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WAK  DEPARTMENT, 
Washington,  January  1,  1919, 
The  following  selected  opinions  of  the  Judge  Advocate  General  of  the  Army 
from  January  1,  1918,  to  December  31, 1918,  are  published  for  the  information  of 
the  service  in  general. 
[016.2  A.  G.  O.l 
By  obder  of  the  Secretabt  of  Wab: 

PEYTON  C.  MARCH, 
General,  Chief  of  Staff, 
Official  : 

P.  C.  HARRIS, 

The  Adjutant  QeneraL 
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WAR  DEPARTMENT, 
Wabhinqton,  January  i,  1919, 

The  following  selected  opinions  of  the  Judge  Advocate  General  of  the  Army 
from  January  1, 1918,  to  December  31, 1918,  are  published  for  the  information  ci 
the  service  In  general. 
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By  ordeb  of  the  Secbetabt  of  Wab: 

PEYTON  C.  MARCH, 
Qeneral^  Chief  of  Staff. 
OFnciAJL: 

P.  C.  HARRIS, 

The  AdjuiatU  QeneraL 
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1912,  Aug.  24.  37  Stat.  560— 

Sec.  13,  37  Stat.  509 387 

1912,  Aug.  24,  37  Stat.  509— 

p.    571 358 

p.    572 11.284.  1105 

p.    575 207 

p.    589 217 

p.    590 149 

1913,  3Iar.  3.  37  Stat.  720 291.4:i6 

1913,  Mar.  4,  37  Stat.  73»— 

Sec.  4.  37  Stat.  790 1 485 

1914,  Apr.  0,  38  Stat.  312— 

p.    318 003,  879,  1072, 1098 

p.    335- 1038 

1914,  Apr.  15,  38  Stat.  330 1020 

1014,  Apr.  25,  38  Stat  347— 

Sec.  2,  38  Stat  353 lOG 

1914,  Apr.  27,  38  Stat  351',  353 11,771,876,1105 

1914,  .Tuly  8,  38  Stat  514,  515 782, 1072 

1914,  Aug.  1,  38  Stat.  009— 

p.    073 305 

p.    080 1072, 1097 

1914.  Oct  22,  38  Stat.  745 — 

Sec.  4,  38  Stat  752 263 

1914,  Dec.  17,  38  Stat  785 41 

1915,  Jan.  28,  38  Stat  800.  801 895 

1915.  Mar.  3,  38  Stat  958 1055 


TABLBS  OF  Cirtil  TIIMW  Xi 
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3^15,  Mar.  4,  38  Stat.  1062—  Pase. 

p.    1065 ^^ 700,  771 

p.    1068 . 1056 

p.    1060 674,  964 

p.    1076 600 

p.    1077 1082 

p.    1080 379,  468 

p.    1085 700 

1015,  Mar.  4,  38  Stat.  1164— 

Sec.  16,  38  Stat.  1184 936 

Sec  17,  38  Stat  1184 036 

1015.  Mar.  4,  38  Stat.  1190— 

Sec.  6,  38  Stat  3191 294 

l»ie.  May  4,  39  Stat  62 173 

Sec.  1,  39  Stat  62 197 

Sec.  2,  39  Stat  62 1028 

1916,  June  3.  39  Stat  166—  5,  8,  35,  52, 147,  232, 304.  319,  642,  597,  812, 1010, 1023, 

1050,   1065 

Sec.  1,  39  Stat.  166 89. 157,  241?  354,  598 

Sec  2,  39  Stat  166 206,  390,  436,  511 

Bee.  3.  39  Stat  166 13,  390 

Bee.  7,  39  Stat  169 457 

Sec.  8.  39  Stat  169 358 

Sec.  9.  39  Stat  170 854,435,775,1094 

Sec  10,  89  Stat  171 190,  237,  285,  888,  894,  421,  473. 507,  518,  575,  648. 

728,  845,  898, 1023 

Sec  11,  39  Stat  173 205,  617,  619 

Sec  12,  30  Stat  174-^ 178,  953 

Sec  13,  89  Stat   174 117,206,511.783,1051,1073 

Bee  16,  39  Stat  176 16,404,507 

Bee  17,  39  Stat  177 427 

Sec  18,  39  Stat  178 427 

Sec  19,  39  Stat  179 1047 

Sec  20,  39  Stat  180 316, 1044 

Sec  21.  39  Stat  180 891 

Sec  22,  39  Stat  181 7 

Sec  23,  39  Stat  181 18,354,524,741 

Sec  24,  39  Stat  182...  144,296,315,436,443,464,471,507,539,600,700, 

716,  770,  812,  862,  004. 999 

Sec  25,  39  Stat  183 205 

Sec  26,  39  Stat  185 483, 1056 

Sec  27.  39  Stat  186 150,562 

Sec  29,  39  Stat  187 209 

Sec.  35,  39  Stat  188 588,604,766,830 

Sec  37,  39  Stat.  189_-  18,  SO,  327, 354,  360, 611.  558,  660,  636,  728.  780,  845, 

915,  975, 1041 
Sec  38,  39  Stat  190.   14, 115,  201,  211. 220,  287,  327,  367, 440,  448,  564,  040. 

983, 1014 

Sec  39,  39  Stat  191 r»ir» 

Sec.  40,  39  Stat  191 141 

Sec  47,  39  Stat  192 121,325 

Sec  50,  39  Stat  193 141 

Sec  54,  39  SUt  194 211.  214.  201 

Bee  55,  39  Stat  195 325 

Sec  56,  39  Stat  197 133,  325 

Sec  57,  39  Stat  197 502 

Sec  58,  39  Stat  197 514.  542 

Sec  59,  39  Stot  197 647 

Sec  60,  39  SUt  197 221 

Sec  61,  39  SUt  198 63.1)1 

.  63,  39  SUt  198 i: 


> 


67,  39  SUt  200 280 

See.  60,  30  SUt  200 23 

70,  39  SUt  201 07 

71,  30  SUt  201 07 


Xn  MMuBS  OF   CITATIONS. 
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1916,  aune  3,  39  Stat.  166— Continued.  Page. 

Seei  72,  89  Stat.  201 65 

Sec.  73,  89  Stat.  201 859 

Sec.  74,  89  Stat.  201 16,464 

Sec.  77,  89  Stat,  202 221,861 

Bee.  78,  89  Stat.  202 ^  359,385,464 

Sec.  88,  39  Stat.  203 95,1111 

Sec.  86,  89  Stat.  204 403,  476 

Sec.  87,  89  Stat.  204 463 

Sec.  93,  89  Stat.  206 516 

Sec.  101,  89  Stat  208 104,516,654,896 

Sec.  103,  89  Stat  208 283 

Sec.  109,  89  Stat  209 221,515,556 

Sec.  110,  89  Stat  209 95,221,556 

Sec.  Ill,  39  Stat  211 15,  65, 104, 189,  354,  465,  492,  619,  641,  648,  676, 

795,  949 

Sec.  114,  39  Stat  211 256,578 

Sec.  120,  89  Stat  213 138, 186,  338,  822,  885, 984,  996, 1000. 1049 

Sec.  124,  39  Stat  216 290 

Sec.  125,  39  Stat  216 29, 107, 179,  283, 481,  532,  642,  650,  868 

Sec.  126,  89  Stat  217 59,  61, 104,  782 

1916,  Aug.  11,  89  Stat  493 597 

1916,  Aug.  26,  39  Stat.  545— 

Sec.  19,  39  Stat  551 691 

1916,  Aug.  29,  39  Stet  666,  617-618 598 

1016,  Aug.  29,  39  Stat  619-> 

p.  620. 460 

p.  626- 377, 486,  654,  667.  781,  907,  931, 1046, 1072 

p.  633 100, 665 

p.  638. 1 479 

p.  639 638 

p.  640- 794 

p.  646 569.  793 

p.  660,  652,  663 252 

p.  667 215 

p.  664 266 

p.  667 266.  293 

p.  670- 775 

1916,  Sept.  7,  39  Stat  742— 

Sec.  1,  39  Stat  742 106, 153,  246 

Sec.  9,  39  Stat  743 -•_ 279,  460.  960 

Sec.  32,  39  Stat  749 280 

Sec.  40,  80  Stat  760 106 

1917,  Feb.  5,  39  Stat  874— 

Sec.  19,  40  Stat  889 275 

1917,  Mar.  2,  89  Stat.  951— 

Sec.  6,  39  Stat  963 685 

Sec.  52,  39  Stat  967 926 

1917,  Mar.  3,  39  Stet  1004,  1046 626 

1917,  Mar.  4,  39  Stat  1168,  1192 49. 195,  218.  663 

1917.  Apr.  17,  40  Stat  2,  28 269,  604,  886 

1917,  May  7,  40  Stat  39 849 

1917,  May  12,  40  Stet  40 140,817 

p.    44 144 

p.  45 25 

p.    60 86,  508 

p.  61 7,  451 

p.  52 91,  98,  154,  288,  531 

p.  63 - 124,  208 

p.    55 154,  504, 1083 

p.  59 24,    269,  464,  688 

p.  60 93, 186 

p.  65 1011 

p.  68 221.542 

p.    69 20.  214 

p.  70 211,261,703 

p.  71 121 


TABLES  OF  CITATIONS.  XHI 
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1917,  May  12.  40  Stat.  4(>~Coiitlnuea.  Page. 

p.    74 304,  409, 1018 

p.    75 461 

1917,  May  18,  40  Stat.  76 7.  20, 

21,  40,  49,  157,  179,  285,  206,  323,  340,  346,  348,  404,  405,  462,  404, 
509,  610,  519,  586,  615,  619,  625,  780,  863,  896,  970,  lOlO,  1046,  1009 

Sec.  1.  40  Stat.  76 8. 164, 

178, 189,  226,  287,  257,  262,  315,  344,  354,  355,  860,  427,  524,  657,  729,  780 

Bee.  2,  40  Stat  77 21.  189, 

237,  335,  342,  345,  850,  399,  414,  427,  435,  516,  537,  612,  773,  816,  953 

Sec.  4,  40  Stat.  78 22, 148,  462,  647,  799 

Sec.  5,  40  Stat  80 - 21,148,340,462,693,894,911 

Sec.  7,  40  Stat  81 100, 149, 159,  854,  621,  656,  815, 982, 1028 

Sec.  8,  40  Stat  81 226,255,273,364,557,729,805,1101 

Sec.  9,  40  Stat  82 5, 18, 

25,  39,  51,  137,  151,  162,  207,  226,  255,  273,  329,  354, 
393,  500,  557,  628,  710,  728,  794,  889,  974,  1033,  1076 

Sec.  10,  40  Stat  82 537,  676,  784 

Sec.  11,  40  Stat  82 470,  539,  600,  766 

Sec.  12.  40  Stat  82 486,  601, 1040, 1092 

1917.  May  22,  40  Stat  84— 

Sec.  16,  40  Stat  87 183 

1917,  JUDC  12,  40  Stat  105— 

p.    130 111,  270,  326,  435,  612 

p.    136 170 

1917,  June  14.  40  Stat  181 63,  95,  280,  403 

1917,  June  15,  40  Stat  182, 188 261,  703 

1917,  June  15,  40  Stat.  217 522 

Sec.  1.  40  Stat  230 887 

Sec.  3.  40  Stat  219 749,928 

Sec.  8,  40  Stat  225 1056 

1917,  July  2,  40  Stat  241 83,198,302,468,541,625,711,887 

1917,  July  17,  40  Stat.  248— 

Sec.  1,  40,  Stat.  248 ^- 6 

1917,  July  24.  40  Stat  243 5,  510,  603,  780, 1073 

Sec.  2,  40  Stat  243 5,  27,  237,  262,  510.  780 

Sec.  4,  40  Stat  244 205,  594 

Sec.  5,  40  Stat  244 5,205,511 

Sec.  6,  40  Stat  244 26 

Sec.  8.  40  Stat  245 219,  240,  512 

Sec.  9,  40  Stat  245 20,  83, 188,  216,  219,  304,  495,  671,  876,  992, 1097 

Sec.  10,  40  Stat  247 292,  782 

1917,  July  28,  40  Stat  248 62 

1917,  Aug.  10,  40  Stat  276— 

Sec.  1,  40  Stat  276 '  449 

Sec.  10,  40  Stat  279 186,  338,  449,  468,  494,  624,  866,  871,  927,  967 

Sec.  12,  40  Stat  279 198,  866 

Sec.  27,  40  Stat  287 450 

1917,  Oct  3,  40  Stat.  800— 

Sec.  10,  40  Stat  883 263 

Bee.  500,  40  SUt  814 165,203 

Sec.  501,  40  Stat  314 263 

Sec.  502,  40  Stat  316 ♦- 105,263 

Hec.  600,  40  Stat  316 38 

Sec.  700,  40  Stat  318 42,72,371 

1917.  Oct  6,  40  Stat  845,853 83 

p.   855 200 

p.    359 612 

p.     360 1094 

p.    361 165,  582,  651 

p.     362 330 

p.    863 78,  258,  618 

p.     864 24, 112,  330,  856,  454,  612,  638,  934 

p.     367 643,  6G8,  982 

1917,  Oct.  6,  40  Stat  385 —       202 

1917,  Oct  6.  40  Stat  897 190,  209,  282,  888,  393,  478,  535.  672,  898 

llt5749*— 19 II 
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U917.  Oct.  0.  ^  atat.  808—  27, 153,  276,  827, 48»,  5M,  706|'781,  799^  880,  »ll,  944, 

947,959,.  994, 999, 1002, 1006, 1014, 1016, 1024, 1026 

Sec.  13,  40  Stat.  899 -_  932,957,1022 

Sec.  22,  40  Stat.  401 27,  847,  868,  918,  981, 1002 

Sec  25,  40  Stat.  402 402,  686 

Sec.  200,  40  Stat.  402 930 

Sees.  200-210.  40  Stat.  402 11,520,552,900 

Sec.  201,  40  Stat.  402 1 438,  700,  771,  988,  991 

Sec.  204,  40  Stat.  403 847,  1020 

Sec.  300,  40  Stat.  405 313,  767,  903, 1052, 1058 

Sec.  301.  40  Stat.  405 1033 

S'ec.  802,  40  Stat.  406 168,  837, 1053 

Sec.  307.  40  Stat  407 248 

Sec.  312,  40  Stat  408 168,  369 

Sec.  318,  40  Stat  408 423,  1109 

Sec.  400,  40  Stat  409 820,  853 

Sec.  401,  40  Stat  409 492,  853,  932, 1022 

Sees.  402-405,  40  Stat  409 520 

Art  2,  40  Stat  402 11,520,552,695.906 

Art  8,  40  Stat   405 423,719.726,963,1000,1115 

1917.  Oct  6,  40  Stat  411 39,723 

1917,  Dec.  15,  40  Stat  429 200 

1918,  Feb.  12,  40  Stat  488 947 

1918,  Mar.  8,  40  Stat  440 489,  592 

Sec.  101,  40  Stat  440 1 704,  838 

Sec.  202,  40  Stat  442 1022 

Sec.  205,  40  Stat  443 123 

Sec.  300.  40  Stat  443 286,1069 

Sec.  301,  40  Stat  443 979. 1022 

Sec.  601,  40  Stat  448 959 

1918,  Blar.  16,  40  Stat  450 632,803.852,941,988 

1918,  Mar.  28.  40  Stat  459.  479 277,320.699,977 

1018,  Mar.  30,  40  Stat  500 484,615 

1918,  Mar.  30,  40  Stat  501 324.333,400,657,721,1044.1095 

1918,  Apr.  2,  40  Stat  502 947 

1918,  Apr.  11,  40  Stat  518 302,468,541,624.703,711,887 

1918.  Apr.  16.  40  Stat  580 517,530. 

609.  613,  639.  640,  861,  899.  907.  912,  923, 965. 1072, 1106 
1918.  Apr.  17,  40  Stat.  531— 

Sec.  3,  40  Stat  531 319 

1918,  Apr.  18,  40  Stat  532 893 

1918.  Apr.  20.  40  Stat  533™     380 

1018.  Apr.  20.  40  Stat  534 998 

1918.  May  9,  40  Stat  542 68.514.612,686,684,724,846,881.922.1017 

1918,  May  10.  40  Stal.  548 403,469,479.498,537,542.544,586,730 

1918.  May  16,  40  Stat  550 ^ 024,  670 

1918.  May  16.  40  Stat  553 . 749,928 

1918,  May  20,  40  Stat  555 1022 

1918,  May  20,  40  Stat  556— 512,  605 

Sec.  2,  40  Stat  556 549 

1918,  May  20,  40  Stat  557— 

Sec.  4,  40  Stat  557 1100 

Sec.  6,  40  Stat  557 ^ 549 

Sec.  2.  40  Stat  558 462 

1918,  May  22,  40  Stat  559 850,897 

1918,  June  25,  40  Stat  609 * 880,  911,  947,  1026 

See.  3.  40  Stat  610 598 

Sec.  29,  40  Stat  610 931,  992, 1024 

Sec.  300,  40  Stat  OH 903 

1918,  June  27,  40  Stat  617,  620 799, 1000 

1018,  June  27,  40  Stat  620— 

p.    622 J , 655 

p.    623 1020 


TABUBS  OF  OITATIOirS.  X¥ 
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1818,    July  1,  40  SlAt  G84—  Pose. 

p.    085— 1113 

p.    647 960 

p.   656 10«9. 1110 

p.    657 767 

p.    696 1046 

1918.  July  1.  40  Stat  704,  705 1044 

1918.  July  3,  40  StoL  757 963 

p.    814 621, 983 

p.    815 553 

1918,  July  8,  40  Stat.  815,  820 541 

1918,  July  8,  40  Stat  821 ^ 885,  965 

p.   826 — — -—  882,  865 

1018,  July  8,  40  SUt  843,  844 653 

1918,   July  «,  46  Stat  845 307,625.634,653,699,702,863,1083 

p.  846 - 695. 904 

p.  847 597,  916,  940 

p.  848 - — - - 671,  879,  992, 1697 

p.  849 ^ 582 

p.  850 1 - 685, 

675, 718,  730, 740,  796,  887,  892,  927, 985, 939,  946, 1002, 1025, 1675 

p.  851 ■-—       706 

p.  852 — - 761, 833 

p.  853 654,  781,907, 980, 977, 1072, 1094 

p.  854 160,  899 

p.  855 - 714, 998 

p.  857 ^ 885 

p.  858 —  622,  943, 1004 

p.  859 663, 938 

p.  860 615,  923, 955, 1038 

p.  864 637,  801,  848,  887, 1018 

p.  865 866. 960 

p.  866 574^,  631, 1058 

p.  868  - 019 

p.  870 761,  830,  913, 963 

p.  871 -—       968 

p.  872 595, 979 

p.  873 888 

p.  875 ^ 640,  675,  742,  794,  795, 805,  832 

p.  878 607, 982 

p.  881 1034,1068 

p.  882 102 

p.  883 789,  902. 1079, 1027 

p.  884 .—       683 

p.  885 816,  980,  992, 1016 

p.  888 ■   887, 1047 

p.  889 : 648, 656,  728,  918 

p.  896 770 

p.  894 775, 1029 

p.  895 , 769 

p.  896 542,  570 

1918,  Aug.  31,  46  Stat  955 817,894,911 

8«c.  8,  40  Stat  956 948, 1097 

8«c  4,  40  Stat  956 758,  940 

Sec.  7,  40  Stat  957 816,  890 

1918,  «ept;  12,  40  Stat  968 ^^ 752 

1919,  JMt.  28,  40  Stat  1202 533 

Stite  Statutes  1 

Georgia,  1992  {Georgia  liawa,  113,  114) 135 

Kanaaa,  1015  (Oen.  Stat  aee.  3892) 971 

lUsL,  1917  (Gen.  Acts,  316) 715 

Maas^  1916  <Gen.  Acta,  147) 715 

MoBtana,  1907  (Hot.  Codea,  ▼.  1,  1055) 551 
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New  Jersey,  1918  (Act  of  Peb.  22,  1918) ;.  715 

N6W  Jersey,  1917^  (Laws,  Chap.  248) 28 

New  York,  1917  (Laws,  Chap.  621) 592 

New  York  Consolidated  Laws,  1909,  p.  49 1063 

Pennsylyania,  1917  (Laws,  29) 715 

Virginia,  1918   (Va.  Acts,  849) 715 

West  Virginia,  1918,  May  17 715 

Washington,  1800   (Laws,  1889,  p.  459) 75 

ARTICLES  OF  WAR. 

Articles  of  War,  1806 : 

71 824 

101 253 

Articles  of  War,  1874  i 

88 824 

Articles  of  War,  1916: 

1 782 

2 ^ 81,  417,665,  785,  1024 

2  id) 243,  246 

8 67, 180,  568 

9 57, 114, 180,  920 

10 - 57, 114,  920 

12 252,785 

13 113,909 

14 339.  613,  865 

20 126 

87 46,89 

40 360 

41 874 

42 215 

46 53,  397.  666,  886 

47 113 

46 . 56,  430 

60 72, 113, 116 

62 "102,111 

63 101 

64 266 

65 266 

68 -  294,  884,  826, 1076 

69 * 826 

60 80 

61 228,  384,  909 

63 228 

04 21, 113,  228,  346,  383,  523,  566,  909, 1037 

65 458,  864 

66 - 458 

69 -V 253,  457,  657 

70 126 

71 126 

73 826 

74 723,  950,  995,  1034 

80 172 

82 252 

83 1064 

84 228,  826 

85 384 

86 53,742 

89 . 205,  806 

94 474,1104 

05 474, 706,  724,  746 

96 55, 119,  153, 180,  228,  360,  383,  457,  474,  566,  724,  742,  826,  084, 1076 

97 215 

09 258 

104 102,  267,  384 

105 103,  150,  265,  806, 1089 

106 203 

107 1028 

108 507.  Oil,  826 
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109 179,1069 

112 299.  490.  660, 789,  902 

114 L 56,  98,  727,  748,  822,  967 

118 ^ 753 

119 207,  320,  448,  689,  727,  797,  867,964 

120 1018 

121 43.98 

DEaSIONS  OF  COURTS. 

Aberdeen  Bank  v.  Cbehalis  County,  166  U.  S.  440 1030 

An  Alien,  In  re,  1  Fed.  Cas.  417 68 

Archer  v.  OreenTllle  Gravel  Co.,  283  U.  S.  60,  68 447 

Arver  v.  United  States,  245  U.  S.  366 41 

Atliins  V,  Disintegrating  Co.,  18  Wall.  272,  802 1081 

Baiter  v.  State,  65  Wis.  60 983 

Bartemeyer  v.  Iowa,  18  Wall.  129 81 

Bashford-Burmister  Co.  v.  Agua  Fria  Copper  Co.,  Ariz.,  85  Pac.  988 625 

Benner  Une  v.  Pendleton.  210  Fed.  67 ;  217  Fed.  497 ;  246  U  .S.  858 -  820 

Bessbo  V,  United  States,  178  Fed.  245,  247,  248 684 

Bigby  V.  United  States,  188  U.  S.  400 9 

Biscoe  r.  Coulter,  18  Ark.  428 629 

Blake  v.  United  States,  103  U.  S.  227,  237 258,  753 

Broitmayer  v.  United  States.  249  Fed.  929 896 

Brown  17.  Commonwealth,  73  Pa.  821 962 

Brunderd  v.  Del  Hoyo,  20  N.  J.  L.  828 628 

Buntaro  Komagal,  In  re,  163  Fed.  992 : 684 

Burbier  r.  Connolly,  113  U.   S.  27 .  31 
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45 553,  1017 

47 452,  564,  670,  903 

48 655 

50 773 

51 643, 1018 

52 519 

63 597,  660,  662,  670 

56 , 669,  665, 1084 

60 727 

72 i 907, 1084 

73 709,  725,  735,  744,  757,  777,  795,  797,  867,  884,  910,  954,  974,  983,  1013 

78 884 

81 *- 1 840,  938,  992, 1060,  1098 

83 957 

92 980 

93 1030 

97 ; 737 

98 1060 

General  Orders,  Ordnance  Dept.,  1917,  7 : 

Par.    178 042 

Par.    277 . 942 

Par.    314 844 

General  Orders,  Hdq.  27th  Division,  1917,  9 413 

General  Orders,  Hdq.  27th  Division,  1918,  8 : - 413 

General  Orders,  Hdq.  Port  of  Embarkation,  Hoboken,  N.  J.,  1917,  36 225 

General  Orders,  Hdq.  Camp  Sevier,  1918,  31 : 659 

General  Orders,  Hdq.  A.  E.  F.  France,  1018,  73 ... 597 

Special  orders,   1912,  13 801 

Special  orders.  1916: 

259 470 

303 470 

Special  orders,  1917: 

79 120 

88 ; 223 

103 34 

161 201 

166 813 

196 290 

203 ^ 964 

223 165 

231 ,   741 

277 201 

286 334 

299 184 

Special  orders,  1918: 

6 1097 

14 539 

17 _ 274 

33 ' 795 

48 . 297 

57 398.536 

72 536 

88 1080 

132 -^^     1013 

138 640 

149 505 

156 1 1109 

177 984 
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Special  orders,  1018 — Continued.  Pai;e. 

179 1081 

190 757 

Special  orders,  A.  B.  F.,  1917,  58 1097 

Bpeeial  orders,  A.  B.  F..  1918,  211 865 

Special  otders,  Hdq.  Central  Dept.,  1917 : 

55 1. 837 

184 163 

Special  orders,  Hdq.  Call  Field,  Tex.,  1918,  266 1051 

Special  orders.  Hdq.  Camp  Dodge,  Iowa,  1918,  101 460 

Special  orders.  Hdq.  Camp  Kearney,  1918,  29 »  045 

Special  orders,  Hdq.  Camp  McArthur,  Tex.,  1918,  74 33«5 

Special  orders,  Hdq.  Enstcm  Dept,  1917: 

1«4 ^ 137 

191 137 

233 243 

Rpecial  orders,  Hdq.  Fort  Oglethorpe,  Ga.,  1917,  202 108 

Special  orders,  Hdq.  Fort  Snelling,  1917,  74 674 

Special  orders,  Hdq.  Medical  Officers'  Training  Camp,  1917,  168 429 

Special  orders,  Hdq.  Northeastern  Dept.,  1918  : 

25 164 

160 686 

Special  orders,  Hdq.  Plattsburg  Training  Camp,  1917,  222 '    953 

Special  orders,  Hdq.  R.  O.  T.  C,  Fort  Oglethorpe,  Ga.,  1917,  43 290 

Special  orders,  Hdq.  Southern  Dept.,  1918,  216 839 

Special  orifers,  Hdq.  Western  Dept.,  1917 : 

126 — 211 

178 224 

Special  orders,  Hdq.  Western  Dept.,  1918,  62 ' 421 

Confidential  Order,  1917,  71 110 

General  Courts-Martial  Orders : 

Central   Department,   No.   878.    1916 482 

Central  Department,  No.  956,  1917 58 

Central  Department,  No.  162,  1918 247 

Hdq.  3l8t  Division  Camp,  Wheeler,  Ga..  No.  247,  1918 603 

Southern   Department,   No.   1174,   1917 185 

Bulletins,   1912,   20,   p.    5 372 

Bulletins,  1913: 

13,   p.    7 908 

17.    p.    9 599 

38,    p.    6 : ^ 180 

Bulletins,    1916,   34,    p.    8 1042 

Bulletins,  1917: 

3,    p.    8 436 

9,  pp.  8,  9 620 

32,    p.    11 152 

35,  p.  1 36,  470.  539 

41,    p.    1 410 

61,    p.    8 285 

67,    p.    14 • 469 

67,  p.    15 780 

68,  p.    2 582 

69,  p.    1 805 

72,    p.    4 269 

72,    p.    12 535 

75.    p.     6 783 

75.    p.    10 332 

Bulletins,  1918 : 

20,    p.    1 587,099 

20,  p.    2 935 

21,  p.    1 598, 1047 

85,   p.    1 764,844,858 

47,   p.    1 868 

50,   p.   4 1002 

Special  Bulletins,  Hdq.  Eastern  Dept.,  1918,  63 370 

Circulars,   1910,    22 7« 


XXVI  TABLES  OF   OlfAIlONS. 

Pagie. 
Circulars,    1918.    82 1115 

Adjutant  General  of  the  Army: 

Circular  Jan.  12,  1918 .,.  6:i6 

Circular  Mar.  15»  1918 6^ 

Letter  of  Instructions,  Dec.  3,  1917 ,.  723 

Lotter  of  Instmctlons.  July  30,  1918 GG4 

Memorandum,  Apr.  22.  1918 308 

Memorandum,  May  7,  1918 878 

SPECIAL  BEGULATI0N8. 

Special  Regulations,  1917: 

1 , $0,290 

2 443 

37 280 

43 327,  354,  028. 015 

48 179 

49 184,  213, 915, 1108 

55 137. 102, 477,  S04 

59 432,405,599,030.788,1005 

02 GOO 

Special  Regulations,  1018: 

38 892 

43 . 557' 

49 ,915,1108 

101 . 058 

SELECTIVE  SERVICE  REGULATIONS. 

Ed.  1  (P.  M.  G.  O.  Form  999) 286.385 

Sec.  3 389.  799 

Sec.  18 21 

Sec.  49 140.  501 

Sec.  50 140, 839,  501,  030 

Sec.  51 146,  389.  501.  671,  636,  G80.  901 

Sees.  71-76 799 

Sec.  77 799 

Sec.  79 40,  385,  612,  911, 970, 982 

Sec.  80 928 

Sec.  101 012 

Sec.  110 970 

Sec.  122 405 

Sec.  128 405 

Sec.  133 722 

Sec.  135 294 

Sec.  189 722 

Sec.  140 601, 901 

Sec.  148 680 

Sec.  151 ^ 657 

Sec.  177 799 

Sec.  801 851 

Sec.  802 Oil,  851 

Bd.  2  (P.  M.  G.  O.  Form  999A)  : 

Sec.  -79 890,  911, 970 

Sec.  101 49 

Sec.  110 . 070 

Sec.  117i 817 

Sec.  129 850 

Sec.  139 570 

Sec.  140 850 

Sec.  160 408 

Sec.  161 948 

Sec.  167 850 

Sec.  159D 860. 1094 

Sec.  301 408 
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MANUALS. 

Tngo. 

FlcU4enrioe  AegolAiiOfis,  1M4 507 

Manual  for  CauitsOIartial : 

^ap.   4 78.1 

Par.^  9   (5) 004 

Par*  18 1084 

Par.    21 020 

Par.    22 920 

Par.  28 008, 020 

Par.  41 *t3,000 

Par.   42 ^ .^       009 

Par.   43 000 

Par.  74   (e) 38a 

Par.    75 10G4 

Par.   70 1.36 

Par.   03 450 

Par.  113 34, 167.  330 

Par.  115 167.  200 

Par.  118 167 

Par.  122 823 

Par.  154 46,  89 

Par.  185 710 

Par.  102 — • 682 

Par.  210 567 

Par.  215 874 

Par.  219 ' '. 185,  646, 82G 

Par.  221 272 

Par.  227 193 

Par.  230 ^^— 518 

Par.  230 1077 

Par.  255 .     010 

Par.  271 910 

Par.  284 272 

Par.  ^06 114 

Par.  309(d) ^ 81 

Par.  332(a)_^ 416.681 

Par.  338 —  7, 214 

Par.  349 110 

Par.  357(b) 910 

Par.  376 886 

Par.3T9 - 113 

Far.  393 111 

Par.  396 684 

Par.  397 584 

Par.  398 584 

Par.  401 519,  914 

Par.   420 1 458 

Par.  430 173 

Par.  481 267 

Par.  1828 407 

Manual  for  Medical  Department,  1916: 

Par.  85 518 

Par.  117 983 

Par.  229 960 

Par.  242 270 

Par.  483 825 

Mtnnal  for  (Quartermaster's  Corps: 

1012,  Par.  825 732 

1916,  Par.  493 712 

Par.llT2 S90 

Par.  1331-1337 - 304, 1016 

Par.  1466 128 

Par.  1520 1941 

r:ir.  1898 1043 

Small  Arms  Firins  Manual,  sec.  246 129,435 


XXVIII  TAfiUES  OF  CITATIONS. 

EXECUnVB  ORDERS  AND  PROCLAMATIONS. 

Kxecutive  Orders:  l*age. 

1910,  Dec.  15 110 

1917,  Mar.  24 171, 194,  212,  430, 1092 

1917,  Apr.  8 ^   548 

1917,  Apr.  28 291,  430, 1092, 1109 

1917,  May  11 900 

1917,  Sept.  24 183 

1918,  Mar.  20 249 

1918,  May  20 610,551,043 

1918,  Aug.  8 897 

Executive  Proclamations : 

1917,  Apr.  0 581,012,840 

1917,  July  3 189,  404,  510,  025,  777, 1003 

1917,  Apr.  10 043 

1917,  Aug.  5 1087 

1917,  Dec.  11 225 

1917,  Dec.  20 793 

OPINIONS  OF  THE  JUDGE  ADVOCATE  GENERAL. 

Digs.  Ops.  J.  A.  G. : 

1901  (McClure),  p.  470 707 

1901,  p.  402 1 914 

1901,  p.  000 823 

1901,  sees.  1293,  1033 273 

1912,  p.  10 521 

1912,  p.  20 019 

1912,  p.  78 984 

1912,  p.  132 72 

1912,  p.  153 43 

1912,  p.  242 103,  200 

1912,  p.  356 990 

1912,  p.  002 - 398 

1912,  p.  401 870 

1912,  p.  403 17 

1912,  p.  420 838 

1912,  p.  441 285 

1912,  p.  448 270,  780 

1912,  p.  449 483,787 

1912,  p.  451 482 

1912,  p.  454 51 

1912,  pp.  455,  450 51,003,950 

1912,  p.  457 040,  950 

1912,  p.  514 839 

1912,  p.  515 ,   910 

1912,  p.  548 * 228 

1912,  p.  551 823 

1912,  p.  654 880 

1912,  p.  573 823 

1912,  p.  570 ■- 880 

1912,  p.  579 880 

1912,  p.  002 488,  077,  787,  820 

1912,  p.  002  note 823,940 

1912,  p.  003 337 

1912,  p.  004 940 

1912,  p.  005 24 

1912,  p.  000 47 

1912,  pp.  008,  009 438 

1912,  p.  022 057 

1912,  p.  002 308 

1912,  pp.  087,  089 720 

1912,  p.  700 177 

1912.  p.  770 027 

1012,  p.  797 073 

1012,  p.  801 04^,1012,1089 

1912,  p.  819 — 258 
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1M2,  p.  829 805 

1912,  p.  844 t —  529.989 

1912,  pp.  876,  878,  879,  881 984 

1912,  p.  891 .- 400 

1912,  p.  894 635,  998 

1912,  p.  916 887 

1912,  pp.  920,  921 396 

1912,  p.  954 769 

1912,  p.  957 896 

1912,  p.  958 44 

1912,  p.  964 444 

1912,  p.  976 68,  527 

1912,  pp.  1001-1008 — 984 

1912,  pp.  1024,  1026 555,  704 

1912,  p.  1026 717 

1912.  p.  1045 839 

1917,  p.  44 1075 

1917.  p.  140 747 

1917,  pp.  148.  149 284 

1917,  p.  178 908 

1917.  pp.  239,  254.  262 1010 

1917,  p.  249 824 

1917,  p.  280 1105 

1917,  p.  304 289 

1917,  p.  818 976 

1917,  p.  346 180 

1917,  p.  869 1043 

1917,  p.  387 704 

1917,  pp.  460.  461 192, 1088 

1917,  p.  458 824 

1917,  p.  461 1035 

1917.  p.  478 659,  831 

1917,   pp.   474,  579 467 

1917,  p.  620 447 

1917,  p.  621 306 

1917,    pp.    693.694 1048 

1917,  p.  686 289 

1917.  p.  644 436 

1917,  p.    648 85,  336 

1918,  pp.   13,  14 666 

1918,  p.   16 166 

1918.  p.  18 499,  587 

1918.  p.  20 502 

1918,  p.   22 620 

1918,  pp.  28,  182 1022 

C.   3063 726 

C.    3500 984 

C.    8671 819 

C.   8679 210 

C.  5181 826 

C.   5554 555 

C.   0388 134 

C.  6698 911 

C.  6882 984 

C.   10300 210 

C.   10315 210 

C.  10603a 782 

C.  10741 211 

C.  12023 627 

C.  12140 946 

C.    13323 258 

C.  13395 984 

C.  18439 984 

C.  13654 258 

C.  14820 134 

C  14852 627 

116749*— 19 III 
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C.  13659 127 

C.  1G844 G73 

C.  16131 127 

C.  16183 19 

('.  16732 774,  1012 

{'.  17635 272,  1077 

r.  17915 984 

(',  18009 1021 

C.  18351 55n 

C.  19212 Cofi 

C.  20564 550 

r.  21091 527 

a  21469 556 

C.  22333 24 

C.  22358 0.S4 

C.  22399 77(5 

C.  23200 770 

C.  23623 770 

C.  23760 770 

C.  23930 20.'J 

C.  24306 770 

C.  25070 1021 

C.  23188 1 30 

C.  25392 1000 

C.  25905 - 442 

C.  26991 1 984 

a  27073 230 

C.  29059 353 

C.  29288 04,  640,  8G5 

C.  1426865 813 

0{>fi.  J.  A.  Q. : 

000.7,  Oct.  28,  1918 1000 

004.6,  Feb.  11,  1918 904 

004.6,  Mar.  30,  1918 912 

004.6,  July  22,  1918 «53.  013 

012.31,  June  27,  1918 , 555 

013.1,  Aug.  15.  1918 828 

013.2,  Oct.  7,  1918 842 

013.2,  Oct.  14,  1918 842 

013.26,  Fob.  1,  1917 0 

013.3,  Aug.  27,  1918 842 

014.32,  Aug.  20,  1918 1060 

014.33,  June  7,  1918 932 

040.:j,  Dec.  5,  1917 00 

5-243,  Dec.  14,  1916 451 

6-120.1,  Sept.  5,  1917 13 

G-133,  .Tuly  3,  1916 COS 

0-135,  Sept.  19,  1916 308 

C-135,  June  21,  1917 160 

C-133,  Oct.  8,  1917 401 

6-135,  Oct.  24,  1917 1072 

C-150,  Aug.  30,  1916 «20 

6-151.1,  July  19,  1917 178 

0-200,  Oct.  27,  1917 422 

C-227.1,  Aug.  4,  1915 518 

6-227.5,  March  14,  1914 625 

6-240,  Dec.  29,  1916 205 

6-250,  Sept.  24,  1917 8 

0-300,  Sept.  7,  1917 609 

28-512,  Not.  23,  1914 1088 

28-711,  June  12,  1917 <J44 

80-110,  June  1,  1917 293 

30-435,  Oct.  11,  1913 180 

30-435,  Nov.  15,  1913 180 

82^13,  Sept  5,  1917 663 
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34-^50,  June  2,  1917 150 

34-210.  Jan.  19,  1917 G57 

34-442,  July  31,  1917 647 

40-100,  Dec.  30, 1914 2C3 

42-100,  Aug.  24,  1917 214 

44-020,  May  11,  1914 399 

46-323,  Oct.  26,  1917 520 

56-111.5,  June  19,  1917 1021 

50-300,  Mar.  20,  1917 133 

58-051,  Dec.  16,  1916 CG 

58-051.1,  Dec.  16,  1916 1003 

58-141,  June  27,  1917 05 

58-213,  Dec.  1,  1916 551 

58-241,  Aug.  30,  1916 620 

58-252,  Sept.  14,  1916 558 

58-700.  Not.  2^1916 289 

58-800,  Aug.  18,  1916 1009 

58-820,  June  6,  1917 I 147 

C2-112.2,  Marcih  19,  1914 175 

64-212,  June  28,  1917 144 

64-212,  Aug.  6,  1917 50 

64-212,  Aug.  11,  1917 144 

64-212,  Sept.  2,  1916 145 

64-219.1,  Sept.  4,  1917 179 

64-312.1.  Aug.  29.  1917 734 

64-312.1,  Sept.  6,  1910 1 12 

64-350,  Sept.  8,  1917 356 

64-350,  Oct.  15,  1017 103 

64-350,  Oct.  25,  1917 ^ 524 

72-200,  May  16,  1914 10 

72-210,  Jan.  2S,  1913 11 

72-432,  Mar.  2,  1016 439 

76-4)50,  May  7,  1915 701 

76-123,  June  9,  1917 417 

82-200,  Sept.  7,  1917 448 

82-200,  Oct.  17,  1917 469 

82-500,  Sept.  20,  1917 999 

88-412,  Sept.  5,  1916 508 

88-420,  May  11,  1917 812 

88-600,  Apr.  8.  1913 599 

88-800,  Sept.  2,  1915 236 

88-900,  May  5,  1916 837 

88-931.2,  Aug.  11.  1917 510 

94-005,  Feb.  15,  1917 ^ 28, 158 

152,  Dec.  4,  1918 1002 

152,  Dec.  20, 1917 9 

153,  Nov.  6,  1917 200 

153,  Not.  10, 1917 266 

153,  Jan.  8,  1918 10 

163,  Feb.  15, 1918 266 

153,  Mar.  4,  1918 330 

158,  Apr.  6.  1918 410 

153,  Oct.  10,  1918 967 

159,  Apr.  80, 1918 1107 

160,  Feb.  4,  1918 131 

161.1,  Not.  23,  1917 417 

161.5,  Jan.  19,  1918 730 

168,  Feb.  16,  1918 , 242 

210,  Jan.  26,  1918 J 512 

210.1,  Aug.  6,  1918 728 

210.1,  Aug.  12,  1918 899 

210.1,  Sept.  17.  1918 775 

210JL1.  Not.  2,  1917 157 

210.11,  Nov.  7,  1017 734 

210.11.  Jan.  7,  1918 664 

210.14,  Nov.  16,  1918 1101 
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210.2,  Apr.  8,  1918 889 

210.3,  Aug.  19,  1918 780,798,867.954 

210.4,  Aug.  30,  1918 1045 

210.4,  Oct.  26,  1918 1096 

210.5,  Feb.  26,  1918 434 

210.5,  Aug.  6,  1918 762 

210.7.  July  18,  1918 898 

210.7,  Sept.  20,  1918 954 

210.8,  June  17.  1918 639 

211.25,  Mar.  8,  1918 780 

220.3,  Aug.  1.  1918 910 

220.3,  Aug.  30,  1918 773,953 

220.33,  Nov.  1,  1917 288,371,620 

220.4,  Apr.  27,  1918 833 

220.4,  July  81,  1918 903 

220.4,  Aug.  27,  1918 834 

220.4,  Aug.  28,  1918 901 

220.4,  Sept.  5,  1918 834 

220.6,  Oct  21,  1918 944 

220.7,  Mar.  16,  1918 1004 

220.7,  May  29,  1918 633 

220.7,  June  11,  1918 633 

220.7,  Sept.  23,  1918 941,1027 

220.8,  Jan.  26,  1M8 645 

220.8,  Feb.  7,  1918 w 491,  661 

220.8,  Feb.  11,  1918 270,1070 

220.8,  Feb.  27,  1918 1081,1111 

220.8,  Apr.  2,  1918 911 

220.8,  Apr.  10,  1018 1070 

220.8,  May  24,  1918 852 

220.8,  June  20,  1918 ., 510 

220.84,  Jan.  29,  1918 1093 

230,  Feb.  9,  1918 395 

230.24,  Mar.  9,  1918 260 

230.6,  June  3,  1918 670 

230.6,  July  25,  1918 670 

231.31,  Jan.  17,  1918 336 

240,  Feb.  25,  1918 702 

240,  Oct.  9.  1917 261 

240,  Nov.  23,  1917 261 

241,  Feb.  20,  1918 950 

241,  Mar.  28,  1918 1013 

241.1,  Nov.  19,  1917 27 

241.1,  Apr.  5,  1918 938 

241.1,  June  17,  1918 809 

241.1,  July  5,  1918 808 

241.1,  Sept.  9,  1918 806 

241.15,  Nov.  22,  1917 819 

241.2,  Feb.  6,  1918 916 

241.2,  Nov.  13,  1918 1073 

241.313,  Jan.  26,  1918 883 

242,  Feb.  15,  1918 950 

242.3,  Apr.  16,  1918 1070 

242.4,  Oct.  8,  1918 962 

242.6,  July  23,  1918 807 

243,  Nov.  1,  1917 27 

243,  Jan.  5,  1918 76 

243,  Feb.  25,  1918 553 

248,  May  29,  1918 672 

243,  July  2,  1918 553, 1015 

243,  Aug.  16,  1918 1025 

245,  Apr.  2,  1918 , 1071 

246.16,  Jan.  28,  1918 223,  866 

245.6,  June  22,  1918 604 

245.8,  Dec.  18.  1917 216 

245.81,  Sept.  28,  1018 907 
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245.81,  Oct.  23,  1918 930 

246.84,  Jan.  26,  1918 86 

248.5,  Mar.  27,  1918 234 

248.52,  Mar.  16,  1918 1071 

260.1,  June  16,  1918 487 

260.1,  Sept.  13,  1918 850 

250.02,  Jan.  22,  1918 89 

250.8,  Ang.  6,  1918 1060 

260.85,  Jan.  21,  1918 127 

250.4,  Dec  11,  1917 244 

250.4,  Dec.  12,  1917 81 

250.4,  Feb.  20,  1918 864 

260.4,  Mar.  22,  1918 866 

250.4.  Mar.  80,  1918 909 

250.4,  Apr.  10,  1918 jl 1077 

250.4,  July  1,  1918 914 

260.4,  Nov.  2,  1918 1084 

250.401,  Nov.  18,  1918 1084 
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OFFICE:  Klf^lit  of  President  to  Terminate  Temporary  Commissions  In  8lg- 
■al  Corps. 

The  temporary  commission  o '  an  officer  in  tlie  Signal  Corps  appointee!  under 
the  act  of  July  24,  1917  (40  St.  t.  243),  may  be  terminated  by  the  President  for 
any  cause  which  he  deems  sufP^ent  without  having  charges  or  recommendations 
made  and  without  giving  the  *icer  an  opportunity  to  be  heard.  Section  9  of 
the  act  of  May  18,  1917  (40  \  76,  82),  Is  applicable,  for  the  act  of  July  24, 
1917,  is  merely  supplemental  3  acts  of  June  3,  1916  (39  Stat.  166),  and  of 

May  18,  1917. 

324.242. 

War  Department,  J.  A.  G.    •..  January  2,  1918. — To  The  Adjutant  General. 

1.  The  question  presented  y  the  papers  in  reference  is,  may  the  President, 
under  section  9  of  the  act  of  lay  18,  1917  (40  Stat.  76,  82),  terminate  the  tem- 
porary commission  of  a  mp  or  in  the  Signal  Corps  appointed  under  section  2 
of  the  act  of  July  24, 1917    -iO  Stat.  243.  244). 

2.  In  an  opinion  of  this  o:Bce  under  date  of  Noven(iber  17,  1917  (1  Ops.  J.  A.  G. 
234>),  it  was  held  that  the  President  has  general  authority  under  section  9 
of  the  act  of  May  18,  1917,  to  terminate  temporary  commissions  for  any  cause 
which  he  deems  sufficient,  and  he  may  do  this  without  having  charges  or  recom- 
mendation :  made,  and  without  giving  the  officer  an  opportunity  to  be  heard. 
The  question  presented  is,  whether  temporary  appointments  made  under  the  act 
of  July  24  1917,  fall  within  the  power  conferred  upon  the  President  by  section 
9  of  the  act  of  May  18,  1917. 

3.  The  act  of  July  24,  1917,  is  entitled : 

"An  act  to  authorize  the  President  to  increase  temporarily  the  Signal  CJorps 
of  the  Army,  and  to  purchase,  manufacture,  maintain,  repair,  and  operate  air- 
ships, and  to  malie  appropriations  therefor,  and  for  other  purposes." 

This  act  must  be  construed  as  supplemental  to  the  national  defenge  act  ap- 
prove<l  June  3,  1916  (39  Stat.  166),  and  the  act  of  May  18,  1917.  It  does  not 
undertake  to  create  a  new  and  distinct  organization  as  an  adjunct  to  the 
Military  Establishment,  but  to  provide  for  an  additional  increment  thereto,  that 
is,  to  provide  for  a  Signal  Corps  of  larger  proportions. 

A  consideration  of  certain  provisions  of  the  act  makes  It  clear  that  there 
was  no  intention  to  provide  a  new  plan  or  system  for  promoting,  appointing,  or 
detailing  officers  to  make  up  the  additional  commissioned  personnel  contem- 
plate<l.     Section  1  reads: 

"  That  for  and  during  the  existing  emergency  the  President  be,  and  is  hereby, 
authorized  to  Increase  the  present  authorized  commissioned  and  enlisted 
strength  of  the  Signal  Corps  of  the  Army,  including  the  Aviation  Section 
thereof." 

This  speaks  of  an  existing  organization  and  makes  provision  for  an  Increase 
thereof,  not  the  creation  of  a  new  organization  distinct  from  that  provided  for 
by  prior  legislation. 

Section  2  reads  In  part  as  follows: 

**  That  to  provide  the  additiatml  commissioned  personnel  required  by  this  act 
the  President  Is  authorized  to  promote,  appoint,  detail,  or  attach  as  temporary 
officers  in  the  Signal  Corps,  Including  the  Aviation  Section  thereof,  officers  of 
the  Regular  Army,  National  Army,  or  National  Guard,  or  the  Officers'  Reserve 
Con>s,  or  to  appoint  temporarily  enlisted  men  of  the  Regular  Army,  enlisted 
men  of  the  Enlisted  Reserve  Corps,  or  persons  appointed  from  civil  life." 

And  the  following  is  quoted  from  section  5: 

"Vacancies  in  all  grades  of  the  Regular  Army,  National  Army,  or  National 
Guard  resulting  from  the  temporary  appointment  of  officers  thereof  to  higher 
grades  shall  be  filled  or  vacated  as  provided  for  in  sections  eight  and  nine  of 
the  act  authorizing  the  President  to  Increase  temporarily  the  Military  Estab- 
lishment of  the  United  States  and  approved  May  eighteen,  nineteen  hundred 
and  seventeen." 

The  foregoing  provisions,  the  national  defense  act,  and  the  act  of  May  18, 
1917,  must  be  construed  in  pari  materia  in  so  far  as  they  relate  to  the  organiza- 
tion of  the  military  forces  and  the  commissioning,  appointing,  and  detailing  of 
officers. 

4.  This  office  is,  therefore,  of  the  opinion  that  the  temporary  commls<?lon  of 
a  major  in  the  Signal  rV)rps  appointed  under  the  provisions  of  the  act  of  July 
24,  1917.  may  be  termlnate<l  by  the  President  under  authority  conferred  by 
section  9  of  the  act  of  May  18,  1917. 
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CITIL  AUTHORITIES:  Cooperation  in  Seenrlng  Attendance  of  Witnesses. 

In  securing  attendance  of  witnesses  at  the  trhil  of  criminal  cases  the  War 
Department  shonld  render  to  the  Department  of  Justice  every  assistance  con- 
sistent with  the  interests  of  tte  military  service.  When  a  member  of  the  Mili- 
tary Establishment  is  served  with  a  summons  to  appear  as  a  witness  for  tlie 
Government  he  should,  after  consulting  his  commanding  officer,  obey  the  sum- 
mons, unless  in  the  opinion  of  the  commanding  officer  the  interests  of  the  military 
service  would  be  prejudiced  thereby.  But  it  would  be  a  proper  military  policy 
to  decline  to  detain  in  the  United  States  or  to  recall  from  France  any  member 
of  the  military  forces  merely  in  order  that  he  might  be  available  as  a  witness. 

013.26. 

War  Department,  J.  A.  G.  O.,  January  2,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  an  inquiry  of  the 
Attorney  General  as  to  the  policy  of  the  department  (a)  generally  relative  to  men 
serving  in  the  Army  who  may  be  needed  as  witnesses  for  the  Government  in  cases 
In  the  Fedwal  courts,  and  (6)  particularly  with  reference  to  th^  case  of  Jacob 
Nottonson,  Five  hundred  and  first  Battalion  Engineers,  Company  D,  Camp  IHer- 
ritt,  N.  J.,  who  is  a  material  witness  in  a  criminal  case  which  will  be  reached  for 
trial  in  April  and  whose  detention  in  the  United  States  for  this  purpose  is  de- 
sired by  the  United  States  attorney  for  the  southern  distinct  of  Texas. 

2.  Paragraph  996i,  Army  Regulations,  pertinent  to  the  question,  provides  as 
follows : 

"An  officer  or  enlisted  man  who  receives  a  summons  to  attend  as  a  witness 
before  any  civil  court  or  other  civil  tribunal  competent  to  execute  subprenas  will, 
before  starting  to  obey  the  summons,  request  authority  from  his  commanding 
officer  to  obey  same." 

3.  It  is  the  opinion. of  this  office  that  this  department  should  render  to  the 
Department  of  Justice  every  possible  assistance  in  securing  the  attendance  of 
witnesses  at  the  trial  of  criminal  cases  consistent  with  the  interests  of  the  mili- 
tary service.  Accordingly  when  a  member  of  the  Military  Establishment  is  served 
with  a  summons  to  appear  as  a  witness  for  the  Government  in  a  criminal  trial 
he  should  obey  the  summons  unless,  in  the  opinion  of  his  commanding  officer,  the 
Interests  of  the  military  service  would  be  prejudiced  by  so  doing.  It  is  the  view 
of  this  offline,  however,  that  it  would  be  prejudicial  to  the  military  interests  to 
detain  persons  in  the  United  States  In  order  that  they  may  be  available  as  wit- 
nesses, and  therefore  it  would  be  proper  military  policy  to  decline  any  request  so 
to  detain  such  persons. 

4.  If  the  witness,  Jacob  Nottonsop,  is  in  Uie  United  States  when  the  case  in 
which  he  is  desired  as  a  witness  Is  reached  for  trial,  and  he  is  served  with  n 
summons  to  appear  as  a  witness  on  behalf  of  the  Government,  he  should  ol>ey 
the  same,  unless,  In  the  opinion  of  his  commanding  officer,  the  military  service 
would  be  prejudiced  by  his  so  doing.  He  should  not,  however,  be  detained  pur- 
posely in  this  country  to  await  the  trial. 

Note. — In  an  opinion  under  date  of  February  1.  1918  (Ops.  J.  A.  G.  013.26) 
It  was  held  that  it  would  be  prejudicial  to  the  military  interests  to  order  home 
members  of  the  American  Expeditionary  Force  to  enal)le  them  to  testify  in  a 
murder  case  now  pending  in  a  State  criminal  court,  even  though  a  refusal  to 
return  such  soldier  to  the  United  States  may  serve  to  delay  the  trial  of  the 
case  until  the  war  is  ended. 

ARMT:  Bestoration  to  Duty  of  General  Prisoner  Convicted  of  Desertion  in 
Time  of  War. 

General  prisoners  serving  senten'^es  for  di^seitiou  in  tlnio  of  war,  whether  in  a 
disciplinary  barracks  or  in  a  penitentiary,  may  be  restored  to  duty  by  the  Sec- 
retary of  W^ar.  Such  men  should  not  be  restored  to  duty  as  a  class,  but  each 
case  should  be  decided  on  its  own  facts. 

319.12. 

January  2,  1918. 
From :  The  office  of  tlie  Judge  Advocate  General. 

To:  The  commandant,  Pacific  Branch,  United  States  Disciplinary  Barracks. 
Subject:  Character  of  defense  of  desertion  in  time  of  war,  whether  felony  or 

military  offense. 

1.  It  Ls  stated  by  you  in  your  lettei"  of  December  4,  1017,  that  there  are  sev- 
eral general  prisoners  serving  sentences  at  the  I'aclfic  Branch,  United  States 
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Diwiplinary  Barracks,  for  desertion  In  time  of  war,  and  you  "  request  Informa- 
tion whether  desertion  in  time  of  war  is  considered  a  felony  or  military  offense." 

2.  In  this  connectioii  attention  Is  invited  to  paragraph  336,  Manual  for  G<mrts- 
Martial,  1917,  page  154,  which  deals  with  the  classes  of  offenses  to  be  punislied 
by  confinement  in  a  penitentiary.  It  will  be  observed  that  desertion  In  time 
oir  irar  is  there  classified  as  one  of  the  three  military  offenses  which  are  punish- 
able by  penitentiary  confinement :  and  it  is  lo  be  borne  In  mind  that  offenses 
which  are  the  subjects  of  the  Articles  of  War  are  military  crimes,  and  in  treat- 
ing certain  of  tliem  as  felonies  it  is  only  as  a  convenient  designation  of  of- 
fenses which  may  l>e  punished  by  confinement  in  a  penitentiary. 

3.  In  an  opinion  of  this  office  of  December  27,  1917  (Ops.  J.  A.  G.  251),  it  was 
lield  that  the  Secretary  of  War,  under  the  law,  is  authorized  to  restore  to  duty 
persons  convicted  of  desertion  in  time  of  war  who  are  confined  in  a  penitentiary, 
but  it  was  pointed  out  in  that  opinion  that  the  question  as  to  the  exercise  of  thi» 
aathority  sdiould  depend  upon  the  facts  and  circumstances  of  each  case.  Clearly 
there  can  be  no  question  under  existing  law  that  the  Secretary  of  War  has  full 
authority  to  restore  to  duty  men  convicted  of  desertion  in  time  of  war  who  ai'e 
coiifineil  in  ttie  United  States  Disciplinary  Barracks  or  one  of  its  branches ;  but 
it  is  the  view  of  this  office,  as  was  expressed  with  reference  to  this  class  of 
offenders  who  ai'e  confined  in  a  penitentiary;  that  the  question  of  restoring 
tliem  to  duty  should  be  made  to  depend  on  the  facts  of  each  case;  in  other 
words,  that  these  men  should  not  be  restored  to  duty  as  a  class,  but  that  each 
c&»t  slioukl  be  decided  on  its  own  facts. 


PUBLIC  PBOPEBTY:  Issue  of  Supplies  to  NoBfOTernmentAl  Agencies. 

Fuel  or  other  supplies  may  not  be  legally  issued  to  post  exchange  enterprises 
such  as  r-estaurants.  tailor  shops,  barl)er  shops,  and  shoe  repair  shops  operated 
by  ciYlliRns  for  private  gain,  though  a  portion  of  the  receipts  are  retained  by 
the  post  <?xchange  which  collects  for  the  goods  sold  and  services  rendered. 

463. 

War  Department.  J.  A.  G.  0.,  Janiuiry  3,  1918— To  The  Adjutant  General. 

1.  The  question  here  presented  is  whether  fuel  may  legally  be  issued  to  certain 
bnildings  used  by  "  post  exchange  enterprises,"  namely,  "  such  as  restaurants, 
tailor  filioiis,  barber  shops,  and  shoe  repair  shops "  at  Camp  Pike,  Ark.  It  is 
reported  that  these  buildings — 

**are  constructed  at  the  expense  of  the  operators  and  on  their  completion  and 
the  payment  of  their  cost  of  construction  from  the  percentage  of  profits  due  to 
the  exchanges  the  buildings  will  become  the  property  of  the  United  States." 

2.  There  is  no  specific  statutory  authority  for  the  issuance  of  fuel  for  the  use 
of  post  exchanges,  but  it  is  the  settled  practice  to  provide  fuel  for  post  exchange 
buildings  and  for  the  use  of  such  enterprises  or  **  exchange  features "  as  are 
authorized  t>y  regidations  when  these  enterprises  are  conducted  by  the  en- 
listed men  themselves.  But  as  to  such  enterprises  as  those  for  which  ar- 
rangements are  made  '^lith  civilians  to  carry  on  a  business  or  occupation  within 
the  reservation  in  which  the  post  exchange  has  no  substantial  part  other  than 
to  collect  the  funds,  from  which  they  deduct  a  certain  i)ercentage  for  the 
benefit  of  the  exchange,  It  is  the  view  of  this  office  that  it  would  be  exceeding 
the  autborlntion  of  the  regulations  (A.  R.  1044)  and  the  provisions  of  the 
appropriation  (40  Stat.  40,  51)  for  fuel  for  military  use  to  issue  fuel  for  the 
exclusive  use  of  such  enterprises. 

3.  The  question  presented  is  therefore  answered  in  the  negative. 


.\RMY:  Organixation  of  Philippine  Scouts. 

The  provisions  of  the  act  of  February  2,  1901  (31  Stat.  748,  757),  as  to  the 
organization  of  the  Philippine  Scouts  are  not  changed  by  the  national  defense 
act  (39  Stat,  166.  181)  or  the  selective  draft  act  (40  Stat.  76)  so  as  to  authorise 
the  organization  of  temporary  regiments  and  the  commissioning  of  the  necessary 
officei-s  therefor. 

322.82. 

War  Department,  J.  A,  G.  O.,  January  3. 1918.— To  Uie  Chief  of  Staff. 

1.  A  memorandum  from  the  Chief  of  Staff  to  this  office  upon  the  organization 
of  Philippine  Scouts  Into  provisional  regiments  submits  the  question  and  usk.s 
for  an  opinion  (a)  as  to  the  legality  of  organizing  Philippine  Scouts  into  tern- 


8  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

porary  regiments,  and  (ft)  commissioning  the  neccssnry  Philippine  Scout  oflicerg 
required  to  fill  the  higher  grades  caused  hy  the  provisional  regimental  organiza- 
tion in  the  National  Army,  and  (c)  whether  or  not  the  appointing  of  these  offlcera 
to  commissions  in  the  National  Army  would  permamently  vacate  their  positions 
as  Scout  officers. 

2.  As  to  question  (a) — the  legality  of  organizing  the  Philippine  Scouts  Into' 
temiK)rary  InfHUtry  regiments. 

The  authority  for  the  organizing  of  the  Philippine  Scouts  Is  found  in  section 
36,  act  of  February  2,  1901  (31  Stat.  748,  757).  The  national  defense  act  of 
June  3,  1916  (39  Stat.  166),  provides: 

"That  the  Army  of  the  United  States  shall  consist  of  the  Regular  Army 
•^  ♦  •  and  such  other  land  forces  as  are  now  or  may  hereafter  be  authorized 
by  law." 

Section  22,  idem,  provides: 

"  All  existing  laws  pertaining  to  or  affecting  the  United  States  Military 
Acatlemy  ♦  •  ♦  the  Philippine  Scouts  ♦  •  ♦  shall  continue  and  remain 
in  force,  except  as  herein  specifically  provided  otherwise." 

The  other  provisions  In  the  national  defense  act-  relating  to  the  Philippine 
Scouts  deals  with  promotion,  retirement,  and  pay  of  its  officers.  It  follows 
that  the  Philippine  Scouts  continued,  after  the  passage  of  the  national  defense 
act,  in  the  same  status  as  It  was  prior  thereto.  The  selective  draft  act  of  May 
18,  1917  (40  Stat.  76),  was  entitled  "An  act  to  authorize  the  President  to  In- 
crease temporarily  the  Military  Kstahllshment  of  the  United  States."  Para- 
graph 1  of  section  1  contains  the  authority  to  immediately  raise,  officer,  and 
equip  all  or  such  increments  of  the  Regular  Army  provided  by  the  national 
defense  act  or  such  part  as  the  President  may  deem  necessary;  paragraph  2  of 
that  section  authortzes  the  drafting  into  the  military  service  of  the  United 
States  the  National  Guard  of  the  several  States.  Paragraph  3  authorizes  the 
raising  by  draft  as  therein  provided  and  the  organization  and  equipping  an 
additional  force  of  500,000  men  and  to  provide  the  necessary  officers,  line  and 
staff,  for  said  forces  and  for  the  organization  of  such  f<»rces,  with  the  proviso: 

"  That  the  organization  of  such  force  shall  be  the  same  as  that  of  the  cori*e- 
sponding  organization  of  the  Regular  Army." 

**  Provided  further.  That  the  President  is  authorized  to  increase  or  decrease 
the  number  of  organizations  prescribe<l  for  the  typical  brigades,  divisions,  or 
army  corps  of  the  Regular  Army,  and  to  prescribe  such  new  and  different 
organizations  and  personnel  for  army  corps,  divisions,  brigades,  regiments,  bat- 
talions, squadrons,  companies,  troops,  and  batteries  as  the  efficiency  of  the 
service  may  require." 

These  provisions  deal  only  with  the  drafte<l  forces  and  the  authorized  organi- 
zations of  the  Regular  Army  and  are  not  effective  to  authorize  regimental 
organizations  In  the  Philippine  Scouts,  for  which  no  organizations  greater  than 
the  battalion  are  authorized  by  law. 

I  am  of  the  opinion  that  tliere  is  no  authority  to  organize  the  Philippine 
Scouts  except  as  provided  for  under  section  36,  act  of  February  2.  1901,  supra. 
But  as  stated  In  the  opinion  of  this  office  under  date  of  September  24,  1917 
((Jps.  J.  A.  G.  6-250),  battalions  may  be  grouped  into  provisional  regimental 
organizations,  the  additional  officers  required  being  detailed  from  other  forces. 

3.  As  to  question  {h)  whether  the  necessary  Philippine  Scout  officers  required 
to  fill  the  higher  grades  caused  by  the  provisional  regimental  organization  can 
be  commissioned  in  the  National  Army. 

The  answer  to  question  ( a )  to  the  effect  that  the  existing  law  does  not  author- 
ize the  organization  of  the  Philippine  Scouts  into  regiments  with  the  commis- 
sioning of  officers  as  required  to  complete  such  organization  requires  this  ques- 
tion to  be  answered  in  the  negative. 


CONTRACTS:  Construcfion  of  ProTision  as  to  Damages  Caused  by  Con- 
traetor*s  Wrong. 

Where  a  contract  provides  that  t}\e  Government  will  reimburse  a  contractor 
for  losses  In  connection  wnth  the  work,  which  result  from  causes  other  than 
the  fault  or  neglect  of  the  contractor,  the  Government  Is  not  interested  in  an 
action  brought  against  the  contractor  for  personal  injuries  caused  by  his  negli- 
gence, or  in  an  action  for.  false  arrest  brought  by  a  person  arrested  by  the 
contractor's  employees. 
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152. 

War  Department,  J.  A.  G.  O.,  January  4,  1918.— To  The  Adjutant  General. 

1.  The  AdjiUant  General  refers  to  this  office  a  letter  from  the  officer  in 
charge  of  the  cantonment  construction  at  Yaphank,  L.  I.,  dated  December  29, 
1917.  requesting  an  opinion  as  to  whether  the  Government  shall  defend  a  suit 
for  damages  for  personal  injuries  of  one  Dominick  Perrone  against  Thompsou- 
Stiirrett  Co.,  a  general  contractor  for  the  construction  of  Camp  Upton;  and 
if  there  is  a  judgment  for  plaintiff  is  the  Government  liable  to  the  defendant 
under  its  contract?  The  first  paragraph  of  the  letter  from  the  officer  in 
charge  of  the  cantonment  construction,  dated  December  29,  refers  to  a  letter 
from  the  constructing  quartermaster,  Camp  Upton,  dated  December  26,  1917, 
with  reference  to  the  subject  matter,  and  Inclosing  a  copy  of  a  letter  from  the 
Tbompson-Starrett  Co.,  dated  November  10,  1917,  which  is  not  included  in  the 
papers  submitted. 

2.  The  papers  submitted  show  that  the  Thompson-Star rett  Co.,  a  corporation, 
is  the  general  contractor  for  the  construction  of  Camp  Upton,  doing  its  work 
under  the  usual  form  of  contract  for  emergency  work.  The  Barrett  Construc- 
tion Co.,  another  contracting  concern,  had  the  contract  for  the  road  construc- 
tion at  O^mp  Upton.  On  September  20,  1917,  one  Tony  Reale,  who  was  the 
owner  of  and  operating  his  truck  in  the  service  of  the  Thompson-Starrett  Co., 
struck  a  scraper  being  operated  by  Dominick  Perrone,  an  employee  of  the 
Barrett  Co.,  causing  injury  to  the  said  Perrone,  resulting  in  his  death.  The 
representatives  of -Dominick  Perrone  have  brought  suit  against  the  Thompson; 
Rtarrett  Co.  for  damages  arising  out  of  the  death  of  the  decedent,  and  the 
Thompeon-Starrett  Co.  regards  the  defense  of  this  suit  as  a  matter  for  the 
attention  of  the  Government. 

3.  The  pertinent  parts  of  the  contract  with  the  Thompson-Starrett  Co.  are: 
"Article  II.  The  contractor  shall  be  reimbursed  in  the  manner  hereinafter 

described  for  such  of  its  actual  net  expenditures  in  the  performance  of  said 
work  as  may  be  approved  or  ratified  by  the  contracting  officer  and  as  are 
included  in  the  following  items : 

«  ****** 

"(ft)  Such  bonds,  fire,  liability,  and  other  insurance  as  the  contracting  officer 
may  approve  or  require,  and  such  losses  and  expenses,  not  compensated  by 
insurance  or  otherwise,  as  are  found  and  certified  by  the  contracting  officer  to 
have  been  actually  sustained,  including  settlements  made  with  the  written 
consent  and  approval  of  the  contracting  officer,  by  the  contractor  in  connec- 
tion with  said  work,  and  to  have  clearly  resulted  from  causes  other  than  the 
jault  or  neglect  of  the  contractor.    *    >     ♦  " 

4.  In  an  opinion  by  this  office  under  date  of  December  20,  1917  (Ops.  J.  A.  G. 
152),  in  the  case  of  William  and  Helen  Braasch  v.  The  Thompson-Starrett  Co., 
In  a  claim  for  personal  injuries.  It  was  stated : 

"  This  suit  does  not  concern  the  United  States.  It  is  a  suit  against  the  Thomp-' 
8on-Ktarrett  Co.,  based  upon  its  alleged  negligence,  and  should  be  defended  by 
it  at  its  own  expense." 

In  the  instant  case  the  action  is  grounded  upon  alleged,  negligence  of  an 
employee  of  the  Thompson-Starrett  Co.,  and  if  recovery  should  be  had.  It  would 
be  upon  the  theory  of  negligence.  Section  h,  article  II,  of  the  contract,  supra, 
expressly  provides  that  the  contractor  shall  not  be  paid  for  losses  or  expenses 
Incurred  by  his  fault  or  neglect.  This  provision  is  broad  enough  to,  and  does 
preclude  any  payment  to  the  contractor  for  losses  or  expenses  incurretl  by  reason 
of  an  act  of  negligence  of  its  agents  or  employees. 

The  company  is  an  independent  contractor  and  the  fact  that  its  compensa- 
tion If  fixed  in  article  III  of  Its  contract  upon  a  i)ercentage  basis  does  not 
make  it  an  agent  of  the  •  (government ;  and  if  it  were  an  agent  of  the  Govern- 
ment, the  United  States  would  not  be  liable  for  an  act  of  negligence  committed 
by  it  or  Its  agent,  it  being  a  well  settled  rule  of  law  that  the  IJulted  States  is  not 
liable  for  negligence  of  its  officers  or  agents.  {Bigby  v.  United  States,  188  U.  S. 
400.) 

.5.  There  appears  in  the  papers  submitted  a  telegram  from  O'K.  Myers,  major 
quartermaster,  under  date  of  September  20,  addressed  to  Col.  I.  W.  Littell,  in 
which  this  officer  assumes  that  the  instant  case  is  a  public  liability  case,  basing 
his  assumption  upon  the  telegram  addressed  to  all  constructing  quartennasters 
under  date  of  June  28,  1917,  in  words  and  figures  following : 

"  You  will  at  once  obtain  Insurance  protecting  your  material  against  fire  dur- 
lii;r  time  between  delivery  by  carrier  and  acceptance  by  Government  also  such 
workmen*8  compensation  insurance  as  required  by  statutes.  •  Other  insurance 
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risks  assumed  by  Government.  Your  attention  directed  to  clause  H,  article  two, 
wliereby  Government  does  not  assume  responsibility  for  losses  and  expenses 
resulting  from  your  fault  or  neglect.    Detailed  instructions  mailed. 

(Signetl)  "LiTTBLL." 

This  telegram  does  not  warrant  such  a  conclusion.  The  sentence  therein, 
"other  insurance  risks  assumed  by  the  Government,"  indicates  that  after  ma- 
terial had  been  put  Into  a  building  and  become  the  property  of  the  United  States, 
the  Government  carried  its  own  risk,  which  is  a  policy  long  adhered  to  by  it. 

6.  I  am  of  the  opinion  that  the  defense  of  the  suit  of  Domlnick  Perrone 
against  the  Thompson-Starrett  Co.  is  not  a  matter  for  the  Government,  but  one 
in  which  the  Thompson-Starrett  Co.  is  alone  Interested;  and  any  judgment  re- 
covered therein  against  the  Thompson-Starrett  Co.  would  not  be  properly 
chargeable  to  the  Government  under  its  contract  quoted  suprnL. 

Note. — Similarly  an  action  for  false  arrest  brought  against  this  same  con- 
tractor is  not  one  in  which  the  (iovernment  is  interested.  (Ops.  J.  A.  G.  153, 
Jan.  8,  1918.) 

PAY  AND  ALLOWANCES:  Extra-Duty  Pay. 

The  present  prohibition  against  extra  duty  pay  in  t^me  of  war  is  by  virtue  of 
an  order  of  the  Secretary  of  War,  wlilch  applies  to  the  ordinary  statutory  extra- 
.duty  pay.  Consequently,  there  is  no  objection  to  paying  a  mess  steward  extra 
pay  from  that  portion  of  the  mess  fund  received  from  the  post  exchange  dividend. 

242.143. 

War  Department,  J.  A.  G.  O.,  January  4,  1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  office  are  desired  with  reference  to  the  recommendation 
of  the  commanding  officer,  recruit  depot,  Port  Slocum,  N.  Y.,  that  authority  be 
L«-ivon  to  pay  the  mess  steward  at  that  depot  $20  per  month  from  that  portion  of 
the  mess  fund  received  from  the  post  exchange  dividend.  It  is  explained  that 
tlie  mess  stew^ard  is  a  graduate  of  the  School  for  Cooks  and  Bakers,  Fort  Riley, 
Kans.,  and  formerly  received  extra-duty  pay  from  the  Quartermaster  Corps  of 
|1  per  day,  as  authorissed  by  paragraph  329,  Army  Regulations,  as  amended; 
that  the  payment  of  extra-duty  pay  was  discontinued  after  th^  declaration 
of  war;  and  that  by  reason  of  such  discontinuance,  the  compensation  of  the 
mess  steward  is  $22  per  month  less,  notwithstanding  the  increase  in  base 
pay,  than  was  paid  prior  to  such  discontinuance.  It  is  also  explained  that 
the  duties  of  the  mess  steward  at  this  depot  are  numerous  and  difficult, 
requiring  a  man  of  exceptional  ability;  that  they  can  not  hope  to  retain  a 
man  of  the  required  qualifications  at  the  present  compensation;  that  the  gen- 
eral mess  has  fed  as  high  as  11,000  men  in  one  day,  and  has  averaged  6,811  men 
per  day  during  the  present  month,  with  10  cooks;  that  this  has  required  an 
€»xi)enditure  of  approximately  $2,809.54  per  day ;  and  that  the  mess  has  already 
lost  6  of  its  10  cooks  since  the  reduction  of  pay,  and  this  at  a  time  that  has 
proven  very  trying  to  the  mess, 

2.  Paragraph  329,  Army  Regulations  (C.  A.  R.  No.  63,  Nov.  27,  1917),  would 
authorize  extra-duty  pay  to  mess  stewards  at  the  rate  of  $1  a  day,  except  for 
the  order  of  the  Secretary  of  War  precluding  the  payment  of  extra-duty  pay  in 
rinie  of  war.  The  statute  which  formerly  precluded  the  payment  of  extra-duty 
pay  in  time  of  war  (sec.  6,  act  of  Apr.  26,  1898,  30  Stat.  364,  365),  was  reenacted 
May  11,  1908  (35  Stat.  106,  110),  omitting  the  prohibition.  It  was  held  in  an 
opinion  of  this  office,  dated  May  16,  1914  (Ops.  J.  A.  G.  72-200),  that  this  re- 
i^nactment  of  the  statute  omitting  the  prohibition  had  the  effect  to  repeal  the  pro- 
hibition. In  view  of  this  repeal,  except  for  the  oi'der-of  the  Secretary  of  War, 
It  would  be  legal  to  pay  the  mess  steward  $1  per  day  as  extra-duty  pay.  Under 
the  circumstances  stated  above,  this  office  sees  no  legal  objection  to  approving 
the  request  of  the  commanding  officer,  recruit  depot,  Fort  Slocum,  N.  Y.,  that 
authority  be  given  to  pay  the  mess  steward  at  that  deiwt  $20  per  month  from 
that  portion  of  the  mess  fund  received  from  post  exchange  dividend.  There  is 
no  statutory  prohibition  to  such  action ;  and  the  order  of  the  Secretary  of  War 
applies  only  to  statutory  extra-duty  pay. 


PAY  AND  ALLOWANCES:  Absence  on  Aoeonnt  of  Illness  Due  to  Misconduct. 

Whenever  an  enlisted  man  is  absent  from  duty  on  account  of  disea.se  resulting 
from  bis  own  misconduct,  all  allotments,  both  voluntary  and  compulsory,  cease 
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because  ill.''  entire  pay  Is  stopped  by  virtue  of  the  act  of  April  27,  1914  (38 
i>tat.  351,  353). 

243. 

Wnr  Pejiarfment,  J.  A.  G.  0.,  January  5,  1918.— To  Tlie  Adjutant  General. 

1.  There  are  referred  to  this  office  for  answer  the  three  following  questions 
F^iibniitled  by  the  commanding  officer  of  the  Army  hospital,  Hoffman  Island, 
X  y.,  to  tlie  Director  of  the  Bureau  of  War  Risic  Insurance : 

(a)  (>in  a  man  make  allotment  for  dependent  relative  while  in  hospital 
umler  provksiMis  of  General  Orders,  No.  45,  War  Dei)artment,  1914  V 

\U)  In  case  allotments  have  been  made,  are  they  discontinued  during  i>eriods 
wluMi  soldier  is  in  hospital  under  General  Orders,  No.  45,  War  Department,  1914? 

(r)  Are  allotments  for  dependent  relatives,  insurance,  and  Liberty  bonds 
automatically  discontinued  for  all  periods  when  soldier  is  on  sick  report  under 
pro\i.«!loos  of  General  Orders,  No.  45,  War  Department,  1914? 

2.  The  act  of  April  27,  1914  ( 38  Stat.  351,  353) ,  upon  which  General  Orders, 
Xo.  45,  War  I>epartment,  1914,  is  based,  provides  as  foUow^s : 

"Thut  hereafter  no  officer  or  enlisted  man  in  active  service,  who  shall  be 
flhsent  from  duty  on  account  of  disease  resulting  from  his  own  intemperate 
use  of  drugs  or  alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for  the 
|ieri<id  of  sucli  absence,  the  time  i<o  absent  and  the  cause  thereof  to  be  ascer- 
tiiiiied  under  »uch  procedure  and  regulations  as  may  be  prescribed  by  the 
J<wretary  of    War." 

Article  II  mtt  the  war  risk  Insurance  act  (40  Stat.  398, 402)  compels  an  enlisted 
man  who  ba  s  a  wife,  child,  or  divorced  wife  to  whom  alimony  has  been  decreed, 
to  allot  a  portion  of  hiij  pay  for  their  supiK)rt.  Although  this  amounts  to  a  dis- 
Iiosition  of  such  portion  of  pay  by  (.^ongi'ess,  it  can  not  fairly  be  said  to  be  incon- 
sistent witb  the  above  quoted  provision,  which  in  terms  deprives  a  man  who  is 
ab^nt  for  the  reasons  therein  specified,  of  all  of  his  [My.  Consequently,  during 
the  period  of  such  absence  there  Is  no  pay  from  wliich  an  allotment,  either  com- 
pulsory or  voluntary,  can  be  made.  The  stoppage  or  forfeiture  of  pay  herein 
involved  dlirers  materially  from  a  forfeiture  Imposed  by  sentence  of  a  court- 
martial.  A  court-martial  has  no  power  to  dispose  of  any  property  of  an  enlisted 
nuin  which  (^ongress  has  already  di8])osed  of.  But  Congress  has  the  undoubted 
rl^t  to  prevent  the  acci'ual  of  pay  or  to  impose  a  forfeiture  of  all  pay  as  a  pen- 
!ilty  for  absence  caused  by  misconduct.  Therefore,  when  Congress  disposes  of  a 
jiercenlage  of  a  man's  pay  by  compulsory  allotment,  that  percentage  is  beyond 
tlie  power  of  a  court-martial  to  forfeit.  But  when  one  statute  provides  for 
forfeiture  of  all  pay  and  another  requires  a  compulsory  allotment  of  a  portion 
«>f  pay,  the  question  presented  is  not  one  of  power  but  merely  one  of  statutory 
eoustruction.  As  pointed  out  above,  the  two  statutes  are  not  inconsistent. 
Heasomibly  interpreted  they  require  the  forfeiture  of  all  pay,  whether  allot teil 
or  iiot.  for  absence  caused  by  misconduct  of  the  kind  specified.  Therefore,  the 
tirs't  inqiitry  must  be  answered  in  tlie  negati\'e  and  the  second  and  third  in  tlie 
affirmative. 

8.  Closely  connecte<l  with  the  questions  submitted  is  that  of  the  effect  of  such 
absence  from  dutj'  upon  the  allowances  made  to  dependents  under  Article  II  of 
said  act.  Tlie  object  of  this  le$;islation  is  clearly  to  provide  for  the  support  of 
these  dependents  during  the  iieriod  of  military  service  of  the  person  upon  whom 
they  are  dependent.  It  should,  therefore,  be  construed,  if  possible,  so  as  not 
to  >isit  the  sins  of  the  enlisted  man  upon  hLs  dependents.  And  unless  the  lan- 
guage of  the  statute  so  requires,  a  forfeiture  of  pay  by  the  enlisted  man  should 
not  cause  a  forfeiture  of  allowance.  This  view  is  taken  by  Judge  Mack  on 
page  15  of  Bulletin  No.  3.  Treasury  Department,  Bureau  of  War  Risk  Insurance, 
revision  of  Military  and  Naval  Insurance.  He  there  construes  the  first  sentence 
of  section  205  of  the  act  as  authorizing  the  payment  of  the  allowance  to  members 
of  class  A  where  a  compulsory  allotment  is  not  waived  or  exempted.  Sub- 
stantially the  same  language  is  used  in  section  206  with  respect  to  voluntary 
allotments  as  In  section  205  with  respect  to  compulsory  allotments.  In  this  con- 
nection the  opinions  of  this  ofiice  of  January  23,  1913  (Ops.  J.  A.  G.  72-210),  nnd 
of  the  Comptroller  of  the  Treasury  of  January  30,  1913  (19  Comp.  Dec,  483), 
should  be  noted.  These  construe  the  act  of  August  24,  1912  (37  Stat.  569,  572), 
which  was  practically  identical  with  the  act  of  April  27, 1914,  above  quoted.  The 
theory  of  both  these  opinions  is  that  the  act  in  question  is  penal,  that  it  punishes 
misconduct  rather  than  regulates  pay,  and  that  it  forfeits  the  man's  pay  as  a 
penalty  rather  than  stops  It  as  unearneil.  If  the  Director  of  the  Bureau  of  War 
Risk  Insurance  adopts  the  theory  of  these  opinions  there  will  be  nothing  to 
prevent  his  applying  Judge  Mack's  interpretation  to  cases  arising  under  this  act 
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and  General  Orders,  No.  45,  War  Department,  1914.    With  him,  and  not  with 
tbis  office,  rests  the  decision  as  to  allowances.  ,. 


OFFICE:  Limitations  on  Prohibition  Agrainst  Holding  Civil  Offlee. 

The  prohibition  apilnst  the  holding  of  a  civil  office  by  an  officer  of  the  Army 
(R.  S.,  sec.  1222)  applies  only  to  the  Regular  Army.  Hence,  an  officer  in  the 
Officers'  Reserve  Corps  or  in  any  component  part  of  the  United  States  Army 
otiier  than  the  Regular  Army  may  hold  a  civil  office,  unless  denied  such  right 
by  the  law  of  the  State  under  which  he  holds  such  office. 

324.241. 

War  Department;  J.  A.  O.  O.,  January  5,  1918. — To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  the  question  is  submitted  whether  there  is 
anything  in  the  Federal  law  prohibiting  a  member  of  the  military  forces  from 
accepting  a  civil  office.  It  is  stated  that  notices  have  frequently  appeared  in  the 
press  that  a  commissioned  officer  lost  his  commission  when  he  accepted  an  elec- 
tive or  appointive  office;  that  considerable  comment  h^s  been  made  in  the  State 
of  Kentuclcy  that  this  rule  is  enforced  only  in  spots;  and  that  if  the  War  Depart- 
ment would  escape  criticism  all  officers  should  be  treated  alilie. 
^  2.  It  is  provided  in  section  1222  of  the  Revised  Statutes  that: 

"  No  officer  of  the  Army  on  the  active  list  sliall  hold  any  civil  office,  either 
by  election  or  apointment,  and  every  such  officer  who  accepts  or  exercises  the 
function  of  a  civil  office  shall  thereby  cease  to  be  an  officer  of  the  Army,  and 
his  commission  shall  be  thereby  vacated." 

The  settleil  construction  of  this  section  is  that  the  prohibition  therein  applies 
only  to  officers  of  the  Regular  Army  and  has  no  application  to  officers  of  the 
National  Guard  In  the  Fe<leral  service,  officers  of  tlie  Officers'  Reserve  CJorps, 
or  officers  of  the  National  Army,  or  other  military  forces  of  the  United  States* 
In  an  opinion  by  the  Attorney  General,  22  Opinions  of  the  Attorney  General, 
page  88,  it  was  held  after  a  careful  consideration  that  section  1222,  Revised 
Statutes,  related  only  to  the  permanent  military  establishment,  that  it  related 
only  to  those  who  were  engaged  primarily  in  the  military  service,  and  that  it 
had  no  application  to  those  whose  military  service  was  uncertain,  or  who  had 
been  talien  from  clyil  duties  only  for  exigencies  of  an  emergency  and  who  ex- 
pe<'ted  to  return  to  civil  Ufe. 

And  further  in  this  connection,  this  office  held,  In  an  opinion  dated-  Septem- 
ber 6,  1916  (Ops.  J.  A.  G.  64r^l2.1),  that: 

"  So  far  as  the  Federal  Government  is  concerned  an  officer  of  the  National 
Guard  now  commanding  a  company  in  the  service  of  the  United  States  may 
continue  to  hold  his  commission  in  the  National  Guard,  although  also  holding 
an  elective  State  office;  and  that  the  question  whether  he  may  continue  to 
hold  an  elective  State  office,  while  holding  a  commission  in  the  National  Guard 
in  the  active  service  of  the  United  States  is  a  question  to  be  determined  by 
the  State  and  is  one  in  which  the  Federal  Government  has  no  concern." 

3.  It  is  therefore  clear  that  as  viewed  by  the  Attorney  General,  as  well  as 
the  Judge  Advocate  General,  if  an  officer  In  the  Federal  service,  as  a  National 
(lUard  officer  or  a  Reserve  officer,  or  an  officer  commissioned  in  the  National 
Army,  is  appointed  or  elected  to  a  civil  office,  he  may  hold  the  same  unless  he 
is  denied  such  right  by  the  laws  of  the  State  under  which  he  holds  such  office. 

4.  I  nm  therefore  of  the  opinion  that  whether  or  not  a  commissioned  officer  in 
the  niiPtfiry  forces  of  the  United  States,  other  than  the  Regular  Army,  can  hold 
an  elective  or  appointive  office  without  losing  his  commission  is  a  question  of 
loc«nl  and  not  Federal  law. 

PAY  AND  ALLOWANCES:  Issnanee  of  Horse  Equipment  to  Field  Offieers. 

There  is  no  statutory  prohibition  against  the  issuance  of  horse  equipment  to 
field  officers:  but  under  present  Army  regulations  (A.  R.  1520,  1521)  and  the 
custom  of  the  service  the  issuance  of  horse  equipment  to  field  officers  is  not 
authorized. 

400.32. 

War  Department,  J.  A.  O.  O.,  .January  7,  1918. — To  The  Adjutant  General. 
1.  The  question  presente<l  by  the  Acting  Chief  of  Ordnance  is  whether  horse 
eipiipments  can  be  issue<l  to  field  oflicers  of  the  Army  in  view  of  the  opinion  of 
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this  office  of  September  5,-1917  (Ops.  J.  A.  G.  e-120.1),  holding  that  personal 
equipment,  consisting  of  a  supply  of  carrying  and  serving  utensils,  etc.,  could 
properly  be  issued  to  officers.    In  that  case  this  office  said  : 

"The  pay  and  allowances  given  an  officer  are  given  with  the  understanding 
that  he  shall  subsist  and  clothe  himself,  and  articles  of  subsistence  and  clothing 
it  Is  the  duty  of  the  officer  to  provide  at  his  own  expense.  On  the  other  hand, 
arms  and  military  equipment  and  articles  other  than  subsistence  and  clothing, 
which  are  required  to  equip  him  for  military  service,  should  be  provided  by  the 
Government,  except  where  the  statute  required  Ihem  to*  be  furnished  at  the 
€»xpen8e  of  the  officer,  since  they  are  not  for  the  primary  purpose  of  subsistence 
and  clothing  of  the  officer  but  are  for  his  equipment  for  the  performance  of  his 
military  duties." 

2.  Apparently,  there  is  no  statutory  objection  to  the  issuance  of  horse  equip- 
ments to  field  officers,  and  so  ftir  as  the  statutes  are  concerne<l,  it  Is  the  view  of 
this  office  that  such  property  may  be  issued  to  field  officers  for  the  same  reasons 
as  stated  in  the  opinion  mentioned  above.  While  the  act  of  May  11,  1908  (35 
Stat  106,  108),  which  provides: 

**  That  hereafter  the  United  States  shall  furnish  mounts  and  horse  equip- 
ments for  all  officers  of  the  Army  below  the  grade  of  major  required  to  be 
mounted," 

is  an  express  statutory  authorization  for  the  issuance  of  horse  equipments  to 
niounted  officers  below  the  grade  of  major,  I  do  not  consider  it  as  an  implied 
prohibition^ against  the  Issuance  of  such  equipments  to  field  officers.  The  fact  is, 
however,  that  under  the  custom  of  the  service  and  Army  Regulations  field 
officers  are  expected,-  if  not  required,  to  furnish  their  own  horse  equipments, 
(See  pars.  1520  and  1521,  Army  Regulations.)  In  the  present  condition  of  the 
regulations  It  is  the  view  of  this  office  that  the  issue  of  horse  equipments  to 
field  officers  is  not  authorized.  If  such  issues  are  to  be  made,  they  will  have  to 
be  authorized  by  the  Secretary  of  War. 


ABTI€Ii£S  OF  WAR  9,  10:  Authority  to  Appoint  Special  and  Snmmary 
Courts. 

The  division  surgeon  in  command  of  a  sanitary  train,  the  senior  engineer 
officer  commanding  an  engineer  train,  and  the  lieutenant  colonel  commanding  an 
ammunition  train,  each  has  power  to  appoint  special  and  summary  courts- 
martial.  Each  of  these  trains  constitutes  a  detached  command  within  the 
meaning  of  the  ninth  and  tenth  articles  of  war.  The  officer  commanding  all  of 
the  separate  trains  is  the  "  superior  authority  "  mentioned  in  said  articles. 

250.41.                                                                                  ^ 
War  Department,  J.  A.  G.  O.,  January  7,  1018. — To  MaJ. ,  judge  advo- 
cate,   Division. 

1.  Your  first  indorsement  upon  the  communication  from  this  office  under  date 
of  December  21,  1917  (Ops.  J.  A.  G.  250.41),  calls  for  specific  answers  to  the 
following  queries:  First,  can  the  dlvisiion  surgeon  in  command  of  a  sanitary 
train  ap^int  special  and  summary  courts  for  his  command?  Second,  can  the 
senior  engineer  officer  commanding  an  engineer  train  appoint  special  and  sum- 
mary courts  for  his  command?  Third,  can  the  lieutenant  colonel  commanding 
an  ftfBJtfrairttlon  train  appoint  special  and  suitmiary  courts  for  his  command? 

Your  former  communication  related  to  the  jurisdiction  of  the  commander  of 
trains  in  the  matter  of  appointment  of  special  and  summary  courts.  The  reply 
of  this  office  quoted  that  portion  of  section  3  of  the  national  defense  act  of 
June  3,  1916  (39,  Stat  166),  material  to  your  question,  to  wit :  The  organization 
of  Infantry  divisions  and  Cavalry  divisions.  It  was  the  purpose  of  that  com- 
munication to  point  out  that  the  officer  In  command  of  each  one  of  the  subdivi- 
sions specified  In  that  part  of  section  3  quoted  had  authority  to  appoint  special 
and  summary  courts.  Each  of  your  questions,  therefore,  should  be  answered  in 
the  affirmative. 

2.  The  commander  of  trains  is  an  officer  commanding  all  of  the  separate 
trains  to  which  reference  has  been  made,  and  it  is  clear  that  he  is  to  be  re- 
garded as  "superior  authority"  within  the  meaning  of  that  term  as  used  In 
the  ninth  and  tenth  articles  of  war.  Where  the  officer  commanding  one  of  the 
subordinate  trains  is  the  accuser  or  prosecutor,  it  would  become  the  duty  of 
the  conunander  of  trains  to  appoint  a  special  or  summary  court-martial,  as  the 
aiae-  moy  be.  • 
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OFFICE:  Bank;  Promotiens  and  Lineal  Bank  in  Offieers'  Beserre  Corpi. 

Officers  in  the  Reserve  Corps  are  not  promoted,  but  are  appointed  and  recom- 
nii.sjsiiioned  in  tlie  liiglier  grade.  Tliey  take  ranlc  according  to  the  dates  ot  the 
orders  placing  them  on  active  duty.  A  captain  ordered  to  active  duty  in  August, 
1917,  ranlvs  an  officer  ordered  to  active  duty  as  a  first  lieutenant  in  May  and 
recomiuissioued  a  captain  in  December. 

210.725. 

War  Department,  J.  A.  G.  6.,  January  7,  1918. — 

1.  Capt.  Kobert  A.  Keilty,  Medical  Reserve  Corps,  requests  information  as  to 
tlie  relative  raulv  of  a  medical  reserve  officer  commissioned  as  a  first  lieutenant. 
Medical  Reserve  Corps,  April  19..  1917,  and  ordered  to  duty  May  25,  1917,  and 
promoted  captain,  Medical  Reserve  Corps,  December  5,  1917,  and  a  captain. 
Medical  Reserve  Corps,  commissioned  July,  1917,  and  ordered  to  duty  August, 
1917. 

2.  Officers  In  the  Reserve  Corps  are  not  promoted,  but  are  appointed  and 
recommissioued  in  the  higher  grade.  Section  38,  national  defense  act  (39  Stat. 
166,  190),  provides,  inter  alia: 

"  That  officers  so  ordered  to  active  service  shall  take  temporalTr  rank 
among  themselves,  and  in  their  grades  in  the  organizations  to  which  assigned, 
according  to  the  dates  of  orders  placing  them  on  active  service." 

3.  In  the  instant  case,  the  officer  commissioned  a  captain  in  July,  1917,  and 
ordere<l  to  active  duty  in  August,  1917,  ranlvs  the  officer  appointed  December 
5,  1917,  notwitlistauding  the  latter  had  been  inrdered  on  duty  prior  to  that 
time,  as  a  first  lieutenant. 

BE8ERTI0N:  Reward  not  Payable  to  United  States  Marshal. 

No  reward  should  be  paid  to  any  United  States  marshal  or  deputy  marshal 
for  the  arrest  and  delivery  of  deserters  from  the  military  service.  The  ex-, 
penses  of  such  officers  are  paid  from  public  funds  and  they  are  forbidden  by 
the  Department  of  Justice  to  demand  or  accept  any  further  sum  by  way  of 
reward. 

251.211. 

War  Department.  J.  A.  G.  O.,  January  8,  1918.— To  The  Adjutant  General. 

1.  In  his  communication  herewith  the  commanding  general,  Central  Dei>art- 
ment,  recommends  that  the  War  Department  request  the  Attorney  General  to 
have  an  order  issuetl  to  all  Deimrtment  of  Justice  officers  prohibiting  tlie  re- 
ceipt by  them  of  the  usual  reward  for  apprehension  and  delivery  of  deserters. 
He  expresses  the  view  that  the  payment  of  the  reward  should  not  be  necessary 
to  secure  the  cooperation  of  De|)artinent  of  Justice  officers  with  the  W^ar  De- 
partment in  the  present  emergency. 

2.  In  an  opinion  of  this  office,  dated  December  8,  1917  (Ops.  J.  A.  G.  251.211), 
it  was  held  specifically  tlmt  as  the  act  of  June  18,  1898  (30  Stat.  483).  making  it 
lawful  for  any  civil  officer  as  therein  prescribed  to  arrest  deserters  from  the 
military  service,  etc.,  included  deputy  United  States  marshals,  such  offic^)i>, 
were  authorized  by  the  annual  appropriations  for  the  payment  of  rewards  for 
the  apprehension  and  delivery  of  deserters,  and  by  Army  Regulations  121,  to 
receive  the  usual  reward  of  $50  for  tlie  arrest  and  delivery  of  a  deserter.  In  a 
subsequent  case  reference  was  made  to  an  indorsement  of  November  9  fi*om 
The  Adjutant  General  to  the  conmmnding  general  of  tlie  Central  Department 
containing  this  statement: 

"  The  following  is  furnished  for  your  guidance  and  compliance :  The  Depart- 
ment of  Ju.stice  officials  have  been  directed  not*  to  accept  the  reward  for  de- 
serters." 
and  In  reference  thereto  this  office  said : 

"  While  it  is  the  view  of  this  office  that  a  deputy  United  States  marshal  who 
apprehends  a  deserter  from  the  military  service,  whether  he  be  a  drafted  person 
who  has  failed  to  respond  to  the  call,  or  otherwise,  and  delivers  him  to  the  mili- 
tary authorities  in  accordance  with  the  Army  Regulations,  may  legally  be  paid 
the  usual  reward,  nevertheless,  if  the  Attorney  General  directs  such  officers  not 
to  accept  the  rewards,  none  should  be  olfered  or  paid  to  them." 

It  was  .considered  by  this  office  that  the  rec^eipt  of  the  rewanl  wcmld  l>e  the 
only  means  of  reimbursing  the  deputy  for  his  expenses.  I  am  now  advised  In- 
formally by  the  Department  of  Justice  that  the  expenses  of  the  deputies  in  such 
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cases  are  paid  from  public  funils  In  tl>e  usual  course  and  that  su<*li  ofBcers  are 
wot  allowed  to  demand  or  accept  any  reward.  In  view  of  this  information,  ali 
that  seems  necessary  Is  for  this  department  to  is8ue  instructions  that  no  reward 
will  be  paid  to  any  United  States  marshal  or  deputy  marshal  for  the  arrest  and 
delivery  of  deserters  from  tlie  military  service. 


ARlfT:  Compo»ltl«]i  sml  OrfanizstioB. 

By  section  63  of  the  national  defense  act  of  June  3»  1916  (3»  Stat.  166,  19S). 
nny  conw  of  Cavalry,  Artillery,  or  Infantry  existing  in  any  of  the  States  on  the 
passage  of  the  act  of  May  8, 1792  (1  Stat.  271),  and  which  by  the  laws,  customs, 
or  iisajres  of  the  said  States  has  been  in  continuous  existence  since  the  passage  of 
said  act  is  entitled  to  retain  its  anyient  privileges.  This  provision  Is  applicable 
where  such  corps  is  called  into  the  Federal  service  as  State  militia,  but  is 
entirely  inapplicable  where  its  members  are  drafted  into  the  United  States  Army 
under  section  111  of  said  national  defense  act.  The  members  of  such  a  corps 
when  so  drafted  are  subject  to  be  assigned  to  such  higher  units  as  the  President 
may  direct,  and  are  not  entitled  to  be  retained  as  a  Cavalry  unit. 

325.456. 

AVar  Department,  J.  A.  G.  O.,  JanuaiT  8,  1918. — To  The  Adjutant  General. 

1.  By  the  preceding  indorsement,  referring  to  certain  attached  correspondence, 
it  appears  that  the  City  Troop,  First  Philadelphia  Cavalry,  is  now  at  Camp 
Hancock,  Ga.,  serving  as  the  One  hundred  and  third  Trench  Mortar  Battery; 
and  the  question  is  raised  whether  it  should  not  be  retained  as  a  Cavalry  unit 
under  section  63  of  the  act  of  June  3,  191C.  (39  Stat.  166,  198.)  It  further 
appears  that  the  Philadelphia  City  Troop  of  Cavalry  is  the  oldest  military 
organization  in  the  United  States,  having  been  founded  in  1774. 

2.  It  is  provided  In  section  63  of  the  act  of  June  3, 1916,  %upra,  tlMit — 

"  Any  corps  of  Artillery,  Cavalry,  or  Infantry  existing  In  anj*  of  the  States 
on  the  passage  of  thp  act  of  May  eight,  seventeen  hundred  and  nbiety-two, 
which  by  the  law^s,  customs,  or  usages  of  said  States  has  been  in  continuous 
existence  since  the  passage  of  said  Act,  •  *  ♦  shall  be  allowed  to  retain 
Its  ancient  privileges,  subject,  neverthelegg,  to  all  duties  required  by  law  of 
tniHiia:  Provided,  That  said  organizations  may  be  a  part  of  the  National 
Guard  and  entitled  to  all  the  privileges  of  this  act,  and  shall  conform  in  all 
respects  to  the  organization,  discipline,  and  training  of  the  National  Guard  in 
time  of  war:  Provided  further.  That  for  purposes  of  training  and  when  on 
active  duty  in  the  service  of  the  United  States  they  may  be  asSgned  to  higher 
units,  as  the  President  may  direct,  and  shall  be  subjecrt  to  the  orders  of  oflicers 
under  whom  they  shall  be  serving." 

The  word  "corps"  used  in  the  legislation  quoted  is  general,  not  teclmical, 
and  should  be  construed  to  apply  to  any  military  organization  meeting  the  other 
terms  of  the  description. 

Clearly,  under  this  provision,  any  organization  of  Cavalry  oi^ganlzed  prior  to 
1T92  with  a  continuous  subsequent  existence  is  entitled  to  retain  all  of  its 
ar  '  Dt  privileges  as  State  militia.  It  is  permitted  to  become  a  part  of  the 
National  Guard  and  to  sliare  in  any  and  all  of  the  privileges  attaching  to  such 
an  organization,  but  It  is  expressly  provided  that  when  on  active  duty  in  the 
service  of  the  United  States  It  may  be  assigned  to  higher  units  as  the  President 
may  direct.  That  is  to  say,  the  status  of  any  such  Cavalry  corps  is  to  be  con- 
sidered as  subject  to  two  distinct  phases  of  administration,  (1)  the  phase  relat- 
ing to  service  when  catted  into  the  service  of  the  United  States,  and  (2)  the 
phase  relating  to  service  In  time  of  war  when  drttfted  into  the  sen'lce  of  the 
United  States.  These  phases  involve  the  difference  between  the  service  of 
the  militia  of  a  State  when  called  Into  the  service  of  the  United  States,  and 
the  tervice  of  its  m«nbers  when  drafted  into  the  service  of  the  United  States. 
When  the  National  Guard  is  called  into  the  service  of  the  United  States,  as 
distinguished  flrom  drafted  into  the  Army  of  the  United  States,  there  Is  no 
change  of  legal  status,  no  change  from  the  primary  State  relation,  but  in  such 
a  case  the  National  Guard  is  simply  federally  used,  as  such,  for  a  constitutional 
purpose.  But  when  drafted  into  tlie  Army  of  the  United  States,  it  is  not 
draftefl  as  the  National  Guanl,  but  its  members,  as  before  stated,  are  subjected 
to  a  Federal  power  in  their  capacity  as  citizens  of  the  United  States  liable  to 
render  service  in  Its  Armies. 

When  the  National  Guard  is  drafted  into  the  service  of  the  Unitwl  States 
under  section  111  of  the  national  defense  act,  it  is  dU'esteil  of  its  status  as  mill- 
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tia  and  stamls  discharged  therefrom.  It  has  become,  by  being  so  drafted  a 
part  of  the  Army  of  the  United  States  raised  by  Ck)ngress  under  Its  power'  to 
raise  and  support  armies.  The  members  of  the  National  Guard  are  drafted 
Into  the  service  of  the  United  States,  not  as  members  of  their  organizations 
but  in  their  capacity  as  citizens  of  the  United  States.  The  organizations  of  the 
National  Guard  are  not  drafted  into  the  service  of  the  United  States.  All  such 
organizational  relations  are  left  behind,  and  new  organizational  relations,  as  a 
part  of  the  Army  of  the  United  States,  are  necessarily  established. 

3.  The  City  Troop  of  the  First  Phildelphia  Cavalry,  since  its  members  were 
drafted  as  citizens  into  the  Federal  sei-vice,  no  longer  exists  as  a  State  organixa- 
tion,  as  far  as  tlie  Federal  Government  is  concerned.  Its  former  members  are 
to  be  considered  merely  as  citizens  drafted  Into  the  service  of  the  United  States 
by  virtue  of  the  constitutional  power  to  raise  and  support  armies;  and  since 
they  have  been  so  drafted  they  are  discharged  from  any  organizational  status," 
such  as  a  membership  in  a  National  Guard  or  the  militia  of  the  State  of  which 
they  were  cltizen.s.  That  is,  persons  so  drafted,  though  drawn  from  the  militia, 
are  not  called  forth  as  such  under  the  militia  clause  of  the  Constitution,  but  are 
incorporated  into  the  Armies  of  the  United  States  under  the  constitutional 
power  to  raise  armies.  Obviously,  the  employment  of  persons  so  drafted  is  not 
resti-lcted  to  the  purposes  for  which  the  militia,  as  such,  might  be  employed,  the 
execution  of  the  laws,  suppression  of  insurrection,  and  the  repelling  of  Invasion, 
l^ersons  so  drafted  are,  of  necessity,  subject  to  the  orders  of  the  President  of 
the  United  States,  just  like  members  of  the  Regular  or  Volunteer  Army,  and 
they  may  be  used  for  general  war  purposes.  However,  during  the  time  that  any 
such  persons  are  members  of  the  Armies  of  the  United  States,  the  National 
Guard  or  militia  organizations  of  the  State  from  which  they  were  drafted  are 
not  destroyed.  They  are  merely  held  in  abeyance  until  such  time  as  they  are 
revivified  by  the  return  of  their  former  members  after  their  discharge  from  the 
Federal  service. 

4.  I  am  of  the  opinion  that  section  63  of  the  national  defense  act,  8upra, 
relates  only  to  the  National  Guard  or  the  militia  of  a  State  when  called  Into 
tile  Federal  service,  and  thxit  it  has  no  application  wJiatever  to  the  status  of  Its 
members  when  drafted  as  citizens  into  the  service  of  the  United  State&  Tliere- 
fore,  since  the  members  of  the  City  Troop,  First  Philadelphia  Cavalry,  have 
been  drafted  Into  the  service  of  the  United  States  and  are  on  active  duty,  they 
are  subject  to  be  asslgnetl  to  such  higher  units  as  the  President  may  direct,  and 
we  not  entitled,  pursuant  to  the  provisions  of  said  section  63  of  the  act  of  June 
3,  1916,  to  be  retained  as  a  Cavalry  unit,  while  its  members  are  in  the  service  of 
the  United  States. 

OFFICE:  Teterlnarian,  Qaaliflcations  for  Appointment. 

Under  section  74,  national  defense  act  of  June  3,  1916  (39  Stat.  166,  201),  a 
person  who  Is  especially  qualified  for  duty  as  a  veterinarian  is  eligible  for  a 
commission  as  a  veterinary  oflScer  in  the  federalized  National  Guard,  even  though 
he  may  not  be  a  graduate  of  a  veterinary  college.  Under  section  16,  ho\vever, 
candidates  for  the  position  of  assistant  veterinarian  in  the  Regular  Army,  or 
that  of  reserve  veterinarian,  must  be  graduates  of  a  recognized  veterinary 
college  or  university. 

211.22. 

War  Department,  J.  A.  G.  O.,  January  9,  1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  office  are  desired  on  the  question  whether  a  non- 
graduate  of  a  veterinary  college  is  eligible  for  a  commission  as  a  veterinary 
officer  in  the  federalized  National  Guard.  The  ca.«^  in  reference  is  that  of 
Second  Lieut.  H.  F.  Stephens,  Veterinary  Corps,  National  Guard,  who  has 
been  Inducted  Into  the  Federal  service  and  is  now  serving  with  the  Thirty- 
sixth  Division,  Camp  Bowie,  Fort  Worth,  Tex. 

2.  Section  16  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  176), 
requires  candidates  for  assistant  veterinarians  in  the  Regular  Army  to  be  *'  a 
graduate  of  a  recognized  veterinary  college  or  university;"  and  also  makes 
the  same  requirement  as  to  reserve  veterinarians  for  temporary  service  and  as 
a  reserve  to  the  Veterinary  Corps  of  the  Regular  Army.  With  respect  to 
National  Guard  officers,  there  Is  no  similar  requirement  Section  74  of  tlie 
same  act,  which  prescribes  the  qualification  for  National  Guard  officers* 
authorizes  the  appointment  "  for  the  technical  branches  and  staflT  corps  or  de- 
partments" of  such  civilians,  other  than  those  coming  under  the  classes 
enumerated  therein  "as  may  be  especially  qualified  for  duty  therein,"    Th« 
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question  of  whether  or  not  a  candltTate  is  especially  qualified  for  duty  In  the 
particular  staff  corps  is  addressed  to  the  appointing  power.  It  is  the  opinion 
of  this  office,  tlierefore,  that  a  nongraduate  is  eligible  for  a  commission  as  a 
veterinary  officer  in  the  federalized  National  Guard  if  he  be  found  **  especially 
qualified  for  duty  "  as  a  veterinarian. 


DESERTION:  Beward  for  Delivery  of  Soldier  not  Charged  with  Desertion 
but  Shown  to  be  ft  Deserter  in  Fact. 

A  reward  may  legally  be  paid  either  where  the  soldier  has  been  charged  with 
desertion  or  where,  though  not  charged  with  desertion,  it  can  be  determined  as 
an  administrative  question  that  the  soldier  was  a  deserter  in  fact.  Where  a 
soldier  has  not  been  charged  with  desertion  a  person  apprehending  him  as  such, 
in  order  to  claim  the  reward,  must  show  that  he  was  a  deserter  in  fact 

2(51.211.  *   * 

War  Department,  J.  A.  G.  C,  January  10,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  the  usual  reward  is  properly  payable  to  Police 
Officer  Thomas  P.  Kennedy,  of  Passaic,  N.  J.,  for  the  arrest  and  delivery  to  the 
military  authorities,  October  16,  1917,  of  two  drafted  enlisted  men,  John  Koni* 
kowski  and  Samuel  Mikoto,  who  were  sent  by  the  local  board  to  Camp  Dix, 
Wriglitstown,  N.  J.,  September  18,  1917.  As  these  men  were  arrested  at  their 
homes  two  days  after  they  left  their  post,  Camp  Dix,  without  leave,  and  they 
were  not  charged  with  desertion  nor  considered  by  the  military  authorities  as 
deserters,  the  reward  can  not  be  paid  unless  it  be  determined  that  they  were  in 
fact  deserters.  This  is  a  question  which  may  be  determined  administratively. 
The  rule  applicable  in  such  cases  is  very  aptly  and  succinctly  stated  in  Digest  of 
Opinions,  Judge  Advocate  General,  1912,  page  403,  as  follows : 

"A  reward  may  legally  be  paid  either  where  the  soldier  has  been  charged  with 
desertion,  or,  though  not  charged  with  ^desertion,  it  can  l)e  determined  as  an 
administrative  question  that  the  soldier  was  a  deserter  In  fj»ct.  Where  a  sol- 
dier has  not  been  charged  with  desertion  a  person  apprehending  him  as  such,  in 
order  to  claim  the  reward,  must  be  able  to  show  that  he  was  a  deserter  in  fact."^ 

The  only  question  in  this  case  is  whether  the  soldiers  arrested  by  Policeman 
Kennedy  were  deserters ;  or,  in  other  words,  whether  the  evidence  against  them 
is  sufficient  to  warrant  the  conclusion,  irrespective  of  what  may  or  may  not  be 
determined  by  a  court-martial,  that  the  soldiers  were  deserters. 

2.  The  facts  as  they  appear  in  the  papers  are  substantially  as  follows: 

The  two  soldiers  left  Camp  Dix  October  14,  1917,  without  leave  and  returned 
to  their  homes  in  Passaic,  N.  J.  On  October  16,  two  days  after  they  left  camp, 
tlH»y  were  arrested  by  Policeman  Kennedy  as  deserters  and  turned  over  to  the 
military  authorities  at  Governors  Island.  No  reward  has  been  paid  for  the 
reason  that  the  military  authorities  at  Camp  Dix  had  not  reported  the  men  as 
deserters  and  gave  their  status  as  absent  without  leave.  Policeman  Kennedy 
states  that  at  the  time  of  the  arrest  of  these  men  Mikoto  declared : 

"  I  do  not  desire  to  be  in  the  Army  any  longer,  as  I  do  not  get  enough  money 
to  support  my  wife  and  child.  That  is  the  reason  I  left  Camp  Dix  without 
authority." 

He  says  that  Konlkowski  declared: 

**  1  had  no  pass  from  my  cnmp  but  had  nsked  for  one  and  it  was  refused  to 
me.    I  left  without  pass  because  my  wife  was  sick  and  I  wanted  to  be  near  her." 

It  appears  that  when  the  men  were  taken  to  Governors  Island  their  signed 
Ftntements  were  taken  October  16,  1917.  In  his  statement  at  Governors  Island 
Mikoto  said: 

*•  I  left  Camp  Dix  on  October  14  without  leave,  as  my  family  was  badly  in  need 
of  my  support,  and  the  money  made  in  the  Army  was  not  enough  to  keep  my 
wife  and  child  in  proper  condition.  I  went  away  without  leave  after  permission 
was  refused  me  by  my  commanding  officer.  I  Intended  to  return  to  camp  the 
following  day,  but  before  I  had  a  chance  to  do  so  I  was  arrested  by  Officer 
Kennedy.  My  claim  for  exemption  on  account  of  dependent  family  was  not 
allowed  by  my  local  board." 

John  Konikowskl.  in  his  statement  at  Governors  Island,  said: 

••  My  wife  was  sick  and  I  was  anxious  to  see  her.  I  asked  permission  to 
j#>ln  her,  but  the  commanding  officer  refused  to  grant  me  leave.  So  I  left  with- 
out the  necessary  permission.    I  intended  to  return  on  Monday,  October  15, 1917, 

116740*— 19 2 
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but  I  w&B  arrested  by  OiBcer  Kennedy  October  16, 1917.  I  did  not  put  in  a  claim 
tf^  my  k)cal  board  for  exemption  on  account  of  being  a  married  man." 

Further  evidence  was  a  report  of  the  local  board,  Passaic,  N.  J.,  dated  I>eceui- 
ber  27,  1917,  regardiiii?  the  arrest  of  tfyem  men,  us  follows : 

'*  We  have  learned  that  both  of  these  men,  on  reaching  Passaic,  N.  J.,  from 
Camp  Dix;  boasted  of  having  left  camp  without  permission.  They  stated  In  the 
presence  of  Dr.  Van  Schott,  a  member  of  the  board,  that  they  had  no  intention 
of  returning  to  Camp  Dix,  nor  had  they  any  siR*h  intention  when  tliey  left  that 
camp.  Dr.  Van  Schott  and  the  detective  bureau  at  Passaic,  N.  J.,  concluded 
from  these  facts  that  the  men  in  question  were  deserters  and  acted  accordingly 
in  placing  tliem  under  arrest  and  delivering  them  to  the  military  authorities  at 
Governors  Island,  N.  Y.,  on  October  16,  1917." 

3.  There  is  notlilng  in  the  papers  to  Indicate  that  the  two  soldiers  were " 
lirought  to  ti'ial  on  charges  of  desertion.  I  assume  tiiat  tlle^^  were  not,  and  upon 
the  evidenoe  sabmitted  to  tbis  office  it  Is  not  ofipareut  tbat  the  trial  of  the  men 
for  desertion  would  have  been  justified.  If  the  men  had  formed  an  intention  to 
desert.  It  Is  evident  that  they  made  very  little  attempt  to  escape  or  to  con<»eal 
the  fact  that  they  were  absent  from  their  post  without  leave.  The  fact  that 
they  were  found  at  their  home  not  a  great  illstauce  from  their  post,  only  two 
days  :ifter  they  left  the  post,  presumably  In  uniform,  and  the  fact,  apparently, 
that  they  made  no  attempt  to  escape  wben  appi*oacbed  by  the  officer,  indicate 
that  ttiey  had  not  formed  a  definite  intention  to  desert.  Their  o^vn  statements 
are  contradictory  and  are  entitled  to  little  consideration.  The  ofiicer  doubtless 
would  have  been  justified  in  arises! ing  the  men  on  suspicion,  but  In  view  of  the 
fact  that  they  had  only  so  recently  left  their  post  and  were  found  at  their 
homes  under  the  circumstances  ineutione<l,  in  tl»e  absence  of  notic*e  of  any 
charge  of  desertion  against  them,  for  his  own  protection  he  sliould  ha^^  cimi- 
municated  with  the  military  authorities  to  ascertain  whether  the  men  wei^ 
wanted  for  desertion,  or  not.  As  said  by  the  Comptroller  of  tbe  Ti'easury  In 
a  somewhat  similar  case  (6  Comp.  Dec.  743)  : 

"  AVhen  persons  undertake  the  arrest  and  detention  of  others  as  alleged  de- 
serters, thif»y  assume  all  responsibility  for  their  acts,  and  can  not  throw  uiK>n 
the  Government  the  burden  growing  out  of  their  mistakes." 

4.  It  is  the  view  of  this  office  that  the  facts  reported  do  not  warrant  tlie 
depamient  in  making  an  administrative  finding  that  tliese  two  men  were 
deserters,  and  that  therefore  the  reward  is  not  payable. 


OFFI€£:  ttifitisfirtiMHi  between  Coiu«l»sk>]is  in  tlie  Eegalar  Army,  the 
Federalized  National  Oiiar4,  the  National  Army,  a»d  the  Olie«^'  Re- 
»er>e  €oriMs;  Limitatie«8  on  the  Si^t  of  an  iHILcer  to  Resign. 

A  commission  In  the  Regular  Army  Is  a  i)ermanent  one,  carrying  with  it 
the  rights  of  retirement,  and  can  be  terminated  only  in  the  manner  provided 
by  law.  Commissions  in  the  National  Guard,  drafted  Into  the  service  of  the 
United  Statas,  and  the  Natlomil  Army  are  for  the  period  of  the  emergency 
and  can  be  terminated  by  the  President  for  any  cause  which,  in  the  judgment 
of  the  President,  would  promote  the  public  service,  or  upon  the  approved 
finding  of  a  hoard  of  ofllcers  appointed  by  the  general  commanding  a  division 
or  higher  tactical  organization  or  territorial  department.  (Selective  service 
act.  May  18,  1917,  sec.  9,  40  Stat.  76.  82.)  Commissions  in  the  Officers'  Reserve 
Corps  are  for  a  period  of  five  years,  unless  sooner  terminated  in  the  discretion 
of  the  President.  (National  defense  act,  June  3, 1916,  sec.  37,  39  Stat  166,  189.) 
As  to  provisional  appointments  as  second  lieutenants  In  the  Regular  Army,  see 
section  23  of  the  national  defense  act,  supra. 

The  right  of  an  Incumbent  of  a  military  oflice  to  resign  liis  office  at  pleasure 
Is  subject  to  certain  restrictions  growing  out  of  his  military  status.  Thus,  tJie 
resignation  of  an  officer  under  charges  need  not  be  accepted.  Similarly,  the 
resignation  of  an  officer  in  time  of  war  may  properly  be  refused. 

211.22. 

Januaby  10,  1918. 
[Reply  to  letter  of  inquiry.] 

The  Army  of  the  United  States  consists  of  "the  Regular  Army,  the  Volunteer 
Ai-my.  the  Officei-s'  Reserve  Ctn-ps.  •  •  *  The  National  Ouard  while  in  the 
service  of  the  United  States,  and  such  other  land  forces,  National  Army,  as  aro 
novf  or  may  hereafter  be  authorized  by  law." 
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Tho  several  questions  propounded  by  you  will  be  answered  as  they  are 
statefl : 

(1)  \Miiit  is  the  moaning  of  the  wording  "  eommissiloned  provisiouiilly  iii 
the  United  Stat^  Army  ^? 

Answer:  Section  23  of  the  national  defense  act,  approved  June  3,  1916  (30 
Stat.  166,  181),  provides,  inter  alia: 

'•  Hereafter  ail  appointments  of  persons  otlw^r  tlian  graduates  of  tlie  United 
States  Military  Academj*  to  the  grade  of  second  lieutenant  in  the  Uegular 
Army  shall  be  provisional  for  a  period  of  two  years,  at  the  close  of  which 
neriod  sucli  appointments  shall  be  made  permanent  if  the  appointees  sluill 
have  ilenioiist rated  ♦  ♦  ♦  their  suitability  ♦  ♦  *  for  such  permanent 
appointnaent     ♦    ♦    ♦." 

(2)  What  is  the  differeuce,  if  any,  between  commissions  in  the  Regular 
Army,  the  National  Army,  the  National  Gua.rd,  the  Reserve  Officers'  Corps? 

Answer :  A  commission  In  the  Regular  Army  is  a  permanent  one  carrying 
with  it  the  right  to  retirement,  and  can  be  terminated  only  in  the  manner 
provided  by  law. 

Commissions  in  the  Natlomil  Guard,  draftetl  into  the  service  of  the  United 
States,  and  the  National  Army  are  for  the  period  of  the  emergency  and  can 
be  termiantcHl  by  tlw  President  for  any  cause  which,  in  the  Judgment  of  the 
President,  would  promote  the  public  service,  or  upon  the  approved  finding  of 
a  bcuird  of  officers  appoiuted  by  the  genei-al  commanding  a  division  or  iugher 
tactical  orgauizailon  or  territorial  depiiriment.  (See  sec.  9,  selective  service 
act,  appi-oved  May  18,  1917,  40  Stat.  76,  82.) 

Commissions  in  the  Officers'  Reserve  Cor  [is  are  for  a  i>erio<l  of  five  years, 
unless  sooner  teiminated  in  the  discretion  of  the  Presid4'nt.  <  »See  sec.  37  of  the 
national  defiense  act,  sut^ra.) 

(3)  Can  an  officer  in  any  of  these  bi-anches  of  the  present  United  States 
forces  resign  at  any  time? 

Answer :  Tes ;  but  "  the  right  of  an  incuml>ent  of  military  office  to'  resign 
his  office  at  pleasure  is  subject  to  cei'tain  I'estrictions  growing  out  of  Ids 
military  status.  Thus,  tlie  resignation  of  an  officer  under  charges  need  not  be 
accepted.  Similarly,  the  resignation  of  an  officer  in  time  of  war  may  properly 
be  refused,    (^ee  Ops.  J.  A.  G.  May  7,  1904,  C.  IGiaJ.) 

(4)  Is  there  any  form  of  commi»ssion  requiring  an  officer  to  serve  for  a 
certain  iieriod  after  the  war,  either  in  the  Army  or  tlie  Reserve  Corps? 

Answer:  Tlie  answer  to  question  No.  2  furnishes  a  reply  to  this  question. 


PAY  AND  AiiIiOWAN€£8:  C^mpeiisation  «f  Mall  Orderlies  f«r  DellTeHn«r 
SiMM*iAl  Delivery  Letters. 

Kniisteil  men  detailed  as  mail  orderlies  are  relieved  from  their  usual  military 
dnties.  They  shouhl  not,  therefore,  be  permitted  to  accept  from  the  postal 
ai:th<»rities  conuiensation  for  delivering  special  delivery  letters  and  packages  at 
a  camp. 

811.1 : 

AVar  Department.  J.  A.  O.  O.,  January  11,  1018.— To  The  -\djutant  Ceneral. 

I.  The  question  here  presented  is  whether  enlisted  men  detailed  as  mail  order- 
lies should  he  allowed  to  accept  from  the  postal  authorities  compensation  for 
delivering  si)ecial  delivery  letters  and  packages  at  a  camp,  undei*  the"  circum- 
stjinoes  .s-tated  below. 

II.  The  division  commander,  Cnnip  Dir.  X.  J.,  In  his  coiumunication  herewith 
Invites  attention  to  the  fa<t  that  the  postal  authorities  at  tliat  ciuup  are 
making  payments  in  large  amounts  to  various  members  of  that  conmiand, 
pro})eriy  detailed  mail  orderlies,  for  the  delivery  of  special  delivery  letters 
and  pacliages.  He  states  that  *'  during  the  last  mojith  **  8,404  packages  and 
letters  were  so  delivered,  for  which  enlisted  men  were  paid  at  the  rate  of  8 
cents  each,  making  a  total  sum  of  $072.32.  He  further  states  that  the  assist- 
ance given  by  the  camp  quartermaster  to  the  local  postal  autliorities  for 
handling  the  mall  at  that  post  was  authorized  in  a  telegram  from  Tlie  Adjutant 
General  of  the  Array  granting  authority  to  assist  the  post  office  until  such  time 
as  the  postal  authorities  were  able  to  make  other  arrangements,  and  that  under 
this  authority  there  are  at  the  present  time  one  3  t(m  truck  and  one  li  ton 
truck  <*onstantly  employed  in  this  work,  together  with  the  two  drivers  and  six 
other  men  of  the  Quartermaster  Corps.    He  questions  the  propriety  of  uien  in 
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the  military  service  receiving  extra  compensation  for  tills  work,  and  suggests 
the  arrahgement  of  some  method  whereby  this  compensation  should  go  to  the 
Quartermaster  Department,  which  furnishes  the  transportation  facilities.  He 
states  that  pending  a  decision  in  this  matter,  the  postal  authorities  have  been 
directed  to  suspend  payment  to  the  soldiers  of  any  further  sums  for  such 
services. 

3.  It  may  be  proper  for  the  post  oflSce  authorities  to  pay  the  soldiers  for 
their  services  In  delivering  special  delivery  letters  and  pacltages,  provided  this 
department  permits  the  soldiers  to  accept  such  compensation.  In  view  of  the 
fact,  however,  that  while  the  soldiers  are  detailed  on  this  duty  to  assist  the 
iw^stal  authorities  they  are  relieved  from  their  usual  military  duties,  it  is  the 
view  of  this  office  that  they  should  not  be  permitted  to  accept  any  further  pay- 
ments for  this  service.  Nor  do  I  see  any  reason  why  the  money  should  be 
collected  by  the  Quartermaster  Department  for  the  use  of  the  Government  inas- 
much as  it  would  be  necessary  to  deposit  it  in  the  Treasury  as  "  Miscellaneous 
receipts"  under  section  3618,  Revised  Statutes.  The  Post  OflSce  Department 
may  just  as  well  retain  it. 

APPROPRIATIONS:  Travel  Allowances  of  the  Aylation  Section,  Slgrnal 
Corps. 

(1)  Groups  of  enlisted  men  transferred  for  purposes  of  instruction  are  to  be 
regarded  as  not  traveling  with  troops  within  the  meaning  of  section  9  of  the 
act  of  July  24,  1917  (40  Stat.  243,  246),  for  the  temporary  increase  of  the  Sig- 
nal Corps;  accordingly,  the  travel  expenses  in  such  cases  are  payable  from  the 
appropriation  for  the  Aviation  Section  of  the  Signal  Corps. 

(2)  The  travel  expenses  of  graduates  of  ground  schools  transferred  from  an 
aviation  concentration  camp  to  various  flying  schools  for  instruction  in  flying, 
such  persons  being  candidates  for  commission,  are  payable  from  the  appropria- 
tions for  civilian  military  training  provided  for  in  the  Army  appropriation  act 
of  May  12,  1917  (40  Stat  40,  69). 

552. 

War  Department,  J.  A.  G.  O.,  January  11,  1018.— To  the  Acting  Chief  of  Staff. 

1.  The  opinion  of  this  office  is  requested  as  to  what  appropriation  should  be 
charged  with  the  expense  connected  with  travel  orders  of  the  Aviation  Section, 
Signal  Corps,  In  cases  of  the  nature  indicated  in  the  accompanying  papers. 
The  papers  contain  a  memorandum  from  The  Adjutant  General  to  the  Chief  of 
Staff,  dated  April  26,  1917,  stating  that  requests  are  being  received  in  The 
Adjutant  GeneraPs  OflSce  every  few  days  from  the  Chief  Signal  Officer  to  have 
detachments  of  the  Signal  Corps  pertaining  to  the  aviation  section  moved 
from  one  State  to  another,  and  in  which  certain  requests  are  cited  as  examples 
showing  the  movement  of  groups  from  6  to  25  men  from  Camp  Kelly,  Tex., 
to  various  named  industrial  plants  for  courses  of  instruction  of  from  2  to  4 
weeks.  A  subsequent  request,  dated  December  20.  1917,  from  the  office  of  the 
Chief  Signal  Ofl[icer  was  for  the  transferring  of  groups  of  graduates  from  the 
ground  school  at  the  aviation  concentration  camp,  Garden  City,  Long  Island, 
N.  Y.,  to  various  named  flying  schools  for  Instruction  in  flying. 

2.  As  to  the  enlisted  men  referred  to  in  The  Adjutant  General's  memorandum 
of  November  26.  their  movement  appears  to  come  within  the  authorization 
for  traveling  expenses  provided  for  in  section  9  of  the  act  of  July  24,  1917  (40 
Stat.  243,  246),  for  the  temporary  increase  of  the  Signal  Corps,  in  the  paragraph 
for  paying  and  to  otherwise  providing  for  ofl[icers  and  enlisted  men  of  the  avia- 
tion section  of  the  Reserve  Corps  called  Into  active  ser\'ice,  and  for  such 
enlisted  men  as  may  be  enlisted  in  the  aviation  section  of  the  Signal  Corps 
under  the  provisions  of  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76), 
or  any  subsequent  act,  and  which  further  provides — 

"  for  the  payment  of  their  traveling  and  other  necessary  expenses  wlien  not 
traveling  with  troops." 

The  clause  "when  not  traveling  with  troops,"  as  used  in  this  connection  is 
understood  to  mean  when  so  traveling  with  a  regular  military  movement.  I 
am  of  opinion  that  groups  of  enlisted  men  transferred  for  purposes  of  instruc- 
tion are  to  be  regarded  as  not  traveling  with  troops  within  the  meaning  of  this 
statute,  and  that  therefore  the  travel  expenses  in  such  cases  are  payable  from 
the  appropriation  for  the  aviation  section  of  the  Signal  Corps. 

3.  As-  to  the  transfer  of  graduates  from  the  ground  school  at  the  aviation 
concentration  camp,  Garden  City,  Long  Island,  to  various  flying  schools  for 
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Instruction  in  flying,  mentioned  In  the  Cliief  Signal  Offlcer's  comnuini cation 
of  December  20,  It  is  understood  tiiat  these  were  persons  designated  for  train- 
ing as  candidates  for  commissions,  and'  that  when  the  travel  was  performed 
they  had  not  yet  been  commissioned.  If  such  be  the  case,  they  were  still  in 
the  status  of  student  officers  or  persons  designated  for  training  as  oflicers,  and 
the  expenses  of  their  travel  would  be  payable  from  the  appropriation  for 
civilian  military  training  provided  for  in  the  Army  appropriation  act,  approved 
May  12,  1917  (40  Stat.  40,  60).  

SELECTITE  DRAFT  ACT:  Nondeelarant  Allen  Failing  to  Claim  Exemption. 

A  nondeclarant  citizen  of  Austria  registered  under  the  selective  draft  act  (40 
Stat.  76),  stating  upon  his  registration  card  that  he  was  a  citizen  of  Austria.  He 
made  no  claim  for  exemption  and  appeared  for  medical  examination,  but  when 
notified  to  present  himself  for  transportation  to  camp  he  declined  to  do  so  and 
was  arrested  and  brought  to  camp  as  a  deserter.  After  his  arrival  in  camp  he 
was  given  a  further  opportunity  to  file  aflSdavits  in  support  of  his  claim,  but 
failed  to  do  so.  Held,  That  such  man  was  in  the  military  service  of  the  United 
States.  Section  18  of  the  Rules  and  Regulations  Prescribed  by  the  Presi- 
dent, Selective  Service  Regulations,  provides  (1)  that  a  resident  n6n- 
declarant  alien  is  entitled  to  claim  exemption  from  the  draft,  (2)  that 
such  a  claim  must  be  made  by  the  claimant  or  by  soihe  person  In  his  behalf  on 
a  prepared  form  and  filed  with  the  local  board  before  the  se^'enth  day  after  the 
mailing  by  the  local  board  to  him  of  the  notice  of  his  having  been  called  for 
service,  and  (3)  that  the  statement  on  the  registration  card  of  any  such  person 
that  exemption  Is  claliped  shall  not  be  construed  or  considered  as  the  presenta- 
tion of  a  claim  for  exemption.  As  pointed  out  in  United  States  v.  Finley,  245 
Federal  871,  alienage  is  a  privilege  which,  like  all  other  claims  for  exemption, 
must  be  a.<88erted  by  the  person  claiming  It  In  the  manner  prescribed  In  the  regu- 
lations. It  Is  Immaterial  that  subsequent  to  the  happening  of  the  above  recited 
facts  war  has  been  declared  upon  Austria,  since  the  status  of  the  accused  was 
fixed  on  the  date  of  his  induction  into  the  military  service. 

C.  M.  108526. 

War  Department,  J.  A.  G.  O.,  January  11.  1918. 

1.  You  have  referred  to  this  office  the  record  of  trial  above  referred  to  for 
information  upon  the  points  of  law  involved  before  you  act  upon  the  findings  of 
the  court. 

2.  It  appears  from  the  record  in  this  case  that  the  accused  Is  a  nondeclarant 
citizen  of  Austria  and  that  he  was  registered  under  the  selective  draft  law  (40 
Stat.  76),  at  Jollet,  111.  He  stated  upon  his  registration  card  that  he  was  a 
citizen  of  Austria.  He  was  drawn  in  accordance  with  the  provisions  of  the 
draft  and  appeared  for  medical  examination  in  response  to  the  notice  sent  to 
him  by  the  local  board  according  to  the  draft  regulations.  He  made  no  claim 
for  exemption  at  that  time,  and  when  notified  to  present  himself  for  transpor- 
tation to  Camp  Dodge  declined  to  do  so  and  was  arrested.  After  he  arrived  at 
Camp  Dodge,  Col.  Girard  Sturtevant  talked  to  him  and  then  notified  him  that 
he  might  yet  prepare  affidavits  in  supiwrt  of  his  claim  for  exemption,  but  these 
affidavits  were  never  obtained.  He  was  tried  for  desertion  and  for  two  refusals 
to  obey  orders  of  his  superior  officer,  under  the  sixty-fourth  article  of  war.  The 
only  legal  question  Involved  is  the  question  whether  or  not  he  was  in  the  military 
service  of  the  United  States  and  subject  to  a  court-martial. 

3.  The  liability  of  the  accused  to  military  service  must  be  determined  from 
tlie  provisions  of  the  draft  act  itself  and  the  regulations  made  thereunder  by 
authority  of  the  provisions  of  the  a<?t.  Section  2  of  the  draft  act,  supra,  p.  77, 
among  other  provisions  contains  the  following: 

"  Such  draft  as  herein  provided  shall  be  based  upon  liability  to  military  serv- 
ice of  all  male  citizens,  or  male  persons  not  alien  enemies  who  have  declared 
t>.eir  intention  to  become  citizens,  between  the  ages  of  twenty-one  and  thirty 
years,  both  inclusive,    •    ♦    ♦ »» 

Section  5,  p.  80,  contains  the  further  provision : 

"  That  all  male  persons  between  the  ages  of  twenty-one  and  thirty,  both  In- 
clusive, shall  be  subject  to  registration  In  accordance  with  regulations  to  be 
prescribed  by  the  President ;  •  ♦  •  and  all  persons  so  registered  shall  be  and 
remain  subject  to  draft  Into  the  forces  hereby  authorized,  unless  exempted  or 
excused  therefrom  as  in  this  act  provided ;    •    •    ♦." 
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the  military  service  receiving  extra  compensation  for  tills  work,  and  siigpests 
the  arraligement  of  some  method  whereby  this  compensation  should  go  to  the 
Quartermaster  Department,  which  furnishes  the  transportation  facilities.  He 
states  that  pending  a  decision  in  this  matter,  the  postal  authorities  have  been 
directed  to  suspend  payment  to  the  soldiers  of  any  further  sums  for  such 
services. 

3.  It  may  be  proper  for  the  post  oflSce  authorities  to  pay  the  soldiers  for 
their  services  in  delivering  special  delivery  letters  and  packages,  provided  this 
department  permits  the  soldiers  to  accept  such  compensation.  In  view  of  the 
fact,  however,  that  while  the  soldiers  are  detailed  on  this  duty  to  assist  the 
l)ostal  authorities  they  are  relieved  from  their  usual  military  duties,  it  Is  the 
view  of  this  office  that  they  should  not  be  permitted  to  accept  any  further  pay- 
ments for  this  service.  Nor  do  I  see  any  reason  why  the  money  should  be 
collected  by  the  Quartermaster  Department  for  the  use  of  the  Government  Inas- 
much as  it  would  be  necessary  to  deposit  it  in  the  Treasury  as  "  Miscellaneous 
receipts"  under  section  3618,  Revised  Statutes.  The  Post  Office  Department 
may  just  as  well  retain  It. 

APPROPRIATIONS:  Travel  Allowances  of  the  Aviation  Section,  Sigrnal 
Corps. 

(1)  Groups  of  enlisted  men  transferred  for  purposes  of  instruction  are  to  be 
regarded  as  not  traveling  with  troops  within  the  meaning  of  section  9  of  the 
act  of  July  24,  1917  (40  Stat.  243,  246),  for  the  temporary  Increase  of  the  Sig- 
nal Corps;  accordingly,  the  travel  expenses  in  such  cases  are  payable  from  the 
appropriation  for  the  Aviation  Section  of  the  Signal  Corps. 

(2)  The  travel  expenses  of  graduates  of  ground  schools  transferred  from  an 
aviation  concentration  camp  to  various  flying  schools  for  instruction  In  flying, 
such  persons  being  candidates  for  commission,  are  payable  from  the  appropria- 
tions for  civilian  military  training  provided  for  In  the  Army  appropriation  act 
of  May  12,  1917  (40  Stat.  40,  69). 

552. 

War  Department,  J.  A.  G.  O.,  January  11,  1918.— To  the  Acting  Chief  of  Staff. 

1.  The  opinion  of  this  office  is  requested  as  to  what  appropriation  should  be 
charged  with  the  expense  connected  with  travel  orders  of  the  Aviation  Section, 
Signal  Corps,  In  cases  of  the  nature  indicated  in  the  accompanying  papers. 
The  papers  contain  a  memorandum  from  The  Adjutant  General  to  the  Chief  of 
Staff,  dated  April  26,  1917,  stating  that  requests  are  being  received  in  The 
Adjutant  General's  Office  every  few  days  from  the  Chief  Signal  Officer  to  have 
detachments  of  the  Signal  CJorps  pertaining  to  the  aviation  section  moved 
from  one  State  to  another,  and  In  which  certain  requests  are  cited  as  examples 
showing  the  movement  of  groups  from  6  to  25  men  from  Camp  Kelly,  Tex., 
to  various  named  Industrial  plants  for  courses  of  instruction  of  from  2  to  4 
weeks.  A  subsequent  request,  dated  December  20.  1917,  from  the  office  of  the 
Chief  Signal  Officer  was  for  the  transferring  of  groups  of  graduates  from  the 
ground  school  at  the  aviation  concentration  camp.  Garden  Citjs  Long  Island, 
N.  Y.,  to  various  named  flying  schools  for  Instruction  in  flying. 

2.  As  to  the  enlisted  men  referred  to  in  The  Adjutant  (ieneral's  memorandum 
of  November  26,  their  movement  appears  to  come  within  the  authorization 
for  traveling  expenses  provided  for  in  section  9  of  the  act  of  July  24,  1917  (40 
Stat.  243,  246),  for  the  temporary  increase  of  the  Signal  Corps,  In  the  paragraph 
for  paying  and  to  otherwise  providing  for  officers  and  enlisted  men  of  the  avia- 
tion section  of  the  Reserve  Corps  called  into  active  service,  and  for  such 
enlisted  men  as  may  be  enlisted  in  the  aviation  section  of  the  Signal  Corps 
under  the  provisions  of  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76), 
or  any  subsequent  act,  and  which  further  provides — 

"  for  the  payment  of  their  traveling  and  other  necessary  expenses  when  not 
traveling  with  troops." 

The  clause  "when  not  traveling  with  troops,"  as  used  in  this  connection  is 
understood  to  mean  when  so  traveling  with  a  regular  military  movement.  1 
am  of  opinion  that  groups  of  enlisted  men  transferred  for  purposes  of  instruc- 
tion are  to  be  regarded  as  not  traveling  with  troops  within  the  meaning  of  this 
statute,  and  that  therefore  the  travel  expenses  in  such  cases  are  payable  from 
the  appropriation  for  the  aviation  section  of  the  Signal  Corps. 

3.  As-  to  the  transfer  of  graduates  from  the  ground  school  at  the  aviation 
concentration  camp,  Garden  City,  Long  Island,  to  various  flying  schools  for 
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iDStruction  in  flying,  mentioned  In  the  Clilef  Signal  Officer's  communication 
of  December  20,  it  is  understood  that  these  were  persons  designated  for  train- 
ing as  candidates  for  commissions,  and"  that  wljen  the  travel  was  performed 
they  had  not  yet  been  commissioned.  If  such  be  the  case,  they  were  still  in 
the  status  of  student  officers  or  jpersons  designated  for  training  as  officers,  and 
tlie  expenses  of  their  travel  would  be  payable  from  the  appropriation  for 
civilian  military  training  provided  for  in  the  Army  appropriation  act,  approved 
Way  12,  1917  (40  SUt.  40,  09).  

SELECTITE  DRAFT  A€T:  Nondeelarant  Alien  Faillngr  to  Claim  Exemption. 

A  nondeclarant  citizen  of  Austria  registered  under  the  selective  draft  act  (40 
Stat.  76),  stating  upon  his  registration  card  that  he  was  a  citizen  of  Austria.  He 
made  no  claim  for  exemption  and  appeared  for  medical  examination,  but  when 
notified  to  present  himself  for  transportation  to  camp  he  declined  to  do  so  and 
was  arrested  and  brought  to  camp  as  a  deserter.  After  his  arrival  in  camp  he 
was  given  a  further  opportunity  to  file  affidavits  in  support  of  his  claim,  but 
failed  to  do  so.  Hcldy  That  such  man  was  in  the  military  service  of  the  United 
States,  Section  18  of  the  Rules  and  Regulations  Prescribed  by  the  Presi- 
dent, Selective  Service  Regulations,  provides  (1)  that  a  resident  n6n- 
dwlarant  alien  is  entitled  to  claim  exemption  from  the  draft,  (2)  that 
such  a  claim  must  be  made  by  the  claimant  or  by  soihe  i>erson  in  his  behalf  on 
a  prepared  form  and  filed  with  the  local  board  before  the  se%'enth  day  after  the 
mailing  by  the  local  board  to  him  of  the  notice  of  his  having  been  called  for 
Ber\'ice,  and  (3)  that  the  statement  on  the  registration  card  of  any  such  person 
that  exemption  is  claiijied  shall  not  be  construed  or  considered  as  the  presenta- 
tion of  a  claim  for  exemption.  As  pointed  out  in  United  States  v.  Finley,  245 
Federal  8T1,  alienage  is  a  privilege  which,  lllie  all  other  claims  for  exemption, 
must  be  asserted  by  the  person  claiming  it  in  the  manner  prescribed  in  the  regu- 
lations. It  is  Immaterial  that  subsequent  to  the  happening  of  the  above  recited 
facts  war  has  been  declared  upon  Austria,  since  the  status  of  the  accused  was 
fixed  on  the  date  of  his  induction  into  the  military  service. 

C.  M.  108528. 

War  Department  J.  A.  G.  O.,  January  11,  1918. 

1.  You  have  referred  to  this  office  the  record  of  trial  above  referred  to  for 
information  upon  the  points  of  law  involved  before  you  act  upon  the  findings  of 
the  court. 

2.  It  appears  from  the  record  in  this  case  that  the  accused  is  a  nondeclarant 
citizen  of  Austria  and  that  he  was  registered  under  the  selective  draft  law  (40 
Stat.  76),  at  Jollet,  III.  He  stated  upon  his  registration  card  that  he  was  a 
citizen  of  Austria.  He  was  drawn  in  accordance  with  the  provisions  of  the 
draft  and  apiieared  for  medical  examination  in  response  to  the  notice  sent  to 
him  by  the  local  board  according  to  the  draft  regulations.  He  made  no  claim 
for  exem])tion  at  that  time,  and  when  notified  to  present  himself  for  transpor- 
tation to  Camp  Dodge  declined  to  do  so  and  was  arrested.  After  he  arrived  at 
Camp  Dodge,  Col.  Girard  Sturtevant  talked  to  him  and  then  notified  him  that 
be  might  yet  prepare  affidavits  in  support  of  his  claim  for  exemption,  but  these 
affidavits  were  never  obtained.  He  was  tried  for  desertion  and  for  two  refusals 
to  obey  orders  of  his  superior  officer,  under  the  sixty-fourth  article  of  war.  The 
only  legal  question  Involved  is  the  question  whether  or  not  he  was  in  the  military 
service  of  the  United  States  and  subject  to  a  court-martial. 

3.  The  liability  of  the  accused  to  military  service  must  be  determined  from 
the  provisions  of  the  draft  act  itself  and  the  regulations  made  thereunder  by 
authority  of  the  provisions  of  the  act  Section  2  of  the  draft  act,  supra,  p.  77, 
among  other  provisions  contains  the  following: 

"  Such  draft  as  herein  provided  shall  be  based  upon  liability  to  military  serv- 
ice of  all  male  citizens,  or  male  persons  not  alien  enemies  who  have  declared 
t>.eir  intention  to  become  citizens,  between  the  ages  of  twenty-one  and  thirty 
J  ears,  both  inclusive,    ♦    •    •  »♦ 

Section  5,  p.  80,  contains  the  further  provision : 

**  That  all  male  persons  between  the  ages  of  twenty-one  and  thirty,  both  in- 
clusive, shall  be  subject  to  registration  in  accordance  with  regulations  to  be 
prescribed  by  the  President ;  ♦  ♦  •  and  all  persons  so  registered  shall  be  and 
remain  subject  to  draft  into  the  forces  hereby  authorized,  unless  exempted  or 
excused  therefrom  as  in  this  act  provided ;    ♦    •    *.*' 
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Section  4,  p.  78,  provides  tliut  the  President  slmll  make  rules  and  reflations 
no<<^ssary  to  carry  out  the  terms  and  provisions  of  this  section.  The  rules  and 
reirulations  prescrlljed  by  authority  of  section  4  of  the  draft  act  si)ecify  who  may 
i>e  exempt  and  the  manner  of  obtaining  tiie  exemption  privilege.  Section  IS  of 
tlie  Rules  and  Ilegulatious  Prescribed  by  the  President,  Selective  Service  Ref- 
lations, sets  out  the  persons  wh6  are  entitled  to  the  privilege,  so  far  as  material 
to  this  cnse,  in  subdivision  (f),  which  is  as  follows; 

**  Any  iierson  who  is  a  resident  alien ;  that  is,  a  citizen  or  subjet-t  of  any 
foroijrn  state  or  nation  other  than  Germany  who  shall  not  have  declared  liis 
Intention  to  become  a  citizen  of  the  United  States.'* 

Se(*tion  18  of  the  Rules  and  Regulations,  supra,  also  prescribes  the  manner  in 
which  the  claim  shall  be  made  as  follows: 

"The  claim  to  be  exempted  must  be  made  by  such  person,  or  by  some  other 
p<n'.son  in  respect  of  him,  on  a  form  prepared  by  the  provost  marshal  general 
and  furnished  by  the  local  boards  for  that  puriK)se.  Such  claim  must  be  filed 
with  the  local  board  which  notified  such  person  that  he  is  called  for  service  on 
or  before  the  seventh  day  after  the  mailing  by  the  local  board  of  the  notice 
roc|uir(Hl  to  be  given  such  person  of  his  having  been  called  for  herviee." 

Ami  specifically  states  further  that — 

"  The  statement  on  the  registration  card  of  any  such  person  that  exemption 
is  claimed  shall  not  be  com^trued  ol*  considered  as  the  presentation  of  a  claim 
for  exemption." 

The  accu>ed  in  this  case  seems  to  have  relied  upon  the  fact  that  his  regis- 
tration card  stated  that  lie  was  a  citizen  of  Austria  and  put  him  without  the 
provisions  of  the  draft  act  and  that  of  itself  exempted  him  from  liability  for 
draft.  It  is  not  denied  that  all  of  the  formalities  necessary  to  bring  the  accuse<l 
into  the  military  service  of  the  United  States,  had  he  •been  a  citizen  of  the 
United  States,  have  been  observed  in  this  case.  The  question  involved  in  this 
case,  the  liability  of  a  nondeclarant  alien  to  military  service  under  the  draft 
act,  was  presented  and  fully  argued  and  determined  in  the  case  of  tnited 
f^tates  V.  Finlep  from  the  Southern  District  of  New  York,  Noveml^er  3,  1917, 
and  Is  reported  in  volume  245  Federal  Kejwrter  871.  In  that  case  the  petitioner 
was  a  much  more  ignorant  and  poorly  informed  person  than  the  accused  In  this 
case,  and  there  is  much  more  question  of  the  regularity  upon  the  procedure  of 
tlie  district  exempt  ion.  board  than  this  case  presents.  The  court  In  tkat  case 
very  aptly  pointed  out  that  alienage  was  a  privilege  which  might  be  asserted 
by  the  per.son  claiming  It  In  a  manner  prescribed  by  the  regulations  themselves, 
and  that  to  say  that  the  mere  fa"ct  of  alienage  operated  to  excuse  the  i)erson 
from  the  provisions  of  the  draft  would  not  be  workable  at  all,  as  that  would 
place  upon  the  Government  the  necessity  of  making  an  independent  search  in 
every  case  of  the  naturalization  records  of  all  the  State  and  Federal  <'ourts 
in  the  United  States  to  determine  whetlier  or  not  the  person  involved  was 
really  a  nondeclarant  alien.  In  other  words,  it  involved  the  proof  of  a  negative 
by  the  Government.  The  law  governing  the  draft  as  it  applies  to  the  accused 
In  this  case  is  very  aptly  stated  in  the  last  paragraph  of  the  above  cited  case 
in  the  following  language: 

"  Tlio  wliole  plan  of  the  act  is  undoubtedly  to  require  that  those  who  claim 
exemption  shall  affirmatively  present  their  claim  to  the  appropriate  body,  so 
that  that  body  can  determine  as  a  fact  whether  the  person  falls  within  the 
exempted  classes.  When,  therefore,  no  such  claim  is  presented,  and  the  pro- 
c(^edings  of  the  local  and  the  district  boards  are  regular  in  every  respect,  the 
court  can  not  go  outside  of  the  proceedings  of  the  boards  to  determine  inde- 
pendeutly  something  which  the  act  required  should  be  determined  by  tliese 
boards." 

It  therefore  appears  that  the  accused  was  lawfully  Inducted  into  the  military 
service  of  the  United  States  on  September  19,  1917,  and  from  that  date  was, 
and  now  is,  subject  to  military  law  of  the  United  States.  As  pointed  out  in  -the 
above  opinion : 

"  It  is  not  strange  that  some  who  would  have  been  entitled  to  exemption  have 
failed  to  claim  exemption,  but  the  remedy,  if  any.  In  such  case  does  not  lie  with 
the  courts." 

The  fact  that  ^ince  the  trial  in  this  ease  a  state  of  war  has  been  declared  to 
exist  between  tlie  United  Staters  and  Austria  is  immaterial  to  the  inquiry  in  this 
case,  as  the  status  of  the  accused  was  fixed  on  September  19,  1917,  and  his  right 
to  exemption  and  his  liability  to  military  service  are  to  be  determined  as  of  that 
date.  It  must,  therefore," follow  that  the  flndhig  of  tlie  court  in  the  case  of  Pvt 
should  be  approved  by  the  reviewing  authority. 
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ENLISTMENT:  Pay  and  Allowanees;  Fraudulent  Enlistment;  Loss  of  Right 
to  Continaous  Serriee  Pay.  « 

A  solfUer  who  had  been  dishonorably  discharged  by  order  of  a  general  court- 
martial  thereafter  enlisted  in  the  California  National  Guard,  at  the  time  malvijig 
to  the  ollloer  who  enlisted  him  a  truthful  statement  of  his  previous  service.  lie 
continued  in  the  latter  organization  until  August  5,  1917,  on  which  date  he  \\'a.s 
dnifred  a.s  a  member  of  the  California  National  Guard.  Ueld,  That  he  was  not 
guilty  of  fraudulent  enlistment,  since  he  made  no  wilful  misrepresentation  or 
If  uicealment,  and  his  enlistment  was  not  void  but  voidable  at  the  option  of  the 
Government,  Held  furthc7%  That  since  reenlistment  and  continuous  service  pjiy 
are  <'<intiugent  upon  an  honorable  dlscliarge  at  the  termination  of  the  last  enlist- 
ment, and  sin<!e  a  dishonorable  discharge  wiped  out  all  benefits  or  liabilities  coin- 
cident to  previous  military  service,  authority  from  the  Secretary  of  War  to  the 
M)Idier  to  reenlist  would  not  have  tlie  el¥ect  of  restoring  bis  former  status,  but 
would  be  a  matter  of  grace  in  permitting  him  again  to  enter  the  service. 

242.121. 

War  Department,  .T.  A.  G.  O.,  January  12, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  remark  a  letter  from  the  com- 
mandlng  officer  supply  company,  One  hundred  and  fifty-ninth  Infantry,  submit- 
ting the  question:  {a)  Whether  Elijah  R.  Tindle,  Company  I,  One  hundred  and 
fifty-ninth  Infantry,  who  was  on  or  about  August  15, 1915,  discharged  by  order  of 
genenil  court-martial  for  fraudulent  enlistment  and  afterwards  on  or  about  June 
22, 1916.  applied  to  the  commanding  officer  Company  I,  Fifth  California  Infantry, 
for  enlistment  in  that  organization  and  made  to  tlie  officer  a  truthful  statement 
of  Ills  previous  service  and  was  enlisted  In  the  Fifth  California  Infantry  and 
later  drafted  as  a  member  of  that  organization  into  the  service  of  the  United 
States,  is  guilty  of  fraudulent  enlistment;  and  ib)  whether  authority  from  the 
Secretary  of  War  for  this  soldier  to  reenlist  would  clear  his  past  record  and 
entitle  him  to  prior  aervlce  pay  based  on  any  part  of  liis  previous  service. 

2.  Elijah  R.  Tindle,  Company  I,  One  hundred  and  fifty-ninth  Infantry,  en- 
llsteil  in  the  One  hundretl  and  sixty-first  Company,  Coast  Artillery  Corps,  on 
June  11,  1900;  was  discharged  June  10,  1909,  character  "excellent";  re- 
enlisted  in  the  Second  Field  Artillery  June  25,  1909 ;  discharged  June  12,  1912, 
as  corporal,  character  "  very  good " ;  served  in  the  Philippine  Islands  from 
July  2,  1910,  to  May  15,  1912;  reenlisted  in  Marine  Corps  at  San  Francisco  on 
or  about  June  25,  1912 ;  served  eight  months  in  Cuba ;  discharged  April  29, 
1914,  bad  character  discharge;  reenlisted  in  Company  A.  Fifteenth  Infantrj% 
on  or  about  June  15,  1914,  at.  Jefferson  Barracks,  Mo. ;  sent  to  Tientsin,  China ; 
disciiarged  pursuant  to  approved  sentence  by  general  court-martial  on  or  about 
August  15,  1915,  for  fraudulent  enlistment;  sent  to  Disciplinary  Barraclvs, 
Alcatraz  Island;  discharged  on  June  11,  1916;  enliste<l  in  Company  I.  Fifth 
California  Infantry,  June  22,  1916.  for  service  on  tlie  Mexican  border;  mus- 
tered out  of  Federal  service  on  October  7,  1916 ;  reenlisted  in  Supply  Company, 
Fifth  California  Infantry,  National  Guard,  March  26,  1917.  It  is  assumed 
tliat  he  continued  a  member  of  this  organization  until  August  5,  1917,  on  which 
date  he  was  drafted  as  a  member  of  the  National  Guard  of  California  into 
the  si»rvice  of  the  United  States  under  the  President's  proclamation  datetl 
July  3,  1917. 

Tindle's  company  conmiander  now  asks  the  Secretary  of  War  for  permission 
to  reenlist  him  as  requireti  by  paragraph  861,  Army  Regulations. 

3.  The  questions  presented  vriW  be  answered  as  they  are  stated  : 

(a)  Is  Elijah  R.  Tindle,  Comi»any  I,  One  hundred  and  fifty-niuth  Infantry, 
guilty  of  fraudulent  enlistment? 

Section  69,  national  defense  act,  approved  June  3,  1916  (39  Stat.  166.  200), 
Enlistments  in  the  National  Guard,  provides,  inter  alia,  "  and  tlio  qualifications 
for  enllstiuent  shall  l>e  the  same  as  those  prescribeil  for  admission  to  tlie 
Regular  Army." 

In  view  of  this  provision,  the  authority  of  the  Secretary  of  War  should  have 
been  obtained  before  Tindle  was  enllstcKl  in  the  National  Guard  (see  par.  861, 
Army  Regulations),  but  the  duty  to  obtain  this  perhiission  devolved  upon  the 
company  commander  and  not  upon  the  applicant  for  enlistment.  In  the  in- 
stant case  Tindle  made  a  frank  and  truthful  statement  as  to  his  previous 
service,  and  the  commanding  officer  of  Company  I,  Fifth  California  Infantry, 
who  enlisted  hlui,  appears  to  have  had  a  telephone  eonverssition  with  the 
commandant  of  the  disciplinary  barracks  at  Alcatraz  Island  and,  without  other 
autliority,  to  have  enlisted  Tindle  first  on  June  22, 1916,  and  again  on  March  20, 
1917. 
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"  A  fraudulent  euHstiiient  is  an  enlistment  procured  by  means  of  wilful 
misrepresentation  In  regard  to  qualiilcation  or  disqualification  for  enlistment 
or  by  intentional  concealment  of  a  disqualification,  which  misrepresentation  or 
concealment  has  had  the  effect  of  causing  the  enlistment  of  a  man  not  qualified 
to  be  a  soldier  and  who,  but  for  such  false  representation  or  concealment, 
would  have  been  rejected."     (See  Dig.  Ops.  J.  A.  G.  1912,  p.  605.) 

In  my  opinion  Elijah  R.  Tindle  was  not  guilty  of  fraudulent  enlistment,  and 
his  enlistment  In  the  National  Guard  of  California  was  not  void,  but-voidable 
at  the  option  of  the  Government.  Keeulistment,  therefore,  Is  not  necessary 
for  his  continuance  in  the  service. 

4.  (b)  Would  authority  from  the  Secretary  of  War  for  this  §pldier  to  reen- 
list  clear  his  past  records  and  entitle  him  to  prior  service  pay  for  any  period 
of  his  enlistment? 

Reeulistment  and  continuous  service  pay  are  contingent  upon  an  honorable 
discharge  at  the  termination  of  the  last  enlistment.  This  office  in  an  opinion 
dated  November  9,  1907  (C.  22333),  held  that  a  dishonorable  discharge  given 
to  a  soldier  wiped  out  all  benefits  or  liabilities  incident  to  previous  military 
service.  It  must  therefore  follow  that  the  authority  from  the  Secretary  of 
War  for  this  soldier  to  reenlist  would  not  have  the  effect  of  restoring  his 
former  status,  but  would  be  a  matter  of  grace  in  permitting  him  to  again 
enter  the  ser>ice.    Question  {b)  is,  therefore,  answered  in  the  negative. 

Note.  See  modification  of  this  opinion  on  page  203,  infra. 


CLAIMS :  Loss  of  Workmen's  Tools. 

Claims  for  loss  of  tools  of  workmen  which  were  destroyed  by  fire  when  the 
base  hospital  at  Camp  Bowie,  Tex.,  was  burned  are  not  claims  for  damages  to 
or  for  loss  of  private  property  incident  to  the  training,  practice,  or  operation 
of  the  Army  within  the  meaning  of  the  Army  appropriation  act  of  May  12, 
1917  (40  Stat.  40),  or  the  urgent  deficiency  appropriation  act  of  October  6,  1017 
(40  Stat.  345). 

153. 

War  Department,  J.  A.  G.  O.,  January  12, 1918.— I'o  The  Adjutant  General. 

1.  These  papers  show  that  in  a  fire  which  destroyed  the  base  hospital  at 
Camp  Bowie,  Tex.,  on  the  night  of  September  22,  1917,  a  number  of  workmen 
engaged  upon  construction  work  at  that  cantonment  lost  their  tools  which  had 
been  left  in  the  base  hospital  building  with  the  permission  of  the  contractor 
and  the  constructing  quartermaster.  Upon  the  suggestion  of  the  officer  in 
charge  of  cantonment  construction  claims  have  been  submitted  by  the  workmen 
for  these  losses,  and  the  papers  are  before  this  office  for  remark. 

2.  The  appropriation  suggested  by  the  officer  in  charge  of  cantonment  con- 
struction as  possibly  available  for  payment  of  these  claims  is  that  contained 
in  the  Regular  Army  appropriation  act  (40  Stat.  40,  59),  and  also  the  urgent 
deficiency  appropriation  act,  approved  October  6,  1917  (40  Stat.  345,  364,  "  for 
payment  of  claims  of  damages  to  and  loss  of  private  property  Incident  to  the 
training,  practice^  and  operations  of  the  Army,"  which  is  to  be  disbursed  by  the 
Auditor  for  the  War  Department  in  the  settlement  of  claims — 

"  upon  the  approval  and  recommendation  of  the  Secretary  of  AVar,  where  the 
amount  of  damages  has  been  ascertained  by  the  War  Department." 

This  appropriation  obviously  is  not  available  for  the  settlement  of  these 
claims,  as  they  do  not  pertain  to  the  loss  of  property  "  incident  to  the  training, 
practice,  and  operations  of  the  Army."  It  is  understood  that  the  workmen  who 
lost  their  tools  were  employees  of  the  contractor,  and  there  is  nothing  in  the 
accompanying  papers  to  Indicate  that  the  United  States  became  responsible 
for  the  safety  of  the  private  property  of  the  workmen  engaged  uix)n  the 
cantonment  construction  work. 

3.  In  the  opinion  of  this  office  these  are  not  proper  claims  agaiast  the  United 
States,  and  no  appropriation  under  the  War  Department  is  available  for  their 


PAY  AND  ALLOWANCES:  Loss  of  Right  to  Expert  Rifleman's  Pay. 

An  expert  rifleman  transferred  for  tlie  convenience  of  the  Government  to 
the  Uiiiteil  States  war  prison  barracks.  Fort  Oglethorpe,  Ga.,  as  prison  guard, 
loses  his  right  to  receive  the  extra  pay  of  an  exi^ert  rifleman.  Paragraph  1345 
of  the  Army  Regulations,  allowing  extra  pay  for  one  year  from  the  date  of 
qualification  as  expert  rifleman,  sharpshooter,  or  marksman,  is  subject  to  the 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  25 

proviso  that  the  soldier  so  qualified  must  continue  to  be  a  member  of  an  orgnni- 
zatlcn  armed  with  a  rifle. 

242,142, 

War  Department,  J.  A.  G.  O.,  January  12,  1918. — To  The  Adjutant  General. 

1.  Sergt  Charles  Hughes,  Second  Company,  United  States  war  prison  bar- 
racks, Fort  Oglethorpe,  Ga.,  states  certain  facts  with  reference  to  the  discon- 
tinuance of  the  payment  of  extra  pay  to  him  for  qualification  as  expert  rifle- 
man, by  order  of  The  Adjutant  General,  because  of  his  being  transferred  to  his 
present  assignment  as  prison  guard,  and  inquires  whether  in  view  of  his  having 
been  '*  transferred  for  the  convenience  of  the  Government "  he  loses  his  qualifi- 
cation pay. 

2.  The  statute  (act  of  May  12,1917,40  Stat.  40,45)  provides  for  the  allowance 
of  extra  pay  to  enliste<l  men  for  qualification  as  expert  riflemen  "  under  such 
regulations  as  the  Secretary  of  War  may  prescribe."  Accordingly,  paragraph 
1345,  Army  Regulations,  auth<»rizes  such  pay  under  the  conditions  therein  pre- 
scribed, including  the  condition — 

*•  that  he  continues  to  be  a  member  of  an  organization  armed  with  a  rifle,  In 
which  qualification  Is  authorized,  or  reenlists  in  such  organizations  within  three 
ii^onths  from  date  of  discharge  therefrom." 

Nothing  is  said  in  this  regulation  with  reference  to  the  transfer  of  an  enlisted 
man,  qualified  as  marksman,  for  the  convenience  of  the  Government,  but  la 
the  original  publication  of  the  regulations  of  1913,  provision  was  expressly  made 
for  the  continuation  of  such  qualification  pay,  provided  "they  continue  to  be 
members  of  an  organization  armed  with  a  rifle  or  are  transferred  for  the  con- 
i?enienc€  of  the  Oorernment  to  some  organization  not  so  armed.** 

The  amendment  of  the  regulation  so  as  to  eliminate  the  italicized  clause 
oi^erated  to  discontinue  the  authority  for  the  payment  of  extra  pay  for  qualifica- 
tion as  marksman,  etc.,  to  a  soldier  so  qualified  upon  his  transfer,  far  the  cofir 
rmienec  of  the  Ooi-emment,  to  an  organization  not  armed  with  a  rifle  or  in 
which  qualification  is  not  authorized. 

3.  Assuming  that  Sergt.  Hughes  was  duly  qualified  as  an  expert  rifleman  at 
the  time  of  his  transfer  to  the  prison  guard  and  that  the  prison  guard  is  not  an 
organization  In  which  qualification  as  an  expert  rifleman  Is  authorized,  It  is  the 
view  of  this  oflSce  that  the  soldier  lost  his  right  under  the  regulation  to  receive 
such  extra  jiay  upon  being  so  transferred,  even  though  the  transfer  was  for  the 


xtrft  jiay 
lience  of 


convenience  of  the  Government. 


OFFICE:  DISCHARGE:  Procedare  of  Boards  for  Discharge  of  Officers 
ander  Section  9  of  the  Act  of  May  18,  1917. 

Under  section  9  of  the  act  of  May  18,  1917  (40  Stat.  76,  82),  boards  apiwlnted 
to  examine  into  and  report  upon  the  capacity,  quallflcation,  conduct,  and  effi- 
ciency of  any  commissioned  oflftcers  other  than  officers  of  the  Regular  Army  may 
be  appointed  by  the  general  commanding  any  division  or  higher  tactical  organi- 
zation or  territorial  department.  If  such  a  board  finds  adversely  to  the  contin- 
uance in  the  service  of  any  such  officer,  its  finding  must  be  transmitted  to  the 
Fre.sldent  for  his  approval.  To  enable  the  President  to  perform  Intelligently 
his  function  in  connection  with  such  finding,  the  same  should  be  accompanied 
hy  a  stenographic  report  of  the  whole  proceedings,  or,  If  that  be  Impracticable, 
by  a  r^um^  of  the  evidence  submitted  to  the  board  sufficiently  full  to  show  the 
character  of  the  testimony  on  which  such  finding  Is  based. 

210.81. 

January  14,  1918. 
[Memorandum  for  Secretary  Baker.] 

Subject :  Procedure  of  boards  for  discharge  of  officers  under  section  9  of  the 
act  of  May  18,  1917. 

1.  This  has  reference  to  your  letter  of  the  eleventh  Instant,  Inclosing  a  letter 
from  Col.  Charles  E.  Morrison,  One  hundred  amd  fiftieth  Infantry,  Camp  Shelby, 
Miss.,  complaining  of  the  method  of  procedure  of  boards  convened  under  section 
9  of  the  act  of  May  18,  1917  (40  Stat.  76,  82),  with  your  suggestion  that  I  take 
up  the  situation  with  the  War  Council  and  make  some  recommendation  which 
will  lead  to  the  Issuance  of  an  order  which  will  place  these  boards  above  sus- 
picion and  their  findings  above  doubt. 

2.  Section  9,  act  of  May  18,  1917  (40  Stat.  76,  82),  provides,  inter  alia: 

"  *  ♦  ♦  the  general  commanding  any  division  and  higher  tactical  organiza- 
tion or  territorial  department  is  authorized  to  appoint  from  time  to  time  mill- 
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tairy  boards  of  not  less  than  three  nor  more  tlian  five  officers  of  the  forces 
herein  provided  for  to  examine  Into  and  report  upon  the  capacity,  qualification, 
contlurt.  and  efticiency  of  any  commissione<l  officer  within  his  command  other 
than  officers  of  the  Regular  Army  holding  i)ermanent  or  provisional  commis- 
sions therein.  Each  member  of  such  board  shall  be  superior  iu  rank  to  tlie 
officer  whose  qualifications  are  to  be  inquired  into,  and  if  the  reixtrt  of  sitcii 
l»oard  he  adverse  to  tiic  continuance  of  any  such  officer  and  be  approved  by 
the  President,  such  officer  shall  be  discharged  from  the  ser^'ice    ♦    •    •.'* 

fol.  MoiTison  in  his  letter  of  January  7  states  that  there  lias  been  a  recent 
ruling  by  the  War  Department  to  the  effect  that  the  procedure  of  these  boarcbs 
shall  follow  the  procedure  of  special  courts-martial ;  that  is  to  say — 

"  *  ♦  *  omit  all  evidence,  except  names  of  witnesses,  record  no  motions, 
no  statement  of  accused  or  Judicial  decisions,  but  conclude  briefly  with  a  state- 
ment of  tlie  thidiugs  of  the  board.  Thus  when  the  record  reaches  the  Presi- 
dent, it  contains  the  bare  fact  that  the  offic*er  has  been  tried,  the  names  of  the 
witnesses  and  findings  of  the  board  witli  notliing  else  upon  w^hich  the  Pix^sident 
can  base  a  decision." 

I  called  upon  The  Adjutant  General  and  the  Militia  Bureau  to  ascertain 
whether  or  not  tliere  had  been  any  orders  published  relating  to  the  procedure 
before  boards  under  this  section,  and  found  that  the  statement  of  Col.  Morrison 
is  in  error ;  tliat  the  only  order  in  effect  published  by  the  War  Department  relat- 
ing to  the  section  nuder  consideration  is  Section  VII,  General  Orders,  No.  TO. 
War  Deptirtment,  1917,  which  sets  it  out,  but  does  not  make  any  provision  at) 
to  the  procedure.  Under  date  of  January  5,  1918,  a  general  letter  was  written 
by  The  Adjutant  General  to  the  commanding  generals  of  the  several  divi£(ious 
upon  this  subject,  a  copy  of  which  letter  is  attached  hereto.  The  Militia 
Bureau  states  tliat  the  practice  under  the  provisions  of  section  9,  supra,  in  the 
several  cant<»uments  in  the  United  States  has  ccHisistently  followed  one  of  two 
methods : 

First,  the  division  commander  convening  the  board  authorizes  the  employment 
of  a  stenographer,  and  the  whole  proceedings.  Including  the  testimony  of  wit- 
nesses, are  written  up  and  forwarded  with  the  report  of  the  board  for  the 
approval  of  the  President.  This  practice  pertains  in  perhaps  two-thirds  of  the 
caiUonmen):s  and  was  follow^ed  in  tlie  case  of  Ool.  Morrison. 

S<vond,  the  division  commander  convening  the  board  does  not  autliorize  tlie 
enipioyment  of  a  stenographer.  The  board  make.s  a  record  of  its  proceedings 
stiowing:  (a)  the  convening  of  tlie  board;  (6)  that  the  officer  had%n  oppor- 
tunity TO  object  to  the  personnel  of -the  board  or  any  member  thereof;  (c)  the 
iutro4luetioii  of  the  witnesses,  naming  them;  {d)  a  r^sum^  of  all  the  testimony  ^ 
(e)  findings  of  the  board. 

:>.  Tlie  language  of  section  9  of  the  act  of  May  18,  1917,  clearly  Indicates  a 
pur]x>se  to  furnish  an  exi)editious,  and  at  the  same  time  a  just,  means  of  ridding 
tlie  service  of  officers  who,  from  any  cause,  are  unlit.  Boards  of  oflicers  pur- 
suant to  its  provisions  are  charged  with  the  duty  of  hearing  and  detenuinlng; 
and  their  determination  in  the  form  of  a  rQ>ort,  approved  by  the  President,  is 
a  literal  compliance  with  the  act  Notliing  in  the  law  requires  that  the  evi- 
dence on  which  the  board  bases  its  conclusion  be  recorded  or  transmitted  with 
the  roi)ort.  It  may  be  fairly  said,  however,  that  the  President  can  not  Intelli- 
gently function  upon  the  report  of  a  board  unless  he  has  something  before  hijn 
to  show  on  what  the  boaixl  based  its  action.  Keason  requires,  and  the  practice 
now  is,  that  at  least  a  r€«um4  of  tlie  evidence  on  which  the  report  is  based,  suffi- 
ciently full  to  show  the  character  of  tlie  testimony,  accompany  tlie  finding. 
This  having  been  done,  the  act  will  have  been  complied  with  in  letter  and  spirit. 
I  furtiier  believe  that  this  requirement,  under  any  field  conditions,  will  not  be 
burdensome  In  the  execution  of  the  act,  and  will  certainly  promote  justice.  In 
the  several  cantonments,  at  a  time  when  expedition  is  not  necessary,  I  believe 
thsU  a  stenographer  sliould  be  authorized  for  each  board,  and  a  record  made 
of  the  proceedings  to  accompany  the  report  of  the  board  Bled  for  the  President's 
approval. 

SIGNAL  CORPS:  Bating  bs  Juntor  Military  Ariaton 

An  officer  of  the  Regular  Army,  rated  as  a  Junior  military  aviator,  resigncxl 
from  the  Army  and  was  thereafter  comniissione<l  temix)rary  captain  in  the  Avia- 
tion Section  of  the  Signal  Corps.  Held,  that  his  rating  before  his  resignation 
<an  not  be  continued,  his  appointment  as  temiiorary  captain  being  from  civil  life, 
lie  njiist  qualify  as  a  junior  military  aviator  under  section  6  of  the  act  of  July 
24,  1917  (40  Stat.  243,  244). 
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24L1. 

AVar  Department,  J.  A.  G.  O.,  January  14,  1918~To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  oflfice  a  letter  from  the  Chief  Signal 
Oflicer,  dated  January  7,  1918,  submitting  the  question : 

An  offlcei'  rated  as  a  junior  military  aviator  resigns  from  the  Regular  Army 
ami  is  afterwards  commissioned  tempoi-ary  captain  in  the  Aviation  Section  of 
the  Signal  Corps.  Can  his  rating  as  a  junior  military  aviator  of  a  dnte  prior  to 
his  resignation  from  the  Regular  Army  be  continued  upon  his  reapiK)intment? 

Mr.  Harry  Cantz,  formerly  second  lieutenant  of  the  Twenty-third  Infantry, 
and  who  at  one  time  was  det^iiled  member  of  the  Aviation  Section  of  the  Signal 
Coi-ps.  WHS  rated  junior  military  aviator  with  the  rank  of  first  lieutenant  on 
July  !.■>,  1915.  On  August  17,  1910,  he  tendered  his  resignation  from  the  Army 
to  take  effect  Immediately.  He  was  commissioned  temix)rary  captain  in  the 
Aviation  Section  of  the  Signal  Corps  on  November  30,  1917,  and  accepted  his 
commission  on  December  19,  1917. 

2.  The  act,  approved  July  24,  1917  (40  Stat.  243),  authorized  the  President 
for  and  during  the  existing  emergency  to  increase  the  present  authorized  com- 
nii-ssioned  ami  enlisted  strength  of  the  Signal  Corps  of  the  Army,  including  the 
Aviation  Section  thereof.  Section  2  of  this  act,  to  provide  additional  commis- 
sioned personnel,  authorized  the  President — 

"  To  promote,  appoint,  detail,  or  attaclx  as  temporary  officers  in  the  Signal 
Corps,  including  the  Aviation  Section  thereof,  officers  of  the  Regular  Army, 
•    ♦    ♦    or  persona  from  civil  life." 

Section  6  provides  for  the  qualification,  I'ating  and  methods  of  appointment 
of  officers  as  junior  military  aviators  and  military  aviators. 

When  Mr.  Cantz  resigned  Ids  commission  in  the  Regular  Army,  he  then  and 
there  separated  himself  from  the  Army  and  upon  his  being  recommissioned  as  a 
ti»niporary  captain  in  the  Aviation  Section  he  brought  with  him  none  of  the 
rights  or  privileges  of  his  former  status  as  an  officer  in  the  Regular  Establish- 
ment. His  appointment  was  made  from  civil  life  and  to  entitle  him  to  be  rated 
as  a  junior  military  aviator  it  would  be  necessary  for  him  to  qualify  under  s<h*- 
rion  6  of  the  act  of  Congress,  supra.  The  opinion  of  this  office  of  November  19, 
1917  (Ops.  J.  A,  O.  241.1),  dealt  with  the  case  of  an  officer  of  the  Regular  Estab- 
lishment and  who  continned  therein.  ' 

3.  I  am  of  the  opinion  tliat  Capt.  Cantz  is  not  entitled  to  continue  his  rating 
as  a  janlor  military  aviator  as  of  July  15,  1915,  at  which  time  he  was  an 
officer  in  the  Regular  Army^,  but  must  qualify  as  a  junior  military  aviator  un- 
der section  6  of  the  act  of  Congress,  approved  July  24,  1917. 


ARMY  FIELD  CLERKS:  Reqaired  to  Make  Compulsory  AUotments. 

Army  field  clerks  are  classifled  as  enlisted  men  in  the  war  risk  insurance  net 
of  October  6, 1917  (40  Stat.  398),  and  are  therefore  required  to  make  compulsory 
allotments. 

243. 

January  14,  191S. 
From :  Office  of  the  Judge  Advocate  General. 
To:  The  depot  quartermaster,  Washington,  D.  C. 
Subject:  Allotments  of  Army  field  clerks  under  the  act  of  October  6,  1917  (40 

Stat.  398,  402). 

1.  The  depot  quartermaster  requests  decision  as  to  whether  or  not  Army 
fiehl  clerks  are  required  to  make  compulsory  allotments  under  the  act  of 
October  6,  1917.     (40  Stat.  398.) 

2.  The  question  presented  resolves  itself  into  the  issue  whether  Army  field 
clerks  are  enlisted  men  or  are  commissioned  officers  within  the  definitions  of 
sectiim  22  of  the  act.  The  dtxiision  of  tlie  Director  of  the  Bureau  of  War  Risk 
Insurance  (T.  D.  7  W.  R.)  holds  that  they  are  within  the  terms  of  the  act  as 
enlisted  men.  This  decision  is  in  accord  with  the  opinion  of  November  1, 
1917.  of  the  Judge  Advocate  General.  (Ops.  J.  A.  G.  243.)  The  drafters  of  the 
act  i)roposeil  to  classify  Army  field  clerks  as  commlsioned  officers,  and  drew 
their  definition  of  commissioned  officers  so  as  to  include  them.  Congress,  how- 
ever, refused  to  accept  this  recommendation,  and  struck  out  that  portion  of  tlie 
detiuition  which  made  field  clerks  commissioned  officers  for  the  purposes  of 
tlie  act.  Consequently,  the  only  provision  of  the  act  under  which  they  can  be 
incIiKled  is  tlwit  which  extends  the  protection  of  the  act  to  men  enlisted,  drafted, 
or  enroIUnl  in  the  military  force  of  the  United  States.    However  desirable  it 
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might  be  to  exchule  U\em  from  compulsory  allotments  on  account  of  their  com- 
parative rank  and  comparatively  high  salaries,  it  is  impossible  to  do  so  under 
the  terms  of  the  act  as  drawn. 

STATE  POLICE  REGULATIONS:  Not  Applicable  to  Federal  Agreney  if  an 
Undue  Interference  Tlierewitli. 

While  a  State  law  regulating  the  use  and  storage  of  explosives  is  a  legitimate 
exercise  by  the  State  of  its  police  ixjwer,  so  far  as  the  provisions  thereof  do  not 
aflfect  the  agencies  of  the  Federal  Government,  or  impair  their  efficiency  in 
performing  the  functions  which  they  are  designed  to  perform,  yet  no  police 
regulation  of  a  State  can  be  permitted  to  interfere  with  the  instrumentalities 
of  the  Federal  Government.  (25  Ops.  Atty.  Gen.  234.)  Accordingly  a  company 
under  contract  to  erect  and  operate  a  shell  loading  plant  for  the  United  States 
need  not  conform  to  the  provisions  of  such  a  State  statute  if  compliance  there- 
with, would  seriously  interfere  with  and  impair  the  performance  of  such  con- 
tract. It  is  of  course  to  be  presume<l  that  the  Government  will  provide  that  the 
contractor  shall  exercise  that  degree  of  care  and  prudence  in  the  premises  nec- 
essary to  protect  the  lives  and  property  of  its  citizens. 

010.11. 

January  14,  1918. 

Sir  :  This  office  Is  in  receij)t  of  your  letter  of  the  9th  Instant  relative  to  the 
purchase  and  storage  of  ammonium  nitrate  at  South  Amboy,  N.  J.  You  state 
that  the  T.  A.  Gillespie  Ck).,  as  agent  of  the  United  States  Government,  is  under 
contract  to  construct  and  operate  .a  shell  loading  plant  for  the  United  States; 
and  that  in  the  operation  of  the  plant  it  wiil  become  necessary  to  use  and  store 
ammonium  nitrate. 

It  further  appears  that  under  the  New  Jersey  statute,  chapter  243,  Laws  of 
1917,  ammonium  nitrate  is  classed  as  an  explosive  and  that  its  use  and  storage 
is  subjected  to  certain  rules  and  regulations  relating  to  quantity,  location,  and 
distance.  It  further  ap^iears  that  the  ammonium  nitrate  which  the  T.  A.  Gil- 
lespie Co.  will  store  and  use  will  necessarily  be  kept  in  a  wet  and  moist  condi- 
tion. You  also  state  that  ammonium  nitrate  is  not  considered  in  commercial 
chemistry  as  an  explosive  and  that  the  railroads  of  the  United  States  treat  it  as 
an  "inflammable"  as  contradistinguished  from  an  "explosive"  and  as  such 
receive  and  transport  it  in  interstate  commerce.  Y'ou  further  state  there  will 
be  a  large  loss  in  the  construction  and  operation  by  the  Gillespie  Co.,  as  agent  of 
the  United  States,  of  the  plant  in  question  if  ammonium  nitrate  must  be  con- 
sidered nn  explosive  as  defined  by  the  laws  of  New  Jersey. 

In  view  of  the  foregoing  you  submit  the  question  whether  the  T.  A.  Gil- 
lespie Co.,  as  said  agent  of  the  United  States,  shall  be  advised  to  treat  ammo- 
nium nitrate  as  an  explosive,  under  the  laws  of  New  Jersey,  or  w^hether  it  can 
disregard  such  laws,  and,  in  the  operation  of  its  plant,  use  and  store  ammonium 
nitrate  in  such  manner  as  will  best  suit  the  convenience  and  location  of  the 
plant  now  in  the  course  of  construction.  The  mere  fact  that  ammonium  nitrate 
has  been  legislatively  defined  as  an  explosive  would  not,  in  the  absence  of 
chemical  ingredients,  justifying  such  a  claT>sification,  make  it  an  explosive,  but 
any  such  question  would  of  necessity  be  a  matter  of  defense  to  the  person  or 
l)ersons  cliarged  with  violating  this  law. 

The  question  you  present  necessarily  turns  upon  whether  or  not  the  laws  of 
New  Jersey  have  any  application  to  the  (Jovernment  of  the  United  States,  and 
this  would  involve  not  only  a  consideration  of  the  language  of  the  statute,  but 
legitimately  and  essentially  the  further  question  whether,  if  the  Government 
of  the  United  States  is  included  in  the  language  of  this  act,  the  act  itself  would 
be  constitutional.  Broadly  speaking,  the  authorities  of  the  several  States  have 
no  control  over  the  use  and  storage  of  ammonium  nitrate  by  the  Federal  Gov- 
ernment. This  statement  is  perhaps  subject  to  the  qualification  that  the  legisla- 
tion of  the  State  law  be  observed  by  the  Federal  Government  in  so  far  as  the 
restrictions  do  not  interfere  with  the  exercise  of  its  proper  functions.  This 
view  was  recently  recognized  in  an  opinion  by  this  office  under  date  of  February 
15,  1917  (Ops.  J.  A.  G.  94-005),  where  it  was  said: 

"I  adhere  to  the  view  expressed  *  *  *  that  the  Government  should, 
equally  with  Individuals,  observe  laws  and  regulations  designed  to  promote  the 
safety  of  the  public,  though  some  inconvenience  and  extra  expense  are  involved,- 
when  the  exercise  of  governmental  functions  is  not  embarrassed.  Should  the 
United  States  engage  in  war,  conditions  might  l)e  so  changed  as  to  make  it  ad- 
visable for  the  Government  to  assert  its  sovereign  rights," 
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But  this  question  constitutionally  considered  has  been  determined  by  the 
Department  of  Justice  in  a  well  considered  opinion  by  the  Attorney  General  in 
which  a  Virginia  statute  relating  to  the  storage  and  shipment  of  powder  was 
held  to  have  no  application  to  the  Federal  Government.  (25  Ops.  Atty.  Genr 
234.)    In  the  course  of  that  opinion  it  was  said: 

"  It  is  not  open  to  question  that  such  a  law  is  the  legitimate  exercise  by  the 
State  of  its  police  power,  so  far  as  the  provisions  do  not  affect  the  agencies  of 
the  Federal  Government,  or  impair  their  efficiency  in  performing  the  functions 
which  they  are  deigned  to  perform.  No  police  regulation  of  a  State,  however, 
can  be  permitted  to  interfere  with  the  instrumentalities  of  the  Federal  Gov- 
ernment. .♦  ♦  ♦  These  agencies  are  exempt  from  State  control  by  police 
regulation,  ♦  ♦  *  so  far  only  as  that  legislation  may  interfere  with  or  im- 
palr  their  efficiency  in  performing  the  functions  by  which  they  are  designed  to 
serve  the  Government.  *  ♦  ♦  If  such  a  ix)lice  regulation  Is  applicable  to  a 
Federal  agency,  then  what  is  to  prevent  the  States  from  inspecting  and  fumi- 
gating the  mails  for  the  purpose  of  preventing  contagion?  Can  it  be  success- 
fully maintained  that  this  could  be  done?  To  state  the  proposition  is  to  an- 
swer it. 

"  If  the  State  may  control  the  transfer  of  powder  belonging  to  the  Govern- 
ment, It  may  inspect  a  regiment  of  cavalry  under  a  ix)llce  regulation  providing 
for  the  inspection  of  all  horses  coming  within  its  borders;  If  one  State  may  in- 
spect a  regiment  of  cavalry  and  impose  a  charge  therefor  it  follows  that  every 
other  State  may  do  the  same.  If  a  regiment  of  cavalry  may  be  inspected  and 
turned  back,  for  of  course  the  i)ower  to  lnsi)ect  includes  the  power  to  stop,  an 
army  of  cavalry  and  artillery  may  be  inspected  and  stopped  at  the  borders  of  a 
State.  ♦  ♦  ♦  As  Chief  Justice  Marshall  said,  *  This  is  a  Government  of  all 
and  for  all,'  and  it  is  therefore  to  be  presumed  that  the  Government,  in  the 
preparation  for  and  shipment  of  explosives,  will  exercise  that  degree  of  care 
and  prudence  necessary  for  the  protection  of  the  lives  and  property  of  its  citi- 
zens wMthin  the  States  through  which  such  explosives  are  sent. 

*'  If  the  State  of  Virginia  has  authority  to  control  the  shipment  through  the 
State  of  powder  belonging  to  the  Government  and  lmix)se  a  charge  therefor,  it 
may  stop  such  ix)wder  at  its  borders,  on  the  ground  that  it  is  improperly  boxed, 
or  that  it  is  not  boxed  in  accordance  with  the  regulations  of  the  State.  It  is 
obvious  that  such  a  proceeding  would  seriously  interfere  with  and  imi>ede  an 
agency  of  the  Government.  If  Virginia  may  make  and  enforce  such  a  police 
regulation,  it  follows  that  every  other  State  may  do  the  same." 

I  am  of  the  opinion,  in  view  of  the  facts  here  submitted  that  the  agreements 
and  undertakings  of  the  T.  A.  Gillespie  Co.  are  such  as  to  make  its  functions  in 
the  premi.ses  those  of  the  United  States  Government. 

I  therefore  advise  you  that  in  my  opinion  the  act  of  New  Jersey  relating  to 
the  use  and  storage  of  explosives,  supra,  does  not  apply  to  the  Federal  Govern- 
ment ;  that  its  application  as  a  police  regulation  would  interfere  with  the  in- 
stninicntalities  of  the  United  States  to  such  an  extent  as  to  interfere  with 
and  impair  their  efficiency  and  deny  to  the  Government  the  exercise  of  its  func- 
tions which  it  is  its  duty  in  time  of  war  as  a  sovereign  State  to  i)erform  for  all 
in  providing  for  the  common  defense. 


UNIFORM:  Rlgrht  of  Reserre  Officer  to  near.  • 

An  officer  of  the  Reserve  Corps  who  is  honorably  discharged  from  the  service 
of  the  Unlteil  States  t)efore  having  reached  the  age  limit  for  appointment  or 
reappointment  in  the  corps  In  which  he  is  commissioned,  or  if  in  a  corps 
having  no  age  limit,  before  the  completion  of  five  years  of  service  therein,  is 
not  entitled  to  wear  the  uniform  of  the  highest  grade  he  shall  have  held  in  the 
Officers*  Reserve  Corps  on  occasions  of  ceremony  or  when  visiting  an  Army 
I>06t  or  cantonment  or  at  any  other  time,  nor  has  he  the  right  to  wear  any 
part  of  the  uniform.  (National  defense  act  of  June  3,  1916,  sec.  125,  39  Stat. 
166,  216.) 

421. 

War  Department.  J.  A.  G.  C,  January  15,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  remark  a  letter  from  Frank 
K.  Webb,  dated  January  7,  1918,  submitting  the  questions:  (a)  What  Is  the 
status  of  an  officer  of  the  Reserve  Corps,  who  Is  honorably  discharged?  (6) 
Has  he  the  right  to  wear  the  uniform  of  the  past  rank  he  has  had,  at  func- 
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tions?  (c)  Wben  yiaiting  at  an  Army  post,  or  a  cantonnietit,  has  he  the  right 
to  vveiir  the  unifonu  of  bis  highef!;t  riiiik;  and,  if  £»,  what  desigiiatioii  BbOHld  he 
i^euiove  from  his  collar?  id)  Has  he  the  right  to  we&r  any  part  of  tlie  UQiform 
either  foi*  horseback  rklhag,  or  «otht?r  pun^oses? 

TJie  writer*  states  that  he  was  carried  in  general  orders  as  lieuteaajit 
coloiiei  aiid  was  oa  Janaary  9,  ldl7,  comuiissioued  as  major  in  the  Qaarter- 
B^aster  Genera  Fs  Otfice,  Reserve  Oorpe,  and  on  September  t>,  was  h(HK»rably  dis- 
charged therefi'om. 

2.  The  questions  propomided  will  he  answered  as  they  axe  stated:  <a)  What 
is  the  .status  of  an  ofiicer  of  the  Rescrie  Corps,  who  is  honorably  discharged? 

Answer:  Section  37  of  the  natioual  defeitt^  act  approved  June  3,  IS^lii  <39 
Stat  lt56, 190i,  provides  inter  cUa:  '*  When  an  officer  in  the  Reserve  Corjis  sljall 
rectch  Ike  uyc  limit  for  {ippointmcnt  or  rcappoiiitm^nt  in  the  corp9  in  ichick  eoni- 
iJii4isioiiedt  be  shall  be  hoiMnably  discliarged  from  the  Berviee  of  the  Utiit«<.l 
States  and  be  entitled  to  retain  his  ollici^il  title  ami,  on  t>oeajsious  of  core&^ouy, 
to  wear  the  uniform  of  tlie  higltest  grade  he  shall  liave  hteld  in  the  Officers' 
Resei-ve  Corps.  "  This  is  the  only  provision  dealing  with  the  right  of  a  fonner 
officer  in  the  Reserve  Corps  to  wear  a  uniform. 

A  strict  coiistruction  of  this  provision  only  permits  an  officer  who  contlmios 
In  the  Reserve  Corps  until  he  i^eaches  the  age  iimit  fixed  for  apiiointmeut  and 
is  no  longer  eligible  for  reappointment,  and  is  honorably  dischnrged,  to  wear  his 
uniform  on  ooca^dons  of  cei'efnoi^'  after  he  iias  been  sei>arated  tram  the  eor|>s. 
The  age  limit  fixed  by  tiie  act  for  officers  in  the  Reserve  Corps  does  not  aitply 
to  the  Quartermaster  Corps.  A  liberal  ooustruction  of  this  section  would  he 
tluit  a  t>erson  commissioueil  in  the  Reserve  Corps  who  eontiiiw^s  to  serve  there- 
in fur  hve  years,  the  period  of  iiis  commi^^sioji,  and  receives  an  honorable  dis- 
charge, is  entitled  to  the  benefits  of  this  particular  provision.  In  the  inst^mt 
case  Mr.  Webb,  not  having  served  out  the  term  of  his  commisaioii,  does  not 
oomo  within  the  letter  or  si>irit  of  the  provision  and  his  status  is  that  of  any 
other  citizen  who  has  an  honorable  discharge  from  the  service  of  tiie  United 
States. 

i,b)  Has  he  the  right  to  wear  the  uniform  of  the  past  rank  he  has  had,  at 
functions? 

Answer :    No. 

(c)  Wlieu  visiting  at  an  Army  post,  or  a  cantonment,  has'  he  the  right 
to  wear  the  uniform  of  his  highest  rank,  and  if  so,  what  designation  should  he 
remove  from  his  collar? 

Answer:    No. 

((Z)  Has  he  the  right  to  wear  any  part  of  the  uniform,  either  for  horseback 
riding,  or  other  purposes'? 

Answer:  Section  125  of  the  national  defense  act  approved  June  3,  1916, 
makes  it  unlawful  for  any  person  not  ah  officer  or  enlisted  man  of  the  Unite<l 
States  Army,  Navy,  or  Marine  Corps  to  wear  the  duly  prescribed  uniform  of 
the  United  States  Army,  Navy,  or  Marhie  Corps,  or  any  distinctive  part  of  such 
uniform,  or  a  uniform  any  part  of  which  is  jJimilar  to  a  distinctive  pai-t  of  the 
duly  prescribed  uniform  of  the  United  States  Army,  Navy,  or  Marine  Corps. 
And  any  person  who  offends  against  the  provision  of  this  section  on  conviction 
sliail  be  punished  by  fine  not  exceeding  $300,  or  Imprisonment  not  exceeding  six 
months  or  by  both  fine  and  imprisonment.  This  question  must  also  be  answered 
hi  the  negative. 


POLICE  POWER:  Regulation  of  Lighthouse  in  GanAl  Zone. 

The  maintenanee  of  a  lighthouse  being  a  public  function,  wliatever  riglits 
hei^tofore  l)elonged  to  the  Republic  of  Colomhla  with  resi»ect  to  the  Toro 
IJjs:hthouse  at  Colon,  in  the  Canal  Zone,  now  heloiig  to  the  United  States  by 
virtue  of  ai-ticle  3  of  the  treaty  of  1903  with  Panama.  (Mai toy's  Treaties, 
Vol.  il,  p.  1350.)  The  right  to  extinguish  the  light  ia  war  time  if?  based,  not 
upon  tlie  <iuasi-public  nature  of  the  bu^ness,  but  upon  the  neoessities  of  war. 
Such  action  is  not  a  taldng  for  public  use  within  the  fifth  amenduaent  to  the 
Constitution  of  the  United  States,  but  is  simply  an  exercise  of  police  power 
for  public  safety;  and  an  exercise  of  the  police  power  does  not  give  rise  to  a 
right  to  compensation. 

386. 

War  Department  J.  A-  O.  O.,  January  15,  1918.— To  The  Adjutant  General, 

1.  These  papers  deal  with  the  Toro  Li^itltouse  at  Colon,  the  chief  queftt4oiis 

asked  being  wh^Jier  the  lighthouse  should  4»e  tatoea  over  by  the  United  States, 
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or  whether,  on  the  other  hand,  it  uh^eady  belongs  to  the  United  States 
thj'ou^h  the  terms  of  the  francldse  and  conti'act  uiuler  which  tlie  lightliouse 
wus  built.  The  facts  are  not  fully  disclosed  by  the  aceomi>auylng  papei-s ;  au<i 
fui'  additional  facts  examiimtion  has  been  wade  of  luipers  in  tlie  Panama 
Canal  Office,  Washin^on,  D.  C,  and  of  the  report  of  the  Isthmian  Canal  Coni- 
inissiiin,  1890-1901.  A  Kubordinate  question  is  whether  the  persons  claiming  to 
own  the  lighthouse  are  now  entitled  to  compensation  from  the  United  States 
iMH-ause  ihe  light  has  been  extinguished  by  order  of  the  military  authorities 
of  tho  Canal  Zone. 

2.  The  documents  are  not  dear  regarding  time  and  other  details.  As  nearly 
as  Ciin  he  miyde  out  the  facts  are  as  follows:  On  October  7,  1891,  the  lie- 
public  of  Colombia  granted  to  Bamon  B.  Jimeno  and  his  successors  the  exclu- 
sive privilege  of  establishing  and  maintaining  a  lighthouse  in  the  [)ort  of 
Colon  until  the  ccmolusion  of  the  worlc  of  the  Inter-Oceanic  Canal  Co.,  from 
which  date  the  Inter-Oceanic  Canal  Co.  '^ould  have  the  right  to  establish 
a  llglithouse.  In  case  the  concessions  for  the  construction  of  the  Intei*- 
Oresuiic  Canal  should  be  forfeite<l,  the  lighthouse  concession  to  Jimeuo  .and 
his  sxiccessors  was  to  endure  for  twenty  years  after  such  forfeitures.  See 
seventh  condition  of  the  grant.  It  appears  that  the  concession  for  the  con- 
Ftnictioii  of  the  canal  was  never  forfeited,  but  was  extendeti.  By  the  light- 
house concession  every  merchnnt  vessel  entering  the  port  of  Colon  was  to  pay 
dues  for  tlie  benefit  of  Jimeno  and  his  successors.  By  a  contract  between  the 
Itepnblic  of  Colombia  and  Jimeno,  dated  October  14,  1S91,  as  soon  as  the  twenty 
years  <>f  tiie  fni^-iiege  slioaid  expbre,  Jimeno  was  to  cede  and  deliver  the 
lighthouse  to  tlie  govemn^it  without  reniuneration.  See  article  2  of  the  con- 
tract. This  contraet,  see  article  6,  was  not  to  have  effect  until  approved  by 
Uie  Congress  of  CokMnMa,  and  such  aiM'rovai  is  not  shown.  Jimeno  trans- 
fei-red  tlie  franchise  to  the  lilghthouse  Co.  of  I'olon.  The  liglit house  is  in  tlie 
Canal  Zone. 

X  Accoa'dlitg  to  iiitematioiMil  law,  as  the  lighthouse  is  in  the  Canal  Zone, 
and  as  the  maintainiDg  of  a  lightliouse  is  a  public  function,  the  ri^ts  hereto- 
fore l)elonglng  to  the  Republic  of  Colombia  regarding  the  lighthouse  now  be- 
long to  the  United  States;  for  the  United  States  now  has  in  the  Canal  Zone 
••the  rights,  power  and  authority*'  which  it  "would  possess  and  exercise  if  it 
were  the  sovereign."  (Ti'eati'  of  1903  with  Panama,  art.  3,  Malloy's  Treaties, 
Vol.  II,  p.  laoO.) 

4.  Thus  far  tlie  regulation  of  the  lighthouse  seems  to  have  been  con- 
fine<2  to  extin$niishing  the  light  in  war  time.  This  measure  is  based,  not 
U|>on  the  guasi^uWic  nature  of  tbe  business,  but  uixni  the  necessities  of  war. 
Although,  according  to  the  fiftli  amendment  to  the  Constitution  of  the  United 
Suites,  the  <4ovemment  ciin  not  dejirive  anyone  of  life,  liberty,  or  property 
wjtiiovt  due  process  ol  law,  and  can  not  take  private  property  for  public 
itse  withoiBt  just  compeiiBatlon,  the  putting  oat  of  the  Uf^\t  of  this  lighthou.^e 
is  not  a  taking  for  public  use  but  is  simply  an  exercise  of  police  pow^r  for 
public  safety;  and  an  exercise  of  the  police  power  does  not  give  rise  to  a 
right  to  ro»^jen«aUon.  (Bartemeycr  v.  /oim,  18  Wall.  129;  Burbicr  v.  Cofi- 
nollif,  113  U.  S.  27 ;  Mupler  v.  JCaiwc*,  123  U.  S.  628.) 

fi.  If  ihe  Governinent  of  the  United  States  wishes  to  obtain  title  to  the 
lightiiouse,  iiiMlouiH!edly  it  lias  tlie  right  to  proceed  under  the  doctrine  of  cMui- 
nent  domain.  This  right  is  granted  to  the  United  States  by  the  second,  third 
and  seventh  articles  of  the  treaty  with  Panama  negotiated  in  1903.  (Mallov's 
Trt^tles,  Vol.  II,  pages  1350,  1351.) 

it.  Attention  w\\\  now  be  directed  to  the  question  whether  resort  to  eon- 
den  inat  ion  Ls  necessary. 

7.  A  suggestion  has  sometimes  been  made  to  the  effect  that,  as  the  main- 
taining of  a  Ughthouae  is  a  pol>lic  function,  the  grant  of  tlie  right  to  nuihi- 
tain  a  ilghtlioose  was  au  impairment  of  sovereignty,  and  hence  Toid.  This. 
however,  is  a  too  eKtr^ue  view.  Frooi  the  qnasi-pulHic  nature  of  the  lighthouse 
it  merely  foUo^vs  that  the  business  is  more  clearly  subject  to  puiblic  regulation 
than  is  ^Hsiaess  in  general. 

8.  A  sQgsestton  is  sooietimes  made  that,  as  one  limit  of  the  lighthouse  con- 
oef&iioii  was  depeudent  upon  the  completion  of  tbe  canal,  a  failure  to  com- 
plete the  canal  at  the  tiine  originally  fixed  would  prevent  the  lighthouse  con- 
oes.««km  frun  being  extended,  e>'en  tliough  an  extetision  were  granted  for  the 
cann)  conceseien  Itself.  Tbe  suggest i cm  is  ijasod  upon  the  civil  code  of  Colom- 
bia. Tlie  suggest  ion  is  mi  tenable;  for  it  neglects  to  notice  that  the  holders 
of  tlie  ligiitlravse  ooiicession  were  in  no  way  responsible  for  the  failure  of 
prompt  peifonnaiice  by  the  crwaers  of  the  canal  coBcemloii. 
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9.  The  words  of  the  lighthouse  concession  and  •f)f  the  contract  regarding  it 
give  the  only  possible  basis  for  contending  that  the  title  is  now  in  the  United 
States.  The  concession  was  for  a  limited  period.  Yet,  whether  the  limit  be 
referred  to"  provisions  regarding  the  former  Inter-Oceanic  Canal  Co.  or  to  the 
provision  regarding  the  period  of  20  years.  It  is  not  clear  that  the  title 
has  been  forfeited.  The  present  state  of  the  title  can  not  be  ascertained  defi- 
nitely from  the  accompanying  papers  nor  from  the  papers  in  the  Panama  Canal 
Oflice,  Washington,  D.  C-,  nor  from  the  report  of  the  Isthmian  Canal  Commls- 
fiion,  1899,  1901.  It  seems  that  the  canal  concession  was  never  forfeited,  and 
it  seems  also  that  the  so  called  contract,  which  was  almost  simultaneous  with 
the  lighthouse  concession,  was  never  approved  by  the  Congress  of  Colombia,  as 
required  by  its  sixth  article.  Until  the  facts  are  fully  ascertained,  it  is  neces- 
sary to  consider  that  title  can  not  be  obtained  without  resort  to  condemnation 
proceedings. 

10.  For  the  reasons  given,  compensation  should  not  be  paid  for  extinguishing 
the  light,  and  copies  of  the.se  papers  should  be  filed  with  the  Panama  Canal 
Office,  Washington,  D.  C,  as  a  basis  for  determining  whether  It  is  good  policy 
to  begin  condemnation  proceedings  at  the  pre.sent  time. 


CLAIMS:  United  States  not  Liable  for  Loss  or  Theft  of  Registered  Letter 
by  Mail  Orderly. 

A  registered  letter  addres.sed  to  a  soldier  stationed  at  Fort  Tx»gan  was  cor- 
rectly delivered  by  the  postal  .service  to  a  mail  orderly  duly  authorized  by  the 
military  authorities  to  receive  such  mail,  and  was  either  lost  or  stolen  by  such 
orderly.  HeW.,  that  there  Is  no  liability  on  the  part  of  either  the  postal  authori- 
ties or  the  War  Department  for  the  loss  of  such  letter.  Under  the  postal  rules 
and  regulations  registered  mail,  the  delivery  of  which  has  not  been  restricted 
by  the  sender  or  addressee,  is  properly  deliverable  to  any  responsible  person 
to  whom  ordinarily  mail  for  such  person  is  customarily  delivered. 

811.17. 

January  16,  1918. 
[Memorandum  for  the  Secretary  of  War.] 

Subject :  Whether  if  the  Postal  Service  makes  a  correct  delivery  of  a  registere<l 
letter  to  a  mail  orderly  duly  authorized  to  receive  .such  niail  by  the  mili- 
tary authorities  there  is  any  liability  on  the  part  of  either  the  military  or 
postal  service  in  case  such  letter  is  lost. 

1.  By  the  papers  in  reference  it  appears  that  Mrs.  J.  H.  Woodward  of  Medi- 
cine IxHlge,  Kans.,  registered  and  duly  delivered  to  the  postal  authorities  a 
letter,  dated  November  6,  1916,  containing  a  $5  bill,  and  addressed  to  Richard 
K.  Woodward,  Fort  Logan,  Colo.  The  letter  was  received  at  Port  Logan  and 
delivered,  as  the  postal  records  show,  to  Frank  A.  Tlborsky,  w^ho  was  the  duly 
appointed  mail  orderly  at  this  time,  and.  as  it  appears,  he  received  and  re- 
ceipted for  the  registered  letter.  It  appears  that  he  was  subsequently,  on  or 
about  April  23,  1917,  convicted  in  the  t'nlted  States  Court  at  Denver,  Colo., 
charged  with  forging  certain  material  indorsements  on  postal  money  orders; 
and  that  by  reason  of  his  conviction  he  was  dishonorably  discharged  from  the 
United  States  Army. 

It  is  presumed,  as  was  stated  by  Col.  D.  L.  How^ell  and  others  in  authority, 
that  Pvt.  Tlborsky  converted  this  letter  and  its  inclosure  to  his  own  use. 
The  question  is,  therefore,  presentetl  wiio,  if  any  one,  is  liable  for  the  loss 
which  admittedly  occurred. 

2.  In  discussing  the  liability,  If  any,  of  the  postiil  and  military  authorities 
it  may  serve  a  good  purpose  to  call  attention  to  the  exact  duty  which  these 
governmental  agencies  assume  to  discharge  in  this  and  similar  cases.  Broadly 
speaking,  the  Post  Office  Department  undertakes  to  deliver  a  letter  to  the 
custody  of  the  addressee,  and  when  so  delivered  the  duty  of  the  Federal  Gov- 
ernment ceases.  Congress  only  intended  to  secure  the  sanctity  of  the  mail 
while  it  was  in  the  custody  of  the  Postal  Department  en  route  from  the  sender 
to  the  person  to  whom  It  was  directed.  The  right  of  the  Federal  Government 
to  impose  f)enalties  for  interference  with  mall  in  Its  custody  or  possession  is 
hut  an  incident  to  the  power  to  establish  post  offices  and  post  roads;  and  in 
the  discharge  of  this  function  it  has  the  clear  right  to  protect  such  maJl  from 
the  depredations  of  its  own  employees,  as  w^ell  as  from  the  unlawful  aggressions 
of  others.    It  would  be  reprehensible  to  assume  that  Congress  would  make  a 
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pretext  of  its  i)ower  to  establish  rules  of  good  condu^jt  and  to  punish  viola- 
tions of  them,  after  its  postal  undertaking  had  been  performed,  and  its  obli- 
gations were  functus  officio.  Such  matters  are  clearly  of  local  concern  and  are 
amenable  to  State  law.  The  post  office  is  merely  an  agent  for  the  delivery  of 
mall,  and  has  the  right  to  protect  itself  only  while  performing  such  agreement 
So,  when  a  letter  has  been  delivered  at  the  residence  or  place  of  business  of 
the  addressee,  the  Federal  Government  has  performed  its  undertaking  and 
exhausted  its  entire  power  and  control  over  such  letter.  The  letter,  having 
been  delivered  into  the  manual  or  constructive  possession  of  the  person  for 
whom  it  was  intended,  tlie  duty  of  the  postal  authorities  is  fully  discharged. 
This  must  be  true,  because  there  has  been  a  full  compliance  with  the  instruc- 
tions of  the  sender,  when  the  letter  or  other  mail  matter  has  been  delivered  to 
the  addressee  at  the  place  designated  in  the  address.  ■  Clearly,  if  an  offense 
is  subsequently  committed  in  connection  with  the  letter,  It  is  a  violation  of  the 
Stiite  law  and  is  not  within  Federal  cognizance.  The  mere  fact  that  the 
Federal  Government  has  undertaken  to  deliver  a  letter  can  not  change  the 
character  of  the  letter  as  private  property  and  by  any  principle  of  trans- 
mutation subject  it  exclusively  to  Federal  control. 

3.  The  courts  have  uniformly  held  that  a  letter  addressed  to  John  Smith,  in 
care  of  John  Jones,  and  delivered  to  John  Jones,  can  not  be  made  the  subject 
of  Fedoi*al  control  If  It  is  thereafter  stolen  or  unlawfully  opened.  Likewise, 
if  a  letter  is  deliveued  to  the  desk  of  the  addressee,  or  is  placed  there  by  the 
letter  carrier  in  the  absence  of  anyone  to  receive  it,  it  is  not  within  the  pro- 
tection of  the  Federal  statutes  relating  to  the  obstruction  and  interference  with 
the  mails.  The  same  reasoning  was  applied  to  the  case  of  a  letter  directed  to 
the  addressee  in  care  of  the  Brown  House.  It  was  delivered  to  the  clerk  at 
the  office  of  the  hotel  and  this  was  held  to  be  a  delivery  to  the  addressee  within 
the  meaning  of  the  Federal  statutes.  In  other  words,  these  rules  proceed 
upon  the  theory  that  the  Postal  Department  undertakes  to  deliver  a  letter, 
according  to  the  address,  to  the  addressee  at  his  residence  or  place  of  business, 
and  that  its  duty  is  performed  by  such  delivery,  either  by  depositing  the  letter 
in  either  place  or  leaving  it  with  some  person  authorized  to  receive  the  same. 

4.  By  way  of  summary,  in  the  light  of  the  foregoing  discussion,  it  may  be 
said:  That  ordinarily  under  the  postal  rules  and  regulations,  registered  mail, 
the  delivery  of  which  has  not  been  restricted  by  the  sender  or  addressee,  is 
proi)erly  deliverable  to  any  responsible  person  to  whom  ordinary  mail  for  that 
person  is  customarily  delivered.  In  the  case  of  persons  in  the  military  service 
of  tl!£  United  States  the  commanding  officer  usually  designates  a  mail  orderly 
for  the  several  military  unit.s,  to  whom  postmasters  are  requested  and  al- 
lowed, by  the  Department  of  War,  to  deliver  any  such  mail,  and  any  such 
orderly  is  permitted  to  receipt  for  the  addressee  on  the  delivery  of  registered, 
insured,  or  C.  O.  D.  mail.  There  is  no  reason  why  a  mail  orderly  so  selected 
and  authorized  can  not  be  permitted  to  receive  and  receipt  for  mail,  the  same 
as  a  stenographer,  office  boy,  or  a  servant,  at  the  office  or  the  residence  of 
the  addressee,  who  would  be.  and  In  fact  is,  iiermitted  and  expected  so  to  do; 
and  clearly  a  delivery  to  any  such  person  would  be  a  proper  delivery  to  the 
addressee,  and  a  full  and  complete  discharge  by  the  Postal  Department  of  its 
obligations  and  functions  in  the  premises. 

5.  In  view  of  the  foregoing  it  is  apparent  that  the  postal  authorities,  as  well 
as  the  War  Department,  each  exercised  the  highest  degree  of  care  in  the  trans- 
portation, handling,  and  delivery  of  this  letter.  The  letter  was  delivered  to 
the  mail  orderly  authorized  by  proper  military  authority  to  receive  the  mall 
of  the  military  unit  to  which  the  addressee  of  this  letter  was  then  attached. 
It  must  be,  and  it  will  be,  assumed  that  Private  Tiborsky  stole  this  letter 
and  such  theft  was  not  due  to  any  neglect  or  omission  of  duty  on  the  part 
of  either  the  Post  Office  Department  or  the  military  authorities.  Neither  de- 
partment of  the  Government  in  the  absence  of  neglect  or  omission  of  duty  is 
liable  for  the  torts  or  criminal  acts  of  its  agents. 

6.  I  am,  therefore,  of  the  opinion  that  there  is  no  liability  on  the  part  of 
either  the  Post  Office  or  War  Departments  to  reimburse  Mrs.  Woodward  for 
the  losa  of  the  $5  stolen  from  the  registered  letter  which  was  duly  delivered  to 
the  mall  orderly  at  Fort  Logan,  Ck)lo. ;  and  that  the  sole  responsll)llity  for  the 
1088  of  this  letter  and  its  contents,  as  well  as  liability  for  the  same,  is  upon 
Pvt.  Frank  A.  Tiborsky,  the  mall  orderly  who  received  this  letter  and  con- 
verted Its  contents  to  his  own  use. 
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SELECTIYE  DRAFT  ACT:  PAT  AND  ALLOWANCES:  Man  Reporting  at 
Camp  in  Ignorance  that  He  had  been  Disehargred  not  Entitled  to  Army 
Pay. 

A  registrant,  disqualified  for  physicaf  disability,  througli  lack  of  information 
which  it  was  his  duty  to  obtain,  reported  in  good  faith  for  military  service  and 
served  in  camp  for  a  period  of  36  days  when  he  was  discharged  by  special  order. 
Held,  that  he  is  entitled  to  no  pay  as  an  enlisted  man  since  he  can  not  properly 
be  regarded  as  having  been  In  the  military  service;  his  presence  In  camp  was 
that  of  a  volunteer. 

324.7L 

War  Department,  J.  A.  G.  O.,  January  16,  1918.— To  The  Adjutant  General. 

1.  Apparently  the  question  in  this  case  is  whether  pay  as  an  enlisted  man 
can  be  allowed  to  Henry  Evans  who,  presumably  through  some  mlsunderstaiul- 
ing.  reported  for  military  service  at  Camp  Upton,  N.  Y..  along  with  certain  men 
sent  by  local  board  No.  140,  New  York  City,  October  30. 

2.  It  appears  that  Evans  remained  at  the  camp  36  days,  or  until  he  was 
ordered  discharged  by  Special  Orders  of  the  division  commander.  No.  103,  De- 
cember 5,  1917,  by  reason  of  **  having  been  sent  here  through  error  by  his  local 
board."  The  local  board  disclaims  any  responsibility  for  the  appearance  and 
retention  of  the  man  at  the  camp.  The  board  explains  that  Evans  was 
••  ordered  to  report  for  military  duty  on  October  30,  by  green  card,"  but  that  in 
the  meantime,  the  board  having  received  a  report  from  Dr.  Pederseu  showing 
him  disqualified  for  service,  a  certificate  of  discharge  was  sent  him  October  27, 
three  days  before  he  went  to  Camp  Upton.  The  board  further  states  that 
Evans  "  was  not  notified  by  pink  card  or  by  posting  on  form  164a  to  go  to 
Camp  Upton  on  any  date;"  that  he  was  not  sent  by  the  board;  and  that  if  he 
had  reported  to  the  board  on  the  morning  of  October  30  he  would  have  been 
told  that  the  order  for  him  to  go  to  camp  had  been  rescinded. 

3.  So  far  as  this  office  Is  able  to  judge  from  the  facts  reported,  Evans* 
presence  at  the  camp  was  due  to  his  own  fault,  probably  because  of  his  lack  of 
Information  which  It  was  his  duty  to  obtain.  I  do  not  see  how  he  can  properly 
be  regarded  as  having  been  in  the  military  service.  He  was  physically  dis- 
qualified and  this  fact  was  ascertained  by  the  proper  authorities  before  he 
went  to  the  camp,  and  apparently  a  certificate  of  discharge  was  duly  trans- 
mitted to  his  addresSv  Therefore,  his  presence  at  the  camp,  in  my  judgment, 
must  be  regarded  as  that  of  a  volunteer.  In  this  view  of  the  matter  he  can 
not  properly  be  paid  for  the  time  that  he  was  at  the  camp. 


DISCIPLINE:  Employment  of  Army  Field  Clerk  as  Reporter  for  Conrt- 
Martial. 

Reporters  for  courts-martial  are  not  regular  appointees,  but  are  paid  for 
actual  time  employed  according  to  rate  prescribed  in  Manual  for  Courts-Martial, 
paragraph  113.  While  there  is  no  objection  to  the  employment  of  an  Army  fiehl 
clerk  as  a  reporter  during  a  leave  of  absence  or  outside  of  his  regular  office  hours 
(Dig.  Ops.  J.  A.  G.  1917,  p.  648),  it  would  be  improper  to  use  his  services  in 
that  capacity  to  such  an  extent  as  to  Interfere  with  his  regular  duties  as  an 
Army  field  clerk. 

231.31. 

War  Department,  J.  A.  Q.  O.,  January  17,  1918. — To  the  Judge  Advocate, 
Port  of  Embarkation,  Newport  News,  Va. 

1.  In  connection  with  the  proposefi  transfer  of  Army  Field  Clerk  Philip  T. 
Post,  and  his  assignment  to  duty  in  the  office  of  the  judge  advocate,  port  of 
embarkation.  Newport  News,  Va.,  the  judge  advocate  desires  to  be  advisecl 
whether  in  the  event  of  such  assignment  Mr.  Post  would  be  entitled  to  pay  as 
Army  field  clerk  and  also  as  reporter  when  used  in  that  capacity.  He  states 
that  he  would  use  Mr.  Post  "practically  wholly  In  the  capacity  of  reporter." 
It  is  observed  that  Mr.  Post  Insists  that  as  a  condition  of  his  being  transferre<l 
be  must  receive  the  full  pay  of  the  position  of  Army  field  clerk  and  also  all 
earnings  as  reporter  at  the  regulation  rates. 

2.  Reporters  for  courts-martial  work  are  not  regular  appointees,  but  are  paid 
for  actual  time  of  employment  according  to  rates  prescribed  In  paragraph  113, 
Manual  for  Gourts-MartlaL    If  it  Is  contemplated  to  use  Mr.  Post  "  practically 
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wholly  in  tbe  capacity  of  reporter/*  it  is  manifest  that  he  would  not  be  able 
to  earn  the  pay  of  the  poelti<ni  of  Army  field  derk.  The  salary  of  an  Army 
field  derk  is  for  his  servioes  regularly,  and  no  one  would  be  entitled  to  the 
pay  of  the  position  without  giving  his  time  regularly  to  his  employment  in  that 
capacity.  Ordinarily  th^e  is  no  objection  to  the  casual  employment  of  an 
Army  field  derk  as  a  court  rq?orter  in  court-martial  cases,  provided  such  em- 
ployment is  outside  of  and  does  not  interfere  with  his  regular  duties  as  Army 
field  clerk,  but  obviously  any  considerable  amount  of  work  as  a  reporter  would 
necessarily  interfere  with  the  usual  duties  incident  to  the  position  of  Army 
field  clerk.  In  this  connection  attention  is  invited  to  the  opinion  of  this  office, 
dated  January  10, 1916  (Dig.  Ops.  J.  A.  G.  1917,  p.  648). 


MILITIA:  Betlred  OiBcear  of  Militia  Has  no  Military  Status. 

The  retired  officers  of  the  District  of  Columbia  Militia  have  no  legal  military 
status.  They  can  not  func^on  with  the  Organized  Militia  because  It,  as  a  mili- 
tary institution,  has  ceased  to  exist,  having  been  superseded  by  the  new  National 
Guard  created  by  the  national  defense  act  of  June  3,  1916  (39  Stat  166).  They 
can  not  function  with  the  National  Guard  because  they  have  never  been  author- 
ized to  become  a  part  of  the  National  Guard.  While  doubtless  entitled  to  wear 
the  nniform  upon  occasions  of  ceremony  (sec.  20,  Dist.  Col.  Militia  Act  of  1909, 
85  Stat.  629,  631),  they  are  no  longer  subject  to  military  Jurisdiction,  nor  are 
they  under  any  military  obligation. 

325. 

War  Department,  J.  A.  G.  O..  January  17, 1918. — To  The  Adjutant  General. 

1.  Certain  questions  have  been  submitted  in  the  accompanying  communication 
from  the  commanding  officer  of  the  District  of  Columbia  Militia  in  respect  of 
the  present  status  of  retired  officers  of  the  District  of  CJolumbla  Militia.  The 
questions  were  suggested  in  connection  with  the  case  of  Capt.  Alfred  R.  McGone- 
gal.  retired,  who  claims  the  right  to  be  considered  a  part  of  the  District  of  Co- 
lumbia National  Guard,  una.ssigned  and  on  the  active  list 

2.  Capt  McGonegal,  who,  it  appears,  was  retired  in  July,  1914,  states  that  he 

was  assigned  to  active  duty  "  June ,  1916,"  was  mustered  into  the  Federal 

service  at  Fort' My er,  Va,,  July  6,  1916,  and  mustered  out  October  3,  1916.    He 
further  states: 

"  Naturally  on  muster  out  of  United  States  service,  I  returned  to  former 
status  in  National  Guard,  District  of  Columbia,  1.  e.,  on  active  list,  as  I  never 
received  any  order  rescinding  my  former  assignment  to  active  duty." 

In  referring  the  matter  to  the  War  Department  the  commanding  officer  of  the 
District  of  Columbia  Militia  submits  the  following  questions : 

"(a)  Whether  the  writer  of  this  article,  duly  retired  from  active  service  in 
the  District  of  Columbia  National  Guard  prior  to  June  3,  1916,  has  any  proper 
place  in  the  military  organization  of  the  District  of  Columbia  National  Guard 
at  this  time. 

"{h)  If  it  be  conceded  that  he  has  any  military  status  in  the  District  of  Co- 
larobia  National  Guard  at  this  time.  It  is  desired  to  know  whether  or  not  he 
Is  not  amenable  to  orders  and  discipline  in  accordance  with  the  Army  Regula- 
tions and  Articles  of  War  prior  to  as  well  as  subsequent  to  the  act  of  June  3, 
1916  (39  Stat.  166),  governing  and  controlling  military  discipline,  administra- 
tion and  procedure  in  the  District  of  Columbia  Militia,  including  the  National 
Guard,  which  constitutes  the  land  force  element  thereof." 

3.  The  national  defense  act  of  June  3.  1916,  which  created  the  new  National 
Giiard  to  supersede  the  Organized  Militia,  provided  for  by  the  Dick  Bill,  makes 
no  provision  for  a  retired  list  of  National  Guard  officers.  The  officers  of  tlu» 
District  of  Columbia  Militia,  retired  under  the  provisions  of  section  20  of  the 
local  militia  act  of  1900  (35  Stat.  629,  631).  are  therefore  not  National  Guard 
officers,  as  no  provision  has  been  made  for  their  recognition  as  such,  and  as  the 
National  Guard  has  superseded  the  Organized  Militia,  the  latter,  as  an  organiza- 
tion and  military  institution,  no  longer  exists.  The  result  is  that  the  retired 
officers  of  the  District  of  Columbia  Militia  have  no  legal  military  status.  They 
can  not  function  with  the  Organized  Militia  because  that,  as  a  military  Institu- 
tion, has  ceased  to  exist,  and  they  can  not  function  with  the  National  Guard  be- 
cause they  have  never  been  authorized  to  become  a  part  of  the  National  Guard. 
I  do  not  doubt  their  right  to  wear  the  uniform  upon  occasions  of  ceremony,  as 
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authorized  by  section  20  of  the  District  of  Columbia  Militia  Act  of  1909,  but  In 
the  opinion  of  this  office  they  are  no  longer  subject  to  military  jurisdiction,  nor 
under  any  military  obligation  by  reason  of  their  status  as  retired  ofilcers  of  the 
former  District  of  Olumbla  Militia.  I  deem  it  unnecessary  to  discuss  the  fact 
of  Capt.  McGonegal's  assignment  to  active  duty  In  June,  1916,  and  his  muster 
Into  the  Federal  service,  of  which  the  Information  before  me  is  not  clear.  It 
seems  sufficient  to  say  that  he  could  acquire  no  legal  status  as  a  National  Guard 
officer  by  reason  of  such  active  service,  and  that  his  muster  out  ended  his  rela- 
tion to  the  National  Guard  whatever  such  relation  was. 

4.  The  specific  answer  to  question  (a)  Is  No.  As  to  question  (&),  the  officer, 
having  uo  legal  status  in  the  District  of  Columbia  National  Guard  is  not  sub- 
ject to  military  jurisdiction  through  the  National  Guard. 


PAT  AND  ALLOWANCES:  Commatation  of  Quarters  of  Medicfal  Surrey 
Parties  Temporarily  Absent  on  Duty  in  the  Field. 

Medical  survey  parties  consisting  of  four  commissioned  officers  and  a  num- 
ber of  enlisted  men,  whose  permanent  station  is  Washington,  proceeded  by  order 
to  a  series  of  camps  in  rotation  and  there  made  nutritional  surveys  and  then 
returned  to  Washington.  Also  individual  officers  were  sent  to  a  series  of  camps 
to  ascertain  whether  conditions  were  favorable  for  a  nutritional  survey  and  to 
Inspect  methods  of  protection  of  food.  Held,  that  officers  and  enlisted  men  so 
engaged  were  temporarily  absent  on  duty  in  the  field  within  the  meaning  of  the 
act  of  February  27,  1893  (27  Stat.  478,  480),  but  were  not  on  duty  with  troops 
in  the  field  (Bui.  No.  35,  W.  D.,  June  15, 1917)  ;  consequently,  they  were  entitled 
to  commutation  of  quarters  while  temporarily  absent  from  their  home  station 
on  such  duty. 

245.81. 

War  Department,  J.  A.  G.  O.,  January  17,  1918. — To  the  Surgeon  General. 

1.  The  Surgeon  General,  by  letter  dated  January  10,  1918,  requests  an  inter- 
pretation of  paragraph  2,  War  Department  Bulletin  No.  35,  June  15, 1917,  relat- 
ing to  allowances  of  commutation  of  quarters,  in  Its  application  to  survey  parties 
consisting  of  four  conynissioned  officers  and  a  number  of  enlisted  men  conduct- 
ing nutritional  surveys  at  the  several  military  camps. 

It  is  stated  that  the  food  division  of  the  Medical  Department  was  authorized 
by  order  of  the  Secretary  of  War,  dated  October  26,  1917,  to  conduct  nutri- 
tional surveys  of  the  military  camps.  A  survey  party  consisted  of  four  com- 
missioned officers  and  a  number  of  enlisted  men.  They  proceeded  by  order  to 
a  series  of  camps  in  rotation,  reported  to  the  commanding  officer,  made  a 
thorough  nutritional  survey  under  the  guidance  of  the  chief  surgeon,  and  "  upon 
completion  of  this  duty  returned  to  their  proper  station  in  this  city,  Washing- 
ton." The  survey  party  was  directed  in  their  work  from  Washington  and  did 
not  become  a  part  of  the  organization  serving  In  the  camps  visited  by  them. 
In  addition  to  the  nutritional  surveys  it  had  been  found  necessary  to  send 
individual  officers  of  the  Medical  Corps  to  a  series  of  camps  in  order  to  ascer- 
tain whether  conditions  were  favorable  for  the  nutritional  survey  and  to  In- 
spect methods  of  protection  of  food.  Tliese  officers  spent  one  or  two  days  in 
each  camp  and  did  not  occupy  public  quarters.  Their  permanent  station  was  at 
W'ashington  and  they  were  absent  from  -their  permanent  station  from  one  to 
three  \^^eeks  a.t  a  time 

2.  The  act  of  February  27,  1893  (27  Stat.  478,  480),  reads: 

"  Hereafter  officers  temporarily  absent  on  duty  in  the  field  shall  not  lose  their 
right  to  quarters  or  commutation  thereof  at  their  permanent  station  while  so 
temporarily  absent" 

Par.  2,  War  Department  Bulletin  No.  35,  June  15,  1917,  reads: 

"  ♦  ♦  ♦  All  duty  with  troops  of  any  kind  in  the  field,  at  home  or  abroad, 
during  the  present  war,  will  be  considered  as  not  temporary  duty  in  the  field  in 
contemplation  of  the  act  of  Congress,  approved  February  27,  1893,     *     ♦     ♦." 

Under  this  bulletin  no  officer  or  enlisted  man  on  duty  in  the  field  can  have 
any  official  station  elsewhere,  within  the  meaning  and  contemplation  of  the 
law  and  regulations  relating  to  the  allowance  of  quarters  or  commutation 
thereof,  but  while  on  such  duty  his  rights  as  to  quarters  will  be  as  prescribed 
for  field  service.  The  effect  of  the  bulletin  is  not  to  change  the  statute  but  Is  to 
construe  ond  interpret  what  is  "  temporary  absence  on  duty  in  the  field.'*  The 
bulletin  provides  that  duty  with  troops  of  any  kind  In  the  field  during  the  pres- 
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ent  war  will  not  be  temporary  duty  in  the  field  in  contemplation  of  the  act  of 
Congress,  supra.  In  the  Instant  case  the  officers  and  enlisted  men  of  the  Medi- 
cal Corps  are  not,  within  the  meaning  of  the  language  of  the  bulletin  referred 
to,  on  duty  with  troops  In  the  fields,  but,  upon  the  contrary,  are  on  duty  and 
have  permanent  station  In  Washington.  Their  duty,  like  all  other  officers  and 
men  of  the  several  stafT  corps,  has  a  direct  relation  to  troops  in  the  field,  and, 
for  a  more  efficient  performance  of  this  duty,  the  survey  parties  visited  a 
series  of  camps  In  rotation  and  there,  under  the  direction  of  the  commanding 
officers  and  under  the  guidance  of  the  chief  surgeon,  made  nutritional  surveys. 
In  the  performance  of  this  duty  they  did  not  become  attached  to  any  command ; 
their  service  was  not  with  the  troops  but  was  a  worlc  upon  a  definite  purpose 
that  inures  to  the  benefit  of  the  whole  service ;  and  when  such  work  was  com- 
pleted they  returned  to  their  home  station.  Such  duty  Is  clearly  not  duty  with 
troops  as  contemplated  in  section  2  of  Bulletin  No.  35,  supra,  but  strictly  and 
technically  a  temporary  absence  on  duty  in  the  field  as  contemplated  by  the 
act  of  February  27,  1893. 

3.  I  am  of  the  opinion  that  officers  and  enlisted  men  composing  survey  parties, 
acting  under  such  orders  as  are  herein  stated,  are  entitled  to  commutation  of 
quarters  w^tiile  temporarily  absent  from  their  home  station,  on  such  duty. 


PAT  AND  ALLOWANCES:  Stoppage  to  Cover  Expense  of  Transporting 
Soldier. 

An  enlisted  man  was  arrested  by  the  civil  authorities  and  before  he  was 
released  his  battalion  was  transferred  to  another  station.  He  was  not  brought 
to  trial  toy  the  civil  authorities  but  was  turned  over  to  the  military  authorities 
and  thereupon.  In  accordance  Avith  military  orders,  was  transferred  under 
guard  to  his  new  station.  Held,  that  there  is  no  legal  warrant  for  the  deduc- 
tion from  such  soldier's  pay  of  the  cost  of  his  transportation  and  that  of  his 
guard. 

242.22. 

War  Department,  J.  A.  G.  0.,  January  18,  1918. — To  The  Adjutant  General. 

1.  The  recommendation  of  this  office  Is  requested  with  reference  to  the  pro- 
test of  Richard  Griggs,  cook.  Company  I,  Twenty-fourth  Infantry,  against  his 
being  charged  with  the  exi)ense,  aggregating  $155.98,  for  the  transportation  of 
himself  and  guard  from  Houston,  Tex.,  to  Columbus,  N.  Mex.,  and  return  of  the 
guard  from  Columbus  to  San  Antonio,  Tex.,  in  August,  1917,  under  circum- 
stances indicated  substantially  as  follows: 

Griggs  was  a  member  of  the  battalion  which  participated  In  the  riot  in 
Houston,  Tex.,  August  19,  1917,  but  just  before  the  riot  he  was  arrested  by  the 
dvll  authorities  and  placed  in  the  city  jail  charged  with  a  violation  of  the 
•*  Jim  crow  "  law,  and  he  was  so  confined  when  the  riot  occurred.  Immediately 
after  the  riot,  on  August  24,  his  battalion  was  transferred  to  Columbus,  N.  Mex. 
Griggs  states  that  he  was  ordered  released  the  next  day  after  his  battalion  left, 
and  adds: 

"  Evidently  I  was  forgotten  In  the  confusion  and  was  not  permitted  to  leave 
with  my  battalion.  1  was  in  a  different  part  of  the  jail  from  that  occupied  by 
the  riot  suspects." 

On  August  28,  Griggs  and  another  enlisted  man  named  Terry  Smith,  of  the 
same  regiment,  were,  in  accordance  with  military  orders,  transferred  under 
guard  of  five  enlisted  men  from  Houston  to  Columbus,  and  it  was  directed  In 
the  order  that — 

"  the  entire  cost  for   transportation   will  be  charged  equally   against  Pvts. 
Smith  and  Griggs  on  their  respective  muster  and  pay  rolls." 

The  cost  of  transportation  of  the  seven  men  from  Houston  to  Columbus 
was  $194.60,  and  the  cost  of  the  return  of  the  guard  from  Columbus  to  San 
Antonio  appears  to  have  been  $58.68. 

2.  No  explanation  is  found  in  the  accompanying  papers  as  to  why  these 
soldiers  were  not  transferred  to  Columbus  along  with  their  battalion,  nor  does 
it  appear  what  the  facts  were  in  the  case  of  Terry  Smith.  As  to  Griggs,  how- 
ever, it  is  assumed  that  having  been  arrested  and  Imprisoned  by  the  civil 
authorities  on  a  charge  of  violating  the  State  law,  he  was  not  available  for 
transfer  by  the  military  authorities  until  his  release  by  the  civil  authorities. 
It  is  also  assumed  by  this  office  that  Griggs  was  not  brought  to  trial  by  the 
civil  authorities  but  was  turned  over  to  the  military  authorities  without  trial 
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in  order  to  get  rid  of  hlra  in  view  of  the  turbulent  conditions  existing  in 
Houston  at  the  time.  If  Qriggs  had  been  tried  and  acquitted,  the  legal  pre- 
sumption would  be  that  his  arrest  and  confinement  was  not  due  to  his  fault; 
and  under  paragraph  1371,  Army  Hegulations,  he  would  consequently  have 
been  entitled  to  pay  and  allowances  as  though  he  had  not  t>een  arrested ;  nor 
would  it  have  been  proper  in  such  case  to  charge  against  him  the  cost  of  his 
transporta.tion  in  sending  him  to  his  new  station,  which  was  changed  while  he 
was  in  arrest  under  civil  Jurisdiction.  In  the  present  case  If  Griggs  was 
released  without  trial,  the  legal  presumption  is  that  he  was  not  guilty  and 
under  such  view  it  was  not  his  fault  that  he  was  not  transferred  with  hia 
organization.  If,  therefore,  the  conditions  assumed  by  this  office  are  substan- 
tially correct,  I  am  of  opinion  that  there  is  no  legal  warrant  for  the  deduction 
from  the  soldier's  pay  of  the  cost  of  his  transportation  and  that  of  the  guard, 
and  it  is  recommended  that  orders  be  given  for  the  adjustment  of  the  matter 
accordingly. 


TAX:  OontraetBf  Gonstrnction  of;  War  ReTenne  Tax  on  Sale  of  Aatomoblles 
€an  Not  Be  Assamed  by  War  Department. 

An  automobile  company  contracted  to  supply  to  the  Quartermaster  Corps  1,500 
two  ton  trucks.  Subsequently  the  war  revenue  act  of  October  3,  1917  (40  Stat. 
300,  316),  imposed  a  tax  of  3  per  cent  to  be  paid  by  the  manufacturer  upon  all 
automobile  trucks  sold  by  the  manufacturer.  Held,  that  the  department  can 
not,  by  means  of  a  supplemental  contract  or  otherwise,  assume  the  payment 
of  such  tax,  since  under  the  rule  laid  down  in  Dcming  v.  United  States  (1  Gt. 
Cls.  190)  the  contractor  could  not  recover  from  the  Government  taxes  paid  upon 
trucks  delivered  to  the  Government  under  this  contract. 

012.23, 

War  Department,  J.  A.  G.  O.,  January  18,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  contention  of  the 
Selden  Truck  Sales  Co.,  operating  under  the  name  of  Manhattan  Motors  Cor- 
poration, contractor  for  supplying  to  the  Quartermaster  Corps  1,500  Selden  two 
ton  trucks  complete,  without  bodies,  at  $2,807.62  each,  1  o.  b.  factory,  Rochester, 
N.  Y.,  that  there  be  added  to  the  contract  price  the  tax  imposed  by  section  600  of 
tlie  war  revenue  act  of  October  3,  1917  (40  Stat.  300,  316),  of  3  per  cent  of  the 
contract  price.  The  contract,  based  on  the  proposal  of  the  contractor  dated  June 
7,  1917,  and  Its  acceptance,  contains  no  provision  for  shifting  to  the  Govern- 
ment any  amount  which  the  contractor  may  be  required  to  pay  as  taxes  on 
tlie  product  delivered  under  Its  contract;  and  the  statute  required  that  the 
tax,  equivalent  to  3  per  cent  of  the  price  for  which  the  article  Is  sold,  shall  be 
paid  by  the  manufacturer  **  upon  all  automobiles,  automobile  trucks,  automo- 
bile wagons  and  motorcycles  sold  by  the  manufacturer,^'  It  has  been  held  by 
this  office  that  both  upon  principle  and  authority,  the  department  can  not, 
by  means  of  a  supplemental  contract  or  other\vise,  assume  the  payment  of 
such  a  tax.  In  support  of  this  view,  reference  may  be  mnde  to  the  case  of 
Deming  v.  United  States  (1  Ct.  Cls.  190),  where  it  was  held  with  reference  to 
an  internal  revenue  statute  enacted  during  the  life  of  the  contract  imposing 
additional  duties  upon  articles  furnished  to  the  Government  under  the  contract 
that  the  Government  was  not  bound  to  reimburse  the  contractor  for  the  pay- 
ment of  such  dutle.s.  In  that  case  it  was  held  that  the  United  States  as  a  con- 
tractor was  not  responsible  for  its  acts  "  as  a  lawgiver  "  in  Imposing  taxes 
upon  articles  furnished  by  the  contractor  along  with  other  subjects  of  taxa- 
tion, and  that  it  incurred,  therefore,  no  obligation  to  reimburse  the  contractor 
for  duties  on  such  articles.  Under  the  law  as  laid  down  In  that  case,  it  is 
clear  that  the  contractor  in  the  present  case  could  not  recover  from  the  Gov- 
ernment taxes  paid  upon  trucks  delivered  to  the  Government  under  its  con- 
tract, and  that  the  department  is  without  authority  to  enter  into  any  supple- 
mental contract  or  any  other  arrangement  under  which  the  Government  would 
assume  the  payment  of  such  taxes. 


WAR :  Insurance  of  Property  by  Interned  German  Oflleerg. 

German  officers,  interned  in  the  Unlte<l  StJite^s,  desiring  to  take  out  insurance 
on  their  personal  property,  should  apply  to  the  Bureau  of  Elnemy  Trade  of  the 
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War  Trade  Board,  Washington,  D.  C,  for  a  license  authorizing  them  to  enter 
Into  a  contract  of  insurance  covering  the  property  in  question. 

883.6. 

War  Department,  J.  A.  G.  C,  January  18,  1918. — ^To  The  Adjutant  General. 

1.  There  is  referred  to  this  office  for  remark  a  request  for  instructions  as  to 
the  procedure  to  be  taken  in  a  case  in  which  several  German  officers  interned 
in  the  United  States  War  Prison  Barracks,  Fort  Douglas,  Utah,  desired  to  have 
insurance  written  upon  their  personal  property. 

-  2.  These  German  <^cers  are  witliin  the  definition  of  alien  enemies  under 
the  act  of  October  6,  1917  (40  Stat.  411),  as  construed  by  the  office  of  the  Alien 
Property  Custodian.  No  contract  of  insurance  made  by  or  for  them  will  be 
valid  unless  they  first  secure  a  license  therefor.  They  should,  therefore,  apply 
to  the  Bureau  of  Enemy  Trade  of  the  War  Trade  Board,  Washington,  D.  C, 
for  a  license  authorizing  them  to  enter  into  a  contract  of  insurance  covering 
the  property  in  question. 


OFFICE:  DISCHARGE:  Officer  In  National  Guard  or  Officers'  Beserre  Corps 
may  be  Discharged  by  President  with  or  without  a  Board. 

An  officer  of  the  National  Guard  drafted  into  the  service  of  the  United  States 
bv  the  proclamation  of  the  President  of  July  3,  1917,  pursuant  to  the  provisions 
of  the  selective  draft  act  of  May  18,  1917  (40  Stat  76,  82),  may  be  discharged 
in  either  of  the  two  ways  prescribed  by  section  9  of  that  act.  Such  an  officer 
is  not  entitled  to  the  right  to  appear  before  a  retiring  board  as  provided  by  law 
for  officers  of  the  R^ular  Army,  and  has  ho  right  under  the  law  to  be  heard  by 
any  board  if  the  President  determines  that  his  discharge  would  promote  the 
public  service. 

210.S1. 

War  Department,  J.  A.  G.  C,  January  18,  1918 — ^To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  the  request  of  the  commanding 
general  of  the  Thirty-first  Division  requesting  an  opinion — 
••whether  an  officer  of  the  National  Guard  drafted  into  the  service  of  the 
United  States  by  the  proclamation  of  the  President  of  July  3,  1917,  can  be  dis- 
charged from  the  service  of  the  United  States  wltiiout  a  finding  by  a  retiring 
board." 

::.  The  President's  proclamation  of  July  3,  drafting  the  National  Guard  of  tlie 
84*veral  States  into  the  service  of  the  United  States,  did  not  draft  them  as  or- 
ganizations but  drafted  the  indlvidiuil  members  of  the  National  Guard  into  the 
service  as  individuals,  and  appointed  the  officers  of  the  several  National  Guard 
orpranizations  to  offices  of  corresponding  rank  and  grade  in  the  Army  of  the 
United  States. 

.3.  Section  1  of  the  national  defense  act,  approved  June  8,  1916  (39  Stat.  166), 
ren4ls: 

"  That  the  Army  of  the  United  States  shall  consist  of  the  Regular  Army 
*  *  *  and  such  ,other  land  forces  as  are  now  or  may  hereafter  be  authorized 
by  law." 

The  President's  proclamation  of  July  3  was  issued  under  the  provisions  of  the 
act  approved  May  18,  1917  (40  Stat.  76),  known  as  the  selective  service  act, 
which  is  entitled  "An  act  to  authorize  the  President  to  increase  temporarily  the 
military  establishment  of  the  United  States,"  and  authorized  the  President  to 
raise  additional  forces  of  the  kind  and  in  the  manner  therein  set  out.  The 
Kegular  Army  is  the  permanent  military  establishment;  the  officers  hold  their 
offices  during  good  behavior  and  the  retirement  laws  are  ai^licable  only  to  such 
officers. 

4.  Section  9  of  the  selective  draft  act  of  May  18,  1917  (40  Stat  76,  82),  pro- 
vides, inter  alia: 

'*  *  *  *  The  President  is  hereby  authorized  to  discharge  any  officer  from 
the  office  held  by  him  under  such  appointment  for  any  cause  which,  in  the 
Jutlgment  of  tlie  President,  would  promote  the  public  service;  and  the  general 
ooimnanding  any  division  and  higher  tactical  organization  or  territorial  de- 
partment is  authorized  to  appoint  from  time  to  time  military  boards  of  not  less 
than  three  nor  more  than  five  officers  of  the  forces  herein  provided  for  to  examine 
into  and  report  upon  the  capacity,  qualification,  conduct,  and  efficiency  of  any 
commissioned  officer  within  his  command  other  than  officers  of  the  Regular 
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Army  holding  permanent  or  pi-ovislonal  commissions  therein.  Each  member 
of  such  board  shall  be  superior  in  rank  to  tlie  officer  whose  qualifications  are  to 
oe  inquired  into,  and  if  the  report  of  such  board  be  adverse  to  the  continuance 
of  any  such  officer  and  be  approved  by  the  President,  such  officer  shall  be  dis- 
charged from  the  service  at  the  discretion  of  the  President  with  one  month's  pay 
and  allowances." 

This  section  excludes  from  its  application  officers  of  the  Regular  Army,  and 
provides  two  methods  of  discharging  an  officer  of  forces  other  than  those  of  the 
Regular  Army. 

5.  I  am  of  the  opinion  that  a  former  officer  of  the  National  Guard  drafted 
into  the  service  of  the  United  States  under  the  President's  proclamation  of  July 
3,  1917,  and  appointed  thereunder  an  officer  In  the  Army  of  the  United  States, 
cnn  be  discharged  in  either  of  the  two  ways  set  out  in  section  0  of  the  selective 
draft  act ;  that  he  is  not  entitled  to  the  right  to  appear  before  a  retiring  board 
as  provided  by  law  for  officers  of  the  Regular  Army,  and  that  he  has  no  right 
under  the  law  to  be  heard  by  any  board  if  the  President  determines  that  his 
discharge  will  be  in  the  interest  of  the  United  States. 


SELECTIYE  DRAFT  ACT:  Officer  In  National  Gnard  Orgranlzatlon  not  Fed- 
eralized or  Designated,  for  Federal  Service  is  Subject  to  tlie  Draft. 

An  officer  in  the  National  Guard  whose  organization,  although  recognized 
by  the  Militia  Bureau,  has  been  neither  drafted  into  the  military  service  of  the 
United  States,  nor  specially  designated  to  be  so  drafted  by  orders  from  the 
War  Department,  is  personally  subject  to  draft  under  the  selective  draft  act 
of  May  18,  1917  (40  Stat.  76,  sec.  79,  note  8,  S.  S.  R.,  P.  M.  G.  O.  Form  999, 
as  amended  Dec.  10,  1917),  and  if  drafted,  he  would  be  drafted  as  any  other 
citizen  of  the  United  States,  that  is,  as  a  private,  and  not  as  an  officer  in  the 
National  Guard.  This  would  not  constitute  an  illegal  deprivation  of  bis  com- 
mission in  the  National  Guard. 

324.71. 

January  19,  1918. 

In  your  letter  of  January  14,  1918,  you  ask  my  opinion  (a)  whether  you  are 
subject  to  draft  under  the  selective  sen'lce  law  (40  Stat.  76)  ;  (&)  and  if  drafted 
would  you  be  drafted  as  a  captain  or  as  a  private,  and  if  drafted  as  a  private 
would  it  not  be  an  illegal  deprivation  of  your  commission. 

It  is  stated  that  you  hold  a  commission  of  captain,  Quartermaster  (3orps,  New 
York  National  Guard,  and  that  such  commission  was  recognized  by  the  Militia 
Bureau  of  the  War  Department  on  October  6,  1917.  It  is  assumed  that  you 
are  between  the  ages  of  21  and  30  years,  both  inclusive. 

I  will  answer  the  questions  as  they  are  stated : 

(o)  Whether  you  are  subject  to  draft  under  the  selective  service  law. 

Answer:  Assuming  that  you  are  subject  to  registration  under  the  selective 
service  act,  approved  May  18,  1017,  and  that  you  have  registered,  you  are  liable 
to  draft  just  as  any  other  citizen.  In  your  order  number.  The  Selective  Service 
Regulations  (sec.  79,  rule  XII,  par.  d)  published  by  the  President  of  the 
United  States  under  the  authority  vested  in  him  by  the  act  of  Congress  of 
May  18,  1917,  provide  inter  alia: 

"  In  class  D  shall  be  placed  any  registrant  found  to  be  ♦  ♦  ♦  in  military 
or  naval  service  of  the  United  States." 

Section  79,  note  3,  idem,  defines  persons  in  the  military  or  naval  service :  "  The 
words  *  persons  In  the  military  or  naval  service  of  the  United  States  *  as  im- 
plied in  said  act  of  Congress,  and  In  these  regulations  shall  be  construed  as 
including  all  officers  and  enlisted  men  ♦  ♦  ♦  the  National  Guard;  the 
National  Guard  Reserve  recognized  by  the  Militia  Bureau  of  the  War  Depart- 
ment *  •  *.'*  This  (sec.  79,  note  3),  supra,  was  by  an  amendment  under 
date  of  December  10,  1917,  changed  to  read  as  follows : 

"  Officers  and  enlisted  men  of  the  National  Guard  and  the  National  Guard 
Reserve  not  drafted  into  the  military  service  of  the  United  States,  shall  not 
be  regarded  as  in  the  military  service  of  the  United  States,  although  their 
organizations  may  have  been  recognized  by  the  Militia  Bureau,  unless  and  untU 
such  organizations  have  hern  specially  designated  by  orders  from  the  War 
Department,  to  be  drafted  Into  the  military  service  of  the  United  States." 
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Toor  organization  not  having  been  specially  designated  by  orders  from  the 
War  Department  to  be  drafted  into  the  military  service  of  the  United  States, 
I  am  of  the  opinion  that  you  are  subject  to  draft  under  the  selective  service 
law. 

(6)  And  if  drafted  would  you  be  drafted  as  a  captain  or  as  a  private,  and 
if  drafted  as  a  private  would  it  not  be  an  illegal  deprivation  of  your  commission? 

Answer :  The  President's  proclamation  of  July  3,  1917,  drafting  the  National 
Guard  of  the  several  States  into  the  service  of  the  ITuited  States,  drafte<l  them 
as  individuals  and  not  as  organizations.  The  proclamation  of  the  President, 
however,  did  appoint  the  officers  of  the  several  National  Guard  organizations 
to  offices  of  corresponding  grade  and  rank  in  the  Army  of  the  United  States. 
These  appointments  were  made  in  the  discretion  of  the  President  and  not 
required  under  the  law.  In  the  event  that  you  are  selected  for  service  under 
the  selective  draft  act,  by  your  local  board,  you  will  be  drafted  Into  the  service 
of  the  United  States  just  as  any  other  citizen  of  the  United  States  for  the 
period  of  the  present  emergency  and  will  not  be  drafted  as  a  captain  in  the 
National  Guard  of  New  York.  The  question  of  the  power  of  the  Federal 
Government  to  draft  into  the  service  of  the  United  States  members  of  the 
National  Guard  of  the  several  States  and  in  doing  so  to  discharge  them 
from  the  National  Guard  of  the  State,  is  well  settled  and  quite  recently  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Arver  v.  United  States, 
245  U.  S.  366,  a  case  growing  out  of  the  selective  service  law. 

I  am  of  the  opinion  that  if  you  are  drafted  it  will  be  as  a  private  and  if 
drafted  as  a  private,  it  will  not  be  an  illegal  deprivation  of  your  commission. 


ABMT:  Compliance  with  State  Laws  as  to  Medical  Practice  by  Army  Snr- 
geon. 

An  Araiy  surgeon  occupying  an  official  position  in  the  Federal  Government 
must  in  any  practice  outside  his  official  duties  so  far  as  the  laws  of  any  State 
apply  to  the  practice  of  medicine  or  to  the  writing  of  prescriptions  comply  with 
the  laws  of  such  State,  unless  special  exemptions  in  the  form  of  permission  to 
practice  medicine  during  the  present  emergency  is  granted  by  such  States  to 
au  Army  surgeon  or  other  Federal  official  in  the  active  service  of  the  United 
8tates  Government. 

701. 

War  Department,  J.  A.  G.  O.,  January  19,  1918.— To  The  Adjqtant  General. 

1.  By  the  preceding  indorsement  Is  submitted  the  question  whether  an  Army 
surgeon  In  active  service  must  observe  the  laws  of  a  particular  State  forbidding 
a  physician  not  registered  and  residing  therein  from  prescribing  in  his  official 
capacity  the  use  of  any  narcotic  drugs  falling  within  the  act  of  December  17, 
1914,  otherwise  known  as  the  Harrison  .\ct  (38  Stat.  785). 

2.  It  appears  from  the  papers  in  reference  that  under  the  date  of  Ja;iuary 
29,  1916,  a  decision  of  the  Treasury  Department  (18  T.  D.  I.  II.  2304,  p.  37) 
provided,  among  others,  the  following  rules  for  the  guidance  of  collectors  of 
internal  revenue  of  the  United  States:  (a)  Any  Federal  official  whose  duty 
requires  him  to  prescribe  the  use  of  drugs  covered  by  the  narcotic  drug  act  is 
exempt  from  registration  and  payment  of  the  special  tax  provided  under  the 
provisions  of  that  act.  (6)  That  when  any  such  official  prescribes  the  use  of 
any  such  drug  his  prescription  shall  be  written  and  signed  in  his  official 
capacity  upon  the  paper  of  the  department  to  which  he  belongs,  giving  the 
name  and  address  of  the  patient  (c)  That  the  exemption  specified  shall  not 
extend  to  the  private  practice  of  a  medical  officer  outside  and  independent  of 
his  official  duties. 

:i  These  regulations,  prescribed  as  they  are  for  the  guidance  of  Federal 
(Officials  charged  with  the  enforcement  of  the  narcotic  law,  clearly  permit 
an  official  of  the  Federal  Government  to  prescribe  In  his  official  capacity  the 
use  of  any  of  the  drugs  coming  within  the  scope  of  the  Harrison  Law  without 
requiring  such  official  to  register  and  pay  the  special  tax  provided  for  hy  such 
act.  These  regulations  can  not  extend  to  a  physician  of  one  State  the  right 
to  practice  me<licine  or  write  prescriptions  in  another  State.  The  Federal  Gov- 
ernment clearly  would  have  no  right  to  interfere  with  the  police  power  of  the 
States  under  which  laws  regulating  the  practice  of  medicine  are  enacte<l.  All 
that  these  regulations  could  accomplish,  or  all  that  they  were  Intended  to 
accomplish,  was  to  exempt  a  Federal  official  from  complying  with  the  Harri- 
son Law  as  above  Indicated. 


42  OPINIONS  JUDGE  ADVOCATE  GENERAL.  OF  ARMY. 

4.  The  execution  and  the  interpretation  of  the  revenue  laws  Into  which  class 
the  above  quoted  provision  of  the  Harrison  Act  would  fall  belong  to  the 
Treasury  Department  of  the  United  States;  and  any  opinion  pertinent  to  such 
execution  and  interpretation  herein  expressed  should  be  considered  informal  and 
as  not  intended  to  trespass  upon  the  province  of  that  department  of  the 
United  States  Government. 

5.  I  am,  therefore,  of  the  opinion  that  an  Army  surgeon  occupying  an  official 
position  in  the  Federal  €k)vernment  must  in  any  practice  outside  his  official 
duties  so  far  as  the  laws  of  any  State  apply  to  the  practice  of  medicine  or 
to  the  writing  of  prescriptions  comply  with  the  laws  of  such  State  unless  spe- 
<*i:il  exemiftlons  In  the  form  of  permission  to  practice  medicine  during  the 
present  emergency  is  granted  by  such  States  to  an  Army  surgeon  or  other 
Federal  official  in  the  active  service  of  the  United  States  Government. 


TAX:  Liability  of  Cantonment  Theaters. 

The  special  tax  upon  theaters  provided  for  in  subdivision  6  of  section  407  of 
the  act  of  September  8.  1916  (39  Stat.  756.  791),  applies  to  all  theaters  irre- 
spective of  location  or  composition  of  audience  if  a  charge  for  admission  is 
made,  and  is,  therefore,  applicable  to  a  theater  at  a  cantonment  where  the 
audience  is  composed  wholly  or  in  part  of  men  in  the  military  service  of  the 
United  States.  Section  700  of  the  war  revenue  tax  act  of  October  3,  1917  (40 
Stat.  300.  318),  placing  a  tax  upon  theaters,  also  applies  to  such  J:heaters.  it 
being  the  purpose  of  the  law  to  charge  a  tax  for  the  accommodation  which 
persons  entering  a  theater  may  obtain,  irrespective  of  whether  or  not  the  per- 
sons so  admitted  pay  an  admission  fee. 

012^. 

War  Department,  J.  A.  G.  0.,  January  19,  1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  the  question  whether  the 
special  tax  on  the  seating  capacity  of  theaters  which  Is  provldod  In  sul)divi«^inn 
6,  of  section  407,  of  the  act  of  September  8,  1916  (39  Stat.  756.  791),  and  whether 
the  admission  tax  provided  for  in  section  700  of  the  act  of  October  3.  1917  (40 
Stat.  300,  318),  are  applicable  to  the  theater  at  Camp  Zachary  Taylor. 

2.  Subdivision  6,  of  section  407,  supra,  provides : 

"  Proprietors  of  theaters,  *  ♦  *  where  a  charge  for  admission  is  made, 
having  a  seating  capacity  of  not  more  than  two  hundred  and  fifty,  shall  pay 
$25;  having  a  seating  capacity  of  more  than  twp  hundred  and  fifty  and  not 
exceeding  five  hundred,  shall  pay  $50;  having  a  seating  capacity  exceeding 
five  hundred  an<l  not  exceeding  eight  hundred,  shall  pay  J?75;  having  a  seatinc; 
capacity  of  more  than  eight  hundred,  shall  pay  $100.  Every  edifice  u.sed  for 
the  purpose  of  dramatic  or  operatic  or  other  representations,  plays,  or  perform- 
ances, for  admission  to  trhich  entrance  money  i«  received,  not  including  halls 
or  armories  rented  or  used  ocrtislonally  for  concerts  or  theatrical  representa- 
tions, shall  be  regarded  as  a  theater:     *    *    *." 

This  provision  sjiecifically  requires  the  proprietors  of  all  theaters  therein 
defined  to  pay  the  tax  therein  provided  according  to  the  seating  capacity 
specified  in  any  and  all  cases  where  a  charge  for  admission  is  made.  The 
purpose  of  this  law  is  to  levy  a  tax  upon  all  theaters  privileged  to  charge  an 
admission  fee.  It  is  immaterial  where  such  tlieater  may  be  located,  and  the 
character  of  the  audience,  and  whether  it  be  composed  wholly  or  in  part  of 
men  in  the  military  service  of  the  United  States,  is  equally  Immaterial. 

3.  Section  700  of  the  act  of  October  3.  1917,  supra,  reads,  in  its  applicable 
provisions,  as  follows: 

•*  And  in  the  case  of  persons  (except  bona  fide  employees,  municipal  officers 
on  official  business,  and  children  under  12  years  of  age)  admitted  free  to  any 
place  at  a  time  when  and  under  circumstances  under  which  an  admission  charce 
Is  made  to  other  persons  of  the  same  class,  a  tax  of  one  cent  for  each  ten 
cents  or  fraction  thereof  of  the  price  so  charged  to  such  other  persons  for  tlie 
same  or  similar  accommodations, « shall  be  paid  by  the  person  so  admitted." 

TW«  provision  specifically  provides  for  placing  the  revenue  tax  upon  com- 
plimentary or  free  admission  tickets.  Obviously,  the  purpose  of  this  provision 
is  to  levy  a  tax  upon  all  persons  privileged  to  enter  a  place  where  an  admission 
fee  Is  clmrged,  in'espectlve  of  whether  the  person  so  admitted  paid  anything  for 
the  right 
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4.  I  am,  therefore,  of  the  opiDion  that  the  special  tax  provided  for  in  sab- 
division  6,  section  407,  stipray  applies  to  all  theaters  irrespective  of  location,  or 
composition  of  audience  if  a  charge  for  admission  is  made;  and  that  the  act 
of  October  3,  1917,  supra,  placing  a  tax  upon  theater  tickets  applies  to  free 
admissions  to  such  theaters,  it  being  the  purpose  of  the  law  to  charge  a  tax 
for  the  accommodation  which  persons  entering  a  theater  may  obtain  irres- 
pective of  whether  or  not  they  paid  an  admission  fee. 


PAT  AND  ALLOWANCES:  Loss  of  Bight  to  Gunner's  Pay. 

A  soldier  transferred  from  the  Field  Artillery  to  the  Training  Cadre  does  not 
lose  his  right  to  additional  pay  as  gunner  under  Army  Regulations  1344  if  he 
is  assigned  to  a  cadre  force  which  is  transferred  to  a  Field  Artillery  regiment 
for  service.  If,  however,  the  cadre  force  is  transferred  to  some  other  branch 
of  the  service,  the  right  to  additional  pay  as  gunner  in  the  Field  Artillery  is 
lost. 

242.142. 

War  Department,  J.  A.  G.  C,  January  21,  1918.— To  The  Adjutant  General. 

1.  The  Acting  Quart^master  General  desires  to  be  advised — 

"  Whether  any  soldier  upon  transfer  from  the  Field  Artillery  to  the  Training 
Cadre  ceases  to  be  a  member  of  the  Field  Artillery  within  the  meaning  of  para- 
graph 1344.,  Army  Regulations," 

governing  the  payment  of  additional  pay  for  qualification  as  gunner.  This  regu- 
lation provides  that  an  enlisted  man  qualifying  as  gunner  in  the  Field  Artillery 
shall  be  entitled  to  additional  pay  as  therein  prescribed  from  the  date  of  his 
qualiflcatlon  until  the  next  opportunity  to  requallfy  or  for  one  year  if  no  oppor- 
tunity for  requallficatlon  is  presented  within  that  year — 

•*  provl<ling  that  during  that  time  he  does  not  attain  a  higher  qualiflcatlon  and 
that  he  continues  to  be  a  member  of  the  Field  Artillery  or  reenlists  in  that 
branch  of  the  service  within  three  months  from  date  of  discharge  therefrom.'* 

2.  In  the  opinion  of  this  oflice,  the  answer  must  depend  upon  the  assignment 
of  the  Training  cadre  to  which  the  soldier  is  attached.  In  the  case  of  a  soldier 
qualified  as  a  gunner.  Field  Artillery,  he  would  not  lose  his  right  to  additional 
pay  under  such  qualification  by  reason  of  being  assigned  to  a  cadre  force  which 
is  transferred  to  any  Field  Artillery  regiment  for  service.  If,  however,  the 
cadre  force  were  transferred  to  some  other  branch  of  the  service,  the  soldier 
would,  under  the  terms  of  the  regulation,  lose  his  right  to  additional  pay  as 
gunner  in  the  Field  Artillery. 


ARTICLES  OF  WAR  70:  Validity  of  Arrest  after  Release  from  Prior  Arrest. 

An  officer  was  placed  in  arrest  on  December  12,  1917,  and  on  December  28 
made  application  -for  release,  no  charges  having  been  served  upon  him.  Ht 
was  then  notified  that  his  arrest  had  ceased  by  operation  of  law.  By  the  same 
letter  he  was  again  placed  in  arrest  and  a  copy  of  the  charges  against  him  were 
transmitted  to  him.  Held,  That  his  legal  rights  have  not  been  impaired  as  his 
arrest  in  both  cases  was  authorized  by  law  and  constitutes  no  legal  bar  to  hif« 
trial  on  the  charges  now  pending  against  him.    (Dig.  Ops.  J.  A.  6.  1912,  p.  153.) 

War  Department  J.  A.  O.  O.,  January  21,  1918.— To  The  Adjutant  General. 

1.  According  to  the  facts  stated  In  the  complaint    and    the    indorsements 

thereon,  Capt. was  arrested  on  December  12.  1917,  a  copy  of  the  charges 

asrain.c^t  him  were  not  served  as  required  under  the  provisions  of  the  seventieth 
article  of  war  and  his  arrest  ceased  by  operation  of  law  on  December  20.  It 
does  not  appear  that  he  was  formally  released  from  arrest  or  that  he  made 
application  for  release  at  the  expiration  of  eight  days  after  the  twelfth.  In 
fact  he  may  not  have  felt  any  restraint,  as  he  was  given  the  limits  of  the  camp 
and  was  not  in  close  confinement.  On  December  28  he  requested  that  his  arrest 
be  terminated,  whereupon  he  was  advised  by  letter  that  his  arrest  ceased  by 
operation  of  law  on  December  20.  By  the  same  letter  he  was  advised  that  he 
was  again  placed  In  arrest  and  there  was  transmitted  to  him  a  copy  of  the 

charges  against  him.    Capt  then  made  complaint  to  his  commanding 

general  under  the  provisions  of  the  one  hundred  and  twenty-first  article  of  war. 
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The  case  was  Investigated  and  the  report  of  the  commanding  general  api^ears 
in  the  third  indorsement. 

2.  Capt. 's  complaint  Is  of  a  highly  technical  nature.  No  unusual  mili- 
tary discipline  was  Imposed  upon  him.  It  Is  true  that  through  misinterpreta- 
tion or  inadvertence,  a  copy  of  the  charges  against  him  was  not  served  upon 
nim  within  the  required  time,  but  It  does  not  appear  that  his  legal  rights  have 
been  Impaired.  His  arrest  in  both  Instances  was  authorized  by  law  and  his 
complaint  contains  no  statement  that  could  serve  as  a  legal  bar  to  his  trial 
on  the  charges  now  pending  against  him. 


PUBLIC  PROPERTY:  Sale  of  Waste  Matter  under  Ordnance  Contracts. 

Under  a  contract  of  the  Ordnance  Department,  made  upon  a  cost  plus  basis, 
which  provided  that  the  United  States  sliould  pay  for  and  take  title  to  material 
purchased  for  use  in  the  performance  of  the  contract,  scrap  metal,  scrap  lumber, 
and  other  waste  products  are  the  property  of  the  Government  and  may  lawfully 
be  disposed  of  without  survey  or  advertisement,  and  the  proceeds  paid  over  to 
the  Unite<l  States.  .Such  materials,  since  they  accumulate  at  the  contractors' 
plants  and  not  at  arsenals,  depots,  or  military  posts,  do  not  fall  within  the  pro- 
visions of  Army  Regulations  679  and  680  and  section  1241,  Revised  Statutes. 

470.1. 

War  Department,  J.  A.  Q.  O.,  January  21,  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  desired  with  reference  to  the  sale  of  scrap 
metals,  scrap  lumber,  and  other  waste  products,  representing  the  residue  of 
materials  purchased  for  use  in  the  performance  of  contracts  of  the  Ordnance 
Department  made  upon  a  cost  plus  profit  basis,  which  contracts  provide  that  the 
United  States  shall  pay  for  and  take  title  to  material  purchased  for  use  in  the 
performance  of  the  contract  so  that  the  title  to  such  waste  products  is  vested 
in  the  United  Statea  It  is  stated  that  it  has  been  the  custom  to  permit  the 
contractors  at  whose  plants  these  accumulations  have  taken  place  to  dispose 
of  the  scrap  and  waste  products,  such  disposition  being  made  under  Instruc- 
tions from  the  contracting  officer  and  the  proceeds  thereof  being  turned  in  to 
the  United  States;  but  that  some  question  has  arisen  as  to  whether  this  prac- 
tice accords  with  paragraph  679  of  the  Army  Regulations,  under  which  waste 
products  are  required  to  be  disposed  of  only  "  to  the  highest  bidder  on  sealed 
proposals,  on  due  public  notice." 

2.  Paragraphs  679  and  680,  Army  Regulations,  require  scrap  metaLs  and  other 
waste  products  accumulating  at  arsenals,  depots,  and  military  i>osts,  which  are 
unsuitable  for  the  public  service  to  be  disposed  of  to  the  highest  bidder.  Such 
disposition  rests  on  regulation  made  under  authority  of  section  1241,  Revised 
Statutes,  which  provides: 

"  The  President  may  cause  to  be  sold  any  military  stores  which,  upon  proper 
inspection  or  survey,  appear  to  be  damaged,  or  unsuitable  for  the  public  service. 
Such  Inspection  or  survey  .shall  be  made  by  officers  designated  by  the  Secretary 
of  War,  and  the  sales  shall  be  made  under  regulations  prescribed  by  him." 

It  has  been  held  by  this  office  (Dig.  Ops.  J.  A.  G.  1912,  p.  958)  that  In  view  of 
the  character  of  the  materials  to  be  disposed  of,  no  inspection  or  survey  would 
be  necessary  to  determine  whether  they  are  in  fact  "damaged  or  unsuit- 
able," or  to  ascertain  how  they  became  so.  The  materials  under  considera- 
tion are  not  within  the  terms  of  the  Regulations  as  they  accumulate  at  the 
contractors'  plants  and  not  •*  at  arsenals,  depots,  and  military  posts."  For  this 
reason  and  l>ecause  the  materials  under  consideration  accumulate  rapidly  and  if 
not  disposed  of  promptly  seriously  Interfere  with  the  performance  of  the  con- 
tracts, and  as  the  resort  to  the  regulation  method  of  disposing  of  these  mate- 
rials will  involve  considerable  delay  without  corresponding  advantage,  this  office 
sees  no  legal  objection  to  authorizing  the  disposition  of  such  materials,  wlthouf 
advertising,  the  proceeds  thereof  being  turned  in  to  the  United  States ;  the  mate- 
rials to  be  disposed  of  in  each  case  at  the  highest  market  price,  under  the  direc- 
tion of  the  contracting  officer. 


PAT  AND  ALLOWANCES:  Pay  of  Soldier  Making  Fraudnlent  Enlistment 

A  member  of  the  Regular  Army  Reserve  was  called  to  the  colors  and  while 
on  his  way  to  report  for  duty  got  drunk  and  enlisted  under  an  assumed  name. 
He  was  assigned  to  an  organization  and  promptly  reported  what  he  had  done 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  45 

to  his  company  commander,  who  procured  his  discharge  nearly  three  months 
later,  at  which  time  he  was  called  into  the  service  from  the  reserve  list.  Held, 
That  the  rule  that  one  is  not  entitled  to  be  paid  for  services  under  a  fraudulent 
enlistment  repudiated  by  the  Government  applies  only  to  services  rendered  prior 
to  the  time  that  the  Government  ascertained  the  fact  of  the  fraud,  and  that 
the  soldier  was  entitled  to  pav  from  that  time  until  his  discharge.  (22  Comp. 
Dec.  538.)  He  is  entitled  to  be  paid  as  a  reservist  only  from  the  date  that  he 
rejoined  the  service  as  a  reservist. 

242.1. 

War  Department,  J.  A.  G.  O.,  January  21,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  the  period  for  which  Pvt.  — '- 


Nineteenth  Infantry,  is  entitled  to  pay,  "  as  a  reservist,"  under  the  circum- 
stances appearing  substantially  as  follows: 

Pvt* was  a  member  of  the  Regular  Army  Reserve,  and  on  May  25, 

1917,  he  was  called  to  the  colors.  According  to  his  statement  herewith  he  went 
to  Caiicago  to  report  for  duty,  and  there  met  some  friends  and  *'  went  to  St. 
Louis,  Mo.,  with  them,  got  drunk  and  enlisted  under  the  name  of  John  Jones." 
Under  his  new  enlistment  he  was  assigned  to  the  Nineteenth  Infantry,  Fort  Sam 

Houston,  Tex.    Pvt. states  that  he  reported  to  his  company  commander 

what  he  had  done,  and  that  he  was  discharged  August  16,  1917,  upon  a  letter  of 
recommendation  of  his  regimental  conunander,  and  w^as  thereupon  called  into 
the  service  from  the  reserve  list.    He  further  states : 

"  While  waiting  for  tlie  decision  I  went  without  my  pay  for  two  months  and 
have  not  drawn  my  back  pay  as  a  reservist." 

2.  It  is  quite  clear  that  Pvt. is  entitled  to  be  paid  as  a  reservist  only 

from  the  date  that  he  rejoined  for  service  as  a  reservist,  and  it  appears  that  this 
was  August  16,  1917.  This  appears  to  dispose  of  the  specific  question  presented. 
I  deem  it  not  improper  to  add,  however,  that  while  a  soldier  is  not  entitled  to  be 
paid  for  services  as  an  enlisted  man  under  a  fraudulent  enlistment  repudiated 
by  the  Government,  as  in  this  case  (22  Ck)mp.  Dec.  538),  tliis  rule,  in  the  opinion 
of  this  office,  should  apply  only  to  sen^ice  rendered  under  the  fraudulent  enlist- 
ment prior  to  the  time  the  Government  definitely  ascertained  the  fact  of  the 
fraud.  For  the  time  he  is  continued  in  the  service  under  such  enlistment  after 
the  ascertainment  by  the  Government  of  the  fact  of  the  fraud,  I  think  he  is  en- 
titled to  be  paid.  Nor  has  it  been  the  rule  to  take  away  from  the  soldier  the  pay 
received  under  a  fraudulent  enlistment  unless  he  has  I'eceived  more  pay  than 
he  would  be  entitled  to  receive  if  his  enlistment  had  been  legal  (22  CJomp. 
Dec.  5S9). 


PATENT:  Use  by  GoTernment  of  Article  Patented  Abroad, 

The  use  of  trucks  manufactured  for  the  United  States  Government  in  ac- 
cordance with  a  foreign  patent  for  use  in  the  country  granting  the  patent, 
while  an  infringement  of  such  patent,  would  not  subject  the  Government  to 
Buit,  for  such  infringement,  either  abroad  (Vavasseur  v.  Krupp,  L.  R.  9  Ch.  D. 
351)  or  in  the  United  States  Ck)urt  of  Claims  (United  States  v,  Berdan  Firearms 
Manufacturing  Go.  (156  U.  S.  552),  as  the  act  of  June  25,  1910  (36  Stat.  851), 
conferring  jurisdiction  on  the  Court  of  Claims  for  infringement  by  the  Govern- 
ment of  a  patent  does  not  extend  to  patents  issued  by  a  foreign  Government. 
The  United  States  should  therefore  use  such  foreign  patents  as  occasion  de- 
mands and  should  contemplate  eventual  settlement  through  special  appropria- 
tions by  Congress. 

073.4 

War  Department,  J.  A.  G.  O.,  January  21,  1918. — To  The  Adjutant  General. 

1.  The  question  asked  by  the  Quartermaster  General  is  whether  there  would 
be  an  infringement  of  patent  rights  if  the  United  States  Government  were  to 
cause  trucks  to  be  manufactured  in  the  United  States  in  accordance  with 
foreign  patents  and  were  to  use  the  trucks  abroad  without  licenses  from  the 
patentees. 

2.  The  use  of  such  trucks  in  the  country  granting  the  patent  would  be  au 
infringement  Nevertheless,  the  decision  of  the  English  Court  of  Appeal  in 
Vavasseur  v.  Krupp,  L.  R.  9  Ch.  D.  351,  shows  that  the  United  States  Gov- 
ernment could  not  be  sued  in  the  foreign  country  nor  otherwise  prevented  there 
from  using  the  trucks.    Further,  the  Supreme  Court  of  the  United  States  has 
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decided,  iu  United  States  v.  Berdan  Firearms  Manufacturing  Oa.,  156  U.  S. 
552,  that  the  Court  of  Claims  has  no  jurisdiction  over  a  suit  for  infringe- 
ment of  a  patent;  and,  though  the  act  of  June  25,  IftlO  (86  Stat.  851),  gives  to 
the  Court  of  Claims  jurisdiction  tor  infringement  of  a  patent  granted  by  the 
United  States,  the  statute  does  not  extend  to  a  patent  Issued  by  a  foreign 
government. 

3.  For  the  reasons  given  the  United  States  should  use  the  foreign  patents 
as  occasion  demands,  and  should  contemplate  eventual  settlement  tiirough 
special  appropriations  by  Congress. 


DISCIPLINE:  immaterial  Error. 

Where,  upon  a  pl^fsSM  guilty  the  president  of  a  court-martial,  seeking  to  com- 
ply with  Manual  for  Otturts-Martial,  paragraph  154,  made  an  incorrect  state- 
ment to  the  accused  as  tothe  nature  of  the  offense  and  the  maximum  punish- 
ment, the  findings  and  sentence  of  the  court  are  not  invalid  if  in  the  opinion 
of  the  reviewing  authority  the  erroneous  statement  has  not  injuriously  affected 
the  substantial  rights  of  the  accused. 

jAmjABY  22,  1918. 

250.02 
BYom :  Oflace  of  the  Judge  Advocate  General. 
To:  Department  Judge  advocate, 

Headquarters department. 

Subject:  Effect  of  failure  of  the  president  of  a  general  court-martial  after  a 

plea  of  guilty  to  explain  the  elements  of  offenses  and  to  advise  the  accused 

of  the  maximum  punishment. 

1.  You  state  that  in  the  case  of  Pvt.  ,  Headquarters  Company,  One 

hundred  and  ninth  Infantry,  which  is  now  before  the  reviewing  authority, 
the  accused  is  charged  with  fraudulent  enlistment.  That  In  explaining  the 
nature  of  the  offense  charged  and  the  maximum  punishment,  the  president  of 
the  court  committed  an  error  and  did  not  state  the  nature  of  the  offense  and 
the  maximum  punishment  correctly.  You  refer  to  the  memorandum  of  the 
Judge  Advocate  General  in  the  case  of  Pvt.  W.  (C.  M.  108169),  in  which 
it  was  held  that  the  findings  and  the  sentence  of  the  court  were  invalid 
because  of  the  failure  of  the  court  to  advise  the  acaised  of  the  nature  of  the 
offense  with  which  he  was  charged  and  the  maximum  penalty  that  might  be 
imi)osed.  You  ask  if  failure  to  observe  the  provisions  of  paragraph  154  of  the 
Manual  for  Courts-Martial  "  ♦  *  ♦  is  to  be  conclusively  presumed  to  Inju- 
riously affect  the  substantial  rights  of  the  accused  so"  as  to  render  the  pro- 
ceedings Invalid  as  a  matter  of  law." 

2.  After  the  accused  has  pleaded  guilty  the  matter  of  advising  him  of  the 
nature  of  the  offenses  with  which  he  has  been  charged  and  the  maximum  pun- 
ishment that  may  be  imposeil  is  a  matter  of  procedure.  The  failure  to  advise 
the  accused,  or  an  error  in  the  advice  given  will  not  invalidate  the  proceedings 
unless  iu  the  opinion  of  the  reviewing  authority  or  confirming  authority  the 
error  complained  of  has  injuriously  affected  the  substantial  rights  of  the 
accused.  In  every  case  where  an  error  of  this  nature  has  occurred,  the  ques- 
tion of  whether  or  not  the  substantial  rights  of  the  accused  have  been  inju- 
riously affected  is  for  the  determination  of  the  reviewing  or  confirming  author- 
ity. If  the  rights  of  the  accused  have  not  been  injuriously  affected,  the  record 
is  not  invalidated  by  the  error.  If  they  have  been  injuriously  affected,  the  • 
record  is  Invalidated  by  the  error.    (A.  W.  37;  par.  154,  M.  CM.) 

3.  In  the  W.  case,  supra,  the  error  complained  of  had,  in  the  opinion  of  this 
office,  injuriously  affected  the  substantial  rights  of  the  accused.  The  precedent 
followed  in  that  case  is  not  applicable  to  all  cases  where  like  error  has  oc- 
curred. Its  applicability  depends  not  on  whether  or  not  error  has  occurred, 
but  on  whether  or  not  the  error  has  injuriously  affected  the  sul)stantial  rights 
of  the  accused. 


ENLISTMENT:  Surrender  to  Civil  Authorities. 

A  man  convicted  of  a  felony  and  paroled,  subsequently  enlisted  !n  the  Coast 
Artillery  Corps.  Nearly  two  years  after  the  expiration  of  his  parole  the  court 
which  convicted  him  purported  to  revoke  his  parole  and  made  application  to 
his  commanding  ofllcer  for  his  surrender.  His  company  and  fort  commanders 
certified  that  he  was  a  good  soldier  and  recommended  his  retention  In  tho 
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serTlce.  Held,  that  his  enlistment,  though  in  violation  of  section  1118,  Revised 
Statutes,  is  not  void  but  voidable  only  at  the  option  of  the  United  States 
(Dig.  Opa  J.  A.  G.  1912,  p.  606;  In  re  Orimley,  137  U.  S.  147),  that  the  Gov- 
ernment may  elect  not  to  avoid  the  contract  because  of  the  Illegal  enlistment 
and  refuse  to  discharge  him  until  the  expiration  of  his  enlistment,  and  that  the 
action  of  the  court  in  revoking  the  parole  after  its  expiration  is  without  legal 
effect  and  should  be  disregarded. 

342.1C. 

War  Department,  J.  A.  G.  C,  January  22,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  upon  the  request  and  recommendation 
of  the  commanding  general,  Northeastern  Department,  January  10,  1918,  that 
the  War  Department  "  waive  the  violation  of  section  1118,  Revised  Statutes  " 

in  the  enlistment  In  the  military  service  of  Pvt.  ,  Coast  Artillery  Corps, 

Eighth  Company,  Portland,  who  previous  to  said  enlistment  had  been  con- 
victed in  the  circuit  court  of  Scott  County,  Mo.,  of  the  offense  of  manslaugh- 
ter, a  felony,  and  sentenced  to  two.  years*  confinement  in  the  State- penitentiary. 

It  is  stated  in  the  papers  that is  a  good  soldier  and  his  retention  in  the 

service  is  recommended  by  his  company  and  fort  commanders.  Concerning  this 
case,  the  commanding  general,  Northeastern  Department,  say 8 : 

"  At  the  time  sentence  was  impose<l,  the  defendant  was  paroled  for  the  term 
of  three  years  unless  the  parole  should  be  sooner  revoked.  In  August,  1917, 
nearly  two  years  after  his  parole  had  expired,  the  court  purported  to  revoke 
his  parole,  and  made  application  for  his  surrender,  all  of  which  appears  by 
certified  copies  from  the  clerk  of  the  Circuit  Court,  Scott  County,  In  possession 
of  these  headquarters.  As  of  course  an  order  revoking  the  parole  two  yeara 
after  the  parole  expired  is  on  its  face  void,  regardless  of  Pvt.  state- 
ment that  he  performetl  all  the  conditions  of  parole,  surrender  of  this  soldier 
has  been  refused."                           § 

2.  Section  1118,  Revised  Statutes,  provides  as  follows : 

"No  minor  under  the  age  of  sixteen  years,  no  insane  or  Intoxicated  person, 
no  deserter  from  the  military  service  of  the  United  States,  and  no  person  who 
has  been  convicted  of  criminal  offense,  shall  be  enlisted  or  mustered  into  the 
military  service." 

Thus,  it  would  appear  that  enlistment  of was  Illegal  in  the  sense  of 

Its  being  In  contravention  of  a  positive  statute,  the  Inhibitions  of  which  the 
War  Department  is  obviously  without  authority  to  waive.  Enlistment  In  the 
Army  is  a  contract,  but  It  is  one  of  those  contracts  which  changes  the  status 
of  the  enlisted  man ;  and  it  has  been  held  by  the  Supreme  Court  of  the  United 
States  that  in  the  absence  of  Insanity,  Idiocy,  and  infancy,  or  other  causes 
which  disable  the  party  from  changing  his  status,  the  disqualifications  for 
enlistment  enumerated  In  section  1118  are  "matters  which  do  not  inhere  in 
the  substance  of  the  contract,"  and  do  not  prevent  a  change  of  status,  nor  ren- 
der the  new  relations  assumed  absolutely  void.  {In  re  Grimlcyy  137  U.  S.  147.) 
Also  with  reference  to  the  disqualifications  for  enlistment  In  the  Army  set  out 
in  section  1118,  this  office  has  held : 

"  ♦  ,  •  *  if  one  who  is  physically  and  mentally  capable  of  rendering  the 
service  of  a  private  soldier  Is  employed  as  a  soldier  and  renders  that  service, 
he  is  a  soldier,  even  though  there  may  be  a  law  forbidding  his  enlistment  in 
iwsitlve  terms,  unless  that  law  declares  him  wholly  Incapable  of  making  a  con- 
tract of  enlistment  so  that  all  such  contracts  entered  into  with  him  would  be 
void  absolutely.  The  law  that  merely  provides  that  he  shall  not  be  enlisted 
would  be  violated  by  enlisting  him,  but  that  could  not  alter  the  fact  that  he  had 
been  enlisted  and  had  become  a  soldier.    •    ♦    ♦  " 

The  rule,  therefore,  would  seem  to  be  well  settled  that  enlistment  In  the 
Army  in  violation  of  the  provisions  of  section  1118,  Revlsctl  Statutes,  the 
applicant  being  otherwise  competent  to  enter  into  the  enlistment  contract,  is 
not  void  but  voidable  only  at  the  option  of  the  United  States.    Thus,  it  appears 

that  all  that  is  necessary  to  hold in  the  military  service  as  a  soldier  is 

for  the  Government  to  elect  not  to  avoid  the  contract  because  of  the  Illegal 
enlistment,  which  may  be  done  by  refusing  to  discharge  him  from  the  service 
until  the  expiration  of  his  enlistment 

3.  Ajs  pointed  out  by  the  commanding  general,  Northeastern  Department,  the 
action  of  the  <?Ourt  in  revoking  the  parole  two  years  after  it  had  expired  Is 

clearly  without  legal  effect,  and  should  be  held  to  service  under  his 

enJistment. 
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DISCHABGE:  Soldier  Conrlcted  of  Felony  by  Civil  Coart 

An  enlisted  man,  who  wfls  convicted  of  Iftrceny  by  a  civil  court  and  sen- 
tenced to  pay  a  fine  of  $50  and  $33  costs  or  to  eight  months'  imprisonmentt 
elected  to  pay  and  did  pay  the  fine  and  costs.  There  being  nothing  to  indicate 
that  the  soldier  is  a  hardened  criminal  and  therefore  unsuited  for  military 
service,  he  should  be  held  to  such  service  during  the  war, 

220.832. 

War  Department,  J.  A.  G.  O.,  January  22,  1918.— To  The  Adjutant  General. 

1.  The  commanding  officer  of  Company  K,  Seventeenth  Infantry,  under 
date  of  December  24,  1917,  requests  authority  to  discharge  from  the  service 

Pvt.  of  that  company,  under  the  provisions  of  paragraph  139,  Army 

Regulations,  this  man  having  been  convicted  of  the  offense  of  larceny  by 
a  civil  court  and  sentenced  to  eight  months'  confinement  at  hard  labor,  with 
privilege  of  being  discharged  from  confinement  upon  payment  of  fine.  It 
appears  from  the  papers  that  a  fine  of  $50  and  $33  costs  has  been  paid,  and 

released  from  confinement,  he  being  now  in  the  guardhouse  at  Chlcka- 

mauga  Park,  Ga.,  awaiting  action  on  this  request.  The  provision  of  Army 
Regulations,  paragraph  139  referred  to  is  as  follows: 

"  An  enlisted  man  will  not  be  discharged  before  the  expiration  of  his  time 
of  service  except  ♦  ♦  •  on  account  of  a  sentence  of  imprisonment  by  a  civil 
court,  whether  suspended  or  not." 

2.  Where  a  soldier  has  been  arrested  by  a  civil  court  and  sentenced  to  con- 
finement it  is  entirely  within  the  discretion  of  the  military  authorities  to  de- 
termine whether  or  not  he  shall  be  summarily  discharged;  whether  he  shall 
be  so  discharged  usually  depends  upon  the  nature  of  the  case,  which,  broadly 
speaking,  Includes  two  main  points,  (1)  is  his  conviction  for  an  offense  which 
by  its  nature  brands  him  as  one  who  should  not  be  allowed  to  return  to  the 
Army;  and  (2)  is  the  term  of  confinement  of  such  duration  as  to  make  it  to 
the  best  interests  of  the  United  States  to  cancel  the  contract  of  enlistment  of 
the  soldier.  In  cases  where  soldiers  have  been  convicted  by  civil  courts  of 
the  offense  of  larceny,  this  office  has  uniformly  recommended  that  they  be 
discharged  from  the  service,  believing  that  a  convicted  thief  should  not  be  re- 
tained in  the  service.  These  recommendations,  however,  were  made  during  a 
time  of  peace,  and  under  conditions  not  making  it  imperative  that  the  man 
power  of  the  Army  be  conserved.  It  will  readily  be  seen  that  the  adoption 
of  such  a  policy  in  time  of  war  would  be  inadvisable,  for  the  reason,  if  adopted, 
it  might  be  much  abused  in  commission  of  minor  thefts,  punishable  by  civil 
authorities,  by  soldiers  desiring  to  escape  military  service,  knowing  in  this 
way  they  could  secure  their  release  from  the  Army. 

The  War  Department  has  announced  the  policy  during  the  war  that  offenders 
in  the  military  service  will  be  held  to  service  in  all  cases  where  this  can 
be  consistently  done.  This  policy  was  conceived  with  a  view  to  obviating 
the  loss  of  man  power  involved  in  dishonorable  discharge.  It  will  be  seen, 
therefore,  that  the  previous  policy  of  the  War  Department  regarding  sol- 
diers convicted  of  offenses  by  civil  courts,  while  appropriate  to  peace-time 
standards  iA  utterly  inappropriate  in  time  of  war,  as  well  as  being  incon- 
sistent with  the  announced  policy  regarding  separation  from  the  service  of 
soldiers  tried  by  courts-martial.  It  is  believed  that  no  general  policy  with 
reference  to  the  particular  character  of  cases  under  consideration  should,  at 
this  time  be  adopted;  but  that  the  action  to  be  taken  in  each  individual 
case  of  conviction  of  soldiers  by  civil  courts,  be  made  to  depend  upon  the  facta 

surrounding    that    case.     Concerning   's   offense    the   judge    advocate. 

Southeastern  Department,  says : 

"  While  hardened  criminals  should  properly  be  separated  from  the  service,  it 
is  the  policy  in  such  cases  to  accompany  a  dishonorable  discharge  with  a 
long  term  of  confinement.  In  the  present  case,  there  is  nothing  to  indicate 
that  this  soldier  belongs  to  this  class,  and  while  the  conviction  of  the  civil 
authorities  is  evidence  of  his  guilt  of  the  offense  charged,  there  is  nothing 
to  indicate  that  he  may  not  have  yielded  to  a  transient  impulse  and  may  still 
have  within  him  the  capacity  for  efficient  military  service. " 

3.  In  view  of  the  facts  stated  by  the  department  judge  advocate,  and  the 
reasons  above  set  out  it  is  recommended  that  the  authority  requested  to  dis- 
charge    under  the  above  quoted  provision  of  paragraph  139,  Army 

Regulations,  be  denied. 
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SELECTIVE  DRAFT  ACT:  Allen  Declarant,  Liability  to  Draft. 

An  Austrian  subject,  whose  declaration  of  intention  to  become  a  citizen  of 
the  United  States  was  made  so  long  ago  as  to  be  no  longer  usable  as  a  basis  for 
naturalization,  is  subject  to  the  selective  draft  act  (40  Stat.  76).  (Sec.  101, 
Rule  XXVII,  note  1,  S.  S.  R.,  P.  M.  G.  O.  Form  999A). 

324.71. 

January  23,  1018. 

Deab  Sik:  Your  letter  of  January  19  raises  the  question  whether  the  draft 
law  applies  fully  to  an  Austrian  subject  whose  declaration  of  intention  to  be- 
come a  citizen  of  the  United  States  was  made  so  many  years  ago  as  to  have 
become  Incapable  of  being  longer  used  as  a  basis  for  naturalization.  It  seems 
that  he  was  drafted  in  October,  1917,  and  that  his  declaration  of  intention 
became  obsolete,  so  to  speak,  in  December.  A  declaration  of  intention,  whether 
obsolete  or  not,  does  not  cause  a  person  to  be  a  citizen,  either  wholly  or  partly. 
Mention  of  declaration  of  intention  was  inserted  in  the  draft  law  (40  Stat  76), 
it  seems,  simply  because  the  general  rule  is  that  one  who  makes  his  permanent 
home  in  the  United  States  should  bear  all  burdens,  and  because  declaration  of 
intention  is  an  excellent  proof  that  an  alien  is  here  for  the  purpose  of  making 
the  Unltetl  States  liis  permanent  home.  The  Austrian  whom  you  describe  comes 
within  the  letter  and  the  spirit  of  the  draft  act. 


EIGHT  HOUR  LAW :  Employment  of  Laborers  on  Private  l^rk. 

The  provisions  of  the  eight  hour  act  of  June  19,  1912  (37  Stat.  137),  forbids 
only  the  employment  with  respect  to  contracts  within  its  prohibition  of  laborers 
or  mechanics  for  more  than  eight  hours  in  any  one  calendar  day  upon  such 
work,  that  is,  it  is  intended  to  regulate  the  v/ages  of  persons  employed  on  Gov- 
ernment contracts,  so  far  as  respects  their  employment  on  work  for  the  Govern- 
ment ;  consequently,  the  law  would  not  be  violated  by  the  employment  of  la- 
borers who  have  worked  for  not  more  than  eight  hours  on  Government  work, 
for  an  additional  two  hours  on  private  work. 

230.4423. 

War  Department,  J.  A.  G.  O.,  January  24,  1918. — To  the  Quartermaster 
General. 

1,  The  papers  in  reference  disclose  that  the  Spokane  Dry  Goods  Co.  of  Spo- 
kane, Wash.,  has  a  contract  with  the  Government  for  the  manufacture  of  10,000 
pairs  of  breeches  and  it  inquires  "  if  in  emergency  cases  we  would  be  permitted 
to  work  an  employee  eight  hours  on  Government  w^ork  and  say  two  hours  on 
work  for  our  civilian  trade."  By  the  preceding  indorsement  the  Quartermaster 
General  requests  a  decision  upon  the  question  raised. 

2.  The  language  of  the  eight  hour  act  of  June  19,  1912  (37  Stat.  137),  for- 
bids only  the  employment,  with  respect  to  contracts  within  its  prohibition,  of 
Ial)orers  or  mechanics  for  "  more  than  eight  hours  in  any  one  calendar  day 
upon  such  work;"  i.  e.,  the  work  under  contract  for  the  Government.  So  far 
as  the  eight  hour  act  of  June  19,  1912,  is  concerned,  that  law  would  not  be  vio- 
lated W'here  the  employee  does  not  work  more  than  eight  hours  on  Government 
work  by  reason  of  the  fact  that  he  is  required  to  work  additional  time  on  work 
done  for  private  parties. 

,3.  The  naval  appropriation  act  of  March  4,  1917  (39  Stat.  1168,  1192),  author- 
izes the  suspension,  in  case  of  national  emergency,  of  the — 
*'  provisions  of  law  prohibiting  more  than  eight  hours  labor  in  any  one  day  of 
])ersons  engaged  upon  work  covered  by  contracts  with  the  United  States:  Pro- 
vided further^  That  the  wages  of  persons  employed  upon  such  contracts  shall  be 
computed  on  a  basic  day  rate  of  eight  hours  work,  with  overtime  rates  to  be 
paid  for  at  not  less  than  time  and  one-half  for  all  hours  work  In  excess  of 
eight  hours." 

This  act  authorizes  the  suspension  of  the  eight  hour  statute,  where  its  provi- 
sions apply,  and  further  requires  that  the  wages  of  persons  employed  upon  such 
contracts  shall.^  computed  on  a  basic  day  rate  of  eight  hours'  work,  with  over- 
time rates  to  be  paid  for  at  not  less  than  time  and  one-half  for  all  hours'  work 
in  excess  of  eight  hours.  In  the  opinion  of  this  office  this  provision  is  intended 
to  regulate  the  wages  of  persons  employed  on  Government  contracts,  so  far  as 
respects  their  employment  on  work  for  the  Ooiernment;  and  I  do  not  think 
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that  it  can  fairiy  be  constmed  as  a  regulation  of  the  rate  of  wages  for  employ- 
ment on  private  work.  I  am  therefore  of  opinion  thot  the  law  would  not  be 
violated  by  the  employment  of  laborers  who  have  worked  for  not  more  Hian 
eight  hours  in  any  one  calendar  day  on  Oo^^^lraent  work,  for  an  additional 
two  hours  on  private  work. 


OFFICE:  Eligibility  of  Officers  of  Philippine  Sconts  with  Less  than  One 
Tear's  Serviee  for  Examination  for  Appointment  as  Provisional  Second 
Lientenants. 

An  officer  in  tiie  Philippine  Scouts,  with  the  permission  of  the  examining 
board,  took  and  passed  the  examination  for  appointment  as  a  provisional  sec- 
ond lieutenant,  at  a  time  when  he  was  ineligible  to  take  such  examination 
because  he  had  completed  only  10  vionths  of  the  one  year  of  service  required 
by  law.  Held,  tliat  such  examination  can  be  accepted  as  the  basis  for  his 
appointment  after  he  has  completed  his  one  year  of  service.  The  time  of 
taking  the  examination  is  not  iniiwrtant,  if  the  pei-iod  Intervening  between 
the  date  of  examination  and  the  date  of  induction  into  office  be  not  so  great 
that  a  change  in  t^e  qualifications  of  the  candidate  is  likely  to  result  in  the 
interim. 

210.11. 

War  Department,  J.  A.  G.  C,  January  24,  1918. — To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  presents  the  ques- 
tion: Can  the  examination  of  Second  Lieut.  Ansel  G.  Winenian,  Philippine 
Scouts,  held  in  July,  1917,  at  a  time  wlien  he  did  not  meet  Uie  requii'ements 
of  the  law  go\'ernlng  the  provisional  appointments  of  second  lieutenants  In  the 
Regular  Army  in  that  he  had  only  served  10  mouths,  be  accepted  as  a  basis 
for  his  appointment  now  that  he  has  completed  his  one  year  of  sei'vlce? 

2.  Second  Lieut.  Ansel  G.  Wlneman,  PlilUpplne  Scouts,  was  commissioned 
In  the  Scouts  in  September.  1916.  In  July,  1917,  he  successfully  passed  the 
examination  for  appointment  as  a  provisional  second  lieutenant.  Special 
Regulation  No.  1,  published  April  7,  1917,  paragraph  7,  section  2,  contains 
the  provision  that  before  a  Scout  officer  is  eligible  to  take  the  examination  he 
must  have  had  one  year  of  service.  Notwithstanding  this  regulation,  the 
examining  board  i^ei'mitted  Second  Lieut.  Wineman  to  take  the  pi'escribed 
examination  and  determined  that  he  had  the  necessary  qualifications  for  the 
provisional  appointment  of  second  lieutenant.  Tlie  time  for  the  examination 
is  not  important,  if  the  time  intervening  between  the  date  of  examination  and 
the  time  of  IrMluction  Into  office  i>e  not  so  great  that  a  change  Jn  tlie  qnalifica- 
tlona  of  the  candidate  is  likely  to  result  in  the  interim. 

This  office  in  an  opinion  of  August  6,  1917  <Ops.  J.  A.  G.  64-212),  in  tlie  case 
of  Pvt..  First  Gloss,  Jack  A.  Nichols,  said : 

"To  require  a  reexamination  of  Pvt  Niciiols,  after  he  has  successfully 
passed  an  examination  which  would  be  in  effect  identical  with  the  reexami- 
nation, would  be  a  useless  repetition  of  work." 

3.  I  am  of  tlie  ojxinion  that  the  examination  of  Second  Lieut.  Ansel  G.  Wine- 
man,  Philippine  ♦Scouts,  held  In  July,  1917.  at  a  time  when  be  did  not  meet 
tlie  requirements  of  tlie  law  governing  the  appointments  of  provisional  second 
lieutenants  in  the  Regular  Army  in  that  he  had  only  served  10  months,  can 
bo  accepted  as  a  basis  for  his  appointment  after  he  ha«  completed  his  one 
year's  servloe. 


DISCHAEGE:  Offiee;  Biseiuirge  of  Enlisted  Mmu  U  Accept  a  C^mmiaBlea. 

IVo  enlisted  men  were  diechargefl  to  enable  them  to  accept  commissions. 
They  were  then  appointed  second  lieutenants,  without  knowledge  that  they 
were  below  the  statutory  age.  Heldj  that  such  discharge  from  military  serv- 
ice, unless  it  was  obtained  !)y  fraud,  is  final  and  can  not  be  amended  or  re- 
voked :  that  tlie  appointment  to  the  office  of  second  lieutenant,  having  been 
completed,  can  not  be  rescinded  by  the  appointing  authority,  and  hence  the  ap- 
pointees can  be  removed  only  by  resorting  to  the  procedure  established  by 
law  for  the  removal  of  officers ;  that  the  fact  that  such  appointees  were  under 
the  age  of  21  in  no  way  Impeaches  their  rlgtit  to  hold  the  offitres  to  which  they 
were  appointed,  the  matter  of  their  eligibiUty  having  beea  foreclosed  by  the 
action  of  the  appointing  pow'cr. 
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210.1. 

War  Department  J.  A.  G.  O.,  January  24,  1918, — To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  is  submitted  the  question  whether  First 
Sergt.  Richard  Ij.  McMunn  and  Sergt.  Edward  W.  Swedberg,  who  were  dis- 
charged to  enable  them  to  accept  commissions  as  scx?ond  lieutenants  in  the 
One  hundred  and  thirtieth  Infantry  and  in  the  One  hundred  and  twenty-third 
Field  Artillery,  but  whose  appointments  have  been  revoked  because  they  were 
under  the  statutory  age,  can  be  allowed  their  traveling  expenses  to  the  place 
of  enlistment  In  a  word,  the  question  is,  Are  these  discharges  final  or  should 
they  be  treated  as  conditional  upon  these  men  receiving  the  appointments  of 
second  lieutenants? 

2.  It  appears  from  the  papers  in  reference  that  Sergt.  Swedberg  is  now  at 
Clintonvllle,  Wis.,  In  the  motor  section  school  of  instruction.  It  does  not  ap- 
pear where  Sergt  McMunn  now  is,  biit  it  is  stated  that  he  has  been  notified 
of  the  revocation  of  his  appointment  as  second  lieutenant 

3.  In  view  of  the  discharge  of  these  men  to  enable  them  to  accept  appoint- 
ments as  second  lieutenants,  the  following  two  questions  arise:  (1)  Are^hese 
discharges  revocable^  and  (2)  can  an  appointment  duly  made  be  recalled  by 
the  appointing  power  because  of  subsequent  discoveries  showing  moral  or 
physical  Ineligibility? 

4.  Diseharffes. — ^The  law  la  well  settled,  as  the  opinions  of  this  office  have 
uniformly*  held,  that  when  an  order  has  been  duly  issyed  discharging  a  man 
from  the  military  service,  it  can  not  be  revoked  unless  it  was  obtained  by  fraud. 
Such  an  order  can  not  be  annulled.  The  officer  or  enlisted  man  so  discharged 
from  the  military  service  can  be  restored  only  by  a  new  appointment  or 
enlistment  as  the  case  may  be.     (Dig.  Ops.  J.  A.  G.  1912,  pp.  454,  455,  456.) 

5.  Appointments, — ^As  to  the  effect  of  an  appointment,  it  is  complete  as  soon 
as  the  appointing  power  has  designated  tlie  person  chosen  to  fill  the  office. 
This  must  be  true,  since  an  appointment  4s  nothing  more  than  a  choice  by  the 
appointing  power,  in  the  exercise  of  an  executive  discretion,  of  the  person  to 
be  appointed.  The  issue  of  a  commission,  while  it  evidences  the  appointment, 
Is  nothing  more  than  a  ministerial  act.  After  the  act  of  appointment  Is  com- 
pleted, the  power  of  the  appointing  authority  is  exhausted.  The  appointing 
power  can  not  revoke  the  appointment  and  substitute  another  in  its  place.  In 
fact  it  has  been  stated  by  many  courts  of  last  resort  in  the  United  States  that 
the  only  exception  to  this  statement  is  in  the  case  of  appointments  by  legis- 
lative bodies,  whose  actions,  like  other  legislative  business.  Is  treated  and 
governed  by  ordinary  legislative  rules.  This  principle,  that  when  the  appoint- 
ing power  has  once  exercised  this  function  it  has  no  more  control,  was  enun- 
ciated and  settled  In  the  Jurisprudence  of  this  country  in  the  famous  case  of 
Marbury  ▼.  Madison  (1  Cranch,  137). 

6.  Therefore,  when  the  appointing  power  has  acted  its  choice  Is  completed. 
It  has  no  authority  to  rescind  and  this  is  especially  true  where  the  appointee 
has  signified  his  acceptance  or  has  done  any  act  In  recognition  thereof,  as  in 
this  case,  by  proceeding  to  obey  orders  issued  in  recognition  of  the  appoint- 
ment And  to  speak  generally,  the  rule  Is  well  settled,  that  where  a  person 
is  appointed  to  an  office  in  the  Regular  Army  or  the  military  forces  of  the 
United  States  he  can  not  be  removed  except  for  cause  and  then  conformable 
to  the  procedure  established  by  section  9  of  the  act  of  May  18,  1917  (40  Stat. 
76,  82),  where  the  President  is  given  authority  to  discharge  any  officer  for  any 
cause  which.  In  Ids  judgment,  will  promote  the  public  service. 

7.  The  fact  that  Sergts.  McMunn  and  Swedburg  were  each  appointed  second 
lieutenants  In  ignorance  of  the  fact  that  they  were  under  the  age  of  21  years 
is  a  fact  if  it  be  a  fact,  that  in  no  way  impeaches  their  right  to  hold  the 
offices  for  which  they  were*  selected.  In  so  far  as  that  matter  goes  to  the 
question  of  eligibility,  it  would  seem  to  have  been  foreclosed  by  the  appointing 
pjower,  and  that  these  men,  as  far  as  their  claims  for  traveling  expenses  are 
concerned,  must  be  treated  and  considered  as  commissioned  ojffK^ers,  and  not  as 
enlisted  men  discharged  from  the  service  to  accept,  by  way  of  promotion,  a 
commiflBlon  which  would  continue  them  in  the  military  service  of  the  United 
Statea 

8.  I  am  of  the  opinion,  since  there  is  nothing  to  show  that  either  of  these 
men  has  been  discharged  from  the  positions  of  second  lieutenants,  to  which 
said  offices  tSiey  were  each  duly  appointed,  that  they  should  be  treated  as  com- 
mlssloiied  officers  traveling  "under  competent  orders,'*  and  as  such  entitled 
to  reimbursement  at  the  rate  of  7  cents  a  mils  sad  no  more,  to  be  computed 
over  the  shortest  usually  traveled  routea 
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SELEOTIYE  DRAFT  ACT:  Drafting  National  Gnard  into  Federal  Serrice. 

The  national  defense  act  (39  Stat.  166)  does  not  recognize  individuals  as 
National  Guardsmen,  except  as  they  form  component  parts  of  an  organization 
which  conforms  to  the  standards  therein  prescrihed.  A  National  Guard  regi- 
ment which  was  authorized  hy  the  President,  but  which  did  not  conform  to  the 
requirements  of  the  national  defense  act  at  the  time  of  the  drafting  of  the 
Nntionnl  Guard  on  August  5,  1017,  was  not  included  in  such  draft,  and  the 
individual  members  of  such  regiment  were  not  affected  by  it. 

325  Januaby  24,  1918. 

[Memorandum.] 

In  the  matter  of  the  recopfnition  of  the  Second  Minnesota  Field  Artillery: 

1.  This  office  has  carefully  considered  the  further  memorandum  presented  by 
the  governor  of  Minnesota  setting  forth  his  views  as  to  why  the  Second  Minne- 
sota Field  Artillery,  which  was  in  process  of  organization  at  the  time  of  the 
draft  of  August  5,  1917,  and  was  not  recognized  by  the  War  Department  until 
some  time  thereafter,  should  be  regarded  as  having  been  Included  in  the  draft- 
The  governor's  contention  is  based  upon  the  view  that  the  Federal  relation  la 
fully  established  by  each  individual  enlisted  man  upon  his  enlistment  and  tak- 
ing the  Federal  oath,  **  provided  a  tactical  organization  to  which  he  may  belong 
has  been  prescribed  by  the  President,"  regardless  of  whether  the  organization 
has  been  recognized  by  the  War  Department  as  a  qualified  National  Guard 
organization.  I  think  this  view  is  not  tenable.  The  Federal  relation  of  the 
enlisted  men  can  be  established  only  through  qualified  National  Guard  organi- 
zations. The  national  defense  act  (39  Stat.  166)  does  not  recognize  indi\iduala 
as  National  Guardsmen  except  as  they  forn)  component  parts  of  organizations 
which  conform  to  the  standards  therein  prescribed,  and  such  an  organization 
does  not  spring  up  immediately  upon  being  authorized  by  the  President.  The 
President  authorizes  the  formation  of  new  National  Guard  organizations,  but 
the  organization  does  not  exist  as  such  until  it  is  formetl,  and  during  the" 
period  of  formation  persons  who  enlist  into  it  do  so  upon  a  condition  subse- 
quent that  the  organization  shall  qualify  as  a  National  Guard  organization ;  and 
If  It  never  so  qualifies  and  the  enlisted  men  are  not  transferred  to  some  other 
organization  they  never  become  National  Guardsmen.  In  the  case  of  the  Second 
Minnesota  Field  Artillery,  the  War  Department  was  not  advised  that  its  organi- 
zation had  been  completed  until  after  the  President's  draft  of  August  5,  1917, 
and  upon  inspection  thereafter  by  order  of  the  W^ar  Department  it  •.7as  found 
not  to  conform  to  the  requirements  of  the  national  defense  act.  The  War 
Department  Is  charged  with  the  duty  of  determining  when  either  a  new  organi- 
zation or  a  prior  qualified  existing  organization  meets  the  requirements  under 
the  national  defense  act ;  and  it  is  clear  that  when  the  new  Minnesota  regiment 
of  Field  Artillery  was  found  by  the  War  Department  not  to  conform  to  the 
requirements  of  the  national  defense  act,  if  no  steps  had  ever  been  taken  to 
remedy  the  defects  it  never  w^ould  have  become  a  National  Guard  organization 
under  existing  law  and  the  men  enlisted  therein  would  never  have  become 
National  Guardsmen  so  long  as  they  remained  with  the  organization  In  that 
status.  Such  was  the  status  of  this  organization  on  August  5,  1917,  at  the 
time  of  the  President's  draft.  Neither  the  organization  nor  the  individuals 
were  National  Guard  In  the  Federal  relation.  The  organization  was  not,  be- 
cause the  mere  prescribing  by  the  President  of  an  organization  does  not  estab- 
lish it.  The  enlisted  men  were  not,  because  their  Federal  relation  can  be 
established  onl  •  through  an  organization  w^hich  has  been  organized  and  estab- 
lished In  conformity  to  the  national  defense  act. 

2.  For  these  reasons  and  those  stated  in  my  memorandum  of  January  3,  it  is 
the  view  of  this  office  that  the  Second  Minnesota  Field  Artillery  was  not  in- 
cluded In  the  President's  draft  of  August  5,  1917,  nor  were  the  individuals 
affected  by  that  draft. 


DISCIPLINE:  Review  of  General  Conrt-Martial  Proceedings  npon  Transfer 
to  Another  Command. 

A  soldier  was  duly  tried  by  a  general  court-martial  convened  by  the  com- 
mander of  the  Southeastern  Department.  The  record  has  been  transmitted  to 
the  reviewing  authority,  who  desires  that  proceedings  in  revision  be  had  on  the 
ground  that  the  sentence  imposed  by  the  court  Is  inadequate  and  inappropriate. 
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The  members  of  the  court  and  the  judge  advocate  are  now  without  the  court- 
martial  jurisdiction  of  the  commander  of  the  Southeastern  Department,  being 
at  Camp  Beauregard  and  under  the  command  of  the  division  commander  at 
that  camp.  Beld,  (1)  while  the  department  commander  has  the  right  to  ap- 
prove ther-  sentence  and  publish  a  general  court-martial  order  In  the  case 
(A,  W.  46),  he  Is  without  authority  to  return  the  record  to  the  president  of 
the  court  and  direct  the  court  to  reconvene  and  reconsider  Its  sentence;  (2) 
if  the  accused  has  not  been  transferred  to  Camp  Beauregard,  the  commander  of 
that  camp  has  no  jurisdiction  over  the  case;  (3)  If,  however,  the  accused  has 
been  transferred  to  Camp  Beauregard,  the  commander  of  the  Southeastern 
I>epartment  may  transmit  the  record  to.  such  division  commander  as  the  officer 
commanding  for  the  time  being  (A.  W.  46)  ;  (4)  while  the  department  com- 
mander has  no  authority  to  order  the  division  commander  to  reconvene  the 
court,  he  may  properly  make  any  suggestions  he  desires  to  the  division  com- 
mander in  transmitting  the  record  to  him;  (5)  the  division  commander,  upon 
receipt  of  the  record,  has  the  right  either  to  reconvene  the  court  and  direct  It 
to  reconsider  Its  sentence  or  to  approve  the  sentence  and  publish  a  general 
court-martial  order  in  the  case. 

250.42. 

Januaby  25,  1918. 
From:  Office  of  the  Judge  Advocate*  General. 

To:  Department  Judge  Advocate, Department. 

Subject :  Proi)er  reviewing  authority  of  the  proceedings  in  the  case  of  Pvt. . 


1.  You  state  that  the  above  named  private  was  tried  by  general  court-martial 
at  Shreveport,  La.,  on  December  29,  1917,  and  found  guilty  of  violation  of  the 
eighty-sixth  article  of  war;  that  the  court  before  which  the  accused  was  tried 
was  convened  by  the  commander  of  the  Southeastern  Department  The  record 
of  the  trial  was  forwarded  to  the  commander  of  the  Southeastern  Depart- 
ment at  Charleston,  S.  C,  for  review  and  action  under  date  of  January  3, 
1918.  You  state  also,  that  the  sentence  Is  in  the  opinion  of  the  commanding 
general  of  the  Southeastern  Department,  both  inadequate  and  inappropriate, 
and  ^at  proceedings  in  revision  should  be  had  by  the  court  with  a  view  to 
imposing  an  appropriate  and  adequate  sentence.  On  January  14,  1917,  It  Is  pre- 
sumed that  you  mean  January  14,  1918,  the  organization  to  which  the  members 
of  the  court  and  tlie  judge  advocate  belong,  left  Shreveport  for  Camp  Beaure- 
gard. All  the  members  of  the  court  are  now  at  Camp*  Beauregard  and  under 
the  command  of  the  division  commander  at  that  camp.  Under  this  statement 
of  fact,  you  ask  a  series  of  six  questions  In  regard  to  the  jurisdiction  of  the 
commander  of  the  Southeastern  Department  and  the  commander  of  Camp 
Beauregard,  in  this  case. 

2.  You  do  not  state  wliether  the  accused  or  his  organization  has  been  trans- 
ferred from  the  jurisdiction  of  the  Southeastern  Department  to  the  commander 
at  Camp  Beauregard.  If  the  accused  or  his  organization  has  not  been  trans- 
ferred the  commander  of  Camp  Beauregard  would  have  no  jurisdiction  over 
his  case,  regardless  of  the  fact  that  the  members  of  the  court  and  the  judge 
advocate  have  been  transferred  to  that  jurisdiction. 

3.  You  ask:  (1)  "Has  the  department  commander  any  authority  to  return 
the  record  to  the  president  of  the  court,  and  direct  the  court  to  reconvene  and 
reconsider  its  sentence?" 

Answer.  No.  The  members  of  the  court  having  passed  out  of  the  jurisdiction 
of  the  department  commander,  that  commander  is  now  without  authority  to 
reconvene  the  court. 

Question  (2).  **'Has  the  department  commander  any  right  to  request  the 
division  commander  to  reconvene  the  court  in  order  that  it  may  reconsider  its 
sentence?  " 

xVnswer.  No.  He  may  make  any  suggestion  he  desires  to  the  division  com- 
mander in  transmitting  the  reccA-d  to  him,  but  the  department  commander  has 
no  authority  to  order  or  direct  the  action  of  the  division  commander. 

Question  (3).  "If  the  foregoing  question  is  answered  in  the  affirmative, 
has  the  division  commander  the  right  to  exercise  his  own  judgment  as  to  the 
sufficiency  of  the  sentence  and  decline  to  reconvene  the  court?  " 

Answer.  Yes. 

Question  (4).  _"  Should  the  department  commander  merely  transmit  the 
record  to  the  division  commander,  as  the  *offlcer  commanding  for  the  time 
being/  iudicated  in  Articles  of  War  46,  without  furtlier  explanation?' 


)>• 
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Answer.  Yes.  If  the  department  commander  transmits  th^  record  to  the 
division  commander,  the  department  commander  should  leave  the  action  to  be 
taken  entirely  to  the  judgment  of  the  division  commander. 

Question  (5).  "Has  the  department  commander  the  right  to  approve  the 
sentence  and  publish  a  general  court-martial  order  in  this  case?  *' 

Answer.  Yes.  The  record  as  it  now  stands  in  this  particular  case  may  be 
reviewed  and  acted  upon  by  either  **  the  officer  appointing  the  court,"-  or  "  the 
officer  eommanding  for  the  time  being."  Tliere  are  a  number  of  cases  of  about 
the  same  status  as  the  one  you  mention  and  this  office  has  suggested  that  in 
order  to  avoid  confusion,  it  is  geiierally  advisable  to  forward  tlie  record  in  all 
such  cases  to  the  "officer  commanding  for  the  tin»e  being,"  for  review  and 
action.  In  this  connection  your  attention  is  also  directed  to  paragraph  1,  Gen- 
eral Orders,  No.  96,  War  Department,  1917,  which  is  as  follows : 

**  Paragraph  191,  Army  Regulations,  is  amended  so  as  to  exempt  from  the 
control  of  the  department  commander  In  all  that  pertains  to  administration, 
instruction,  training,  and  discipline  aU  of  the  organized  tactical  divisions  of 
the  National  Guard  and  National  Army  after  they  have  arrived  at  their  divis- 
ional camps." 

Question (6).  "Has  the  division  commander  the  right  to  reconvene  the  court 
which  was  created  by  an  order  of  the  department  commander  and  direct  it  to 
reconsider  its  sentence?" 

Answer.  If  all  the  members  of  the  court,  the  Judge  advocate,  and  the  accused 
are  now  within  the  jurisdiction  of  the  division  commander,  that  commander 
is,  under  the  forty-sixth  article  of  war,  "  the  officer  commanding  for  the  time 
being."  As  such  he  Is  vested  with  all  the  iK>wer,  in  this  particular  case,  that 
was  possessed  by  the  convening  authority  while  the  accused,  the  members  of 
the  <?ourt  and  the  judge  advocate  were  in  the  Jurisdiction  of  the  convening 
authority.    (1  Wlnthrop.  Military  Law  and  Precedents,  p.  689.) 


ENLISTMENT:  Enlifltment  hj  Minor  is  MmtIm  Corfs;  Jvisdietioii  of  Civil 
Gourto  oa  Ealistmeiit  hj  Miaor. 

No  distinction  should  be  made  between  the  Army  and  the  Marine  Corps  in  the 
treatment  of  minors. 

The  following  rules  have  been  establleiied  by  the  courts  with  regard  to  the 
discharge  of  a  minor  who  enlisted  without  tiie  written  consent  of  his  parent 
or  guardian.  A  minor  over  16  can  not  avoid  his  enlistment;  his  parent  or 
guardian,  to  do  so,  mrust  act  seasonably,  and  before  the  minor  has  attained  the 
age  of  18  years.  If  the  minor  is  being  held  for  an  olfense  against  military  law, 
the  jurisdiction  of  the  military  authorities  can  not  be  ousted  by  the  civil  courta. 
(On  the  general  subject,  see  note  in  89  L.  R.  A.,  N.  S.  454.) 

Januaxt  24,  1918. 
/       220.8d6. 

(Memorandom  for  the  Judg«  Advocate*  Ctoneral.! 

1.  (a)  Should  any  distinction  be  made  between  the  Army  and  Marine  Corps 
in  the  treatment  of  minors,  and, 

(b)  Under  what  circumstances  should  the  department  refuse  to  grant  an 
'  application  for  the  discharge  of  a  minor  under  18  years  of  age,  who  has  en- 
;    listed  without  the  written  consent  of  his  parent  or  guardian? 

2.  There  is  no  statute  which  in  terms  applies  to  enlistments  in  the  Marine 
Corps.  Enlistments  In  the  Marine  Corps  of  the  United  States  are  not  governed 
by  statutes  relating  to  enlistments  in  the  Navy,  but  are  governed  by  the  statu- 
tory provisions  relating  to  Arn^  enlistments  by  virtue  of  paragraph  4151  of  the 
regulations  prescribed  by  the  Secretary  of  tlie  Navy,  which  reads : 

"  The  regulations  for  the  recruiting  service  of  the  Army  shall  be  applied  to 
the  recruiting  service  of  the  Marine  Corps  as  far  as  practicable." 

In  McCalla  v.  Facer,  144  Federal  61,  it  was  held  that  the  foregoing  regulation 
served  to  make  applicable  to  men  enlisting  In  the  Marine  Corps  the  law  govern- 
ing enlistments  in  the  Army. 

3.  Upon  the  question  of  the  discharge  of  a  minor  from  the  military  service 
who  has  enlisted  without  the  written  consent  of  his  parent  or  guardian,  the 
conclusions  doduclble  from  the  decisions  are: 
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(o)  A  minor  over  16  years  of  age  is  wlttiout  power  to  avoid  his  enlistment. 
In  re  Morrlssey,  137  United  States  J57;  In  re  Grimley,  137  United  States  147; 
In  re  Wall.  8  Fed.  85. 

{b)  To  avoid  the  enlistment  of  a  minor,  application  by  his  parent  or  guardian 
must  be  seasonably  made.  (Ex  parte  Dostal,  243  Fed.  664;  Ex  parte  Rush,  246 
Fed.  172 ;  Ex  parte  Dunakin,  202  Fed.  290 ;  Ex  parte  Hubbard,  182  Fed.  76. ) 

ic)  If  the  apidication  for  his  discharge  is  not  made  until  the  minor  has  at- 
tained the  age  of  18  years,  his  enlistment  is  validated  by  his  service  after  at- 
taining such  age  (Ex  parte  Dostal,  mpra;  Ex  parte  Hubbard,  supra). 

id)  If  the  minor  is  being  held  for  an  offense  committed  against  military  law, 

the  Jurisdiction  of  the  military  authorities  in  the  premises  can  not  be  ousted 

by  the  civil  court.     (Ex,  parte  Dostal,  supra;  DUUnffham  v.  Backer ,  163  Ftnl. 

696 ;  Ex  parte  Foley,  243  Fed.  470 ;  In  re  Miller,  114  Fed.  838 ;  Ex  parte  Dunakin, 

'9upra,) 

DISCIPLINE:  Befnsal  of  Soldier  to  Submit  to  Operation. 

Pursuant  to  paragraph  2,  C^neral  Orders,  No.  167,  War  Department,  1917,  if  a 
soldier  in  time  of  war  refuses  to  submit  to  an  operation  or  medical  treatment, 
a  board  of  three  medical  officers  may  be  convened  by  the  division  commander  or 
by  the  commander  of  a  base  hospital,  and  if  sudi  board  advises  that  such 
operation  or  medical  treatment  is  necessary  to  enable  the  soldier  properly  to 
perform  his  military  duties,  he  may  be  tried  by  court-martial  under  the  ninety- 
sixth  article  of  war  for  thereafter  persisting  in  his  refusal.  It  is  not  necessary 
that  the  board  should  certify  that  the  operation  is  without  risk  to  life. 

jANUAftT  25,  1918. 

707. 

From :  The  Judge  Advocate  General. 

To :  The  division  Judge  advocate, —  Division. 

Subject :  Refusal  of  enlisted  men  to  submit  to  surgical  operation. 

1.  You  transmit  an  official  opinion  rendered  by  you  on  January  13,  for 
the  commanding  general  of  the  Thirty-ninth  Division.  In  the  opinion  you  state 
that  the  regulations  require  that  in  order  to  make  an  enlisted  man  who  refuses 
to  submit  to  an  operation  subject  to  court-martial,  It  is  necessary  that  the 
surgeon  certify  that  the  operation  is  "  without  risk  of  life."  The  surgeons 
decline  to  make  certificates  of  this  nature,  and  insist  on  certifying  that  the 
operation  is  '*  without  appreciable  risk  of  life."  You  ask  the  opinion  of  this 
office  as  to  whether  or  not  a  soldier  can  be  tried  by  general  court-martial  for 
refusal  to  submit  to  an  operation  when  the  surgeon  has  certified  that  it  is 
without  appreciable  risk  of  life. 

2.  Your  attention  is  invited  to  paragraph  2  of  General  Orders,  No.  167,  War 
Department,  1917,  which  Is  as  follows: 

"  In  time  of  war  if  a  soldier  refuses  to  submit  to  operations  or  medical  treat- 
ment, he  will  be  examined  by  a  board  of  three  medical  officers  convened. by 
the  division  commander  or  commander  of  a  base  hospital.  If,  in  the  opinion 
of  the  board,  the  operation  or  medical  treatment  advised  is  necessary  to 
enable  the  soldier  to  perform  properly  his  military  duties,  and  he  persists  In 
his  refusal  after  being  notified  of  the  findings  of  the  board,  he  may  be  tried  by 
court-martial  under  the  ninety-sixth  article  of  war." 

In  your  opinion  referred  to  you  make  no  reference  to  this  order  and  It  Is 
presumed  that  you  did  not  have  it  before  you.  This  order  eliminates  the 
difficulty  suggested  in  your  opinion  and  prescribes  the  procedure  necessary  to 
give  a  court-martial  jurisdiction  of  a  soldier  who  refuses  to  submit  to  operation 
or  medical  treatment,  which,  in  the  opinion  of  the  board,  Is  necessary  to 
enable  him  to  perform  properly  his  military  duties. 


OFFICE:  Relative  Rank  between  Oifloers  of  Same  Grade  Appointed  and 
Promoted  on  8ame  Day. 

Section  1219,  Revised  Statutes,  providing  that  In  fixing  relative  rank  be- 
tween officers  of  the  same  grade  and  date  of  appointment  and  commission,  the 
time  which  each  may  have  actually  served  as  a  commissioned  officer  of  the 
United  States,  whether  continuously  or  at  different  periods,  shall  be  taken  into 
account,  ai^lles  only  to  the  determination  of  relative  rank  bet^^een  officers 
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appointed  on  the  same  date  and  has  no  application  to  relative  rank  between 
one  officer  appointed  and  one  promoted  on  the  same  day. 

January  25,  1918. 
210.724. 

1.  In  your  letter  of  January  1,  you  state  that  you  have  some  difficulty  in 
determining  relative  rank,  under  section  1210,  Revised  Statutes,  and  present 
a  hypothetical  case  which  will  doubtless  actually  arise. 

A,  B,  and  O,  lieutenant  colonels  In  the  Regular  Army,  ranking  in  the  order 
named  and  having  had  the  years  of  service  following  their  respective  names, 
are  appointed  on  the  same  day  as  follows :  < 

A,  26,  temporary  colonel,  Regular  Army. 

B,  27,  colonel.  National  Army. 

C,  28,  temporary  colonel,  Regular  Army. 

2.  A  and  C  being  promoted  to  temporary  vacancies  In  the  Regular  Army,  are 
promoted  by  seniority  and  retain  their  former  positions  relative  to  each  other. 
B,  being  appointed  in  the  National  Army,  occupies  the  status  of  an  original 
appointee,  but  under  the  one  hundred  and  nineteenth  article  of  war  is  entitled 
to  take  rank  and  have  precedence  under  such  commission  as  if  he  was  com- 
missioned in  the  Regular  Army.  Section  1219,  Revised  Statutes,  reading  in 
pertinent  part  "  In  fixing  relative  rank  between  officers  of  the  same  grade  and 
date  of  appointment  and  commission,  the  time  which  each  may  have  actually 
served  as  a  commissioned  officer  of  the  United  States,  whether  continuously 
or  at  different  periods,  shall  be  taken  into  account,"  applies  only  to  the  determi- 
nation of  relative  rank  between  officers  appointed  on  the  same  date  and  hns  no 
application  to  relative  rank  between  one  officer  appointed  and  one  promoted  on 
the  same  day. 

3.  In  the  opinion  of  this  office  there  is  no  statute  effective  to  change  the 
relative  rank  of  officers  under  the  situation  assumed,  and  that  they  would 
continue  to  rank  relatively  as  they  did  prior  to  their  elevation  in  grade. 


DISCIPLINE :  ReYiewlng  Aathority. 

The  commanding  general  of  a  division  in  this  country  is  not  regarded  as 
a  "  commanding  general  in  the  field,"  as  used  in  rule  2,  General  Orders,  No.  7, 
War  Department,  1918.  This  Is  in  conformity  with  the  construction  placed 
upon  the  same  terms  as  used  in  article  of  war  48. 

250.42. 

January  25,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  judge  advocate, Division. 

Subject :  Action  of  reviewing  authority  in  cases  of  dishonorable  discharge. 

1.  Replying  to  your  letter  of  the  21st  Instant,  I  beg  to  advise  you  that  the 
term  "  The  commanding  general  In  the  field,"  as  used  in  rule  2,  General  Orders, 
No.  7,  War  Department,  January  17,  1918,  is  to  be  given  the  same  meaning  as 
has  been  given  to  the  same  term  as  used  In  the  Articles  of  War.  The  com- 
manding general  of  a  division  in  this  country  Is  not  regarded  as  a  "  commanding 
general  In  the  field." 


OFFICE:  Anthorlty  of  Adjutant  to  Administer  Oatlis  and  Act  as  Notary. 

Under  Articles  of  War  114  the  adjutant  of  any  command,  whether  such  com- 
mand be  separate  or  present  with  its  division,  is  authorized  to  administer  oaths 
for  purposes  of  military  administration  and  to  act  as  notary  public  in  for- 
eign places  where  the  Army  may  be  serving. 

013.14. 

Januaby  25,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Judge  advocate, Division. 

Subject:  Construction  of  the  one  hundred  and  fourteenth  article  of  war. 

1.  The.questions  in  your  letter  of  January  14,  1918,  are  whether  in  Articles  of 
War  114  the  expression  "  The  adjutant  of  any  command  "  includes  every  regl- 
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ment  or  battalion  atljutnnt  whose  organization  Is  present  with  its  division, 
and  whether  an  adjutant  so  placed  may  act  as  a  notary  public  in  foreign  places 
where  the  Army  may  be  serving. 

Articles  of  War  8,  9,  and  10  make  distinctions  based  upon  whether  a  com- 
mand is  separate,  and  show  that  the  distinction  was  in  the  mind  of  the  framers 
of  the  Articles  of  War  and  Is  to  be  understood  as  present  only  when  named.  In 
Articles  of  War  114  the  distinction  Is  not  made.  In  Articles  of  War  114,  persons 
are  named,  e.  g.,  officers  of  summary  courts,  who,  though  officials  of  a  small 
command,  are  habitually  part  of  a  large  command ;  and  yet  it  is  not  said  that 
their  power  is  to  be  exercised  only  when  the  small  command  is  operating  sep- 
arately. It  follows  that  when  that  article  of  war  uses  the  wide  expression 
••  the  adjutant  of  any  command  "  there  is  no  reason  for  resti-icting  the  expresr 
sion,  and  that  the  expression  should  be  construed  as  giving  notarial  power 
to  regiment  or  battalion  adjutants  even  though  the  organization  be  present  with 
its  division. 


TERRITORIES:  Citizenship  of  Person  of  Chinese  Descent  Born  in  Ha- 
waiian Islands.  ^ 

A  person  of  Chinese  descent  bom  In  the  Hawaiian  Islands  is  eligible  for 
enlistment  in  the  l^ledlcal  Enlisted  Reserve  Corps,  since  he  is  a  citizen  of 
the  United  States.  If  born  since  the  annexation  of  the  Hawaiian  Islands, 
he  is  a  native  born  citizen  of  the  United  States  by  virtue  of  the  Fourteenth 
Amendment  to  the  Constitution;  if  born  prior  thereto,  he  became  a  citizen 
under  section  4  of  the  act  of  April  30,  1900  (31  Stat.  141). 

210.11. 

War  Department,  J.  A.  G.  C,  January  25,  1918. — ^To  the  Surgeon  General. 

1.  The  question  asked  is  whether  a  person  of  Chinese  descent,  bom  In  the 
Hawaiian  Islands,  is  eligible  for  enlistment  in  the  Medical  Enlisted  Reserve 
Corns. 

2.  Such  a  person  bom-  In  the  Hawaiian  Islands  after  their  annexation  Is 
a  native  born  citizen  of  the  United.  States,  according  to  the  Fourteenth  Amend- 
ment to  the  Constitution. 

3.  Under  section  4  of  the  act  of  April  30,  1900  (31  Stat.  141),  persons  of 
Chinese  descent  born  in  the  Hawaiian  Islands  prior  to  annexation  became 
citizens  of  the  United  States. 

4.  For  the  reasons  stated,  the  person  in  question  is  a  citizen  of  the  United 
States  and  has  the  same  eligibility  as  any  other  citizen  of  the  United  States. 


APPROPRIATIONS:  Oovernment  Ageneies;   Expense   of  Installation   of 
Heatingr  Equipment  in  Theater  at  Cantonment. 

The  so  called  Liberty  Theaters  at  the  different  cantonments  having  been 
erected  from  funds  derived  from  the  apportionment  for  post  exchanges,  etc., 
where  it  appears  that  such  appropriation  is  exhausted,  a  camp  quartermaster 
of  a  cantonment  may  legally  be  authorized  to  spend  a  limited  sum  for  labor  in 
the  installation  of  a  heating  equipment  in  the  Liberty  Theater  at  such  canton- 
ment, subject  to  a  provision  that  the  amount  so  expended  be  repaid  from  the 
receipts  of  the  theater  as  soon  as  possible. 

123.61. 

War  Department,  J.  A,  G.  O.,  January  26,  1918.— To  The  Adjutant  General. 

1.  In  the  accompanying  telegram  from  Camp  Gordon  request  is  made 
that  the  camp  quartermaster  be  authorized  to  expend  not  to  exceed  $250  for 
lnlM>r  in  the  installation  of  heating*  equipment  in  the  rest  room  and  offices 
of  the  Liberty  Theater,  and  the  Committee  on  Training  Camp  Activities,  In 
the  fourth  Indorsement,  recommends  that  the  authority  requeste<l  be  grantetl — 
'*  and  that  this  amount  be  derived  from  the  receipts  of  the  theater  as  soon  as 
|K>fi8ible,  Inasmuch  as  funds  previously  derived  from  the  appropriation  for  such 
needs  have  been  exhausted." 

2.  It  Is  understood  that  the  Liberty  Theaters  at  the  different  cantonments 
have  been  erected  at  public  expense  from  the  appropriation  for  post  exchanges, 
etc.,  and  that  inasmuch  as  the  allotments  for  the  construction  of  the  theaters 
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can  not  well  be  supplemented,  the  Committee  on  Training  Camp  Activities, 
which  has  charge  of  the  theater  activities  at  the  cantonments,  considers  It 
advisable  to  use  limited  amounts  of  the  receipts  for  desired  improvements  or 
extensions  in  cases  where  the  allotment  of  public  funds  has  become  exhausted. 
There  appears  to  be  no  legal  objection  to  this  or  to  granting  the  authority 
requested,  in  accordance  with  the  recommendation  of  the  Committee  on 
Training  Camp  Activities. 

OFFICE :  DISCHARGE :  Aceeptanee  of  Commigsion  by  Enlisted  Man  Tcrml- 
nates  his  Enlistment. 

An  enlisted  man,  having  been  commissioned  as  second  lieutenant  in  the 
Infantry  Reserve  Corps,  and  assigned  to  active  duty,  was  subsequently  hon- 
orably discharged  from  the  Infantry  Reserve  Corps.  Heldy  That,  since  a  man 
can  not  properly  serve  In  a  military  force  as  an  enlisted  man  and  also  as  an 
officer  superior  to  himself,  the  acceptance  of  such  commission  automatically 
discharged  the  soldier  from  the  service  as  an  enlisted  man ;  that  his  honorable 
discharge  from  the  Infantry  Reserve  Corps  entirely  terminated  his  connection 
with  the  military  forces  of  tin*  I'liitep  States,  and  that  he  could  not  therefore 
revert  to  the  status  of  an  enlisted  man. 

220.8. 

War  Department,  J.  A.  G.  O.,  January  26,  1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  there  Is  referred  for  remark  the  status  of 
one  Michael  Brothers  from  the  time  he  entered  the  training  camp  in  April,  1917, 
until  he  was  honorably  discharged  ns  an  officer  January  8,  1918.  As  stated  in 
the  fifth  Indorsement  the  records  show : 

"That  Michael  Brothers  enlisted  February  26,  1915,  at  Jeiferson  Barracks, 
Mo.  The  muster  roll  of  Company  E,  Fortieth  Infantry,  for  May  and  June,  1917, 
shows  him  as  follows :  ^Attending  brigade  training  school  from  April  20,  1917, 
to  May  12,  1917.'  Muster  roll  of  same  company  for  November  and  Decem- 
ber, 1917,  shows  him  'Private,  rd.  to  pvt  from  sgt.  per  G.  C.  M.  O.  956, 
H.  C.  D.,  October  27,  1917.* 

"By  direction  of  the  President,  Second  Lieut.  Michael  Brothers,  Infantry 
Reserve  Corps,  was  honorably  discharged  from  the  Infantry  Reserve  Corps  of 
the  Army  January  8.  1918." 

It  is  also  stated  in  the  sed)nd  indorsement  that  Lieut.  Brothers  accepted  this 
commission  May  27,  1917,  and  forthwith  entered  upon  the  active  discharge  of 
the  duties  attoching  to  that  office. 

In  view  of  the  foregoing  facts  the  question  is  asked : 

"Does  the  action  of  January  8,  1918,  discharging  him  from  the  Officers' 
Reserve  Corps,  discharge  him  from  the  Army  as  an  enlisted  man,  as  it  does 
not  appear  that  he  has  ever  been  discharged  as  an  enlisted  man?  '* 

2.  Upon  the  facts  presented  there  arises  the  legal  query  whether  there  is 
anything  inconsistent  in  an  enlisted  man  accepting  a  commission  and  an  as- 
signment to  active  duty  as  an  officer  in  the  same  army  or  corps.  It  is,  of 
course,  possible  for  an  officer  or  enliste<l  man  to  accept  without  incurring  an 
inconsistency  a  commission  which  merely  subjects  him  to  active  duty  upon  the 
happening  of  a  certain  contingency.  Concededly,  however,  a  person  can  not 
legally  occupy  inconsistent  positions  or  hold  incompatible  offices.  Inconsistency 
a.s  well  as  Incompatibility  exists  where  the  nature  and  the  holdings  of  the  posi- 
tion or  the  offices  are  such  as  to  render  it  improper  for  one  person  to  attempt 
to  fill  both  positions  or  to  administer  l)otli  offices.  Efficient  administration  would 
requii-e  the  elimination  of  one  rather  than  a  continuance  of  each  at  the  expense 
of  confusion'  if  not  obstruction.  Incompatibility  arises  not  from  the  physical 
inability  of  one  person  to  perform  the  duties  of  both  offices  at  the  same  time 
but  from  the  relation  of  the  two  offices,  as  where  one  is  subordinate  and  sub- 
ject in  some  degree  to  the  revisory  powers  of  the  other,  or  where  the  functions 
lit  two  positions  or  offices  are  inherently  Inconsistent  and  repugnant. 

3.  Generally  speaking,  the  requirements  of  military  discipline  and  the  func- 
tions of  military  offices  render  the  performance  of  the  duties  of  two  grades  in 
the  same  force  inherently  inconsistent.  That  is,  a  man  can  not  properly  serve 
in  a  military  force  as  an  enlisted  man  and  also  as  an  officer  superior  to  himself. 
Every  military  office  is  oi'  necessity  subject  to  the  advisory  powers  of  all 
officers  of  superior  grades.     The  same  characteristics  adhere  to  the  enlisted 
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man  as  compared  wltk  the  commissioned  officer,  and  the  duties  and  responsi- 
bilities of  each  are  so  incompatible  that  one  man,  In  the  absence  of  statute 
specifically  authorising,  can  not  legally  be  permitted  to  hold  them  both. 

4.  It  clearly  follows  thnt  since  th«  War  Department  dnly  appointed  Michao! 
Brothers  a  second  lieatenant  In  the  Infantry  Section,  Offlceta'  Reserve  Corps, 
his  acceptance  mast  have  .the  effect  of  automatically  discharging  him  from 
the  service  as  an  enlisted  man.    He  can  not  at  the  same  time  occupy  the  status, 
of  an  enlisted  man  and  a  commissioned  officer. 

5.  I  am  of  the  opinion  that  since  Lieut.  Michael  Brothers  was  properly  and 
duly  appointed  an  officer  in  the  Infantry  Reserve  Corps,  and  entered  actively 
upon  the  discharge  of  its  duties  that  his  acceptance  and  assumption  of  its  func- 
tions discharged  him  from  the  ser^'ice  as  an  enlisted  man;  and  tiiat  when  he? 
"was  honorably  discharged  from  the  Infantry  Reserve  Corps  of  the  Army. 
January  8,  1918,"  his  connection  with  the  military  forces  of  tie  United  States 
must  be  held  to  have,  therefore,  been  entirely  terminated  and  that  he  could  not 
under  such  circumstances  revert  to  the  status  of  an  enlisted  man. 


DESERTION:  DISCHARGE:  PAT  AND  ALLOWANCES:  Dispositidii  of  Al- 
leged Deserter. 

A  soldier  charged  with  desertion  was  apprehended  and  returned  to  military 
control  and  upon  physical  examination  was  found  unfit  for  service,  and 
thereupon  was  discharged  by  authority  of  the  Secretary  of  War.  The  soldier 
does  not  admit  the  desertion.  Held,  That  he  is  entitled  to  final  statements 
and  to  pay  and  to  allowances.  While  such  action  is  not  technically  a  restora- 
tion to  duty  without  trial  or  a  setting  aside  as  erroneous  the  charge  of  deser- 
tion. It  Is  a  separatkm  from  the  service  without  a  finding,  either  by  court- 
martial  or  administrativteiy,  that  he  is  guilty  of  desertion  or  that  he  Is  dis- 
charged as  a  deserter.  Therefbre,  he  should  not  incur  any  forfeitures  incident 
to  desertion.  His  form  of  discharge  would  be  that  provided  for  by  subdlyisiou 
3,  Army  Regulations  V5^. 

513.  3. 

JAI7T7ABY  26,    1918. 

Judge  Advocate, Division. 

My  Deab  Major:  In  your  letter  of  January  12,  you  present  the  question: 
Whether  a  soldl^  charged  with  desertioa,  apprehended  and  returned  to  mili- 
tary control;  and,  upon  physical  examination,  found  unfit  for  service,  but  who 
does  not  admit  his  desertion,  is  entitied  to  final  statements  and  to  pay  and 
allowances,  when  discharged  by  authority  of  the  Secretary  of  War. 

Paragraph  1372,  Army  Regulations,  denies  pay  to  a  soldier  charged  with  de- 
sertion until  his  offense  has  been  investigated  by  a  court-martial  or  he  has 
been  restored  to  duty  without  trial  or  the  charge  has  been  set  aside  as  having 
been  erroneously  mada 

Section  126  of  the  national  defense  act  of  June  3,  1D16  (39  Stat.  166,  217), 
provides,  inter  alia: 

•*  On  and  after  July  first,  nineteen  hundred  and  sixteen,  an  enlisted  man  when 
discharged  from  the  service,  except  by  way  of  punishment  for  an  offense,  shall 
receive  8^  cents  per  mile  from  the  place  of  his  discharge  to  the  place  of  his 
acceptance  for  enlistment,  enrollment,  or  original  muster  into  the  service,  at 
his  option." 

In  the  instant  case  the  department  commander,  In  the  exercise  of  a  discre- 
tion authorised  by  the  Secretary  of  War,  has  seen  fit  to  discharge  from  thr 
service  a  soldlfir  charged  witii  desertion.  While  such  action  is  not  tech- 
nically restoring  the  soldier  to  duty  without  trial  or  setting  the  charge  of 
desa-tion  aside  as  having  been  erroneously  made,  it  does  separate  him  from  the 
servioe  without  a  finding  either  by  court-martial  or  administratively  that 
he  ii  guilty  of  desertion,  or  that  he  is  discharged  from  the  service  as  a  deserter 
Therefore  he  should  not  incur  any  forfeitures  incident  to  desertion. 

I  am  of  the  opinion  that  In  the  instant  case,  the  soldier  is  entitled  to  what- 
ever pay  may  be  due  him  after  making  deductions  for  the  time  that  he  has 
been  alwent  from  duty,  and  also  mileage  at  the  rate  of  8i  cents  per  mile  from 
tiie  place  of  hia  discharge  to  the  place  of  his  acceptance  for  enlistment.  His  form 
at  diacharge  would  be  under  BubdlTislon  8,  paragraph  150,  Army  Regulations. 
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INSIGNIA  OF  MERIT:  Blbbons  for  Wounds  ReceiTed  in  Action. 

The  right  to  wear  ribbons  for  wounds  received  in  action  under  section  XI  of 
General  Orders,  No.  134,  War  Department,  1917,  is  applicable  only  to  wounds  re- 
ceived while  serving  in  the  Armies  of  the  United  States,  and  can  not  be  granted 
to  one,  now  a  member  of  the  United  States  Army,  who  was  w^ounded  while 
serving  in  the  English  (Canadian)  Army. 

210.51. 

War  Department,  J.  A.  G.  0.,  January  28,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  opinion,  the  question 
whether  a  ribbon  for  wounds  received  in  battle  can  be  Issued  to  an  officer 
in  the  United  States  Army  for  wounds  received  while  serving  in  the  army  of 
a  foreign  country. 

It  is  stated  that  Capt.  Henry  R.  Sanborn,  Infantry,  Reserve  Corps,  was 
wounded  May  12,  1917,  near  Neuve  Eglise,  Belgium,  while  serving  with  the 
Eighth  Battalion,  Canadian  Railway  Troops,  and  he  requests  permission  to 
wear  the  ribbon  for  this  wound,  under  the  provisions  of  paragraph  1,  section  XI, 
General  Orders,  No.  134,  War  Department,  1917. 

2.  The  pertinent  parts  of  section  XI,  General  Orders,  No.  134,  War  Depart- 
ment, 1917,  read: 

"  Paragraph  1.  Every  officer  and  enlisted  man  who  has  been  wounded  in  action 
since  April  6,  1917,  or  who  may  hereafter  be  so  wounded,  is  authorized  to  wear 
ribbons  for  such  wounds  under  the  following  conditions : 

"  Paragniph  2.  Commanding  officers  will  forward  to  The  Adjutant  General  of 
the  Army,  through  military  channels,  lists  In  duplicate  of  those  officers  and  en- 
listed men  of  their  commands,  who  have  been  honorably  wounded  in  action,  with 
a  statement  in  the  case  of  each  individual,  showing  time  and  place  wounds 
were  received  and  organization  in  which  they  were  then  serving. 

"  Paragraph  3.  The  right  to  wear  the  ribbon  shall  be  confined  to  those  who  are 
authorized  to  do  so  by  letter  from  The  Adjutant  General  of  the  Army." 

This  order  deals  entirely  with  men  serving  in  the  Armies  of  the  United  States 
and  safeguards  the  issuance  of  ribbons  by  requiring  official  reports  from  re- 
sponsible officers,  after  consideration  of  which  The  Adjutant  General  author- 
izes officers  and  enlisted  men  who  have  been  honorably  wounded  in  action 
to  wear  the  ribbon.  It  could  not  and  does  not  contemplate  extending  the 
provisions  of  this  order  to  officers  and  enlisted  men  who  have  been  wounded 
in  the  service  of  other  countries. 

3.  I  am  of  the  opinion  that  under  the  provisions  of  section  XI,  General  Orders, 
No.  134,  War  Department,  1917,  a  ribbon  for  wounds  received  in  battle  can  not 
be  issued  to  an  officer  in  the  United  States  Army  for  wounds  received  by  him 
while  serving  in  the  army  of  a  foreign  country. 


CONTRACTS:  CONSTRUCTION  CONTRACT:  Losses  from  Causes  other  than 
Fault  or  Negrleet  of  Contractor. 

To  avoid  the  necessity  of  constructing  a  circuitous  road  at  a  cost  of  some 
$600  and  to  afford  quicker  delivery  of  materials,  workmen  employed  in  the 
construction  of  a  cantonment  tore  down  fences  and  made  a  road  through  pri- 
vate property,  and  carried  away  and  destroyed  the  crops  growing  thereon, 
without  the  consent  of  the  owner,  causing  damages  to  the  amount  of  $108  as 
assessed  by  a  board  of  officers  convened  to  investigate  the  claim.  Held,  That 
such  damages,  in  so  far  as  they  are  not  attributable  to  wanton  waste  wlilch 
could  and  should  have  been  prevented  by  the  contractor,  may  be  deemed  to  be 
the  result  of  economical  or  expeditious  procedure  for  the  construction  of  the 
cantonment  and  to  have  clearly  resulted  from  causes  other  than  the  fault  or 
neglect  of  the  contractor,  within  the  provisions  of  article  II,  paragraph  (/i)  of 
the  "  cost  plus  "  contract,  and  that  such  damages  should  therefore  be  reimbursed 
to  the  contractor  by  the  Government 

153. 

War  Department,  J.  A.  G.  O.,  January  2^,  1918. — To  The  Adjutant  General. 

1.  The  question  in  this  case  Is  whether  the  Government  Is  liable  under  Its 
contract  with  the  Fred  A.  Jones  Construction  Co.  for  the  construction  of  the 
National  Guard  camp  at  Camp  McArthur,  Waco,  Tex.,  for  damages  to  growing 
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crops,  fences,  etc.,  on  about  61  arres  of  adjacent  land  owTied  by  Mi*8.  S.  E. 
Shannon,  the  damages  amounting  to  $108,  according  to  a  report  of  a  board  of 
officers  convened  to  investigate  the  claim. 

2.  The  "cost  plus"  contract  with  the  Fred  A.  Jones  Construction  Co.  pro- 
vided in  article  II,  par.  (h),  for  reimbursement  for — 

"  such  losses  and  expenses  not  comx>en6ated  by  Insurance  or  otherwise  as  are 
found  and  certified  by  the  contracting  officer  to  have  been  actually  sustained 
*  *  *  by  the  contractor  in  connection  with  said  work,  and  to  have  clearly 
resulted  from  causes  other  than  the  fault  or  neglect  of  the  contractor.  Such 
losses  and  expenses  shall  not  be  included  in  the  cost  of  the  work  for  the  pur- 
pose of  determining  the  contractor's  fee." 

3,  The  decisive  point  In  the  case  is  whether  the  damage  claimed  was  the 
result  of  unnecessary  tresspass  or  whether  it  was  reasonably  the  result  of 
economical  or  expeditious  procedure  for  the  construction  of  the  cantonment. 
The  board  reports  that — 

•*  the  damage  done  by  the  workmen  employed  in  such  construction  who  tore 
down  fences  and  made  a  road  through  the  property  and  who  cut  and  carried 
away  corn  growing  on  the  premises  and  destroyed  millet  without  the  consent  of 
the  owner." 

The  constructing  quartermaster  states '  that  a  road  could  have  been  con- 
structed at  another  point  within  the  cantonment  site,  but  it  would  have  cost 
approximately  $600,  while  the  route  used  through  the  Shannon  property  which 
projected  into  the  cantonment  site  permitted  traffic  without  any  road  building, 
and  afforded  quicker  delivery  of  materials.  Under  these  circumstances,  it  is 
the  view  of  this  office  that  the  claim  for  damages  or  such  part  thereof  as  was 
reasonably  incidental  to  the  necessary  operations  of  the  Government  contractor, 
may  be  reimbursed  to  the  contractor  by  the  Government.  If  any  part  of  the 
damage  was  the  result  of  wanton  waste  which  could  and  should  have  been  pre- 
vented by  the  contractor,  the  Government  is  not  responsible  therefor.  It  Is 
recommended  that  the  papers  be  returned  to  the  proper  officer  to  ascertain 
whether  any  part  of  the  claim  may  be  attributed  to  wanton  waste  which  the 
contractor  should  have  prevented ;  and,  If  so,  that  the  claim  be  reduced  by  such 
amount. 


PAT  AND  ALLOWANCES:  Travel  Allowance  of  Enlisted  Man  Discharged  to 
Accept  Commission. 

An  enlisted  man  discharged  to  accept  a  commission  in  the  Ofllcers*  Reserve 
Corps,  and  immediately  called  Into  active  service,  is  not  entitled  to  travel 
allowances  under  the  provisions  of  paragraphs  1296  and  1378,  Army  Regula- 
tions, and  section  126  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166, 
217).  This  decision  is  based  upon  a  ruling  of  the  Comptroller  of  the  Treasury 
(24  Comp.  Dec.  345)  that  an  enlisted  man  discharged  to  enable  him  to  reenlist 
was  not  within  the  meaning  of  the  statute,  as  he  was  not  discharged  from  the 
service.  Where,  however,  a  soldier  so  discharged  to  accept  a  commission  is  not 
at  once  called  to  active  duty,  but  proceeds  to  his  home  and  from  there  is  subse- 
quently ordered  on  active  duty,  he  is  entitled  to  travel  pay  as  a  discharged  en- 
listed man  from  the  place  of  his  discharge  to  tbe  place  of  his  enlistment 
(national  defense  act  of  June  3,  1916,  sec.  126),  and  to  mileage  from  the  place 
where  he  received  his  orders  placing  him  on  active  duty.  (A.  R.  1296,  C.  A.  R. 
No.  62,  Nov.  5,  1917.) 

245.6 

War  Department,  J.  A.  O.  O.,  January  28,  1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  ofilce  is  requested  as  to  the  rights  of  former  Sergt. 
J.  H.  Ix)ngnecker,  now  first  lieutenant  in  the  Aviation  Section  of  the  Signal 
Jtoserve  Corps,  in  respect  to  travel  allowances  as  a  discharged  enlisted  man  or 
of  mileage  as  an  officer  In  connection  with  the  change  of  his  status  from  that 
nf  an  enlisted  man  to  that  of  a  commissioned  officer. 

2.  It  appears  that  Sergt.  Longnecker  was  discharged  at  Camp  Hancock, 
Augusta,  Ga.,  October  5,  1917,  to  enable  him  to  accept  a  commission  In  the 
Aviation  Section  of  the  Signal  Officers*  Reserve  Corps,  and  that  he  accepted 
his  commission  as  such  on  that  date,  but  was  not  ordered  to  active  duty  until 
October  19.  It  does  not  clearly  appear  fftom  the  papers  whether  In  the  mean- 
time he  had  proceeded  to  his  home  in  Wemersville,  Pa.,  but  I  assume  that  he 
Imd,  as  the  papers  Indicate  that  he  received  his  orders  placing  him  on  active 
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^uty  as  an  officer  at  that  place.  Tlie  orders  directed  blm  to  proceed  to  Middle- 
town,  Pa.,  and  it  appears  that  he  has  only  received  mileage  from  WemersviUe 
to  Mlddletown,  Pa.  Apparently,  he  did  not  receive  travel  pay  as  a  discharged 
enlisted  man,  at  the  rate  of  3^  cents  i)er  mile,  from  the  place  of  his  discharge 
to  the  place  of  his  enlistment,  Philadelphia,  Pa. 

3.  Paragraph  1296,  Army  Regulations,  provides  for  the  payment  of  mileage 
to  "officers  appointed  from  the  ranks,  from  place  of  discharge  as  enlisted 
men."  The  Quartermaster  Qeneral's  Office  takes  the  view  that  Lieut  Long- 
necker  was  entitled  to  mileage  from  the  place  of  his  discharge,  Gamp  Hancock* 
to  Mlddletown,  Pa.,  while  the  depot  quartermaster,  Washington,  D.  0.,  con- 
siders that  he  is  only  entitled  to  mileage  from  the  place  where  he,  as  a  reserve 
officer,  rec^ved  his  orders  placing  him  on  active  duty,  1.  e.,  WernersvUle,  Pa., 
his  home,  and  that  he  was  entitled  to  travel  pay  as  a  discharged  enlisted  man. 
This  office  concurs  in  the  view  of  the  depot  quartermaster.  Paragraph  1296» 
Army  Regulations,  applies  to  an  enlisted  man  who  is  commissioned  for  imme- 
diate active  service  as  an  officer,  and  ,iu  such  case,  under  the  principle  of  a 
recent  decision  of  the  Comptroller  of  the  Treasury  (24  Ck)mp.  Dec  345),  the 
soldier  would  not  be  entitled  to  travel  pay  under  section  126  of  the  national 
defense  act  of  June  3,  1916  (39  Stat.  166,  217).  But  in  the  case  of  an  enlisted 
man  discharged  to  enable  him  to  accept  a  commission  in  the  Officers'  Reserve 
Corps,  it  is  the  opinion  of  this  office  that  the  regulation  does  not  apply  unless  lie 
.is  immediately  placed  on  active  duty.  So,  in  the  present  case,  as  Longnecker 
was  not  immediately  placed  on  active  duty,  but  proceeded  to  his  home  to  await 
orders  assigning  him  to  active  duty,  it  is  the  opinion  of  this  office  that  he  is  en- 
titled to  travel  pay  as  a  discharged  enlisted  man  from  the  place  of  his  discharge 
to  the  place  of  his  enlistment ;  and  that  upon  being  ordered  to  active  duty  he  was 
entitled  to  mileage  from  his  home  to  his  place  of  duty.  It  appears  that  Lieut. 
Longnecker  is  ^ititled  to  be  paid  travel  pay  from  the  place  of  his  discharge, 
Camp  Hancock,  Augusta,  Ga.,  to  Philadelphia,  Pa.,  If  he  was  not  paid  this 
allowance  upon  his  discharga 


MILITIA:  Home  Guards  are  not  Authorized  by  Congress  but  are  a  State 
Police  or  Constabulary. 

Settlers  upon  public  lands  who  enlist  in  any  of  the  home  guard  organizations 
of  the  various  States  are  not  entitled  to  have  their  services  therein  counted  as 
equivalent  to  residence  for  the  purpose  of  completing  their  titles  to  the  said 
lands.  The  act  of  July  28,  1917  (40  Stat.  248),  grants  such  a  right  to  men 
who  are  actually  engaged  in  the  military  service  of  the  United  States  and  to 
those  who  are  members  of  organizations  for  offense  or  defense  authorized  by 
Congress  in  time  of  war.  The  home  guard  organizations  are  not  authorized 
by  Congress  but  by  the  several  States  and  are  in  the  nature  of  State  police  or 
constabulary.  The  national  defense  act  of  June  8, 1916  (39  Stat.  166),  and  the 
act  of  June  14,  1917  (40  Stat  181),  merely  recognize  the  authority  of  the  various 
States  to  establish  and  maintain  such  organizations  for  their  own  purposes. 

046J221. 

War  Department,  J.  A.  G.  O..  January  28,  1918.— To  the  Chief  of  the  Mllltla 
Bureau. 

1.  The  opinion  of  this  office  is  desired  by  the  Chief  of  the  Mllltla  Bureau 
as  to  whether  settlers  upon  the  public  lands  of  the  United  States  who  subse- 
quently enlist  In  the  Home  Guards  are  entitled  to  have  their  service  therein 
counted  as  equivalent  to  residence  and  cultivation  upon  the  said  lands  for  the 
purpose  of  completing  their  claim  of  title  thereto. 

2.  Provision  for  counting  the  service  of  such  settlers  who  enlist  in  the  Army 
or  Navy  of  the  United  States  and  of  others  actually  rendering  military  or 
naval  service  as  equivalent  to  residence  and  cultivation  Is  made  by  section  1 
of  the  act  of  July  28,  1917  (40  Stat.  248),  in  terms  as  follows: 

"  Any  settler  upon  the  public  lands  of  the  United  States ;  or  any  entry  man 
wliose  application  has  been  allowed;  or  any  person  who  has  made  application 
for  public  lands  which  thereafter  may  be  allowed  under  the  homestead  laws, 
who,  after  such  settlement,  entry,  or  application,  enlists  or  Is  actually  engaged 
in  the  military  or  naval  service  of  the  United  States  as  a  private  soldier,  officer, 
son  man,  marine,  national  guardsman,  or  member  of  any  other  organization  for 
oHense  or  defense  authorized  by  Congress  during  any  war  in  which  the 
United  States  may  be  engaged,  shall,  in  the  administration  of  the  homestead 
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laws,  have  his  servl<«es  therein  -construed  to  be  eqnlvalent  to  all  intents  and 
imrpofles  to  residenoe  and  cnltiTation  for  the  same  length  of  time  upon  the 
tract  entered  er  settled  tipon ;    ♦    ♦    *." 

3.  The  only  recognition  by  CJongreas  of  the  organization  known  as  the  Home 
Guards  is  that  contained  in  section  61  of  the  national  defense  act  (39  Stat  166, 
106),  vtiere  it  is  ^ovided  "  tliat  nothing  contained  in  this  act  shall  prevent  the 
organization  and  maiatenanoe  of  State  police  or  constahulary  "  and  in  the  act 
of  June  14,  1917  (40  Stat.  181),  anthorizli^  the  issuance  to  States  and  T^ri- 
tories,  and  the  District  of  Oolumbia,  of  rifles  and  other  property  for  the  equip- 
ment of  organizations  of  home  guards  wherein  it  is  provided : 

"That  the  Secretary  of  War  during  this  existing  emergency  be,  and  he  is 
hereby,  autliorized  in  his  discreticm,  to  issue  from  time  to  time  to  the  several 
States  and  Territories  and  the  District  of  Columbia  for  the  equipment  of  sucli 
home  guards  ht^vit^  the  oharaoier  of  SUUe  poUoe  or  constaJmlary  as  may  be 
organized  by  the  several  States  and  Territories  and  District  of  Columbia,  and 
such  other  home  guards  as  nmy  be  organized  under  the  direction  of  the 
governors  of  the  several  States  and  Territories  and  the  Commissioners  of  the 
District  of  Ck>lumbia  or  other  State  troops  or  militia,  such  rifles  and  ammuni- 
tion therefor,  cartridge  belts,  haversacks,  canteens,  in  limited  amounts  as 
available  supplies  will  pei'mlt,  provided  that  the  property  so  issued  shall 
remain  the  property  of  the  United  States,  and  shall  be  receipted  for  by  the 
governors  of  the  several  States  and  Territories  and  Commissioners  of  the 
District  of  Columbia  and  accounted  for  by  them  under  such  regulations  and 
upon  fiimishing  such  bonds  or  security  as  the  Secretary  of  War  may  prescribe, 
and  that  any  property  so  issued  shall  be  returned'  to  the  United  States  on 
demand  when  no  longer  needed  for  the  purposes  for  which  issued,  or  if,  in  the 
Judgment  of  the  Secretary  of  War,  an  exigency  reqidr6s  the  use  of  the  property 
for  Federal  purposes :  Provided,  That  all  home  guards,  State  troops  and  militia 
receiving  arms  and  equipments  as  herein  provided  shall  have  the  use,  in  the 
discretion  of. the  Secretary  of  War  and  under  such  regulations  as  he  may 
Iireecrit)e,  of  rifle  ranges  owned  or  controlled  by  the  United  States  of^ America." 

4.  The  benefits  of  the  act  of  July  28,  1917,  supra,  are  limited  to  enlisted 
men  in  the  military  or  naval  service  of  the  United  States,  men  actually 
oigaged  in  such  service,  and  members  of  organizations  for  offense  or  defense 
authorized  by  Congress  during  time  of  war.  Members  of  the  home  guard  in 
order  to  be  entitled  to  the  benefits  of  the  above, act  must  be  included  within 
one  or  more  of  the  three  dasses  above  enumerated.  They  are  clearly  not 
enlisted  men  in  the  military  or  naval  service  of  the  United  States,  or  men 
actually  engaged  In  such  service,  and  hence  can  not  come  under  elUier  of  the 
first  two  of  the  above  nained  classes.  It  only  remains  to  determine  whether 
tliey  can  be  considered  as  members  of  **  any  other  organization  for  offense  or 
defense  authorized  by  Congress."  They  might  perhaps  properly  be  said  in  a 
general  way  to  be  members  of  an  organization  for  offense  or  defense  and  thus 
to  that  extent  be  brought  within  the  said  last  named  class.  It  is  not  believed, 
however,  that  they  can  propra-ly  be  held  to  be  members  of  an  organization 
authorized  by  Congress.  Section  61  of  the  national  defense  act  and  the  act 
et  July  14,  1917,  referred  to  above  as  the  only  acts  recognizing  the  said  organi- 
zation, can,  it  seems  to  me,  in  no  degree  be  said  to  authorize  Its  establishment 
or  maintenance.  On  the  contrary,  they  merely  recognize  the  authority  of  the 
various  States  and  Territories  to  establish  and  maintain  such  organizations 
for  their  own  purposes  and  in  addition  thereto  under  the  latter  act  It  is  pro- 
posed to  encourage  and  assist  the  States  in  th^r  establishment  and  mainte- 
nance by  aothorteiBg  tbe  issuance  of  rifles  and  other  government  property 
to  the  said  organizations  under  proper  secinrlty  for  their  return  to  the  Govern- 
ment in  good  condition. 

5.  For  the  reasons  stated  above,  therefore,  it  is  the  tiplnion  of  this  office  that 
enlistment  in  the  home  guard  organizations  of  the  various  States  does  not 
'entitle  any  settlers  upon  public  lands  "who  so  enlist  to  have  their  service  there!  v 
counted  as  equivalent  to  residence  for  the  purpose  of  completing  their  title  tc 
the  said  lands. 


PAT  AND  ALLOWAl^C^:  Traveling  wlthMi4  Troops. 

An  order  for  the  movement  of  troops  provided,  inter  alia,  that  transportu- 
tion  and  subsistence  be  fumlshfnl  by  the  Quartermaster  Corps ;  that  a  medical 
detachment  consisting  of  an  officer  and  six  enlisted  men  eftiould  accompany  the 
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troops;  that  upon  completion  of  the  duty  Involved  the  officers,  medical  detach- 
ment, etc.,  should  return  to  their  proi)er  station,  and  that  the  travel  directed 
was  necessary  in  the  military  service.  The  medical  officer,  having  duly  accom- 
panied the  troops  to  their  destination,  sent  back  the  members  of  his  detach- 
ment on  different  trains,  and  returned  alone  to  his  stati^.  Held,  that  this 
case  did  not  fall  within  the  exception  to  traveling  with  troops  provided  for  in 
the  last  sentence  of  Army  Regulations  1281,  since  the  settled  construction  of 
such  exception  is  that  an  officer  who  is  included  in  orders  for  travel  with  a 
detachment  of  soldiers,  in  order  to  be  regarded  as  traveling  without  troops 
must  be  accompanied  by  less  than  ten  men  and  this  detachment  must  be  for 
some  purpose  specified  in  the  regulation  or  analogous  thereto.  The  mere  trav^ 
of  an  officer  with  a  detachment  from  one  station  to  another  with  no  duty  to 
perform  in  connection  with  the  travel  does  not  come  within  the  exception,  but 
the  officer  must  have  some  duty  to  perform  in  connection  with  the  movement 
and  the  men  must  accompany  him  for  the  performance  of  some  service  sub- 
ordinate to  the  purpose  for  which  the  officer  is  traveling. 

245.6. 

War  Department,  J.  A.  G.  O.,  January  28,  1918.— To  The  Adjutant  GeneraL 

1.  The  opinion  of  this  office  is  requested  whether  Lieut.  P.  R.  Howard,  Medi- 
cal Reserve  CJorps,  is  entitled  to  mileage  for  travel  from  Newport  News,  Va.,  to 
Camp  Pike,  Ark.,  under  the  circumstanced  shown  in  the  papers  substantially 
as  follows: 

Lieut  Howard  was  Included  in  Special  Orders,  No.  86,  Headquarters  Camp 
Pike,  Ark.,  October  9,  for  the  movement  of  a  colored  detachment  of  1,300  men 
to  Newport  News,  Va.,  and  which  further  directed : 

"  The  following  officers  of  the  One  Hundred  and  Sixty-second  Depot  Brigade 
will  accompany  this  detachment: 

*'  Also  Medical  detachment  consisting  of  First  Lieut.  Paul  R.  Howard,  and  six 
enlisted  men  Medical  Corps,  and  detachment  of  three  sergeant  cooka 

"The  Quartermaster  Corps  will  furnish  the  necessary  transportation,  and 
provide  suitable  subsistence  for  the  necessary  number  of  days  travel  involved 
en  route. 

"  Upon  completion  of  the  duty  involved  the  officers,  medical  detachment  and 
detachment  of  cooks  will  return  to  their  proper  station. 

"  The  travel  directed  is  necessary  in  the  military  service." 

Lieut.  Howard  was  in  command  of  a  detachment  of  six  unlisted  men  of  the 
Medical  Department.  He  explains  that  the  troops  were  sent  to  Newport  News 
in  three  train  sections,  and  that  he  was  accompanied  by  two  of  the  enlisted 
men  upon  one  section,  and  that  the  other  four  enlisteil  men  went  two  each 
with  the  other  two  sections;  and  further,  that  he  was  not  accompanied  upon 
his  return  to  Camp  Pike  by  any  of  the  enlisted  men.  He  states  that  after 
each  section  reached  Newport  News  the  occupants  detrained,  and  that  those 
to  return  to  Camp  Pike  started  back  immediately. 

2.  Officers  are  entitled  to  mileage  only  for  travel  without  troops.  What  shall 
be  regarded  as  traveling  without  troops  is  to  be  determined  under  the  provisions 
of  paragraph  1281,  Army  Regulations.  It  is  only  necessary  in  this  case  to  con- 
sider whether  Lieut.  Howard  comes  within  the  last  sentence  of  the  regulation 
stating  the  exception  as  to  what  travel  shall  not  be  covered  by  the  term  "  travel 
with  troops,"  This  provision  has  by  a  number  of  department  decisions  ac- 
quired a  settled  construction.  In  an  opinion  of  this  office  approved  by  the  Sec- 
retary of  War  December  8,  1911,  in  the  case  of  First  Lieut.  Oliver  F.  Snyder, 
C.  29288,  it  was  said : 

'*  The  status  of  traveling  without  troops,  although  the  officer  may  be  accom- 
panied by  a  number  of  enlisted  men,  less  than  10,  refers  more  to  the  transfer  or 
movement  of  the  officer  himself  for  the  performance  of  »ome  duty^  while  the 
enlisted  men  accompany  him  for  the  performance  of  some  service  subordinate  to 
the  purpose  for  which  the  officer  is  traveling," 

The  settled  construction  of  the  said  exception  clause  of  the  regulation  is  that 
an  officer  who  is  included  In  orders  for  travel  with  a  detachment  of  soldiers  by 
railroad  or  other  established  line  of  travel,  in  order  to  be  regarded  as  traveling 
wltliout  troops,  must  be  accompanied  by  less  than  10  men  and  this  detachment 
must  be  for  some  purpose  specified  in  tiie  regulation  or  analogous  thereto.  It 
has  been  repeatedly  held  that  the  mere  travel  of  an  officer  with  a  detachment 
from  one  station  to  another  with  no  duty  to  perform  in  connection  with  the 
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ttnvel  does  not  come  within  the  last  sentence  of  the  regulation  so  ns  to  entitle 
him  to  mileage.  As  stated  in  the  above  quotation  from  the  Snyder  case,  the 
officer  must  himself  have  some  duty  to  perform  in  connection  with  the  move- 
ment, and  the  men  must  accompany  him  for  the  performance  of  some  service 
subordinate  to  the  purpose  for  which  the  officer  is  traveling.  I.ieut.  Howard's 
detachment  did  have  duty  to  perform  in  proceeding  to  Newport  News,  but  he 
would  not  be  entitled  to  mileage  for  this  journey  because  he  was  ordered  to 
accompany  troops  and  therefore  fell  within  tlie  first  sentence  of  the  regulation 
defining  "  traveling  with  troops." 

3.  He  did  not  have  duty  to  perform  in  connection  with  his  return  trip,  which 
was  similar  to  a  change  of  station  with  a  detachment.  In  the  opinion  of  this 
office,  therefore,  Lieut.  Howard  can  not,  under  the  regulation,  be  properly  held 
to  have  traveled  without  troops.  With  reference  to  the  point  that  he  was  not 
acvompanied  by  any  of  the  enlisted  men  on  the  return  trip,  the  fact  is  that 
umler  the  orders  he  was  placed  in  command  of  a  detachment,  and  the  effect  of^ 
the  order  can  not  be  changed  by  his  having  sent  the  enlisted  men  on  the  re-* 
turn  trip  on  different  trains,  himself  returning  unaccompanied  by  his  detach- 
ment 


DISCHARGE :  National  Guard  Drafted  Into  Federal  Service. 

The  provisions  of  section  72  of  the  national  defense  act  of  June  3,  1916  (39 
Stilt.  1(56.  201),  that  an  enliste<l  man  discharged  from  the  service  of  the  National 
ISuard  shall  receive  a  disciiarge  in  writing  in  such  form  and  with  such  ciasai- 
ficatiou  as  is  or  shall  be  prescribed  for  the  Regular  Army,  do  not  re<iuh'e^ 'that 
individual  certificates  of  discharge  should  be  given  by  the  proi)er  State  officers 
to  members  of  the  National  Guard  drafted  into  the  service  of  the  United  States 
under  the  provisions  of  section  111  of  said  national  defense  act.  The  latter 
section  provides  that  all  persons  so  drafted  into  the  Federal  service  shall  from 
the  date  of  their  draft  stand  discharged  from  the  militia  and  shall  from  said 
date  be  subject  to  such  laws  and  regulations  for  the  government  of  the  Army 
of  the  United  States  as  may  be  applicable  to  members  of  the  Volunteer  Army. 
This  provision  does  not  discharge  the  members  of  the  National  Guard  from 
military  service,  but  serves  to  divest  them  automatically  of  their  militia  status 
and  to  absorb  them  into  the  service  of  the  United  States.  Section  72,  on  the 
other  hand  applies  to  cases  where  members  of  the  National  Guard  are  dis- 
charged from  military  service.  It  follows,  therefore,  that  it  is  neither  necessary 
nor  proper  that  individual  certificates  of  discharge  provided  for  by  section  72 
should  be  issued*  to  members  of  the  militia  when  drafted  into  the  Federal 
service. 

220.84. 

War  Department,  J.  A.  G.  O.,  January  29,  1018.— To  the  Chief  of  the  Militia 
Bureau. 

1.  In  the  within  memorandum  you  request  the  opinion  of  this  office  whether, 
In  view  of  section  72  of  the  national  defense  act  (39  Stat.  166,  201),  individual 
discharge  certificates  should  be  given  by  the  proper  State  officers  to  members  of 
the  National  Guard  drafted  into  the  service  of  the  United  States  under  the 
provisions  of  section  111  of  said  act.  You  specifically  refer  to  an  opinion  of 
this  office  under  date  of  June  27,  1917  (Ops.  J.  A.  G.  58-141),  and  ask  its  mo<li- 
fication  for  substantially  the  following  reasons:  That  the  national  defense  act 
may  be  construed  as  covering  two  distinct  phases  of  administration  of  National 
(fluard  forces,  (1)  the  phase  relating  to  State  service  in  time  of  peace,  and 
(2)  the  phase  relating  to  service  in  time  of  war  wlien  drafteil  into  the  United 
States. 

You  then  refer  to  section  72  of  the  national  defense  act,  which  pi'ovides : 

"  An  enlisted  man  discharged  from  the  service  in  the  National  Guard  shall 
receive  a  discharge  in  writing  in  such  form  and  with  such  classification  as  is  or 
shall  be  prescribed  for  the  Regular  Army,  and  in  time  of  peace  discharges  may 
be  given  prior  to  the  expiration  of  terms  of  enlistment  under  such  regulations 
as  the  President  may  prescribe." 

The  conclusions  you  draw  from  the  above  sections  are  that  individual  certifi- 
cates of  discharge  should  be  given  to  each  man  and  that  such  certificates  should 
be  so  standardized  bo  as  to  agree  with  the  forms  now  in  use  in  the  regular 
service;  and  that  such  discharges  should  relate  to  State  .service  in  time  of 
peace  and  not  in  any  way  to  Federal  service  in  time  of  war. 

Iie749'— 19 5 
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therefore,  that  the  disoharjre  certificate  contemplateil  or  required  by  section 
72  is  not  required  to  be  issued  upon  a  discharge  effected  by  operation  of  law 
as  contemplateil  In  said  section  111. 


WAR:  Expense  of  Recapture  of  Prisoner. 

Money  tai^en  from  e8cai)€d  prisoners  of  war  may  not  be  used  to  defray  the 
expense  of  their  apprehension  and  delivery  at  the  nearest  niilitar>'  i)Ost.  There 
is  no  statute  or  international  understanding  which  permits  a  forfeiture  of  the 
proi>erty  of  a  prisoner  of  war  on  account  of  an  attempted  escape. 

War  Department,  J.  A.  G.  C,  January  30,  1918.— To  The  Adjutant  General. 

1.  The  question  asked  is  whether  money  taken  from  escaped  prisoners  of 
war  juay  be  used  to  cover  the  expenses  of  tiieir  apprehension  and  delivery 
at  the  nearest  military  post. 

2.  For  the  reason  that  there  is  no  statute  or  international  understanding 
which  permits  a  forfeiture  of  the  property  of  a  prisoner  of  war  on  account 
of  an  attempted  escape,  and  for  the  further  reason  that,  as  pointed  out  in 
the  second  indorsement,  the  funds  of  deserters  from  our  own  Army  cannot 
be  seized,  It  follows  that  the  money  in  question  can  not  be  used  to  cover  the  ex- 
penses named. 


KATITRALIZATION:  RESIDENCE:   Completion  of  NatnniUzadon  by  En- 
listed Alien. 

A  foreign  born  soldier,  who  took  out  his  first  papers  before  enlistment. 
In  order  to  <»omplete  his  naturalization  -must  appear  personally  in  oinni  court 
at  the  place  where  he  resided  at  the  time  of  his  enlistment.  By  enlisting  and 
going  from  place  to  place  in  the  service  of  the  United  States,  residence  is  not 
changed  (Dijg.  Ops.  J.  A.  G.  1912,  p.  976). 

014.32. 

War  Department,  J.  A.  G.  O.,  January  30,  1918,— To  The  Adjutant  General. 

1.  The  question  submitted  by  Kriker  N.  Saatjian,  first  sergeant,  O^mpany 
D,  T>venty-third  Engineers,  is  what  steps  he  should  take  towanl  perfecting 
naturalization.  He  is  an  Armenian  who  arrived  in  this  counti-y  on  August 
16,  1911.  was  a  resident  of  New  Haven,  Conn.,  from  August  16,  1911,  to 
September  5,  1914,  secured  his  first  naturalization  papers  in  New  York, 
N.  Y.,  on  November  11,  1914,  enlisted  In  the  Army  on  November  13,  1914,  served 
in  the  Canal  Zone  for  about  three  years,  and  now,  apparently,  is  serving  at 
Bel  voir  Tract,  Va. 

2.  Under  the  law  as  It  now  stands,  this  soldier  must  file  his  petition  of 
naturalization  in  a  court  of  the  jurisdlcti<m  of  which  he  is  now  a  resident  and 
has  been  a  resident  for  the  last  year.  By  enlisting  and  going  from  place  to 
place  iu  the  service  of  the  United  State.**,  residence  is  not  changed.  In 
re  An  Allen  (1  Fed.  Cas.  417)  ;  United  States  v.  RoektesrheU  (208  Fed.  530)  ; 
In  re  Deans  (208  Fed.  1018)  ;  In  re  Tlmourian  (225  Fed.  570).  As  the  soldier 
seems  to  have  become  a  resident  of  the  State  of  New  York  before  enlistment, 
for  otherwise  he  could  not  lawfully  have  taken  out  his  first  papers  there,  it 
seems  that  he  is  a  resident  of  the  State  of  New  York  now.  Consequently  he 
should  file  his  petition  in  that  jurisdiction.  Yet  he  can  not  be  naturalized 
without  personally  appearing  In  open  court.  I'nless  he  can  obtain  leave  of 
absence  It  Is  impossible  for  him  to  be  naturalized  now.  At  present,  therefore, 
naturalization  may  be  impracticable.  Upon  the  close  of  the  war,  or  upon 
honorable  discharge,  the  difficulty  will  disappear.  Also,  It  Is  possible  that 
(\)ngress  will  pass  a  statute  facilitating  the  naturalization  of  men  in  the  armed 
service  of  the  United  States  (40  Stat.  542). 


ARMY :  Admission  to  Hospital  of  Army  Field  Clerk  Diseharged  from  Army 
because  of  Insanity. 

An  Army  field  clerk  suffering  with  delirium  tremens  was  admitted  to  the 
hospital  at  a  port  of  embarkation,  and  his  condition  became  so  hopeless  that 
lie  was  discharged  from  the  service.    Since  the  alcoholism  has  subsided  the 
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mirj?e4>ns  hnve  found  that  tbe  underlying  condition  Is  more  apparent,  and  that 
he  has  ch a rnct eristics  of  dementia  prsecox.  His  family,  consisting  of  a  wife 
and  two  small  children,  are  in  needy  circumstances  and  without  the  means 
to  have  him  removed.  The  hospital  in  Avhich  he  is  now  has  not  the  facilities  to 
Jive  hlni  tl>e  attention  he  requires,  and  he  is  unfit  to  leave  the  hospital.  Held, 
that  since  he  was  suffering  from  a  form  of  insanity  at  the  time  of  his  discharge, 
which  was  the  cause  of  his  discharge,  the  Secretary  of  War  may  legally  author- 
ize his  transfer  to  St.  Elizabeth's  Hospital  under  the  fourth  subdivision  of 
Revised  Statutes,  section  4843. 

046.3. 

War  Department  J.  A.  O.  O.,  January  31,  1918. — To  the  Secretary  of  War. 

1.  The  question  is  whether  authority  can  l>e  granted  as  re<»onmiende<l  by  The 
Adjutant  General  to  send  to  St.  Elizabeth's  Hospital,  District  of  Columbia, 
former  Army  Field  Clerk  S.,  who,  ever  since,  and  for  some  time  before,  his 
discharge  from  the  service  November  6,  1917,  on  account  of  alcoholism,  has 
been  confined  at  the  hospital,  port  of  embarkation,  Hoboken,  N.  J.  It  is  stated 
that  Mr.  S.  was  admitted  to  the  hospital  October  7,  1917,  suffering  with 
delirium  tremens,  and  it  appears  tlv»t  his  cimdltlon  became  so  hopeless  that  it 
was  decidetl  to  discharge  him  from  the  service.  It  further  appears-  tl*.t  since 
the  alcoholism  has  subsided  the  surgeons  have  found  that  "the  underly4ng  con- 
dition Is  more  apparent  and  he  has  characteristics  of  dementia  prrecox,  catatonic 
fortn.*' 

It  has  been  ascertalnetl  upon  connnuni cation  with  Mr.  S.'s  family  with 
a  view  to  having  him  removed  from  the  hospital  at  Hoboken  that  his  family, 
consisting  of  his  wife  and  two  small  children,  'are  in  needy  circumstances  and 
without  the  means  to  have  him  removed.  The  commanding  general,  r»<»*t  of 
einharkatloD,  reports  that  the  hospital  is  unsuitable  for  the  treatment  of  S., 
as  he  Is  unmanageable  and  requires  attention  for  which  the  hospital  has  made 
no  provision,  and  that  he  can  not  be  turnetl  out  on  the  public,  as  he  is  luitit 
to  leave  the  hospital. 

2.  Among  those  admissible  to  St.  Elizabeth's  Hospital  under  the  provisions 
of  section  4843.  Revisetl  Statutes,  as  amended  by  the  act  of  February  9,  1900 
(31  Stat.  7),  are— 

*•  First.  Insane  persons  belonging  to  the  Army,  Navy,  Marine  Corps,  and 
Revenue  Cutter  Serviw. 
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Fourth.  Indigent  Insane  persons  who  have  been  In  either  of  the  said  services 
and  been  discharged  therefrom  on  account  of  disability  arising  from  such 
insanity." 

This  office  has  heretofore  held  that  Array  field  clerks  are  "  persons  belonging 
Ui  the  Army"  within  the  meaning  of  this  statute  (ca.se  of  Henry  Taussig,  Dof. 
5,  1917.  Ops.  J.  A.  G.  046.3).  The  only  question  in  the  present  case  is  whether 
former  Army  Field  Clerk  S.  Is  an  indigent  insane  person  and  was  discharged 
fmm  the  service  *'  on  account  of  dl.sabllity  arising  from  such  insanity."  The 
facts  rei)orted  in  The  Adjutant  General's  memorandum  Indicate  that  Mr.  S. 
was  suffering  from  a  form  of  insanity  at  the  time  of  his  discharge,  which  was 
the  cause  of  such  discharge,  and  that  he  is  Indigent.  It  thus  appears  that  he  Is 
a  person  coming  within  the  authority  of  the  statute  for  admisslcin  to  St. 
Elizabeth's  Hospital,  and  that,  therefore,  the  Secretary  of  W^ar  may  legally 
authorize  his  transfer  thereto. 

SELECTIVE  DRAFT  ACT:  PAY  AND  ALLOWANCES:  Eridence  of  Previous 
Service  In  National  Onard  as  Basis  for  Longrevity  Pay. 

Proof  of  previous  service  in  the  National  Guard  as  a  basis  of  claim  for 
longevity  pay  on  the  part  of  a  member  of  the  National  Guard  drafted  into 
the  Fe<leral  service  should  be  made  out  by  means  of  clear  and  unequivocal 
evidence  and  by  the  best  evidence  obtainable.  In  those  cases  where  such 
service  as  an  officer  or  an  enlisted  man  is  evidenced  by  a  commission,  warrant, 
oath  of  enlistment,  or  other  document  the  claimant  should  produce,  if  possible, 
either  the  document  itself  or  a  certificate  from  the  adjutant  general  of  the 
State  or  the  person  in  charge  of  such  records  to  the  effect  that  there  was 
issuef]  or  filetl  such  a  commission,  warrant,  enlistment  oath,  or  other  document. 
If  it  1>e  not  possible  to  produce  such  document  or  such  certificate  as  to  the 
existence  of  such  a  record,  secondary  evidence  thereof  can  be  resorted  to  only 
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upon  proof  by  certificate  of  the  adjutant  general  or  of  tlie  custodian  af  sud^ 
records  showing  that  diligent  search  has  been  made  and  that  no  record  of 
such  commission,  warrant,  or  enlistment  tiaa  been  found  or  that  such  record 
luis  been  lost  or  destroyed.  The  door  to  the  admission  of  secondary  evidence 
liaving  been  thus  opened,  proof  of  such  service  in  the  National  Guard  should 
then  be  made  by  the  best  and  most  convincing  secondary  evidence  obtainable. 

241.12. 

War  Deimrtnient.  J.  A.  G.  O.,  January  31,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  there  is  presenteil  the  question  whether 
the  statement  of  Lieut.  Everett,  tirst  lieutenant,  One  hundred  and  twentieth 
Infantry,  taken  in  conne<'tiou  with  an  aftklavit  by  MaJ.  Levine,  retired,  of  the 
National  Guanl  of  Tennessee,  is  sufficient  to  establish  tiiat  Lieut.  Everett  servjpd 
as  a  militiaman  in  such  guard  from  1905  to  1908. 

2.  Lieut.  Evei'ett  asserts  that  he  is  entitle<i,  for  longevity  pay  purposes,  to  a 
tobil  service  of  five  years,  in  view  of  his  present  service  having  commenced  in  1915. 
In  support  of  his  claim  for  longevity  pay,  he  submits  a  statement  over  his  own 
signature  that  there  are  no  rec4»rils  In  the  oftice  of  the  adjutant  general  of  Ten- 
nessee showing  his  service  in  the  National  Guard,  and  the  affidavit  of  MaJ. 
Levine  that  Lieut.  Everett  was  one  of  the  oliginal  members  of  the  Tennessee 
National  Guard  and  that  he  serve<l  the  enlistment  ])eriod  therein.  Tliere  is  no 
evidence  showing  or  tending  to  show  tluit  the  records  of  the  adjutant  gen- 
eral's office  iTuve  been  lost  or  destroyed  or  that  the  records  of  that  office  ever 
contained  any  i-eference  to  the  National  Guard  service  of  Lieut.  Everett. 

3.  The  rule  is  well  settled  that,  where  the  loss  or  disappearance  of  docu- 
mentary evidence  lias  been  satisfactorily  establisheii,  then  its  contents  may  he 
supplleil  by  secondary  proof.  This  rule  requires  that  search  be  nuide  by  the 
jierson  in  whose  custody  such  document  originally  was  or  should  have  been 
deposited,  as  well  as  the  place  where  such  docinnent  is  usuklly  kept  or  should 
liave  been  pre.*<erve4l.  There  must  be  proof  that  diligent  search  has  been  made 
where  It  is  most  likely  to  be  found  and  that  the  search  was  unsuccessful. 
The  law  re<?ognizes  the  difficulty  of  laying  down  any  fixed  or  general  rule 
that  will  meet  the  exigencies  of  .such  cases  or  which  will  accurately  define 
the  <legree  of  (liligence  which  must  be  exerted  In  searching  for  records.  Each 
case  depemls  more  or  less  upon  its  peculiar  circumstances,  which  \^ill  suggest 
the  extent  as  well  as  the  thoroughness  of  the  search. 

This  rule  requires  the  best  evidence,  and  it  relates  to  quality  rather  than 
quantity.  It  means  that  the  highest  degree  of  proof  which  the  case  admits 
must,  if  obtainable,  be  producecl.  Of  course  failure  to  produce  the  original 
record  or  a  certifie<l  copy  can  be  excused  only  by  proof  of  its  loss  or  destruc- 
tion. Ordinarily  the  certificate  of  the  custodian  of  the  records  and  flies  of 
the  office  where  fnich  documentary  proof  slwuld  be  kept  Is  required.  Such  a 
certificate  must  show  diligent  search  of  the  character  hereinbefore  mentioned. 
Until  such  proof  is  furnished,  there  is  no  sufficient  foundation  for  the  intro- 
duction of  sc^condary  evidence,  like  the  statement  of  Lieut.  Everett  and  the 
affidavit  of  Maj.  Levine.  It  is  neither  proper  nor  permissible  to  Introduce 
secondary  or  imrole  eviilence  until  resort  to  such  inferior  proof  has  been 
justified  by  a  showing  tlmt  proof  of  this  character  is  the  best  proof  obtainable. 
That  is  to  Sftf/,  nci-ondai'if  crMencc  can  not  be  resorted  to  in  any  of  these  cases 
until  it  is  made  to  appear  that  such  proof  has  become  superior  evidence  because . 
of  the  destmrtion  or  the  loss  of  the  eridcnte  which  the  secondary  proof  implies 
and  presupposes.  As  before  stated,  Lieut.  Everett  has  not  offered  such  proof. 
He  has,  In  fact,  not  laid  any  foundation  to  Justify  the  resort  to  such  evidence. 

4.  I  am  therefore  of  tlie  opinhm  that  the  proof  referred  to  herein  is  not 
sufficient  to  i)rove  the  enlistment  and  the  s€*rvices  for  longevity  p*iy  puri)oses 
of  LiouL  Everett  in  the  National  Guard  of  Tennessee. 


SELECTIVE  DBAPT  ACT:  Drafting  into  Federal  Service  the  Attached  Per- 
sounel  of  National  Guard. 

Members  of  the  quartermaster  corps  an<l  of  the  ordnan<*e  and  metlical  depart- 
ments of  the  New  York  National  Guard,  designated  by  the  Militia  Bureau  of  the 
War  Department  in  Circular  29,  paragraph  7,  as  "  attache<l  personnel,"  do  not 
come  within  the  President's  proclamation  of  July  3,  1917,  drafting  into  the 
service  of  the  Unite<l  States  the  National  Guard  of  the  several  Stiites,  but  are 
specifically  excludetl  therefrom,  being  meml)ers  of  tlie  staff  corps  and  depart- 
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ments  not  included  1b  the  personnel  of  tactical  organizations.  Where  the  serv- 
icen  of  any  or  all  members  of  the  attached  personnel  are  desired  by  the  Federal 
Government  an  order  should  be  issued  under  authority  of  the  President  drafting 
them  into  the  service  of  the  United  States,  and  such  men  as  are  to  be  used 
in  nonconunissioned  grades  sliould  be  appointed  noncommissioned  oIRcers  in 
the  Array  of  the  United  States. 

324.71. 

War  Department,  J.  A.  G.  O.,  January  31,  1918.— To  Tlie  Adjutant  General. 

1.  The  Adjutant  Cveneral  refers  to  this  office  for  remark  a  letter  from  the 
deiiaxtment  commander  of  the  Eastern  Department,  dated  December  29,  1917. 
niK>u  the  subject,  induction  into  Federal  service  of  enlisted  personnel  of  State 
staff  corps  and  departments.  « 

It  appears  that  certain  sergeants  of  the  ordnance  department  and  quarter- 
nuister  corps,  and  certain  enlisted  men  of  the  medical  and  other  departments 
<»f  die  New  York  National  Guard  authorized  under  the  provisions  of  Circular  29, 
Militia  Bureau,  War  Department,  Decem))er  6,  1916,  and  designated  therein  as 
*'  Httached  personnel "  are  now  on  duty  under  constitutional  call  as  militiamen, 
National  Guard,  in  the  Eastern  Department ;  and  the  department  commander 
desires  to  know  wlietlier  they  can  be  inducted  into  the  I<^«leral  service  under 
the  pi-ovisions  of  the  President's  proclamation  of  July  3,  1917,  or  must  there  be 
separate  action  in  each  case. 

2.  The  President's  proclamation  of  July  3,  1917,  drafted  into  the  servtco  of 
the  United  States  as  of  and  from  August  5,  1917,  all  members  of  the  Na- 
tional Guard  apd  all  enlisted  men  of  the  National  Guard  Reserve  of  the 
States,  including  the  State  of  New  York ;  excepting  therefrom  members  of  statt' 
corps  and  departments  not  Included  in  the  personnel  of  tactical  organizations. 
The  "  attacheil  personnel "  provided  for  in  paragraph  7,  Circular  29,  Militia 
Bureau,  War  Department,  December  6, 1916,  were  not  Included  in  the  "  personnt^l 
of  tactical  organizations  "  as  recognized  by  the  Militia  Bureau  and  were  not  in- 
eliHled  in  the  terms  of  the  I^esident*s  proclamation  of  July  3,  1917. 

3.  I  am  of  the  opinion  that  when  the  services  of.  any  or  all  members  of  the 
**  attached  personnel  "  are  desired  by  the  Federal  Government,  an  order  should  be 
Issued  under  authority  of  tlie  Pi*esldent  drafting  them  into  the  service  of  the 
Uuiteil  States  and  they  should  thereupon  be  appointed  noncommissioned  ofticers 
in  their  grade  in  the  Army  of  the  United  States,  if  it  is  intended  to  use  theiii 
ia  mmcommissioned  grades. 

ARMY:  Carriage  of  Private  Freight  by  Army  Transport. 

While  as  a  general  rule  Army  transports  can  not  legally  be  used  for  carrying 
commercial  freight  except  as  clearly  authorized  by  Congress,  yet  in  tlie  present 
emergency  and  In  the  absence  of  any  express  statutory  prohibition,  the  Secretary 
of  War  may  lawfully  use  available  cargo  space  in  an  Army  transport  not  needeil 
for  Government  supplies  to  carry  commercial  freight  at  commercial  rates  pre- 
paid, when  it  is  consideretl  necessary  to  relieve  congestion  at  an  American  port 
and  thus  tend  to  make  available  other  vessels  for  military  necessities  (36  Stat. 
1037,  lOr,!). 

570. 

War  Department,  J.  A.  G.  O.,  January  31,  1918. — To  The  Adjutant  General. 

1.  The  qnestion  presented  is  whether  the  department  can  authorize  the  ship- 
ment of  commercial  freight  on  the  United  States  transport  Thomas  at  commercial 
rates  from  Honolulu,  in  order  to  relieve  congestion  at  that  port.  The  question 
arises  upon  the  following  telegraphic  messiige  from  the  commanding  general  in 
Honolulu : 

"  United  States  Army  transport  Thomas  will  sail  from  Honolulu  on  or  about 
February  3,  practically  empty.  If  no  movement  of  troops  contemplated  In  the 
near  future,  request  authority  to  ship  local  freight  commercial  rate  freight  pro- 
paid  to  relieve  congestion  In  this  port.  This  authority  to  apply  to  any  trans- 
p(»rts  having  available  cargo  space  not  needed  for  Government  supplies." 

The  Acting  Quartermaster  General  recommends  that  the  transport  Thomaa 
be  permitted  to  carry  local  freight  for  one  trip  at  commercial  rates  in  order  to 
relieve  conge.stion  at  Honolulu,  provided  same  is  permitted  by  law.  He  sujr- 
ge«ts  tliat  the  question  of  establishing  a  general  policy  on  the  subject  can  be 
taken  up  later. 
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2.  The  only  authority  for  the  transportation  of  comnw^rcial  freight  on  Army 
tnii).s))orts  is  contained  in  the  act  of  March  3,  1911  (36  Stat  1037»  1051),  which 
provides : 

"  Hereafter  when  there  is  carp:o  space  available  without  displacing  military 
supplies,  transportation  may  be  provldetl  for  merchandise  of  American  proiUic- 
tion  consigned  to  residents  and  mercantile  firms  of  the  Island  of  Guam,  rates  and 
icgiilations  therefor  to  be  prescribed  by  the  Secretary  of  War." 

If  It  were  a  question  of  the  Inauguration  of  a  general  practice,  I  should  say 
Ihut  the  Army  transports  could  not  legally  be  used  for  carrying  commercial 
freight  except  as  clearly  authorize<l  by  Congress ;  but  in  the  present  emergency, 
;nid  in  the  absence  of  any  express  prohibition,  I  should  hesitate  to  say  that  the 
S;irotHry  of  War  could  not  use  available  space  in  any  Army  transport  for  the 
movement  of  commercial  freight  when  it  Is  considered  necessary  to  relieve  con- 
givtion  at  an  American  port  and  thus  tend  to  make  available  other  vessels  for 
military  necessities.  It  is  the  view  of  this  office  that  the  Secretary  of  War 
wouhl  violate  no  law  In  authorizing  the  use  of  tlie  transport  Thomas,  as  recom- 
mended by  the  Quartermaster  General  under  the  conditions  mentioned* 


PAT  AND  ALLOWANCES:  ARTICLES  OF  WAR  50:  Remission  of  Sentence  of 
Forfeiture. 

The  remission  of  the  unexecuted  portion  of  a  sentence  of  forfeiture  extends 
to  all.  uncollected  forfeitures,  even  though  transportation  charges  assessed 
ngainst  the  soldier's  pay  were  erroneously  given  prece<lence  over  the  forfeiture 
so  that  no  part  of  the  forfeiture  was  collet^ted  before  the  remission. 

242.4. 

War  Department,  J,  A.  G.  C,  February  1.  1918. — To  The  Adjutant  General. 

1.  In  August  the  soldier  was  sentenced  to  forfeit  two-thirds  of  his  pay  for 
thi'ee  montlis.  In  October  the  unexecuted  r>ortion  of  the  sentence  was  remitted. 
During  the  time  that  the  sentence  was  in  force  heavy  charges  for  transi)ortati(m 
were  made  upon  the  amount  due  him,  leaving  no  balance  to  be  applied  on  the 
forfeiture.  It  was  an  error  to  give  tranj^portatlon  charges  or  stoppages  of  any 
nature  precedence  over  forfeiture  adjudged  by. a  court-martial.  (Dig.  Ops.  J. 
A,  (J.  1912.  p.  132.)  So  far  as  the  foregoing  letter  discloses  the  facts, 
transportation  charges  were  given  precedence  over  the  forfeiture  so  that 
no  part  of  the  forfeiture  was  collected  before  the  remission  of  the  unexecuted 
portion  of  the  sentence.  The  power  of  remission,  under  the  fiftieth  article  of 
war,  extends  to  all  uncollected  forfeitures.  Uegardless  of  the  reasons  why  the 
forfeiture  adjudged  in  this  case  was  not  collected,  the  fact  remains  that  it  was 
uncollected  at  the  time  of  remission  of  the  unexecute<l  portion  of  the  sentence, 
and  the  remission  operated  to  remit  all  forfeitures  that  were  uncollected  on  the 
date  of  remission. 


TAX:  Liability  to  War  Revenne  Tax  of  Fnnds  Derived  from  Athletic  Gained 
at  Cantonments. 

So  much  of  the  entire  net  proceeds  of  the  funils  derived  from  athletic  games 
between  military  organizations  as  are  devote<l  exclusively  to  athletic  purposes 
are  not  subject  to  section  700  of  the  war  revenue  tax  act  of  October  3,  1917 
(40  Stat.  300,  3J8),  levying  a  tax  upon  the  sums  pahl  for  admission  to  any 
place,  since  they  fall  within  the  exception  containe<l  In  said  section,  excluding 
from  the  operation  thereof  sums  so  imid  where  all  the  proceeds  thereof  Inure 
exclusively  to  the  benefit  of  religious,  educational,  and  charitable  institutions. 

012.2. 

War  Department,  J.  A.  G.  O.,  February  1,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  the  opinion  of  this  office  is  desired  as  to 
whether  funds  derlvetl  from  athletic  games  between  military  organizations  are 
subject  to  the  tax  provided  for  in  section  700  of  the  act  of  October  3,  1917  (40 
Stat.  300.  318). 

2.  By  the  papers  In  reference  It  appears  that  the  entire  net  proceeils  derlveti 
from  admission  fee  chnrgeil  for  admission  to  such  athletic  games  i.s  to  be  devoted 
to  the  "  athletic  fund  "  of  the  Eighty-ninth  Division. 
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Sot'tlou  700  of  the  act  Of  (.Mober  3,  1917,  supra,  reads  In  Its  applicable  pro- 
vision AS  follows: 

"  Tliat  from  and  after  tbe  first  clay  of  November,  nineteen  hundred  and  seven- 
teen, there  shall  be  levied,  assessed,  collected,  and  paid  (a)  a  tax  of  1  cent  for 
each  10  cents  or  fraction  tliereof  of  the  amount  paid  for  admission  to  any  place, 
incfndini;  admission  by  season  ticket  or  subscription,  to  be  paid  by  the  person 
paying  for  such  admission :    ♦    ♦    ♦ 

"  No  tax  shall  be  levied  under  this  title  in  respect  to  any  admissions  where 
all  the  proceetls  of  which  inure  exclusively  to  the  benefit  of  religious,  ednca- 
tionaL  or  cJuiritable  instiUttions,  societies,  or  organizations,  or  admission  to 
jisricultural  fairs  none  of  the  profits  of  which  are  distributed  to  stockholders 
or  members  of  the  associations  conducting  the  same." 

Obviously  the  purpose  of  this  provision  Is  to  levy  a  tax  upon  all  of  the  sums 
pniil  for  admission  to  any  place  except  where  the  net  proceeds  of  any  such  paid 
a<lmisii>ions  are  to  be  devoted  exclusively  to  religious,  educational,  or  charitable 
uses. 

3.  The  question  is,  therefore,  squarely  presented:  • 

*•  Is  money  used  exclusively  for  athletic  purposes  and  use  within  the  meaning 
of  the  foregoing  exception? 

That  is  to  say — 

**  Can  it  be  said  that  money  raised  ami  used  for  athletic  purposes  is  devoted;to 
religious,  e<lucntional,  or  charitable  purposes?" 

Money  so  used  is  certainly  not  devoted  to  religious  or  charitable  purposes. 
Therefore,  .    *    , 

"Can  it  be  said  that  money  so  used  is  devoteil  to  an  educational  purt>ose?"  ' 

In  answering  this  question  the  ultimate  object  for  which  such  money  is  raised 
should  controh  if  not  determine  the  answer. 

4.  The  words  "  educational  institutions,  societies,  or  organizations "  should 
not  receive  a  nam»w  construction.  These  words,  however,  should,  because  of 
the  phrase  '*  inure  exclusively  to  the  henefit  of,''  be  taken  to  refer  to  their 
prinmry  and  inherent  use,  rather  than  their  secondary  and  incidental  use. 
Therefore  the  question  again  recurs — 

•'  Can  it  be  said  that  money  raised  primarily  and  Inherently  for  athletic 
purposes  is  money  impressed  with  an  educational  use  and  pun)ose  within  the 
meaning  of  the  provision  here  under  consideration?" 

In  the  i*ecent  case  of  /w  re  Moses*  Estate,  123  New  York  Supplement  443, 
446,  the  word  "  efhicationai "  as  used  in  the  tax  laws  of  that  State  which  ex- 
empted all  bequests  to  educational  cori)oratIons  from  the  transfer  tax,  was  held 
in  its  broader  meaning  to  Include  "  the  act  of  developing  and  cultivating  the 
various  physical,  intellectual,  and  moral  qualities  which  contribute  to  the 
improvement  of  the  body,  the  mind, -and  the  heart."  In  the  recent  case  of 
German  Gymnasium  Association  of  Lomsville  v.  City  of  Louisville,  80  South- 
western Reporter  201;  the  gjMunasIum  association,  where  regular  physical  exer- 
cises were  taught  and  where  a  teacher  was  constantly  employed,  was  held  to 
!)e  an  "institution  of  education,"  within  the  meaning  of  the  constitution  of 
Kentucky,  which  exempte<l  such  institutions  from  taxation.  In  Markham  v, 
Sotitheni  Conservatory  of  Music,  41  Southeastern  Reporter  531,  532,  a  nnisical 
(tnisf-rvatory  owned  a  hall  in  which  it  gave  musical  entertainments  for  the 
benefit  of  Its  pupils  and  for  which  It  sold  tickets  to  the  public,  in  order  to  defray 
the  exi)ense,  and  it  was  also  held  to  be  engaged  In  giving  entertainments  for  the 
benefit  '*of  educational  objects"  within  the  meaning  of  a  law  which  exempted 
from  taxation  all  entertainments  given  for  the  benefit  of  educational  objects. 
It  was  also  expressly  stated  that  "  the  day  has  long  since  passed  when  nuisic 
can  be  denied  a  part  in  the  educational  system  of  the  age."  In  the  well  con- 
sulere<l  case  of  Alt.  Hermctn  Boys'  School  v.  Toicn  of  GilL  145  Massachusetts 
130,  the  word  "  e<lucational  "  was  brondly  and  comprehensively  deflne<l.  It  was 
said  to  embrace  the  process  of  developing  and  training  the  powers  and  capabili- 
ties of  human  beings.  The  court  specifically  said,  "  education  may  be  particu- 
larly directed  to  either  mental,  moral,  or  physical  powers  and  faculties,  hut  in 
its  broadest  and  its  best  sense  it  embraces  them  all." 

!S,  Giving  to  the  wonls  "educational  Institutions,  societies,  or  organizations" 
their  natural  as  well  as  their  legjtlly  defined  meaning,  it  may  be  said  to  com- 
prehend not  merely  the  Instruction  of  knowledge  received  and  acquired  at  school, 
but  to  include  the  whole  course  of  human  training,  moral,  intellectual,  and 
j>ljyslcal.  Or  to  approach  the  question  from  its  negative  side  It  can  be  snfely 
asserted  that  any  instruction  or  training  which  does  not  include  the  necessary 
pliytucal  preparation  requisite  to  meet  the  duties  of  professional  or  business 
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life,  faHs  conspicuously  to  equip  Its  pii];yll9  with  those  qualifications  without 
wliieh  mental  ami  moral  acquirements  are  of  little  or  no  value. 

6.  It  is  the  opinion  of  this  office  that  so  much  of  the  entire  net  proceeds  of 
the  funds  derived  from  athletic  games  between  military  organizations  as  are 
devoted  exclusively  to  athletic  purposes  are  proceeds  "  inuring  exclusively  to 
the  benefit "  of  "  educational  institutions,  societies,  or  organizations,**  and  as 
siicli  are  not  subject  to  the  tax  provided  for  in  section  700  of  the  act  of  October 
3,  1917,  supra. 


SELECTITE  DRAFT  ACT:  Rights  of  Alleged  Alien  Enemy. 

One  who  claims  to  l)e  an  alien  enemy  when  drafted  into  the  military  service 
of  tilt*  Unite<l  States  has  the  same  rights  and  obligations  as  any  other  person 
in  the  sen' ice.  lie  may,  of  course,  claim  exemption  at  the  proper  time,  becaujie 
of  alienage,  but  a  determination  by  his  local  board  that  he  is  not  an  alien  Is 
final. 

•01 J. 3. 

War  Department,  J.  A,  O.  O.,  February  2,  1918.— To  The  Adjutant  General. 

1.  The  Bureau  of  War  UisJk  Iusurai«ce  of  the  Treasury  Department  asks 
what  Is  the  status  of  alien  enemies  drafte<l  into  the  service  of  the  United 
States. 

2.  An  alien  enemy  has  a  right  to  object  to  being  drafted.  If  the  local  draft 
board  fletermines  that  he  is  not  an  alien  enemy,  there  are  decisions  of  tlie 
Fedeial  courts  to  tlie  effect  that  the  determination  of  the  local  draft  board  Is 
final.  C'onse<iuently  the  rights  of  a  drafted  alien  enemy  in  the  service  are  the 
same  as  those  of  any  other  person  in  the  service. 


Pl'BIJC  PROPERTY:  Application  of  State  Workmen's  Compensation  Act 
to  Contract  for  Construction  Work  on  Military  Reservation. 

Contractors  engaged  in  construction  work  upon  military  reservations  within 
the  State  of  Washington  are  not  subject  to  the  provisions  of  the  workmen's 
comi>ensation  act  of  that  State.  Whether  the  reservations  in  question  were 
ficqMired  before  or  after  the  admission  of  the  State  of  Washhigton  into  the 
I'nion  the  I'nitetl  States  has  exclusive  Jurisdiction  over  them,  and  Stale 
statutes,  snbseiiuently  enacted,  are  not  applicable  thereto. 

248.."). 

War  Department,  J.  A.  G.  O.,  February  2.  1918.— To  The  Adjutant  General. 

1.  By  tlie  preceding  indorsement  there  is  referred  to  this  office  for  opinion 
the  question  whether  contractors  engaged  In  construction  work  upon  military 
reservations  within  the  State  of  Washington  are  subject  to  the  provisions  of 
the  workmen's  compensation  act  of  that  State.  Attacked  are  letters  from  the 
In<lustrial  Insurance  Connnlsslon  answering  the  question  in  the  affirmative 
and  citing  as  authority  therefor  the  cases  of  Fort  Leavenworth  Railroad  Co.  v. 
Loici\  114  United  States  r>2r»,  and  Chicago,  Rock  Island  &  Pacific  Railway  Co.  v. 
MrCJIimi,  114  United  States  542.  They  also  state  that  the  particular  military 
reservations  in  question  were  acquired  and  used  by  the  United  States  Govern- 
ment prior  to  the  admission  of  tlie  State  of  Washington  to  the  Union. 

2.  Hy  section  1  of  article  25  of  the  cou.stitution  of  the  State  of  Washington, 
Pierce's  Washington  Cede  1,  section  223,  the  consent  of  that  State  was  given  to 
the  exercise  by  the  Congress  of  the  United  States  of  exclusive  legislation  in  all 
cases  whatsoever  over  .^uch  tracts  or  parcels  of  land  as  were  at  the  date  of  the 
adoption  of  said  con.stltutlon  held  or  reserved  by  the  Government  of  tlie  Uniteil 
States  for  the  purpose  of  erecting  or  maintaining  thereon  forts,  magjizlnes, 
arsenals,  dock  yards,  lighthouses,  and  other  needful  buildings  in  accordance 
with  the  provisions  of  the  eighth  section  of  the  first  article  of  the  Constitution 
of  the  United  States.  It  provided,  however,  that  all  civil  process  issued  from 
the  courts  of  the  State  and  criminal  process  Issued  under  authority  of  the  State 
against  any  j^erson  charged  with  crime  in  cases  arising  outside  of  such  reserva- 
tions, !Ji:gh^.  \)0  served  or  executed  In  the  same  mode  and  manner  and  by  the 
8iiiue  officers  us  If  the  consent  to  the  exclusive  Jurisdiction  of  the  United  States 
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hnc]  Qot  been  made.  By  the  acts  of  January  23,  1890  (Wash.  Laws,  1889,  p. 
459),  and  February  24,  1891,  Pierce's  Wasliington  Code  513,  section  3,  the  jurlSr 
diction  of  tlie  State  of  Washington  was  ceded  to  the  United  States  over  all  such 
lands  as  had  theretofore  been,  or  might  thereafter  be  acquired  by  purchase  or 
by  condenuiatioUf  or  set  ajwirt  by  the  United  States  for  the  purpose  of  sites  for 
forts,  luagazine^,  arsenals,  docks^  navy  yards,  naval  stations,  and  other  needful 
buildings  authorize<i  by  any  act  of  Congi*ess.  It  Is  well  settled  that  cessions  of 
■  exclusive  juris4llctlon  by  a  State  to  the  Federal  Government  may  be  made  after 
acquisition  of  the  proi)erty  involved  as  well  as  before  such  acquisition,  Fort 
LearcniCffTth  RaUroad  Co.  v.  Loice,  114  United  States  525,  541, 542,  and  such  ces-  - 
sions,  wlien  made  after  the  acquisition  of  the  property,  have  the  same  efitect  as 
if  they  had  been  made  before  such  acquisition.  (Inited  i^tates  v.  Tucker,  122 
Fed.  518.)  The  reservation  tliat  civil  and  criminal  process  of  the  State  courts 
may  be  serve<l  in  the  places  so  acquireil  is  not  considered  as  in  any  way  interfer- 
ing with  tlie  supremacy  of  the  United  States  over  siK!h  places,  but  is  intended  to 
prevent  sudi  places  from  becoming  an  asylum  for  fugitives  from  Justice.  (Fort 
Leavcnicorth  RaUroad  Co,  v.  Ijowe,  114  U.  S.  525,  533.)  Consequently,  whether 
the  ivservations  in  question  were  acquired  before  or  after  the' admission  of  the 
State  of  Washington  into  the  Union,  the  United  States  has  exclusive  legislative 
jurisdiction  over  them.  The  ca.ses  cited  by  the  Industrial  Insurance  Commis- 
si<m  of  Washington  are  in  no  way  in  conflict  with  this  conclusion ;  in  fact,  the 
Fort  Leavenworth  case  is  a  direct  aiithority  for  it.  The  case  of  Chicago,  Rock 
1  Stand  10  Pacific  Railway  Co,  v.  Mcdlinn,  114  United  States  542,  is  not  at  all  ill 
point.  It  involved  an  entirely  different  principle,  namely,  that  the  original 
law  of  ceded  territory  remains  in  effect  until  supersetleil  by  laws  establlshecl  ' 
by  the  new  sovereignty.  ' 

3.  It  is  the  opinion  of  this  office  that  the  workmen's  compensation  act  of  tlie 
State  of  Washington  does  not  apply  to  contractors  and  workmen  engaged  In 
construction  work  upon  military  reservations  that  lie  within  the  terrltortal  limits 
of  the  State  of  Washington.    If  the  contract  of  employment  is  made  upon  the 
reservation,  or  is  made  outside  the  territorial  boundaries  of  the  State  of  Washr 
Ington,  it  Is  perfectly  clear  that  tlie  statutes  of  Washington  do  not  apply  thereto. 
If  the  contract  is  ma<le  within  the  State  of  Washington  outside  the  limits  of  the 
reservation  for  work  to  be  iierformed  exclusively  upon  the  reservation,  the  same 
is  true.    The  workmen's  compensation  act  of  the  State  of  Washington  Imposes 
its  terms  upon  employer  and  employee,  regardless  of  tlieir  consent  thereto ;  con>* 
seqiiently  there  is,  with  respect  to  com{)ensation  to  be  made  for  injuries,  no  ele^ 
ment  of  true  contract  in  the  relation  between  the  employer  and  the  employee. 
UiMler  tliese' circumstances  the  question  does  not  arise  whether,  under  the  set- 
tled (loctrlnes  of  conflicts  of  laws,  the  terms  of  the  Washington  statute  are  to 
be  reganlel^  as  included  in  the  contract  of  employment  and  thus  given  extra- 
territorial effe<-t.    The  law  of  the  place  where  the  accident  occurs  must  there- 
fore govern.     As  ha.s  been  previously  shown,  that  law,  as  regards  accidents 
occurrin;^  upon  military  reservations,  does  not  include  the  statute  law  of  the 
State  of  Washington. 

WAR  BISK  INSURANCE:  PAT  AND  ALLOWANCES;  Effeet  on  War  Risk 
iBimraiiee  of  Abeevce  of  SoMier  from  Doty  on  Acisount  of  Illness  Due  to 
HisooBdnet. 

If  a  man  who  has  taken  out  war  risk  insurance  dies  at  a  time  when  his  imy  is 
stopi)ecl  under  the  provisions  of  General  Orders,  No.  45,  War  Department,  1914, 
because  of  his  absence  from  duty  on  account  of  disease  resulting  from  his  intem- 
perate use  of  drugs  or  alcohol  or  other  misconduct,  the  rights  of  his  beneficiary 
(Iei>end  on  the  circumstances  of  the  pacticulat  case  as  to  the  payment  of  pre- 
miums. If  the  death  occurred  during  a  part  of  a  month  for  which  part  the 
premium  was  not  paid  and  before  the  premium  therefor  was  due.  the  beneficiary 
would  be  entitled  to  the  face  value  of  the  policy  less  one  month's  premium.  It 
death  occurred  within  31  days  after  tlie  premium  became  due  and  more  than  one 
calendar  month  after  the  period  covered  by  previously  paid  premiums,  the 
lieneficlary  would  be  entitled  to  the  face  value  of  the  policy  less  the  premiums 
for  two  months'  insurance.  If  the  death  occurred  more  than  31  days  after  the 
due  date  of  the  premium  and  the  premium  was  still  unpaid,  the  beneficiary  would 
rer*e!ve  nothing. 

If  a  soldier  is  returned  to  duty  and  reU  a.=»ed  from  further  orrration  of  General 
Ordei':^,  No.  45.  War  Department,  1914,  vvithin  31  days  after  the  premium  on  his 
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wnr  risk  insurance  is  due,  the  lapsed  premium  may  be  deducted  from  his  pay  in 
order  that  he  may  receive  the  full  benefits  of  such  insurance.  If,  however,  the 
premium  has  remained  unpaid  for  more  than  31  days  after  the  due  date,  the 
enllste<l  man  must  seek  reinstatement.  In  the  absence  of  regulations  by  the 
Bureau  of  War  Risk  Insurance  he  should  tender  the  amount  of  the  lapsed  pre- 
mium, with  interest  at  the  rate  of  6  per  cent  per  annum,  with  a  written  request 
for  reinstatement.  In  this  manner  there  would  be  saved  to  him  whatever  rights 
he  might  have  under  the  circumstances.  In  the  event  that  upon  the  due  date 
of  any  such  premium  the  Unlte<l  States  owes  the  soldier  on  account  of  pay  or 
ileiwsit  an  amount 'sufficient  to  pay  the  premium,  the  premium  will  be  treated 
as  paid,  in  accordance  with  the  express 'provision  of  the  policy. 

.    004.C. 

War  Department,  J.  A.  G.  0.,  February  2,  1918.— To  The  Adjutant  General. 

1.  The  commanding  general  of  the  Thirtieth  Division,  Unitetl  States  Army, 
refers  to  the  decision  of  this  office  of  January  5,  1918,  wherein  it  is  held  that 
ill!  allotments  for  dependent  relatives.  Insurance,  and  Liberty  bouds  are  auto- 
matically discontinued  for  all  periods  when  a  soldier  is  absent  from  duty  on 
account  of  disease  resulting  from  his  own  intemperate  use  of  drugs  or  alcoholic 
liquors  or  other  npsconduct,  and  his  pay  is  therefore  stopped  under  General 
Orders,  No.  45,  War  Department,  1914.  (Ops.  J.  A.  G.  ante,  p.  10.)  He  inquires 
(1)  what  the  result  would  be  in  the  event  of  a  man's  death  at  a  time  when  his 
pny  Is  stopped  under  the  provisions  of  General  Orders,  No.  45,  War  Department, 
1914;  (2)  what  amount  of  insurance,  If  any,  the  beneficiary  would  receive  under 
such  circumstances:  and  (3)  if  a  soldier  is  returned  to  duty  and  released  from 
tlie  further  operation  of  General  Orders,  No.  45,  War  Department,  1914,  whether 
tlie  lapsed  premiums  will  be  de<lucte<l  from  his  pay  In  order  that  he  iimy  receive 
the  full  benefits  of  his  war  risk  insurance. 

2.  By  the  terms  of  the  policy  issued  by  the  Bureau  of  War  Risk  Insurance, 
as  will  be  seen  from  an  Inspection  of  Bulletin  No.  1,  Treasury  Department, 
Bureau  of  War  Risk  Insurance,  Division  of  Military  and  Naval  lu.surance,  the 
preniium  upon  insurance  for  any  month  is  not  due  until  the  last  day  of  the 
month ;  if  not  paid  when  due,  the  insurance  continues  in  force  for  a  period  of 
31  days;  if  not  paid  before  the  end  of  31  days,  the  insurance  immediately 
terminates;  but  the  assured  may  be  reinstated  within  six  months  uiwn  com- 
pliance with  the  terms  and  conditions  specified  In  the  regulations  of  the  bureau. 
By  making  the  premium  payable  at  the  end  of  each  calendar  month  the  Gov- 
ernment extends  credit  to  the  assured  from  the  date  of  his  application  to  the 
end  of  the  month.  The  Bureau  of  War  Risk  Insurance  has  ruled  that  the 
premium  for  a  month  is  not  divisible.  Accordingly  an  assured  who  applies 
on  the  tenth  day  of  a  month  pays  on  the  last  day  of  such  month  the  premium 
for  insurance  from  the  date  of  his  apr)licatlon  to  the  tenth  day  of  the  following 
month  ;  and  if  he  dies  between  the  tenth  and  the  last  days  of  any  month  he  dies 
indebted  to  the  Government  for  one  month's  premium.  This  must  be  paid  either 
l.y  deduction  from  his  pay  or  by  deduction  from  the  face  of  the  policy.  Conse- 
quently if  a  man  should  die  while  absent  from  duty  under  such  circumstances  as 
to  require  stoppages  of  his  pay  under  (General  Orders,  No.  45.  War  Department, 
1914,  the  rights  of  his  beneficiary  would  depend  upon  the  circumstances  of  the 
particular  case  as  to  the  payment  of  premiums.  If  the  death  occurretl  during 
a  part  of  a  mouth  for  whi^cli  part  the  premium  was  not  paid  and  before  the 
I  remium  therefor  was  due,  the  beneficiary  would  be  entitled  to  the  face  value  of 
the  policy  less  one  month's  premium.  If  the  death  occurretl  within  31  days 
nfter  the  premium  became  due  and  more  than  cue  calendar  month  after  the 
1  t-riod  covered  by  previously  paid  premiums,  the  beneficiary  would  be  entitled 
to  tlie  face  of  the  policy  less  the  premiums  for  two  months*  insurance.  It  is 
poKsible  to  conceive  a  case  where  the  death  occurred  on  the  thirty -first  day  after 
tlie  premium  was  due  and  where  three  full  months'  premiums  would  have 
to  be  deducted  from  the  face  value  of  the  policy.  If  the  death  occurred  more 
thjiii  31  days  after  the  due  date  of  the  premium  and  the  premium  was  still 
impaitl,  the  beneficiary  would  receive  nothing.  If  a  soldier  Is  returned  to  duty 
!  1  (1  released  from  further  operation  of  General  Orders.  No.  45,  War  Department, 
lf)14.  \\'ithin  31  days  after  the  premium  in  question  is  due,  the  lapsed  premium 
may  be  deducted  from  his  pay  in  order  that  he  may  receive  the  full  benefits 
of  bis  war  risk  insurance.  If,  however,  the  premium  remained  unpaid  for  more 
tban  31  days  after  the  due  date,  the  enlistecl  man  must  be  reinstated  under  the 
rules  and  regulations  provided  by  the  Director  of  the  Bureau  of  War  Risk 
Insurance.    Thus  far  the  Treasury  Department  has  prescribed  no  rules  or  regu- 
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IntioDs  for  Kiich  reln«tfltein?nt.  Should  a  case  arise  where  a  solflior  whose 
IK>Hcy  has  been  termiuated  desires  to  be  reinstated,  he  should  tender  tlio 
amount  of  the  lapsed  premium,  with  interest  at  the  rate  of  6  per  cent  per 
fmnutu,  with  a  written  request  for  reinstatement.  In  tlrfs  manner  there 
would  l>e" saved  to  him  whatever  rigiits  he  miglit  have  under  the  eircumstiinces. 
And  until  the  Bureau  of  War  Risk  Insurance  prescribes  regulations  for  rein- 
statement this  is  the  only  metho<l  by  whicli  such  a  soldier  can  protect  Ids 
rights.  In  the  foregoing  it  is  assumed  that  the  assured  has  not  paid  the 
preniiiim  or  caused  it  to  be  paid  from  other  sources  than  his  pay,  and  that  the 
I'nited  Stiites  does  not  owe  tlie  man  on  account  of  pay  or  deposit  an  amount 
sufficient  to  pay  the  jiremlum.  It  must  be  remembered  that  the  policy  expi'essly 
provides  that  the  amount  of  premium  will  be  deducted  from  any  deposit  of 
the  enlisted  man  with  the  United  States,  and  that  if  upon  the  due  date  the 
rnite<l  States  owes  the  enlisted  man  on  account  of  pay  or  deposit  an  amount 
t»uflicieut  to  pay  tlie  premium,  the  premium  will  be  treated  as  paid. 


LAW:  Employment  of  Employees  of  Detectlye  Agency. 

The  AVar  Department  can  not  legally  engage  the  services  of  employees  of  a 
detective  bureau  for  gimrd  duty  at  a  gas  defense  plant,  since  the  act  of  ^larch  3, 
1.^93  (27  Stat.  572,  591)  prohibits  the  employment  in  any  Government  service 
*>f  employees  of  the  Pinkerton  Detective  Agency  or  a  similar  agency.  If  the 
(lovernment  desires  to  avail  itself  of  the  services  of  such  men,  it  will  have  to 
engage  them  as  employees  of  the  Government  and  not  as  employees  of  .<uch 
detective  bureau,  and  their  connection  with  the  detective  bureau  will  have  to 
be  severed  before  they  can  legally  be  engaged  as  employees  of  the  Government. 

231.4. 

War  I>epartment,  J.  A.  G.  O.,  Fehruarj-  5,  1918.— To  The  Adjutant  General. 

1,  The  question  in  tins  case  is  whether  It  is  legal  to  engage  the  services  of 
employees  of  the  Schmittberger  r>etective  Bureau  for  guard  duty  at  the  gas 
defense  plant.  Long  Island  City,  N.  Y.  The  disbursing  officer  at  that  plant, 
wlilch  appears  to  be  operatetl  by  the  Government  under  the  jurisdiction  of  the 
Surgeon  General,  states  that  he  has  paid  Schmittberger  Detective  Bureau  $525 
for  15  guards  for  the  weelc  from  January  10  to  January  17;  and  $735  for  21 
guartls  for  (he  week  from  January  17  to  January  24,  adding  that  he  believes 
these  payments  to  have  been  proper  under  existing  conditions,  but  that  he 
If  in  doubt  as  to  whether  such  payments  should  be  continued  indefinitely. 

2.  The  statute  to  be  considered  is  thnt  contained  in  tlie  act  of  March  3,  1893 
(27  Stat.  572,  591),  which  provides: 

"  Hereafter  no  employee  of  the  Pinkerton  Detective  Agency,  or  similar  agency, 
phall  be  employeil  in  any  Government  service  or  by  any  officer  of  the  District 
of  Columbia," 

The  primary  purpose  of  this  act  doubtless  was  to  prevent  the  engagement  of 
the  services  of  employees  of  detective  agencies  for  detective  work,  but  in  terms 
tl>e  statute  is  very  much  broader  than  necessary  to  accomplish  this  end.  It 
fle<Mares  that  no  such  employee  shall  be  emplcjyed  in  (tny  Oovemment  service^ 
etc.  In  the  opinion  of  this  office  the  department  can  not  legally  ^ngape  the 
Sf  rvlces  of  any  employee  of  a  detective  agency  such  as  that  corres[>onding  in 
character  to  the  IMnkerton  Detective  Agency,  and  assuming  that  the  Schmitt- 
lerger  Detective  Bureau  comes  within  this  classification,  the  engagement  ot  the 
s'/rvices  of  its  employees  for  duty  as  gimrds  in  the  gas  defense  plant,  Long 
Island  City,  N.  Y.,  is  considered  as  illegal.  If  tlie  Government  desires  to  avail 
Itself  of  the  services  of  these  men,  it  is  the  view  of  this  office  that  it  will  have 
TO  engage  them  as  employees  of  the  Governnient  and  not  as  employees  of  the 
Schmittberger  Detective  Bureau ;  and.  further,  that  their  connection  with  the 
detective  bureau  will  have  to  be  severed  before  they  can  legally  be  engaged  as 
employees  of  the  Government.  . 

CLAIM8:  APPROPRIATIONS:  Claims  for  Damages  to  Private  Property 
Incident  to  the  Training,  Practice,  and  Operation  of  tlie  Army. 

A  <^laini  was  made  for  damages  due  to  the  occupation  of  land  as  a  camp 
ground  by  troops,  the  removal  of  trees  therefrom,  and  the  construction  thereon 
of  rvmds  and  latrines.     A  board  of  officers  convened  for  the  purpose  of  in- 
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vostigatlng  tlie  salil  claim  fouml  thftt  the  land  unea  was  necessary  for  the 
encampment  of  troops,  that  tbe  trees  cut  were  reoioved  by  order  of  the  camp 
coiimiauder,  and  that  the  amount  of  the  claim  was  reasonable  and  Just.  The 
property  was  occupied  without  any  formal  lease  ami  there  was  no  agi'eement  as 
to  suiy  payment  for  Its  use  or  for  the  timber  that  might  be  cut  tliereon.  Jleld^ 
that  MUdi  claim  is  payable  from^  and  pursuant  to  the  provisions  of,  the  appro- 
priation for  damages  to  and  loss  of  private  property  incident  to  the  training, 
practice,  and  opera tioiw  of  the  Army  contained  in  the  urgent  deticiencles  act 
of  October  6.  1917  (40  Stat.  MCi,  3G3). 

ir)3. 

War  Department,  J.  A.  G.  O.,  February  5.  1918.— To  The  Adjutant  General. 

1.  This  is  a  letter  by  Mr.  F.  I.  Allen,  of  Westfleld,  Mass^  for  damages 
due  to  the  occupation  of  his  lami  as  a  camp  ground  by  troops,  including  the 
reniovai  of  trees  therefrom  and  tlie  cnmstruction  of  roads  and  latrines  on  the 
I>roi)erty  during  August,  SeptenU>er,  and  October,  1917.  The  amount  of  said 
claim  Is  $60,  which  amount  the  clainmnt  agi'ees  to  accept  in  full  for  all  claims 
and  demands  against  the  United  States  for  damages  caused  to  his  property.  A 
l)oard  of  officers  convened  for  the  purpose  of  iuvestigating  the  said  claims 
reported  under  date  of  <>cto])er  3,  1917,  as  the  conclusion  of  Its  findings  that 
tlie  land  used  was  necessary  for  the  encampment  of  troops,  that  the  trees 
cut  were  removed  by  order  of  the  camp  commander,  and  that  the  amount  of 
the  claim  was  reasonable  and  Just. 

2.  It  appears  that  this  property  was  o(»cupled  without  any  formal  lease 
and  that  there  was  no  agreement  as  to  any  payment  for  its  use  or  for  the 
timber  that  might  be  cut  on  the  property.  The  department  commander,  North- 
eastern Department,  recommends  that  the  amount  of  the  claim,  $00,  be  paid  to 
tlie  claimant  from  the  appropriation  "Claims  for  damages  to  and  loss  of  private 
Iiroperty,''  for  which  provision  is  made  in  the  current  appropriation  for  the 
support  of  the  Army  (40  Stat.  345.  364). 

3.  The  oflicer  in  charge  of  the  cantonment  division,  Quartermaster  Gen- 
eral's Office,  to  whom  the  papers  were  referre^l,  returns  them  approveil  for 
the  expenditure  of  the  amount  named  from  the  appropriation  "Roads,  walks, 
wharves,  and  drainage.  1918"  (40  Stat.  345,  363),  and  states  that  the  amount 
involved  will  be  chargeil  to  the  general  deficiency  authorized  by  the  Assistant 
Secretary  of  War,  December  14,  1917. 

4.  The  departmetit  commander.  Northeastern  Department,  to  whom  the  claim 
is  returned,  refpiests  Instructions  as  to  whether,  In  view  of  the  existing  emer- 
gency, any  modification  has  been  made  of  the  specific  prohibition  against  pay- 
ment of  damages  ot  this  class,  contained  in  paragi'aph  153,  Compilation  of 
Onlers,  1915  (Cir.  22.  W.  D.,  1910),  except  as  prescribed  therein,  and  he  invites 
attention  to  the  sptK'ltlc  provision  in  the  said  circidar  that  in  the  absence  of 
an  appropriation  for  the  purjwse  the  department  is  without  authority  to  pay 
or  settle  such  claims. 

.  5.  I  do  not  know  of  any  modificaticm  of  the  prohibition  contained  in  this 
circular,  which  appears  to  be  based  on  the  well  settled  rule  that  the  adminis- 
trative officers  of  the  Government  are  without  authority  to  settle  claims  for 
imliquidated  damage.  I  am  of  tlie  opinion,  therefore,  that  the  appropriation 
for  **  Roads,  walks,  wharves,  ami  drainage,  1918,"  is  not  available  for  payment 
of  the  said  danmges. 

6.  The  appropriation  for  "Claims  for  damages  to  and  loss  of  private  prop- 
erty," from  which  the  department  commander,  in  transmitting  the  .saiil  chdui 
to  the  War  Department,  recommende<l  that  it  be  paid,  provides  as  follows: 

"  For  payment  of  claims  for  damages  to  and  loss  of  private  property  Inci- 
dent to  the  training,  practice  and  operations  of  the  Army  that  have  accrued, 
or  may  hereafter  accrue,  ftom  time  to  time:  l^orided.  That  settlement  of  sucli 
ciainjs  shall  be  made  by  the  Auditor  for  the  War  Department,  upon  the  ap- 
proval and  recommeiwlatlon  of  the  Secretary'  of  War,  where  the  amount  of 
damages  has  been  ascertained  by  the  War  I>partment,  and  payment  thereof 
will  he  accepted  by  the  owners  of  the  property  In  full  satfcsfaction  of  such 
damages." 

7.  It  appears  that  the  amount  of  damages  ascertained  by  the  board  of  officers 
in  the  present  case  agrees  with  the  amount  of  the  claim  .submitted  by  the 
claimant  and  that  the  claimant  agrees  to  accept  the  said  amount  in  full 
satisfaction  of  all  damages  to  his  property,  and  It  ai>pears  also  that  the  amount 
of  the  claim  is  reasonable  and  Just.  It  is  recommendeil,.  therefore,  that  the 
siUd  claim  be  approved  by  the  Secretary  of  War  and  transmitted  to  the  Auditor 
for  the  War  Department  with  recommendation  for  settlement. 
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CITILIAN  EMPLOYEES:  Liability  to  Military  Disfipliue  of  Crew  of  Trans- 
port ia  Time  of  War. 

Iir  time  of  war  all  persons  in  any  manner  employed  on  or  sei*\ing  with  char- 
tered transi)orta  or  transports  otherwise  in  the  service  or  under  the  control  of 
tlie  Quartermaster's  Department  of  the  United  States  Army  are  persons  "  serv- 
ing with  the  Armies  of  the  United  States  in  the  field,'*  and  are  amenable  to  mili- 
tary law.  When  seamen  enter  into  contracts  to  render  service  on  such  trans- 
ports for  a  specified  period  the  Government  has  the  right  to  rely  upon  theiii 
for  the  performance  of  their  obligation,  and  if  they  leave  their  place  of  duty 
\\ith  intent  to  escape  service  for  which  they  have  engaged,  they  nay  be  arrested 
a<  fieserters,  tried  by  general  court-martial,  and  punished  as  prescribed  !»y  the 
Artii-les  of  War. 

251. 

War  Department,  J.  A.  O.  C,  February  5.  1918.— To  The  Adjutant  fJeneraT. 

1.  This  office  Is  in  receipt,  by  your  indorsement  of  the  twenty-first  ultimo, 
of  a  request  fi"om  Brig.  Gen.  Chauncey  B.  Baker,  Chief  of  l-imbarkation  Service. 
for  rlie  opinion  of  this  office  in  the  case  submitted  by  an  opinion  of  Maj.  .Tc»hn  S. 
Maxwell,  judge  advocate.  United  States  Reserves,  under  date  of  October  13, 
1917.  The  opinion  of  Maj.  Maxwell  was  inadvertently  filed  in  this  office,  which 
acTftunts  for  the  delay  in  forwarding  this  opinion. 

In  the  letter  and  opinion  referred  to  it  is  state<l  that  R.  H.  Curren  and  I*. 
Hnrris,  both  water  tenders,  and  both  signed  on  the  /v7  Sol  on  September  6,  1917, 
for  a  voyage  **  from  port  of  Newport  News,  Va.,  to  any  foreleni  port  and  return 
to  a  port  of  discharge  in  the  Unltetl  States.  50  per  cent  bonus  to  take  effect  Sep- 
tember 6.  1917,  and  will  not  be  paid  unless  such  member  of  this  crew  completes 
the  round  voyage,  and  such  other  ports  and  places  in  any  part  of  the  world  as 
the  master  may  direct,  and  back  to  final  port  of  discharge  in  the  United  States. 
for  a  term  not  excee<llng  six  calendar  months,"  Both  of  these  men  left  the  ship, 
Ef  f!oI^  on  October  4  and  are  now  In  the  crew  of  the  Panaman,  Cane  Carson,  a 
<MtnI  passer,  signed  on  the  Ufiward  Pierce  on  Octotjier  5  and  is  also  now  in  the 
iTHW  of  the  Panaman, 

Since  rccclying  the  recent  request  for  an  opinion  on  this  subject  this  oftice 
h:is  ascertaineu  that  the  sliii»s  Kl  Sol  and  Edward  Pierce  are  chartered  trans- 
]M»rts  in  the  ser\-ice  of  the  Quartermaster's  Department  of  the  United  States 
Army,  openiting  under  what  is  known  as  "bare-boat"  contracts.  The  seamen 
were  not  required  to  take  the  oath  .prescribed  by  paragraph  40  of  the  ITnlted 
States  Amiy  Transport  Service  Regulations  of  1914.  With  these  facts  we  are 
t«»  eonslder  whether  or  not  the  seamen  nametl  are  amenable  to  military  law  and 
.^iihjec't  to  arrest  and  prosecution  and  punishment  as  deserters. 

2.  Tlie  opini«>n  of  ^ifaj.  Maxwell  treats  clearly  the  civil  laws  of  the  United 
Stntes  {TovcH-nlng  seamen  which  were  in  force  prfor  to  the  act  of  December  21, 
)«)8  (30  Stat.  755).  The  Supreme  Court  of  the  United  States,  in  construing 
the  law  in  toYve  prior  to  the  act  of  Deceml>er  21,  1898,  in  the  case  of  Robertson 
V.  Rnldirin  (105  U.  S.  275),  held  that— 

"  Sections  4598  and  4599,  Revi.sed  Statutes,  in  so  far  as  they  n^qnire  seamen  to 
e:»rr.v  out  the  contracts  ctmtained  in  their  shipping  articles,  are  not  in  conflict 
with  the  thirteenth  amendment,  forbidding  slavery  and  involuntary  servitude; 
ami  It  can  not  be  open  to  doubt  that  the  provi.<?lon  against  involuntary  servitude 
was  never  intended  to  apply  to  such  contracts." 

Krom  the  opinion  of  the  court  in  this  case  Justice  Harlan  dissented  in  hi.s 
nsiial  vigorous  and  convincing  .style.     He  said : 

".\bsolute,  arbitrary  power  exists  nowhere  in  this  free  land.  The  autlu)rity 
for  the  exeiTise  of  power  by  the'<!ongre.ss  of  the  United  States  must  be  found 
ill  the  Constitution."     (165  U.  S.  275.  2m.) 

Aiul  again : 

•*The  supreme  law  of  the  land  now  declares  that  involuntary  servitude,  ex- 
<'''!>t  as  a  punishment  for  crime  of  which  the  party  shall  have  b<>en  duly  con- 
victed, shall  not  exist  anywhere  within  the  United  States."  (105  U.  S.  275. 
2S»7.) 

Tills  decision  gives  a  fair  understanding  of  the  status  of  seamen  prior  to  the 
net  of  I>ecember  21,  1898.  That  act  provided  for  forfeiture  and  imprisonment 
"«  a  punishment  for  desertion.  The  part  of  the  act  pertaining  to  desertion  is 
as  follows: 

"  For  desertion,  If  the  offense  occur  at  a  port  of  the  T'^nlted  States,  or  a 
foreign  port  in  the  domestic  trade,  by  forfeiture  of  all  or  any  part  of  the 
clothes  or  effects  he  leaves  on  board  and  of  all  or  any  part  of  the  wages  or 
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cniolnni^ntR  which  he  has  then  earned.  If  the  'offense  oocnr  at  a  foreipcn  port 
in  the  foreign  trade,  by  forfeltnre  of  all  or  any  part  of  the  clothes  or  effects  he 
leaves  on  board  and  of  all  or  any  part  of  the  wages  or  eniohnnents  which  he 
has  then  earned ;  and  also,  at  the  discretion  of  the  court,  by  imprisonment  for 
not  more  than  one  month."     (30  Stat.  755,  760.) 

In  regard  to  the  operation  of  the  act  of  December  21,  1898,  the  Federal  court. 
In  the  case  of  the  South  Portland,  held : 

"All  laws  sjinctioning  and  regulating  imprisonment  and  the  use  of  force  to 
compel  involuntary  servitude  on  the  part  of  seamen  in  the  merchant  vessels  of 
this  country  were  repealed  and  abrogated  by  the  act  of  December  21,  1898  (30 
Stat.  755),  except  that  di.sobedience  at  sea  may  be  punished  by  confinement  in 
irons,  with  a  bread  and  water  diet.  In  this  statute  the  legislative  intent  to 
extend  to  sailors  the  benefit  of  the  thirteenth  amendment  to  the  Constitution 
of  the  United  States  is  plainly  indicated,  and  at  the  present  time  it  is  just  as 
unlawful  to  imprison  a  sailor  who  at  any  port  refu.ses  to  perform  a  contract, 
which  he  has  entered  into  for  service  on  a  ship,  as  to  imprison  a  journeyman 
meihanii*  or  farm  laborer  for  a  similar  refusal."  (The  Sauth  rortland,  111 
Fed.,  767,  768.) 

All  the  decisions  and  laws  considered  as  well  as  the  United  States  Army 
Transport  Service  Regulations  of  1914,  are  peace  time  laws,  decisions,  and 
regulations,  and.  although  a  discussion  of  them  may  be  interesting,  it  is  not  per- 
tinent to  the  question  now  under  consideration.s 

3.  In  the  dissenting  opinion  in  the  case  of  Robertson  v.  Bahliciny  hereinabove 
referred  to,  Justice  Harlan  very  wisely  stated : 

J*  Involuntary  service  rendered  for  the  public,  pursuant  as  well  to  the  require- 
ment of  a  statute  as  to  previous  voluntary  engagement,  is  not,  in  any  legal  sehse, 
either  slavery  or  involuntary  servitude."     (1(>5  U.  S.  275,  298.) 

In  tlie  case  now  under  consideration  the  seamen  in  time  of  war  voluntarily 
entered  into  public  service  for  a  specified  i)eriod  and  consideration.  They  vol- 
untarily enteretl  the  .service  as  seamen  aboard  chartei'e<l  transports  in  the  serv- 
ice of  the  Quartermaster  Department  of  the  Unite<l  States  Army.  The  trans- 
ports are  engaged  in  the  transportation  of  supplies  from  the  United  States  to 
the  United  States  Army  in  Europ<».  The  tran.sjwrts  on  which  they  were  serving 
are  a  part  of  the  line  of  communication  between  the  base  of  supplies  in  the 
Uniteil  vStates  and  the  theater  of  operation  in  Europe.  All  persons  engaged  in 
such  transports  are  "  persons  accompanying  or  serving  with  the  Armies  of  the 
Unitetl  States  in  tlie  field." 

The  Suprenie  Court  in  the  case  of  ex  parte  Milllgan,  said : 

"  The  discipline  necessary  to  the  efllciency  of  the  Army  and  Navy,  require 
other  and  swifter  modes  of  trial  than  are  furnished  by  conmion  law  courts,  and, 
in  pursuance  of  the  power  conferred  by  the  Constitution,  Congress  has  declared 
the  kinds  of  trials,  and  the  manner  in  which  they  shall  be  conducted,  for  offenses 
t*omndtte<l  while  the  party  is  In  the  military  or  naval  .service.  Ercr}/  one  con- 
vet'tcd  icith  those  branehes  of  the  public  aerviee  is  amenable  to  the  jurisdiction 
which  Congress  has  created  for  their  government,  and  while  thus  serving  sur- 
renders his  right  to  be  tried  by  the  civil  courts."    (4  Wall.  2,  123.) 

The  seamen  serving  on  transports  chartered,  operated,  or  controlled  by  the 
Quartermasters  Department  of  the  United  Stales  Army  in  time  of  war  sur- 
render their  rights  to  be  tried  by  civil  courts  for  offenses  committed  while  thus 
.serving  and  are  completely  within  the  jurisdiction  of  military  court.s. 

The  sixtieth  article  of  war  of  the  Code  of  1800  is  as  follows: 

"All  sutlers  and  retainers  to  the  camp,  and  all  T>ersons  whatsoever,  serving 
with  the  Armies  of  the  United  States  in  the  field,  though  not  enlisted  soldiers, 
are  to  be  .subject  to  orders,  according  to  the  rules  and  discipline  of  war."  ( Win- 
throp,  vol.  2,  p.  1516.) 

In  construing  this  article  of  war,  the  opinion  of  this  office  rendered  on  the 
11th  day  of  June,  1863,  2  R.  570,  in  regard  to  the  status  of  seamen  in  the  ram 
fleet,  is  as  follows: 

"  Respectfully  returned  to  the  Secretary  of  War. 

"  The  question  raised  by  the  within  papers  is  how  shall  pilots,  engineers,  etc., 
of  the  ram  fleet  be  prosecuted  and  punished  for  offenses  committed  while  on 
duty.  In  the  first  place,  it  is  to  be  remarked  that  the  force  under  Col.  Ellett, 
on  duty  in  the  ram  fleet,  is  understood  to  be  a  special  contingent,  and  portion 
of  the  Army,  and  not  of  the  Navy  of  the  United  States. 

"  Persons  therefore  employed  upon  these  rams  are  to  be  punished,  If  at  all, 
under  the  laws  which  govern  the  discipline  of  the  Army.  These  pilots,  etc..  are 
neither  oflficers  nor  enlisted  men;  ancl  can  not  therefore  be  tried  under  those 
artielcs  which  concern  only  ofllcers  and  soldiers." 
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By  a  special  article,  however,  article  60,  these  persons  specified  as  '  All  per- 
ions  whatsoever  serving  icith  the  Annies  of  the  United  States  in  the  field, 
though  not  enlisted  soldiers,*  are  made  '  subject  to  orders  according  to  the  rules 
and  discipline  of  v)ar*  De  Hart  (p.  25)  ooinmeDting:  upon  the  phrase,  '  Persons 
serving  with  the  Armies '  holds  that  it  Includes  '  those  Moho  serve  in  the  Army 
hff  engagement  for  public  hire  or  pay*  And  this  is  precisely  the  case  of  the 
pilots,  en^neers,  etc.,  on  the  rams,  who  are  hired  t)y  the  commanding  officer  of 
the  fleet  to  perform  the  duties  of  their  profession  for  a  certain  period ;  and  at 
the  clow  of  that  period  receive,  as  a  final  discharge,  an  order,  from  that  officer, 
upon  the  paymaster  for  their  pay.  Article  60  was  the  result  of  a  *  necessity  * 
felt  among  Armies  in  the  field  (see  De  Hart  p.  23;  Benet  p.  29),  and  is  there- 
fore especially  applicable  to  the  present  case.  The  persons  in  question,  t,here- 
fore,  should  be  tried  by  court-martial  under  this  article." 

The  provisions  of  the  sixtieth  article  of  war  of  the  Code  of  1806  appear  in 
the  secottd  article  of  war  of  the  Code  of  1917.  Not  in  the  identical  words,  but  in 
words  even  broader  In  their  application  than  those  of  the  Code  of  1806.  The 
Code  of  1917  is  as  follows : 

"(d)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with 
the  Armies  of  the  United  States  without  the  territorial  Jurisdiction  of  the 
ITnite<l  States,  and  in  time  of  war  all  .such  retainers  and  persons  accompanying 
or  serving  with  tlie  Annies  of  the  United  States  in  the  field,  both  within  and 
without  the  territorial  jurisdiction  of  the  United  States,  though  not  otherwise 
subject  to  these  articles ;     ♦    ♦     ♦"     (M.  C.  M.  p.  309  d.) 

In  the  case  of  United  States  -\.  Charles  ir.  Blake,  master  of  a  United  States 
Army  chartered  transport,  Court  Martial  No.  107283,  the  opinion  of  this  office 
is  in  part  as  follows: 

"The  accused  stands  convicted  of  falling  to  obey  orders  received  from  the 
officer  under  whose  command  and  control  he  has  voluntarily  submitted  him- 
self as  the  sailing  master  of  a  ship  under  charter  to  the  Quartermaster's 
Corps,  engaged  in  the  maintenance  of  the  line  upon  which  our  Army  is  depend- 
ent The  conviction  is  sustained  by  the  evidence  of  record,  and  the  sentence 
Imposed  by  the  court  is  authorized  by  law.  It  Is  therefore  recommende<l  tJiat 
the  same  be  approved,  and  with  this  In  view  there  is  Inclosed  herewith  the 
necessary  letter  and  form  of  order  transmitting  the  record  for  final  action  by 
the  President."     (Ops.  J.  A.  G.  250.4,  Dec.  12,  1917.) 

Tlie  United  States  court  for  the  southern  district  of  New  York  In  the  matter 
of  Charles  B.  Gerlach,  for  a  writ  of  habeas  corpus,  held  as  follows : 

"  He  volunteered  to  stand  watch,  and  for  several  days  did  this,  but  finally  re- 
fu8e<l  to  continue.  For  this  disobedience  to  the  order  of  an  Army  officer,  who 
was  in  command  of  the  transport,  he  was  tried  by  a  court-martial  and  sentenced 
to  five  years'  Imprisonment.    ♦    ♦    ♦ 

"  I  tlilnk  Gerlach  was  a  person  accompanying  the  Army  of  the  United  States 
and  also  voluntarily  serving  with  the  Armies  of  the  United  States  at  the  time  he 
disobeyed  the  order.  I  further  hold  that  he  was  '  In  the  field  *  and  without  the 
territorial  jurisdiction  of  the  United  States  within  the  meaning  of  the  article. 
The  words  *  in  the  field '  do  not  refer  to  land  only,  but  to  any  place,  whether  on 
land  or  water,  apart  from  permanent  cantonments  or  fortifications,  where  mili- 
tary operations  are  being  conducte<l.  ♦  ♦  ♦  The  court-martial,  therefore, 
had  exclusive  jurisdiction  by  the  terms  of  the  Articles  of  War  over  this  man.  who 
not  only  accompanied  the  Army  but  volunteered  to  serve,  unless  the  act  of  Con- 
gress which  adopte<l  the  Articles  of  War  is  unconstitutional."  {Ex  parte 
Oerlach,  247  Fed.  616,  617.) 

The  court  then  proceeded  to  consider  the  constitutionality  of  the  Articles  of 
War  and  held  that  the  act  of  Congress  adopting  the  Articles  of  War  is  consti- 
tutional. 

4.  This  office  concludes  that  in  time  of  war  all  persons  In  any  manner  employed 
on  or  serving  with  chartered  transports  or  transports  otherwise  In  the  service 
'ir  nnder  the  control  of  the  Quartermaster's  Department  of  the  United  States 
Army  are  persons  "  serving  with  the  Armies  of  the  United  States  in  the  field  " 
and  are  amenable  to  military  law.  When  seamen  engage  under  a  contract  for 
service  of  this  nature  for  a  specified  period  they  thereby  surrender  their  right 
to  he  tried  by  civil  courts  during  the  period  of  such  services  and  are  completely 
within  the  Jurisdiction  of  military  courts.  When  .seamen  enter  Into  contracts 
to  render  service  on  such  transports  for  a  specified  period  the  Government  has 
the  right  to  rely  upon  them  for  the  performance  of  their  obligation,  and  if  they 
leave  their  place  of  duty  with  intent  to  escape  service  for  which  they  have  en- 
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gage<l  tliey  nifiy  bo  nrrosted  as  desertei'S,  tried  by  gronoral  cc»nrt-mnrtial,  and 
puiiishe<l  ns  prescribed  by  the  Articles  of  War.  (See  Ex  parte  Gorlach,  247 
Fed.  616;  Ex  parte  Falls,  251  Fed.  415.) 

In  this  connection  It  may  be  suggested  that  the  obligation  mi?rht  be  reud<»red 
more  substantial  and  spedflc  If  bound  by  an  oath,  If  such  an  onth  be  regarded  as 
feasible. 


PUBUC  PROPERTY:  JurMiction  of  State  Court  over  CaatoBmeiit  Site 
Leased  by  United  States. 

Lands  leased  by  the  Government  for  cantonment  sites  are  not  within  the  ex- 
clusive jurisdiction  of  the  United  States  within  the  provisions  of  clause  17,  sec- 
tion 8,  article  1  of  the  Constitution  or  of  the  several  State  statutes  ceding  Juris- 
diction to  the  Federal  Government  of  land  purchased  for  military  purposes. 
Accordingly  the  State  retains  its  jurisdiction  within  the  cantonment  site  sub- 
ject to  the  restriction  that  it  can  not  hamper  the  control  or  use  of  such  site  by 
the  Federal  Governmenf.  Thus  a  murder  committed  within  the  cantonment 
site  would  be  triable  in  the  State  courts,  although  if  committed  by  a  person  sub- 
ject to  military  jurisdiction,  being  then  triable  also  by  a  general  court-martial, 
the  usual  rule  applicable  to  divided  jurisdiction  would  apply. 

PrBLIO  PROPERTY:  Statutory  Aathorization   for  Aeqnirlnir  Land   for 
Military  Purposes. 

Authority  "  for  the  acquirement  by  condemnation  of  any  land,  temporary  uso 
thereof  or  other  interest  therein,  or  right  pertaining  thereto,  needed  for  the  site, 
location,  construction,  or  prosecution  of  worlcs  for  fortifications,  coast  defenses, 
and  military  training  camps."  is  found  in  the  act  of  July  2,  1917  (40  Stat.  241). 
When  land  is  to  be  acquired  for  purposes  other  than  those  above  sixH^ifietl  au- 
Uiority  for  its  a<»quisition  must  be  sought  elsewhere,  e.  g.,  the  Signal  Corps, 
act  of  July  24,  1917  (40  Stat.  243)  ;  the  act  of  October  C,  1917  (40  Stat.  345)  ; 
and  the  act  of  August  1,  1888  (2.")  Stat.  357). 

015.7 

February  6,  1918. 
From :  Office  of  the  Judge  Advocate  General. 

To ;  The  division  judge  advocate, Division. 

Subjcit:  Jurisdiction  over  cantonments;  condenmation  of  lands  for  mllltnry 
purposes. 

L  In  your  roiwrt  of  November  10,  1917,  you  request  information  on  certain 
questions  which,  with  the  answer  to  each  immediately  thei'eunder,  are  as  follows : 

Question :  "No.  3.  There  is  need  for  an  authoritative  decision  as  to  the  juris- 
diction of  the  United  States  over  lands  leased  for  cantonment  sites  and  to  the 
extent  that  States  retain  jurisdiclon  in  such  cases." 

Answer:  As  the  lands  for  these  sites  have  not  been  purchased  with  the  con- 
sent of  the  State,  the  Tnlted  States  has  not  acquired  exclusive  political  jurisdic- 
tion thereover  under  the  seventeenth  clause  of  section  8,  article  1  of  the  Consti- 
tution of  the  United  States.  Moreover,  as  the  lands  have  not  been  acquired  by 
the  Federal  Government,  but  have  l)een  merely  lease<l  to  the  Crovernment  f(»r 
cantonment  sites,  the  ITnlted  States  would  not  have  jurisdiction  thereover  under 
the  statutes,  If  any.  of  the  respe<»tive  Suites  ceding  jurisdiction  to  the  United 
States  over  lands  purchase<l  within  the  State  for  military  purposes,  inter  alia. 
It  would  seem,  therefore,  that  the  State  retains  Its  political  jurisdiction  within 
the  cantonment  site,  but  the  authority  of  the  State  is  subject  to  this  limitation, 
that  it  can  not  interfere  with  the  legal  activities  of  the  Federal  Government  or 
affect  the  property  rights  of  that  Government.  The  State  can  not,  therefore, 
liauiper  the  Fetleral  Government  in  its  control  over  the  cantonment  site  or  impose 
any  regulations  restricting  its  use  by  the  Federal  Government.  These  are  mnt- 
ters  within  Federal  control  and  are  without  the  field  of  State  jurisdiction.  Tlic 
State,  however,  retains  Its  political  jurisdiction,  so  that  a  murder  committer! 
within  the  cantonment  site  would  be  triable  in  the  State  courts,  although,  if 
committed  by  a  person  subject  to  military  jurisdiction,  it  would  also  be  within 
the  jurisdiction  of  a  general  court-martial.  According  to  the  rule  as  to  divided 
jurisdiction,  the  jurisdiction  which  first  attaches  retains  Its  jurisdictional  au- 
thority until  it  is  relinquished  or  the  ends  of  justice  have  been  satislied. 
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Quest  ion :  "  No.  5.  Personally,  I  should  like  to  have  any  decision  from  your 
(rflioe  or  olher  sources,  bearing  ui>on  the  question  of  condemnation  of  lands  for 
military  use;  other  than  the  act  of  July  2,  1917  (40  Stat.  241),  If  any  such  exist. 
This  office  has  a  great  deal  of  work,  in  connection  with  leasing  of  this  canton- 
ment site  and  target  range  site,  and  decisions  from  other  divisions  on  questions 
in  connection  with  like  matters,  would  be  welcome." 

Answer:  The  act  of  July  2,  1917  (40  Stat.  241),  is  a  reenactment,  with  modi- 
ficaUons  of  the  act  of  August  18,  1890  (26  Stat.  315,  316),  broadening  Uie  prior 
act  so  as  to  include  "  military  training  camps " ;  to  authorize  the  acquisition 
of  temp<u'ary  interests  in  the  lands;  to  authorize  the  immediate  possession 
thereof  up<in  filing  the  petition  in  condemnation ;  and  to  waive  the  requirements 
of  section  85.1,  Revised  Statutes,  during  the  existing  emergency.  This  statute  is 
api>)ic*able  where  the  lands  are  to  be  acquired  for  the  purposes  stated ;  that  is, 
"  for  the  site,  location,  construction,  or  prosecution  of  works  for  fortifications, 
coast  defenses,  and  military  training  camps."  It  authorizes  the  acquisition  of 
lands  for  these  purposes,  thereby  supplying  the  authority  to  acquire  the  lands 
required  by  section  3736,  Revised  Statutes,  which  reads: 

"  No  lands  shall  be  purchased  on  account  of  the  United  States,  except  under 
a  law  authorizing  such  purchase." 

Where  Innds  are  to  be  acquired  for  purposes  other  than  those  specified  in  the 

art  of  July  2,  1917,  authority  for  their  acquisition  must  be  sought  elsewhere. 

Thus,  in  section  9  of  Uie  Signal  Corps  act  of  July  24,  1917  (40  Stat.  243,  245), 

authority  is  given  "  for  tlie  purcliase  or  lease  of  land  with  the  buildings  thereon  " 

required  uniier  the  authority  for  the  "acquisition  and  development  of  plants, 

factories,  aiHl  establishments  for  the  manufacture  of  airplanes,  aircraft,  etc." 

Similarly,  tl»e  act  of  October  6,  1917  (40  Stat.  345,  353),  confers  authority  under 

the  Ordnance  Department  for  the  acquisition  of  storage  facilities,  etc.    The  act 

of  August  1.  1888  (25  Stat.  357),  authorizes  the  acquisition  by  condemnation 

proceedings  as  prescribed  therein,  where  any  officer  of  the  Oovemment  is  "  au- 

thorizcU    to   procure  real   estate  for   the   erection   of   a   public   building    or 

for  other  public  vses."    It  will  be  seen  that  the  act  of  July  2,  1917,  is  limited  to 

the  purposes  spe^rifted  therein;  i.  e.,  to  lands  required  "for  fortification,  coast 

defense,  and  military  training  camps  " ;  and  that  where  the  required  lands  are 

ncHHlcHl  for  other  purposes,  authority,  if  any,  for  their  acquisition  must  be  found 

in  other  statutes;  and  that  unless  they  can  be  acquired  by  purchase,  condem- 

natit)n  thereof,  where  there  is  authority  to  acquire  the  lands,  is  authorized  by 

the  said  act  of  August  1, 1888. 


INSIOMA  OF  MERIT:  Bight  of  Certain  Philipi^lne  Scouts  to  Wear  Cam- 
paigB  Badge. 

In  .nn  engaJiement  with  hostile  Moros  the  Government  forces  consisteil  of  120 
men  and  6  officers  of  the  Philippine  Constabulary,  and  a  detachment  of  40  men, 
members  of  the  Philippine  Scouts.  None  of  the  scouts  were  killed  or  wounded, 
but  one  officer  and  five  men  belonging  to  the  constabulary  were  wounded  during 
the  enj2ra.jrement,  and  the  Moros  lost  approximately  59  killed.  Fef(f,  that  the 
members  of  the  Philippine  Scouts  so  engaged  are  entitled  to  the  Philippine 
campai^i  badge.  Although  the  Philippine  Constabulary  are  in  no  sense  h 
part  of  the  military  forces  of  the  United  States,  being  essentially  a  domestic 
ix>lice  force,  yet  they  belong  to  a  trained  body  of  professional  soldiera  and  con- 
se<|uontly  they  come  within  the  broad  definition  of  "  troops "  as  used  in  the 
romp.  O.  O.  Cir.  and  Bui.,  1915,  par.  68.  Even  if  they  are  not  to  be  so  con- 
sidered as  "  troops,"  they  were  killed  or  wounded  in  an  engagement  on  the  side 
of  troops. 

.^^22.053. 

War  Department,  J.  A.  O.  O.,  Febniarj-  7,  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  it  appears  that  on  July  26  and  27,  1917,  there 
was  an  engagement  between  Government  forces  consisting  of  the  Philippine 
<Vinstabulary  and  Scouts  and  hostile  Moros  at  Bayan  Cotta,  Mindanao;  that 
thp  Government  forces  consisted  of  120  men  and  6  officers,  compi>s1ng  the 
Philippine  Constabulary,  and  a  detachment  of  JfO  men,  members  of  the  Philip- 
pine Scouts ;  and  that  none  of  the  scouts  were  killed  or  wounded,  but  that  one 
offl^-er  and  five  men  belonging  to  the  constabulary  were  wounded  during  the 
en^'acement.  It  further  appears  that  the  Moros  lost  approximately  59  killed. 
Upon  those  concedeil  facts  the  officer  commanding  the  detachment  of  scouts 
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Rubmltted  a  list  of  the  scouts  so  engaged  for  the  award  of  the  Philippine  cam- 
paign badge,  and  in  that  connection  the  question,  here  for  decision,  as  slated 
in  the  sixth  indorsement,  arises: 

"The  question  for  decision  is  whether  the  fact  that  there  were  Itllled  and 
wounded  in  the  constabulary  force  satisfies  the  requirement  as  to  their  being 
kUled  or  wounded  on  the  side  of  the  troops  participating.  Can  the  con8tal)U' 
Jary  be  considered  *  troops*?** 

2.  In  the  Ck)mpilatlon  of  General  Orders,  Circulars,  and  Bulletins,  1915, 
par.  68,  it  is  prescribed : 

"  Upon  completion  of  any  action  against  an  enemy  in  the  Philippine  Islands 
in  which  there  have  been  killed  or  wounded  on  the  side  of  the  troops, 
each  organization  or  detachment  commander  will  have  lists  prepared  in  dupli- 
cate in  the  form  prescribed  of  the  officers  and  enlisted  men  under  his  command 
who  were  actually  present  and  participated  In  such  action,  Inclosing  therewith 
a  detailed  report  of  the  engagement  showing  the  organizations  taking  part 
and  the  casualties  on  the  side  of  the  troops.  These  lists  will  be  forwarded 
through  channels  to  the  commanding  general,  Philippine  Department,  who  will 
then  forward  them  to  The  Adjutant  General  of  the  Army,  with  his  recommenda- 
tion as  to  whether  or  not  the  issue  of  the  Philippine  campaign  badge  is  justified 
by  the  circumstances." 

Members  of  the  Philippine  Constabulary  are  In  no  sense  a  part  of  the  military 
forces  of  the  United  States.  The  constabulary  Is  essentially  a  domestic  police 
force.  It  derives  whatever  power  it  possesses  to  maintain  law  and  order  from 
the  Philippine  Commission,  and  whatever  it  does,  it  does  under  the  elvll  and  not 
the  military  authority.  Its  establishment  and  organization  Is  provided  for  in 
section  36,  act  of  February  2,  1901  (31  Stat.  748.  757).  The  question  therefore 
logically  arises: 

Can  the  members  of  the  Philippine  Constabulary,  an  organization  employed 
to  maintain  order  and  to  increase  the  military  efficiency  of  the  Philippine 
Island.s,  be  properly  described  and  denominated  "  troops "  as  that  word  is 
legally  and  constitutionally  define<l? 

3.  The  word  "troops"  Is  generally  defined  as  a  trained  body  of  soldiers, 
as  professional  persons,  to  distinguish  them  from  the  untrained  body  of  citizens 
generally  known  as  the  militia.  This  idea  that  "troops"  are  professional 
soldiers  finds  judicial  recognition  in  Dunne  v.  People  (94  111.  120,  138),  where, 
in  the  course  of  the  opinion  it  was  said : 

"  The  word  *  troops  *  conveys  to  the  mind  the  idea  of  an  armed  body  of 
soldiers  whose  sole  occupation  is  war  or  service  in  war  to  the  Regular  Army*' 

4.  While  the  word  "  troops  "  Imports  and  implies  military  training  and  skill, 
there  is  nothing  in  either  the  legal  or  the  lexicographer's  definition  of  the  word, 
to  confine  its  meaning  solely  to  the  regular  or  constitutionally  organized  mili- 
tary forces  of  the  Unlte<l  States.  In  fact,  the  word  in  its  natural  meaning 
applies  to  any  body  of  trained  fighting  men,  Irrespective  of  how  or  where  they 
are  employed  and  engaged.  The  mere  fact  that  trained  soldiers  are  fighting 
In  a  domestic  police  force,  does  not  make  them  any  the  less  skilled  fighting  men, 
nor  would  the  mere  fact  that  men  were  fighting  as  members  of  the  Regular 
Army  make  them  trained  and  skille<l  soldier.s.  They  must  be  judged  by  what 
they  accomplish,  and  their  prowess  and  bravery  nmst  be  determined  by  their 
conduct  rather  than  by  the  grade  or  rank  of  the  organization  to  which  they 
belong.  A  member  of  the  domestic  police  force  may  be,  or,  In  fact,  he  may 
become,  a  trained  soldier,  a  "  trooper,"  according  to  his  experience  or  the 
length  of  his  service.  There  Is  no  reason  to  say  that  members  of  the  Philip- 
pine Constabulary  are  not  "troops,"  as  that  word  is  usually  understood.  On 
the  contrary,  the  presumption  rising  from  their  employment  in  the  police  force 
of  the  Philippine  Islands,  a  body  of  men  organized  to  maintain  order  and 
peace,  and  established  shortly  after  the  suppression  of  the  insurrection  there, 
is  that  they  are  skilled  soldiers,  picked  because  of  their  adroitness,  their  valor, 
and  their  knowledge  of  matters  military,  not  only  In  the  field  of  their  opera- 
tion, but  also  because  of  the  many  and  various  other  reasons  peculiarly 
prompting  their  selection. 

While  It  follows  that  the  members  of  the  Philippine  Constabulary  are 
"  troops "  in  the  ordinary  and  natural  meaning  of  that  term,  they  are  in  no 
sense  a  part  of  the  Unlte<l  States  Army  or  any  of  its  forces.  They  are  simply 
trained  soldiers  belonging  to  a  domestic  police  force,  selected  because  of  their 
v«lor  and  their  knowledge  of  local  conditions. 

5.  It  is  the  opinion  of  this  office  that  while  the  members  of  the  Philippine 
Constabulary  are  not  a  part  of  the  United  States  Army,  and  in  no  sense  enlisted 
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men  in  tlie  military  forces  of  the  United  States,  they  are,  nevertheless,  "  troops," 
as  tliat  word  is  used  at  page  165  of  the  Compilation  of  General  Orders,  etc., 
Bupra,  within  the  meaning  of  the  phrase  "  in  the  field  against  an  enemy,  in  an 
action  in  which  there  have  been  killed  or  wounded  on  the  side  of  the  troops 
Itartlcipatlng."  And  it  is  further  the  opinion  of  this  office  that,  quite  ircespec- 
tive  of  whether  the  members  of  the  Philippine  Constabulary  are  **  troops " 
within  the  meaning  of  the  order  cited-,  those  of  them  who  were  killed  or  wounded 
in  the  engagement  at  Bayan  Cotta,  Mindanao,  on  July  26  and  27,  1917,  were 
••killed  or  wounded  on  the  side  of  the  troops  participating"  in  that  engage- 
ment,  and  that  the  members  of  the  Philippine  Scouts,  so  taking  part  therein 
are  entitled  to  be  awarded  the  Philippine  campaign  badge  commemorating 
their  services  in  that  action. 


CONTRACTS:  Effect  on  Penalty  Clause  of  Delay  Caused  by  Order  of  Fuel 
Administrator. 

No  penalties  or  liquidated  damages  for  delayed  performances  should  be 
assessed  against  a  Government  contractor  for  a  delay  in  the  completion  of  his 
contract  caused  by  the  closing  of  his  plant  under  orders  of  the  United  States 
Fuel  Administrator,  and  if  he  was  already  in  default  at  that  time  the  i)eriod 
during  which  his  plant  was  so  closed  should  be  excluded  In  the  assessment  of 
penalties  for  delayed  performances.  It  is  immaterial  that  the  contract  makes 
no  provision  for  excluding  penalties  in  such  a  case,  since  impossibility  resulting 
from  Government  action  is  a  well  recognized  exception  to  the  general  rule  that 
subsequent  impossibility  of  performance  is  not  an  excuse  for  a  breach  of  con- 
tract. 

166. 

War  Department,  J.  A.  G.  0.,  February  8,  1918.— To  the  Secretary  of  War. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  recommendation 
of  the  Acting  Chief  of  the  Coast  Artillery  Corps  that  the  disbursing  oflflcer, 
torpedo  depot.  Fort  Totten,  N.  Y.,  be  authorized  to — 

"  remit  the  penalties  which  accrued  during  the  five  days  when  the  plant  of  the 
C.  &  E.  Electric  &  Manufacturing  Co.  was  closed,  due  to  orders  of  the  Fuel 
Administrator." 

The  receiver  of  said  plant  is  under  contract  with  the  Government  to  deliver 
800  automatic  anchors,  but  half  of  which  have  been  completed.  The  date  fixed 
by  the  contract  for  the  final  completion  has  expired,  but  the  contractor  is  mak- 
ing deliveries  weekly  under  penalties  for  delayed  deliveries.  The  request  is 
that  no  penalties  be  assessed  for  the  five  days,  January  18  to  22,  inclusive,  dur- 
ing which  the  plant  was  closetl  by  order  of  the  Fuel  Administrator.  The  dis- 
bursing officer,  torpedo  depot,  Fort  Totten.  N.  Y.,  has  replied  to  a  request  of  the 
receiver  that  no  penalties  be  assessed  for  this  period,  to  the  effect  that  upon 
close  reading  of  article  VII  of  the  contract  he  finds  that  he  Is  without  authority 
to  allow  credit  for  these  delays ;  and  the  contractor  has  appealed  to  the  Secre- 
tary of  War,  asking: 

"  Can  you  find  a  way  to  make  payment  for  the  penalties  now  being  withheld 
by  the  dl-sbursing  officer  for  this  five-day  period?" 

2.  While  there  is  nothing  in  the  contract  which  would  authorize  the  disburs- 
ing officer  to  allow  credit  for  the  five  days  during  which  the  plant  of  the  con- 
tractor was  closed  by  orders  of  the  Fuel  Administrator,  It  Is  the  opinion  of  this 
office  that  no  "  penalties "  or  liquidated  damages  should  be  assessed  for  this 
perio<i,  in  view  of  the  settled  principle  of  law  that  parties  are  not  supposed  to 
contract  against  the  provisions  of  law  or  Government  action  taken  under 
authority  of  law.    Thus— 

"  To  the  general  rule  that  a  party  to  a  contract  is  not  discharged  by  subsequent 
impossibility  of  performance  there  is  an  exception  where  the  performance 
l)ecom€8  impossible  by  law,  either  by  reason  of  (1)  a  change  in  the  law,  or  (2) 
by  some  action  by  or  under  the  authority  of  the  Government.  In  such  cases  the 
promisor  is  discharged."     (0  Cyc.  629,  630.) 

Where,  as  in  this  case,  performance  is  suspended  by  governmental  action 
taken  under  authority  of  law,  the  principle  would  excuse  the  contractor  from 
being  mulcted  in  damages  for  the  delay  occasioned  thereby.  I  concur,  there- 
fore, In  the  recommendation  that  the  disbursing  officer  be  authorized  to  exclude 
the  five  days  under  consideration  in  assessing  the  penalties  for  delayed  per- 
formance of  this  contract 
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PAY  AND  ALLOWANCES:  Com  mutation  of  Rations  to  Nurses  at  Base  Hos- 
yitaL 

Under  the  proviHlons  of  the  Array  appropriation  act  for  the  year  emliitg 
Jnne  80,  1918  (40  Stat.  40),  it  ts  proper  for  the  camp  Quartemia.ster  at 
a  National  Guard  camp  to  pay  to  the  surgeon  of  the  base  hospital  commutation 
of  rations  for  nurses,  male  and  female,  stationed  at  such  hosi^tal  at  a  rate 
of  40  cents  per  nitioo  when  It  appears  that  rations  in  kind  can  not  be  aa 
economically  i>jsned. 

245.8. 

War  Deiiartineut,  J.  A.  G.  0.,  February  8,  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  the  acting  quartermaster  at  Camp  Shelby,  Miss., 
sul)mits  the  question  whetlier  he  is  jnatifled  In  paying  the  surgeon  of  the  l)a.se 
hospital  for  commutation  of  rations  for  nuvses,  as  more  particularly  appears 
in  tills  request,  as  follows: 

"Reference  decision  of  the  Judge  Advocate  General  of  November  7, 1917,  mat- 
ter of  commutation  of  subsistence  to  Army  nurses  on  duty  at  base  hospitals  of 
cantonments  or  campA  of  the  National  Army,  does  this  decision  apply  to  National 
Guard  camps?  Have  been  paying  the  surgeon  of  the  base  hospital  commutation 
of  rations  for  nurses  at  rate  40  cents  per  day  per  nurse.  Value  of  garrison 
ration  has  been  in  excess  of  40  cents  per  day,  exciting  one  month,  since  camp 
started.  If  any  action  is  necessary  wire  instnictioos.  In  future,  unless  advised 
to  the  contrary,  uui*ses  will  be  furnished  rations  in  kind." 

2.  The  opinion  of  this  office,  undei-  date  of  November  7,  1917  (1  Ops.  J.  A.  G. 
210),  as  well  as  a  later  opinion  of  this  office,  under  date  of  January  26,  1913 
(Ops.  J.  A.  G.  246.84),  relating  to  tlie  payment  of  commutation  of  subsistence 
and  of  quarters  to  nurses  In  "  field  service,"  and  their  right  to  such  commutatum 
where  they  are  specially  assigned  to  duty  in  places  where  there  are  no  public 
quarters  available,  have  no  application  and  in  no  sense  affect  the  present  inqulr>'. 
Aud  a  detailed  reference  and  discussion  of  the  facts  and  principles  thei-e 
involved  would  serve  no  good  purpose  in  answering  tlie  question  here  pre8ente<1. 

3.  Tliere  are  statutory  provisions  regulatuig  the  imyment  of  commutation  of 
rations  for  nurses  to  the  surgeon  of  the  base  hospital  at  the  rate  of  40  cents 
jier  day  per  nurse.  These  provisions  are  found  in  the  Army  appropriation  ai-t 
for  the  year  ending  June  30,  1918  (40  Stat.  40.  aOJt.  Provision  is  there  nmUe 
for  the  allowance  of  commutation  of  rations: 

"At  tlie  rate  of  40  cents  per  ration;  •  •  ♦  enlisted  men  and  male  and 
female  nni-ses  when  stationed  at  i>laces  wliere  rations  in  kind  can  not  be 
economically  issued,  ♦  ♦  *  of  commutation  of  rations  in  lieu  of  the  regular 
established  nit  ion  for  members  of  the  Nurse  Corps,  female,  wiille  on  duty  In 
hoHpltal,  at  40  cents  per  ration,  *  *  ♦  to  l)e  paid  to  the  surgeon  in 
charge." 

4.  Clearly,  umler  this  provision  it  is  proper  for  the  Quartermaster's  Depsirt- 
raent  to  pay  to  the  surgeon  at  the  base  hos()ital  the  commutation  of  rations 
allowe<l  to  nurses. 

5.  It  is  the  opinion  of  this  office  that  the  acting  quartermaster  at  Camp 
Shelby,  Mis.s.,  was  justified  in  paying  to  the  surgeon  at  the  base  hospital  thei-e 
c^>mmutatlon  of  rations  for  male  and  female  nurses  at  the  rate  allowed  iu  the 
act  of  May  12,  1917,  supra;  and  that  he  should  be  instructed  tlmt  the  payments 
so  made  for  such  comnuitatlons  were  clearly  in  accordance  with  the  law  gov- 
erning such  matters. 


CIVILIAN  EMPLOYERS:  Bight  to  Pay  where  Employmeat  Preveuted  hy 
Aetion  of  Fuel  Administrator. 

Civilians  employed  by  the  Government  at  factories  in  connection  with  the 
inspection  and  shipment  of  supplies  for  the  Government  are  entitled  to  be  \xk'u\ 
compensation  for  days  on  which  they  performed  no  service  by  reason  of  the 
factories  being  closed  by  order  of  the  United  States  Fuel  Administrator,  if  so 
employed  upon  a  monthly  or  per  annum  basis  of  compensation.  Such  employees 
are  In  a  duty  status  at  all  times  within  their  employment  period  so  long  as  they 
hold  themselves  In  readiness  to  perform  the  dutes  of  their  positions  and  they 
continue  in  such  duty  status  and  are  entitled  to  their  usual  pay  even  tliongh 
the  Goveninjent  prevents  tl»em  from  performing  such  duties.  Those  empioye<l 
on  a  per  diem  basis  are  entitled  to  receive  pay  only  for  the  days  on  which  they 


OPIXIOKS   JUDGE  ADVOCATE  GENERAL  OF  ARMY.  87 

work  aud  for  such  holidays  as  the  law  grants  pay  for  without  work.  Conse- 
quently, If  in  the  present  case  the  per  diem  employees  were  entitled  under  regu- 
lations of  the  War  Department  to  leaves  of  absence  with  pay,  the  time  during 
whiih  they  were  unable  to  perfonn  duty  by  reason  of  the  closing  of  the  factories, 
as  .statetl,  may  be  charged  up  to  tlieir  annual  leave  and  that  they  may  be  paid  as 
emi)l«»yees  on  leave  of  absence  with  pay,  but  not  otherwise.  (See  22  Comp.  Dec, 
425,  426.) 

230, 

War  Department,  J.  A.  G.  O.,  February  9,  1918.-— To  the  Seci-etary  of  War. 

1.  The  opinion  of  this  office  is  requested  whether  civilian  emploj'ees,  "  such 
as  inspectors,  checkers,  timekeepers,  laborers,  etc.,  employed  on  a  monthly  or 
per  diem  basis ''  at  factories  in  connection  with  the  Inspection  and  shipment  of 
supplies  for  the  Government  are  entitled  to  be  paid  compensation  for  days  on 
which  they  perform  no  service  by  reason  of  the  factories  being  closed  by  order 
of  the  Fuel  Administrator.  It  is  stated  that  some  of  these  employees  are  regu- 
lar classifieil  civil  service  employees  and  others  are  employed  In  a  temiwrary 
status  pending  their  appointment  through  competitive  civil  service  examinations 
or  until  they  can  be  replaced  by  selections  from  the  civil  service  registers. 

2.  In  the  consideration  of  this  question  It  Is  the  view  of  this  office  that  the 
employees  should  be  divided  Into  two  classifications  only,  namely,  those  em- 
ployed upon  n  monthly  or  per  annum  basis  of  compensation  and  those  employed 
uix>n  a  \ier  diem  basis  of  compensation.  With  reference  to  the  former,  they  are 
in  a  duty  status  at  all  times  within  their  employment  period ;  that  is,  from  the 
time  of  the  consummation  of  their  appointment  until  their  discharge  or  resigna- 
tion, so  long  as  they  hold  themselves  in  readiness  to  perform  the  duties  of  their 
po.sitions;  and  if  the  Government  through  the  closing  of  the  factories  or  the 
pJact?  of  business  where  tliey  are  employed  prevents  them  from  performing  their 
duties,  I  am  of  the  opinion  that  they  nevertheless  continue  in  a  duty  status  and 
are  entitled  to  their  usual  pay. 

o.  With  reference  to  the  per  diem  employees,  as  they  are  entitled  under  tlie 
terms  of  their  employment  to  pay  only  for  the  days  they  work  except  in  the 
case  of  regular  \¥}r  diem  employees  who  may  be  entitled  under  regulatlcms  to 
annual  leave  with  pay,  they  are  not  in  a  duty  status  except  when  they  are  actu- 
ally employed  at  work,  nor  are  they  entitled  to  compensation  for  days  when  they 
do  not  work  unless  as  just  stated  they  are  entitled  to  and  are  granted  leave  of 
absence  with  pay  under  regulations.  In  his  decision  of  February  28,  1916  (22 
Comp.  Dec.  425,  426),  the  Comptroller  of  the  Treasury  had  under  consideration 
a  case  analogous  In  principle,  the  question  being  whether  permanent  per  diem 
enii>loyees  of  the  Engineer  (Tories  at  large  were  entitled  to  pay  for  April  15,  191.">, 
when  by  Executive  order,  the  executive  offices  of  the  Government  were  closed  in 
memory  of  the  fiftieth  anniversary  of  the  death  of  President  Lincoln.  In  that 
ea'<e  the  Comptroller  said : 

"  Per  diem  employees  In  the  field  receive  pay  without  work  for  such  holidays 
only  as  the  law  grants  pay  therefor  without  work.  They  receive  pay  for  other 
days  if  they  work.  An  order  can  stop  work,  but  the  law  says  when  pay  accrues 
without  work.  No  law  gives  a  per  diem  employee  pay  for  a  day  his  work  is 
stopped  by  order.  He  is  paid  for  the  days  he  works  and  only  for  such  days  he 
does  not  work  as  the  law  has  granted  gratuity  pay  therefor. 

*•  In  the  present  case  those  employees  who  worked  on  April  15,  1915,  were  en- 
titled to  one  day's  pay  and  no  more ;  those  employees  who  did  not  work  on  that 
day  were  not  entltUnl  to  any  pay.  The  order  in  question  did  not  purport  to 
grant  pay  not  allowwl  by  law  nor  to  require  these  employees  to  suspend  work." 

If  In  the  present  case  the  per  diem  employees  were  entitled  under  legulations 
of  the  War  Department  to  leaves  of  absence  with  pay,  it  is  the  view  of  this  oflke 
that  thQ  time  during  which  tliey  were  unable  to  perform  duty  by  reason  of  the 
dosing  of  the  factories,  as  stated,  may  be  charged  up  to  their  annual  leave  and 
that  they  may  be  paid  accordingly  as  employees  on  leave  of  absence  with  pay, 
but  not  otherwise. 


DISCHARGE:  Effect  of  Delivery  of  Certificate  of  Discharge  by  Mistake  to 
One  for  Wbom  It  Was  not  Intended. 

A  certificate  of  discharge  intended  for  one  soldier,  but  through  mistake  <le- 
Hvered  to  another  soldier  of  the  same  name,  can  have  no  legal  effect,  since 
tliere  never  was  any  intention  to  discharge  the  man  to  whom  the  certificate 
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was  delivered.  The  fact  that  it  was  delivered  to  him  and  acted  upon  by  him 
in  good  faith  would,  of  course,  protect  him  against  any^  charge  of  desertion 
or  absence  without  leave,  but  would  not  have  the  effect  of  terminating  his  mili- 
tary status.  Such  discharge  should  be  recalled  from  the  man  to  whom  it  was 
delivered,  and  he  should  be  notified  to  report  for  duty  with  his  proper  organi- 
zation. 

220.8. 

War  Department,  J.  A.  G.  O.,  February  9,  1918.-— To  The  Adjutant  General. 

1.  The  papers  In  reference  present  the  question  of  the  effect  of  a  certificate 
of  discharge  delivered  to  one  soldier  and  Intended  for  another  soldier  of  the  same 
name,  the  former,  that  is,  the  wrong  man,  being  given  final  statements  and 
directed  to  return  to  his  home.  The  facts  are :  John  J.  Flannery,  of  1892  Boule- 
vard, Jersey  City,  N.  J.,  was  drafted  into  the  service  by  local  board  No.  4 
of  that  city  on  September  24, 1917,  and  sent  to  Camp  Dlx,  N.  J.  He  was  assigned 
to  the  Tenth  Company,  Third  Training  Battalion,  One  hundred  and  fifty-third 
Depot  Brigade,  and  later  transferred  to  Battery  B,  One  hundred  and  twelfth 
United  States  Field  Artillery,  Camp  McClellan,  Ala.  On  December  11,  1917, 
he  was  handed  an  honorable  discharge,  which  contained  the  recital,  **  On  ac- 
count of  dishonorable  discharge,  previous  service."  He  did  not  understand 
why  he  was  discharged,  but  supposed  that  his  people  had  applied  for  his  dis- 
charge on  the  ground  of  dependency  or  some  other  reason,  and  returned  to 
his  home,  to  find  no  such  application  had  been  made.  He  then  starte<l  nn 
investigation,  and  it  developed  that  another  man  by  the  name  of  John  Flan- 
nery had  been  sent  to  Camp  Dlx  from  Niagara  Falls  on  October  16,  1917.  It 
later  appeared  that  this  man  had  been  previously  In  the  service,  had  been 
dishonorably  discharged,  and  sentence<l  to  two  years'  confinement  In  the  United 
States  Penitentiary  at  Leavenworth.  Kana,  which  sentence  had  been  executed. 
After  he  was  drafted  and  sent  to  Camp  Dix  he  wrote  a  letter  to  the  Secretary 
of  War,  calling  attention  to  his  previous  record,  and  based  thereon  an  objec- 
tion to  serving  under  the  draft.  He  had  been  assigned  to  the  Twenty-second 
Company,  Sixth  Battalion,  Depot  Brigade,  Camp  Dix.  An  order  was  Issued  di- 
recting his  discharge,  although  seemingly  it  failed  to  identify  the  particular  or- 
ganization to  which  he  had  been  assigned.  Gen.  Rafferty,  Headquarters,  Twenty- 
ninth  Division,  issued  an  order  on  December  4,  1917,  directing  the  discharge  of 
John  Flannery,  it  being  the  intention  to  discharge  the  man  who  had  previously 
been  in  the  service  and  dishonorably  discharged.  Through  error  the  discharge 
was  made  out  and  delivered  to  the  wTong  man.  This  man  is  anxious  to  return 
to  and  remain  in  the  service,  and  the  papers  submitted  in  connection  with  your 
inquiry  establishes  beyond  all  possible  question  that  he  never  was  previously 
in  the  service.  His  home  was  in  Jersey  City,  N.  J.,  and  from  1Q08  continuously 
until  drafted  he  was  employed  by  the  Pennsylvania  Railroad  at  Waverly  Trans- 
fer, working  in  the  capacity  of  chec'king.  The  other  John  Flannery  enlisted 
May  20,  1914,  was  dishonorably  discharged  October  28,  1915,  and  sentenced  at 
that  time  to  two  years  in  the  United  States  Penitentiary  at  Leavenworth,  Kans. 

2.  This  is  simply  the  case  of  a  certificate  of  discharge  intended  for  one  man 
through  error  delivered  to  another.  There  never  was  any  intention  to  dis- 
charge the  man  to  whom  the  certificate  was  delivered ;  hence  it  could  have  no 
legal  effect.  The  fact  that  it  was  delivered  to  him  and  acted  upon  by  him  in 
good  faith  w^ould,  of  course,  protect  him  against  any  charge  of  desertion  or  ab- 
sence without  leave,  but  would  not  have  the  legal  effect  of  terminating  his 
military  status. 

3.  It  is  therefore  recommended  that  the  certificate  of  discharge  be  re<^alled 
from  the  possession  of  John  J.  Flannery,  to  whom  it  was  delivered,  and  that 
he  be  directed  to  report  to  duty  with  his  proper  organization. 


DISCIPLINE:  Immaterial  Error. 

Upon  a  trial  by  court-martial  the  accused  pleaded  guilty  to  one  of  several 
specifications  and  not  guilty  as  to  others.  The  president  of  the  court  failed 
to  make  the  explanations  required  by  Manual  for  Courts-Martial,  paragraph 
154  id).  There  was  insuflicient  competent  evidence,  or  no  such  evidence,  as  to 
the  offense  to  which  the  accused  pleadeil  guilty,  but  ample  and  sufficient  evi- 
dence as  to  the  offense  or  offenses  to  which  he  pleaded  not  guilty.    Held,  that 
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such  failure  to  make  the  explanation  required  would  not  be  prejudicial  to  those 
offenses  concerning  which  the  accused  pleaded  guilty,  or  as  to  one  concerning 
which  he  pleaded  guilty  if  there  was  sufficient  competent  evidence  introduced  to 
establish  the  offense  in  question,  and  that  so  much  of  the  sentence  as  is  proper 
aa  punishment  for  the  charges  properly  proved  may  legally  be  approved  and 
executed  by  the  reviewing  authority. 

250.4. 

Febbuaby  11, 1918. 
From :  The  office  of  the  Judge  Advocate  General. 
To:  The  Department  Judge  Advocate, Department 

Subject :  Action  on  general  court-martial  cases. 

This  office  acknowledges  receipt  of  your  letter  of  the  twenty-sixth  ultimo,  and 
replies  as  follows  to  the  questions  raised  therein : 

(1)  The  effect  of  total  failure  to  make  the  explanations  required  by  (d) 
paragraph  154,  Manual  for  Courts-Martial.  Under  this  topic  you  refer  to 
two  cases  originating  in  your  dei^artment  in  which  this  question  has  been 
discussed  by  this  office.  The  latest  expression  of  opinion  by  this  office  on 
the  question  here  presented  is  contained  in  a  letter  addres.sed  to  the  judge 
advocate  of  the  Southeastern  Department,  under  date  of  January  22,  1918  (Ops. 
J.  A.  G.  250.02),  and  is  as  follows: 

"After  the  accused  has  pleaded  guilty  the  matter  of  advising  him  of  the 
nature  of  the  offenses  with  which  he  has  been  charge<l  and  the  maximum  pun- 
ishment that  may  be  imposed  is  a  matter  of  procedure.  The  failure  to  advise 
the  accused  or  an  error  in  the  advice  given  will  not  invalidate  the  proceedings 
unless  in  the  opinion  of  the  reviewing  authority  or  conflnnlng  authority  the 
en'or  complained  of  has  injuriously  affected  the  substantial  rights  of  the 
accused.  In  every  case  where  an  error  of  this  nature  has  occurred  the  ques- 
tion of  whether  or  not  the  substantial  rights  of  the  accused  have  been  Injuri- 
ously affected  Is  for  the  determination  of  the  reviewing  or  confirming  authority. 
If  the  rights  of  the  accused  have  not  been  injuriously  affected,  the  record  is 
not  invalidated  by  the  error.  If  they  have  been  Injuriously  affected,  the  record 
is  invalidated  by  the  error.    (A.  W.  37 ;  par.  154,  M.  C.  M.)" 

From  this  ii  will  appear  that  the  question  of  whether  the  sub.stantlal  rights 
of  the  accused  have  been  injuriously  affected  Is  a  question  of  fact  to  be  de- 
termined In  each  particular  case  upon  an  examination  of  the  entire  record. 
Without  attempting  to  state  In  advance  the  view  that  would  be  taken  with 
reference  to  a  particular  case,  in  the  absence  of  the  facts  as  they  appear  of 
record,  it  may  be  very  definitely  stated  that  the  department  will  not  hold 
as  prejudicial  error  a  failure  to  explain  the  effect  of  a  plea  of  guilty  if  suffi- 
cient competent  evidence  has  been  taken  after  the  plea  to  support  a  finding 
of  guilty. 

(2)  You  also  raise  the  query  as  to  the  position  to  be  taken  by  this  office 
in  cases  where  the  accused  pleads  guilty  to  one  or  more  of  several  specifica- 
tions and  not  guilty  as  to  others,  and  the  president  of  the  court  fails  to  make 
the  required  explanations.  You  assume  a  case  In  which  there  is  no  com- 
petent evidence  or  insufficient  competent  evidence  as  to  the  offense  to  which 
the  accused  pleads  guilty,  but  ample  and  sufficient  evidence  as  to  the  offense 
to  which  he  pleads  not  guilty,  and  you  ask  the  que.<?tlon :  "  Must  the  sentence  be 
dlstipproved  l)ecause  the  president  failed  to  explain  as  to  the  former?  "  Obvi- 
ously not.  Even  though  the  failure  should  be  held  prejudicial  as  to  those 
offenses  to  which  the  accu.sed  pleaded  guilty,  the  error  would  not  be  regarded 
as  prejudicial  as  to  those  offenses  concerning  which  the  accused  pleaded  not 
guilty  or  as  to  those  concerning  which  he  pleaded  guilty  if  there  was  sufficient 
competent  evidence  introduced  to  establish  the  offense  in  question.  So  much  of 
the  sentence  as  is  proper  as  punishment  for  the  charges  properly  proved  may 
legally  be  approved  and  executed  by  the  reviewing  authority. 

(3)  You  further  raise  the  question  as  to  the  attitude  of  the  department  In 
ca.ses  where  the  president  of  the  court-martial  makes  an  explanation  which  is 
found  to  be  erroneous,  and  you  point  out  that  frequently  the  record  fails  to 
set  out  the  explanations  made  by  the  president,  the  questions  asked  the 
accused,  and  his  replies  thereto.  Obviously  If  the  record  is  deficient  In  this 
regard  it  is  impossible  to  definitely  determine  just  what  effect  the  error  may 
have  had  upon  the  rights  of  the  accused,  and  no  definite  rule  can  be  stated 
as  to  how  the  result  In  any  particular  case  might  be  viewed.  This  depart- 
ment, however,  fully  concurs  In  the  suggestion  of  the  department  commander 
that  It  would  be  well  to  prepare  a  circular  to  be  sent  to  the  president  of  eni.'li 
eoort-martial  informing  him  that  the  record  must  set  forth  in  detail  the  Ian- 
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guage  of  Ills  explanation,  his  questions  to  tlie  ftcciised,  and  tlie  replies  of  the 
aocus<Kl  thereto. 

(4)  Action  on  cases  where  tlie  accused  has  been  convicted  of  larceny.  After 
roferring  to  the  sentiment  wliich  has  prevailed  in  the  service  prior  to  the  pres- 
ent war  concerning  the  retention  in  the  Army  of  a  person  who  has  been  con- 
victed of  theft  you  state  as  your  personal  understanding  that — 

*'A  reviewing  authority  will  not  be  subject  to  criticism  for  retaining  in  the 
service  a  convicted  thief,  if  he  believes  from  the  record  that,  in  the  language 
of  instructions,  '  the  accused  has  within  him  the  capacity  for  military  service 
and  when  any  other  form  of  punisliment  is  sufficient  to  meet  t^e  requirements 
of  the  case.* " 

Your  views  as  here  expressed  are  the  views  held  by  this  office.  Many  soldiers 
are  convicted  of  stealing  articles  of  small  value  under  circumstances  which 
seem  to  indicate  that  they  are  not  of  sufficiently  bad  moral  character  that  their 
expulsion  from  tlie  service  is  a  matter  of  necessity.  Under  the  circumstances 
which  confront  us  in  our  effort  to  build  up  an  Army,  it  seems  singularly  inap- 
propriate to  dishonorably  discharge  men  from  the  service  and  to  confine  them 
for  long  iieriods  where  they  will  not  receive  the  kind  of  military  instruction 
necessary  to  train  thein  for  servic*e  in  the  present  war,  when  some  form  of 
punishment  adequate  to  meet  the  rcquirementij  of  the  case  can  be  devij^e^l 
which  is  capable  of  execution  while  the  offender  is  being  held  for  service  with 
his  organization  and  required  at  the  same  time  to  undergo  the  military  training 
which  will  later  fit  him  for  efficient  war  service. 

(5)  What  shall  constitute  a  "long  period  of  confinement"  within  the  moan- 
ing of  that  term  as  used  in  tlie  instructions  referred  to?  This  office  has 
re<;eived  several  requests  for  an  unofficial  expression  of  its  views  as  to  the 
niwiniug  to  be  attributed  to  this  expi*es.slon.  You  state  in  paragraph  8  of  your 
letter  that  you  have  fixed  one  year  as  the  period.  In  declining  to  express  an 
opinion  as  to  the  proper  duration  of  this  term  this  office  has  remarked  that 
the  purpose  of  these  instructions  was  to  place  responsibility  for  discipline  as 
completely  as  possible  in  the  liands  of  department  and  division  commanders, 
subject  to  tlie  general  instructions  that  <Ushonorable  discharges  should  be  re- 
duced in  number,  and  that  offenders  should  be  held  for  service  with  their 
organizations  and  for  the  continuance  of  their  training  in  all  cases  where  this 
was  c*onshlered  possible.  Subject  to  this  general  plan  each  department  an* l 
division  commander  was  intended  to  be  aHowed  a  free  exercise  of  his  own 
ingenuity  and  discretion  in  maintaining  discipline  without  an  interruption  of 
training.  If  you  have  erred  in  either  direction  the  term  as  fixed  by  you  is 
too  short,  In  the  opinion  of  this  office,  rather  than  too  long. 

(6)  I  take  advantage  of  this  occasion  to  say  that  departnieut  and  division 
Judge  advocates  have  a  large  field  within  which  they  may  function  helpfully 
by  calling  to  the  attention  of  the  presidents  and  Judge  advocates  of  general 
courts-martial  within  their  Jurisdictions,  the  more  usual  errors  which  must 
be  guarded  against,  if  violation  is  not  to  be  done  the  substantial  rights  of  those 
on  trial  which  may  call  for  a  setting  aside  or  modification  of  the  findings  and 
sentences  In  particular  cases. 


ENLISTMENT:  Fraudulent  Enlistment  by  Man  oyer  Lawfnl  Aire. 

A  married  man.  upward  of  46  jcars  old,  with  wife  and  children  dependent 
on  him,  enlisted  in  the  Army.  He  is  physically  and  mentally  fit  for  service. 
Held,  that  he  may  lawfully  be  held  to  the  service,  since  his  enlistment  is  not 
void  but  voidable  only  at  the  option  of  the  Government,  In  re  Qrimley,  VM 
U.  S.  147,  152.  The  fact  that  he  has  a  family  dependent  upon  him  raises  a 
question  of  administrative  policy  not  here  considered. 

220.3. 

War  Department,  J.  A.  G.  O.,  February  11,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  present  the  question  whether  a  man  who  enlisted 
December  4,  1917,  at  the  age  of  46  years  and  8  months  can  be  held  to  the  serv- 
ice. The  facts  are  that  Benjamin  F.  Turner,  of  the  age  stated,  enlisted  upon 
said  date  at  Washington  Barracks.  He  is  married;  has  children.  His  family 
lives  at  Washington,  D.  C,  and  is  dependent  upon  him.  He  is  physically  and 
mentally  fit  for  the  service. 

2.  Turner  was  over  the  statutory  age  at  the  time  of  his  enlistment,  but  this 
does  not  in  anywise  affect  the  validity  of  his  contract  of  enlistment  so  far  as 
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he  is  concerBed.  In  tlie  language  of  the  Supreme  Court,  In  re  Qnmlcu,  137 
U.  S.  147,  152 : 

'*  He  ean  iKit,  of  his  own  volition,  throw  off  the  garments  he  has  once  put  on« 
DOT  can  ho.  the  State  not  objecting,  renounce  his  relations  and  destroy  hia 
fiUtas  on  the  i>lett  that,  if  be  had  truthfully  disclosed  the  facts,  the  other  party, 
the  State,  would  not  have  entered  into  the  relations  with  him  or  permitted  him 
to  change  Ikis  status." 

3.  The  coiietnsioii,  therefore,  is  that  this  soldier  may  lawfully  be  held  to  the 
sM'vice.  Whether  or  not  he  should  be  held  if  he  has  a  family  dependent  upon 
him  is  not  presented  by  the  inquiry  and  is  a  matter  of  administrative  policy. 


DESERTION:  Heward  fer  Delivery  ^i  Beserter  at  PolBt  Other  than  Mill- 
tary  Po»t. 

A  civilian  police  <^cial  arrests  a  soldier  and  is  advised  by  his  company 
commander  that  the  soldier  is  a  deserter  and  is  directed  to  hold  him  until  a 
^anl  Is  sent.  A  guard  is  SGsit  and  the  man  returned  to  liis  station.  Held^ 
That  tlte  offk'ml  Is  entitletl  to  claim  only  so  much  of  the  reward  of  $50  pro- 
vided by  Array  Regulations  121,  as  remains  after  deducting  the  amount  it  would 
have  coi«t  hfm  to  deliver  the  prisoner  at  the  nearest  military  post.  If  the 
odicinl  claims  a  less  sum  than  such  difference,  he  should  be  paid  the  amount 
he  claims  and  no  more. 

251. 

War  T>epartment,  J.  A.  G,  O.,  February  11,  1918.— To  Tlie  Adjutant  General. 

1.  The  thr<»e  questions  with  reference  to  the  pa3'ment  of  rewards  for  the 
arrest  of  deserters  uix>n  which  the  division  judge  advocate.  Camp  Shelby,  Mis.s., 
requests  the  ofHnion  of  this  office  are  set  forth  below,  each  with  the  answer 
imme^llately  following: 

(M'estlon  1.  **A  civilian  police  official  arrests  two  soldiers  and  is  advised  by 
the  c(»nipaiiy  c#>minander  of  these  two  men  that  these  two  soldiers  are  deserters ; 
he  is  4lirecte«l  to  bold  them  until  a  guard  is  sent.  A  guard  is  sent  for  the 
tw4t  men  and  tbey  are  returned  to  their  station.  The  police  official  claims 
only  the  actual  expenses  of  holding  the  prisoners,  which  amounts  to  $6  in 
e«ich  <*3ise.  (*an  this  official  be  paid  this  actual  ex|>ense,  or  Is  It  necessary  to 
pay  liini  tin*  entire  reward  of  $50  in  each  case,  on  War  Department  Form  349, 
Quartermast<'r  <V>rps?  If  this  actual  expense  can  be  paid,  what  is  the  form  of 
voucher  to  be  used." 

Answer.  The  anM>uut  claimcfl  by  the  civil  officer  to  reimburse  him  for  actual 
frpcnse*  Incurred  in  connection  with  the  an*est  of  a  deserter  may  be  paid  in 
any  case,  provided  It  does  not  exceed  $50,  If  he  delivers  the  prisoner  at  a 
military  post.  If  he  does  not  deliver  the  prisoner  but  a  guard  is  sent  for  him, 
his  claim  for  actual  expenses  should  not  exceed  the  difference  between  $50  and 
what  it  wmtid  have  cost  him  to  deliver  the  prisoner  at  the  nearest  military 
post,  in  a<'cordance  with  paragraph  121,  Army  Regulations.  In  other  words,  a 
civil  officer  arresting  a  deserter  is  entitled  to  a  reward  of  $50  to  cover  all  of 
his  exi^enses.  including  the  exi)ense  of  delivering  the  prisoner  to  the  nearest 
military  post;  but  if  he  is  satisfied  to  accept  less,  there  is  no  reason  why 
such  les.s  sum  than  $50  as  may  satisfy  him  should  not  be  paid.  In  fact,  it 
would  be  lilghly  improper  to  pay  him  more  than  he  claims.  Tlie  excess  would 
be  a  gratuity,  and  any  officer  who  pays  any  such  excess  should  be  requlre<l  to 
refund  it  to  the  Government  wlien  it  becomes  known.  The  statute  (40  Stat. 
40,  52),  Army  appropriation  act,  under  incidental  expenses,  provides  tliat — 
*•  no  greater  sttm  than  $50  for  each  descM'ter  or  escaped  military  prisoner  sliall, 
in  the  dis4*i*etion  of  the  Secretary  of  War,  be  imid  to  any  civil  officer  or  citizen 
for  such  services  ami  expenses." 

Tlie  regulati<m  merely  authorizes  the  maximum  that  may  be  paid.  It  does 
not  mean  that  a  less  sum  may  not  be  paid  as  a  reward.  Tiie  usual  War  De^iart- 
Hient  form  for  use  in  payment  of  rewards  shouhl  l>e  used  wliether  the  amount 
claimed  be  $50  or  less. 

(/uestion  2.  **  In  a  case  similar  to  the  above,  except  that  the  police  official 
rt<*livere«l  the  deserters  to  a  military  post  and  ch\ims  only  the  expenses,  amount- 
ing to,  S4iy,  $20  a  prisoner,  can  such  exi^enses  be  |)aid ;  and  if  so,  on  what  form 
of  voucher?  " 

Answer.  This  question  is  answered  in  the  response  to  Question  1. 
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Question  3.  "A  police  official  arrests  a  soldier  and  receives  a  ^^ire  from  the 
coinpnny  commander  of  tlie  soldier  that  the  soldier  is  a  deserter  and  that 
the  i>olice  official  is  to  hold  him  until  a  guard  is  sent  for  him.  The  guard  is  sent 
and  bi'ings  the  alleged  deserter  back  to  his  post.  The  police  official  claims  the 
full  reward  of  $50,  although  he  has  not  delivered  the  prisoner  to  a  military 
post.    Is  there  such  a  delivery,  however,  as  will  entitle  him  to  the  $50  reward?  " 

Answer.  The  full  reward  of  $50  is  not  payable  under  the  regulation.  (A.  R. 
121).  The  officer  is  entitled  only  to  so  much  of  the  reward  of  $50  as  remains 
after  deducting  the  amount  it  would  have  cost  him  to  deliver  the  prisoner  at 
the  nearest  military  post 


FUEL  ADMINISTRATOR :  Insnranee  on  Oovernment  Parchases  of  Coal. 

All  coal  procured  through  the  Fuel  Administrator  is  at  prices  fixed  by  the 
Government  "  f.  o.  b.,  mines,"  and  in  accordance  with  commercial  usage  such 
coal  becomes  the  property  of  the  Government  upon  its  being  loaded  and  turned 
over  to  the  transportation  company  at  the  mines  upon  the  issuance  of  bills  of 
lading.  Thus  the  Government  is  not  liable  for  nny  insurance  on  such  coal  unless 
placed  at  tlie  request  of  the  Government.  Government  appropriations  are  not 
available  to  pay  insurance  premiums  unless  made  so  in  express  terms  by 
Congress. 

004.6. 

War  Department,  J.  A.  G.  0.,  February  11,  1918.— To  Tlie  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  the  charge  for  insurance  on 
coal  delivered  under  orders  placed  through  the  Fuel  Administration  "  is  one  that 
pertains  to  the  Government  or  the  shipper."  This  question  arises  in  connection 
with  a  letter  from  the  general  committee  of  anthracite  operators,  Washington, 
D.  C,  in  which,  reference  Is  made  to  a  letter  from  the  Quartermaster  General, 
**  stating  the  charge  for  insurance  is  one  for  the  shipper  and  not  for  the  Govern- 
ment," and  in  which  the  said  committee  submits  the  following  Inquiry: 

"  Will  you  be  good  enough  to  advise  me  If  it  is  considered  that  as  soon  as  the 
coal  Is  loaded  on  cars  or  boats  it  is  Government  property,  and  that  the  Govern- 
ment assumes  the  risk  of  loss  thereon." 

2.  It  appears  that  all  coal  procured  through  the  Fuel  Administration  is  at 
prices  fixed  by  the  Government  "  f.  o.  b.,  mines,"  and  that  In  accordance  with 
commercial  usage  it  has  been  considered  that  the  coal  becomes  the  property 
of  the  Government  upon  its  being  loaded  and  turneil  over  to  the  transportation 
company  at  the  mines  upon  the  Issuance  of  bills  of  lading,  this  being  evidenced 
by  the  fact  that  in  some  instances  Government  bills  of  lading  are  furnished  for 
the  use  of  the  shipper.  If  this  understanding  is  correct,  It  follows  that  the 
Government  is  not  liable  for  any  insurance  on  the  coal  unless  such  Insurance  is 
placed  at  the  request  of  the  Government.  In  this  connection  attention  Is  Invited 
to  the  rule  against  the  insurance  of  Government  property.  (23  Comp.  Dec.  269; 
id,  297.) 

CLAIMS:  Medical  Services  Rendered  to  Soldier  by  Civilian  where  Serrices 
of  Army  Surgeon  not  Available. 

An  enlisted  man  reported  to  his  company  commander  that  he  was  sick.  As 
there  was  no  physician  present  to  take  care  of  the  case,  his  battalion  being 
broken  up  Into  several  detachments  as  bridge  guards,  and  but  one  surgeon  being 
on  duty  with  the  entire  battalion,  a  pass  was  given  him  to  go  home  from 
Keokuk,  Iowa,  to  Madison,  Iowa.  The  same  day,  upon  reaching  his  home,  the 
family  physician  was  called,  who  removed  him  to  a  hospital  as  a  pneumonia 
patient,  and  there  treated  him  until  his  recovery,  a  month  later.  Held,  that  the 
soldier  was  entitled  to  hospital  care  and  medical  treatment  when  he  reported  to 
his  company  commander  that  he  was  sick,  and  the  sending  of  him  to  his  home  on 
pass  with  a  view  to  his  receiving  treatment  at  the  hands  of  his  family  physician 
was  sufficient  authority  for  the  soldier  to  procure  necessary  medical  and  ho.spltal 
treatment  at  the  expense  of  the  United  States  within  Army  Regulations  1476; 
»ience  it  should  not  be  considered  that  the  soldier  was  on  furlough  within  the 
meaning  of  tlie  statute  (40  Stat.  40,  60)  prohibiting  paying  for  medical  and  hos- 
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pital  expenses  of  a  soldier  while  on  furlough ;  the  amount  payable  Is  the  local 
rate  for  the  services  rendered,  but  raust  not  be  more  than,  the  rates  provided 
for  in  Army  Regulations  1479. 

War  Department  J.  A.  G.  O.,  February  11, 1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  as  to  the  legality  of  the  payment  of 
private  hospital  and  physician's  bills,  aggregating  $124  for  the  medical  care 
and  treatment  of  Private  John  M.  Gilland,  Company  L,  First  Iowa  Infantry, 
in  April  and  May,  1917,  under  the  circumstances  hereinafter  stated.  The 
Surgeon  General  having  concluded  that  the  bills  covered  the  treatment  of  the 
soldier  while  he  was  on  leave  of  absience.  and  that  payment  was  therefore 
unauthorized,  has  requested  that  the  officer,  First  Lieut.  \V.  P.  Sherlock,  Medical 
Corps,  One  hundred  and  thirty-third  Infantry,  Iowa,  who  certified  the  ac- 
counts, be  required  to  refund  the  amount. 

2.  The  facts  appear  substantially  as  follows: 

Shortly  after  Private  Gilland's  organization  was  called  into  the  Fetleral 
porvice  in  the  spring  of  1917  to  do  guard  duty.  Private  Gilland,  on  April  7, 
reported  to  his  company  commander  that  he  was  sick,  and  as  there  was  no 
physician  present  to  take  care  of  the  case,  a  pass  was  given  him  to  go  home, 
from  Keokuk,  Iowa,  to  Madison,  Iowa,  and  the  same  day  upon  reaching  his 
borne  the  family  physician  was  called  and  he  was  removed  to  the  Sacred  Heart 
Hospital  as  a  pneumonia  patient,  and  was  treated  at  the  hospital  by  the  family 
phy.sician,  Dr.  V.  T.  Doering,  until  May  9,  1917.  It  appears  that  the  only 
medical  officer  connected  with  Private  GiUamFs  company  was  Lieut.  W.  P. 
Rlierlock,  Medical  Corps,  First  Iowa  Infantry,  who  was  battalion  surgeon,  and 
Lieut.  Sherlock  reports  that  as  his  battalion  w^as  broken  up  into  several  de- 
tachments as  bridge  guards  in  various  parts  of  Illinois,  Iowa,  and  Missouri,  it 
was  physically  impossible  to  see  the  men  more  than  once  a  w^eek,  as  it  was 
necessary  for  him  to  travel  from  one  detachment  to  another ;  aryd  further,  that 
at  the  time  Private  Gilland's  Illness  occurred  he  was  very  busy  examining  the 
men  prior  to  their  muster  into  the  Federal  service,  and  that  had  the  soldier 
remained  In  Keokuk,  he,  Dr.  Sherlock,  w^ould  have  been  unable  to  care  for  him, 
it  being  impossible  to  be  with  any  company  or  detachment  more  than  one  day. 

3.  The  division  judge  advocate,  Camp  Cody,  N.  Mex.,  in  an  indorsement  dated 
January  22,  1918,  expresses  the  view  that  the  bills  are  properly  payable  by  the 
Government  In  view  of  the  fact  that  "  the  man  became  sick  while  on  duty,  and 
liccause  of  inadequate  or  no  medical  facilities  was  permitted  to  go  home  where 
he  could  receive  medical  attention,"  adding — 

"  The  point  is  that  he  did  not  become  sick  while  on  pass  or  furlough,  but  was 
given  Ills  pass  or  furlough  because  he  was  sick  on  duty,  and  to  enable  him  to 
receive  medical  attention  which  the  Government  at  that  time  was  not  able  to 
furnish." 

In  the  Army  appropriation  act  of  May  12,  1917  (40  Stat.  40,  60),  under  the 
heading,  "Medical  Department,"  provision  Is  made  "for  medical  care  and 
treatment  not  otherwl.se  provided  for.  Including  care  and  subsistence  in  private 
hospitals,  of  officers,  enlistetl  men,  •  ♦  ♦:  Provided,  That  this  shall  not  apply 
to  officers  and  enlisted  men  who  are  treated  In  private  hospitals  or  by  civilian 
physicians  while  on  furlough." 

In  the  present  case  Pvt.  Gilland  was  entitled  to  hospital  care  and  medical 
treatment  when  he  reported  to  his  company  commander  that  he  was  sick ; 
and  the  sending  of  him  to  his  home  on  a  paf^s  with  a  view  to  his  receiving 
treatment  at  the  hands  of  his  family  physician  was,  in  the  opinion  of  this 
office,  sufficient  authority  for  the  soldier  to  procure  necessary  medical  and 
hc»spita1  treatment  at  the  expense  of  the  United  States  within  the  meaning  of 
paragraph  1476,  Army  Regulations,  which  provides  that  when  "the  enlisted 
man  is  on  duty  where  there  is  no  officer,  he  ♦  ♦  *  may  arrange  for  the 
required  service." 

The  soldier  did  not  go  to  his  home  on  ordinary  leave,  but  was  permitted  to 
po  as  a  sick  man,  in  order  that  he  could  get  medical  attention  which  the 
rjovernment  could  not  or  did  not  furnish.  Manifestly,  it  would  be  most  unjust 
to  hold  that  he  was  on  furlough  within  the  meaning  of  the  statute  against  pay- 
ing for  the  medical  and  hospital  expenses  of  a  soldier  for  treatment  while  on 
furlough. 

4.  It  is  observe<l  that  there  was  more  or  less  confusion  in  connection  with 
t))e  rendering  and  payment  of  the  hospital  and  physician's  bills  In  this  case. 


94  onxioxs  judge  advocate  ciiXEn-VL  of  abuy. 

resulting  In  n  dupli cation  of  ncconnfs.  ns  sliown  hy  tlic  acconi()nn.vlng  vouclior 
111  favor  of  Dr.  DoerlnR.  cortifieU  to  by  Lieut.  Sherlock,  for  the  Biim  of  ?33. 
Tills,  it  niDK'iii's,  nhx  tlie  mnuunt  uf  Dr.  Doerlng's  orlKlonl  bill  nguinst  (lio 
(ioveninicnt,  nnii  I  axsuuie  thnt  It  Is  the  origiiml  vowher  Issiieil  In  Ills  rn^■ln■. 
A|i]Hirent]j'  tills  voucher  wns  Inleiulwl  to  be  ri'pln(*<l  by  anotlior  one  for  fGO, 
wliU'li  has  hPeii  pui<l,  coverlne  the  snine  services,  and  was  lucreaited  in  nmotuit 
nt  tlip  NUKceHtiou  of  ttie  depiirtoieiit  surgeon,  C>>Dtral  D^iirtnieiit,  Col.  WIlMiiiii 
Ktoplienson,  who.  tt  apiwni-H,  retnrnMl  the  f33  voucher  to  Lieut  Sherlock  "  for 
curivctlouti "  on  the  following  grounds: 

"The  provisions  of  Arjny  Itegnlatlons,  lukrii^apb  1470,  allow  civilian  pliysi- 
olauM  for  medical  ntlciiiluiice:  Five  or  less  patients  in  any  one  ilaj',  $2.50: 
80  i-entx  for  eucli  over  live  on  any  one  (hiy;  f2  for  each  necessary  additional 
visit  on  any  one  day," 

Paragraph  1479,  Arniy  Rrgtiljitions,  specifics  that  the  rates  of  compensation 
therein  for  ordlnnry  nicttiml  altenihincc  on  public  account  at  garrisontnl  I>osl^4 
or  cnnips-— 

"  teiU  «ot  ftrecd.  the  following  rules,  nnd  If  the  local  charge  per  visit  Is  le>i.i 
llie  account  will  be  renderwl  at  the  local  rates." 

If  nr,  Doerlitg's  account  for  ff^  was  all  that  he  claimed  for  his  services,  ibo 
Additional  amount  paid  to  him  Is  a  gratuity,  nnd  the  omccr  or  ofncers  respon- 
sible tlioretor  sliould.  In  the  opiniuu  of  this  office,  be  required  to  reiuiluirse 
the  Govei'unient  the  excess  amount  paid. 


Where  a  State  Iws  falleit  to  enact  ai^iiroprlAte  legislation  to  obtitin  ilu> 
lienefils  of  thej'eileral  uppi'«i>rlatlons  for  lt«  >'atlonul  Guard  provided  for  in 
Hevlstil  Riatutes,  settlon  Iflei.  as  nnieuded  by  ll>e  act  of  June  22.  1906  (34  Stat. 
44Bt,  and  as  superseded  by  the  national  dofenKe  net  of  June  3,  1916  (39  Stat, 
IflCI.  and  wliere  the  National  Guard  of  such  State  has  been  drafted  Into  the 
Feileral  »<errl<«,  Ihe  riiclit  of  th«  governor  of  sucli  State  to  raise  and  equiii  a 
temporary  military  foi'ce  to  lie  known  as  a  State  police  or  constabulary  is  rei-n:;- 
nlKHl  hy  secllon  B1  of  Kald  nci ;  and  hy  the  act  of  June  14.  1917  (40  Sint.  IHlt. 
tlie  Secretary  of  War  is  HUIhoriK(>il  to  issue  to  such  force  during  tlie  present 
enwrgeucy  rides,  anununitloii.  etc.,  for  their  equipment. 

ttur  neparlnMnit.  .T.  A.  O,  O,.  Fel.ruary  12.  1918.— To  tiic  Chief  of  ilie  Miliiin 

J.  By  !lie  prcreiling  Inilorscmcul  the  views  of  this  ofllce  arc  desired  iiy  liie 
Bovci-nnr  of  Idaho  whctljer,  since  the  leglsiiiture  of  that  Stale  has  neglecWd 
to  enact  any  nillitarj-  legisluiion.  a  Notional  Guard  can  now  lie  organtzed  and 
suHKirted  oul  of  tlie  apiu-opriatlon  apportioned  to  that  Slate  for  sucli  imr- 
ixttics  undPr  and  pursnnnt  to  se<'Ilon  1(561,  Revised  Statutes,  as  amended  by  the 
act  of  June  21;.  1906  (34  Stat.  449).  The  governor  of  Idatw  states  that  doniesilc 
condithiiLs  HHiuire  "  Internal loual  dcrcnse  and  we  do  not  desire  to  draw  ujhiu 
Keileral  reserves." 

2.  tn  view  of  the  questlou  fnhniitted.  It  Is  assauied  that  the  governor  of  Iibiho 
re<|uests  authority,  l)e<'anse  the  Xiitloual  Guanl  of  that  Slate  ha.-<  l«eii  ciiiienl 
Into  the  FiHlerid  sei-vice.  to  raisi'  and  equip  H  temiMirary  uiilitary  force  lo  imvt 
rny  pi-i'.-rih|  111'  ilii>,;it('iiri[  ili.iiicsiic  emergency. 

:{.  ronyvc-y  lii-:  (in.virl.il  in  the  nniloiial  defense  act  for  the  organization  of 
the  millilii  of  [U>-  -..■Mini  Siiiii's  under  the  lunnv  of  the  "National  tiiuird."  anil 
m  ihe  ab-.'iM.'  M  nilici-  uiid  moillfylnK  legislation  the  methods  prescribed  by 
Coiigi-i'ss  fill'  ~ii.ti  iir;j!Mil/!iiiMii  would  be  exclusive,  liecause  wlien  (>>ugres.s 
iin'v  ■■i.ti'i'j  :i  lU't.l  (if  icL'Islatlnn  the  Slates  are  prohihitetl  from  taking  any 
leulntHiiM'  sifjiB  ill  ihiii  iH'hiiir.  However,  it  is  provided  In  section  Gl  of  (he 
uiiiL»Mnl  (Ir/i'iiwe  ui'l  of  ,Iiiii.'  :i,  191G,  (lint  uotbing  contnlued  therein  shall 
jircvcur  ihc  orgnnlKntii.n  nnd  itie  ainintenance  of  a  State  police  or  coustabular.v. 
And  in  ilit-i  i-nnncitioii  ii  iriiiy  l>e  .stated  that  legislation  providing  for  tlie 
■»H}iiniKail'io  I'f  hniiic  ;:iiiiriK  us  n  local  police  lias  already  been  enacte*l  in 

""      "  ii^'ii  l'i*'l.  Revised  Statutes,  provision  Is  made  for  the 

.•i.rliiiiiiu  for  arms  and  equipment  for  the  militia  of 
il-  I  111  ■vision,  however,  has,  in  iny  opinion,  been  suiior- 
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sedcHl  bv  scrtions  Sa  nnrt  110  of  the  national  defense  act  of  June  3,  191G,  39  Stat. 
166.  20:i  10Q.    In  section  110  of  that  act  it  Is  provided: 

'*  t^xcept  ns  otherwise  specifically  provided  herein,  no  money  appropriated 
nnder  the  provisions  of  this  or  the  last  preceding  section  shall  be  paid  to  any 
person  not  on  the  active  list,  nor  to  any  person  over  sixty-four  years  of  age,  nor 
to  any  i>erson  wiio  shall  fall  to  qualify  as  to  fitness  for  military  service  under 
such  re?rulations  as  the  Secretary  of  War  shall  prescribe,  nor  to  any  State,  Terri- 
tory, or  district,  or  ofliicer  or  enlisted  man  in  the  National  Guard  thereof, 
uoie^^  and  until  such  State,  Territory,  or  District  provides  by  law  that  staff 
officers,  *  ♦  *  hereafter  appointed  shall  have  had  previous  military  expe- 
rience and  sliall  hold  their  positions  until  they  shall  have  reached  the  age  of 
sixty-four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation,  dls 
Mhility,  or  for  caHse  ♦  ♦  ♦:  Pt-ovided  further,  That  the  preceding  proviso 
shall  not  apply  to  any  St^te,  Territory,  or  District  imtil  sixty  days  next  afte: 
the  adiourniMent  of  the  next  session  of  Its  legislature  held  after  the  approval  of 
this  act." 

Clearly  by  the  tenns  of  the  foregoing  provision,  the  State  of  Idaho  can  not, 
after  the  expiration  of  the  period  of  00  days  following  the  adjournment  of  the 
session  of  its  legislature  next  subsequent  to  the  enactment  of  the  national  de- 
fense act,  particii)ate  in  the  appropriations  provldetl  for  In  section  1661,  RevlscMl 
Statutes,  as  superse<le<l  by  said  sections  83  and  110,  of  the  national  defense  act, 
unless  the  legislation  there  required  has  been  enacte<l.  And  in  view  of  the 
express  statement  by  the  governor  of  Idaho  that  the  legislature  neglected  to 
enact  any  military  legislation,  it  is  fair. to  assume  that  at  the  session  of  Uio 
legislature  of  that  State  imntedlately  following  the  passage  and  approval  of 
the  natioT>al  defense  act,  the  legislation  required  by  said  section  110,  supra, 
was  not  |iasse<l.  In  this  aspect  of  the  question,  the  Legislature  of  the  State 
of  Idaho  having  neglected  to  appropriately  legislate  itself  into  the  benefits  of 
the  provisions  of  section  110,  supra,  the  State  Is  not  entitled  in  the  organization 
of  a  National  Guard,  to  participate  in  or  be  credited  with  the  funds  appropri- 
ated annually  for  arms  and  equipment  for  such  National  Guard  purposes. 

5.  Rut  by  the  act  of  June  14.  1917  (40  Stat.  181),  it  is  provided : 

"That  the  Secretary  of  War,  during  this  existing  emergency  be.  and  he  is 
hereliy,  nnthorlEed     ♦     •     ♦    to  issue  fiimi  time  to  time  to  the  several  States 

♦  *  *  for  the  equipment  of  .such  home  guards  having  the  character  of  State 
police  or  e«>nstabulary  as  may  be  organlzeii  by  the  several  States  ♦  ♦  ♦  and 
such  other  home  guards  as  may  be  organized  under  the  direction  of  the  gov- 
ernors of  the  several  States    ♦     *    ♦    s«ch  rifles  and  ammunition  -  therefor, 

♦  *  ♦  in  limited  amounts  as  available  supplies  will  permit,  provided  that  the 
pri^ierty  so  issued  sliall  remain  the  property  of  the  United  States  and  shall  be 
receipted  for  by  the  governors  of  tlie  several  States  *  ♦  ♦  and  accounted 
for  by  them  under  such  regulations  and  upon  furnishing  such  bonds  or  securities 
as  the  Secretary  of  War  may  prescribe,  and  tliat  any  property  so  issued  shall  be 
returned  to  the  I'nited  States  on  demand  when  no  longer  needed  for  the  pur- 
IM>ses  for  which  i.^*<ued,  or  if.  in  the  judgment  of  the  Secretary  of  War,  an 
exigency  requires  the  use  of  the  property  for  Federal  purposes." 

The  clear  legislative  intent  sought  to  be  subserved  in  this  later  legislation  Is 
to  permit  and  encourage  the  State  to  recruit,  through  its  citizens,  a  body  of 
arnie<l  troops  for  duty  within  the  State  which  may  be  called  upon  by  the  gov- 
ernor as  the  necessity  to  preserve  law  and  order  may  require.  Yet,  Irrespective 
of  the  character  of  such  forces  they  would  be  subject  to  be  called  into  the  serv- 
ice of  the  United  States  as  militia  for  the  usual  constitutional  purposes,  and  the 
individual  members  of  such  a  force  would  be  subject  to  draft  by  the  Federal 
Government. 

0.  If,  however,  the  governor  of  Idaho  now  proposes  to  organize  a  force  of 
home  guards  as  State  police  or  constabulary,  the  act  of  June  14, 1917,  makes  pro- 
viKJon  for  the  issue,  upon  the  conditions  imposed,  of  arm.s,  etc.,  '*  for  the  equliv 
ment  of  such  home  guards  having  the  character  of  State  police  or  constabulary 
as  may  be  organized  by  the  several  States."  Of  course,  any  property  which 
might  be  furnislied  tlie  State  of  Idaho  for  such  use  would  remain  the  property 
of  the  United  States  Government  to  be  accounted  for  as  specified  therein. 

7.  It  is  the  opinion  of  this  office  that  the  State  of  Idaho  having  failed  to 
legislate  itself  within  the  benefits  of  the  appropriations  of  section  1661,  Re- 
vised Statutes,  as  superseded  by  sections  83  and  110  of  the  act  of  June  3,  1916. 
is  not  entitled  to  a  pi'oportlonate  ci-edit  in  any  of  the  funds  there  provided,  but 
by  the  act  of  June  14,  1917,  supra,  the  governor  of  Idaho,  in  the  event  of  the 
National  Guard  of  that  State  having  been  called  or  drafted  into  the  Federal 


96  OPINIONS   JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

service,  is  authorized  to  raise  and  equip  during  the  present  emergency  a  tempo- 
rary military  force  to  be  known  as  a  State  police  or  constabulary ;  and  that  any 
such  force  so  organized  would  be  witliin  the  terms  of  the  act  of  June  14,  1917, 
supra,  authorizing  tlie  Secretary  of  War  during  the  existing  emergency  to 
issue  from  time  to  time  rifles,  etc.,  for  the  equipment  of  sucli  an  organization. 


PAT  AND  ALLOWANCES:  Officer  Mistakenly  Aetlnir  in  Reliance  on  Tele- 
grraphie  Order  not  Intended  for  Him. 

William  H.  Callinan,  of  2051  Clinton  Avenue,  Alameda,  Cal.,  duly  accepted  a 
commission  as  first  lieutenant  in  the  Engineer  Officers*  Reserve  Corps  on  August 
27, 1917,  and  on  the  same  date  he  received  a  telegram  from  The  Adjutant  General 
of  the  Army  addressed  to  second  lieutenant  Joseph  B.  Callahan,  2051  Clinton 
Avenue,  Alameda,  Cal.,  reading:  "You  are  placed  on  active  duty  effective  Sep- 
tember 2,  and  will  proceed  to  Fort  Leavenworth,  Kans.,"  etc.  Believing  that 
this  telegram  was  intende<l  for  him,  Lieut.  Callinan  proceeded  to  Fort  Leaven- 
worth, Kans.,'and  reported  for  duty,  and  remained  on  active  duty  there  for 
several  weeks,  when  the  mistake  was  discovered  by  the  War  Department. 
Held,  That  The  Adjutant  General's  order  of  August  27,  which  Lieut.  Callinan 
received,  although  not  intended  for  him,  nevertheless  became  an  order  to  him 
since  it  was  one  which  he,  as  a  person  subject  to  military  orders,  was  reason- 
ably justified  in  obeying.  An  ofllcer  of  the  Army  must  not  stop  upon  the  re- 
ceipt of  an  order  to  quibble  about  mistakes  in  his  name.  If  the  order  purports 
to  be  for  him  by  reason  of  the  place  and  circumstances  of  its  receipt  and  is  one 
which  he  Is  qualified  to  obey,  he  should  obey  It.  Accordingly,  Lieut.  Callinan  is 
entitled  to  mileage  and  pay  incident  to  compliance  with  such  order. 

154. 

War  Department,  J.  A.  G.  O.,  February  12, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  with  reference  to  the  right  of  Wil- 
liam H.  Callbian  to  pay  and  mileage  as  a  first  lieutenant,  Engineer  Officers*  Re- 
serve Corps,  under  orders  which  were  intended  for  another  man  named  Joseph 
B.  Calla/ian,  of  313  West  Ninety-second  Street,  New  York  City,  but  which  were 
sent  to  the  said  Lieut.  William  H.  Calllnan's  address,  2051  Clinton  Avenue, 
Alameda,  Cal.    The  facts,  briefly,  appear  as  follows : 

William  H.  Callinan,  of  2051  Clinton  Avenue,  Alameda,  Cal.,  duly  accepted  a 
commission  as  first  lieutenant  In  the  Engineer  Officers*  Reserve  Corps  on  August 
27,  1917,  and  on  the  same  date,  in  answer  to  his  Inquiry,  he  was  advised  by  the 
Chief  of  Engineers  by  telegraph  that  he  "  would  not  be  ordered  to  any  Engineer 
training  camp,"  the  reason  being,  it  appears,  that  there  was  .some  question  as  to 
his  physical  qualification.  Ori  the  same  date,  however,  The  Adjutant  General 
of  the  Army  sent  the  following  telegi'aphic  order  addressed  to  Second  Lieut. 
Josepli  B.  Callahan,  2051  Clinton  Avenue,  Alameda,  Cal. : 

"  You  are  placed  on  active  duty  effective  September  2,  and  will  proceed  to 
Fort  Leavenworth,  Kans.,  and  not  later  than  September  5  will  report  to  com- 
manding officer  for  duty  as  student  at  the  Engineer  training  camp  to  be  conducted 
at  that  place.    The  travel  directed  Is  necessary  in  the  military  service." 

Receiving  this  telegram  at  his  home  address  and  acting  upon  the  assumption, 
or,  as  he  states,  "  with  the  full  belief,"  that  It  was  meant  for  him,  Lieut.  William 
H.  Callinan  proceeded  to  Fort  Leavenworth,  Kans.,  in  accordance  with  the  direc- 
tions contained  therein  and  reported  for  duty,  and  remained  on  active  duty 
thereunder  until  September  25,  1917.  It  does  not  appear  when  the  War  Depart- 
ment first  became  aware  of  the  mistake,  but  Lieut.  W.  H.  Callinan  continued 
on  duty  at  ttie  Engineer  training  camp  at  Fort  Leavenworth  without  further 
orders  until  the  issuance  of  an  order  directing  him  "  to  report  to  the  command- 
ing officer  Vancouver  Barracks  not  later  than  October  1,"  which  order  was  sent 
to  his  home  and  from  there  forwarded  to  him  at  Fort  Leavenworth,  and  was 
afterwards  corrected  by  the  War  Department  so  as  to  place  him  on  active  duty 
at  Fort  Leavenworth,  effective  September  25. 

2.  There  Is  a  difference  of  view  between  the  Chief  of  Engineers  and  the  Acting 
Quartermaster  General  with  reference  to  the  rights  of  Lieut.  Callinan  as  to 
pay  and  mileage  under  the  circumstances  stated  above.  The  Chief  of  Engineers 
takes  the  view  that  the  officer  having  obeyed  an  order  that  was  never  Intended 
for  him  and  was  not  in  his  name  "  can  not  expect  to  receive  pay  until  September 
25,  when  his  orders  actually  placed  him  on  duty."  The  Acting  Quartermaster 
General  expresses  the  view  that  It  was  quite  natural  for  I-ieut.  Callinan  to 
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consider  tlmt  the  orders  received  at  his  address  and  bearing  a  name  so  similar 
to  his  name  were  proper  orders  for  his  asslprninent  to  duty,  adding  that 'it  not 
infrequently  happens  that  errors  in  the  initials  or  in  the  spelling  of  names  of 
persons  to  whom  telegrams  are  sent  are  made,  and  that  there  are  instances 
where  printed  travel  orders  have  shown  the  names  of  officers  Incorrectly  given, 
In  which  cases  amendatory  orders  have  been  issued  and  the  officers  have  received 
mileage  for  travel  performed  under  the  incorrect  orders.  He  does  not,  therefore, 
concur  in  the  opinion  of  the  Chief  of  Engineers  that  the  officer  is  not  entitled 
to  pay  prior  to  September  25,  and  that  he  proceeded  to  Fort  Leavenworth 
without  orders. 

3.  The  Adjutant  GeneraVs  order  of  August  27,  which  Lieut.  Callinan  received, 
while  it  was  not  intended  for  him,  nevertheless  became  an  order  to  him  if  it 
was  one  which  he,  as  a  person  subject  to  military  orders,  was  reasonably  justified 
In  obeying.  Having  come  to  him  addressed  accurately  to  his  home  or  pfflcial 
afldress,  although  the  Christian  name  and  middle  initial  were  not  his,  and 
although  it  was  addressed  to  a  second  lieutenant  while  he  was  a  first  lieutenant, 
nevertheless  the  surname  was  idem  sonans,  and  this,  together  with  the  accuracy 
of  the  address  and  the  fact  that  it  was  an  order  which  might  appropriately  have 
b<?en  intended  for  him,  constituted  the  important  factors.  An  officer  of  the 
Army  must  not  stop  upon  the  receipt  of  an  order  to  quibble  about  mistakes  in 
his  name.  If  the  order  purports  to  be  for  him  by  reason  of  the  place  and  cir- 
cumstances of  its  receipt  and  is  one  which  he  is  qualified  to  obey,  he  should  obey 
it.  In  the  opinion  of  this  office,  the  order  from  The  Adjutant  General  to  Lieut. 
Callinan.  of  August  27,  1917,  was  one  which  purported  to  be  for  him  and  which 
he  was  justified  in  obeying  without  question.  It  is,  therefore,  the  conclusion 
of  this  office  that  Lieut.  Callinan  is  entitled  to  mileage  and  pay  incident  to  com- 
1»1  lance  with  that  order,  and  that  payments  may  be  made  accordingly  upon  the 
issuance  of  an  order  correcting  the  discrepancy  in  the  name  and  rank. 


BED  CROSS:  UNIFORM:  Right  of  Women  Officers  of  Red  Cross  to  Wear 
Insignia  of  Title  and  Rank. 

Women  officials  of  the  American  Red  Cross  may  wear  on  their  prescribed 
uniform  in  foreign  countries  constituting  the  theater  of  active  war  the  insignia 
of  title  and  asslmllate<l  rank  requlre<l  to  be  worn  as  a  distinctive  mark  to  dis- 
tinguish such  uniform  from  the  uniform  of  the  United  States  Army. 

■ 

421. 

War  Department,  J.  A.  G.  O..  February  12, 1918.— To  The  Adjutant  General. 

1.  By  the  within  letter,  dated  January  24, 1918,  the  assistant  general  manager 
of  the  American  Red  Cross  submits  the  question  whether  women  officials  of 
the  American  Red  Cross  can  wear  on  their  prescribed  uniform  In  foreign  coun- 
tries constituting  the  theater  of  active  war  "  the  Insignia  of  title  and  assimilated 
rank  "  required  to  be  worn  as  a  distinctive  mark  to  distinguish  such  uniforms 
frura  the  uniform  of  the  United  States  Army. 

2.  After  an  examination  of  General  Orders,  No.  82,  War  Department,  1917, 
involvcil  in  this  Inquiry  and  a  consideration  of  the  obvious  purposes  to  be 
richieve<l  thereby,  I  conclude  that  there  Is  to  be  no  distinction  as  to  sex ;  and  the 
inquiry,  therefore,  Is  answeretl  In  the  affirmative. 


OATH:  Authority  of  Adjutant  of  a  District  to  Administer  Oaths  for  Mili- 
tary Purposes- 

The  adjutant  of  a  district  is  an  adjutant  of  a  command  within  the  provisions 
of  articles  of  war  114,  authorizing  the  adjutant  of  any  command  to  administer 
oaths  for  the  purposes  of  military  administration.  The  language  of  the  article 
In  question  must  be  taken  to  apply  to  any  and  all  military  commands,  whether 
territorial  or  tactical. 

013.1. 

War  Department,  J.  A.  G.  O.,  February  12,  1918.--To  The  Adjutant  General. 
1.  By  tlie  papers  In  reference  the  opinion  of  this  office  Is  requeste<l  whether 
the  "  adjutant  of  any  command  *'  applies  to  the  "  adjutant  of  a  district."    It 
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appears  that  this  deci&ioa  te  requested  to  determiue  whether  an  oath  admin- 
ls(erp<l  by  a  "district  adjutant*'  Is  valid. 

2.  The  one  hundred  and  fourteenth  article  of  war  rends  In  part  as  follows : 
"Any  judge  advocate  or  acting  Judge  advocate,    ♦     ♦     •     the  judge  advocate 

or  any  assistant  judge  advocate  of  a  general  or  special  court-martiaU  •  ♦  * 
and  the  adjutant  of  any  command,  shall  have  power  to  administer  oaths  for  the 
purposes  of  the  administration  of  military  justice  and  for  other  purposes  of 
military  administration.*' 

Generally  if  no  particular  officer  is  designated  to  administer  an  oath  in  a 
particular  ease  or  for  a  particular  purpase,  then  any  officer  authorized  to 
administer  oaths  may  properly  do  so.  But  where  a  statute  lays  down  a  par- 
ticular foi'ni  of  oath  or  requires  that  it  be  administered  by  a  certain  cliLSS  of 
officers,  then  an  oath  not  so  adminLstercd  is  void.  The  administration  of  an 
oath  is  a  ministeriiil  and  not  a  judicial  act»  and  for  that  reason  authority  to 
administer  it  must  be  couferre<l  by  statute.  It  can  not  be  conferred  by  executive 
or  Judtclal  action.  Therefore,  a  statute  conferring  such  authority  must  be 
strictly  construed. 

Tlie  language  of  the  one  hnmlred  and  fourteenth  article  of  war,  which  confers 
upon  the  **  adjutant  of  any  command  *'  the  power  to  administer  oaths,  Is  unam- 
biguous and  is  as  generic  as  it  Is  pos.siI)le  to  malce  it.  It  refers  to  the  adjutant 
of  any  command  and  must  be  taliien  to  apply  to  any  and  all  military  commands, 
whether  territorial  or  tactical.  A  division  commander  may  or  may  not  be  a 
territorial  commander,  depending  upon  the  extent  of  his  jurisdiction.  A  dis- 
trict commander  commands  the  troops  within  his  district,  and  his  adjutant  is  the 
adjutant  of  his  command. 

3.  It  is  the  opinion  of  this  office  that  a  district  adjutant  is  an  adjutant  of  a 
command  within  the  meaning  of  the  one  hundred  and  fourteenth  article  of  war, 
and  that  as  such  he  Is  empowered  to  administer  oaths  with  the  full  force  and 
effect  accorded  all  oaths  which  it  Is  lawful  for  the  "  adjutant  of  any  command  ** 
to  administer  for  any  purpose  connected  with  military  administration. 


DESERTION:  Right  to  Reward  on  Delivery  of  Eseaped  Garrison  Prisoner. 

So  much  of  Army  Regulations  121,  as  providies  for  payment  of  a  reward  for 
the  appreheusloa  and  delivery  to  the  military  autliorities  of  an  escaped  military 
prisoner  does  not  refer  to  a  garrison  prisoner  not  charged  with  desertion  ami 
not  shown  to  be  a  deserter  in  fact.  This  provision  applies  only  to  general 
prisoners,  wlio  could  not  properly  be  termed  deserters  wltliin  the  meaning  of 
the  fid'st  sentence  of  Araiy  Regulations  121,  because  of  the  fact  that  they  are 
no  longer  in  the  military  service.  ^ 

251. 

War  Department,  J.  A.  G.  O.,  February  13,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  as  to  whether  a  reward  is  payable 
under  paragraph  121.  Army  Regulations,  to  Mr.  Presley  Griffin  for  the  arrest 
of  an  enlisted  man  who — 

"esc'aped  from  the  hospital  at  Fort  Myer  on  October  10>  1917,  and  was  appre- 
hended at  the  I^ong  Bridge  by  the  bridge  tender,  Mr.  Griffin,  who  returned 
said  prisoner  to  the  guard  house.'* 

Mr.  Griffin  states  that  he  was  called  on  the  telephone  and  asked  to  apprehend 
"  a  prisoner  that  had  escaped  from  ttie  hospital,"  and  that  he  caught  him  and 
took  liim  back  to  Fort  Myer  and  turned  him  over  to  the  officers  of  the  guard. 

2.  The  authority  in  paragraph  121,  Army  Regulations,  for  the  payment  of, 
a  reward  of  $50  for  the  apprehension  and  delivery  to  the  mttitary  authorities 
(^f  *'an  escaped  military  prisoner,*'  whi<^  is  based  upon  the  provision  in  the 
Army  appropriation  act  under  "  Incidental  expenses,  Quartermaster  Corp^ " 
(40  Stat.  40,  52),  for  the  apprehension  and  delivery  of  deserters,  "including 
escaped  military  prisoners,'*  does  not,  in  the  opinion  of  this  office,  refer  to  gar- 
rison prisoners,  but  applies  to  general  prisoners  who  could  not  properly  be 
termed  deserters  because  of  the  fact  that  they  are  no  longer  in  the  military 
service.  It  is,  therefore,  the  view  of  tliis  office  that  the  usual  reward  is  not 
I)ayab1e  in  this  case  as  it  appears  that  the  man  arrested  was  only  a  garrison 
I>risoner  and  was  not  charged  with  desertion;  nor  does  it  appear  that  lie  was 
a  deserter  in  fact. 
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PAY  AND  ALLOWANCES:  Bigrlit  to  Extra  Dutj  Pay  of  Soldiers  Employed 
In  rnloadlsff  Supplies  for  Bailroad. 

A  number  of  enlisted  men  were  required  by  the  milititry  autliorities  to  unload 

certalu  liishters  contaiaing  Signal  Corps  supplies  because  It  was  considered  an 

undesirable  risk,  as  well  as  slow  handling,  to  have  the  railroads  do  tills  work. 

Inasmuch  as  it  was  the  duty  of  the  railroad  company  to  unload  the  lighters, 

the  company  paid  for  the  services  of  the  soldiers,  and  a  part  of  the  sum  so 

paiil  was  expended  for  the  convenience  of  the  soldiers  in  connection  with  Uieir 

work.    Held^  that  such  soldiers  are  not  entitled  to  extra  duty  pay,  since  it  wii.s 

their  duty  to  carry  out  their  orders  without  any  additional  compensation ;  ac- 

n*rdiu|idy,  altbougli  It  waB  proper  to  use  so  much  of  the  fund  as  was  necessary 

to  provide  the  men  with  subsistence  and  to  pay  sudi  other  expenses  as  were 

aece^^enrily  Incident  thereto,  there  is  no  justification  for  distributing  the  balance 

of  this  money  among  such  soldiers  or  using  it  in  improving  their  mess,  but  the 

finnie  slwuld  be  depiisited  as  *'  miscellaneous  receipts ''  as  required  by  Revised 

Statutes,  sections  3617  and  8618. 

123. 

War  Department,  J.  A.  G.  O.,  February  14,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  ta  the  proper  disposition  to  mak« 
of  the  sum  of  $142.35,  paid  by  a  transportation  company,  name  not  disclosed. 
for  the  services  ot  certain  enlisted  men  at  Jersey  City,  N.  J.,  in  unloading 
Signal  Ck>rp6  suiH^lies  from  lighters  at  tlie  Erie  Warebou.se  No.  2,  foot  of 
Pavouia  Avenue,  Jersey  City,  N.  J.,  dvcing  the  month  of  October,  1917.  It 
appears  that  the  enlisted  men  were  required  by  the  miltar>  authorities  to 
unload  these  lighters  because  it  was  decided  "  that  it  would  be  an  undesirable 
risk  as  well  as  slow  liandling  "  to  have  the  railroads  continue  to  unload  thoir 
own  lighters  containing  Signal  Corps  supplies.  The  Inspector  General  and 
assistant  port  ini^tector  at  Hoboken  states  that  the  reason  for  the  employment 
of  soldiers  in  this  work  "was,  not  for  emergency  purposes,  or  for  any  other 
reason  tiian  as  a  precaution^  to  keep  the  laborers  of  tlie  lighters  from  gaining 
access  to  tUfi  dock,  these  being  strangers,  unknown  and  unidentified  by  the 
Signal  Corps  officers." 

He  further  states,  however,  that  the  use  of  the  soldiers  for  this  service  ha.^i 
been  discontinued,  there  having  been  substituted  civilian  laborers  under  the 
control  of  the  Signal  Corps  officers. 

2.  Inasmuch  as  it  was  the  duty  of  the  railroad  company  to  unload  the  lighters, 
the  railroad  company  was  willing  to  and  did  pay  for  the  8ei*vices  of  the  soldiers. 
It  api^eara  that  of  the  amount  paid,  $142.15,  the  sum  of  $27.18  was  expeiMled 
for  the  convenience  of  the  soldiers  in  connection  with  the  work,  including  neces- 
sary subsistence  when  they  could  not  be  at  tiieir  regular  meals,  and  it  whs 
originally  planned  to  use  the  money  for  the  benefit  of  the  men,  either  by  its 
distribution  to  them  or  In  improving  the  mess. 

3.  W'herever  it  is  necessary  to  use  soldlei's  in  cases  of  emergency  or  military 
exigency  for  purposes  other  than  usual  military  duties,  I  have  no  doubt  thnt 
it  is  entirely  proper  to  order  them  to  perform  such  duty.  Ordinarily  in  times 
of  peace  soldiers  are  assigned  to  what  is  known  as  extra  duty,  and  when  they 
are  so  assigned  for  periods  of  10  days  or  more,  they  are  entitled  to  extra  duty 
pay.  In  a  case  of  the  kind  here  presented,  however,  there  is  no  question  of 
extra  duty  pay  Involved.  If  it  was  a  proper  case  in  which  to  order  the 
soldiers  to  perform  the  services,  it  was  their  duty  to  carry  out  the  orders  with 
out  any  additional  compensation.  It  so  happened  In  this  case  that  the  rail- 
road company  paid  for  the  services,  but  the  money  so  collected  was  received 
to  the  u«e  of  the  .United  States,  and  the  net  amount  should  be  deposited  as 
'*  Mi.«;cellaneou8  receipts,"  as  required  by  sections  8617  and  3618.  Revised 
Statutes.  There  would  seem  to  be  no  objection'  to  the  use  of  so  much  of  the 
funds  as  was  necessary  to  provide  the  enlisted  men  with  subsistence  and  to 
pay  such  other  expenses  as  were  necessarily  incident  to  this  particular  serv- 
ice, and  will  not  be  necessary  therefore  to  account  for  the  sum  of  $27.18  ex- 
pended for  such  puri)oses. 


OOTERNMENT  AGENCIES:  Control  of  Director  General  of  Railroads  over 
Goyemment  Owned  Railroad. 

The  Government  having  contracted  to  purchase  all  the  stock  of  the  Hoboken 
ilanufacturers*  Railroad  Co.  under  an  arrangement  whereby  the  railroad  is 


100  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

to  continue  as  a  corporate  entity,  in  so  far  as  concerns  the  transportation  of 
(lOvernmeut  supplies,  tlie  road  stiould  be  regar<le<l  as  an  instrumentality  under 
Uie  control  of  the  War  Department.  With  respect  to  the  commercial  husiness 
thereon,  the  regulations  of  the  Director  General  of  Railroads  should  be  fol- 
lowed, but  not  to  the  extent  of  interfering  in  any  way  with  the  primary  pur- 
pose of  the  road  as  an  instrument  for  military  transportation. 

617. 

War  Department,  J.  A.  G.  O.,  February  14,  1918. — To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  on  the  question  whether  in  operating 
the  Hobolten  Shore  Road  the  regulations  established  by  the  Director  of  Rail- 
roads are  to  be  followed  in  all  details  or  whether  the  road  is  partly  a  military 
establishment  and  not  subject  to  such  regulations.  The  director  of  harbor  and 
terminal  facilities,  New  York,  February  1,  1918,  in  submitting  the  question 
says : 

**  The  present  manager  of  the  road  has  been  advised  that  so  long  as  the  road 
handles  any  commercial  freight  it  is  subject  to  all  of  the  regulations  of  the 
Director  General. 

"  The  road  has  been  purchased  by  the  Government,  but  must  continue  to 
handle  a  considerable  amount  of  commercial  business  to  customers  along  its 
line,  if  they  are  to  receive  railroad  service. 

*'  I  am  assuming  for  the  i)resent  that  the  road  has  been  purchased  as  a  mili- 
tary neces.slty  and  that  it  is  not  subject  to  the  regulations  of  the  Director  of 
Railroads,  at  least  not  so  far  as  the  War  Department  freight  is  concerned.'* 

2.  The  Hoboken  Shore  Road  has  been  operated  through  the  Quartermaster's 
Department  Of  the  Army  for  the  primary  purpose  of  the  transportation  of  the 
Army  and  its  supplies,  having  been  taken  over  for  this  purpose  under  the  act 
of  August  29,  1916  (39  Stat.  619,  633).  Since  then  an  agreement  has  been 
entered  into  under  date  of  January  30,  1918,  covering  the  purchase  of  the  capital 
stock  of  the  Hoboken  Manufacturers'  Railroad  Co.,  under  which  agreement  it  is 
contemplated  that  the  corporate  entity  shall  be  continued  for  the  operation  and 
control  of  the  railroad  company.  By  the  terms  of  that  agreement  the  actual 
transfer  of  the  capital  stock  will  be  made  *'  on  or  before  March  1,  1918,  or  such 
other  date  as  may  be  agreed  upon,  such  day  being  hereafter  referred  to  as  the 
'date  of  closing'." 

Whether  or  not  the  transfer  of  the  capital  stock  has  been  actually  made,  this 
office  is  not  advised.  In  either  case  it  is  the  view  of  this  office  that  so  far  as 
respects  the  transportation  of  military  supplies,  the  road  should  be  regarde<l  as 
an  Instrumentality  under  the  control  of  the  War  Department,  but  that  with 
respect  to  the  commercial  business  thereon  the  regulations  of  the  Director  Gen- 
eral should  be  followe<l,  but  not  to  the  extent  of  interfering  in  any  way  with  the 
primary  purpose  of  the  road  as  an  instrument  for  military  transportation. 


RETIREMENT:  Rights  of  Retired  Enlisted  Man  Appointed  to  Higher  Grade 
while  on  Aetlre  Duty. 

The  acceptance  by  a  retlre<l  enlisted  man  of  an  appointment  to  a  higher  grade 
while  emploj'ed  on  active  duty,  under  section  7  of  the  act  of  May  18,  1917  (40 
Stat.  76,  81),  will  not  affect  his  retiretl  status.  Upon  the  termination  of  his 
active  duty  he  will  revert  to  the  same  status  as  a  retired  enlisted  man  which  he 
occupied  prior  to  the  acceptance  of  an  appointment  in  the  temporary  force.s  and 
will  again  become  entitled  to  the  retired  pay  and  allowances  of  an  enlisted  man 
of  his  grade  on  the  enlisted  men's  retired  list.  During  his  active  duty  his  pay 
on  the  retired  list  is  in  abeyance. 

220.1. 

War  Department,  J.  A.  G.  O.,  February  14, 1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference,  information  is  requested  as  to  the  legality  of 
the  appointment  of  Chief  Trumi)eter  John  S.  Blawn,  retired,  to  the  grade  of 
first  sergeant  in  the  First  Recruit  Company,  to  which  he  is  now  attached.  It 
appears  that  he  is  now  performing  the  duties  of  first  sergeant. 

2.  The  question  submitted  is  answered  by  the  provision  found  in  the  conclud- 
ing paragraph  of  section  7  of  the  act  of  May  18,  1917  (40  Stat.  76,  81),  that : 

"The  President  may  provide  for  the  discharge  of  any  or  all  euliste<l  men 
whose  status  with  respect  to  dependents  renders  such  discharge  advisable;  and 
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he  may  nlso  aiithorize  the  employment  on  any  active  duty  of  retired  enlisted 
men  of  the- Regular  Army,  either  with  their  ranlc  on  tlie  retired  list  or  in  higlier 
enlisted  grades,  and  such  retired  enlisted  men  shall  receive  the  full  pay  and  al- 
lowances of  the  grades  in  which  they  are  actively  employed." 

3.  There  is  no  statutory  provision  relating  to  retired  enlisted  men  similar  to 
the  law  providing  that  officers  of  the  Regular  Army  shall  not  vacate  their 
permanent  commissions  nor  prejudice  their  relative  rank  in  the  event  of  their 
accepting  a  commission  in  the  temporary  forces.  Such  a  provision  does  not 
seem  necessary  to  preserve  the  status  of  a  retlreil  enlisted  man,  since  such  men 
are  not  regarded  as  officers  but  as  occupying  a  status  analngous  to  that  of  a 
pensioner.  It  has  been  determined  by  the  Comptroller  (16  Comp.  Dec.  87,  92) 
that : 

*•  The  pay  which  enlisted  men  on  the  retired  list  receive  is  in  the  nature  of  a 
pension.  It  is  given  not  for  present  services,  but  for  past  services,  1.  e.,  services 
renderetl  before  retirement.  In  this  respect  it  is  similar  to  a  pension  and  par- 
takes of  its  nature.  I  am  of  opinion  that  when  the  above  named  soldier 
was  accepted  in  the  volunteers  his  pay  on  the  retired  list  was  in  abeyance  dur- 
ing his  continuance  therein." 

4.  It  Is  the  opinion  of  this  office  that  the  acceptance  by  a  retired  enlisted  man 
of  an  appcuntment  to  a  higher  grade  while  employed  on  active  duty,  would  not 
afiFect  his  retired  status;  and  that  upon  the  termination  of  his  active  duty  he 
would  reveit  to  the  same  status  as  a  retired  enlisted  man  w^hich  he  occupied 
prior  to  the  acceptance  of  an  appointment  in^the  temporary  forces,  and  would 
again  become  entitled  to  the  retired  pay  and  allowances  of  an  enlisted  man  of 
his  grade  on  the  enlisted  men's  retired  list. 


DI8CIPLINE:  Suspension  of  Sentence. 

A  partly  executed  sentence  can  not  be  suspended  under  Articles  of  War  53. 
General  Orders,  No.  70,  War  Department,  September  23,  1914,  on  which  the  arti- 
cle in  question  is  based,  limits  the  power  of  suspension  therein  authorize<l  to 
tlie  reviewing  authority  at  the  time  of  his  approval  of  the  sentence.  While 
sucli  order  is  not  binding,  it  is  helpful  in  determining  the  construction  to  be 
put  upon  tlie  article.  Convenience  of  military  administration  furnishes  an 
added  reason  fur  such  a  construction,  since  If  the  article  were  construed  other- 
wise it  would  be  practically  Impossible  to  keep  the  records  straight  and  to  en- 
force the  proper  collection  of  forfeitures. 

DISCIPLINE:  Disciplinary  Punishments. 

Detention  of  pay  can  not  be  imposed  as  a  punishment  under  Articles  of  War 
104.  The  kinds  of  punishment  so  authorized  are  enumerated  in  the  article,  and 
forfeiture  of  pay  is  expressly  excepted.  Detention  of  pay  is  not  analogous  to 
tho.se  so  enumerated,  but  is  akin  to  a  forfeiture;  thus  by  implication  it  is  not 
autliorized  but  rather  prohibited  as  a  disciplinary  punishment. 

250.4. 

FUBBUARY  15,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To :  The  judge  advocate, Division. 

Subject :  Suspension  of  sentences ;  .detention  of  pay  as  a  punishment  under  the 

one  hundre<l  and  fourth  article  of  war. 

1.  In  the  attached  pai)ers  Lieut.  Col.  A.  W.  Brown,  judge  advocate  Seventy- 
eighth  Division,  asks  two  questions:  (1)  Can  a  partly  executed  sentence  be 
suspended  under  the  fifty-tliird  article  of  war;  (2)  can  detention  of  pay  be 
imposed  as  a  punishment  under  the  one  hundred  and  fourth  article  of  war? 

Dealing  with  these  questions  in  the  order  stateil,  it  may  be  remarked  that 
as  to  (1)  the  fifty-third  article  of  war  does  not  afford  a  definite  answer. 
Every  implication  to  be  derived  from  the  language  of  this  article  leads,  how- 
ever, to  the  conclusion  that  if  the  suspension  is  made  it  must  be  made  at  the 
time  the  sentence  is  originally  acted  upon.  The  language  of  the  article  is  to 
the  effect  that  "the  authority  competent  to  order  the  execution  of  a  sen- 
tence, etc.,  may  ♦  •  ♦  suspend  the  execution."  This  clearly  implies  that 
his  act  is  taken  at  a  time  when  the  execution  of  the  sentence  is  yet  to  be 
ordered  and  when  no  part  of  it  has  actually  been  executed.  In  other  word.s, 
at  Hie  time  the  sentence  is  approved.  This  view  of  the  interpretation  to  be 
placed  upon  the  language  of  tliis  statute  is  strengthened  by  a  reference  to 
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General  Orders,  No.  70,  War  Department,  September  23,  1914,  in  which  the 
President  authorized  the  suspension  of  sentences.  Paragraph  7  of  section 
II  of  that  order,  which  gave  effect  to  the  statute  of  April  27,  1914,  limits 
the  power  of  suspension  therein  authorized  to  "reviewing  authorities  In 
approving  sentences."  The  forms  given  In  subparagraphs  (a)  and  (&)  of  para- 
graph 6  of  section  II  of  this  same  order  show  clearly  the  Intent  of  the  ex- 
ecutive tliat  the  act  of  suspension  be  exercised  at  the  moment  of  action  by  the 
reviewing  authority  on  the  sentence.  The  provisions  of  this  order  were  later 
substantially  embodied  in  the  Articles  of  War  (52,  53),  but  the  executive  ante- 
cedents of  these  articles  may  properly  be  loolced  to  in  order  to  deduce  the  cor- 
rect rule  for  their  interpretation.  Guided  by  the  light  which  is  thus  thrown 
upon  the  language  of  the  fifty-third  article  of  war,  we  are  again  led  to  the 
conclusion  tliat  the  power  of  suspension  can  be  exercised  only  at  the  time  of 
approval.  Convenience  of  military  administration  furnishes  another  reason 
wliy  the  holding  here  suggested  sliould  be  adopted.  If  a  sentence  can  be  or- 
dered executed  to-day,  suspended  to-morrow,  remitted  the  next  day,  imposed 
again  tlie  following  week,  only  to  be  again  remitted  at  8om6  later  time  within 
the  period  during  which  such  suspensions  are  allowed  to  run,  It  Is  obvious 
that  it  will  be  practically  liupossible  to  Iceep  the  records  straight  and  to  en- 
force tlie  proper  collection  of  forfeitures.  The  flfty-thlrd  article  of  war  au- 
thorizes but  one  suspension^  which  may  be  vacated  once  and,  at  most,  remitted 
but  once.    The  first  question  must,  tlierefore,  be  answered  in  the  negative.* 

2.  The  second  question  propounded  by  Lieut.  Col.  Brown  is  "  Can  detention 
of  pay  be  imposed  under  the  one  hundred  and  fourth  article  of  war?"  Tlie 
detention  of  pay  is  authorized  by  the  act  of  August  6,  1894  (28  Stat.  233,  236), 
the  pertinent  provisions  of  which  are  as  follows: 

"  Hereafter  sums  known  as  detained  pay,  which  have  already  been  or  may 
hereafter  be  withheld  from  the  monthly  pay  of  enlisted  men  of  the  Army  In 
obedience  to  court-martial  sentences,  shall,  when  repaid,  become  a  charge 
against  the  fund  *  pay  of  the  Ai*my '  for  tlie  year  in  which  said  enlisted  men 
have  been  or  may  be  discharged." 

The  one  hundred  and  fourth  article  of  war  provides,  in  part,  as  follows : 

"The  disciplinary  punishments  authorized  by  this  article  may  Include  ad- 
monition, reprimand,  withholding  of  privileges,  extra  fatigue,  and  restriction  to 
certain  specific  limits,  but  shall  not  Include  forfeiture  of  pay  or  confinement 
under  guard." 

It  will  be  noted  that  the  act  of  August  6,  1894,  supra,  In  so  far  as  It  may 
proi^rly  be  considered  as  authority  for  detention  of  pay,  relates  only  to  such 
pay  as  has  been  detained  "  in  obedience  to  court-martial  sentences."  If,  there- 
fore, detention  of  pay  can  be  imposed  as  a  disciplinary  punishment  under  the 
one  hundred  and  fourth  article  of  war,  the  authority  tlierefor  must  be  found 
In  the  article  Itself  and  not  in  the  statute,  which,  by  Implication,  authorizes 
detention  of  pay  as  a  punishment  which  may  be  awarded  by  conrtsrmartial. 
As  will  be  seen  from  the  above  citation  from  the  one  hundred  and  fourth  article 
of  war,  the  kinds  of  punishment  authorized  Include  such  things  as  admonition, 
reprimand,  withlioldlng  of  privileges,  extra  fatigue,  and  restriction  to  certain 
specified  limits,  but  do  not  include  forfeiture  of  pay  or  confinement  under 
guard.  The  punishments  described  in  the  article  were,  no  doubt  not  intended 
to  be  exclusive  of  all  others,  but  It  is  c^ear  that  any  punishment  not  mentioned 
in  the  article,  which  it  may  be  proper  to  Impose,  must  be  of  the  same  kind  or 
character  as  those  specifically  named.  Detention  of  pay  is  not  of  the  same  kind 
or  character  as  the  disciplinary  punlslmients  authorized,  but  is  of  the  kind  or 
character  of  the  punishment  prohibited.  The  implication  to  be  derived  from 
the  language  of  the  article  Is  not,  therefore,  that  detention  of  pay  is  authorized, 
but  that  it  is  prohibited  as  a  disciplinary  punishment.  It  follows  that  the  sec- 
ond question  must  also  be  aiiswered  in  the  negative. 

*  Note. — As  to  suspension  of  sentences,  see  act  of  July  9,  1918  (40  Stat.  845, 
882),  amending  the  fifty -second  and  fifty-third  articles  of  war. 


ABTIGLES   OF  WAR  lOS:  Stoppages   of  Pay   for  Damages   to   Prirate 
Property. 

The  Government,  not  being  liable  for  the  torts  of  Its  ofl^icers  or  agents,  can 
not  be  held  responsible  for  injuries  to  private  property  committed  by  soldiers. 
If.  however,  a  complaint  Is  made,  pursuant  to  the  provisions  of  Articles  of  War 
105,  that  such  Injuries  were  caused  by  the  tortious  or  criminal  acts  of  persons 
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Fubject  to  military  law,  that  article  provides  that  when  the  personal  liability  of 
aiQr  snch  person  is  esttd^lished  by  the  finding  of  a  board  convened  by  the  com- 
auiDdiDg  general  the  damages  so  assessed  shall  be  stopped  against  tlie  pay  of  the 
offemlers,  and  wlien  Uie  offenders  can  not  be  ascertained,  but  the  organization 
or  detachi»ent  to  whiefa  they  belong  Is  known,  stoppages  may  be  made  agaiuist 
the  pay  of  the  individucd  members  thereof.  Under  tliis  provision,  if  neither 
the  particular  individuals  nor  the  particular  organization  whose  members  com- 
mitted the  injuries  can  be  ascertained,  it  is  proper  to  assess  such  damage  pro 
rata  asaong  the  various  orgauimtions  io  a  detachmeBt,  and  for  this  parx>ose  au 
entlfe  military  camp  Biny  be  considered  a  detachment. 

153. 

War  Department  J.  A.  G.  O.,  Febraarj'  15,  1018.— To  Th^j  Adjutant  General, 

1.  By  the  preceding  indorsonent  there  is  referred  lo  this  office  for  remark  a 
cLaim  growing  out  of  ceitaiu  damages  to  the  €roi>8  of  Mr.  G.  N.  Stedman.  of 
Spartanburg,  S.  C,  Inflicted  by  certain  unkuo\i7i  members  of  the  military  foi'ces 
at  Camp  Wadsworth. 

2.  By  tbe  papers  tn  reference  it  appears  that  the  claim  was  Investigated  by 
a  board  of  officers  appointed  by  the  commanding  general  of  the  Twenty-seventh 
Division.  The  boftPd  found  that  Ur.  Stedman's  farm  had  l)een  damaged  to 
aome  extent  by  certain  soldiers  attached  to  Camp  Wadsivorth,  but  concladed 
that  tliere  was  no  definite  proof  of  the  extent  of  the  damages  nor  of  the  Identity 
9f  the  soldiers  who  caused  it  nor  of  the  organisation  to  which  they  belonged. 
Mr.  Stedman  <daisied  that  the  damages  amount  to  $29. 

3.  It  does  not  appear  how  tlie  farm  or  the  growing  crops  were  damaged.  In 
fict,  there  is  an  absence  of  particulars  in  this  most  important  aspect  of  the 
question.  It  can  not,  therefore,  be  stated  whether  the  damages  claimed  were 
the  lesnlt  of  onnecessary  or  wilful  trespaas  or  whether  it  was  the  result  of 
some  coreleBs  or  ordinary  act  connected  with  some  necessary  procedura  for  the 
betterment  of  camp  conditioi^. 

4.  l%e  rule  is  well  settled  t^at  tbe  United  States  can  not  be  held  responsit)le 
for  the  torts  of  Its  officers  or  agenta.  Responsibility,  if  any,  in  snch  cases  rests 
upon  the  individual  ot  the.individaala  whoae  negii^^ence  or  wrongful  act  or  acts 
caused  tbe  damages.    (Dig.  Opa.  J.  A.  O.  1912,  p.  242.) 

5.  Bat  wherever  a  complaint  la  made  tJiat  the  damages  are  caused  by  the 
tortious  or  criminal  acts  of  persons  subject  to  military  iaw,  then,  undei'  the 
one  fanndred  and  fifth  article  of  war,  where  the  personal  liability  of  any  such 
person  is  eatabllahed,  provision  is  made  for  deductions  sufficient  to  satisfy  any 
SDch  oomplaint ;  and  It  is  further  pro%'ided  in  the  second  and  last  paragraph  of 
aaid  article  105  that— 

"*  Where  the  offenders  can  ikot  be  ascertained,  but  the  orffsmzaiion  or  deiwh- 
meni  to  wlU^  they  beUmg  is  Imoum,  stoppages  to  the  amount  of  damages  In- 
flirted  may  be  made  and  assessed  in  snch  proportion  as  may  be  deemetl  just 
upon  tlie  individual  members  thereof  who  are  i^own  to  have  been  present  with 
fmch  organization  or  detachment  at  tiie  tbne  the  damages  complained  of  were 
Inflicted  as  determined  by  the  approved  findings  of  the  board." 

Ho,  where  the  organlcation  or  detachment  to  which  the  offenders  belonged  is 
known,  then,  the  cUmages  may  be  proportionately  assessed  as  is  deemed  just 
and  equitable  against  the  members  of  the  detachment.  And,  while  it  is  stated 
that  the  organization  to  which  the  offenders  causing  these  damages  belonged  is 
not  known.  It  does  appear  from  the  findings  of  the  board  that  the  damages  were 
inflicted  **  to  some  extent  by  certain  soldiers  attached  to  Camp  Wadsworth." 
Ther^ore,  It  is  pertinent  to  inquire.  Is  Camp  Wadsworth  a  detachment?  Obvi- 
ously, it  is. 

6.  It  is  the  opinion  of  thl^  office  that  no  compensation  can  be  made  by  the 
Government  1x>  Mr.  Stedman  for  the  injury  in  question,  but  relief  may  be 
obtained  by  and  thnragh  the  commanding  officer  at  Camp  Wadsworth,  agree- 
able to  the  procedure  required  and  provided  for  in  the  one  hundred  and  fifth 
article  of  war,  and  especially  the  last  paragraph  thereof,  to  which  attention 
bas  lieen  here  iqieeifically  invited. 


PAY  AND  ALLdWAN€E8:  Bistlnetiaa  between  Military  Status  and  Pay 
Status. 

An  enlisted  man  In  a  National  Guard  organization,  which  was  drafted  into 
the  Federal  service  August  5  1917,  was  at  that  time  confined  to  a  liospltnl  with 
appendicitis  and  did  not  report  to  his  organization  until  December  5,  1917, 
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when  he  was  found  physically  disqualified  for  service.  Held,  that,  although, 
pursuant  to  section  111  of  the  national  defense  act  (39  Stat.  166,  211),  this 
soldier  was  from  the  date  of  the  draft  subject  to  the  laws  and  regulations  for 
the  government  of  the  Army  of  the  United  States,  yet  by  section  5  of  the  act 
of  May  27,  1908  (35  Stat.  399,  401),  the  right  of  this  soldier  to  Government  pay 
did  not  commence  until  he  reported  to  his  commanding  officer  for  duty. 

242. 

War  Department.  J.  A.  G.  O.,  February  15,  1918.— -To  The  Adjutant  General. 

1.  The  question  presented  in  this  case  is  whether  an  enlisted  man  of  the 
National  Guard  of  Rhode  Island,  Robert  Kirkpatrlck,  Tenth  Company, 
Rhode  Island  Coast  Artillery,  National  Guard,  who  was  Included  in 
the  call  for  Federal  service  July  25,  1917,  and  also  in  the  draft  of  August  5, 
but  who,  by  reason  of  being  in  a  hospital  for  treatment  for  appendicitis  at  the 
time,  was  unable  to  respond,  and  who  did  not  report  to  his  organization  until 
December  5,  1017,  when  he  was  found  physically  disqualified  for  service,  is 
entitled  to  pay  prior  to  the  date  he  reported.  His  company  commander  at  Fort 
Wetherill,  R.  I.,  December  19,  1917,  makes  the  following  statement  of  the  facts 
in  his  case: 

"  1.  Reference  inclosed,  S.  C.  D.'a,  this  soldier  was  sick  In  a  hospital  in  Provi- 
dence, R.  I.,  at  the  time  of  mobilization,  July  25,  1917,  and  at  the  time  of  tlie 
initial  muster  of  the  company  into  the  Federal  service  August  5,  1917,  recover- 
ing from  an  operation  for  appendicitis.  He  was  carried  on  the  initial,  and  on 
each  subsequent  muster  roll  as  *  absent,  sick  in  hospital.  Providence,  R.  I.*  A 
few  days  ago  the  soldier  reported  to  this  fort  for  physical  examination,  and  was 
certified  by  the  post  surgeon  on  the  inclosed  S.  C.  D.'s  as  unfit  for  military 
service. 

•*  2.  Upon  receipt  from  the  post  surgeon,  the  S.  C.  D.'s  were  forwarded  to  the 
Coast  Defense  mustering  officer,  but  were  returnetl  by  him  with  the  statement 
tliat  he  had  no  authority  to  order  the  soldier's  discharge  at  this  date." 

2.  The  law  governing  the  pay  of  the  Organized  Militia  when  called  into  the 
Federal  service  was  not  changed  by  the  national  defense  act  of  June  8,  1916  (39 
Stat.  166,  217),  but  only  ito  much  of  prior  laws  as  .were  inconsistent  with  the 
national  defense  act  were  repealed  by  section  128  of  that  act.  Section  7  of  the 
act  of  May  27,  1908  (35  Stat.  399,  401),  provides  that  when  the  militia  Is  called 
into  the  active  service  of  the  United  States  "  their  pay  shall  commence  from  the 
date  of  their  appearing  at  company  rendezvous."  This  is  applicable  to  the  new 
National  Guard  when  called  into  the  Federal  service,  and  in  the  present  case  the 
pay  of  the  soldier  did  not  commence  until  he  reported  to  his  company  rendezvous 
or,  what  was  equivalent,  to  his  organization  at  Fort  Wetherill.  The  fact  that 
the  draft  intervened  does  not  affect  the  question,  since  the  provision  In  sec- 
tion 111  of  the  national  defense  act,  respecting  the  pay  of  oflflcers  and  enli.sted 
men  of  the  National  Guard  drafted  into  the  Federal  service,  relates  only  to 
the  pay  of  officers  and  enlisted  men  *'  in  the  service  of  the  United  States  "  under 
the  terms  of  that  section.  This  is  not  in  conflict  with  the  provision  in  the  same 
section  that  persons  drafted  shall,  from  the  date  of  their  draft,  stand  dis- 
charged from  the  militia  and  **  shall  from  .said  date  be  subject  to  such  laws 
and  regulations  for  the  government  of  the  Army  of  the  United  States  as  may  be 
applicable  to  members  of  the  Volunteer  Army." 

While  all  members  of  the  National  Guard  drafted  for  Federal  service  are 
subject  to  the  laws  and  regulations  for  the  government  of  the  Army,  etc., 
from  the  date  of  the  draft,  they  are  not  entitled  to  the  benefits  of  the  laws 
l>ertainlng  to  the  pay  of  the  Army  until  they  place  themselves  at  the  disposal 
of  the  Government  for  service.  There  is  a  difference  between  the  provisions 
for  the  government  of  the  Army,  etc.,  and  those  provisions  for  the  pay  of  the 
Army,  etc.  For  example,  section  101  of  the  national  defense  act  provides  that 
the  National  Guard,  when  called  as  such  into  the  service  of  the  United  States, 
shall,  from  the  date  they  are  required  by  the  terms  of  the  call  to  respond 
thereto,  "  be  subject  to  the  laws  and  regulations  governing  the  Regular  Army," 
etc.,  but,  as  Indicated  above,  their  rights  as  to  pay  are  governed  by  the  prior 
laws  pertaining  to  the  Organized  Militia.     (See  23  Comp.  Dec.  36  and  646.) 

3.  In  the  opinion  of  this  office  the  pay  of  the  soldier  in  the  instant  case, 
Robert  Kirkpatrlck,  did  not  commence  until  he  reported  to  his  commanding 
officer  for  duty.  In  this  connection  it  is  observed  that  while  the  post  surgeon 
issued  a  certificate  of  disability  for  discharge  in  his  case  the  papers  indicate 
that  the  soldier  has  not  been  discharged. 
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CIYILIAN  EMPLOYEES:  Compensatioii  for  Injuries. 

Civilian  employees  of  the  War  Department  injured  while  In  line  of  duty 
are  entitleil  to  compensation  under  the  United  States  employees'  compensation 
act  of  September  7,  1916  (39  Stat.  742).  This  act  Is  administered  by  the 
United  States  Employees*  Compensation  Commission,  under  the  Department  of 
Labor,  and  application  should  be  made  to  this  commission  for  any  Information 
pel  tainlug  to  the  general  provisions  and  operations  of  the  act. 

248.5. 

War  Department,  J.  A.  G.  O.,  February  16,  1918.— To  The  Adjutant  General. 

1.  In  connection  with  an  inquiry  from  the  district  manager  of  inspection, 
Signal  Corps,  United  States  Army,  Chicago,  as  to  whether  any  provision  has 
been  made  for  compensation  to  Inspectors  who  may  be  injured  while  In  line  of 
their  duty,  the  Chief  Signal  Officer  desires  to  be  advised  **as  to  whether  an 
inspector  employed  by  the  Signal  Corps  to  inspect  raw  material  at  factories 
engaged  in  the  completion  of  Government  contracts  is  entitled  to  any  compen- 
sation if  Injured  while  In  the  line  of  duty." 

2.  Ai«$<uniing  that  the  inspectors  referred  to  are  civil  employees  of  the 
United  States,  they  would  be  entitled,  if  injured  in  line  of  duty,  to  the  benefits 
of  the  act  of  Congress  approved  September  7,  1916  (39  Stat.  742),  entitled 
"An  Act  to  provide  compensation  for  employees  of  the  United  States  suffering  in- 
juries while  in  the  performance  of  their  duties,  and  for  other  pui'poses."  Section  1 
of  this  act  provides  that  the  United  States  shall  pay  compensation  as  specified 
in  the  act  for  the  (Usability  or  death  of  an  employee  resulting  from  a  personal 
Injury  sustained  while  in  the  performance  of  his  duty  not  causecl  by  the  wilful 
misconduct  of  the  employee  or  by  his  intention  to  bring  about  the  injury  or 
death  or  to  his  intoxication.  Section  40  of  the  act,  supra,  p.  750,  provides 
"that  the  term  'employee*  includes  all  civil  employees  of  the  United  States 
and  of  the  Panama  Railroad." 

The  act  is  administered  by  the  ITnitetl  States.  Employees*  Compensation 
Commission,  under  the  Department  of  Labor,  and  it  is  suggested  that  applica- 
tion be  made  to  that  commission  for  any  information  pertaining  to  the  general 
provisions  and  operations  of  the  act.  This  act  does  not  deprive  an  injured 
employee  of  any  right  to  leave  with  pay  to  w^hich  he  may  be  entitled  under  the 
regulations  of  his  department,  but  the  benefits  of  the  act  do  not  accrue  until 
after  such  leave  with  pay  expires. 


FUEL  ADMINISTRATOR:  Control  of,  o?er  Gorernmeiit  Shipments. 

Coal  purchased  by  the  Quartermaster  Corps  and  shipped  by  rail  to  a  can- 
tonment can  not  lawfully  be  confiscated  en  route  and  diverted  by  the  Fuel 
Administrator  of  a  State.  Such  official  has  no  jurisdiction  with  respect  to  such 
<3k)vernment  property  and  the  railroad  should  disregard  his  orders  with 
regard  to  the  same. 

463.3. 

War  Department,  J.  A.  G.  O.,  February  16,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  by  the  director,  fuel  and-  foraj?e 
division,  office  Quartermaster  General,  "as  to  the  right  of  a  railroad  company 
to  confiscate  and  divert  coal  shipped  by  the  Government  for  use  of  troops,  and 
that  this,  his,  office  be  advised  as  to  action  to  be  taken  in  case  of  future  oc- 
currences of  this  kind.** 

2.  The  facts  upon  which  this  request  is  based  appear  to  be  briefly  as  follows: 
The  Chicago,  Burlington  &  Quincy  Railroad,  on  orders  from  John  E.  Wil- 
liams, the  fuel  administrator  for  Illinois,  120  West  Adams  Street.  Chicago, 
diverted  25  cars  of  coal  destined  for  camp  quartermaster,  Camp  Grant,  111., 
to  the  Chicago  Junction  Railway,  Chicago.  This  coal  was  purchased  f.  o.  b. 
the  mines  by  the  depot  quartermaster,  Chicago,  111.,  and  was  shipped  on 
Government  bill  of  lading  to  the  camp  quartermaster,  Camp  Grant,  Rockford, 
111.  The  action  taken  in  this  case  has  resulted  in  Camp  Grant  being  deprlve<l 
of  coal  that  was  urgently  needed,  and  on  the  date  of  the  report,  February  7, 
1018,  there  was  "less  than  five  days*  supply  on  hand  and  another  severe  blizzard 
would  result  in  much  suffering,  hardship  and  sickness  at  that  camp.'* 

The  Fuel  Administrator  for  Illinois  confiscated  this  coal  in  direct  opposition 
to  the  instructions  of  the  depot  quartermaster,  Chicago,  III. 
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8.  As  the  coal  In  question  had  been  purchased  by  the  Quartennaster  Corps, 
delivery  having  been  accepted  f.  o.  b.  the  mines,  it  became  thereupon  the  prop- 
erty of  the  United  States;  and  being  Crovernment  property,  the  fuel  adminis- 
trator had  no  jurisdiction  with  respect  thereto.  His  orders  should  have  been 
disregarde<l  by  the  railway  company.  It  is  recommended  that  the  facts  be 
brougtit  to  the  attention  of  the  United  States  Fuel  Administrator  ^ith  request 
th«t  instructions  be  Issued  to  prevent  a  repetition  of  the  unauthorized  action 
tai^on  in  this  case.  It  is  further  recommended  that  the  railway  company  bo 
advised  that  the  fuel  administrator  had  no  authority  to  divert  military  sup- 
plies to  other  uses,  and  that  orders  from  that  source  should  be  disregarded 
with  respect  to  property  shipped  on  Government  bills  of  lading. 


PAY  AND  ALLOWANCES:  Stoppage  of  Pay  while  in  Hospital  ander  Test. 

Stoppage  of  pay  may  be  made  against  a  soldier  for  the  time  he  is  absent 
from  duty  In  a  hospital  under  test  to  ascertain  whether  he  is  sufCerlng  from 
disease  resulting  from  his  own  misconduct  only  so  long  as  such  test  can 
justly  be  considered  as  treatment  of  an  existing  disease.  Under  such  circum- 
Ktances  absences  for  the  purpose  of  test  are  absences  on  account  of  disease. 
On  the  other  hand,  soldiers  who  have  been  discharged  from  treatment  with 
every  appearance  of  cure,  but  who  are  later  ordered  into  hospital  for  test 
on  su^icion  of  recurrence,  should  not  suffer  stoppages  when  the  test  results 
negatively. 

72-210 

War  Department.  J.  A.  G.  O.,  February  16,  1917.— To  The  Adjutant  General. 

1.  These  papers  raise  questions  of  fact  and  law.  The  questions  of  fact  are 
disi»osed  of  by  the  Surgeon  General,  in  whose  recommendation  as  to  the  case 
uu4ler  inquiry  I  concur. 

2.  The  questions  of  law  may  be  stated  thus : 

Should  stoppage  of  pay  be  made  against  a  soldier  for  the  time  he  is  absent 
from  duty  in  a  hospital'  under  test  to  ascertain  whether  he  Is  suffering  from 

The  pertinent  statute  (38  Stat.  347,  353)  provides  that: 

"  Hereafter  no  officer  or  enlisted  man  in  active  service  who  shall  be  absent 
from  duty  on  account  of  disease  resulting  from  his  own  •  •  •  misconduct 
shall  receive  pay  for  the  period  of  such  absence    ♦     ♦    ♦." 

It  is  suggested  in  the  second  indorsement  hereon  that  the  rule  governing 
absences  for  purpose  of  test  should  be  that,  when  a  soldier  who  "  has  been 
suffering"  from  such  a  disease  is  ordered  into  liospitai  to  determine  ** whether 
the  disease  continues  in  its  active  form,"  the  absence  so  occasioned  should  result 
in  a  stoppage  of  pay  tchether  it  i«  ascertained  that  he  has  the  diftease  or  not, 
but  that  "  when  the  case  is  initial,  without  previous  history,"  stoppage  should 
depend  on  whether  the  test  is  positive  or  negative. 

3.  As  long  as  such  a  test  can  justly  be  considered  treatment  of  an  existing 
disease,  it  is  clear  that  absences  for  the  purpose  of  test  are  absences  "on 
account  of "  disease.  If  the  disease  is  known  to  coUktinue  In  dormant  form, 
then,  even  though  the  soldier  be  discliarged  from  regular  treatment,  tests  for 
the  purpose  of  determining  whether  the  disease  has  become  active,  or  for  the 
purpose  of  shaping  future  treatment,  are,  of  themselves,  treatment.  Also  any 
test  disclosing  the  presence  of  a  new  disease  or  the  recurrence  of  an  old  one 
may  well  be  considered  the  beginning  of  treatment.  But  there  is  an  implication 
in  the  second  Indorsement  liereon  which  requires  further  consideration.  It  is 
that  soldiers  who  have  been  discharged  from  treatment  with  every  appearance 
of  cure,  but  who  are  later  ordered  into  hospital  for  test  on  suspicion  of  recur- 
rence, should  suffer  stoppages  even  though  the  test  results  negatively.  In  this 
I  am  unable  to  concur.  The  absence  In  such  a  case  Is  **on  account  of"  the 
abundant  and  commendable  caution  of  metlical  officers,  but  It  is  not  "on 
account  of"  the  nonexistent  disease. 

4.  Statutes  curtailing  benefits  and  rights  are  to  be  construed  as  of  liberal 
intent,  and  I  am  of  the  opinion  that  soldiers,  presumably  not  diseasefl,  ordered 
into  hospital  for  the  purpose  of  ascertaining  whether  they  have  diseases  due  to 
their  own  misconduct  should  not  be  subject  to  stoppages  for  absences  so  occa- 
sioned when  the  test  does  not  disclose  the  presence  of  such  dlsea.«!es,  and  that 
this  should  be  the  rule  regardless  of  the  suspicion  that  may  be  engendered  from 
a  record  of  previous,  but  presumably  eradicated,  infection. 
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rXlFORM:  Sight  to  Wear  Army  Uniform. 

An  Instructor  of  cadet  corps  In  a  high  school,  while  entitled  to  wear  the 
uniform  prescribed  by  such  instltntlon  for  wear  by  the  instructors  of  its  cadet 
corps,  is  expressly  forbidden  by  section  125  of  the  national  defense  act  of  June 
3,  1916  (39  Stat  168,  216),  to  wear  the  uniform  of  the  United  States  Army,  or 
any  distinctive  part  thereof,  or  a  uniform  any  part  of  which  is  similar  to  a  dis- 
tinct I  re  1)0 rt  thereof,  or  the  insignia  of  rank  prescribed  to  be  worn  by  officers 
of  the  United  States  Army,  or  any  insignia  of  rani?  similar  thereto. 

421. 

February  18,  1918. 

In  your  letter  of  February  5,  addressed  to  MaJ.  Hurley,  you  state  that  you 
are  the  instructor  of  a  cadet  corps  in  the  high  school  and  ask  whether  you  can 
wear  the  imiform  of  the  Army  during  the  period  of  the  war. 

S*H.tion  125  of  the  national  defense  act  approved  June  3,  1916  (39  Stat.  IGC, 
216 >,  provides  inter  alia: 

'*  It  shall  be  unlawful  for  any  person  not  an  officer  or  enlisted  man  of  tho 
Uniteil  States  Army,  Navy,  or  Marine  CJorps  to  wear  the  duly  prescril)ed  uni- 
form of  the  United  States  Army,  Navy,  or  Marine  Corps  or  any  distinctive 
part  of  such  uniform,  or  a  uniform  any  part  of  which  Is  similar  to  a 
distinctive  part  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps,  ♦  ♦  •  Provided,  That  the  foregoing  provision  shall 
not  be  construed  ♦  ♦  ♦  to  prevent  the  instructors  and  members  of  the 
duly  organized  cadet  corps  of  a  State  university.  State  college,  or  public  high 
schiiol  offering  a  regular  course  of  military  instruction  from  wearing  the  uni- 
form duly  prescribed  by  the  authorities  of  such  university,  college,  or  public 
high  school  for  wear  by  Instructors  and  members  of  such  cadet  corps;  nor  to 
prevent  the  instructors  and  members  of  a  duly  organized  cadet  corps  of  any 
other  institution  of  learning  offering  a  regular  course  in  military  instruction  and 
at  which  an  officer  or  enlisted  man  of  the  United  States  Army,  Navy,  or  Marine 
Corps  Is  lawfully  detailed  for  duty  as  Instructor  In  military  science  and  tactics, 
from  wearing  the  uniform  duly  prescribed  by  the  authorities  of  such  institu- 
tion of  learning  for  wear  by  the  instructors  and  members  of  such  cadet 
cori>s;  ♦  ♦  ♦  provided  further  ♦  ♦  •  the  instructors  and  members  of 
the  cadet  corps  hereinbefore  mentioned,  shall  not  wear  the  insignia  of  rank 
prciJt'rlbed  or  worn  by  officers  of  the  United  States  Army,  Navy,  or  Marine 
Cor[>s,  or  any  Insignia  of  rank  similar  thereto.  Any  person  who  offends  against 
the  provisions  of  this  section  shall,  on  conviction,  be  punished  by  a  fine  not 
exceeding  $300  or  by  Imprisonment  not  exceeding  six  months  or  by  both  such 
fine  and  imprisonment." 

This  act  has  not  l>een  suspended  for  the  period  of  the  war : 

I  am  of  the  opinion  that  it  will  he  unlawful  for  you  to  wear  the  uniform  of 
the  Army  of  the  United  States. 

GOVERNMENT  AGENCIES:  Right  to  Lease  PropeHy  Owned  or  Improved 
by  DetaehmeBt. 

A  iletachment  of  E!ngineers,  which  has  purchased  with  its  own  funds  a 
moving  picture  machine  and  which  has  at  its  own  expense  fitted  up  a  storeroom 
with  a  hardwood  floor  to  be  used  as  a  gymnasium  and  dance  hall,  may  lawfully 
be  authorized  to  make  a  charge  for  the  use  by  another  (H'ganization  of  such 
moving  picture  machine  sufficient  to  cover  the  upkeep  and  any  depreciation 
t!ier€»of,  and  may  likewise  be  authorized  to  charge  for  the  use  by  another  organi- 
zation of  the  storeroom  an  amount  sufficient  to  pay  for  polishing  the  floor  and 
putting  the  fixtures  of  the  hall  in  proper  condition  after  such  use,  it  being 
understood  that  no  element  of  profit  Is  to  enter  Into  such  charges.  Sums  so 
recelTed  may  pr<^)erly  be  listed  in  the  detachment  council  book  under  tlie 
lioadlng  "  I^ental,  detachment  property  to 


»» 


480. 

War  Department,  J.  A.  G.  O.,  February  18,  1918— To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  commanding  officer.  United  States  Military  Acad- 
emy, detachment  of  Engineers,  addressed  to  The  Adjutant  General  and  re- 
ferred to  this  ofilce,  in  which  the  said  officer  requests  to  be  advised  as  to  tho 
action  to  be  taken  under  the  following  described  conditions: 
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"(rt)  This  detachment  owns  a  moving  picture  machine,  the  use  of  which  is 
a]lowe<l  a  social  organization  of  euMste^  men  loc*ally  known  as  the  Enlisted 
Men's  Club.  Tlie  latter  organization  having  fundi?  of  fts  own,  question  is 
raised,  is  it  proper  for  this  detachment  fund  to  receive  rental  on  this  property 
in  an  amount  sufficient  to  cover  uplvcep  and  depreciation  of  machine?  As  an 
argument  in  favor,  paragraph  327,  Army  Kegulatirms,  recognizes  such  a  reve- 
nue from  billard  and  pool  tables  as  being  proper,  and  this  is  a  similar  case. 

"(6)  Several  years  ago,  this  detachment  fitteil  up  at  its  own  expense  a  bare 
storeroom,  with  a  hard  floor  capable  of  taking  a  polish,  which  has  since  been 
use<l  as  a  gymnasium  and  dance  hall.  It  has  permitted  other  clubs  >and 
societies  of  enlisted  men,  notably  the  Spanish  War  Veterans,  to  use  this  floor 
and  other  fixtures,  such  as  chairs,  and  machines,  bought  in  connection  there- 
with. Question  is  raised,  is  it  proper  for  this  detachment  fund  to  receive 
rental  from  organizations  using  its  property  as  mentioned,  in  an  amount  suffi- 
cient to  cover  cost  of  polishing  floor  and  nutting  fixtures  in  proper  condition 
after  these  meetings?  It  is  to  be  noted  that  the  rental  of  a  building  is  not 
in  question ;  rather  the  use  by  others  of  property  of  this  organization  for  which 
a  fair  return  for  upkeep,  not  profit,  is  advisable,** 

He  requests,  also,  in  case  the  War  Department  should  rule  in  the  affirmative 
on  the  above  questions,  that  specific  authority  be  granted  to  collect  the  rentals 
referred  to  therein,  and,  further,  if  this  authority  be  granted  he  desires  to  be 
adviseil  as  to  whether  the  wording  "Rental,  detachment  property  to  (such 
and  such  an  organization)"  is  a  proper  expression  to  explain  such  receipt  in  the 
detachment  council  book. 

2.  I  think  where  an  organization  has  purchased  with  its  own  funds  and  owns 
certain  property  which  another  organization  desires  to  use,  that  it  can  proiierly 
be  authorized  to  make  a  charge  for  such  use  that  will  be  sufficient  to  cover 
the  upkeep  and  any  depreciation  of  the  property  as  is  proposed  herein  in  the 
case  of  the  moving  picture  machine  belonging  to  the  detachment  of  Engineers 
at  the  United  States  Military  Academy.  I  think,  also,  that  the  said  detach- 
ment could  properly  be  authorized  to  charge  for  the  use  by  another  organization 
of  the  storeroom,  which  it  has  fitte<l  up  at  its  expense  for  a  gymnasium  and 
dance  hall,  an  amount  sufficient  for  polishing  the  floor  and  putting  the  fixtures 
of  the  hall  in  proper  condition  after  such  use,  it  lieing  understood  that  no  ele- 
ment of  profit  whatever  to  the  organization  will  be  permitted  to  enter  Into  this 
latter  charge. 

3.  I  see  no  objection  to  the  use  of  the  proposed  heading.  "  Rental,  detach- 
ment property  to  (naming  the  organization)"  to  explain  the  receipts  from  the 
above  name<l  sources  to  be  entered  in  the  detachment  council  book. 


LINE  OF  BUTT:  Insane  Patient  Killed  while  Attempting  to  Escape. 

A  soldier  who  was  a  patient  In  a  base  hospital  under  observation  and  deten- 
tion on  account  of  his  mental  condition,  which  was  diagnosed  as  dementia 
praecox,  was  killed  while  attempting  to  escaiK*.  The  sentinel  on  guard,  after 
calling  to  him  several  times  to  halt,  fired  one  shot,  which  killed  him.  The  post 
surgeon,  as  well  as  a  board  of  officers  convened  to  investigate  and  report  upon 
the  matter,  found  that  the  death  of  the  soldier  was  in  line  of  duty  and  was  not 
due  to  his  own  misconduct,  because  of  his  Insanity  and  irresponsibility.  Held, 
That  such  findings  should  be  approved,  since  it  is  clear  that  the  decea.sed  was 
mentally  irresponsible  at  the  time  he  met  his  death  in  attempting  to  escape. 

220.8. 

War  Department,  J.  A.  G.  O.,  February  19,  1918.— To  The  Adjutant  General. 

1.  Returned.  These  papers  relate  to  the  death  of  the  late  Pvt  Joseph  L. 
Dalev,  Company  H.  Fifty-first  Infantry,  at  the  post  hospital,  Fort  Oglethorpe, 
Ga.,  December  27,  1917. 

2.  It  appears  from  the  accompanying  proceedings  of  the  board  of  ofl[lcers  con- 
vened by  paragraph  12,  Special  Orders,  No.  202,  Headquarters,  Fort  Oglethorpe, 
<Ja.,  December  28,  1917,  to  investigate  and  report  upon  Pvt.  Daley's  death,  that  he 
was  a  patient  In  the  post  hospital  under  observation  and  detention  on  account 
of  his  mental  condition,  the  diagnosis  of  which  was  dementia  praecox,  and  wliile 
returning  from  the  toilet  under  guard  he  attempted  to  escape,  when  after  a 
pursuit  of  about  200  yards  the  sentinel,  calling  to  him  several  times  to  halt, 
fired  one  shot,  which  killed  him.  The  post  surgeon  stated  that  Pvt.  Daley's 
death  was  in  line  of  duty  and  *'  the  cause  of  death  was  not  due  to  the  soldier's 
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own  mlsoomliict,  as  It  Is  not  thotight  he  was  responsible,  being  iTeld  under 
observation  at  time  of  accident  because  of  his  mental  condition  and  a  diagnosis 
having  been  made  showing  patient  to  be  suffering  from  dementia  praecox."  The 
board  of  officers,  supra,  stated  that  the  death  of  the  soldier  was  in  line  of  duty 
and  was  not  due  to  his  own  misconduct,  *'  because  of  insanity  and  irresponsi- 
bility." 

3.  From  the  facts  stated  in  the  papers  in  reference,  I  think  It  is  clear  that 
the  patient  was  mentally  Irresponsible  at  the  time  and  that  his  attempted 
escape  did  not  constitute  misconduct  on  his  part  within  the  meaning  of  the  act 
of  May  11.  1908  (35  Stat.  106,  lOvS)  as  amended  by  the  act  of  March  3,  1909 
(35  Stat.  732,  735).  I  therefore  concur  in  the  views  of  the  post  surgeon  and  the 
board  of  officers,  and  give  It  as  the  opinion  of  this  office  that  the  death  of  the 
late  Pvt.  Joseph  L.  Daley,  Company  H,  Fifty-first  Infantry,  should  be  regarded 
as  having  occurred  in  line  of  duty  and  also  not  as  the  result  of  his  own  mis- 
conduct. 

riTBLIC  PROPERTY:  Disposition  of  Government  Property. 

The  War  Department  is  without  legal  authority  to  donate  to  a  municipality 
or  TO  a  private  person  Government  property,  although  the  same  is  of  little  or 
no  value.  Army  Regulations  680,  carrying  out  the  provisions  of  Revi.sed  Stat- 
utes, section  1241.  requires  that  military  stores  and  public  property  found  to  be 
damaged  or  unsuitable  for  public  service,  and  accordingly  condemned  and 
ordered  to  be  sold,  must  be  disposed  of  for  cash  at  auction  or  to  the  highest 
bidder  on  sealed  proposals. 

400.7. 

War  Department,  J.  A.  G.  O..  February  19,  1018.— To  The  Adjutant  General. 

1.  The  subject  under  consideration  in  these  papers  Is  the  transfer  to  the  town 
of  Eagle,  Alaska,  of  certain  old  water  pipe  on  the  military  reservation  at  Fort 
Egbert,  which  appears  to  have  been  discarded  some  years  ago  as  being  of  no 
further  use,  the  same  having  been  split  through  freezing.  This  pipe  is  desired 
by  the  town  for  use  as  posts  for  fencing  a  plot  of  ground  which  has  been  set 
aside  for  a  cemetery  for  the  town.  The  matter  was  taken  up  by  the  clerk  of 
the  common  council  of  the  town  on  December  31  last  with  the  quartermaster  at 
Fort  CiblK)n,  and  also  with  the  Delegate  representing  Alaska  in  Congress,  Hon. 
Charles  A.  Sulzer,  and  by  Mr.  Sulzer  submitted  to  the  Quartermaster  General, 
who  recommends  that  authority  be  given  by  wire  for  the  propose<l  transfer, 
provided  there  is  no  legal  objection  thereto.  The  views  of  this  office  are  desired 
as  to  whether  the  transfer  can  legally  be  made. 

2.  The  power  to  dispose  of  the  property  of  the  United  States  Is  granted  by 
the  Constitution  to  Congress,  and  it  Is  well  settled  that  this  power  relates  both 
to  the  real  and  personal  property  of  the  Government,  and  embraces  also  any 
form  of  disposition  thereof,  either  by  sale,  by  donation,  or  by  any  other  means. 
Congress  by  section  1241  of  the  Revised  Statutes  has  authorized  the  disposition 
of  military  stores,  which  would  include  tlie  property  under  consideration,  under 
the  following  conditions: 

.» The  President  may  cause  to  be  sold  any  military  stores  which,  upon  proper 
inspc»ction  or  survey,  appear  to  be  damaged,  or  unsuitable  for  public  service. 
Such  inspection  or  survey  shall  be  made  by  officers  designated  by  the  Secretary 
of  War,  and  the  sales  shall  be  made  under  regulations  prescribed  by  him." 

Under  the  authority  of  this  section  the  following  regulations  have  been 
proitmlgate<l  by  the  Secretary  of  War  providing  for  the  sale  of  the  military 
stores  and  public  property  under  his  control : 

"  Military  stores  and  public  property  condemne<l  and  ordered  sold  will  be  dis- 
posed of  for  cash  at  auction,  or  to  the  highest  bidder  on  sealed  proposals,  on 
due  public  notice,  and  In  such  market  as  the  public  interests  may  require. 
♦     ♦     ♦"     (A.   R.   680.) 

3.  The  War  Department  Is  clearly  without  authority  under  the  law  to  trans- 
fer or  donate  to  the  town  of  Eagle  this  damaged  pipe ;  and,  moreover.  It  would 
appear  that  the  only  method  by  which  the  town  can  acquire  it  is  through  its 
wile  In  accordance  with  the  above  paragraph  of  the  Army  Regulations  and  Its 
purchase  by  the  town  after  it  has  been  inspected  as  reciuii"etl  by  law  and  found 
to  be  damaged  or  unsuitable  for  the  public  service. 
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DISCHARGE:  Retarn  of  Clothinir  L^Anei  to  Disekarfed  Soldiers. 

Company  commanders  have  no  authority  to  receive  a  deposit  from  dischargecl 
enlisted  men  to  cover  the  value  of  uniform  outer  clothing  furnished  them  to  wear 
to  their  homes  pursuant  to  Army  Regulations  1165,  1166, 1167.  Any  such  deposit 
heretofore  received  should  be  promptly  returned.  Men  so  discharged  should 
be  warned  that  their  failure  to  return  such  outer  clothing  will  subject  them  to 
prosecution  for  embezzlement  of  Government  property,  and  If  any  such  cloth- 
ing is  not  returned  within  a  reasonable  time  the  case  should  be  reported  to 
the  Unitetl  States  attorney  for  the  district  In  which  the  man  resides,  vrtth  a 
view  to  his  criminal  prose<*ution  for  violation  of  section  47  of  the  Penal  Code 
(35  Stat.  1088,  1097).  It  Is  the  clear  meaning  of  Army  Regulations  11^,  1166, 
1167,  that  the  Government  does  not  i*e(iulre  the  return  of  underclothing  furnished 
such  discharged  men. 

420. 

War  Department,  J.  A.  G.  O.,  February  19.  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  l.s  submitted  a  question  involving  the  propriety 
of  demanding  and  receiving  a  dejwsit  from  discharged  enlisted  men  covering 
the  value  of  clothing  allowed  them  for  use  oa  their  homeward  Journey.  Such 
men  have  been  required,  as  far  as  practicable,  to  deposit  with  the  organization 
commanders  money  to  the  value  of  the  clothing  then  in  use  with  specific  in- 
structions to  return  the  clothing  as  soon  as  possible.  Receipts  were  given 
for  the  money  so  deposited,  in  which  It  was  stated  that  upon  the  return  of  the 
clothing  the  money  would  be  refunded. 

In  view  of  the  fact  that  much  of  the  clothing  belonging  to  the  Three  hun- 
dred and  seventh  Field  Signal  Battalion  organization  has  not  been  returned. 
Instructions  are  requested  as  to  what  disposition  should  be  made  of  unrefunded 
deposits  covering  such  clothing  and  how  the  unreturned  clothing  should  be 
covered  and  replaced.  Specifically  in  this  connection  the  commanding  general 
of  the  Eighty-second  Division  at  Camp  Gordon,  Ga.,  under  date  of  January 
26.  1918,  as  more  fully  appears  In  the  first  indorsement  herein,  has  stateil 
that  deposits  have  been  required  from  certain  discharged  men,  except  where 
they  do  not  pos.sess  sufficient  money  to  defray  their  expenses  home ;  that  sufll- 
clent  time  has  elapsed  since  their  discharge  for  the  return  of  the  clothing 
which  they  were  permitted  to  use ;  and  has  requested  answers  to  the  following 
questions : 

"(a)  Should  the  company  commander  take  a  deposit  from  a  discharged  man 
covering  the  value  of  the  clothing  actually  Issued  to  the  soldier  and  required  by 
him  for  his  Journey  to  his  home? 

"(6)  If  a  deposit  is  required,  should  the  company  commander  turn  it  in  at 
once  to  the  quartermaster,  through  the  unit  supply  officer,  and  get  the*  clothing 
replaced? 

"(c)  If  the  decision  In  the  preceding  question  is  that  the  company  commander 
sliould  retain  the  funds  and  not  turn  them  over  to  the  quartermaster,  how 
long  should  he  retain  these  funds  If  the  discharged  man  does  not  return  the 
clothing? 

"((/)  Is  the.  distinction  made  between  tmderclothing,  Including  socks,  and 
outer  clotlilug  such  tliat  the  discharged  soldier  may  be  required  to  purchase 
the  underclothing  which  thereby  becomes  his  own  property?" 

2.  There  is  no  law,  rule,  or  regulation  known  to  this  office  authorizing  the 
receiving  of  deposits  to  cover  the  value  of  clothing  furnished  to  discharged 
enlisted  men  for  wear  to  their  homes,  and  In  the  absence  of  any  regulation  by 
the  War  Department  conferring  authority  to  receive  such  deposits  military 
commanders  are  without  authority  to  do  so.  Question  (a)  is  therefore  an- 
swered in  tlie  negative. 

As  to  what  disposition  should  be  made  of  the  money  heretofore  deposited  to 
cover  tlie  use  of  such  clothing  it  is  the  view  of  this  office  that  it  should  l)e 
returned  to  the  men  to  whom  it  belongs,  and  that  these  men  should  be  warne<l 
that  their  failure  to  return  the  clothing  will  subject  them  to  prosecution  for 
t^nibezzlement  of  Government  property.  This  disposes  of  both  questions  (&) 
and   (c). 

Ill  answer  to  question  (cf),  whether  the  distinction  between  underclothing, 
lucluding  socks,  and  outer  clothing  Is  such  that  the  discharged  soldier  may 
be  required  to  purchase  the  underclothing,  the  answer  is  in  the  negative.  The 
clear  meaning  of  the  regulation  (A.  R.  1165,  1166,  1167)  pertaining  to  this  sub- 
ject Is  that  the  Government  does  not  require  the  return  of  the  underclothing. 
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3w  As  to  what  action  should  be  taken  to  recover  the  clothing  so  loaned  to  a 
discharged  enlisted  man  and  not  returned  within  a  reasonable  time,  I  think 
the  case  should  t>e  reported  to  the  United  States  attorney  for  the  district 
in  which  such  man  resides,  with  a  view  to  his  criminal  prosecution  for  viola- 
tion of  section  47  of  the  Penal  Code  (35  Stat.  10S8,  1097). 


APPROPRIATIONS:  Anthority  for  Payment  of  Funeral  Expenses  of  Sol- 
dier Dyteir  while  in  ConHnement  under  Suspended  Sentence  of  Dismissal. 

A  soldier  who  had  been  sentenced  to  dishonorable  discharge  and  confinement 
anil  whose  discharge  had  been  suspended  died  while  serving  his  sentence  of 
confinement  Held,  that  snch  soklier  was  at  the  time  of  his  death  on  the  Army 
active  list  and  therefore  the  expenses  of  his  burial  or  of  the  shipment  of  his 
remains  to  his  home  may  be  paid  from  the  appropriation  for  such  purposes 
contained  in  the  sundry  civil  appropriation  act  of  June  12*  1917  (40  Stat.  105, 
130  >.  Tlie  suspension  of  the  execution  of  a  sentence  of  dishonorable  discharge 
of  an  enlisted  man  until  his  release  from  confinement,  as  authorized  in  Articles 
of  War  52,  is  for  the  purpose  of  giving  him  a  chance  to  reclaim  himself  ami 
gain  restoration  to  the  colors  in  disciplinary  companies.  (Manual  for  Courts- 
Martial,  par.  398.)  Accordingly  the  soldier  is  not  separated  from  the  Army  dur- 
ing such  suspension,  since  he  is  not  discharged  from  his  enlistment  but  may  bo 
required  to  serve  out  the  same. 

220.8. 

War  Department,  J.  A.  G.  O^  February  20,  19ia— To  The  Adjutant  General. 

1.  The  question  in  this  case  is  whether  an  enlisted  man  who  has  l>een  sen- 
tenced by  court-martial  to  be  dishonorably  discharged,  but  the  sentence  sus- 
pended, and  who  dies  while  serving  his  sentence  of  confinement,  comes  within 
the  authority  of  the  statute  for  the  disposition  of  the  remains  of  officers  and 
enlisted  men  who  die  "on  the  Army  active  list.**  In  short,  is  an  enlisted  man 
who  has  been  sentenced  by  court-martial  to  be  dishonorably  discharged,  but 
the  sentence  suspended  during  his  period  of  confinement,  on  the  *'Army  active 
list?"  This  question  arises  in  connection  with  a  request  addressed  to  the 
President  by  Mrs.  S.  B.  Kelly  of  Roanoke,  Va.,  that  there  be  refunded  to  her 
the  sum  of  $75  which  ^e  sent  to  the  conmiandant  of  the  Disciplinar>-  Har- 
racks>  Leav«iworth,  Kans.,  at  his  suggestion,  for  the  preparation  and  shipment 
to  his  home  of  her  son,  Pvt.  Robert  F.  Kelly,  who  died  in  the  Fort  Leavenwortli 
prison. 

2.  Pvt.  Kelly  was,  in  December,  1917,  convicted  of  stealing  a  pistol  and  sen- 
tenced by  a  general  court-martial  to  be  dishonorably  discharged  the  service, 
to  forfeit  all  pay  and  allowances  due  or  to  become  due,  and  to  be  confined 
at  hard  labor  for  18  montha  The  sentence  was  approved  by  the  reviewing 
authority,  except  that  the  execution  of  timt  portion  adjudging  dishonorable 
discharge  was  "  suiqieuded  until  the  soldier  is  released  from  confinement*' 

3.  The  authority  for  the  disposition  of  the  remains  of  ofiicers  and  enlisted 
men  of  the  "Army  active  list**  is  contained  in  the  sundry  civil  appropriation 
act   (40  Stat.  105,  ISO),  which  provides: 

'*  For  interment,  or  of  preparation  and  transpoii:ation  to  their  homes  or  to 
snch  national  cemeteries  as  may  be  designs teil  by  proper  authority,  hi  the  dis- 
cretion of  the  Secretary  of  War,  of  the  remains  of  officers,  including  acting 
assistant  surgeons  and  enlisted  men  of  the  Army  active  list;  *  *  *  and 
in  any  case  where  the  expenses  of  burial  or  shipment  of  the  remains  of  officers 
or  enlisted  men  of  the  Army  who  die  on  the  active  list  are  borne  by  imli- 
viduals*  where  such  expenses  would  have  been  biwful  claims  against  the  Gov- 
ernment, reimbursement  to  such  individuals  may  be  made  of  the  amount 
allowed  by  the  €k)vernment  for  such  services  out  of  this  sum,    •    •    •.'* 

4.  The  suspension  of  the  execution  of  a  sentence  of  dishonorable  discharge 
of  an  enlisted  man  until  his  release  from  confinement  is  author! zod  by  the 
fifty-second  article  of  war,  and  the  object  of  this  legislation,  as  stated  in  para- 
graph S98,  Manual  for  Ck>urts-Martial,  was  "  to  further  the  plan  of  giving 
mldlers  convicted  of  purely  military  offenses  an  opiwrtunity  to  reclaim  them- 
selves and  gain  restoration  to  the  colors  through  service  in  disciplinary  com- 
panies.** 

It  results  that  where  the  sentence  of  dishonorable  discharge  is  sustiende<l  the 
soldier  is  not  separated  from  the  Army  during  such  su.si)ension.  He  is  not  dis- 
charged from  his  enliHtmeut  and  may  be  required  to  serve  out  his  enlistment 
lHM-i<Hl  a(rcordlng  to  the  terms  of  his  contract  of  enlistment.    A  .soldier  in  this 
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status  Is,  in  the  opinion  of  this  office,  "on  the  Army  active  list,"  and  in  case 
of  Ills  death  during  the  suspension  of  his  sentence,  it  Is  lawful  to  pay  the  ex- 
penses of  his  burial  or  of  the  shipment  of  his  remains  to  his  home  from  the 
above  mentioned  appropriation. 
The  question  submitted  is,  therefore,  answered  in  the  affirmative. 


APPROPRIATIONS:  Authority  for  ExpenditureB  outside  of  Cantonment  to. 
Safeguard  Health  of  Troops  Therein. 

The  urgent  deficiencies  appropriation  act  of  October  6,  1917  (40  Stat.  345, 
365)  under  the  title  Medical  Department,  makes  provision  for  the  proper 
care  and  treatment  of  epidemic  and  contagious  diseases  In  the  Army  or  at 
military  posts,  or  stations,  including  measures  to  prevent  the  spread  thereof. 
Held,  that  the  appropriation  does  not  limit  the  work  of  the  Surgeon  General  to 
the  actual  military  posts  or  stations,  but  is  broad  enough  to  autliorize  htm  to 
undertake  beyond  the  limits  of  cantonments  such  measures  to  eradicate 
mosquitoes,  and  such  other  activities,  as  in  his  judgment  will  safeguard  the 
health  of  troops  and  accomplish  the  objects  sought  by  the  appropriation. 

720. 

War  Department,  J.  A.  G.  0.,  February  20,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  requests  an  opinion 
and  recommendation  upon  the  question  presented  by  the  Surgeon  General  in  his 
letter  of  January  81, 1918,  whether  appropriations  for  the  proper  care  and  treat- 
ment of  epidemic  and  contagious  diseases  In  the  Army  or  at  military  posts  or 
stations  may  be  utilized  for  protective  measures  outside  the  limits  of  posts  or 
cantonmenta 

2.  The  urgent  deficiencies  appropriation  act  for  the  fiscal  year  ending  June  30, 
3918,  approve<l  October  6,  1917  (40  Stat.  345,  365),  in  appropriating  for  the 
Medical  Department  provides  inter  alia: 

"  For  the  proper  care  and  treatment  of  epidemic  and  contagious  diseases  in 
the  Army  or  at  military  i)osts  or  stations,  Including  meamires  to  prevent  the 
spread  thereof." 

It  is  stated  in  the  Surgeon  General's  letter  that  within  a  month  or  two  from 
its  date,  niostiulto  breeding  will  be  very  general  throughout  the  regions  in  the 
South  where  cantonments  and  mobilization  camps  are  located,  and  their  breed- 
ing season  about  the  northern  camps  will  come  soon  after;  that  it  will  be  a 
waste  of  time,  labor,  and  material  to  carry  on  tliorough  measures  within  the 
several  reservations  to  eradicate  mosqultos  unless  effective  measures  are  ap- 
plieil  against  them  outside  the  reservations;  that  it  Is  well  known  that  the 
anopheles  mosquito  will  fly  for  approximately  a  mile  and  if  breeding  is  per- 
mitted to  any  extent  within  that  range  of  the  reservation  its  results  are  bound 
to  be  felt  on  the  reservations  In  the  prevalence  of  mosquito-borne  diseases;  and 
that  the  Public  Health  Service  is  not  equipped  in  personnel  or  funds  to  carry 
on  work  In  zones  outside  of  the  reservations  and  that  the  question  is  essentially 
one  of  protection  of  military  personnel  and  its  solution  should  be  under  military 
control.  He  suggests  numerous  activities  beyond  the  limits  of  cantonments  to 
safeguard  the  health  of  troops  and  prevent  epidemic  and  contagious  diseases. 

3.  Congress  in  making  the  appropriation  provided  a  fund  for  the  proper  care 
and  treatment  of  epidemic  and  contagious  diseases  and  this  purpose  necessarily 
includes  all  practicable  and  proper  measures  to  prevent  the  spread  thereof.  It 
would  be  a  narrow  and  technical  construction  to  hold  that,  while  Ck)ngress  had 
provided  money,  organization;  and  personnel  for  protecting  the  health  of  the 
soldiers  In  the  several  military  posts,  stations,  and  cantT^nments  and  although 
experience  and  science  demon.strate  that  it  is  absolutely  necessary  to  take 
measures  a  few  hundred  yards  beyond  the  line  marking  the  boundary  of  mili- 
tary posts,  stations,  or  cantonments,  to  prevent  epidemic  among  the  soldiers 
stationed  therein,  nevertheless  such  action  Is  not  authorized. 

Measures  to  prevent  epidemics  are  now  recognized  as  an  important  part  of  the 
science  of  medicine  and  the  language  of  the  statute  when  given  its  usual  and 
ordinary  meaning  Is  broad  enough  to  authorize  the  expenditure  of  money  for 
such  activities  beyond  the  limits  of  military  posts,  stations,  or  cantonments,  as 
may,  in  the  judgment  of  the  Siirgeon  General,  be  necessary  to  protect  the  health 
in  the  several  posts,  stations,  or  cantonments ;  and  it  is  to  be  presumed  that  the 
appropriation  was  made  with  a  view  to  providing  means  to  combat  such  diseases 
by  modern  methods. 
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4.  I  am  of  the  opinion  that  the  language  of  the  Medical  Department  appro- 
priation, supra,  is  broad  enough  to  authorize  the  Surgeon  General  to  undertake 
such  practicable  activities  in  zones  outside  of  the  military  reservations  as,  in 
his  judgment,  will  prevent  the  spread  of  epidemics  or  contagious  diseases  within 
the  military  posts,  stations,  or  cantonments. 


DISCIPMNE :  Jnrlgdietion  of  SpeeUl  ConrtsMartfAl. 

A  violation  of  Articles  of  War  64  is  a  capital  crime  and  therefore  can  not  be 
tried  by  a  special  court-martial.  (A.  W.  13.)  The  power  of  a  comn^anding  gen- 
eral to  mitigate  or  remit  the  whole  or  any  part  of  a  sentence  (M.  C.  M.,  par. 
879)  does  not  cacry  with  it  the  power  to  refer  to  a  court  with  limited  jurisdic- 
tion a  case  beyond  the  jurisdiction  of  such  court.'  This  power  of  revision 
or  mitigation  gives  the  appointing  authority  no  right  to  change  the  nature 
of  the  offense,  but  simply  the  right  to  exercise  clemency  after  sentence  has  been 
im|K>sed  by  a  court  of  competent  jurisdiction. 

250.4. 

February  20,  1918. 

From :  The  office  of  the  Judge  Advocate  General. 

Subject :  Authority  of  division  commander  to  refer  a  capital  offense  to  special 

court-martial  for  trial. 

1.  Your  communication  of  the  11th  instant  is  at  hand  in  which  you,  in  sub- 
stance, state  that  there  was  preferred  against  a  soldier  the  capital  charge  of 
wilfully  disobeying  the  order  of  a  commissioned  officer  in  violation  of  the 
sixty-fourth  article  of  war;  this  charge  was  referred  to  you  by  the  division 
commander  for  trial  by  special  court-martial ;  that  counsel  for  the  accused 
entered  a  plea  of  lack  of  jurisdiction,  which  was  sustained  by  the  court,  and 
quoting  from  your  communication — 

**as  the  divisional  commander  has  the  power  under  the  forty-seventh  and 
fiftieth  articles  of  war  to  mitigate  or  remit  the  whole  or  any  part  of  a  sentence 
and  general  powers  of  constructive  condonation  it  seems  to  me  that  he  must 
have  the  corresponding  power  of  referring  to  a  court  with  minor  Jurisdiction 
over  terms  of  punishment  offenses  ordinarily  tried  by  courts  with  power  to 
give  sentences  of  major  punishments.  In  brief,  does  not  the  power  to  lighten 
sentences  include  the  power  to  refer  cases  to  courts  having  power  only  to 
Inflict  such  lightened  sentences?" 

2.  Wilful  disobedience  of  an  order  in  violation  of  the  sixty-fourth  article 
of  war  is  a  capital  offense.  It  Is  excepted  from  the  jurisdiction  of  a  special 
court-martial  by  the  thirteenth  article  of  war  and  by  paragraph  41,  Manual 
for  Courts-Martial,  1917.  The  order  of  the  division  commander  referring  a 
charge  of  this  character  to  a  special  court  does  not  change  the  character  of 
the  offense  and  can  not  confer  upon  such  court  a  jurisdiction  denied  by  the 
act  of  Congress  and  the  regulations  established  by  the  President.  The  ques- 
tion of  the  power  of  a  commanding  general  or  of  the  President  to  pardon 
an  offense  of  any  kind  after  its  commission  is  not  involved.  The  pardon  does 
not  change  the  character  of  the  offense,  which  must  be  determined  by  the  acts 
alleged  to  have  been  committed  by  the  person  accused  of  crime.  The  power 
to  mitigate  or  remit  operates  upon  the  sentence  imposed,  but  does  not  change 
the  nature  of  the  offense.  The  jurisdiction  of  the  court  must  be  determined, 
not  with  reference  to  any  power  to  pardon,  mitigate,  or  remit,  but  by  the 
nature  of  the  offense  with  which  the  accused  person  is  charged. 


DISCIPLINE:  Anthentieation  of  Record  of  Previous  GonTlctlon. 

A  record  of  trial  and  conviction  by  a  summary  court,  authenticate<l  by  the 
printed  stamp  of  the  headquarters  having  custody  of  the  original  record  and 
furnished  as  an  official  copy,  is  properly  authenticated  within  Manual  for 
Courts-Martial,  paragraph  306,  and  is  therefore  admissible  as  evidence. 

250.4. 

War  Department,  J.  A.  G.  0.,  February  20,  1918.— To  The  Adjutant  General. 

1.  Returned.    The  papers  in  reference  coming  from  the  headquarters  of  the 

Panama  Canal  Department  involve  the  specific  question  whether  an  accom- 
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pAfiying  record  of  trial  and  oonvtetion  by  a  summary  court  is  aatheuticated  in 
siKii  manner  as  to  be  admissible  in  evideiice.  It  is  authenticated  with  the 
printed  stamp  of  headquarters,  Fort  Randolph,  Panama  Canal  Zone.  Tlie 
specific  inquiry  Involves  a  larger  question,  whether  a  printed  stamp  is  a  suffi- 
cient nutlientlcation. 

2.  Parajrraph  306,  Manual  for  Courts-Martial,  1917,  provides  that  "the 
proper  evidence  of  a  previous  conviction  by  a  sunmiary  court  Is  a  copy  of  the 
sum  inn  ry  court  record  furnislied  to  the  company  or  other  commander  or  one 
nutliontlcatcMl  as  an  official  copy  by  the  signature  of  the  commanding  officer,  or 
his  adjutant,  or  hp  the  impressed  stamp  of  the  headquarters  having  custody 
of  the  original  record  and  furnished  for  the  purpose."  The  words  "  impressed 
stamp  "  are  sufficiently  comprehensive  to  include  a  printed  stamp  aa  well  as  a 
stamp  which  produces  Indentation,  or  causes  an  Impression  "  lying  below  the 
general  surface  as  if  stamped  Into  it  as  lines  or  dots,"  a<!cording  to  one  defini- 
tlfui  given  in  Webster's  Dictionary. 

Worcester's  Dictionary  defines  *Mmi)ress"  thus: 

**  To  press  into  or  upon :  to  print  by  pressure ;  to  stamp.  To  fix  deeply  •  to 
Imprint.    Mark  made  by  pressure ;  indentation ;  print ;  imprint ;  impression." 

The  same  authority  defines  the  woixl  *'  imi>ressed  "  thus: 

"  Pressed  Into  or  upon ;  marked  by  pressure." 

In  tlie  ophiion  of  this  office  an  impression  or  imprint  of  the  stamp  of  the 
headquarters  having  custo<ly  of  the  original  record  of  the  trial  by  court-mar- 
tial placed  upon  a  copy  of  the  record  is  an  '*  Impressed  stamp  "  vdthin  the  mean- 
ing of  paragraph  906,  Manual  for  Courts-Martial,  1017,  and  that  the  copy  of 
the  record  of  the  trial  and  conviction  by  a  summary  court  accompanying  the 
papers  In  reference  wns  autlienticate<i  so  as  to  be  admissible  in  evidence. 


DISCIPLINE:  Appoiiitiyettt  •!  Spe«ial  aii4  Hammary  Conrts-Mmrtial  in 
Machine  Gnn  Battalions,  Detached  Com  maud. 

The  several  machine  gun  battalions  provided  for  by  the  new  Tables  of  Or- 
ganization constitute  detached  commands  within  the  meaning  of  articles  of  war 
9  and  10.  Thus  the  respective  commanding  officers  thereof  have  authority  to 
appoint  special  and  summary  court.s-martial  to  serve  with  such  organizations. 

250.4. 

February  20.  191  Si 

From :  The  office  of  tlie  Judge  Advocate  General. 

To :  The  judge  advocate, Division. 

Subjec't :  Decision  as  to  authority  of  commanding  officer  of  machine  gun  bat- 
talion and  additional  machine  gun  battalion  to  appoint  special  and  sumniury 
courts-martial. 

1.  Your  communication  of  tlie  fourteenth  last  ant  states  that  the  present  Tnbles 
of  Organisation  provide  for  one  machine  gun  battalion  in  each  Infantry  brignde^ 
and  in  addition  an  additional  machine  gun  battalion,  the  commanding  officer 
of  wliicli  reports  direct  to  the  commanding  general  of  your  division;  and  you 
request  an  opinion  as  to  whether  the  commanding  officers  of  these  macldne  guu 
battalions  have  autliority  to  appoint  si>eoial  and  summary  courts-martial  to 
serve  within  such  organizations. 

2.  In  the  opinion  of  this  office  the  machine  gun  battalion  and  additional  ma- 
chine gun  battalion  referred  to  constitute  detached  commands  within  tiie  nu^n- 
ing  of  the  ninth  and  tenth  articles  of  war,  and  the  several  commanding  officers 
thereof  have  the  power  to  appoint  summary  and  special  courts-martial  to  serve 
within  such  organizations. 

PAY  AND  ALLOWANCES:  Travel  Allowance  of  Member  of  Officers'  Reserve 
Corps  on  Joimimg  his  First  Ihity  SUtton. 

A  member  of  the  Officers'  Reserve  Corps  while  awaiting  a  call  to  active  duty 
wns  temporarily  employetl  in  Young  Men's  Christian  Association  work  at  Camp 
Orant.  He  received  on  November  30,  1917,  an  order  from  the  War  Department 
to  rejxjrt  for  duty  to  the  commanding,  general  at  Gamp  Grant  on  December  5, 
1917,  such  order  reciting  that  the  travel  dlrecte<l  was  necessary  In  tlie  military 
service,  lie  then  went  to  his  home  in  Chicago  for  the  purpose  of  arranging  his 
private  affairs  and  returned  to  Camp  Grant  in  time  to  report  for  dut>*  as 
ordere<l.    Held,  that  although  the  order  of  November  30  was  directed  to  him  at 
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Camp  Ornnt,  yet,  since  he  was  not  required  to  obey  it  until  December  5  it  was 
authority  for  him  to  start  to  obey  it  from  his  home  if  he  chose  to  do  so :  accord- 
ingly he  is  entitled  to  mileage  for  the  travel  he  performed  from  Chicago  under 
the  order  in  joining  his  first  duty  station. 

154. 

War  Department,  J.  A.  G.  C,  February  20,  1918.— To  The  Adjutaiit  General. 

1.  The  opinion  of  this  oflSce  is  requested  whether  Second  Lieut.  Earl  B. 
Dickerson  is  entitled  to  mileage  from  his  home,  Chicago,  111.,  to  Camp  Grant, 
III.,  for  travel  performed  in  connection  with  his  being  ordered  to  active  duty 
as  a  member  of  the  Officers*  Reserve  Corps. 

Lieut  Dickerson  submits  a  copy  of  a  telegraphic  order  from  the  War  Depart- 
ment, dated  November  30,  1917,  addressed  to  him  at  the  Army  Young  Men's 
ChrLstian  Association,  Camp  Grant,  III.,  ordering  him  to  active  duty  in  terms  as 
follows : 

"  Secretary  of  War  directs  you  proceed  least  practicable  delay  to  Camp 
Grant.  111.,  and  report  in  person  to  commanding  general  Eighty-sixth  Division 
for  duty  on  December  fifth.  Travel  directed  is  necessary  in  the  military 
ser\!ce." 

I^ieiit.  Dickerson  states  that  when  he  received  this  order  assigning  him  to 
active  duty  he  was  temporarily  at  the  Young  Men's  Christian  Association  at 
Camp  Grant,  and  that  upon  notice  of  "  appointment  In  the  Army  "  It  was  neces- 
sary* for  him  to  go  home  in  order  to  arrange  his  private  affairs. 

2.  A  member  of  the  Officers'  Reserve  Corps  ordered  to  active  duty  Is  entitU'd 
under  tlie  provisions  of  section  38  of  the  national  defense  act  of  June  3,  1916 
(39  Stat.  1(36,  190),  to  pay  and  allowances  from  the  date  he  Is  required  by  the 
terms  of  his  order  to  obey  the  same.  This  is  authority  for  the  payment  of 
mileage  to  a  Reserve  officer  for  trav^  from  his  home  to  his  first  duty  station, 
provided,  of  course,  that  he  performs  the  travel.  When  Lieut.  Dickerson  rer 
ceived  tlie  order  on  November  30  he  was  not  required  to  obey  it  until  December 
5,  and  while  it  appears  tliat  the  order  was  addressed  to  him  at  the  station  wliere 
he  was  directed  to  report  for  duty,  because  he  was  engaged  temporarily  in 
Y<mng  Men's  Christian  Association  work  there,  it  is  the  opinion  of  this  office 
that  it  was  authority  for  him  to  start  and  obey  the  order  from  his  home,  if  he 
chose  to  do  so,  and  that  under  the  circumstances  reported  he  is  entitled  to 
mileage  for  the  travel  he  performed  from  Chicago  under  the  order  in  joining 
his  first  duty  station. 

PAT  AND  ALLOWANCES:  Pay  of  National  Gaard  Officer  while  Engaged  in 
Transferring  GoTernment  Property  to  United  States  Property  Officer  Pur- 
suant to  Orders  of  State  Officials. 

A  National  Guard  organization,  which  had  been  previously  called  into  the 
F«leral  service,  was  mustered  out  of  the  Federal  service  on  March  26, 
lOltt  and  used  for  guard  duty  in  State  service  for  some  weeks  thereafter. 
Certain  Engineer,  Ordnance,  and  Quartermaster  supplies  belonging  to  the  Fed- 
er:i!  Government,  which  had  been  issued  to  this  organization,  were  retained 
after  its  muster  out  of  Federal  service,  and  were  continued  In  use  by  it  as  a 
National  Gnnrd  organization,  while  engaged  in  such  guard  duty.  The  transfer 
of  accountability  for  the  property  from  the  accountable  officer  in  Federal  service 
to  the  property  and  disbursing  officer  of  the  United  States  for  the  State  in 
question,  was  not  made  at  or  immediately  subsequent  to  the  muster  out.  as  di- 
rected by  the  War  Department.  Held,  that  the  National  Guard  officer  wlio, 
pursuant  to  onlers  from  the  State  authorities,  thereafter  Inventoried  and  trans- 
ferre<l  such  property  to  the  property  and  disbursing  officer  of  the  United  States 
was  not  entitled  to  pay  for  his  services  from  the  Fe<leral  funds,  since  such  work 
was  not  done  for  the  Federal  Government  nor  at  the  instance  of  an  officer  of 
the  Federal  Government  who  had  authority  to  direct  It  to  be  done.  Any  claim 
for  pay  which  he  may  have  will  be  against  the  State. 

241. 

War  Department,  J.  A.  G.  C,  February  20,  1918.— To  the  Militia  Bureau. 

1.  By  the  preceding  indorsement  the  Militia  Bureau  requests  an  opinion 
whether  John  W.  Tyler,  late  a  second  lieutenant,  Company  A,  Virginia  Engi- 
neers, i8  ^itUled  to  pay  from  April  19  to  28.  and  from  May  5  to  12,  1917. 

It  appears  that  certain  Engineer,  Ordnance,  and  Quartermaster  supT)lies. 
belonging  to  the  Federal  Government  were  issued  to  Company  A,  Virginia  Engl- 
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neers,  a  National  Guard  organization,  and  that  Company  A  was  called  Into  the 
Federal  service  by  the  President  on  June  19,  1916,  and  was  continued  in  the 
i^'ederal  service  until  March  26,  1917,  on  which  date  it  was  mustered  out  of 
the  Federal  service.  It  was  used  for  guard  duty  In  State  service  by  the  State 
of  Virginia  until  April  18,  1917,  on  which  date  it  was,  by  General  Orders,  No. 
12,  Commonwealth  of  Virginia,  disbanded  and  the  officers  and  enlisted  men  of 
the  company  discharged  from  military  service  of  the  State  of  Virginia. 

The  property  in  question  was  retained  by  this  organization  after  its  muster 
out  of  the  Federal  service  and  continued  in  use  by  it  as  a  National  Guard  or- 
ganization during  the  period  it  was  being  used  by  the  State  for  guard  purposes, 
and  when  it  was  not  in  use  it  was  put  In  storage  by  the  State  of  Virginia.  The 
transfer  of  accountability  for  the  property  from  the  accountable  officer  In  the 
Federal  service  to  the  property  and  disbursing  officer  of  the  United  States  for 
the  State  of  Virginia  was  not  made  at  or  immediately  subsequent  to  the  muster 
out  a3  directed  by  the  War  Department.  Between  the  time  of  the  muster  out 
of  the  organization  from  the  Federal  8er^'ice  and  the  date  of  disbanding  the 
company,  the  captain  of  the  organization  left  the  jurisdiction  and  the  State 
authorities  thereupon  directed  John  W.  Tyler,  the  next  In  former  command  of 
the  company,  who  then  was  not  In  the  Federal  service,  to  inventory  the  prop- 
erty and  to  represent  the  company's  responsibility  in  the  transfer  to  the  prop- 
erty and  disbursing  officer,  and  he  now  requests  to  be  paid  for  these  services 
from  Federal  funds. 

2.  It  was  the  duty  of  the  accountable  officer,  upon  the  muster  out  of  his 
company  from  the  Federal  service,  to  make  a  proper  transfer  of  the  account- 
ability for  the  property  to  the  property  and  disbursing  officer  and,  upon  his 
failure  to  do  this,  it  was  the  duty  of  the  proper  officer  of  the  military  depart- 
ment of  the  State  of  Virginia  to  have  this  done,  and  the  State  authority,  In 
the  performance  of  this  duty,  directed  Mr.  Tyler  to  do  this  work.  The  work 
done  by  him  was  not  for  the  Federal  Government  nor  at  the  instance  of  any 
officer  of  the  Federal  Government  who  had  authority  to  direct  It  to  be  done. 

3.  I  am  of  the  opinion  that  Mr.  John  W.  Tyler  is  not  entitled  to  pay  for  this 
service  from  Federal  funds  and  that  any  claim  which  he  may  have  will  be 
against  the  State  of  Virginia. 


ARTICLES  OF  WAR  50:  Commatatlon  of  Sentenee;  Reduction  to  Ranks; 
Limits  of  Pnnisliment  in  Time  of  War. 

A  reviewing  authority  can  not  reduce  to  the  ranks  a  noncommissioned  officer 
who  has  been  sentenced  by  court-martial  to  be  dishonorably  discharged,  with 
the  usual  forfeitures,  and  to  be  confined  at  hard  labor  for  three  years.  He 
can  not  superimpose  reduction  to  the  ranks  upon  a  sentence  which  does  not 
Include  such  reduction,  since  that  would  be  an  increase  of  the  punishment 
awarded  by  the  court.  He  can  not  by  way  of  reduction  of  sentence  substitute 
for  any  part  of  the  punishment  actually  awarded  a  re<luctlon  to  the  ranks, 
since  reduction  to  the  ranks  is  a  punishment  different  in  kind  from  that  of 
dishonorable  discharge,  confinement,  or* forfeiture  of  pay,  and  the  President 
alone  has  authority  to  commute  a  sentence.  Reduction  to  the  ranks  of  non- 
commissioned officers  of  certain  classes,  as  an  administrative  measure,  is 
authorized  by  Army  Regulations  256,  276,  and  1009. 

Articles  5  and  8  of  the  Executive  order  of  December  15,  1916,  prescribing 
maximum  limits  of  punishment  in  time  of  peace  (M.  C.  M.,  par.  349,  pp.  168, 
169)  are  now  operative.  The  other  articles  thereof  ceased  to  be  effective  upon 
the  declaration  of  war. 

250.4. 

February  20,  1918. 
.From :  The  office  of  the  Judge  Advocate  General. 

To :  The  judge  advocate, DlvLslon. 

Subject:  Request  for  decision  as  to  (a)  power  of  reviewing  authority  to  reduce 
noncommissioned  officer  to  ranks  as  part  of  order  suspending  dishonorable 
discharge  and  remitting  part  of  confinement,  and  (ft)  what  articles  of  the 
Executive  order  of  December  15,  1916,  are  now  operative. 

1.  The  first  question  presente<l  in  your  communication  relates  to  the  power 
of  a  reviewing  authority  to  Include  re<luction  to  the  ranks  of  a  noncommlsr 
sioned  oflicer  in  an  order  approving  a  sentence  of  dishonorable  discharge.    The 
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question  appears  to  arise  thus:  A  general  courtmartlal  sentenced  a  noncom- 
missioned officer,  grade,  organization,  or  duty  assignment  not  stated,  to  be  dis- 
honorably discharged,  with  the  usual  forfeitures  and  to  be  confined  at  hard, 
labor  for  three  years.  The  reviewing  authority  wishes  to  hold  the  man  to  the 
service,  and  with  that  in  view  desires  to  remit  or  suspend  the  sentence  in  so 
far  as  it  adjudges  dishonorable  discharge,  and  to  reduce  the  period  of  confine- 
ment to  one  year,  with  forfeiture  of  two-thirds  of  his  pay.  He  lilsewlse  wishes 
to  reduce  the  prisoner  to  the  ranks  as  a  part  of  the  court-martial  sentence  or 
by  way  of  commutation. 

2.  Reduction  to  the  ranks  is  not  included  within  a  sentence  of  dishonorable 
discharge,  although  it  may  properly  be  coupled  with  such  a  sentence.  It  is 
Incompetent,  however,  for  a  reviewing  authority  to  reduce  a  prisoner  to  the 
ranks  as  a  part  of  his  action  on  a  court-martial  proceeding  for  two  reasons: 
(1)  He  can  not  superimpose  reduction  to  the  ranks  upon  a  sentence  which  does 
not  include  such  reduction  for  the  reason  that  it  would  be  an  increase  of  the 
punishment  awarded  by  the  court;  and  (2)  he  can  not  by  way  of  reduction  of 
sentence  commute  any  part  of  the  punishment  actually  awarded  to  reduction 
to  the  ranks,  for  a  reviewing  authority,  other  than  the  President,  has  no  power 
of  commutation.  Reduction  to  the  ranks  is  a  punishment  different  in  kind 
from  that  of  dishonorable  discharge,  confinement,  or  forfeiture  of  pay^  and  the 
reviewing  authority  has  no  power  in  the  instant  case  to  so  change  or  commute 
the  punishment  imposed  by  the  court-martial.  In  this  connection,  however, 
your  attention  is  directed  to  paragraphs  256,  276,  and  1009,  Army  Regulations, 
which  authorize  reduction  to  the  ranks*  of  noncommissioned  ofiUcers  of  certain 
classes  as  an  administrative  measure. 

3.  The  second  question  in  your  communication  is,  which  articles  of  the 
Executive  order  of  ^December  15,  1916,  prescribing  the  maximum  limits  of 
punishment,  are  now  operative?  You  are  advised  that  articles  5  and  8  are 
operative  and  that  the  other  articles  are  inoperative.  The  position  of  the 
\Var  Department  in  this  regard  is  stated  in  the  following  telegram  which  went 
out  on  June  20  or  21,  1917 : 

**  Commanding  General,  Southern  Department ^  Fort  Sam  Houston,  Tex.: 

"Articles  5  and  8,  Executive  order,  remain  effective,  but  except  for  these 
articles.  Executive  order  ceased  to  be  effective  upon  declaration  of  war. 

McCain." 


PAT  AND  ALLOWANCES:  Extra  Pay  of  Enlisted  Men  Detailed  as  Mess 
Serpeante. 

In  those  arms  of  the  service  for  which  no  grade  of  mess  sergeant  was  created 
by  the  national  defense  act  of  June  3,  1916  (39  Stat.  166),  mess  sergeants  may 
be  detailed  from  the  enlisted  men  and  paid  $6  per  month  in  addition  to  the  pay 
of  their  statutory  grade  under  authority  of  the  act  of  May  11,  1908  (35  Stat 
106,  109;  22  Comp,  Dec.  718).  Accordingly  enlisted  men  detailed  as  mess  ser- 
geants in  the  Signal  Corps  in  accordance  with  the  provisions  of  paragraph 
1346,  Army  Regulations,  are  entitled  to  $6  per  month  in  addition  to  the  pay  of 
their  regular  grade. 

242.1. 

War  Department,  J.  A.  G.  0.,  February  21,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  questions  presented  by  the 
commanding  ofiicer.  Three  Hundred  and  thirteenth  Field  Signal  Battalion, 
C^mp  Dodge,  Iowa,  with  reference  to  the  right  of  enlisted  men  serving  as 
"  acting  mess  sergeants  "  in  that  battalion  to  extra  pay  of  $6  per  month.  The 
questions  as  submitted  are : 

"  1.  An  interpretation  of  Army  Regulations  1346  is  requested.  Under  existing 
regulations  are  acting  mess  sergeants,  who  are  sergeants  and  sergeants  first 
class  of  the  Field  Signal  Battalion,  entitled  to  extra  pay  of  $6  per  month? 

"2.  Is  the  Field  Signal  Battalion  an  organization  designated  in  the  act  of 
Congress  approved  June  3,  1916  (39  Stat.  166,  174),  as  one  in  which  the  grade 
of  mess  sergeant  is  authorized." 

2.  No  provision  was  made  in  the  national  defense  act  of  .Tune  3,  1916,  for 
mess  sergeants  for  the  Signal  Cori)s.  nor  does  it  appear  that  the  grade  of  mess 
sergeant  has  been  provided  for  the  Signnl  Corps  by  any  other  statute.  In  a 
decision  of  June  30,  1016  (22  Comp.  Dec.  718),  the  ComiJlroller  held  that  in 
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those  arms  of  the  service  for  which  no  grade  of  mess  sergeant  was  created  by 
the  national  defense  act  of  June  3,  1916,  mess  sergeants  may  be  detailed  from 
the  enlisted  men  and  paid  $6  per  month  in  addition  to  tlie  pay  of  their  statu- 
tory grade  under  authority  of  the  act  of  May  11,  1908  (35  Stat  U06,  109),  which 
provides  that — 

"  Mess  sergeants  shall  receive  $6  per  month  in  addition  to  their  pay,"  refer- 
ring to  enlisted  men  detailed  as  mess  sergeants. 

3.  It  is  the  view  of  this  offlce  that  enlisted  men  detailed  as  mess  sergeants 
in  tlio  Signal  Corps  in  accordance  with  the  provisions  of  paragraph  1346,  Army 
Regulations,  are  entitled  to  $6  i^er  month  in  addition  to  the  pay  of  their  regular 
grade. 


PAY  AND  ALLOWANCES:  BaggA^e  Allowance  of  Officer  in  National  Army 
upon  Change  of  Station. 

Officers  appointe<l  from  civil  life  to  the  National  Army  during  the  present 
emergency,  when  assigned  to  duty  with  troops,  are  to  have  no  regular  or  per- 
manent station  within  the  meaning  of  Army  Regulations  1135,  1139.  Conse- 
quently they  are  not  entitled  to  have  shipped  at  Government  expense  anything 
more  than  the  field  allowance  of  baggage  to  which  they  may  be  entitled. 

524. 

War  Department,  J.  A.  G.  C,  February  21,  1918. — ^To  the  department  judge 
advocate, Department. 

1.  You  desire  to  be  advised  whether  Capt.  Andrew  Branilett,  Coast  Artillery, 
National  Army,  is  entitled  to  have  his  household  furniture  shipped  from  his 
home,  Clcmson  College,  N.  C,  to  Fort  Moultiie,  S.  C. ;  Capt.  Braralett  having 
been  graduated  from  the  Fort  Monroe  training  camp  August  15,  1917.  and  com- 
missioned in  the  National  Army  and  ordered  to  report  to  Fort  Moultrie  oa 
Au;nist  29.  1917.  You  state  that  you  are  unable  to  find  any  authority  for  the 
transportation  of  the  furniture  of  an  officer  In  the  National  Army  from  his 
home  to  his  first  duty  station  at  Government  expense. 

2.  Tlie  transportation  of  the  baggage  of  officers  is  governed  by  paragraphs 
1135,  1139,  Army  Regulations.  There  is  no  specific  statutory  authority  on  the 
subject.  Officers  are  entitled  under  the  regulations,  when  making  a  permanent 
change  of  station,  to  have  their  houseliold  baggage  shipped  from  their  old  to 
their  new  station,  within  the  limits  prescribed  by  Army  Regulations  1136.  Of- 
ficers ordered  to  temporary  duty  In  the  field  are  entitled  to  have  shipped  what  is 
known  as  the  field  allowance  of  baggage,  the  number  of  pounds  being  also 
specified  in  the  regulation.  It-  is  the  understanding  of  this  office  that  officers 
appointed  from  civil  life  in  the  National  Army,  when  assigned  to  duty  with 
troops  during  tlie  present  emergency,  are  to  have  no  regular  or  permanent  sta- 
tion within  the  meaning  of  these  Regulations,  and  that,  therefore,  there  is  no 
authority  for  the  shipment  of  Capt  Bramlett's  household  goods  from  Clemson 
College,  N  .C,  to  Fort  Moultrie,  S.  C. 


PAY  AND  ALLOWANCES:  Foreign   Service  Pay  of  Offlcera   Ordered   to 
France  to  Obtain  Information  to  Aid  in  the  Training  of  Divisions. 

Certain  commanding  officers  of  divisions,  each  accompanied  by  his  chief  ot 
staff,  one  aide,  and  not  more  than  two  enlisted  men,  pursuant  to  confidential 
orders,  proceeded  to  France,  where  they  reported  to  the  commanding  general 
of  the  United  States  Expeditionary  Forces,  and  in  accordance  with  their  orders 
devoted  a  month  to  obtaining  from  personal  observation  at  the  front  Informa- 
tion desirable  in  the  training  of  their  divisions.  Held,  That  such  officers  are 
entitle<l  to  foreign  service  increase  of  pay  pursuant  to  the  act  of  June  30,  1902 
(32  Stat.  507,  512).  This  was  not  ordinary  duty  in  connection  with  travel  for 
which  the  increase  of  pay  is  not  allowable  (8  Comp.  I>ec.  299),  but  was  military 
duty  of  the  highest  order  in  a  foreign  country  in  time  of  war.  It  is  immaterial 
that  such  duty  was  temporary. 

241.1. 

War  Department,  J.  A.  G.  C,  February  21,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whetlier  Maj.  Gen.  E.  St.  .T.  Greble, 

commanding  the  Thirty-sixth  Division,  is  entitled  to  foreign  service  increase  of 
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pay  for  duty  under  Confidential  Order  No.  71,  War  Department,  1917,  which 
directed  Gen.  Grehle,  together  with  certain  other  general  officers,  each  accom- 
panied by  his  chief  of  staff,  one  aide,  and  not  more  than  two  enlisted  men, 
to  proceed  to  France  and  report  to  the  commanding  general,  United  States 
Expeditionary  Forces  there,  "  with  a  view  to  obtaining,  from  personal  observa- 
tion, information  desirable  in  the  training  of  Ids  division,"  and  to  return  to 
the  United  States  at  the  expiration  of  one  month  after  arrival  in  Europe. 

2.  The  disposition  of  the  officers  while  in  France  under  this  order  was 
arranged  by  the  commander  in  chief  of  the  American  forces  in  France. 

3.  The  act  of  June 30,  1902  (82  Stat.  507,  512),  provides: 

"  Hereafter  the  pay  proper  of  all  commissioned  officers  and  enlisted  men 
serving  beyond  the  limits  of  the  States  comprising  the  Union  and  Territories  of 
the  United  States  contiguous  thereto  shall  be  increased  ten  per  centum  for 
i^cers  and  twenty  per  centum  for  enlisted  men  over  and  above  the  rates  of 
pay  proper  as  fixed  by  law  for  time  of  peace,  and  the  time  of  such  service  shall 
be  counted  from  the  date  of  departure  from  said  States  to  the  date  of  return 
thereto."      - 

Tlie  Comptroller  of  the  Treasury  has  held  that  w^here  an  officer's  principal 
duty  is  to  travel  to  a  point  out^side  the  limits  prescribed  by  the  act  for  the  pur- 
pose of  doing  some  specific  thing  and  then  to  return  to  the  United  States,  his 
service,  although  literally  in  t  foreign  country,  is  not  the  kind  of  service  for 
which  the  10  per  cent  of  increase  In  pay  Is  provided,  but  that  "  the  statute  is 
compiled  with  if  the  officer  Is  regularly  assigned  to  some  military  duty  at  some 
place  on  land  outside  the  limits  designated  other  than  duty  of  such  temporary 
character  as  might  be  attended  to  in  connection  with  trvael,  or  without  seri- 
ously interfering  with  travel."    (8  Comp.  Dec.  299.) 

4.  While  it  appears  rather  difficult  to  make  a  satisfactory  application  of 
the  limitations  of  the  act  as  laid  down  by  the  Comptroller,  It  Is  the  view  of 
this  office  that  the  service  of  the  officers  In  complying  with  the  above  mentioncvl 
order  No.  71  was  foreign  service  within  the  meaning  of  the  act.  It  was  not 
ordinary  duty  **  in  connection  with  travel,"  such  as  the  Comptroller  had  under 
consideration,  but  was  military  duty  of  the  highest  order  in  a  foreign  country  in 
time  of  war.    The  fact  that  the  duty  was  temporary  is  regarded  as  immaterial. 


DISCIPLINE:  Proeednre  <^f  Board  Appointed  to  Examine   Soldier   who 
Refuses  to  Submit  to  Operation. 

Under  paragraph  2,  General  Orders,  No.  167,  War  Department,  1917,  a  soldier 
who  refuses  to  submit  to  an  operation  or  medical  treatment  can  be  ^rled  by  court- 
martial  only  when  he  has  been  physically  examined  by  each  of  the  three  mem- 
bers of  the  medical  board  tlierein  provided  and  when  each  member  of  such  board 
concurs  in  the  finding  that  the  operation  or  medical  treatment  Is  necessary  to 
enable  the  soldier  properly  to  perform  his  military  duties. 

707. 

Februaky  21,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To:  The  Judge  advocate,  Division. 

Subject:  Construction  of  paragraph  II,  General  Orders,  No.  167,  Wiir  Depart- 
ment, December  28,  1917. 

1.  Your  communication  involves  the  construction  of  paragraph  II  of  General 
Orders,  No.  167,  War  Department  December  28.  1917,  which  reads : 

"  In  time  of  war  if  a  soldier  refuses  to  submit  to  operations  or  medical  ti'oat- 
ment  lie  will  be  examined  by  a  board  of  three  medical  officers  convened  by 
the  division  commander  or  commander  of  a  base  hospital.  If,  In  the  opinion  of 
the  board,  tlie  operation  or  medical  treatment  advised  is  necessary  to  enable 
the  soldier  to  perform  properly  his  military  duties,  and  he  persists  in  liis 
refusal  after  being  notified  of  the  findings  of  the  board,  he  may  be  trie<l  l)y 
court-martial  under  the  ninety-sixth  article  of  war." 

And  these  two  questions  are  presented:  (a)  Is  the  soldier  entitled  to' have 
the  three  members  of  the  board  make  personal  examination  of  hlni  bef(»ro 
making  Its  findings;  and  (h)  must  all  three  members  of  the  board  concur  in 
the  finding  that  the  operation  or  medical  treatment  is  ner'essary  to  enal)le  tlie 
soldier  to  proi)erly  perform  his  military  duties  to  bring  the  refusal  of  the  soldier 
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to  be  so  treated  within  the  terms  of  the  order.    These  two  questions  wlH  be 
answered  In  the  order  in  which  they  have  been  stated. 

2.  The  order  states  that  the  soldier  "  will  be  examined  by  a  board  of  three 
medical  officers  convened  by  the  division  commander  or  commander  of  a  base 
hospital."  Manifestly,  the  purpose  of  this  provision  was  to  obtain  the  proies- 
stonal  Judgment  of  three  medical  officers  after  a  personal  examination  and 
diagnosis  of  the  disease  or  disability  to  be  corrected  or  removed  by  the  operation 
or  the  medical  treatment.  It  is  not  complied  with  by  anything  less  than  an 
examination  by  each  of  the  three  officers. 

3.  The  order  contemplates  a  finding  concurred  in  by  the  board ;  that  is,  by 
all  the  members  of  the  board.  It  does  not  say  "  if  in  the  opinion  of  a  majority 
of  the  board,"  etc.  The  board  consists  of  three  members  and  the  opinion  of 
the  board  must  necessarily  be  the  opinion  of  all  the  members  thereof.  Hence, 
to  bring  a  case  within  the  provisions  of  the  order,  it  is  necessary  that  the 
findings  of  the  board  that  the  operation  or  medical  treatment  is  necessary  to 
enable  the  soldier  to  perform  properly  his  military  duties  be  unanimous. 


ABSENCE:  Status  of  Officer  Newly  AppoiHted  from  the  Banks,  Awaitin; 
Orders  at  his  Home. 

An  enlisted  man,  while  on  duty  at  Fort  Monroe,  Va.,  was  appointed  a  second 
lieutenant.  Upon  his  acceptance  of  his  commission,  the  adjutant  of  his  com- 
mand informed  him  that  he  was  at  liberty  to  remain  or  to  depart  for  his  home, 
as  he  saw  fit.  He  thereupon  went  to  his  home  in  Huntington,  W.  Va.,  and  while 
there  received  his  orders  directing  him  to  report  for  duty  at  Fort  I^avenworth, 
Kans.  Heldy  that  he  was  on  leave  of  absence  at  Huntington,  and  that  under 
A.  R.  1292  he  is  only  entitled  to  mileage  from  that  place,  where  he  received  his 
orders  announcing  his  change  of  station,  to  Tort  Leavenworth ;  that  his  claim 
for  mileage  from  Fort  Monroe  to  Fort  Leavenworth,  on  the  ground  that  he  was 
not  on  a  leave  status  while  in  Huntington,  is  untenable, 

245.6. 

War  Department,  J.  A.  G.  0.,  February  21,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  Second  Lieut.  R.  S.  Jones, 
National  Army,  is  entitled  to  mileage  under  circumstances  hereinafter  stated 
from  Fort  Monroe,  Va.,  to  Fort  Leavenworth,  Kans.,  or  from  Huntington,  W.  Va., 
to  Fort  Leavenworth,  Kans. 

2.  Lieut.  Jones,  while  on  duty  at  Fort  Monroe,  Va.,  was  appointed  second 
lieutenant  from  the  ranks.  His  appointment,  together  with  that  of  a  number 
of  others,  was  announced  in  Special  Orders,  No.  79,  War  Department,  April  6, 
1917,  as  follows: 

**34.  The  appointment  of  the  following  named  second  lieutenants  recently 
appointed  from  enlisted  men  of  the  Regular  Army,  with  rank  from  March  19, 
1917,  and  their  assignment  to  regiments  or  other  organizations  is  announced: 

"  Richard  S.  Jones,  appointed  from  corporal  of  Ordnance.  Assigned  to 
Twelfth  Infantry." 

The  order  further  directed: 

•*  Each  of  the  officers  named  within  the  continental  limits  of  the  United  States, 
assigned  to  the  Cavalry,  Field  Artillery,  and  Infantry,  will  report  in  person  not 
later  than  April  15,  1917,  to  the  commandant  of  the  Army  Service  Schools,  Fort 
Leavenworth,  Kans.,  for  duty.    ♦     ♦     ♦ 

"  The  travel  directed  is  necessary  in  the  milltai'y  service." 

It  apr)ears  that  when  Lieut.  Jones  received  this  order  he  was  at  his  home  in 
Himtington,  W.  Va.  He  contends  that  he  was  not  on  a  leave  status,  explaining 
that  the  Coast  Defense  adjutant  Informed  the  men  upon  their  being  appointed 
that  they  were  at  liberty  to  remain  or  depart  for  their  homes  as  we  (they)  saw 
fit,"  it  being  only  necessary  to  leave  their  future  addresses;  and,  further,  that: 

"After  accepting  commission,  upon  verbal  authority,  commanding  officer, 
Coast  Defense  of  Chesapeake  Bay,  I  proceeded  to  my  home,  420  Fourth  Street, 
Huntington,  W.  Va.,  to  await  orders." 

3.  In  the  opinion  of  this  office  Lieut.  Jones  was  on  leave  of  absence  at  Hunt- 
ington, W.  Va.,  and  that  under  paragraph  1292,  Army  Regulations,  ho  is  only 
entitled  to  mileage  from  Huntington,  the  place  where  he  received  his  orders 
announcing  his  change  of  station,  to  Fort  Leavenworth,  Kans. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF   ARlviY.  121 

INSIGNIA  OF  MERIT:  Forfeiture  of  Slgrbt  to  Serrlce  Badge. 

A  member  of  the  Mai'lne  Corps  participated  in  the  capture  of  Vera  Cruz  and 
later,  during  the  same  enlistment,  deserted.  He  is  still  in  the  service,  pre- 
sumably with  an  unadjudicated  charge  of  desertion  against  him.  Held,  that  he 
is  not  entitled  to  the  Mexican  service  badge,  since  he  has  forfeited  all  rights 
accruing  to  him  during  his  enlistment  by  reason  of  his  desei*tion  in  such  en- 
listment. N 

220.5. 

War  Department,  J.  A.  G.  0.,  February  22,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  requests  an  opinion  whether  Sergt. ,  Company 

C,  Three  hundred  and  sixteenth  Engineers,  who,,  as  a  member  of  the  Marine 
detachment  of  the  United  States  steamship  Minnesotay  participated  in  the  cap- 
ture of  the  city  of  Vera  Cruz.  Mexico,  April  22,  1914,  and  later,  during  the 
same  enlistment,  deserted,  is  eligible  to  the  Mexican  service  badge. 

It  appears  that  after  the  capture  of  Vera  Cruz,  on  April  22, 1914,  Sergt. 

remained  on  shore  duty  at  El  Tejar,  Mexico,  until  April  30,  1914,  when  he  re- 
turned to  his  ship,  and,  on  September  2,  1914,  deserted  from  the  Marine  Corps. 
It  does  not  appear  how  the  charge  of  desertion  against  him  was  disposed  of, 
but  he  is  now  in  the  service.  It  is  assumed  that  there  is  an  unadjudicated 
chaise  of  desertion  again.st  him. 

2.  Within  the  letter  of  paragraph  4,  General  Orders,  No.  155,  War  Depart- 
ment, 1917,  Sergt. would  be  entitled  to  the  badge;  but  it  is  the  opinion 

of  this  office  that,  having  deserted  from  the  Marine  Corps  in  the  enlistment 
In  which  he  earned  the  right  to  the  Mexican  service  badge,  he  forfeited  all 
rights  accruing  to  him  during  the  enlistment,  including  the  right  to  the  Mexican 
service  badge. 

RESERVE  OFFICERS'  TRAINING  CORPS:  No  Security  Required  for  Lni- 
fotrms  not  Furnished  by  OoYernnient. 

Where  institutions,  at  which  one  or  more  units  of  the  Reserve  Officers*  Train- 
ing Corps  are  maintained,  furnish  uniforms  for  their  students  and  receive  com- 
mutation therefor  under  the  act  of  May  12, 1917  (40  Stat.  40,  71),  such  uniforms 
remain  the  property  of  the  institutions  in  question,  or  of  the  students  them- 
selves. Since  such  uniforms  are  not  the  property  of  the  United  States  within 
the  provisions  of  section  47  of  the  national  defense  act  (39  Stat.  166,  192), 
neither  a  bond  nor  an  insurance  policy  should  be  exacted  in  such  cases. 

168. 

War  Department,  J.  A.  G.  C,  February  23,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  on  the  question  of  furnishing  bond  and 
fire  insurance  policy  In  cases  where  Institutions  at  which  one  or  more  units  of 
the  Reserve  Officers'  Training  Corps  are  maintained  which  furnish  uniforms  for 
their  students  and  receive  commutation  therefor  under  act  of  May  12,  1917  (40 
Stat.  40,  71).  providing  as  follows: 

"  Provided  further,  That  the  Secretary  of  War  may,  in  his  discretion,  and 
under  such  regulations  as  he  may  prescribe,  permit  such  institutions  to  furnish 
their  own  uniforms  and  receive  as  commutation  therefor  the  sum  allotted  by  the 
Secretary  of  War  to  such  institutions  for  uniforms." 

The  Acting  Quartermaster  General  expresses  the  opinion  that  uniforms  ob- 
tained in  this  way  are  not  "  property  of  the  United  States  "  as  that  term  is 
used  in  section  47  of  the  national  defense  act.     (39  Stat.  166,  192.) 

2.  The  language  of  the  act  of  May  12,  1917,  supra,  authorizes  a  commutation 
to  the  institutions  for  furnishing  "their  oicn  wiifonns"  and  It  Implies  that  the 
uniforms  remain  the  property  of  the  institution  or  of  the  students  thereof. 
I  concur  in  the  view  of  the  Acting  Quartermaster  General  that  uniforms  ob- 
talne<i  in  this  way  are  not  the  "  property  of  the  United  States  "  as  that  terra  is 
used  in  section  47  of  the  national  defense  act ;  and  that  neither  a  bond  nor  an 
insurance  policy  should  be  exacted  in  such  cases. 

PATENT:  Talfdlty  of  Restriction  on  Use  of  Patented  Article. 

A  restriction  stamped  upon  pyrene  extinguishers  providing  that  they  shall 
be  used  only  with  the  liquid  pyrene,  appliances  and  fittings  made  or  approved 
by  the  manufacturer  of  sucli  extinguishers  is  no  bQr  to  tlie  purchase  by  tho 
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Quartermaster  General  of  tetrachloride  for  use  in  such  extinguishers.  It  has 
recently  heen  decided  by  the  United  States  Supreme  Court  (243  U.  S.  502)  that 
tlie  law  does  not  empower  the  patent  owner  to  restrict  the  use  of  its  patented 
.irticle  to  certain  designated  materials  forming  no  part  of  the  patented  inven- 
tion, or  to  send  such  article  forth  into  the  channels  of  trade  subject  to  condi- 
tions as  to  use  or  royalty  to  be  imposed  thereafter  at  the  vendor's  discretion. 

413.2. 

February  23,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 
To :  Quartermaster,  Washington  Barraclcs,  D.  C. 
Subject :  Refilling  of  pyrene  fire  extinguishers. 

1.  In  your  communication  of  the  13th  you  submit  the  question  whetlier  it 
is  permissible  for  the  Quartermaster  General  to  purchase  tetrachloride  for 
use  in  several  hundred  pyrene  extinguishers  puFpliased  by  the  Government,  upon 
each  of  wiiich  there  was  stamx)ed  the  following  restriction : 

**  This  device  Is  sold  by  Pyrene  Manufacturing  Co.  with  the  license  restrictioti 
against  alterations  or  additions  of  whatsoever  nature;  that  it  shall  be  useil 
only  with  the  liquid  pyrene,  appliances  and  fittings  made  or  approved  by 
Pyrene  Manufacturing  Co.,  New  York  City." 

You  further  state  that  the  principal  ingredient  of  the  fluid  used  in  the  ex- 
tinguisher is  carbon  tetrachloride,  which  can  be  purchased  for  JJ51.70  a  gallon, 
and  that  the  pyrene  fluid  costs  $3.33  a  gallon.  It  does  not  appear  wliether 
the  pyrene  extinguisher  or  the  regular  pyrene  fluid,  or  either  of  them,  are 
patented  articles.    It  is  assumed,  however,  that  they  are. 

2.  The  specific  legal  question  here  involved  is  whether  the  restriction  placerl 
upon  the  use  of  the  device  sold  by  the  Pyrene  Manufacturing  Co.  Is  valid  in 
the  sense  that  It  binds  the  United  States  or  any  vendee  and  limits  and  restricts 
the  right  to  so  use  the  device*  in  the  ways  specified.  In  other  words,  is  there  any 
distinction  between  the  right  of  ownership  and  the  right  of  use  as  far  as  this 
article  is  concerned?  Obviously,  it  was  the  purpose,  in  view  of  these  restric- 
tions, to  reserve  to  tlie  manufacturer  or  patentee  the  right  to  control  the  use 
of  this  device  so  that  any  violation  of  the  use  so  restricted  could  be  enjoined 
as  an  invasion  of  the  patented  right. 

3.  At  common  law  any  attempt  to  restrict  the  use  or  the  price  of  a  chattel 
by  tlie  purchaser  was  held  void  as  contravening  the  public  policy  in  favor  of 
tiie  free  alienation  of  chattels.  This  view  was  well  expressed  by  Mr.  Justice 
liurton  in  Park  v.  Hartman,  153  Federal  24,  39,  where,  speaking  for  the  court, 
he  said : 

"  The  right  of  alienation  is  one  of  the  essential  incidents  of  a  right  of  general 
property  in  movables,  and  restraints  upon  alienation  have  been  generally  re- 
j2:arded  as  obnoxious  to  public  policy,  which  is  best  subserved  by  great  freedom 
of  traffic  in  such  things  as  pass  from  hand  to  hand.  General  restraint  In  the 
alienation  of  articles,  things,  chattel.s,  except  when  a  very  special  kind  of 
j)roperty  Is  Involved,  such  as  in  slave  or  an  heirloom,  have  been  generally 
held  void." 

But  the  patent  law,  section  4884,  Revised  Statutes,  grants  to  the  patentee 
tlie  right  to  "make,  use,  and  vend"  the  article  patented.  In  view  of  tlie 
re<*ent  decision  of  the  Supreme  Court  in  MotUyn  Picture  Patents  Co.  v.  Univerml 
Film  Co.,  243  U.  S.  502,  to  be  hereinafter  more  fully  discussed,  It  will  not  be 
necessjiry  to  review  at  length  the  cases  and  the  decisions  governing  prior  to 
tile  liolding  in  this  case.  It  will  suffice  to  say  that  several  of  the  lower  Feileral 
courts,  ns  well  as  the  Supreme  Court,  uphold  the  view  that  restrictions  upon  the 
use  of  the  patented  article  are  valid. 

4.  These  cases  are  resolvabtti  into  two  general  types,  the  one  relating  to 
the  use  of  the  article  and  the  other  In  reference  to  Its  use  with  nonpatented 
acces.sories.  The  argument  In  favor  of  the  restriction  of  the  use  was  sustained 
on  the  theory  that  the  law  gave  the  patentee  the  sole  right  to  use  the  right  for 
all  purposes,  and  that  he  possessed  the  power  to  grant  tliis  plenary  right  of 
use  to  his  vendee  or  to  grant  only  a  partial  right.  That  Is,  the  validity  of  such 
restriction  was  made  to  rest  on  the  rule  that  the  measure  of  the  vendee's  right 
was  the  extent  of  the  grant. 

.").  lu  the  other  type  of  restriction  the  argument  proceeded  upon  the  theory 
tliiit  since  the  patentee  could  withhold  his  patent  altogether  from  public  use  h*^ 
must  be  permitted  logically  and  juridically  to  impose  any  condition  he  might 
.see  tit  upon  such  use  of  it  as  he  cared  to  sell  or  permit.  Clearly,  these  ariru- 
inents  are  predicated  upon  the  proposition  that  even  after  title  to  a  patented 
articl/^  has  passed,  the  patentee's  monopoly  as  to  its  use  still  clings  to  it.    And 
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to  pursue  Uie  deduction  further  It  must  be  admitted  tiiat  once  an  absolute 
title  even  to  a  patented  article  has  passed  its  use  and  its  control  should  not  be 
regulated  by  the  ^)ecial  rules  of  patent  law  but  rather  by  tlie  general  rules 
that  govern  property. 

6.  Reference  will  now  be  made  to  the  leading  case  of  Henry  v.  Dick  Co. 
224  United  States  1,  2.    The  court  there  held  : 

**  While  an  absolute  and  unconditional  sale  operates  to  pass  <he  patented 
article  ontside  the  t>oundaries  of  the  patent,  a  patentee  may  nevertheless  re- 
stiict  the  use  of  his  vendee  within  specific  boundaries  of  time,  place,  or  method 
as  to  make  such  prohibited  use  an  infringement  and  not  a  mere  breach  of 
collateral  contract." 

This  case  and  the  rule  there  announced  has  been  overruled  in  the  Motion 
Picrture  case,  9iipra.  In  this  case,  decided  April  9,  1917,  the  Dick  case  was 
expressly  overruled,  and  the  rule  announced : 

"  That  the  law  does  not  empower  the  patent  owner  by  notices  attached  to  the 
things  patented  to  extend  the  scope  of  the  patent  monopoly  by  restricting  their 
use  to  materials  necessary  for  their  operation  but  forming  no  -part  of  the 
patented  invention,  or  to  send  such  articles  forth  into  the  channels  of  trade 
subjwt  to  conditions  as  to  use  or  royalty,  to  be  imposed  thereafter,  in  the 
vendor's  discretion." 

This  case  is  a  far  reaching  step  in  recognition  of  the  right  to  deal  In  a  pat- 
en letl  article  free  of  restrictions  as  to  use  or  price.  In  fact,  in  the  Motion 
Picture  case  the  Supreme  CJourt  refused  to  enforce  a  restriction  imposed  by  the 
t>ateutee  on  his  patented  motion  picture  projecting  machine  to  the  effect  that 
it  sliould  be  used  and  could  only  be  used  with  films  manufactured  by  the 
patentee.  This  case  clearly  announces  the  rule  applicable  to  the  question 
propounded. 

7.  It  is  therefore  the  opinion  of  this  office  that  the  quartermaster  can  freely 
use  tlie  pyrene  fire  extinguishers  now  in  his  possession  in  connection  with 
carbon  tetrachloride  or  any  other  chemical  substance  which  In  his  judgment 
will  effectively  answer  the  requirements,  and  that  he  is  not  required  by  virtu  a 
of  the  restrictions  stamped  upon  each  such  extinguisher  to  purchase  the  pyrene 
fluid  approvetl  and  manufactured  by  the  Pyrene  Manufacturing  Co.,  of  Now 
\ork  City. 


LINE  OF  DUTY:  Death  of  Soldier  while  on  Furlougrli. 

An  enlisted  man  was  sent  to  the  base  hospital,  his  disease  being  contracted 
apparently  in  line  of  duty.  Upon  his  release  from  the  hospital  he  w^as  grunted 
8  15  days'  furlough,  and  while  on  such  furlongh  he  died  at  his  home.  Held, 
that  since  a  soldier's  death  may  be  In  line  of  duty,  even  though  he  was  on  fur- 
lough. Moore  v.  United  States,  48  Court  of  Claims  110,  and  since  there  Is  no 
evidence  that  this  soldier's  death  resulted  from  his  misconduct  (35  Stat.  30(5, 
108)  and  (35  Stat.  732,  735)  such  death  should  be  regarded  as  having  occurred 
in  line  of  duty  and  not  as  a  result  of  his  own  misconduct. 

220.8. 

War  I>partment,  J.  A.  G.  O.,  February  23,  1918.— To  the  Secretary  of  War. 

1.  These  papers  relate  to  the  death  of  the  late  Corpl.  Harry  H.  Bryant,  Com- 
pany B,  One  hundred  and  thirty-third  Machine  Gun  Battalion,  at  Marshall, 
Tex.,  December  30,  1917. 

2.  It  does  not  appear  from  the  accompanying  papers  that  a  board  of  ofllcors 
was  convened  to  investigate  the  soldier's  death,  as  required  by  the  Regulations, 
but  that  Oorpl.  Bryant  died  at  his  home  in  Marshall,  Tex.,  w^hile  on  a  furlough, 
the  physician  stating  that  Corpl.  Bryant  died  "from  infected  glands  of  the 
necJv."  (Ukpt,  Isaac  A.  Morgan,  the  soldier's  company  commander,  states,  in 
part,  that— 

*•  Tliis  soldier  was  marked  quarters  on  the  company  sick  report  for  the  fif- 
teenth of  October,  1917,  and  removed  to  the  base  hospital  upon  the  sixteenth  of 
0<-t<>ber,  1917,  showing  nature  of  disease  as  being  in  line  of  duty.  He  was  re- 
turne<l  to  doty  upon  the  sick  reiwrt  for  the  nineteenth  of  October,  1917,  and 
again  sent  to  tlie  base  hospital  the  tenth  of  December,  1917.  He  was  releaseil 
from  the  base  hospital  the  twenty-third  of  December,  1917,  and  given  a  fur- 
lough for  15  days  beginning  the  twenty-third  day  of  December,  1917." 

3.  In  view  of  the  decision  of  the  Court  of  Claims  in  William  A.  Moore  v. 
United  States  (48  Ct  Cls.  110,  113),  In  which  the  court  said: 

"What  does  the  phrase  *  in  line  of  duty*  as  used  in  this  statute  mean?  As 
a  general  proposition,  we  believe  a  soldier  is  in  line  of  duty  until  separated 
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the  employment  is  by  tlie  United  States,  and  the  State  is  without  jurisdiction 
to  limit  or  prescribe  the  conditions  under  wliich  the  United  States  exercises  its 
powei'S, 


ARTICLES  OF  WAR  70:  Period  During  which  Soldier  Awaiting  Trial  may 
be  Held  in  Arrest. 

Pursuant  to  tlie  provisions  of  Articles  of  War  70,  when  any  person  subject  to 
military  law  is  arrested  a  copy  of  the  charges  upon  which  he  Is  to  be  tried 
shall  be  served  upon  him  within  eight  days  after  his  arrest;  he  shall  be 
brought  to  trial  with  10  days  after  his  arrest  unless  the  necessities  of  the 
sei-vice  prevent  the  trial  within  that  time,  and  that  in  any  event  he  shall  be 
broup:ht  to  trial  within  30  days  after  the  expiration  of  said  10  days'  period 
or  within  40  days  after  his  arrest.  If  a  copy  of  the  charges  be  not  served 
upon  such  person  within  eight  days  after  his  arrest  or  confinement  he  is  en- 
titled to  be  released  therefrom.  If,  however,  charges  are  properly  served 
and  the  court  is  not  begun  within  40  days  after  the  date  of  the  arrest,  he  is 
entitled  to  be  released.  He  may,  nevertheless,  be  trlwl  at  any  time  within 
12  months  after  his  release  from  such  arrest. 

2r)0.3. 

FEBarABY  25,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To:  Department  judge  advocate,  Department. 

Subject:  Demand  of  Pvt  John  Williams,  Company  G,  Fifty-first  Infantry,  for 

release  from  confinement  while  awaiting  trial  for  capital  offense. 

1.  The  question  presented  in  your  communication  of  February  14,  calls  for 
a  construction  of  the  seventieth  article  of  war  and  arises  thus:  Pvt.  Williams 
was  arresteil  October  23,  1917,  and  placed  in  confinement  on  the  next  day 
charged  witli  having  deserted  on  the  13th  of  that  month.  It  is  assumed  that 
he  has  been  under  arrest  and  in  confinement  since  his  apprehension.  It  does 
not  appear  when,  if  at  all,  a  copy  of  the  charges  were  served  upon  him. 
Charges  were  received  at  the  oflice  of  the  department  judge  advocate  Decem- 
ber 11,  1917,  that  is,  more  than  a  month  and  a  half  after  tiie  Foldier  wns 
arrested  and  placed  In  confinement,  and  these  charges  were  referred  out  for 
trial  on  the  same  day.  It  is  stated  that  the  case  has  been  set  for 
trial  three  different  times  and  each  time  continued  by  the  court  under  the 
twentieth  article  of  war.  The  trial  now  seems  to  be  waiting  on  the  recovery 
of  a  material  witness  ill  and  incapacitated  for  attendance  upon  the  court,  be- 
cause of  burns  from  which  he  is  suffering.  On  January  28,  1918,  the  prisoner 
in  writing  demanded  that  he  be  releaseil  from  confinement  under  the  pro- 
visions of  the  seventieth  article  of  war.  You  inquire  to  what  extent  this 
ai'ticle  is  to  be  regarded  as  mandatory  and  to  what  extent  discretionary. 

2.  The  seventieth  article  of  war  reads: 

"  Article  70.  Investigation  of  and  action  upon  charged. — ^No  person  put  in 
arrest  shall  be  continued  in  confinement  more  than  eight  days,  or  until  such 
time  as  a  court-martial  can  be  a^^sembled.  When  any  person  is  put  in  arrest 
for  the  purpose  of  trial,  except  at  remote  military  posts  or  stations,  the  ofllcer 
by  whose  order  he  is  arrested  shall  see  that  a  copy  of  the  charges  on  which  he 
is  to  be  tried  Is  served  upon  him  witiiln  eight  days  after  his  arrest,  and  that 
he  Is  brought  to  trial  within  10  days  thereafter,  unless  the  necessities  of  the 
service  prevent  such  trial;  and  then  he  shall  be  brought  to  trial  within  30 
days  after  the  expiration  of  said  10  days.  If  a  copy  of  the  charges  be  not 
served,  or  the  arrested  person  be  not  brought  to  trial,  as  herein  required,  the 
arrest  shall  cease.  But  persons  released  from  arrest,  under  the  provisions 
of  this  article,  may  be  tried  whenever  the  exigencies  of  the  service  shall 
permit,  within  13  months  after  such  release  from  arrest;  Provided,  That  in 
time  of  peace  no  person  shall,  against  his  objection,  be  brought  to  trial  before 
a  general  court-martial  within  a  period  of  five  days  subsequent  to  the  service 
of  charges  upon  him." 

This  article  in  its  present  form  is  substantially  a  reenactment  of  the  old 
seven tietli  and  seventy-first  articles  of  war,  modified  to  the  extent  that  its 
provisions  are  made  applicable  alike  to  officers  and  enlisted  men.  The  fii*st 
sentence  provides  that  "  no  person  put  in  arr&*t  shall  be  continued  in  con- 
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fiueiiioiit  niore  tlian  eight  days  or  until  such  time  as  a  court- martini  can  bo 
assembled.*'  If  this  provision  stood  alone  the  limitation  made  here  upon  tho 
perio<l  of  confinement  would  be  modified  and  extended  by  the  clause  "  until 
such  time  as  a  court-martial  can  be  assembled,'*  which  would  mean  when  a 
court-martial  could  "  practicably  or  reasonably  be  assembled,  1.  e.,  as  soon  as 
the  exiji^encies  of  the  service  may  permit"  (Winthrop,  vol.  1,  p.  165).  Tlie 
succeeding  provisions^  however,  place  a  clear  limitation  upon  the  time  during 
wliich  a  person  may  be  held  in  arrest  upon  charges  pending  for  trial  before  a 
court-martia).  except  at  remote  military  posts  or  stations.  These  require  that 
a  copy  otf  the  charges  shall  be  served  upon  the  prisoner  within  eight  days 
after  his  arrest,  and  that  he  be  brought  to  trial  within  10  days  thereafter, 
•*  unless  the  necessities  of  the  service  prevent  such  trial ;  and  then  he  shall 
be  brought  to  trial  within  30  days  after  the  expiration  of  said  10  daj's."  The 
phrase  "  within  10  days  thereafter,"  means  10  days  after  the  date  of  the 
arrest  and  not  10  days  after  the  expiration  of  the  eight  days  within  which 
charges  sliall  be  served  (C.  15650). 

DiscuaRing  the  old  articles  70  and  71,  the  provisions  of  which,  as  heretofore 
noted  .were  reenacted  in  the  present  seventieth  article  and  made  applicable 
alike  to  officers  and  enlisted  men.  Col.  Winthrop  said : 

"The  effect  of  the  article,  old  article  No.  70,  as  to  officers  thus  is,  that 
officers  In  close  arrest  may  not  be  retained  in  such  arrest  for  a  longer 
period  than  eight  days  unless  a  court-martial  can  not  with  reasonable  dili- 
gence be  assembled  within  that  time.  How  much  longer  they  may  be  held  if 
a  court  can  not  thus  convene,  is  left  indefinite. 

"But  bere  intervenes  article  71,  which  provides,  among  other  things,  that 
•except  at  remote  military  i)osts  and  stations'  i.  e.  those  on  the  frontier 
or  which  are  distant  because  of  the  absence  of  facilities  or  communication 
thei-ewith,  officers  of  the  Army  shall  not  be  held  in  arrest  for  a  longer  period 
than  40  days.  Construing  this  article  with  the  former,  the  result  is  that,  as  to 
excepted  cases,  article  70  is  left  to  apply  without  qualification,  while  as  to 
other  cases  it  cannot  be  held  to  authorize,  under  any  circumstances,  a  con- 
finement before  trial  longer  than  40  days."     (Winthrop,  vol.  1,  p.  165.) 

In  an  opinion  under  date  of  February  16,  1905,  this  office  used  this  language 
with  reference  to  the  old  seventieth  and  seventy-first  articles  of  war : 

**  Two  articles  of  war,  the  seventieth  and  severtty-first,  are  applicable  to  the 
case  of  an  oflScer  in  arrest ;  but  the  requirements  of  both  are  addressed  to  the 
period  in  which  an  oflScer  may  be  kept  in  arrest  previous  to  trial,  and  both 
cease  to  be  operative  as  remedial  agencies  after  the  trial  has  begim.  This  for 
the  reason  that  it  is  impossible  to  lay  down  any  rules  respecting  the  time  that 
shall  be  consumed  in  tlie  trial  of  the  case  "  (G.  16131). 

The  former  opinions  of  this  office  give  effect  to  tJie  manifest  purpose  of  tiio 
statute,  and  it  Is  now  held  that  when  any  person  subject  to  military  law  is 
arresteil  a  copy  of  the  charges  upon  which  he  is  to  be  tried  shall  be  served 
upon  him  within  8  days  after  his  arrest;  that  he  shall  be  brought  to  trial 
within  10  days  after  his  arrest,  unless  the  necessities  of  the  service  prevent 
the  trial  within  that  time;  and  tliat  in  any  event  he  shall  be  brought  to  trial 
within  30  days  after  the  expiration  of  said  10  days*  period,  or  within  40  days 
after  his  arrest. 

3.  The  question  theft  naturally  arises.  What  is  the  effect  of  the  failure  to 
comply  with  lAese  statutory  requirements?  That  question  is  answered  in  the 
following  language  found  in  article  70: 

"  If  a  copy  of  the  charges  be  not  served  or  the  arrested  person  be  not  brouglit 
to  trial  as  herein  required,  the  arrest  shall  cease.  But  persons  released  from 
arrest  under  the  provisions  of  this  article  may  be  tried  whenever  the  exigencies 
of  the  service  shall  permit  within  12  months  after  such  release  from  arrest." 

In  an  opinion  of  this  office  under  date  of  January  21,  1918  (Ops.  J.  A.  O., 
250.35),  in  the  case  of  Capt.  Smedberg,  this  language  was  used: 

'* According  to  the  facts  stated  in  the  complaint  and  the  indorsement  Carit. 
Smed^erg  was  arrested  on  December  12,  1917,  a  copy  of  the  charges  against 
bim  were  not  served  as  r^oired  under  the  provisions  of  the  seventieth  article 
ot  war,  and  his  arrest  ceased  to  be  operative  by  law  on  the  20th  day  of 
December." 

4.  In  the  instant  case  Pvt.  Williams  was  entitled  to  be  released  from  arrest 
on  the  expiration  of  8  days  thereafter  if  charges  were  not  served  upon  him. 
and  if  charges  were  served  upon  him  within  that  time  and  he  was  not  brought 
to  trial,  that  is,  if  the  trial  was  not  actually  begun  within  40  days  after  his 
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arrest,  lie  was  entitled,  by  operation  of  law,  to  release  from  arrest  and  con- 
finement. He  may,  of  eowrse,  be  tried  at  any  time  wittiin  12  months  after  hla 
release  from  arrest  whenever  the  exigencies  of  the  service  will  permit. 


WAR  RISK  INSURANCE:  Effect  of  Discharge  for  Fraudulent  Enlistment. 

Where  a  man  guilty  of  fraudulent  enlistment  by  reason  of  concealment  of 
minority  has  been  discharged  on  account  of  the  fraudulent  enlistment  all  rights 
which  he  acquired  by  reason  of  such  fraudulent  enlistment  are  voided.  Con- 
sequently the  Government  is  entitled  to  cancel  all  w^ar  risk  insurance  applied 
tor  by  and  granted  to  such  man  while  in  the  service. 

004,6. 

War  Department,  J.  A.  G.  O.,  February  25,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  ofhce  is  requested  as  to  the  military  status  of  a  man 
guilty  of  a  fraudulent  enlistment  by  reason  of  concealment  of  minority  with 
respect  to  the  effect  of  a  discharge  for  such  enlistment  upon  war  risk  insurance 
applied  for  by  him  while  in  the  service. 

2.  A  man  guilty  of  fraudulent  enlistment  by  reason  of  concealment  of  minor- 
ity is  prevented  from  taking  advantage  of  his  own  fraud  and  may  be  con- 
tinued in  the  service  at  the  option  of  the  Government.  The  enlistment  is, 
however,  voidable  at  the  option  of  the  Government;  and  where  the  man  so 
enlisted  has  been  discharged  on  account  of  the  fraudulent  enlistment  all  rights 
which  he  acquired  by  reason  of  such  fraudulent  enlistment  are  voided.  Conse- 
quently, the  Government  is  entitled  to  cancel  all  insurance  applied  for  by  and 
granted  to  such  man  while  in  the  service. 


MESS  SERGEANTS:  Detail  of  Enlisted  Men  as  Mess  Sergeants  In  Signal 
Corps. 

.  A  sergeant,  first  class,  can  properly  be  detailed  as  mess  sergeant  in  the  Signal 
Corps  and  receive  the  additional  pay  of  $6  per  month  provided  for  by  the  Act 
of  May  11,  1908  (35  Stat  106,  109).  Army  Regulations  1346,  C.  A.  R.  No,  51, 
Feb.  5,  1917,  which  regulates  this  matter,  makes  no  specifications  of  the  grades 
from  which  men  may  be  detailed  as  mess  sergeant,  except  in  the  case  of  ser- 
geants, first  class^  Medical  Department 

242.1. 

War  Department,  J.  A.  G.  O.,  Febninry  26, 1918.-— To  The  Adjutant  General. 

1.  The  question  raised  by  the  quartermaster,  San  Diego,  Cal.,  is  whether  a 
Kergeant,  first  class,  can  properly  be  detailed  as  mess  sergeant  in  the  Signal  Corps 
and  receive  additional  pay  of  $6  per  month  provided  for  by  the  act  of  May  11, 
1908.  (35  Stat.  106,  109.)  He  refers  to  paragraph  1466,  Manual  for  Quarter- 
master Corps,  1916,  which  declares  that  first  sergeants  and  color  sergeants  are 
not  eligible  to  detail  as  me&s  sergeants,  and  expresses  the  view  that  this  does 
not  apply  to  first-class  sergeants. 

2.  It  is  a  matter  of  regulation  only  as  to  what  grades  of  enlisted  men  shall 
be  regarded  as  eligible  for  detail  as  mess  sergeants  for  those  branches  of  the 
service,  including  the  Signal  Corps,  for  which  the  statutory  grade  of  mess 
sergeiint  has  not  been  provided.  Paragraph  1346,  Army  Regulations,  as  it  read 
before  amendment  in  the  present  form  (C.  A.  R.  No,  51,  Feb.  5,  1917),  specified 
the  grades  from  which  details  were  authorized  to  be  made,  as  follows: 

"  Mess  sergeants  will  be  detailed  from  the  grade  of  sergeant,  drum  major,  or 
troop,  battery,  or  company  quartermaster  sergeant,  or  sergeant,  Hospital  Corps, 
by  the  officer  in  Immediate  command  of  the  company  or  detachment  Mess 
sergeants  may  be  detailed  from  the  grade  of  sergeant  first  class.  Hospital  Corps, 
but  only  by  special  authority  of  the  Surgeon  General  in  each  individual  case, 
granted  after  consideration  of  evidence  showing  that  such  detail  is  necessary 
and  for  the  best  interests  of  the  service." 

The  amended  regulation  omits  the  specification  of  the  grades  from  which  men 
will  be  detailed,  except  with  reference  to  details  **  from  the  grade  of  sergeant, 
first  class,  Medical  Department."  The  result  of  the  omission  leaves  it  optional 
with  those  charged  with  the  duty  of  making  such  details  as  to  the  grades  from 
which  details  may  be  made,  except  as  provided  in  the  regulation  regarding 
details  from  the  grade  of  sergeant  first  class,  Medical  Department    This  was 
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the  view  expressed  by  this  office  In  an  opinion  dated  July  7, 1917  (1  Oi)s.  J.  A.  G. 
69),  addressed  to  The  Adjutant  General.  In  the  opinion  of  this  office  there  is 
no  objectiou  to  tlie  detail  of  first  class  sergeants  in  the  Signal  Gorpa  as  mess 
sergeants. 


INSIGNIA  OF  MERIT:  Quallfleation  for  Badge  of  Expert  Riflemen. 

A  person  who  qualified  as  an  expert  rifleman,  sharpshooter,  or  marksman 
while  in  attendance  as  a  civilian  at  the  Plattshurg  Training  Camp  in  1915  or 
1916,  and  wlio  lias  since  that  time  heen  commissioned  as  an  ofllcer  in  the  Army, 
ip  not  entitled  to  wear  the  badge  of  an  exi>ert  rifleman,  sharpshooter,  or  marks- 
man by  reason  of  such  qualification.  These  badges  are  a  part  of  the  uniform  and 
are  prescribed  only  for  qualifications  attained  in  the  service.  (Small  Arms 
Firing  Manual,  section  246.) 

210.5. 

War  Department  J.  A.  G.  0.,  February  26.  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  refers  to  this  office  for 
opinion  a  letter  from  Second  Lieut.  Charles  H.  Wilmerding,  Field  Artillery, 
« Officers'  Reserve  Corps,  dated  February  11,  1918,  in  which  he  asks  whether  he 
is  entitled  to  wear  the  badge  of  an  expert  rifleman  or  sharpshooter. 

It  is  stated  that  he  qualified  as  an  expert  rifleman  at  the  Plattsburg  Training 
Camp  in  August,  1915,  and  as  a  sharpshooter  at  the  Plattsburg  Training  Camp 
In  .Tune,  1916.  It  is  assumed  that  Lieut  Wilmerding  attended  these  camps  as  a 
civilian. 

2.  Lieut.  Wilmerding  did  not,  while  an  officer  or  enlisted  man,  qualify  as  an 
expert  rifleman  or  sharpshooter.  The  badges  for  these  qualifications  are  a  part 
of  the  uniform  and  are  prescribed  only  for  qualifications  attained  in  the  service. 
Hinall  Arms  Firing  Manual,  section  246,  provides  that  a  soldier  qualifying  as  a 
marksman,  sharpshooter,  or  expert  rifleman  is  entitled  to  wear  the  badge  of  the 
respective  grades  as  long  as  he  continues  to  draw  increase  pay  for  that  qualifleft- 
tion.  Paragra[)h  1345  of  the  Army  Regulations  allows  additional  pay  for  expert 
riflemen,  sharpshooters,  and  marksmen  from  the  date  of  qualification  until  the 
next  opiK)rtunity  to  requalify  or  for  one^ear  if  no  opportunity  for  requalifying 
Iv  presented  within  that  year. 

3.  I  am  of  the  opinion  that  Second  Lieut.  Charles  H.  Wilmerding  is  not  en- 
title<l  to  wear  the  badge  of  an  expert  rlfieman  or  sharpshooter,  he  not  having 
qualified  as  such  while  in  the  military  service  of  the  United  States. 


DISCIPLINE:  Dissolution  of  Conrt-MartlaL 

There  is  no  necessity  for  making  a  formal  order  dissolving  a  court-martial. 
Nothing  Is  gainecl  by  the  making  or  promulgation  of  such  an  order,  and  some 
embarrassment  may  be  caused  thereby.  If  no  formal  order  dissolving  a  court- 
martial  is  made  the  court  may  be  reconvened  at  any  time  when  necessary  to 
reconsider  its  action. 

319.1. 

February  27,  1918. 

1.  In  your  monthly  report  dated  February  1,  1918,  information  is  requested 
as  to  how  long  a  court  Is  to  be  kept  alive  without  dissolution  after  the  last 
c-nse  tried  by  such  court  has  been  sent  to  the  office  of  the  Judge  Advocate 
General. 

2.  There  is  no  necessity  for  making  a  formal  order  dissolving  a  court-martial. 
Nothing  is  gained  by  the  making  or  promulgation  of  such  an  order,  and  some 
embarrassment  may  be  caused  thereby.  If  no  formal  order  dissolving  a  court- 
martial  is  made  the  court  may  be  recommended  at  any  time  when  neces.sary 
to  reconsider  its  action. 


UNIFORM:  Bight  of  Soldier  In  Uniform  to  Claim  Admittance  to  an  Inn. 

An  innkeeper  is  subject  to  civil  action  and  indictment  who,  when  he  han 
room,  refuses  to  receive  and  duly  entertain  a  member,  in  uniform,  of  the 
military  or  naval  forces  of  the  United  States,  upon  tender  of  a  reasonable 
price  for  such  entertainment 
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325.2. 

Febrttart  27,  1918. 

1.  By  the  papers  In  reference  Is  submitter!  primarily  a  request  for  general 
information  raUior  than  a  proposition  Involving  legal  questions.  The  question 
asked  is.  **  Kindly  advise  if  there  are  any  hotels  in  the  United  States  to  which 
pi'ivates  of  either  the  Army  or  Navy,  in  uniforms,  are  not  allowed  admittance." 

There  is  no  Federal  law  bearing  directly  upon  this  subject,  except  the  act  of 
March  1,  lf>ll  (30  Stat.  963),  which  punishes  any  proprietor,  manager,  or 
employee  of  a  theater  or  other  place  of  entertainment  or  amusement  in  the 
District  of  Cofvmbia  or  in  any  territory,  the  District  of  Alaska,  or  the  insufar 
possessions  of  the  United  States  who  makes  or  causes  any  discrimination 
against  persons  wearing  the  uniform  of  the  United  States  Army,  Navy,  Revenue 
Cutter  Service  or  Marine  Corps.  There  are  laws  in  many  States  of  this 
country  proliil)iting  discrimination  against  the  uniform,  but  there  Is  no  Federal 
law  which  prohibits  discrimination  against  persons  wearing  the  uniform  in  so  far 
as  innkeepers  are  concerned. 

2.  The  State  of  Virginia  passed  a  law,  approved  March  21,  1916,  prohibiting 
discrimination  by  common  caiTiers,  innkeepers^  proprietors  or  lessees  of  any 
place  of  public  amusement  against  persons  lawfully  wearing  the  uniform  of 
the  military  service  of  the  State  or  the  United  States.  There  are  similar  laws 
in  other  States,  not  necessary  to  be  particularly  enumerated  In  this  connec- 
tion. Their  purport  is  the  same  and  they  should  be  consulted  whenever  this 
or  a  similar  question  arises  In  their  respective  Jurisdictions. 

3.  At  common  law  an  Innkeeper  is  obliged  to  receive  all  travelers  who  pi"op- 
erly  apply  for  admission,  provided  he  has  accommodation  and  the  person  so 
applying  pays  or  is  capable  of  paying  reasonable  charges  for  his  entertainment. 
The.  rule  is  In  fact  even  well,  settled  that  a  guest  must  tend«r  the  price  in  ad- 
vance if  such  Is  demamled.  This  obligation  to  serve  the  public  attaches  to 
everyone  following  the  trade  of  an  innkeeper,  but  when  his  accommodations 
are  exhausted,  necessarily  be  may  refuse  to  receive  a  traveler  or  applicant  as 
a  guest. 

Whether  an  Innkeeper  is  Justified  in  refusing  to  receive  a  traveler  or  In  deny- 
ing entertainment  to  a  guest,  so  applying  for  accommodation,  is  a  question  of  fact 
dependent  always  upon  the  circumstance  of  each  particular  ease.  It  has  been 
broadly  state<l  that  an  Innkeeper  Is  Justified  in  refusing  entertainment  to  a 
guest,  if  it  would  injure  his  business  to  admit  him  to  his  bouse.  It  is  doubtless 
true  that  an  innkeeper  would  be  justifie<l  In  excluding  anyone  who  Is  or  would 
be  reasonably  objectionable. 

4.  Again,  at  the  common  law,  since  inns  are  for  the  convenience  of  the 
public,  and  because  the  proprietors  thereof  are  granted  special  privileges 
in  return  for  public  convenience,  an  indictment  lies  against  an  innkeeper  who 
refuses  to  receive  a  guest,  and  whether  or  not  such  refusal  was  reasonably 
Justified  is  always  a  defensive  question  of  fact  dependent  upon  the  circum- 
stances. A  citizen  in  uniform  does  not  thereby  lose  his  right  to  become  a 
giiest  and  the  question  is  specifically  presented,  would  an  innkeeper,  other 
things  being  equal,  be  Justified  in  refusing  entertainment  and  Accommodation 
to  an  applicant  for  such  merely  because  he  was  clothed  In  the  uniform  of  his 
country,  (-ertainly  not.  No  local  or  organize<l  prejudice  could  Justify  an 
innkeei>er  in  taking  such  a  position.  To  say  the  least,  such  an  attitude  would 
have  its  rise  in  disloyalty  or  snobbery,  and  would,  without  question,  tend  to 
incite  a  breach  of  the  peace  or  other  public  disorder.  Therefore,  irrespective 
of  the  question  whether  States  have  enacted  legislation  bearing  directly  upon 
this  question,  an  innkeeper  refusing  admission  to  a  person  otherwise  entitled 
to  be  received  as  a  guest  solely  upon  the  ground  that  he  wears  the  uniform  of 
the  United  States,  would  subject  himself  or  herself  to  prosecution  by  way  of 
indictment  or  information  in  all  the  States  of  the  Union  where  the  common  law 
was  adopted,  ami  has  not  been  modified  in  this  respect  by  statute. 

5.  In  the  opinion  of  this  office,  there  would  be  no  reasonable  Justification 
for  excluding  a  person  as  a  guest  merely  because  he  wore  the  uniform  of  the 
Army  or  the  Navy  of  the  United  States.  If  such  person  was  objectionable 
for  other  and  different  reasons,  then  any  such  exclusion  would  be  Independent 
of  the  question  of  the  unifonn.  That  is,  a  person  otherwise  objectionable  would 
not  be  entitled  to  be  entertained  as  a  guest  merely  because  he  wore  the  uniform 
of  the  Army  or  the  Navy.  But  an  inkeeper  who,  when  he  has  room,  refuses  to 
receive  and  duly  entertain  a  member,  in  uniform,  of  the  military  or  naval  forces 
of  the  ITnitod  States,  who  tenders  a  reasonable  price  for  such  entertainment, 
is  subject  to  indictment  and  should  be  vigorously  prosecuted. 
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As  to  >Yhether  there  are  any  hotels  In  the  United  States  to  which  privates  of 
either  the  Army  or  the  Navy  In  uniform  are  denied  admittance  this  office  Is  not 
advised  and  tlierefore  expresses  no  opinion. 


8£LECTiy£  DRAFT  ACT:  Discipline;  Expense  of  Transporting  Delinquent 
Registrant  Placed  on  Duty  without  Trial. 

Certain  drafted  men  who  failed  to  report  for  military  duty  were  subsequently 
forwanied  to  their  cantonments  at  public  expense  and,  pursuant  to  the  instruc- 
tions of  The  Adjutant  General,  dated  September  29,  1917,  were  then  placed  on 
duty  without  trial  upon  it  appearing  that  they  did  not  fully  realize  tlie  gravity 
of  their  offense  and  had  no  real  Intention  to  desert.  Held^  that  the  expense 
of  the  transportation  of  such  men  should  not  be  deducted  from  their  pay,  since 
the  evident  purpose  of  the  instructions  was  to  absolve  them  from  any  of  the 
penalties  incident  to  desertion. 

242.3. 

War  Department,  J.  A.  G.  O.,  February  27,  1918.~To  The  Adjutant  General. 

1.  The  question  raised  in  the  accompanying  telegram  from  Camp  Dix,  N.  X, 
Is  whether  In  the  case  of  those  drafted  men  who  failed  to  respond  to  the  draft 
but  who  were  subsequently  forwarded  to  their  cantonment  at  public  expense 
and  placed  on  duty  without  trial  for  desertion  imder  the  instructions  of  The 
Adjutant  General,  dated  September  29,  1917,  the  expense  of  their  transportation 
and  subsistence  is  required  to  be  deducted  from  their  pay.  The  Adjutant 
GeneraFs  instructions  of  September  29,  addressed  to  all  department  commanders 
in  the  United  States  and  to  all  National  Army  and  National  Guard  division 
commanders,  were  as  follows: 

•*  Reference  drafted  men  who  have  failed  to  report  for  military  duty.  It  is 
believed  that  many  of  tliese  men  do  no^  realize  that  they  are  deserters  and  thai 
If  the  offense  is  properly  explained  to  them  they  will  be  willing  to  serve  as 
onlered.  Direct  post,  station,  camp,  or  other  commanders  under  your  command 
to  whom  these  draft etl  men  may  be  surrendered  or  delivered  to  question  per- 
sonally such  men  with  a  view  of  discovering  their  real  intent  and  that  all  who 
wish  a  chance  to  serve  as  ordered  be  not  tried  for  desertion  but  be  given  un 
opportunity  to  serve  and  be  sent  at  Government  expense  to  their  proper  Na- 
tional Army  cantonment.  Furnish  this  office  by  mail  name.  State,  number^ 
and  place  of  local  board  in  case  of  each  man.  Hold  In  confinement,  all  men 
who  will  not  serve  and  are  deserters.    Complete  instructions  follow." 

2.  In  the  opinion  of  this  office  these  instructions  do  not  contemplate  or 
require  that  the  expense  of  forwarding  drafted  men  to  their  proper  post  or 
station  to  be  placed  upon  duty  without  trial  for  desertion  is  to  be  deducted 
from  their  pay.  The  purpose  of  the  instructions  evidently  was  to  absolve  tlie 
men  from  any  of  the  penalties  incident  to  desertion  where  it  should  appear  that 
they  did  not  fully  realize  the  gravity  of  their  failure  to  obey  the  draft  order. 


CONTRACT:  Bight  to  Cancel  OoTemment  Contract  becanse  of  Hardship  to 
Contractor. 

'  A  grain  and  hay  company  contracted  with  the  Government  to  deliver  a  large 
quantity  of  hay  at  a  southern  cantonment.  The  contractor  arranged  to  pur- 
ciuLse  the  hay  in  Michigan,  but  owing  to  Inability  to  obtain  cars  was  unable  to 
make  the  dellTeries  called  for  by  the  contract  The  price  of  hay  having  in  the 
meantime  materially  advanced,  the  contractor  now  seeks  to  have  the  contract 
canceled.  Held,  that  the  War  Department  has  no  legal  right  to  cancel  the  con- 
tract. Tlie  contractor  would  not  have  been  entitled  to  cancel  this  contract  had 
it  Ih^n  made  with  a  private  party,  and  the  construction  of  the  contract  can  not 
be  different  because  it  is  made  with  the  Government.  Where  relief  is  sought  for 
on  the  ground  of  harctship,  the  application  should  be  made  to  Congress  and  not 
to  the  War  Department. 

leo. 

War  Department,  J.  A.  G.  O.,  February  27,  1918.— To  The  Adjutant  General. 

1.  Under  date  of  February  4,  1918  (Ops.  J.  A.  G.  160),  this  office  rendered  an 
opinion  with  reference  to  the  cancellation  of  the  contract  dated  August  24,  1917. 
with  the  Cincinnati  Grain  &  Hay  Co.  for  the  delivery,  subject  to  increase  or 
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decrease  of  20  per  cent,  of  1,000,000  pounds  of  timothy  hny  and  200,000  pounds 
of  wheat  straw,  f.  o.  b.  cari?,  Camp  McClellan,  Anniston,  Ala.,  during  the  period 
coniniencing  September  2,  1917,  and  ending  November  24,  1917.  The  Govern- 
ment exercised  its  option  to  increase  tlie  quantity  of  hay  specified  in  the  con- 
tract by  20  per  cent,  making  the  total  of  1,200,000  pounds,  of  which  amount 
415,975  pounds  have  been  furnlshetl,  leaving  a  balance  of  784,025  pounds  to  be 
delivered.    The  contract  has  been  performed  as  to  the  straw. 

2.  In  said  report  this  office  considered  the  claims  that  the  contractor  was  en- 
title<l  to  relief  on  the  ground  that  the  camp  quartermaster  did  not  call  for  de- 
liveries of  proportionate  quantities  during  the  early  part  of  the  contract  period, 
and  that  the  railway  conditions  obtaining  during  the  latter  part  of  the  period 
were  such  as  to  make  performance  within  the  contract  period  impossible.  It 
appears  that  the  contractor  Immediately  after  entering  into  the  contract  placed 
orders  for  hay  to  cover  the  contract  with  responsible  people  in  Michigan,  notify- 
ing them  that  it  was  for  the  Government  camps*;  and  tliat  by  reason  of  the  in- 
ability of  the  contractor  to  secure  equipment  for  the  transportation  of  the  hay 
to  the  camps,  the  people  with  whom  the  orders  were  placed  did  not  fill  the 
same,  the  price  of  the  hay  having  in  the  meantime  materially  advanced.  It 
was  claimed  that  the  Government  should  have  furnished  them  the  equipment  for 
shipping  the  hay,  and  that  because  of  this  failure  on  the  part  of  the  Government 
they  should  be  released  from  their  obligation  to  fill  their  contract  with  the  Gov- 
ernment.   This  office,  in  its  report,  said : 

"Tiiere  Is  nothing  In  the  contract  requiring  the  Government  to  furnish  the 
contractors  with  the  equipment  to  ship  the  hay,  but  on  the  contrary,  the  con- 
tract places  the  obligation  on  the  contractor  to  furnish  the  hay  'delivered 
f.  0.  b.  cars.  Camp  McClellan,  Anniston,  Ala.,  in  such  quantities  and  at  such 
times  as  may  be  named  by  the  Government.'  Moreover,  the  contract  does  not 
specify  the  place  from  which  the  hay  was  to  be  procured,  and  it  was  up  to  the 
contractors  to  procure  the  hay  where  and  under  such  conditions  as  would  enable 
them  to  fill  their  contract.  It  is,  therefore,  the  opinion  of  this  office  that  the 
inability  of  the  contractors  to  procure  cars  at  Uie  country  points  in  Michigan 
where  they  claim  to  have  procured  the  hay  furnished  no  legal  ground  for  relief 
and  tiiat  their  request  for  the  cancellation  of  their  contract  can  not  legally  be 
compiled  with."' 

2.  There  is  now  submitted  a  brief  of  Mr.  Ware,  attorney  for  the  Cincinnati 
Grain  &  Hay  Co.,  through  the  Hon.  A.  B.  Rouse,  Member  of  Congress,  In  which 
he  urges  that  the  conditions  obtaining  during  the  period  of  performance  of  this 
contract  constituted  such  a  national  crisis  that  the  War  Department  should 
"abandon  any  hard,  fast,  and  technical  rules  of  law  and  decide  this  matter 
upon  its  merits  and  afford  the  contractor  a  just  and  equitable  adjustment  under 
his  contract." 

It  is  claimed,  and  It  may  be  conceded,  that  the  contractors  acted  with  due 
diligence,  doing  everything  in  their  power  to  obtain  the  equipment  necessary 
to  fill  their  contracts ;  but.  In  view  of  the  fact  that  their  contract  bo"und  them, 
without  qualifications,  to  furnish  the  required  quantity  of  hay,  without  speci- 
fying where  It  should  be  procured,  the  conditions  relied  upon  constitute  no  legal 
ground  for  their  relief.  It  Is  not  believed  that  the  conditions  obtaining  would 
have  given  them  legal  right  to  relief  If  the  contract  had  been  made  with  a 
private  party,  and  the  construction  of  the  contract  can  not  be  different  because 
It  is  made  with  the  Government.  So  far  as  the  appeal  is  made  to  the  War  De-' 
l)artment  on  ground  of  hardship,  referred  to  as  equitable  grounds,  the  depart- 
ment  Is  without  authority  to  give  relief  on  any  such  ground,  it  being  well  set- 
tled that  the  department  can  not  relieve  contractors  on  grounds  oUier  than 
legal.  Where  relief  Is  sought  for  on  the  ground  of  hardship,  the  application 
should  be  made  to  Congress  and  not  to  the  War  Department.  This  office  must, 
therefore,  adhere  to  the  views  expresse<l  in  Its  previous  report  of  February  4, 
1918  (Ops.  J.  A.  G.  160),  copies  of  which  are  with  the  par)ers  In  reference,  to  the 
effect  that  the  department  Is  without  authority  to  grant  these  contractors  the 
relief  desired. 

Note. — For  similar  reasons  the  War  Department  is  without  authority  to 
modify  a  (iovernment  contract  because  of  hardship  on  the  contractor.  (Ops. 
J.  A.  G.  671,  Mar.  30,  1918.) 

MILITARY  INSTRLCTION:  Statutes  Governing  Detail  of  Retired  Officer. 

A  retired  officer  may  be  dptalled  to  any  educational  institution  having  a 
capacity  to  educate  at  the  same  time  150  male  students  even  though  at  the 
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time  of  the  detail  such  institution  was  not  filled  to  its  capacity.  The  War  De- 
partment has  power  to  make  regulations  governing  such  detail  and  fixing  the 
maximum  number  of  students.  Revised  Statutes,  section  1225,  as  amended 
by  the  act  of  April  21,  1904  (33  Stat  225),  has  not  been  affected  by  section 
56,  or  any  other  section,  of  the  national  defense  act  (39  Stat.  1(^,  197) ;  but 
both  acts  are  in  force  and  effect. 

210.6. 

War  Department,  J.  A.  G.  C,  February  27,  1918.— To  The  Adjutant  General. 

1.  In  your  letter  of  February  7,  1918,  you  request  an  opinion  whether  a 
retired  oflFlcer  can  be  detailed,  under  the  provisions  of  the  act  of  April  21^ 
1904,  section  1  (33  Stat  225),  to  an  educational  institution  maintaining  less 
than  100  physically  fit  male  students  above  the  age  of  14  years,  as  is  prescribed 
in  section  56  of  the  national  defense  act,  approved  June  3,  191G  (39  Stat. 
166,  197). 

2.  In  an  opinion  of  this  office  dated  March  20,  1917  (Ops.  J.  A.  G.  56-300),  it 
was  held  that  the  act  of  April  21, 1904,  $upra,  has  not  been  affected  by  section  56 
or  any  other  section  of  the  national  defense  act.  Therefore,  both  acts  are  iif 
force  and  effect.  The  act  of  April  21,  3904,  «t/pra,  is  an  act  to  amend  section 
1225,  Revised  Statutes,  and  authorizes  the  President  to  detail,  under  the 
provisions  of  that  act,  and  in  addition  to  the  detail  of  the  officers  of  the  Army 
and  Navy  now  authorized  to  be  detailed  under  the  existing  provisions  of  said 
act,  such  retired  officers  and  noncommissioned  officers  of  the  Army  and  Navy 
of  the  United  States,  as,  in  his  Judgment,  may  be  required  for  that  purpose. 

3.  Section  1225,  Revised  Statutes,  in  pertinent  part  provides : 

"  The  President  may,  upon  the  application  of  any  established  college  or  uni- 
versity within  the  United  States  having  capacity  to  educate  at  the  same  time, 
not  less  tban  150  male  students,  detail  an  officer  of  the  Army  to  act  as  president, 
sui)erintendent  or  professor  thereof ;  " 

Reading  the  amendment  of  April  21,  1904,  $upra,  into  this  act.  It  authorizes 
the  President  to  detail  retired  officers  and  noncommissioned  officers  to  institu- 
tions of  the  character  named  having  a  capacity  to  educate  at  the  same  time 
not  less  than  150  male  students.  The  test  of  the  right  to  detail  a  retired 
officer  to  an  educational  institution  is  that  such  institution  has  the  capacity 
to  educate  at  the  same  time  not  less  than  150  male  students.  Such  institution 
may  not  at  the  time  of  the  detail  be  filled  to  its  capacity  but  a  retired  officer 
could  be  utilized  to  help  build  up  the  school. 

4.  I  am  of  the  opinion  that  section  1225,  Revised  Statutes,  as  amended  by 
the  act  of  April  21,  1904,  authorizes  the  detail  of  a  retired  officer  to  any  educa- 
tional institution  that  has  a  capacity  to  educate  at  the  same  time  150  male 
students  and  that  the  War  Department  has  power  to  make  regulations  governing 
such  detail  and  fixing  the  minimum  number  of  students. 


BISOHAKGE:  Proeedare  to  Correct  Error  in  Delivery  of  Wrong  Class  of 
Diseliarge. 

An  enlisted  man,  who  was  entitled  to  an  honorable  discharge  because  of 
dependent  relatives,  through  error  was  given  a  discharge  without  honor  recit- 
ing that  he  was  discharged  on  account  of  fraudulent  enlistment.  Although  the 
certificate  of  discharge,  having  been  executed,  can  not  be  revoketl,  it  can  be 
corrected  by  an  Indorsement  thereon  so  as  to  show  the  true  facts.  The  records 
of  the  War  Department  may  be  similarly  corrected.  These  corrections  having 
been  made,  the  man*8  right  to  the  usual  pay  and  transportation  will  accrue 
as  upon  an  honorable  discharge. 

220.8. 

War  Department,  J.  A.  G.  C,  February  27,  1918.— To  The  Adjutant  General. 

1.  Returned.  By  the  preceding  indorsement  you  request  an  opinion  from  this 
office  as  to  the  appropriate  action  to  be  taken,  based  upon  facts  which  you 
state  thus: 

"The  records  of  this  office  show  that  George  T.  McGovern,  age  17,  was 
enlisted  May  1,  1917,  with  the  written  consent  of  both  parents,  and  was 
assigned  to  Troop  H,  Kighteenth  Cavalry.  In  a  letter,  dated  July  3,  1917,  his 
mother  requested  his  discharge  because  she  needed  his  .support;  ami,  on  July 
13,  1917,  this  department  decided  to  discharge  the  soldier  because  of  dependent 
relatives,  if  he  desired  discharge.  By  mistake,  however,  on  July  17,  1917, 
the  commanding  officer  at  Fort  Ethan  Allen,  Vt,  was  directed  by  telegram 
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from  this  office  to  discharge  this  soldier  by  reason  of  fraudulent  enlistment,  if 
the  soldier  desired.  Accordingly,  said  commanding  officer,  on  July  21,  1917,  dis- 
charged hhu  without  liouor  for  fraudulent  enlistment. 

"The  former  soldier  now  claims  that  an  honorable  discliarge,  together  with 
pay  and  transportation  are  due  him." 

2.  It  thus  appears  that  Pvf.  George  T.  McGovern  was  entitled  to  an  honor- 
able discharge  because  of  dependent  relatives,  and  that  through  error  the 
certificate  of  discharge  recited  that  he  was  discharged  on  account  of  fraudulent 
enlistment  The  question  arises  whetlier  this  eiTor  can  now  l>e  corrected  and 
payment  lawfully  made  of  his  iiay  and  transportation.  The  discliarge  having 
l)een  executed  can  not  be  revoked,  but  it  can  be  corrected  so  as  to  show  the 
true  facts.  In  an  opinion  of  the  Attorney  General,  dated  January  19,  1870 
(13  C^>s.  Atty.  Gen.  201.  205),  It  was  said: 

**  I  do  not,  however,  doubt  the  power  of  the  War  Department  to  correct  mis- 
takes in  granting  discharges  to  soldiers  and  if  any  of  the  discharge  certltlcates 
of  these  soldiers  state  that  they  were  discharged  by  reason  of  the  expiration 
of  their  term  of  service,  wlfen  in  fact  they  were  discharged  by  reason  of  ti»o 
expiration  of  the  term  of  service  of  the  regiment  into  which  they  had  been 
mnstereil,  and  the  soldier  understood  when  he  entered  the  service  tliat  he  waa 
to  be  discharged  at  the  expiration  of  the  term  of  service  of  this  regiment,  and 
assented  to  it,  or  understood  when  lie  was  discharged  that  he  was  discharged 
on  that  ground,  and  assented  to  it,  I  think  the  Department  of  War,  on  proof  of 
such  facts,  has  the  right  to  withdraw  the  discharge  issued,  which  purports  to 
discharge  the  soldier  by  i*eason  of  the  expiration  of  his  term  of  service,  ami 
which  is  contrary  to  the  fact,  and  issue  instead  a  discharge  which  correctly  sets 
forth  the  factv." 

On  January  11.  1902,  this  office  had  l)efore  it  the  question,  whether  the 
certificate  of  discharge  of  Pvt.  Francis  A.  Reddiugton  could  be  correcte<l.  It 
njiponrs  that  he  was  discharged  without  honor.  As  a  matter  of  fact  the  recom- 
mendation acted  upon  was  that  he  "  be  discharged,  unfit  for  service  in  hospital 
corps.''  The  soldier  askeil  that  the  discliarge  without  honor  be  revoked  and 
that  he  be  given  an  honorable  discharge,  stating  as  his  reason  that,  because  of 
the  character  of  the  discharge  granteil  him  he  was  shunned  by  nearly  all  of 
his  comrades,  who  believed  him  guilty  of  some  oiTense  which  Justified  a  dis- 
lionorable  discharge.  The  Judge  Advocate  General  held  that  the  certificate  of 
discharge  could  not  properly  be  revoked,  but  that — 

**  I  see  no  legal  objection,  however,  to  entering  upon  the  certificate  of  dis- 
charge without  honor,  the  fact  that  it  has  been  determined  that  the  discharge 
without  honor  was  erroneously  ordered  and  that  the  soldier  should  have  been 
given  an  honorable  discharge.  It  is  an  established  rule  of  administrative  law 
that  a  decision  once  rendered  by  an  executive  oflScer  Is  final  In  tbe  absence 
of  new  evidence,  error  or  calculation  or  fraud,  so  that  it  can  not  be  reopened 
by  a  successor  of  that  officer,  but  this  does  not  prevent  the  oflicer  himself  from 
correcting  his  own  errors." 

And  it  was  further  held  that  the  records  of  the  War  Department  might  be 
correctc<l  to  show  the  fact  and  that  appropriate  notation  might  be  made  upon 
tiie  certificate  of  discharge  correcting  the  recitals  to  correspond  to  the  facts. 
On  June  18,  1903,  tliere  was  submitted  to  this  office  a  somewhat  analogous 
case  growing  out  of  the  discharge  of  a  number  of  soldiers  In  tlie  military 
forces  tlien  in  I*orto  Rico.  The  men  were  in  fact  discharged  in  order  to  carry 
out  a  reduction  of  tiie  enlisted  men  required.  Through  error  the  commanding 
general  of  the  Department  of  the  East,  who  was  charged  with  the  execution 
of  the  reduction,  orciered  these  men  discharged  as  "  unsultetl  to  the  service.** 
In  the  opinion  written  in  the  matter  former  opinions  of  this  office  were  referred 
to  and  quoted  from  at  length  and  the  conclusion  reached  was  couched  In  the 
"following  language: 

'*  I  would,  therefore,  respectfully  recommend  that  discharges  in  these  cases 
staiifl  as  shown  on  tlie  record,  but  that  the  certificates  of  discharge,  if  the 
owners  desire  it,  be  indoi*sed  to  show  the  true  reason  for  their  being  granted, 
with  such  further  remarks  as  may  be  necessary  to  show  that  no  objection  to  the 
reenlistment  of  the  soldier  is  known  to  exist"     (Ops.  J.  A.  G.  C.  14820.) 

And  in  the  case  of  Pvt.  Peri'y  O'Mera,  where  the  certificate  erroneously 
recited  that  it  was  given  because  the  soldier  was  incapable  of  i>erformlng  duty 
because  of  a  certain  disease,  this  office  held: 

'*  If  through  an  error  of  fact  a  discharge  without  honor  has  been  given  to 
this  man,  a  notation  .showing  this  may  be  made  on  the  record  and  also  on  his 
certificate  of  discharge,  if  he  so  desires."     (Ops.  J.  A.  G.  C.  6358.) 
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8.  If  honorably  discharged  on  account  of  d^[>endeiit  relatives,  McGovern 
would  be  entitled  to  the  usual  pay  and  tranq;)o^tation.  It  was  intended  tiuit 
he  should  be  so  discharged.  The  certificate  of  discharge  erroneously  stated 
that  it  was  given  because  of  fraudulent  enlistment ;  and,  as  pointed  out,  these 
recitals  may  be  corrected  so  as  to  disclose  the  truth.  ]Manifcst1y,  if  he  were 
not  di8(4iarged  because  of  fraudulent  enlistment  but  was,  in  fact,  discharged 
on  account  of  dependent  relatives,  he  is  entitled  to  his  pay  and  transportation, 
and  when  the  erroneous  recitals  have  been  corrected  to  accord  with  the  fact, 
the  record,  as  tlms  corrected, would  lawfully  justify  the  payment  of  these  items. 

4.  It  is,  therefore,  reconunended  (a)  that  proper  notation  be  made  upon  Uio 
reconls  of  your  office  correcting  the  recital  that  the  discharge  was  on  account 
of  fraudulent  enlistment,  in  such  manner  as  to  state  that  it  was  on  account 
of  dependent  relatives;  (b)  that  McGovern  be  advised  that,  if  he  desires, 
upon  the  return  of  his  certificate  for  that  purpose,  the  certificate  will  be  iu- 
doi-sed  to  show  the  true  reason  for  his  discharge;  (c)  and  that  he  be  paid  the 
pay  and  transportation  due  to  him  as  upon  an  honorable  discharge. 


PLBLIC  PROPERTY:  Right  of  State  to  Tix  Residents  on  National  Military 
Park. 

The  State  legislature  In  tlie  act,  Georgia  I^ws  1902,  113,  114,  ceding  jurisdic- 
tion to  the  Fe<leral  Government  over  the  Chickamauga  and  Chattanooga  Na- 
tional Park  did  not  intend  to  and  never  did  part  with  the  power  to  tax  its 
citizens  residing  within  the  limits  of  the  said  park.  It  not  only  speecifically 
reserves  in  the  act  that  power,  but  it  also  provides  therein  that  the  said  citizens 
shall  retain  ull  their  rights  of  State  suffrage  and  citizenship;  thus  clearly  indi- 
catinj?  the  purpose  of  the  State  not  to  part  with  its  power  of  taxation  over  the 
sflid  citizens,  nor  to  deprive  them  of  their  rights  of  citizenship.  Accordingly  tlie 
State  tax  collector  for  that  locality  would  be  entirely  within  his  rights  in 
o»lkH-tlng  taxes  which  have  been  levieil  against  tliese  citizens  tlie  same  as  if  they 
resided  eKsewhere  in  the  State  but  outside  of  the  limits  of  the  park. 

012^1. 

War  Department,  J.  A.  G.  O.,  Febniary  28.  Idia— To  The  Secretary  of  War. 

1.  This  is  a  letter  from  A.  B.  Robertson,  tax  collector  of  Gatoosa  County,  Gn., 
stating  that  there  are  certain  citizens  residiiig  and  merchants  doing  business 
within  the  lands  comprising  the  Cliicknmauga  and  Chattanooga  National  Parle, 
over  which  the  State  has  ceded  jurisdiction  to  the  Federal  Government,  who 
claim  that  their  property  is  exempt  from  taxation  by  the  State  by  reason  of  the 
fact  that  they  are  living  and  carrying  on  their  business  within  a  Government 
reservation.  He  incloses  with  Ids  letter  an  extract  from  the  State  statutes  ced- 
ing jurisdiction  to  the  Federal  Government  over  the  said  park,  and  desires  to  l)e 
advlso<l  as  to  whether  he  will  be  within  his  rights  if  he  proceeds  to  collect  taxes 
from  these  people. 

2.  The  provision  in  question  from  the  said  act  of  cession  of  jurisdiction. 
Georiria  Laws  1902,  pages  113,  114,  reads  as  follows: 

"  Sw.  3.  Be  it  furtlier  enacted.  That  the  cession  contained  in  sections  1  and 
2  hereof  is  upon  the  expi-ess  condition  that  the  State  of  Georgia  shall  so  far 
retain  concurrent  jurisdiction  with  the  United  States  over  said  lands  and  roads, 
as  that  all  civil  and  criminal  process  is.sue<l  under  the  authority  of  this  State 
may  be  executed  thereon  in  like  manner  as  if  this  act  had  not  been  passed ; 
and  upon  the  further  express  condition  that  the  State  shall  retain  a  civil  and 
criminal  jurisdiction  orer  persons  and  citizens  In  said  ceded  territory  as  over 
other  persons  and  citizens  of  said  State,  and  property  of  said  citizens  and  resi- 
dents thereon^  except  lands  and  such  other  property  as  the  general  Government 
may  desire  for  its  own  use ;  and  that  the  property  belonging  to  persons  residing 
in  said  ceded  territory  shall  he  liable  to  State  and  County  taxes  the  same  as  if 
they  resided  elsewhere  in  said  State,  and  that  citizens  of  said  State  residing  in 
said  ceded  territory  shall  retain  all  rights  of  State  suffrage  and  citizen- 
ship.     •     •     •." 

It  is  well  settled  that  a  State  In  ceding  jurisdiction  to  the  Federal  Govern- 
ment over  land  within  its  limits  may  prescribe  conditions  to  the  cession  if  such 
conditions  be  not  inconsistent  with  the  effective  use  of  the  property  for  the  pur- 
pose for  which  it  was  intended,  and  1?  being  held  by  the  Government.  Among 
these  conditions  is  the  retention  of  the  right  to  tax  private  property  within  the 
lands  so  ceded.    It  was  so  held  In  the  case  of  the  Fort  Leavcnicorth  Railroad 
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Co,  V.  Lotce,  119  United  States  525,  nnd  the  view  thus  taken  has  been  reiterated 
by  the  courts  and  by  the  Att<vrney  General  on  many  subsequent  occasions.  In 
volume  14,  page  199,  of  the  Opinions  of  the  Attorney  General,  that  officer  said: 

"  With  resiiect  to  land  owned  by  the  United  States  within  tlie  limits  of  a 
State,  over  which  the  State  has  not  parted  with  its  jurisdiction,  the  United 
States  stands  in  the  relation  of  a  proprietor  simply ;  and  the  State  officers  have 
the  same  right  to  enter  upc»n  such  land,  or  into  the  buildings  located  there, 
and  seize  the  personal  property  of  individuals  for  nonpayment  of  taxes  thereon, 
as  they  have  to  enter  upon  the  land  or  into  the  buildings  of  any  other  pro- 
prietor for  the  same  purpose,  such  right  being  so  exercised  as  not  to  interfere 
with  the  oi)erations  of  the  General  Government."  ' 

Under  the  above  act  of  cession,  the  State  has  not  parted  with  its  jurisdic- 
tion to  tax  the  property  of  its  citizens  within  the  ceded  territory,  and,  hence, 
still  retains  jurisdiction  thereover  for  that  purpose. 

3^.  In  the  case  under  consideration  it  is  clear  that  the  State  legislature  in 
the  act  ceding  jurisdiction  to  the  Federal  Government  over  the  Chickamauga 
and  Chattanooga  National  Park  did  not  Intend  to,  and  never  did,  part  with  its 
j)ower  to  tax  its  citizens  residing  within  the  limits  of  the  said  park.  It  not 
only  specifically  reserves  in  the  aet  tliat  power,  but  it  also  provides  therein 
that  the  said  citizens  shall  retain  all  their  rights  of  State  suffrage  and  citizen- 
ship; thus  clearly  indicating  the  purpose  of  the  State  not  to  part  with  its 
lK)wer  of  taxation  over  the  said  citizens,  nor  to  deprive  them  of  their  rights 
of  citizenship. 

4.  Accordingly  the  State  tax  collector,  for  that  locality,  would  be  entirely 
within  his  rights  in  collec'ting  taxes  which  have  been  levied  against  these  citi- 
zens, the  same  as  if  tliey  resided  elsewhere  in  the  State  but  outside  of  the  limits 
of  the  park. 


Dlt^CIPLlNE:  Procedure  on  Charges  Preferred  by  Direction  of  Superior 
Authority. 

Section  76,  Manual  for  Courts-Martial,  providing  that  the  officer  Immediately 
exercising  siuumary  court-martial  jurisdiction  of  the  command  to  which  an 
accused  belongs  shall  Investigate  and  make  a  report  upon  all  charges  which 
such  officer  may  decide  to  forward  to  superior  authority,  has  no  application 
to  cases  where  charges  are  prepare<l  at  the  direction  of  superior  authority. 
Consequently  wiiere  the  connnandlng  general  or  other  sui^erior  authority 
directs  charges  to  be  made  concerning  offenses  of  officers  and  enllste<l  men, 
these  charges  need  not  be  sent  to  such  sunnnary  court  officer  for  his  action. 


319.1  Howell. 


February  28,  1918. 


From :  The  office  of  the  Judge  Advocate  General. 
To:  The  division  judge  advocate, Division. 

Subject :  Monthly  report  for  January,  1918. 

1.  In  your  monthly  report  you  make  Inquiry  as  to  the  necessity  of  sending 
to  the  officer  Immetliately  exercising  summary  court-martial  jurIs<lietiou  over 
the  command  to  which  the  accused  belongs,  charges  which  have  been  directeil 
to  be  made  by  the  commanding  general.  Paragraph  76  of  the  Courts-Martial 
Manual  requires  the  officer  Immediately  exercising  court-martial  jurisdiction 
over  the  command  to  which  the  accused  belongs  to  investigate  or  cause  to  be 
Investigated  the  charges  against  the  accused.  This  provision  applies  only  to 
such  charges  as  would  ordinarily  pass  through  the  officer  so  immediately  exer- 
cising summary  court-martial  jurisdiction.  Where  charges  are  prepareil  at 
the  direction  of  superior  authority  It  is  not  necessary  for  them  to  be  referred 
to  a  subordinate  officer  for  investigation.  Consequently,  where  the  commanding 
general  directs  charges  to  be  made  concerning  offenses  of  officers  and  enlisted 
men,  those  charges  need  not  be  sent  to  the  officer  immediately  exercising 
summary  court-ana rtial  jurisdiction  over  the  command  to  which  the  accused 
belongs,  for  his  action. 

2.  You  should  obtain  the  Bulletins  and  General  Orders,  which  are  missing 
from  your  files,  from  the  adjutant  general  of  your  division  and  if  he  does  not 
have  them  on  hand  he  can  obtain  the  necessary  supply  from  the  office  of  The 
Adjutant  General  of  the  Army.    The  Adjutant  General's  office  Is  opposed  to 
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furnishing  bulletins  and  general  orders  to  this  office  for  distribution  to  judge 
advocates  in  the  field  because  of  the  fact  that  a  sufficient  number  of  copies 
for  the  officers  concerned  are  sent  direct  to  each  division  headquarters. 


OFFICE:  DISCHARGE:  Attempted  Reyoeation  of  Executed  Discharge. 

Two  officers  of  a  National  Guard  organization  called  into  Federal  service 
on  July  15,  1917,  were  duly  discharge<l  for  physical  disability  on  July  21,  1917. 
The  special  order  which  discharged  these  officers  was,  however,  revoked  by  a 
further  special  order  on  July  28,  1917.  They  continued  in  service  with  their 
organization  and  were  accordingly  drafted  into  the  Federal  service  on  August 
5,  1917,  and  performed  the  duties  of  their,  respective  ranks  until  December  29, 
1917,  when  they  were  discharged  from  the  service  of  the  United  States  on  ac- 
count of  having  been  found  physically  disqualified  for  active  military  service. 
Held,  (1)  since  an  order  executed  can  not  be  revoked,  the  special  order  of 
July  28,  1917,  was  a  nullity ;  (2)  these  officers,  having  actually  continued  to 
serve  as  officers  In  their  respective  grades  were,  on  August  5,  1917,  de  facto 
officers  of  their  National  Guard  organization;  and  (3)  having,  on  August  5, 
1917,  been  drafted  as  such  into  the  Federal  service  and  appointee!  to  offices 
of  corresiwnding  grade  in  the  Army  of  the  United  States,  they  became  de  jure 
officers  in  said  Army  and  so  continued  until  their  discharge  on  December  29, 
1917. 

210.8. 

War  Department,  J.  A.  G.  0.,  February  28,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  submits  the  question 
whether  Lieut.  Col.  Robert  McLean  and  Maj.  James  E.  Schuyler,  Seventh 
itegiment.  New  York  Infantry,  National  Guard,  were  duly  qualified  officers 
of  the  National  Guard  and  included  in  the  draft  into  the  Federal  service  xxn^fr 
the  President's  proclamation  of  July  3,  1917. 

It  appears  that  Lieut.  Col.  Robert  McLean  and  Maj.  James  E.  Schuyler, 
Seventh  Regiment,  New  York  Infantry,  National  Guard,  called  into  the  Federal 
service  on  July  15,  1917,  were  discharged  from  the  service  by  the  commanding 
general  of  the  Eastern  Department,  under  the  authority  of  paragraph  19, 
Special  Regulations,  No.  55,  1917,  on  account  of  being  physically  disqualified. 
Paragraphs  64  and  65,  Special  Orders,  No.  191,  Headquarters  Eastern  Depart- 
ment, July  28,  1917,  revoked  the  special  order  of  July  21  which  discharged 
these  officers.  They  were  accordingly  drafted  into  the  Federal  service  on 
August  5,  1917,  under  the  provisions  of  the  President's  proclamation  of  July  3, 
1917,  and  performed  the  duties  of  their  respective  rank  in  the  Twenty-seventh 
I>1  vision  until  they  were  discharged  from  the  service  of  the  United  States 
on  December  29,  1917,  under  the  provisions  of  section  9  of  the  act  of  May  18, 
1917  (40  Stat.  76,  82),  on  account  of  having  been  found  physically  disqualified 
for  active  military  service. 

2.  An  order  that  has  been  execute<l  can  not  be  revoked.  Therefore,  as  a 
matter  of  law  Special  Orders,  No.  191,  Eastern  Department,  supra,  was  not  ef- 
fective to  revoke  Special  Orders,  No.  184,  of  the  same  department,  of  July  21, 
1917,  and  was  a  nullity.  However,  these  two  officers  actually  continued  to  serve 
as  officers  in  their  respective  grades  In  their  regiment  and  were,  on  August  5, 
1917,  de  facto  officers  of  the  Seventh  Regiment,  New  York  Infantry,  National 
<tuard.  As  such  they  w^ere  drafted  into  the  Federal  service  under  the  terms  of 
the  President's  proclamation^  appointed  to  offices  of  corresponding  grade  in  the 
Army  of  the  United  States;  and  from  that  date,  to  wit,  August  5,  1917.  until 
December  29,  1917,  when  they  were  discharged  from  the  service  of  the  United 
States  under  the  provisions  of  section  9  of  the  act  of  May  18,  1917,  they  were 
de  jure  officers  in  the  Army  of  the  United  States. 


CONTRACTS:  Patents:  Stipalations  to   Guard   against   Liabiiitj   for   In- 
fringement. 

Contracts  entered  into  by  the  War  Department  for  the  manufacture  of  arti- 
cles which  are  or  may  be  covered  by  patents  should  be  so  framed  as  to  meet 
the  following  requirements: 

1.  A  contract  for  the  manufacture  of  a  patented  article,  entere<l  Into  with  a 
contractor  who  claims  the  right  to  make  and  dispose  of  such  article,  should 
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contain  n  stipulation  by  the  contractor  indemnifying  the  United  States  against 
tlie  claims  of  all  parties  for  .the  infringement  of  their  patent  rights.  The 
act  of  June  25,  1910  (36  Stat.  851),  gives  the  owner  of  an  invention  covered 
by  a  patent  a  rif;ht  of  action  against  the  United  States  for  the  unlicensed  use 
by  the  Ignited  States  of  the  patented  article.  Should  the  United  States  be 
sued  under  this  statute  the  contractor  could  be  called  on  to  defend  the  suit, 
so  tliat  in  the  case  of  an  adverse  Judgment  he  would  be  bound  in  respect  of  the 
claim  of  the  Uuite<l  States  for  indemnity  under  the  terms  of  the  contract. 

2.  A  contract  for  the  manufacture  of  a  mechanical  device  according  to 
Government  specifications,  the  contractor  not  claiming  to  own  or  control  a 
patent  covering  the  device,  should  not  contain  a  provision  that  the  contractor 
should  indemnify  the  Government.  It  would,  however,  be  proper  to  insert  in 
the  contract  a  stipulation  that  the  (fovernment  would  Indemnify  the  conti*actor 
with  respe<'t  to  claims  of  owners  of  patents  for  infringement  arising  out  of  the 
execution  of  the  Government  contract.  If  a  suit  should  be  brought  against  the 
contractor,  notice  should  be  given  to  the  War  Department  and  a  request  made 
upon  the  Department  of  Justice  to  defend  the  suit  for  the  United  States. 
When  claims  arc  submitted  to  the  department  by  the  owner  of  the  patent,  if 
the  claim  is  doubtful,  the  claimant  should  be  left  to  his  remedy  under  the 
statute.  Where,  however,  the  right  of  the  claimant  Is  clear  it  would  be  proper 
for  the  Government  to  cimtract  for  the  purchase  of  the  patent  or  for  a  license 
to  manufacture  and  use  the  article  in  question. 

3.  When  an  order  la  placed  with  a  manufacturer  under  section  120  of  the 
national  defense  act  of  June  3, 1916  (39  Stat.  166,  213),  for  ther  manufacture  of  a 
mei'hanical  device  according  to  Government  specifications,  since  the  manufac- 
turer is  under  a  legal  compulsion  to  comply  with  the  order,  no  formal  stipula- 
tion would  be  necessary  to  indemnify  the  contractor  with  respect  to  claims  of 
the  owner  of  a  patent  covering  the  device.  The  contractor  could  plead  the 
compulsion  by  way  of  defense  to  any  suit  by  the  owner  of  the  patent,  and  such 
owner  would  be  remitted  to  the  remedy  given  by  the  act  of  June  25,  1910. 
Her<»,  as  in  the  preceding  paragraph,  where  the  right  of  the  claimant  Is  clear, 
the  (iovernment  may  properly  contract  with  the  owner  of  the  patent  for  the 
right  to  manufacture  or  have  manufactured  the  article  in  question. 

4.  In  Crozier  v.  Kmpp,  224  United  States,  290,  it  was  held  that  no  injunction 
will  He  agajnst  an  officer  of  the  United  States  with  respect  to  the  manufacture 
or  use  for  the  Government  of  a  patented  article,  the  remedy  under  the  act  of 
June  25,  1910,  being  deemed  adequate. 

Febbuafy  28,  1918. 
072. 

[M^morandnm  for  the  Aircraft  Board.] 

Subject :  Infringements  of  patents. 

1.  In  your  communication  dated  February  27,  1918,  you  request  the  advice 
of  this  office  as  to  the  proper  course  of  procedure  with  regard  to  claims  that 
the  Government  is  Infringing  patents  through  contracts  for  aeronautical 
eijuiiimcnt.     You  say: 

"  For  your  crmslderation  I  would  say  that  many  of  the  contracts  call  for  the 
manufacture  of  mechanical  devices  according  to  specifications  furnished  l)y  the 
Signal  Corps,  and  that  frequently  the  contracts  have  contained  clauses  indenuil- 
fying  the  couti'actor  for  patent  Infringements." 

*  2.  In  the  opinion  of  this  office  the  proper  procedure  with  reference  to  claiuLS 
for  infringement  of  patents  depends  upon  varying  conditions,  which  may  be 
prcseuted,  as  follows: 

(a)  Where  a  contract  Is  made  for  the  manufacture  of  a  patented  device  with 
a  contractor  claiming  the  right  to  make  and  dispose  of  such  article,  the  practice 
of  the  War  Department  Is  to  require  the  contractor  supplying  the  article  to 
stipulate  in  the  contract  to  indemnify  the  Uniteil  States  against  the  claims 
of  all  parties  for  the  infringement  of  their  patent  rights.  Tlie  act  of  June  25, 
1910  (36  Stat.  851),  gives  to  the  owners  of  inventions  covered  by  patents  of 
the  I'nlted  States  the  right  to  sue  the  United  States  in  the  (^.ourt  of  Clnims 
whenever  such  Invention  shall,  after  the  passage  of  the  act,  **  be  used  by  the 
United  SUites  without  license  of  the  owners  thereof  or  lawful  right  to  use  the 
s;inu\"  excepting  from  the  benefits  of  the  act  patents  discovered  or  invented  by 
the  emiiloyecs  of  the  (iovernment  during  their  employment  or  service,  eU\ 
Should  the  Unitecl  States  be  sued  under  authority  of  this  statute  for  infringe- 
ment, the  contractors  could  be  called  on  to  defend  the  suit,  and  If  the  result  of 
the  Huit  should  be  adverse  to  the  United  States,  they  would  be  bound  by  *<uch 
result  in  resi>ect  to  the  claim  of  the  United  States  for  indemnity  under  the 
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terms  of  their  contracts.  It  will  be  apparent  tliat  in  procuring  patented  articles 
or  supplies  from  persons  wHio  have  patents  from  the  United  States  covering  the 
same,  and  have,  therefore,  a  prima  facie  right  to  make  and  sell  the  same,  the 
department  can  not  undertake  to  pass  upon  the  claims  of  third  parties  that 
the  articles  or  supplies  proposed  to  be  furnished  to  the  United  States  infringes 
patents  granted  to  them ;  but  that  the  proper  course  is  to  protect  the  interest*? 
of  the  United  States  by  the  stipulation  hereinbefore  referred  to,  leaving  the 
conflicting  claims  to  settlement  in  the  courts,  either  between  the  respective 
claimants,  or  in  a  suit  against  the  United  States  under  the  authority  conferred 
by  the  said  act  of  June  25,  1910.  It  will  be  further  apparent  that  should  the 
department  undertake  to  adjudicate  the  question  in  favor  of  the  party  claiming 
that  his  patent  rights  are  infringed,  and  make  settlement  accordingly,  such 
action  would  not  conclude  the  partj'  who  furnished  the  supplies  to  the  Gov-, 
ermnent  in  respect  to  the  stipulation  of  such  party  to  indemnify  the  United 
States. 

(h)  With  regard  to  contracts  calling  for  the  manufacture  of  mechanical 
devices  according  to  Government  specifications,  the  situation  is  entirely  dif- 
ferent. Here,  the  contractor  does  not  claim  the  ownership  and  control-  of  a 
patent  covering  the  device,  but  Is  merely  manufacturing  it  according  to  Gov- 
ernment specifications.  It  will  be  apparent  that  the  provision  that  the  con- 
tractor should  ind^nnify  the  Grovernment  would  have  to  be  omitted  from  such 
a  contract  and,  indeed,  it  would  be  entirely  proper  to  insert  in  such  a  contract 
a  provision  that  tlie  (Government  would  indemnify  the  contractor  with  respect 
to  claims  of  owners  of  patents  for  infringement  arising  out  of  the  execution 
of  the  Government  contract.  It  was  held  by  this  office,  in  an  opinion  dated 
April  8,  1912,  that  such  a  provision  might  be  inserted  in  a  contract  covering 
the  mamifactnre  of  field  baking  ovens  manufactured  according  to  Government 
specifications.  (Ops.  J.  A.  G.  C.  25188,  Apr.  8,  1912.)  The  act  of  June  25,  1910, 
supra,  discussed  in  the  preceding  paragraph,  clearly  gives,  by  implication,  the 
right  to  manufacture  or  have  manufactured  for  Government  use  any  su]>plles 
coveretl  by  letters  patent,  giving,  as  it  does,  to  tlie  claimant  the  right  to  sue  in 
the  Court  of  Claims  for  a  reasonable  compensation  for  such  use.  Where  a  suit 
is  brought  against  the  contractor  based  upon  the  performance  of  the  contract, 
notice  should  be  given  to  the  proper  department  and  a  request  made  upon  the 
Department  of  Justice  to  have  the  suit  defended  by  the  United  States.  Where 
claims  are  submitted  to  the  department  by  the  owners  of  the  patent,  particu- 
larly if  the  claim  is  a  doubtful  one,  the  proper  action  to  take  with  respect 
thereto,  would  be  to  decline  to  consider  the  claim  on  the  ground  that  the  de- 
partment is  not  equipped  with  the  means  to  satisfactorily  determine  it,  and 
that  the  claimant  has  a  remedy  In  the  courts.  Where,  however,  the  right  of 
the  claimant  to  a  patent  is  clear  and  a  contract  can  be  made  with  the  claimant 
for  the  purchase  of  the  patent  right,  or  for  a  license  to  manufacture  and  use 
the  article  for  Government  purposes,  for  a  reasonable  consideration,  there  would 
be  no  legal  objection  to  such  a  contract  with  the  claimant.  The  act  of  June 
25,  1910,  has  been  construed  by  this  office  in  a  number  of  opinions  as  simply 
withholding  the  remedy  provided  therein,  and  as  not  affecting  the  prior  state 
of  the  law  without  respect  to  patents  invented  by  officers  or  employees  of  the 
United  States.  In  the  case  of  Crazier  v.  Fried.  Krupp  Aktiengesellschaftt  224 
United  States,  290,  804,  the  court  after  stating  that  prior  to  this  enactment  the 
power  to  sue  the  United  States  for  redress  for  the  infringement  of  a  patent  right 
*'  did  not  obtain  unless  from  the  proof  it  was  established  that  a  contract  to  pay 
cotild  be  implied,  tliat  is  to  say,  that  no  right  of  action  existed  against  the 
United  States  for  a  mere  act  of  wrongdoing  by  its  oflicers,"  said  that  the  in- 
tention of  the  statute,  as  flidicated  in  the  title,  was  to  create  a  remedy  for  this 
condition  by  giving  claimants  the  right  to  sue  in  the  Court  of  Claims.  The 
court  says: 

"  That  is  to  say,  it  adds  to  the  right  to  sue  the  United  States  in  the  Court  of 
Claims  already  conferre<l  when  contract  relations  exist  the  right  to  sue  even 
although  no  element  of  contract  is  present.  *  *  *  In  substance,  therefore, 
in  this  case,  in  view  of  the  public  nature  of  the  subjects  with  which  the  patents 
in  question  are  concerned  and  the  undoubted  authority  of  the  United  States 
OS  to  such  subjects  to  exert  the  power  of  eminent  domain,  the  statute,  looking 
at  the  substance  of  things,  provides  for  the  appropriation  of  a  license  to  use 
the  inventions,  the  appropriation  thus  made  being  sanctioned  by  the  means  of 
conqiensation  for  which  the  statute  provides." 

(c)  Where  an  order  is  placed  with  a  manufacturer  under  section  120,  act  of 
June  3,  1916  (39  Stat.  166,  213),  for  the  manufacture  of  a  mechanical  device  ac- 
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Co.  V.  LotcCj  119  United  Stntes  525,  and  the  view  thus  taken  has  been  reiterated 
by  the  courts  and  by  the  Attcv*ney  General  on  many  subsequent  occasions.  In 
volume  14,  page  199,  of  the  Opinions  of  the  Attoniey  General,  that  officer  said: 

"  With  resi)ect  to  land  owned  by  the  United  States  within  the  limits  of  a 
State,  over  which  the  State  has  not  parted  with  its  Jurisdiction,  the  United 
States  stands  in  the  relation  of  a  proprietor  simply ;  and  the  State  officers  have 
the  same  right  to  enter  upon  such  land,  or  into  the  buildings  located  there, 
and  seize  the  personal  property  of  individuals  for  nonpayment  of  taxes  thereon, 
as  they  have  to  enter  upon  the  land  or  Into  the  buildings  of  any  other  pro- 
prietor for  the  same  purpose,  such  right  being  so  exercised  as  not  to  interfere 
with  the  operations  of  the  General  Government." 

Under  the  above  act  of  cession,  the  State  has  not  parted  with  Its  jurisdic- 
tion to  tax  the  property  of  Its  citizens  within  the  ceded  territory,  and,  hence, 
still  retains  jurisdiction  thereover  for  that  purpose. 

3^.  In  the  case  under  consideration  It  is  clear  that  the  State  legislature  in 
the  act  ceding  Jurisdiction  to  the  Fetleral  Government  over  the  Chlckamauga 
and  Chattanooga  National  Park  did  not  Intend  to,  and  never  did,  part  with  Its 
I>ower  to  tax  its  citizens  residing  within  the  limits  of  the  said  park.  It  not 
only  specifically  reserves  in  the  aet  tliat  pow^er,  but  it  also  provides  therein 
that  the  said  citizens  shall  retain  all  their  rights  of  State  suffrage  and  citizen- 
ship; thus  clearly  indicating  the  purpose  of  the  State  not  to  part  with  its 
lK)wer  of  taxation  over  the  said  citizens,  nor  to  deprive  them  of  their  rights 
of  citizenship. 

4.  Accordingly  the  State  tax  collector,  for  that  locality,  would  be  entirely 
within  his  rights  in  collec'ting  taxes  wlilch  have  been  levied  against  these  clti- 
Keus,  the  same  as  if  they  resided  elsewhere  in  the  State  but  outside  of  the  limits 
of  the  park. 


DISCIPLINE:  Proeedare  on  Charges  Preferred  by  Direction  of  Superior 
Authority. 

Section  76,  Manual  for  Courts-Martial,  providing  that  the  officer  immediately 
exercising  summary  court-martial  jurisdiction  of  the  command  to  which  an 
accused  belongs  shall  investigate  and  make  a  report  upon  all  charges  which 
such  officer  may  decide  to  forward  to  superior  authority,  has  no  ai>plicatioa 
to  cases  where  charges  are  prepared  at  the  direction  of  superior  authority. 
Consequently  where  the  counnandlng  general  or  other  sui)erior  authority 
directs  charges  to  be  made  concerning  offenses  of  officers  and  enlisted  men, 
these  charges  need  not  be  sent  to  such  sunnnary  court  officer  for  his  action. 


319.1  Howell. 


February  28,  1918. 


From :  The  office  of  the  Judge  Advocate  General. 
To:  The  division  Judge  advocate, Division. 

Subject:  Monthly  report  for  January,  1918. 

1.  In  your  monthly  report  you  make  Inquiry  as  to  the  necessity  of  sending 
to  the  office*  Immediately  exercising  summary  court-martial  jurisdiction  over 
the  command  to  which  the  accused  belongs,  charges  which  have  been  directed 
to  be  made  by  the  commanding  general.  Paragraph  76  of  the  Courts-Martial 
Manual  requires  the  officer  immediately  exercising  court-martial  jurisdiction 
over  the  command  to  which  the  accused  belongs  to  investigate  or  cause  to  be 
investigated  the  charges  against  the  accused.  This  provision  applies  only  to 
such  charges  as  would  ordinarily  pass  through  the  officer  so  immediately  exer- 
cising summary  court-martial  jurisdiction.  Where  charges  are  prepared  at 
the  direction  of  suiierior  authority  it  is  not  necessary  for  them  to  be  referred 
to  a  subordinate  officer  for  investigation.  Consequently,  where  the  conunanding 
general  directs  charges  to  be  made  concerning  offenses  of  officers  and  enlisted 
men,  those  charges  nee<l  not  be  sent  to  the  officer  immediately  exercising 
summary  court-^jnartlal  Jurisdiction  over  the  command  to  which  the  accused 
belongs  for  his  action. 

2.  You  should  obtain  the  Bulletins  and  General  Orders,  which  are  missing 
from  your  files,  from  the  adjutant  general  of  your  division  and  if  he  does  not 
have  them  on  hand  he  can  obtain  the  necessary  supply  from  the  office  of  The 
Adjutant  General  of  the  Army.     The  Adjutant  General*s  office  is  opposed  to 
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furnishing  bulletins  and  general  orders  to  this  office  for  distribution  to  judge 
advocates  in  the  field  because  of  the  fact  that  a  sufficient  number  of  copies 
for  the  officers  concerned  are  sent  direct  to  each  division  headquarters. 


OFFICE:  DISCHARGE:  Attempted  ReTOcation  of  Executed  Discharge. 

Two  officers  of  a  National  Guard  organization  cnliod  into  Fe<leral  service 
on  July  15,  1917,  were  duly  dischargeil  for  physical  disability  on  July  21,  1917. 
The  special  order  which  discharged  these  officers  was,  however,  revoked  by  a 
further  special  order  on  July  28,  1917.  They  continued  in  service  with  their 
organization  and  were  accordingly  drafted  into  the  P^'eileral  service  on  August 
5,  1917,  and  performed  the  duties  of  their  respective  ranks  until  December  29, 
1917,  when  they  were  discharged  from  the  service  of  the  United  States  on  ac- 
count of  having  been  found  physically  disqualified  for  active  military  service. 
Held,  (1)  since  an  order  executed  can  not  be  revoked,  the  special  order  of 
July  28,  1917.  was  a  nullity;  (2)  these  officers,  having  actually  continued  to 
serve  as  officers  In  their  respective  gi*ades  were,  on  August  5,  1917,  de  facto 
offic*ers  of  their  National  Guard  organization;  and  (3)  having,  on  August  5, 
1917,  been  drafted  as  such  into  the  Federal  service  and  appointed  to  offices 
of  corresponding  grade  in  the  Army  of  the  United  States,  they  became  de  jure 
officers  in  said  Army  and  so  continued  until  their  discharge  on  December  29, 
1917. 

210.8. 

War  Department,  J.  A.  G.  C,  February  28,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  submits  the  question 
whether  Lieut.  Col.  Robert  McLean  and  Maj.  James  E.  Schuyler,  Seventh 
Hegiment,  New  York  Infantry,  National  Guard,  were  duly  qualified  officers 
of  the  National  Guard  and  included  in  the  draft  into  the  Federal  service  xxniifr 
the  President's  proclamation  of  July  3,  1917. 

It  appears  that  Lieut.  Ck)l.  Robert  McLean  and  Maj.  James  E.  Schuyler, 
Seventh  Regiment,  New  York  Infantry,  National  Guard,  called  Into  the  Federal 
service  on  July  15,  1917,  were  discharged  from  the  service  by  the  commanding 
general  of  the  Eastern  Department,  under  the  authority  of  paragraph  19, 
Special  Regulations,  No.  55.  1917,  on  account  of  being  physically  disqualified. 
Paragraphs  64  and  65,  Special  Orders,  No.  191,  Headquarters  Eastern  Depart- 
ment, July  28,  1917,  revoked  the  special  order  of  July  21  which  discharged 
these  officers.  They  were  accordingly  drafted  Into  the  Federal  service  on 
August  5,  1917,  under  the  provisions  of  the  President's  proclamation  of  July  3, 
1917.  and  performed  the  duties  of  their  respective  rank  in  the  Twenty-seventh 
Division  until  they  were  discharged  from  the  service  of  the  United  States 
on  December  29,  1917,  under  the  provisions  of  section  9  of  the  act  of  May  18, 
1917  (40  Stat.  76,  82),  on  account  of  having  been  found  physically  disqualified 
for  active  military  service. 

2.  An  order  that  has  been  executed  can  not  be  revoked.  Therefore,  as  a 
matter  of  law  Special  Orders,  No.  191,  Eastern  Department,  supra,  was  not  ef- 
fective to  revoke  Special  Orders,  No.  184,  of  the  same  department,  of  July  21, 
1017,  and  was  a  nullity.  However,  these  two  officers  actually  contlnueil  to  serve 
as  officers  In  their  respective  grades  In  their  regiment  and  were,  on  August  5, 
1917,  de  facto  officers  of  the  Seventh  Regiment,  New  York  Infantry,  National 
(tuard.  As  such  they  were  drafted  Into  the  Federal  service  under  the  terms  of 
the  President's  proclamation^  appolnte<l  to  offices  of  corresponding  grade  in  the 
Army  of  the  United  States;  and  from  that  date,  to  wit,  August  5,  1917.  until 
December  29,  1917,  when  they  were  discharged  from  the  service  of  the  United 
States  under  the  provisions  of  section  9  of  the  act  of  May  18,  1917,  they  were 
de  jure  officers  In  the  Army  of  the  United  States. 


CONTRACTS:  Patents:  Stipalations  to  Guard   against   Liability   for  In- 
fringement. 

Contracts  entered  Into  by  the  War  Department  for  the  manufacture  of  arti- 
cles which  are  or  may  be  covered  by  patents  should  be  so  framed  as  to  meet 
the  following  requirements: 

1.  A  contract  for  the  manufacture  of  a  patented  article,  entered  Into  with  a 
contractor  who  claims  the  right  to  make  and  dispose  of  such  article,  should 
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contain  n  stlpuUition  by  the  contractor  indemnifying  the  United  States  against 
the  claims  of  all  parties  for  .the  infringement  of  their  patent  rights.  Tlie 
act  of  June  25,  1910  (36  Stat.  851),  gives  the  owner  of  an  invention  covered 
l>y  a  patent  a  rltjlit  of  action  against  the  United  States  for  the  unlicensed  use 
by  the  Ignited  States  of  the  patented  article.  Should  the  United  States  be 
&\\ei\  under  this  statute  the  contractor  could  be  called  on  to  defend  the  suit, 
so  that  in  the  case  of  an  adverse  Judgment  he  would  be  bound  In  respect  of  the 
claim  of  the  United  States  for  indemnity  under  the  terms  of  the  contract. 

2.  A  contract  for  the  manufacture  of  a  mechanical  device  according  to 
Government  specifications,  tlie  contractor  not  claiming  to  own  or  control  a 
patent  covering  the  device,  should  not  contain  a  provision  that  the  contractor 
should  indemnify  the  Government.  It  would,  however,  be  proper  to  insert  in 
the  contract  a  stipulation  that  the  Cfovernment  would  Indemnify  the  contractor 
with  respect  to  claims  of  owners  of  patents  for  infringement  arising  out  of  the 
execution  of  the  Government  contract.  If  a  suit  should  be  brought  against  the 
contractor,  notice  should  be  given  to  the  War  Department  and  a  request  made 
upon  the  Department  of  Justice  to  defend  the  suit  for  the  United  States. 
When  claims  are  submitted  to  the  department  by  the  owner  of  the  patent,  if 
the  claim  Is  doubtful,  the  claimant  should  be  left  to  his  remedy  under  the 
statute.  Where,  however,  the  right  of  the  claimant  is  clear  it  would  be  proi^r 
for  the  Government  to  contract  for  the  purchase  of  the  patent  or  for  a  license 
to  manufacture  and  use  the  article  in  question. 

3.  When  an  order  Is  placed  with  a  manufacturer  under  section  120  of  the 
national  defense  act  of  June  3, 1916  (39  Stat.  166,  213),  for  ther  manufacture  of  a 
mechanical  device  according  to  Government  specifications,  since  the  manufac- 
turer is  under  a  legal  compulsion  to  comply  with  the  order,  no  formal  stipula- 
tion would  be  necessary  to  indemnify  the  contractor  with  respect  to  claims  of 
the  owner  of  a  patent  covering  the  device.  The  contractor  could  plead  the 
compulsion  by  way  of  defense  to  any  suit  by  the  owner  of  the  patent,  an<l  such 
owner  would  be  remitted  to  the  remedy  given  by  the  act  of  June  25,  1910. 
Here,  as  in  tlie  preceding  paragraph,  where  the  right  of  the  claimant  is  clejir, 
the  (Government  may  properly  contract  with  the  owner  of  the  patent  for  the 
right  to  manufacture  or  have  manufactured  the  article  in  question. 

4.  In  Crazier  v.  Ifrtipp,  224  United  States,  290,  it  was  held  that  no  Injunction 
wlU  He  agajnst  an  officer  of  the  United  States  with  respect  to  the  manufacture 
or  use  for  the  Government  of  a  patented  article,  the  remedy  under  the  act  of 
June  25,  1910,  being  deemed  adequate. 

FEBKrABY  28,  1918. 
072. 

[Alemorandnm  for  the  Aircraft  Board.] 

Subject :  Infringements  of  patents. 

1.  in  your  communication  dated  February  27,  1918,  you  request  the  advice 
of  this  oflice  as  to  the  proper  course  of  procedure  with  regard  to  claims  that 
the  Government  is  infringing  patents  through  contracts  for  aeronautical 
eijuipment.     You  say : 

••  For  your  consideration  I  would  say  that  many  of  the  contracts  call  for  the 
manufacture  of  mechanical  devices  according  to  specifications  furnished  by  the 
Signal  Corps,  and  that  frequently  the  contracts  have  contained  clauses  Indemni- 
fyiug  the  contractor  for  patent  Infringements." 

"  2.  In  the  opinion  of  this  office  the  proper  procedure  with  reference  to  claims 
for  infringement  of  patents  depends  upon  varying  conditions,  which  may  be 
preseuteil,  as  follows: 

( o )  Where  a  contract  Is  made  for  the  manufacture  of  a  patented  device  with 
a  contractor  claiming  the  right  to  make  and  dispose  of  such  article,  the  practice 
of  the  War  Department  Is  to  require  the  contractor  supplying  the  article  to 
stipulate  in  the  contract  to  indemnify  the  United  States  against  the  claims 
of  all  parties  for  the  infringement  of  their  patent  rights.  Tlie  act  of  June  25. 
1010  (36  Stat.  851),  gives  to  the  owners  of  inventions  covered  by  patents  of 
the  I'nitod  States  the  right  to  sue  the  United  States  In  the  (/ourt  of  Cljiims 
whenever  sucli  Invention  shall,  after  the  pas.sage  of  the  act,  *'  be  used  by  the 
United  St^ites  withotit  license  of  the  owners  thereof  or  lawful  right  to  use  the 
sam(\"  excepting  frnm  the  benefits  of  the  act  patents  discovered  or  invented  by 
the  employees  of  the  Government  during  their  employment  or  service,  etc. 
Should  the  I'nited  States  be  sued  under  authority  of  this  statute  for  Infringe- 
ment, the  contractors  could  be  called  on  to  defend  the  suit,  and  If  the  result  of 
the  suit  slM>uld  be  adverse  to  the  United  States,  they  would  be  bound  by  «uch 
result  in  resimct  to  the  claim  of  the  United  States  for  indemnity  under  the 
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terms  of  theii*  coutracts.  It  will  be  apparent  that  in  procuring  patented  articles 
or  supplies  from  persons  wHio  have  patents  from  the  United  States  covering  the 
same,  and  have,  therefore,  a  prima  facie  right  to  make  and  sell  the  same,  the 
department  can  not  midertake  to  pass  upon  the  claims  of  third  imrties  that 
the  articles  or  supplies  proposed  to  be  furnlshetl  to  the  United  States  infringes 
patents  granted  to  them ;  but  that  the  proper  course  Is  to  protect  the  interests 
of  the  United  States  by  the  stipulation  hereinbefore  referred  to,  leaving  the 
conflicting  claims  to  settlement  in  the  courts,  either  between  the  respective 
claimants,  or  in  a  suit  against  the  United  States  under  the  autliority  conferreil 
by  the  said  act  of  June  25.  1910.  It  will  be  further  apparent  that  should  the 
department  undertake  to  adjudicate  the  question  in  favor  of  the  party  claiming 
that  his  patent  rights  are  infringed,  and  make  settlement  accordingly,  such 
action  would  not  conclude  the  party  who  furnished  the  supplies  to  the  Gov-, 
ermnent  in  respect  to  the  stipulation  of  such  party  to  indemnify  the  United 
States. 

{b)  With  regard  to  contracts  calling  for  the  manufacture  of  mechanical 
devices  according  to  Government  specifications,  the  situation  is  entirely  dif- 
ferent. Here,  the  contractor  does  not  claim  tlie  ownership  and  control-  of  a 
patent  covering  the  device,  but  is  merely  manufacturing  it  according  to  Gov- 
ernment specifications.  It  w^ill  be  apparent  that  the  provision  that  the  con- 
tractor should  indemnify  the  (royernment  would  have  to  be  omitted  from  such 
a  contract  and,  indeed,  it  would  be  entirely  proper  to  insert  in  such  a  contract 
a  provision  that  the  Government  would  indemnify  the  contractor  with  respect 
to  claims  of  owucfrs  of  patents  for  infringement  arising  out  of  the  execution 
of  the  Government  contract.  It  was  held  by  this  office,  in  an  opinion  dated 
April  8,  1912,  that  such  a  provision  might  be  inserted  in  a  contract  covering 
the  manufacture  of  field  baking  ovens  manufactured  according  to  Government 
specifications.  (Ops.  J.  A.  G.  C.  25188,  Apr.  8, 1912.)  The  act  of  June  25,  1910, 
supra,  discussed  in  the  preceding  paragraph,  clearly  gives,  by  implication,  the 
right  to  manufacture  or  have  manufactured  for  Government  use  any  supplies 
covere<l  by  letters  patent,  giving,  as  it  does,  to  tlie  claimant  the  right  to  sue  in 
the  Court  of  Claims  for  a  reasonable  compensation  for  such  use.  Where  a  suit 
is  brought  against  the  contractor  based  upon  the  performance  of  the  contract, 
notice  sliould  be  given  to  the  proper  department  and  a  request  made  upon  the 
Department  of  Justice  to  have  the  suit  defended  by  the  United  States.  Where 
claims  arc  submitted  to  the  department  by  the  owners  of  the  patent,  particu- 
larly if  the  claim  is  a  doubtful  one,  the  proper  action  to  take  with  respect 
thereto,  would  be  to  decline  to  consider  the  claim  on  the  ground  that  the  de- 
partment is  not  equipped  with  the  means  to  satisfactorily  determine  it,  and 
that  the  claimant  has  a  remedy  in  the  courts.  Where,  however,  the  right  of 
the  claimant  to  a  patent  is  clear  and  a  contract  can  be  made  with  the  claimant 
for  the  purchase  of  the  patent  right,  or  for  a  license  to  manufacture  and  use 
the  article  for  Government  purpo.ses,  for  a  reasonable  consideration,  there  would 
be  no  legal  objection  to  such  a  contract  with  the  claimant.  The  act  of  June 
25.  1910,  has  been  construed  by  this  office  In  a  number  of  opinions  as  simply 
withholding  the  remedy  provided  therein,  and  as  not  affecting  the  prior  state 
of  the  law  witliout  respect  to  patents  Invented  by  officers  or  employees  of  the 
United  States.  In  the  case  of  Crozicr  v.  Fried,  Krupp  AktiengeseHschaft,  224 
United  States,  290,  304,  the  court  after  stating  that  prior  to  this  enactment  the 
power  to  sue  the  United  States  for  redress  for  the  Infringement  of  a  patent  right 
**did  not  obtain  unless  from  the  proof  it  was  establislied  that  a  contract  to  paj'^ 
conld  be  implied,  that  is  to  say,  that  no  right  of  action  existed  against  the 
United  States  for  a  mere  act  of  wrongdoing  by  its  oflicers,"  said  that  the  in- 
tention of  the  statute,  as  hidieated  in  the  title,  was  to  create  a  remedy  for  this 
condition  by  giving  claimants  the  right  to  sue  in  the  Court  of  Claims.  The 
court  says: 

"  That  is  to  say,  it  adds  to  the  right  to  sue  the  United  States  in  the  Court  of 
Claims  already  conferre<l  when  contract  relations  exist  the  right  to  sue  even 
although  no  element  of  contract  Is  present.  *  *  ♦  In  substance,  therefore, 
in  this  case,  in  view  of  the  public  nature  of  the  subjects  with  which  the  patents 
In  question  are  concerned  and  the  undoubted  authority  of  the  United  States 
as  to  such  subjects  to  exert  the  power  of  eminent  domain,  the  statute,  looking 
at  the  substance  of  tilings,  provides  for  the  appropriation  of  a  license  to  use 
the  inventions,  the  appropriation  thus  made  being  sanctioned  by  the  means  of 
compensation  for  which  the  statute  provides." 

(c)  Where  an  order  is  placed  with  a  manufacturer  under  section  120,  act  of 
June  3,  1916  (39  Stat.  166,  213),  for  the  manufacture  of  a  mechanical  device  ac- 
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cording  to  Government  specifications,  sfnce  the  manufacturer  Is  under  legal 
compulsion  to  comply  with  the  order,  no  formal  stipulation  would  be  necessary 
to  indemnify  the  manufacturer  with  respect  to  claims  of  owners  of  patents  cov- 
ering the  device.  The  manufacturer  could  plead  such  legal  compulsion  by  way 
of  defense  to  any  suit  by  the  owners  of  the  patents,  and  such  owners  would 
be  remitted  to  the  remedy  given  them  by  the  act  of  June  25,  1910,  supra.  Here, 
as  in  the  preceding  paragraph,  where  the  right  of  the  claimant  to  the  patent  is 
clear,  and  It  is  deemed  to  the  Interest  of  the  Government,  a  contract  may  be 
made  with  the  owner  of  the  patent  covering  the  right  to  manufacture  or  have 
manufactured  the  patented  device  for  the  uses  of  tlie  Government. 

3.  It  may  be  added  that  it  was  held  by  the  Supreme  Court  In  the  case  of 
Krupp  V.  Crozier^  supra,  that  no  injunction  would  lie  against  any  officer  of  the 
United  States  in  respect  to  the  manufacture  or"  use  for  the  Government  of  a 
patented  invention,  the  law  having  provided  a  method  whereby  the  owner  may 
obtain  compensation. 

DESERTION:  Relmbarsement  of  Expense  of  Delivery  of  Supposed  Deserter. 

The  statutory  authority  for  the  payment  of  rewards  in  the  military  service 
applies  only  to  deserters  from  the  military  service.  Where,  however,  a  police 
officer  in  good  faith  arrested  a  man  and  delivered  him  to  the  military  authori- 
ties, in  accordance  with  erroneous  information  received  from  The  Adjutant 
General  that  the  man  was  a  deserter  at  large  and  amenable  to  arrest,  the 
actual  and  necessary  expenses  of  such  police  officer  should  be  paid.  S^uch  ex- 
penses may  be  paid  from  the  appropriation  *'  Contingencies  of  the  Army  *' 
upon  approval  and  authority  of  the  Secretary  of  War.     (40  Stat.  40.) 

251.  ' 

War  Department,  J.  A.  G.  O.,  March  1,  1918.--To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  the  usual  rewai*d  can  legally 
be  paid  to  Detective  H.  C.  Parkinson,  of  Philadelphia,  Pa.,  for  the  arrest  and 
delivery  to  the  military  authorities  at  Washington  Barracks,  D.  C,  of  Raymond 
W.  Swartzbaugh  upon  erroneous  information  from  The  Adjutant  General  that 
he  was  wanted  as  a  deserter,  or,  if  the  reward  is  not  payable,  whether  the  de- 
tective may  be  reimbursed  his  actual  expenses. 

2.  The  facts  appear  as  follows: 

On  February  20,  1918,  Detective  Parkinson  sent  the  following  telegraphic 
message  to  The  Adjutant  General : 

"  Have  hinn  under  arrest,  Raymond  W.  Swartzbaugh,  charged  with  being  a 
deserter  from  the  Army.  It  is  claimed  he  deserted  from  Fort  Myer,  Va.,  Feb- 
ruary 1,  1916.  Is  this  man  wanted  as  a  deserter?  I  have  his  reward  circular 
No.  27153.    Notify  me  by  return  telegram,  collect" 

On  February  21  The  Adjutant  General  replied : 

"The  soldier  referred  to  your  telegram  20th  still  a  deserter  at  large  and 
amenable  to  arrest.  If  apprehended  may  be  delivered  Fort  Dupont,  Delaware 
City,  Del.,  and  reward  claimed  there." 

On  February  22  Detective  Parkinson  delivered  his  man,  Swartzbaugh,  to  the 
commanding  officer  at  Washington  Barracks,  D.  C,  and  the  latter  officer  ad- 
vised The  Adjutant  General  thereof  with  the  information  that  Swartzbaugh 
claimed  that  he  was  not  subject  to  military  control  as  he  was  discharged  from 
the  Army,  April  5,  1016,  on  account  of  having  been  convh?ted  by  a  civil  court  and 
sentenced  to  confinement  for  10  months  at  Occoquan,  Va.  This  a».sertlon  of 
Swartzbaugh  was  subsequently  verified  by  The  Adjutant  General's  office,  and 
the  fact  is  that  Swartzbaugh  was  not  a  deserter  at  the  time  of  his  arrest,  and 
was  not  subject  to  military  jurisdiction. 

3.  It  is  clear,  of  course,  that  no  reward  can  be  paid.  The  statutory  authority 
for  the  payment  of  rewards  in  the  military  service  applies  only  to  deserters 
from  the  military  service.  In  view  of  the  fact,  however,  that  Defective  Parkin- 
son rendered  the  service  in  good  faith  and  delivered  the  prisoner  to  the  military 
authorities  In  accordance  with  information  received  from  The  Adjutant  Gen- 
eral that  the  man  was  still  a  deserter  at  large  and  amenable  to  arrest,  it  is  the 
view  of  this  office  that  the  actual  and  necessary  expenses  of  the  detective  may 
and  should  be  paid.  In  the  opinion  of  this  office  such  exi)enses  may  be  paid 
from  the  appropriation  "Contingencies  of  the  Army"  (40  Stat.  40)  upon 
approval  and  authority  of  the  Secretary  of  War. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  141 

MILITARY  INSTRUCTION:  Commatatlon  of  Sabslstence  for  Members  of 
Reserve  Officers'  Training  Corps. 

A  member  of  the  senior  division  of  the  Reserve  Officers'  Training  Corps,  es- 
tablished in  a  civil  educational  institution  pursuant  to  section  40  of  the 
national  defense  act  (S9  Stat.  166,  191),  who,  after  completing  two  academic 
years  of  service  in  that  division,  allows  one  or  more  semesters  to  lapse  before 
being  selected  for  further  training  in  said  Reserve  Officers'  Training  Corps, 
pursuant  to  section  50  of  said  act,  Is  not  entitled  to  commutation  of  subsist- 
ence under  said  section  50.  In  order  to  meet  the  requirements  of  the  act  he 
must,  upon  completing  his  two  years  in  the  senior  division,  "continue"  his 
training  in  the  corps  during  the  remainder  of  his  course  in  the  institution. 
When,  however,  a  person  has  served  two  years  in  the  senior  division  and,  upon 
completion  thereof,  does  -not  continue  in  attendance  at  the  institution  for  one 
or  more  semesters  he  may,  upon  his  return  to  the  institution,  be  selected  for 
further  training  and  comply  with  the  requirement  that  he  continue  In  the 
Reserve  Officers*  Training.  Corps  for  the  remainder  of  his  course,  and  thus  be 
entitled  to  the  commutation  of  subsistence  provided  for  by  section  50  of  the 
act.  The  commutation  of  subsistence  provided  for  by  said  section  50  is  pay- 
able quarterly  upon  completion  of  the  quarter,  but  when  the  institution  closes 
before  the  close  of  any  quarter  the  commutation  accrued  at  that  time  should 
then  be  paid. 

245.8. 

War  Department,  J.  A.  G.  O.,  March  1.  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  refers  to  this  office 
for  remarks,  a  letter  from  the  professor  of  military  science  and  tactics  at  tlie 
University  of  Maine,  dated  February  4,  1918,  submitting  questions  which  will 
be  answered  as  they  are  stated. 

2.  (1)  Is  a  member  of  the  senior  division  of  the  Reserve  Officers'  Training 
Corps,  who  completes  two  academic  years  of  service  in  that  division  and 
allows  one  or  more  semesters  to  lapse  before  his  continuing  training,  entitled 
to  comiuutatlon  of  subsistence? 

Section  50  of  the  national  defense  act,  approved  June  3,  1916  (39  Stat.  166, 
193),  provides: 

"  When  any  member  of  the  senior  division  of  the  Reserve  Officers'  Training 
Cori>s  has  completed  two  academic  years  of  service  in  that  division,  and  has 
l)een  selected  for  further  training  by  the  president  of  the  institution  and  by 
its  professor  of  military  science  and  tactics,  and  has  agreed  in  writing  to 
continue  In  the  Iteserve  Officers'  Training  Corps  for  the  remainder  of  his  course 
in  the  institution,  devoting  five  hours  per  week  to  the  military  training  pre- 
scribed by  the  Secretary  of  War,  and  has  agreed  in  writing  to  pursue  the 
courses  in  camp  training,  prescribed  by  the  Secretary  of  War,  he  may  be 
furnished,  at  the  expense  of  the  United  States,  with  commutation  of  subsist- 
ence at  such  rate,  not  exceeding  the  cost  of  the  garrison  ration  prescribed  for 
the  Army,  as  may  be  fixed  by  the  Secretary  of  War,  during  the  remainder  of 
Ids  service  in  the  Reserve  Officers'  Training  Corps." 

The  purpose  of  this  act  is  to  encourage  members  of  the  senior  division,  upon 
the  completion  of  two  academic  j'ears  of  service  in  that  division,  to  take 
the  further  military  training  mentioned  therein  for  a  period  of  time  fixed  as 
**  the  remainder  of  his  course  in  the  institution."  This  clearly  conteu!i)lates 
military  training  during  all  of  his  course  remaining  after  the  completion  of 
two  years'  service  in  the  senior  division.  The  use  oi  the  verb  "  continue " 
also  negatives  any  authority  for  an  interruption  of  the  training. 

Obviously,  a  member  of  the  senior  division  who  completes  two  academic 
years  of  service  in  that  division  and  allows  one  or  more  semesters  to  elapse 
before  being  selected  for  further  training  by  the  president  and  the  professor 
of  military  science  and  tactics,  can  not  meet  the  requirements  of  the  act,  i.  e., 
to  continue  his  training  during  "  the  remainder  of  his  course  In  the  institution." 

It  is  not  to  be  understood,  however,  that  a  man  who  has  served  two  years 
In  the  senior  division  and  upon  the  completion  thereof  was  out  of  school  for 
a  time,  can  not,  ui>on  his  return,  be  selected  for  further  training  and  comply 
with  the  requirement  that  he  continue  in  the  Reserve  Officers'  Training  Corps 
for  the  remainder  of  his  course.  An  interruption  of  the  whole  course  is  to  be 
distinguished  from  the  interruption  of  the  military  t^aIning  while  other  parts 
of  the  course  are  l»elng  i)ursue<l. 

Question  (1)  Is,  therefore,  answered  in  the  negative. 
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3.  (2)  Tho  univer8it3'  closes  May  17,  and  commutation  of  subsistence  is  paid 
qunpfprly.  Must  subsistence  be  paid  to  the  end  of  the  college  year,  or  to  June 
30,  or  sliall  commutation  of  subsistence  after  March  31  be  withheld  until  the 
reopctking  of  the  university  in  the  fail? 

Obviously,  commutation  of  subsistence  can  not  be  earned  after  a  student 
ceases  to  talse  the  military  training,  therefore,  commutation  of  subsistence 
accruing  between  April  1  and  May  17,  should  be  paid  at  the  end  of  the 
college  year. 


OOYERNMENT  AGENCIES:  State  Taxation  and  Sefiralation  Thereof.  ^ 

A  State  Is  without  legal  authority  to  exact  from  enlisted  men  in  an  Engineer 
organiKation  the  payment  of  license  fees  and  to  require  them  to  take  out 
operators*  licenses  to  enable  them  to  operate,  as  a  part  of  their  military  duties, 
motor  vehicles  belonging  to  the  Government  within  such  State,  The  levying 
and  collection  of  sudfi  fees  would  constitute  a  tax  upon  the  instrumentalities 
of  the  Federal  Government. 

537. 

War  Department,  J.  A.  G.  O.,  March  1,  1918. — To  The  Adjutant  General. 

1.  The  question  under  discussion  in  these  papers  is  whether  the  State  of 
California  is  authorized  fo  require  that  the  individual  members  of  an  Engineer 
organization  or  detachment  at  Camp  Kearney,  Cal.,  take  out  operators'  licenses 
to  enable  them  to  operate  motor  vehicles  belonging  to  the  Government  within 
the  said  State.  The  motor  vehicle  department  of  the  State  insists  that  under 
the  law  of  the  State  which  provides  that  it  shall  be  unlawful  for  any  person 
to  operate  nr  drive  motor  vehicles  upon  the  public  highway  therein  unless 
licensed  by  the  said  department,  the  enlisted  men  of  the  said  detachment  can 
not  legally  operate  Government  machines  within  the  State  without  individual 
operators'  licenses.  It  appears  that  the  organization  in  question  consists  of 
26  nicu  and  that  occasions  may  arise  when  it  may  be  necessary  to  detail  any 
member  of  the  said  "organization  to  drive  a  machine  and  that,  therefore,  under 
the  rule  of  the  State  motor  vehicle  department  It  wpuld  be  necessary  that  each 
of  those  enlisted  men  secure  an  operator's  license. 

2.  It  Is  a  fundamental  principle  of  law  that  the  proi)erty  and  instrumentali- 
ties of  the  Government  of  the  United  States  whereby  it  performs  Its  proper 
governmental  functions  arc  not  subject  to  taxation  by  the  States  or  by  munici- 
palities (29  Ops.  Atty.  Gen.  442;  15  Comp.  Dec.  231,  and  authorities  there 
cited)  and  the  reasons  on  which  this  principle  Is  based  apply  with  equal  force 
to  the  exemptions  from  State  control  of  the  operations  of  the  agencies  of  the 
Federal  Government. 

3.  The  general  subject  as  to  whether  under  State  law  a  Government  chauffeur 
can  be  required  to  take  out  an  operator's  license  has  been  before  this  office  on 
several  previous  occasions  when  the  contention  has  been  made  that  the.se 
license  fees  are  not  a  tax  for  the  reason  that  they  cover  the  grant  of  a  mere 
personal  privilege  to  the  licensee,  which  he  might  exercise  as  a  private  indi- 
vidual apart  from  any  connection  he  might  have  with  the  Government.  In  the 
l>rcsorit  instance,  however,  this  contention  ^'ould  have  no  application  as  it  is 
dearly  in  no  sense  a  question  of  the  payment  of  a  fee  by  an  Individual  for  the 
exercise  of  a  personal  privilege.  The  operators  are  all  enlisted  men  of  the 
Army  of  the  United  States  and  as  such,  in  its  strictest  sense,  instrumentalities 
of  the  government.  Tlie  vehicles  which  they  are  operating  are  Government 
vehicles  and  they  are  operating  them  solely  for  Government  purposes.  To 
require  tliem  to  pay  fees  for  operating  these  machines  would  be  just  as  much 
a  tax  levied  upon  an  instrumentality  of  the  Government  as  for  the  State  to 
attempt  to  tax  them  for  the  performance  of  any  other  Government  function, 
such  for  Instance  as  the  driving  of  a  Government  team  for  hauling  supplies, 
or  even  fiA*  the  carrying  of  weapons,  w^hicli  as  enlisted  men  they  might,  under 
military  regulations,  be  required  to  carry.  In  operating  these  machines  they 
represent  the  Government  which  they  serve  and  any  restrictions  placed  up<m 
them  by  the  laws  of  the  State  are  restrictions  upon  the  Government  which  they 
reprt'sc»nt,  and  would  constitute  an  Interference  w^ith  its  operations. 

4.  Moreover,  the  Comptroller  on  several  occasions  has  refused  to  allow  credit 
f<»r  the  payment  of  fees  of  this  character  on  the  general  ground  tluit  such  a 
license  fee  Is  in  the  nature  of  or  equivalent  to  a  tax  and  may  not  be  exacted 
from  the  Government  (23  Comp.  Dec.  386,  and  the  decisions  there  cited).    If 
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these  fees  can  not  be  exacted  of  the  Government  because  tlicy  are  a  tax,  they 
certainly  can  not  be  paid  as  the  Individual  soldiers  are  the  Government's  In- 
Btmnients  or  agents  and  as  operators  of  these  machines  are  acting  in  that 
capacity,  and  In  no  other,  and  fees  exacted  from  them  as  such  instruments  or 
agents  would  be  fees  exacted  from  the  Government. 

5.  Before  closing  this  discussion,  it  Is  deemed  advisable  to  refer  to  two 
opinions  of  the  Attorney  General  upon  this  general  subject,  which  although 
not  conclusive  tend  to  support  the  view  above  talien.  In  an  opinion  rendered 
on  February  10,  1911,  the  Attorney  General  Indicated  that  the  State  might 
require  a  chanffenr  of  the  Federal  Government  to  be  provided  with  a  license 
and  exact  from  him  the  payment  of  the  necessary  exijense  Involved  In  providing 
the  license.    Quoting  from  the  syllabus  (28  Ops.  Atty.  Gen.  604)  he  held : 

**  Automobiles  purchased  for  the  President  under  appropriations  made  by 
Congress  are  not  subject  to  taxation  by  a  State,  nor  can  the  chauffeurs  operat- 
ing said  niaciiine  be  taxed  by  a  State  for  the  privilege  of  performing  the  duties 
pertaining  to  their  employment. 

**  A  State  may,  however,  in  order  to  protect  the  public  against  dangers  that 
might  arise  from  performing  the  duties  of  a  lawful  employment  in  an  unlawful 
manner,  adopt  reasonable  police  regulations  which  require  that  certain  condi- 
tions be  complied  with  before  entering  uix)n  such  occupation,  and  the  fees 
intended  merely  to  pay  the  expenses  of  complying  with  these  requirements 
may  be  exacted." 

In  a  subsequent  case,  however.  In  which  the  Department  of  Justice  was 
caile<l  npon  to  defend  an  arrested  Government  chauffeur  in  the  State  of  New 
York  for  violation  of  the  State  law  requiring  chauffeurs  to  be  provided  witii 
licenses,  the  Assistant  Attorney  General  who  had  prepared  the  opinion  of 
February  10,  1011,  supra,  in  instructing  the  Ignited  States  Attorney  to  defend 
the  accused,  explained  the  said  opinion  as  follows : 

"This  opinion  was  prepared  for  tlie  Attorney  General  by  us  and  I  have  no 
doubt  that  the  holding  was  a  proper  one  as  applied  to  the  facts  there  presented. 
Tlie  President  is  accustomed  to  make  excursions  In  his  machine  in  the  States 
of  Maryland  and  Virginia.  These  excursions  are,  of  course,  very  often  made 
aolely  for  pleasure,  and  hence  the  question  presented  was  one  relating  solely 
to  interstate  commerce,  and  had  nothing  to  do  ivith  an  interference  tciih  the 
exercise  of  a  governmental  function.  In  the  discussion,  however,  this  distinc- 
tion was  not  drawn." 

In  reference  to  the  Ne^*  York  case,  this  office  was  advised  that  upon  presenta- 
tion of  the  Government's  brief  the  magistrate  dismissed  the, case  as  not  heinif 
debatable. 

6.  It  is  the  opinion  of  this  oflfce,  therefore,  that  the  State  of  California  is 
without  legal  authority  to  exact  the  payment  of  license  fees  from  the  enlisted 
men  in  question  as  the  levying  and  collection  of  such  fees  would  constitute  a 
tax  upon  the  instrumentalities  of  the  Federal  Government  and  an  interference 
with  its  constitutional  functions.  Moreover,  the  State  is  without  authority  to 
regulate  or  restrict  the  operation  of  agencies  of  the  Federal  Government 


OFFICE:  Eligibility  to  take  Examination  for  Provisional  Second  Lien- 
tenant. 

An  enlisted  man  was  granted  permission  by  The  Adjutant  General  to  be  ex- 
amined for  the  office  of  provisional  second  lieutenant  in  the  Regular  Army. 
Before  the  date  of  the  examination  he  accepted  a  commission  as  temporary 
second  lieutenant.  He  subsequently  took  and  passed  the  examination.  Held, 
that  the  qualifications  required  of  candidates  for  the  office  of  provisional  second 
lieutenant  are  qualifications  for  entrance  into  competition ;  consequently,  the 
fact  that  an  enlisted  man  ceased  to  be  such  after  having  l>een  designated  to 
take  the  examination,  does  not  thereby  affect  his  eligibility  therefor. 

210.1. 

War  Department,  J.  A.  G.  O.,  Marqh  1,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
the  question  whether  Temporary  Second  Lieut.  Harry  Lee  Fansler,  Twenty- 
first  Field  Artillery,  who  was  examined  in  July,  1917,  for  a  commission  as  a 
pro%isional  second  lieutenant  and  passed  a  satisfactory  examination,  can  be 
commissioned  as  a  provisional  second  lieutenant,  he,  at  the  time  of  his  exami- 
nation, being  a  temporary  second  lieutenant  in  the  Regular  Ai-my. 
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2.  In  May,  1917,  Fansler,  then  a  sergeant  major,  Third  Field  Artillery,  a^ed 
26  years  and  8  months,  had  served  more  than  one  year  with  an  organization, 
and  applied  for  and  was,  on  May  17,  1917,  granted  permission  by  The  Adjutant 
(Jeneral,  to  take  the  examination  for  provisional  second  lieutenant  in  the 
Regular  Army.  On  June  11,  1917,  he  accepted  a  commission  as  temporary 
second  lieutenant  of  B'leld  Artillery,  and  was  assigned  to  the  Twenty-first  Field 
Artillery.  He  thereupon  Inquired  through  military  channels  whether  he  was 
eligible  to  take  the  examination  for  provisional  second  lieutenant  and  was 
H(lvise<l  by  an  indorsement  from  the  War  Department,  under  date  of  June  30^ 
that  the  War  Department  considered  a  temporary  second  lieutenant  eligible  to 
compete  in  examination  as  an  enlisted  man  for  provisional  appointment  as  sec- 
ond lieutenant  in  the  Regular  Army,  and  that  he  was  considered  eligible  to 
compete  in  the  examination  to  be  held  beginning  July  23,  1917.  He  took  the 
examination  beginning  July  23,  and  made  a  general  average  of  67.31  per  cent. 
Under  date  of  September  15,  1917,  The  Adjutant  General  of  the  Army  advised 
him: 

"  You  were  designated  for  examination  as  an  enlisted  man  of  the  Regular 
Army,  but  before  undergoing  the  examination  you  became  a  temporary  second 
lieutenant  thereby  forfeiting  your  rights  as  an  enlisted  candidate.  The  laws 
governing  the  provisional  appointment  of  second  lieutenants  in  the  Regular 
Army  require  that  an  enlisted  man  of  the  Regular  Army  to  be  eligible  must  be 
unmarried,  a  citizen  of  the  country  between  the  ages  of  21  and  34  years,  and 
must  have  served  not  less  than  one  year  with  an  organization.  The  law  gov- 
erning such  appointments  from  civil  life  requires  that  a  candidate  to  be  eligible 
must  be  l^tween  the  ages  of  21  and  27  years.  As  you  are  now  more  than  27 
years  of  age  you  can  not  be  considered  as  a  civilian  candidate,  and  as  j-ou  have 
taken  the  examination  prescribed  for  an  enlisted  candidate,  you  are  ineligible 
on  that  account  as  well.** 

It  appears  that  Fansler  has  been  appointed  a  temporary  first  lieutenant  and 
the  papers  contain  numerous  recommendations  of  his  qualifications  and  fitness 
for  a  provisional  second  lieutenant  of  the  Regular  Army. 

Section  24  of  the  national  defense  act,  39  Stat.  166,  182,  as  amende<l  by  the 
appropriation  act  for  the  fiscal  year  ending  June  30,  1918,  40  Stut.  40,  44, 
provides,  inter  alia: 

"  Vacancies  In  the  grade  of  second  lieutenant  created  or  caused  by  increases 
due  to  this  act  In  any  fiscal  year,  shall  be  filled  by  appointment  in  the  following 
order :  , 

*  4-  *  *  *  «  • 


II 


Second :  Under  the  provisions  of  existing  law,  of  enlisted  men,  •  •  • 
between  the  ages  of  21  and  34  years,  whose  fitness  for  promotion  shall  have  been 
determined  by  comjietitive  examination;     ♦    ♦    •" 

The  existing  law  referred  to  is  found  in  the  act  of  July  30,  1802  (27  Stat. 
336),  and  reads: 

'  "  The  President  Is  hereby  authorized  to  prescribe  a  system  of  examination 
of  enlisted  men  of  the  Army,  by  such  boards  as  may  be  established  by  him,  to 
determine  their  fitness  for  promotion  to  the  grade  of  second  lieutenant :  PrO' 
Tided  J  That  all  unmarried  soldiers  under  thirty  years  of  age,  who  are- citizens 
of  the  United  States,  are  physically  sound,  who  have  served  honorably  not  less 
than  one  year  in  the  Army,  and  who  have  borne  a  gwnl  moral  character  before 
and  after  enlistment,  may  compete  for  promotion  under  r.ny  system  authorized 
i)y  this  act." 

On  May  17,  1917,  the  date  he  was  designated  for  competitive  examination, 
Fansler  was  an  enlisted  man  In  the  Unite<l  States  Army,  under  27  years  of  age, 
and  met  all  the  requirements  as  to  eligibility  to  take  the  examination  for  a 
provisional  second  lieutenant,  and  applied  for  permission  to  take  this  examina- 
tion. Afterwards,  for  the  convenience  of  the  Government,  he  was  appointed  a 
temporary  second  lieutenant. 

This  office,  by  memorandum  to  The  Adjutant  General  under  date  of  August 
11,  1917  (Ops.  J.  A.  G.  64-212),  upon  the  subject  of  appointments  of  second 
lieutenants  from  enlisted  men  who  had  been  discharged  since  qualifying  said, 
in  part: 

••  In  an  opinion  dated  June  28,  1917  (Ops.  J.  A.  G.  64-212),  it  was  said,  that  the 
qualifications  required  of  enlisted  men  for  appointment  to  vacancies  create<l  or 
caused  by  the  national  defense  act  were  qualifications  for  appointments  and 
that,  therefore,  a  candidate  could  not  be  appolnteil  unless  he  had  these  qualifica- 
tions for  appointment  at  the  date  of  appointment    But  this  office  was  there  ad- 
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dressing  itself  partlailarly  to  the  minimum  nge  limit  of  21  years,  and  while  It 
was  correct  in  general  sense  to  say  that  the  qualifications  must  be  met  at  the 
date  of  appointment,  that  opinion  would  have  been  more  accurate  had  it  stated 
that  the  qualifications  must  hare  been  complied  with  prior  to  the  date  of  appoint- 
ment. ♦  •  •  The  qualifications  set  forth  In  the  act  are  clearly  qualifica- 
tions for  entrance  into  competition.  It  has  been  held  in  an  approved  opinion 
of  this  oflSce  (Ops.  J.  A.  G.  64-212,  Sept  2,  1916),  that  should  a  soldier  pass 
the  maximum  age  limit  after  he  has  become  a  competitor,  he  would  not  thereby 
become  ineligible  for  appointment.  By  parity  of  reasoning,  I  conclude  that 
should  he  cease  to  be  an  enlisted  man  after  becoming  a  competitor,  he  will  not 
thereby  lose  his  eligibility  for  appointment,  the  eligibility  having  been  acquired 
when  he  was  accepted  as  a  competitor." 

The  opinion  of  this  oflfice  dated  September  2,  1916,  supra,  in  paragraph  4, 
held  that  a  man,  a  candidate  for  commission,  becomes  a  competitor  from 
the  date  he  is  de.signated  to  take  the  examination.  In  the  instant  case.  Pansier 
became  a  competitor  on  May  17,  1917,  when  he  was  granted  permission  by 
The  Adjutant  General  to  take  the  examination,  and  under  the  authority  of 
former  opinions  of  this  ofiftce,  his  subsequent  change  of  status  did  not  affect 
his  eligibility. 

3.  It  is  my  opinion  that  Temporary  Second  Lieut.  Harry  Lee  Fansler, 
Twenty^first  Field  Artillery,  can  legally  be  commissioned  as  a  provisional 
second  lieutenant. 

CITILIAN  EMPLOYEES:  Rations  and  Commntation  of,  while  on  Duty  with 
Troops  in  the  Field. 

Regular  civilian  employees  of  the  United  States  in  service  at  the  camps  or 
cantonments  at  the  present  time  are  to  be  considered  as  accompanying  troops 
in  the  field  in  time  of  war,  within  the  provisions  of  Army  Regulations  733  (sub- 
paragraph If),  Changes  Army  Regulations,  Nos.  69,  August  10,  1917,  and  66, 
December  31,  1917.  Accordingly  they  are  entitled  to  an  allowance  of  quarters 
and  rations,  as  specified  in  the  article,  while  employed  on  such  duty.  Hence, 
it  was  proper  to  arrange  with  a  contractor  to  furnish  such  civilians  with  meals 
during  a  period  when  it  was  impracticable  for  the  Government  to  provide  them 
with  subsistence  in  kind. 

430.1. 

War  Department,  J.  A.  G.  O.,  March  2,  1918.— To  the  Secretary  of  War. 

1.  The  Acting  Quartermaster  General  desires  the  opinion  of  this  oflSce  with 
reference  to  the  legality  of  the  payment  of  a  bill  for  $683.20  for  meals  fur- 
nished to  civilian  employees  on  duty  at  Camp  Joseph  E.  Johnston,  Fla.,  at 
35  cents  each,  during  the  time  it  was  Impracticable  to  furnish  subsistence 
In  kind  to  the  enlisted  men  and  civilian  employees  on  duty  there.  He  also 
inquires  Vhet her  all  civilian  employees  on  duty  with  troops  In  camps  In  time 
of  war  are  entitled  to  rations  and  quarters  in  kind  under  section  6,  paragraph 
733,  Army  Regulatons,  as  amended. 

The  commanding  officer  at  Camp  Joseph  E.  Johnston  reports  the  facts  as 
follows: 

"  1.  On  first  opening  this  camp  it  was  found  impracticable  to  provide  a 
Government  mess  for  the  subsistence  of  the  early  arrivals  of  enlisted  men  and 
civilian  employees,  and  arrangements  were  made  to  sub.sist  them  at  the  con- 
tractors* messes,  one  conducted  by  the  building  contractor,  Bentley  Bros.,  the 
other  by  the  Camp  Johnston  Catering  Co.,  at  35  cents  per  meal  per  man. 

"2.  Under  provisions  of  paragraph  733,  Army  Regulations  (subpar.  f)  as 
changed  by  Changes  Army  Regulations,  No.  59,  all  civilians  were  subsisted 
regardless  of  the  amount  of  salary.  This  appeared  to  be  correct  procedure 
under  regulations  cited,  and  confirmation  of  this  action  Is  requested." 

2,  Paragraph  733,  Army  Regulations,  as  changed  by  Changes  Army  Regula- 
tions, Nos.  59  and  66,  provides  for  the  payment  of  the  exi)enses  of  civilian  em- 
ployees while  traveling  under  competent  orders  and  for  a  limited  period  while 
absent  from  regular  station  on  temporary  duty.  It  provides  three  methods  of 
payment  of  such  expenses,  viz.,  by  reimbursement  of  actual  expensos  not  ex- 
ceetllng  $4.50  a  day  for  subsistence;  by  payment  of  a  flat  per  diem  rate  In  lieu 
of  subsistence  not  exceeding  f4 ;  and  the  following : 

**  In  time  of  actual  war  no  such  reimburftement  of  expenses  or  per  diem 
allowances  will  be  allowed  to  the  civilian  employees  specified  who  accompany 
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troops  in  Uie  field,  but  In  lieu  thereof  the  allowftuce  of  tents  prescribed  by  the 
War  Department  and  a  ration  will  be  fumisbed  such  employees." 

The  classes  of  employees  referred  to  In  this  regulation  are  specified  iii  the 
first  clause  of  the  regulation  as  **  civilians  in  the  employ  of  any  branch  of  tlio 
military  service,  except  the  expert  accountant  of  the  Inspector  Genorars  Depart- 
ment and  those  mentioned  In  paragraph  734." 

Those  coming  within  the  exception  as  provided  by  paragraph  734,  Army  Regu- 
lations, are: 

•*  Mechanics,  laborers,  teamsters,  and  employees  of  similar  character  traveling 
under  competent  onlers'*  for  whom  provision  is  made  therein  for  actual  and 
necessary  expenses  of  transportation  and  subsistence,  or  per  diem  in  lieu  of 
subsistence,  not  exceeding  $4,  as  may  be  authorized  by  the  chief  of  the  bureau 
which  ^ys  the  account.  In  the  opinion  of  this  ofi^e  the  above  quoted  pro- 
visions of  paragraph  733,  Army  Regulations,  for  tlie  allowance  of  tents  and 
rations  in  kind  to  employees  on  duty  with  troops  m  tlie  field  In  time  of  war  Is 
nci'essarlly  a  blanket  provision  notwithstanding  the  reference  therein  to  the 
"  employees  s])ecifled  **  which  purports  to  Include  only  those  not  provided  for  in 
paragraph  734,  Army  Regulations.  So  com>trued,  it  is  the  view  of  this  office 
that  all  the  regular  civilian  employees  who  accompany  troops  In  the  field  in 
tUne  of  war,  unless  otherwise  provlde<l  for  by  statute,  are  entitled  to  an  allow- 
ance of  quarters  and  rations  as  specified  In  the  regulation  so  long  as  they  aro 
on  such  duty.  I  do  not  think  it  would  apply  to  persons  employed  from  day 
to  day  locally. 

3.  It  has  been  held  heretofore  by  this  oflTice  In  the  matter  of  Army  field  clerks 
that  service  at  the  camps  and  cantonments  at  the  present  time  is  service  with 
troops  In  the  field  within  the  meaning  of  the  provision  of  Anny  Regulations, 
733,  under  consideration.  Assuming,  therefore,  that  the  employees  referred  to 
in  these  papers  are  regular  employees  of  the  United  States,  It  is  the  view  of  this 
ofiice  that  the  account  for  meals  furnished  them  by  a  contractor  by  arrangement 
with  the  mess  officer  at  Camp  Joseph  E.  Johnston,  during  the  period  when  it 
was  impracticable  to  provide  them  with  subsistence  in  kind  by  the  Government 
may  properly  be  paid,  if  otherwise  correct 


SELECTIVE  DRAFT  ACT:  Desertion  from  Draft;  Prerequisites  to  Rewards. 

A  certain  deserter  from  the  draft  (Selective  Service  Regulations,  sec.  40) 
was  arrested  and  brought  before  the  local  board  by  the  local  sheriff.  The  board 
sent  the  nmn  to  the  nearest  camp  In  charge  of  the  sheriff,  but  failed  to  furnish 
the  sheriff  with  a  certificate  to  the  effect  that  the  offense  of  the  man  was  wilful 
and  committed  witli  the  intent  to  evade  military  service,  which  certificate  is 
required  by  Selective  Service  Regulations,  section  51,  to  enable  hUn  to  collect 
the  $50  reward  providetl  for  by  Selective  Service  Regulations,  section  50.  UchI, 
that  the  local  board  still  has  authority,  at  the  request  of  the  arresting  officer,  to 
give  the  certificate  in  a  proper  case,  even  though  the  facts  would  Imve  justlfietl 
the  giving  of  such  certificate  at  the  time  the  arrested  man  was  sent  to  camp; 
and  that  the  board  al^o  has  authority  to  correct  an  Iniproporly  drawn 
certificate. 

251. 

War  Departmentr  J.  A.  G.  O.,  March  2,  1918. — To  the  judge  advocate,  • 
Division. 

1.  This  office,  In  its  reply  of  February  20,  to  your  Inquiry  of  February  12  with 
reference  to  the  payment  of  rewards  for.  the  apprehension  of  deserters  from 
the  draft,  erroneously  followed  the  rule  that  had  been  established  under  Uie 
Army  Regulations.  It  had  not  occurred  to  this  office  that  any  special  rules  had 
been  made  or  required  in  the  matter  of  drafted  men.  It  Is  now  observed,  how- 
ever, as  you  state,  that  .special  provisions  covering  the  payment  of  rewards  for 
the  apprehension  of  deserters  from  the  draft  are  embraced  In  the  new  Selective 
Service  Regulations,  sections  50  and  51.  Section  50  authorizes  tlie  payment  of 
a  reward  for  the  apprehension  and  delivery  of  a  deserter  from  the  National 
Array  when  the  person  making  such  delivery  presents  the  certificate  of  the  local 
board  proscrlbecl  In  section  51.  Section  51  provides  that  upon  the  arrest  of  a 
deserter  the  i:>erson  making  the  ari*est  shall  take  him  before  a  local  board, 
which  slmll  immediately  inquire  whether  the  offense  was  wilful  and  commit tM 
with  an  intent  to  evade  military  service,  and  if  It  so  find.s  the  hoard  will 
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give  to  the  person  making  the  arrest  a  certificate  accordingly  and  direct  biui  to 
deliver  tlie  de&»erter  to  the  proper  camp.  If  the  board  finds  that  the  offense  was 
not  wilful,  the  hoard  will  send  the  soldier  to  the  proper  camp. 

2.  In  the  iq)ecific  case  you  present  it  ap|)ears  that  the  local  sheriff  arrested 
the  two  inefi  aei'eral  months*  after  they  had  been  drafted  and  fidled  to  respond 
to  the  draft,  and  tliat  he  pre.sented  the  men  at  Camp  Meade  without  the  oertifi* 
cate  of  the  local  boai*d  showing  the  result  of  their  investigation ;  and  further, 
tiutt  the  sheriff  havinj;  been  informed  that  such  a  certificate  would  be  required 
before  a  reward  could  l)e  paid,  obtained  from  the  local  board  a  certificate  in- 
dorsed in  each  case  substantially  as  follows: 

*'As  tlftis  man  iu>t  having  been  at  Camp  Meade  is  not  an  actual  deserter  but  a 
technical  deserter  we  would  respectfully  ask  the  authorities  to  deal  gently 
with  him." 

With  reference  to  the  procedure  in  this  case  and  the  form  of  the  certificate 
yoQ  suhuUt  the  following  questions: 

{a)  "When  the  local  board  sends  an  arrested  man  to  aimp  without  certifi- 
cate. Provofit  Marshal  General's  OfiSce,  Form  1021,  Is  its  jurisdiction  then 
exhaicstcd,  or  has  it  authority  at  the  request  of  the  arresting  offloer  to  thereafter 
^ve  a  ca-tificate  on  said  form  1021,  even  if  the  facts  would  have  justified  the 
giving  of  such  certificate  before  the  arrested  man  was  delivered  to  the  Army 
camp?" 

ib)  "  Is  the  indorsement  above  stated  on  said  Form  1021  consistent  therewith, 
or  is  it  such  a  material  addition  to  or  alteration  ot  the  same  as  to  void  the 
same?" 

I  tliink  the  lornl  board  does  not  lose  Jurisdiction  to  issue  the  certificate  by 
peawm  of  hnvlnjr  fail«!  to  issue  it  to  the  police  officer  at  the  time  the  arrested 
per^son  was  first  taken  before  the  board.  In  this  case  the  fact  that  the  board 
s?ent  the  man  to  the  ramp  in  chsirge  of  the  sheriff  indicates  that  the  board  con- 
sidered the  sheriff  entitled  to  the  reward.  Tlie  certificate  should  follow  the 
presc'ribed  form.  It  appears  that  the  local  board  placed  Its  own  construction 
upon  the  term  deserter.  It  Is  not  material  that  the  man  had  never  been  at 
Onnp  aiiMide  or  any  other  military  post  under  military  jurisdiction.  The 
offense  of  desertion  is  conmiitted  when  a  drafted  man  wilfully  neglects  or 
refuses  to  obey  the  draft.  I  would  suggest  that  in  this  case  the  certificate  l>e 
returned  to  the  board  with  a  request  that  the  board  Indicate  whether  the 
offense  in  each  case  "was  wilful  and  committed  with  an  intent  to  evade 
military  service,"  according  to  the  terms  of  said  Form  1021,  and  if  net,  to  state 
why  the  men  were  wnt  to  the  camp  in  charge  of  a  police  officer  Instead  of  being 
sent  at  public  eTcpense. 

3.  I  would.  t»M»refore,  answer  question  (a)  In  the  negative;  and  as  to  ques- 
tion (&),  I  think  the  certificate  should  be  returned  for  correction  or  expla- 
nation. 


MiUTIA:  Statog  of  Setired  Ofileer  of  District  of  Colmiibia  Militia. 

The  commanding  general  of  the  District  of  Columbia  Militia  has  no  authority 
to  order  to  active  duty  officers  on  the  retired  list  of  the  District  of  Columhlli 
Militia.  The  Organized  Mliitia  no  longer  exists  as  an  organization  and  mili- 
tary Institution,  having  been  superseded  by  the  National  Guard  of  tlie  District 
of  Columbia,  organized  mider  the  provisions  of  the  national  defense  act.  (39 
Stat.  16G.)  (Ops.  J.  A.  G.  58-820,  June  6,  1917.)  Manifestly  an  officer  retired 
from  such  nonexistent  organization  can  not  be  ordered  to  active  duty  as  an 
officer  of  a  new  and  different  organization  to  which  his  retired  status'  has  no 
relation.  Nor  Is  there  any  organization  in  existence  of  which  such  an  officer 
could  legally  be  considered  an  officer,  or  for  duty  with  which  he  could  legally  bo 
calle<l  to  duty  as  an  officer. 

War  Department,  J.  A  .G.  O.,  March  2,  1918.— To  the  Chief  of  the  Militia 
Bureau. 

1.  The  Militia  Bureau  by  the  preceding  Indorsement  requests  an  opinion 
whether  the  commanding  general  of  the  District  of  Columbia  Militia  has  au- 
thority to  order  to  active  duty  officers  on  the  retired  list  of  the  District  of 
Columbia  Mill  tin,  and  if  so,  what  would  be  the  status  of  such  retired  officers 
with  respect  to  pay  and  allowances  while  on  active  duty. 

1!.  The  right  of  an  officer  of  the  National  Guard  of  the  District  of  Columbia 
to  retirement  under  the  act  of  March  1,  1889  (25  Stat.  772,  775),  as  amended  by 
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the  act  of  February  18, 1909  (35  Stat.  629,  631),  after  the  passage  of  the  national 
defense  act  of  June  3,  1916,  was  the  subject  of  an  opinion  of  this  office  under 
date  of  June  6,  1917.  (Ops.  J.  A.  G.  58-820.)  In  the  course  of  that  opinion, 
after  quoting  at  lengtli  section  20  of  the  act  of  19(K),  supra,  it  was  concluded 
that  the  National  Guard  there  referred  to  was  the  Organized  Militia  of  the 
Dick  Bill,  "  National  Guard  "  being  only  a  local  alter  nwnen  (sec.  1,  Dick  Bill,  82 
Stat.  775),  and  that  the  National  Guard  organized  under  the  provisions  of  the 
national  defense  act  superseded  the  Organized  Militia,  which  as  an  organization 
and  military  institution  no  longer  exists. 

8.  Manifestly,  an  officer  retired  from  an  organization  which  has  ceased  to 
exist  can  not  be  ordered  to  active  duty  as  an  officer  of  a  new  and  difTerent 
organization,  to  which  his  retired  status  has  no  relation,  and  there  is  no  organi- 
zation in  existence  of  which  such  an  officer  could  legally  be  considered  an 
(>filcer  or  for  duty  with  which  he  could  be  legally  called  for  duty  as  an  officer. 

4.  It  is  the  opinion  of  this  office  that  the  commanding  general  of  the  District 
of  Columbia  is  without  authority  to  order  to  active  duty  former  officers  of  the 
District  of  (Ik)Iumbia  National  Guard,  Organized  Militia,  retired  under  sec- 
tion 20  of  the  act  of  Congress  approved  February  18,  1909.  In  view  of  this 
opinion  it  is  not  necessary  to  discuss  the  inquiry  as  to  the  pay  and  allowances 
of  such  officers. 

SELECTIVE  DRAFT  ACT:  Oonelaslyeness  of  Finding  of  Local  Board. 

A  registrant  was  duly  inducted  into  the  military  service.  His  service  record 
shows  his  age  at  the  time  of  the  draft  as  30  years  and  6  months.  He  now 
seeks  to  be  discharged  on  the  ground  that  he  was  mistaken  as  to  his  age  at 
the  time  of  his  registration  and  submits  evidence  tending  to  show  that  he 
attained  the  age  of  31  prior  to  June  5,  1917.  Held,  that  his  application  is  with- 
out merit,  since,  under  section  4  of  the  selective  draft  act  (40  Stat.  76,  78 )« 
the  determination  of  the  local  board  that  he  was  of  draft  age,  is  final. 

327.3. 

March  4,  1918. 

From:  The  office  of  the  Judge  Advocate  General. 

Subject :  Status  of  conscripted  men  who  register  when  over  age. 

1.  In  your  letter  of  February  25,  1918,  you  state  there  has  been  referred  to 
your  office  the  case  of  Pvt.,  first  class,  John  W.  Booten,  Sixteenth  Company, 
First  Motor  Mechanics  Regiment,  Signal  Corps,  now  at  Overseas  Casual  Camp 
at  Camp  Merritt,  N.  J.,  awaiting  transportation  overseas,  who  has  made  ap- 
plication for  discharge  on  the  ground  tha^  he  was  drafted  into  the  military 
service  through  error  when  he  was  beyond  the  legal  age  fixed  by  the  selective 
service  law. 

Pvt.  Booten  claims  that  he  registered  under  the  mistaken  belief  that  he  was 
within  the  draft  age,  and  was  of  the  same  belief  when  drafted  into  the  Federal 
service,  and  made  no  claim  for  exemption;  that  he  learned  his  correct  age 
after  he  had  been  inducted  into  the  service  through  infonnation  furnished  by 
Ills  parents.  In  support  of  his  statement  he  submits  the  affidavit  of  his  father 
and  mother  stating  that  he  was  born  on  March  16,  1886,  and  had,  therefore, 
attained  his  thirty>first  birthday  on  June  5,  1917.  His  service  record  shows 
his  age  on  September  18,  1917,  as  30  years  and  6  months. 

2.  Section  5  of  the  selective  draft  act,  approved  May  18,  1917  (40  Stat.  76, 
80),  provides  that  all  male  persons  between  the  ages  of  21  and  30  years,  both, 
in(!lusive,  shall  be  subject  to  registration  in  accordance  with  regulations  pre- 
scribed by  the  President.  Section  4,  idem,  provides  for  the  establishment  of 
•local  and  district  draft  boards  with  jurisdiction  under  the  rules  and  regula- 
tions prescribed  by  the  President  to  pass  upon  all  questions  of  exemptions. 

In  the  instant  case  the  registrant,  if  he  had  attained  his  thirty-first  birthday, 
was  not  required  to  register;  but  it  does  appear  that  he  registered  and  was 
drafted  on  September  18,  1917.  His  service  record  shows  his  age  at  that 
time  as  30  years  and  6  months.  There  is  nothing  to  show  that  the  action  of 
the  local  board,  In  passing  on  this  case,  was  in  any  way  irregular.  Pvt. 
Booten,  having  been  inducted  into  the  service  pursuant  to  a  decision  of  the 
local  board  that  he  was  of  draft  age,  It  follows,  therefore,  that  the  matter  is 
now  disiK>sed  of  by  the  decision  of  such  board  since,  as  shown  above,  the  local 
board  has  exclusive  jurisdiction  in  determining  the  administrative  question  as 
to  whether  or  not  a  registrant  is  within  the  draft  age. 
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3,  In  the  case  of  the  United  States  esr  rel,  Koopoiritz  v.  Finlcy,  245  Federal 
871,  877,  decided  In  tlie  United  States  District  Court  for  the  Southern  District  of 
New  York,  November  3, 1917,  a  citizen  of  Russia,  who  had  never  declared  his  in- 
tention to  become  a  citizen  of  the  United  States,  had  registered  and  made  no 
claim  for  exemption  on  account  of  alienage  in  the  manner  prescribed  by  the 
regulations,  and  had  been  drafte<l  into  the  military  service  and,  for  failure  to 
report,  was  arrested  by  the  military  authorities  charged  with  desertion.  Upon 
application  for  discharge  on  habeasx'orpus  the  court  said : 

**  The  whole  plan  of  the  act  is  undoubtetUy  to  require  that  those  who  claim 
exemption  shall  affirmatively  present  their  claims  to  the  appropriate  body,  so 
that  that  body  can  determine  as  a  fact  whether  the  person  falls  within  the 
exempted  class.  When,  therefore,  no  su<?h  claim  Is  presented,  and  the  proceed- 
ings of  the  local  and  the  district  boards  are  regular  in  every  respect,  the  court 
can  not  go  outside  of  the  proceedings  of  the  boards  to  determine  Independently 
something  which  the  act  required  should  be  determined  by  these  boards." 

4.  It  Is  the  opinion  of  this  office  that  Pvt  Booten  has  been  regularly  inducted 
into  the  military  service  and  his  age,  at  the  date  of  his  registration,  can  not 
now  properly  be  considered  as  a  ground  for  discharge  from  the  service. 


PAT  AND  ALLOWANCES:  Continuous  Servlee  Pay;  Bischarge  for  Reenlist- 
ment  dnring  Emergency. 

A  soldier  who  enlisted  in  January,  1914,  is  not  entitle<1  at  the  expiration  of 
lii.s  four  years  of  active  service  to  be  discharged  and  reenlisted  for  a  term  of 
seven  years  under  the  provisions  of  the  Army  appropriation  act  of  August  24, 
1912  (37  Stat.  569,  590).  Section  7  of  the  selective  draft  act  of  May  18,  1917  (40 
8tat.  76.  81),  provides  that  all  enlistments  In  force  on  the  date  of  the  itpproval 
of  the  latter  act  shall  continue  In  force  during  the  emergency,  unless  soone'i 
discharged.  Thus,  discharges  are  now  prohibited  unless  ordered  by  the  Secre- 
tai-y  of  War  under  his  general  power  to  grant  discharges  in  the  interest  of 
the  Government.  Such  a  man  Is  entitled  to  receive  pay  as  of  the  new  enlist- 
ment period  without  regard  to  discharge  and  reenllstment,  for  his  continua- 
tion in  active  service  after  the  expiration  of  four  years  is  the  equivalent 
so  far  as  the  payment  of  service  pay  Is  concerned,  to  a  discharge  and  reeullst- 
luent;  but  he  is  not  entitled  to  a  bonus  for  reenllstment. 

220.8. 

War  Department,  J.  A.  G.  O.,  March  4,  1918.— To  The  Adjutant  General. 

1.  By  the  prece<llng  indorsement  is  submitted  the  question  whether  reenllst- 
ment pay  and  the  bonus  for  reenllstment  provided  by  existing  laws  may  be 
Irtiid  under  the  following  circumstances : 

Adolph  Majower,  private,  first  class,  general  service,  Infantrv,  enlisted 
January  28,  1914,  and  on  January  27,  1918,  the  date  of  the  expiration  of  his 
four  years'  active  service,  was  neither  discharged  nor  reenlisted,  but  did  receive 
the  additional  pay  incident  to  a  second  enlistment  period.  The  specific  ques- 
tion is  whether  he  is  entitled  to  be  discharged  and  reenllsteil  for  a  term  of 
seven  years. 

2.  The  Comptroller  in  the  Thomasson  case,  24  Comptroller's  Decisions  345,  had 
before  him  the  decision  of  the  Auditor  of  the  War  Department,  in  which  the  Au- 
ditor held  that  under  the  provisions  of  the  act  of  August  24,  1912  (37  Stat.  569, 
fjQO),  a  soldier  might  be  discharge<l  at  the  end  of  four  years'  service  for  the  pur- 
pose of  reenllstment,  even  though  the  four-year  period  terminated  after  May  18, 
1917.    The  Comptroller  said :    . 

"  The  earliest  enlistment  under  the  act  of  August  24,  1912  (37  Stat.  569,  590), 
lieing  for  a  term  of  seven  years,  would  not  expire  until  October  31 ;  1J»19.  (22 
CTomp.  Dec.  692.)  The  discharge  given  at  the  expiration  of  four  years'  con- 
tinumis  service  is  not  an  absolute  discharge  from  the  military  service  but  is  a 
discharge  upon  the  condition  of  immediate  reenllstment  for  another  period  of 
seven  yeai-s.  Any  soldier  enli.^ted  nmder  the  provisions  of  said  act  who  has 
been  continuously  in  active  service  over  four  years  from  the  date  of  his 
enlistment  should  be  treated,  beginning  with  the  fifth  year,  as  in  the  next 
enlistment  period  without  regard  to  discharge  and  reenllstment,  his  continua- 
tion in  active  service  after  the  end  of  four  years  being  the  equivalent,  so  far 
as  the  payment  of  continuous  service  pay  is  concerned,  of  a  discharge  and  a 
reenllstment.    (20  Com  p.  Dec.  150.) 
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"  I  am  of  the  opinion  Uiat  the  term  *  discharged  *  as  used  In  section  7  of  tlie 
act  of  May  18,  1917,  relates  to  an  absolute -discharge  from  the  military  service 
of  the  United  States  and  not  to  a  discharge  conditioned  upon  a  reenllstmcnt 
as  In  the  above  quoted  acts  of  August  24,  1912,  and  June  3,  1916."     (39  Stat. 

leO,  186.) 

The  Judge  Advocate  General,  referring  to  section  7  of  the  act  of  May  18, 
1917  (40  Stat.  76,  81),  In  his  decision  of  June  2,  1917  (Ops.  J.  A.  G.  34-050), 
SHld: 

"  This  provision  clearly  is  an  inhibition  against  discharges  unless  ordered  by 
the  Secretary  of  War  under  his  genexal  power  to  grant  discharges  in  the 
interest  of  the  Goveniment.  Since  the  soldier's  enlistment  Is  prolonged  for 
the  period  of  the  emergency  by  the  provision  quoted,  a  discharge  for  the 
purpose  of  Immediate  reenlistment  would  involve  administrative  labor  and  a 
multiplication  of  records  without  any  resultant  benefit  to  the  Government." 

The  question  whether  an  enlisted  man  is  entitled  to  a  discharge  at  the  termi- 
nation of  an  enlistment  period  which  terminates  during  the  present  emergency, 
is  beyond  the  Jurisdiction  of  the  ^Comptroller.  (84  MS.,  Comp.  Dec.  689.) 
Nothing  in  the  decision  of  the  Comptroller  and  nothing  else  wlilch  has  occuiTed 
since  this  office  rendered  its  opinion  of  June  2,  1917,  is  sufficient  to  induce  the 
withdrawal  or  modification  of  that  opinion.  Therefore,  unless  and  until  the 
Secretary  of  War  orders  discharges  in  such  c«nses,  there  is  no  authority  there- 
for. Accordingly,  Pvt.  Majower  is  not  entitled  to  a  discharge.  He  is,  of  course, 
entitled  to  receive  pay  as  of  the  new  enlistment  peiiod  without  regard  to 
discharge  and  reenlistment,  for  his  continuation  in  active  service  after  tlie 
end  of  the  four  years  is  equivalent,  so  far  as  the  payment  of  continuous  servlte 
pay  is  concerned,  to  a  dlscliarge  and  reenlistment.  The  bonus  for  reenlistment 
is,  in  the  opinion  of  this  office,  not  payable  under  the  circumstances. 


ARTICLES  OF  WAR  165:  Proeedare  of  Board  Api^iHted  to  Consider  Claim 
lor  Damage  to  Property  by  Soldier. 

Where  a  board,  appointed  under  Articles  of  War  105,  to  consider  tlie  claim 
for  damage  done  by  a  soldier  to  the  property  of  a  civilian,  has  made  a  caref\il 
and  conscientious  consideration  of  all  evidence  available  and  has  fixed  the 
amount  of  damages  to  be  paid  to  the  claimant  out  of  the  pay  of  tlie  soldier,  the 
findings  of  said  board  will  be  considered  and  acted  ui)on  as  the  final  disposi- 
tion of  the  case.  The  mere  fact  that  one  or  the  other  party  to  the  controversy 
feels  himself  aggrieved  by  the  result  is  not  a  sufficient  reason  for  a  reexamina- 
tion of  the  dispute  by  the  appointment  of  a  new  board  to  consider  the  matter. 
Where  a  controversy  has  been  once  tried  and  decided  by  a  competent  and  im- 
partial tribunal,  proceeding  In  a  lawful  manner,  Its  decision  should  be  consid- 
ered as  final  and  the  litigation  ended. 

153. 

War  Department,  J.  A.jG.  O.,  March  5,  1918.— To  The  Adjutant  General. 

1.  Returned.  The  papers  in  reference  relate  to  a  claim  of  Mr.  Lemly,  a 
civilian,  against  Pvt.  C.  V.  (roldman,  Battery  A,  One  Hundred  and  fortieth 
Field  Artillery,  for  damages  alleged  to  have  been  done  to  a  Ford  truck  on 
December  28,  1917,  at  Jackson,  Miss.  On  January  4,  1918,  a  board,  consisting 
of  Lieut**.  J.  A.  Ellard,  H.  E.  Stephen.son,  and  C.  W.  Crisler,  was  appointed  to 
Investigate  and  fix  the  amount  of  damage.  The  board  sat,  took  evidence,  and 
fixed  the  amount  of  damages  at  $15,  to  be  paid  to  the  claimant  out  of  the  pay 
of  the  soldier.  Tlie  claimant  was  dissatisfied  with  the  award  and  addressed  a 
letter  to  The  Adjutant  General  of  tlie  Army  requesting  that  a  new  board  be 
appointed  to  make  a  reexamination.  The  division  inspector  of  the  Thirty- 
ninth  Division  was  thereupon  directed  to  and  did  make  an  investigation,  and 
under  date  of  Febniary  8,  1918,  submitted  his  report  with  the  following  recom- 
mendation : 

"It  is  my  opinion  that  the  action  of  the  board  was  made  after  careful  and 
conscientious  consideration  of  ail  evidence  available,  but  that  Mr.  L«emly  will 
not  receive  sufficient  compensation  to  replace  the  parts  broken  by  the  act  of 
Pvt.  Goldman.  It  Is  recommended  that  another  iwartl  be  convened  to  Investi- 
gate this  case  and  determine  what  damages  should  be  paid  Mr.  Lemly  by  Pvt. 
G.  V.  Goldman,  Battery  A,  One  Hundred  and  fortieth  Field  Artillery." 

The  commanding  general  of  the  Thirty-ninth  Division  has  approve<l  the 
report  and  recommendation  of  the  division  inspector  by  the  second  indorse- 
ment, supra. 
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2.  T]ie  one  hundred  aud  fifth  article  of  war  provides  that  a  board  may  be 
couvened  by  the  commanding  officer  wlien  complaint  has  been  made  to  him 
that  damage  has  been  done  to  property  by  a  person  subject  to  military  law. 
The  proceeding  is  initiated  by  the  claimant,  who  thereby  invoices  the  remedies 
pr<mded  by  this  article  for  the  ascertainment  and  payment  of  the  damage 
which  he  claims  to  have  sustained. 

In  the  pi*e»^ut  case  the  claimant,  Mr.  Lemly,  made  complaint  and  filed  a 
daim  for  damagef^.  Based  thereon  a  board  of  three  officers  was  couvened  in 
the  usual  manner  to  investig>ite  the  claim  and  assess  the  damages,  if  any. 
The  record  discloses,  and  the  division  inspector  found,  that  the  board  was  con- 
vened, made  a  careful,  conscientious  consideration  of  tbe  case,  and  reachetl 
a  cimclusion  upon  the  evidence  submitted.  There  is  no  suggestion  that  it 
procetHled  Improperly,  unlawfully,  or  failed  to  give  the  case  a  fair  and  impartial 
consideration. 

3.  The  due  and  orderly  administration  of  law,  both  civil  and  military,  re- 
quires that  controversies  should  be  settled  promptly,  and  that  when  a  matter 
in  controversy  has  been  once  tried  and  decided  by  a  competent  and  impartial 
tribimal,  proceeding  in  a  lawful  manner,  its  decision  should  be  considered  as 
final,  and  the  litigation  ended.  The  mere  fact  that  one  or  the  other  party  to 
the  controversy  feels  himself  aggrieved  by  the  result  should  not  be  sufficient 
reason  for  a  reexamination  of  the  dispute.  If  it  were  otherwise  there  would 
bo  no  end  to  the  matter. 

In  the  present  ca.se  there  is  nothing  in  the  record  Impeaching  the  fairness 
or  legal  competency  of  the  persons  whp  sat  on  the  board,  and  it  is  conceded 
that  their  decision  was  the  result  of  a  full  and  careful  consideration  of  all 
the  pertinent  facts. 

4.  In  view  of  what  has  been  said,  this  office  recommended  that  the  findings 
of  the  board  convened  to  act  upon  the  claim  presented  by  Mr.  Lemly  be  con- 
sidered and  acted  upon  as  the  final  disposition  of  the  case. 


EFFICIENCY  BOARD:  Bight  to  Consider  Physical  Fitness  of  Officer  and 
to  Determine  irhether  a  Disability  was  Incurred  in  Line  of  Duty. 

An  efficiency  board  convened  pursuant  to  section  9  of  the  selective  draft  act 
of  May  18,  1917  (40  Stat.  76,  82)  is  convened  primarily  to  investigate  the 
csipacity,  qualification,  conduct,  and  efficiency  of  a  commissioned  officer,  and 
its  Investigations  are  properly  directed  to  ascertaliilng  whether  or  not  the 
officer  possesses  the  requisite  skill,  knowledge,  and  other  qualities  necessary  to 
fit  him  for  military  command.  It  may,  however,  appear  In  many  cases  that  the 
existence  of  a  physical  disability  impairs  the  capacity  and  efficiency  of  an 
officer.  All  matters  relating  to  his  capacity,  qualifications,  conduct,  and  effi- 
ciency are  proper  subjects  of  inquiry  by  the  efficiency  board,  and  if,  in  the 
coui-se  of  investigation,  any  facts  appear  tending  to.  show  a  lack  of  skill, 
knowledge,  personal  or  moral  qualifications,  or  physical  conditions  which  ren- 
der him  unfit  for  military  service  and  command,  they  may  be  properly  con- 
sidore<l  by  the  board.  So  far  as  practicable  a  permanent  record  sliould  be 
made  of  the  proceedings  before  the  board  and  all  the  evidence  taken.  When 
this  is  done  and  a  physical  disability  appears,  its  nature,  extent,  and  when 
and  how  it  was  contracted  should  be  placed  in  the  record,  and  the  board  may 
properly  make  a  finding  as  to  whether  or  not  such  disability  was  incurred  in 
line  of  duty. 

a34.4. 

March  5,  1918, 
From :  The  office  of  the  Judge  Advocate  General. 

To :  The  judge  advocate. Division. 

Subject:  Procedure  to  be  followed  in  ordering  officers  before  efficiency  boards. 

1.  Your  communication  of  February  19,  1918,  to  this  office  raises  certain 
questicms  conwrnlng  the  propriety  and  authority  of  efficiency  boards  convene<l 
pursuant  to  section  9  of  the  act  of  May  18,  1917  (40  Stat  76,  82),  to  investigate 
tfie  F)hys1cal  fitness  of  an  officer  to  discharge  his  duties,  and  If  suffering  from 
any  physical  ailment  or  disability  to  determine  whether  or  not  the  disability 
was  Incurred  in  the  line  of  duty.    So  far  as  material,  section  9  provides  that :  ^ 

••  The  g€»neral  commanding  any  division  and  higher  tactical  organization  or 
teiiitorial  department,  is  authorized  to  appoint  from  time  to  time  military 
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boards  of  not  less  than  three  nor  more  than  five  officers  of  tlie  forces  herein 
provided  for  to  examine  Into  and  report  upon  the  capacity,  qualification,  con- 
duct, and  efficiency  of  any  commissioned  officer  within  his  command  other  than 
officers  of  the  Regular  Army  holding  permanent  or  provisional  commissions 
therein.  Each  member  of  such  board  shall  be  superior  in  rank  to  the  officer 
whose  qualifications  are  to  be  inquired  into,  and  if  the  report  of  such  board 
be  adverse  to  the  continuance  of  such  officer  and  be  approved  by  the  President, 
such  officer  shall  be  discharged  from  the  service  at  the  discretion  of  the  Presi- 
dent  with  one  month's  pay  and  allowances." 

2.  In  the  first  paragraph  of  your  communication  you  say : 

"  It  having  been  held  that  boards  appointed  pursuant  to  section  9,  Bulletin 
No.  32,  War  Department,  1917.  have  authority  to  inquire  into  the  physical  condi- 
tion of  officers  w^ho  have  been  ordered  before  such  boards  for  examination,  etc." 

The  question  has  not  been  before  this  office  and  no  opinion  has  been  ren- 
dered dealing  with  the  power  or  the  extent  of  power  of  an  efficiency  board 
to  Inquire  into  and  pronounce  upon  the  existence  of  a  physical  disability.  An 
efficiency  board  is  convened  primarily  to  investigate  the  capacity,  qualification, 
conduct,  and  efficiency  of  a  commissioned  officer,  and  its  investigations  are 
properly  directed  to  ascertaining  whether  or  not  the  officer  possesses  the  requi- 
site skill,  knowledge,  and  other  qualities  necessary  to  fit  him  for  military  com- 
mand. It  may,  however,  appear  In  many  cases  that  the  existence  of  a  physical 
disability  impairs  the  capacity  and  efficiency  of  an  officer.  All  matters  relat- 
ing to  his  capacity,  qualifications,  conduct,  and  efficiency  are  proper  subjects 
of  inquiry  by  the  efficiency  board,  and  if,  in  the  course  of  investigation,  any 
facts  appear  tending  to  show  a  lack  of  skill,  knowledge,  personal  or  moral 
qualifications,  or  physical  conditions  which  render  him  unfit  for  military  serv- 
ice and  command,  they  may  be  properly  considered  by  the  board. 

3.  So  far  as  practicable  a  permanent  record  should  be  made  of  the  proceed- 
ings before  the  board  and  all  the  evidence  taken.  When  this  is  done  and  a 
physical  disability  appears,  its  nature,  extent,  and  when  and  how  contracted 
should  be  placed  in  the  record,  and  the  board  may  properly  make  a  finding  as 
to  whether  or  not  such  disability  was  incurred  in  line  of  duty. 


DISCIPLINE:  Right  U  Require  Member  of  Army  to  Submit  to  Operation. 

The  Government  has  the  right  to  demand  the  services,  in  time  of  war,  of  any 
of  its  citizens,  whether  physically  fit  or  not  If  a  man  not  physically  fit  is 
called  into  the  service  of  the  country  the  Government  has  the  right  to  take 
any  measures,  short,  at  least,  of  those  which  involve  danger  to  life,  which  may 
be  necessary  to  restore  the  man  to  a  proper  physical  condition.  This  includes 
the  right  to  require  any  officer  or  enlisted  man  in  the  service  to  submit  to  a 
physical  operation  which  the  Medical  Department  would  certify  was  without 
danger  to  life,  pursuant  to  the  provisions  of  General  Orders,  No.  167,  War  De- 
partment, 1917.  It  Is  immaterial  that  the  disability  existed  at  the  time  the 
officer  or  soldier  entered  the  service  and  that  he  would  have  been  rejected  if  at 
that  time  he  had  been  subjected  to  a  more  rigid  examination. 

707. 

March  5,  1918. 

I  am  in  receipt  of  your  letter  of  the  sixth  ultimo,  in  which  you  ask  for  advice 
with  reference  to  compulsory  submission  to  physical  operation  in  certain  cases. 
You  ask — 

"  If  a  registrant  or  a  volunteer  is  suffering  from  hernia  or  some  other  trouble 
that  could  be  detected  on  examination  and  is  observed  on  entrance  examination 
into  the  Army  and  is  passed  into  the  service  as  physically  fit  and  it  later  de- 
velops that  the  trouble  becomes  so  serious  that  an  operation  is  believed  nec- 
essary by  the  Army  surgeons,  what  authority,  if  any,  has  the  Army  to  force 
such  a  man  to  an  operation?'* 

Ihe  present  regulation  with  reference  to  this  subject  reads: 

**  In  time  of  war  if  a  soldier  refuses  to  submit  to  operations  or  medical  treat- 
ment, he  will  be  examined  by  a  board  of  three  medical  officers  convened  by  the 
division  commander  or  commander  of  a  base  hospital.  If,  in  the  opinion  of  the 
hoard,  the  operation  or  medical  treatment  advised  is  necessary  to  enable  the 
soldier  to  perform  properly  his  military  duties,  and  he  persists  in  his  refusal 
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after  being  notified  of  the  findings  of  the  board,  he  may  be  tried  by  court-martial 
under  the  ninety-sixth  article  of  war."     (G.  O.  No.  1G7,  W.  D.,  1917.) 

It  must  be  conceded  that  the  Government  has  the  right  to  demand  the  services, 
In  time  of  war,  of  any  of  Its  citizens,  whether  physically  fit  or  not.  If  a  man 
not  physically  fit  Is  called  Into  the  service  of  the  country  the  Government  has 
the  right  to  take  any  measures,  short,  at  least,  of  those  which  Involve  danger  to 
life,  which  may  be  necessary  to  restore  the  man  to  a  proper  physical  condition. 
This  office  has  uniformly  upheld  the  right  of  the  Government  to  require  any 
officer  or  enlisted  man  In  the  service  to  submit  to  a  physical  operation  which 
the  Medical  Department  would  certify  was  without  danger  to  life.  The  present 
case  should  be  no  exception  to  this  general  rule.  If  the  man  Is  In  the  service  and 
is  physically  disqualified  to  render  full  duty,  and  if  such  disqualification  can 
be  removed  by  an  operation  which  does  not  Involve,  In  the  opinion  of  the 
medical  officers  concerned,  danger  to  life,  then  I  see  no  reason  for  holding 
that  he  can  not  be  required  to  submit  to  such  operation  or'  be  punished  for  re- 
fusal so  to  submit.  The  fact  that  the  man  might  have  been  rejected  if  there 
had  be^d  a  more  rigid  examination  upon  admission  to  the  service  can  not 
be  hefd  to  affect  the  rights  of  the  Government  In  his  case. 


WAR  RISK  INSURANCE  ACT:  GOYERNMENT  EMPLOYEES'  COMPENSA- 
TION  ACT:  Rights  of  Crew  of  Army  Transport. 

Crews  on  Army  transports  chartered  under  a  time  form  of  charter  are 
olvilian  employees  of  the  United  States,  and  are  not  entitled  to  any  of  the 
benefits  of  the  war  rislv  Insurance  act  of  October  6.  1917.  (40  Stat.  398.)  Such 
crews  are  covere<l  by  the  provisions  of  the  act  of  September  7,  1916  (39  Stat. 
742).    (Opinion  of  .commission,  R.  M.  White,  chairman,  Nov.  23,  1917). 

oo4.a 

AVar  Department,  J.  A.  G.  O.,  March  5,  1918.— To  The  Adjutant  General. 

1.  By  the  papers  In  reference  the  question  is  presented  whether  the  crews  on 
transports  chartered  under  a  time  form  of  charter  are  entitled  to  the  benefits 
of  the  war  risk  Insurance  act  of  October  6,  1917  (40  Stat.  398). 

2.  According  to  previous  decisions  of  this  office,  and  of  the  Bureau  of  War 
Risk  Insurance,  crews  on  Army  transports  chartered  under  a  time  form  of 
charter  are  civilian  employees  of  the  United  States,  and  are  not  entitled  to 
any  of  the  benefits  of  the  war  risk  insurance  act  of  October  6,  1917  (40  Stat. 
398).  Such  crews  are  covered  by  the  provisions  of  the  act  of  September  7, 
1916  (39  Stat  742).  (Opinion  of  U.  S.  Employees*  Compensation  Commission, 
R.  M.  White,  chairman,  Nov.  23,  1917.) 

DISCIPLINE:  ARTICLES  OF  WAR  74:  Offense  Committed  by  Drafted  Man 
OB  Way  to  Mobilization  Camp;  Surrender  to  Civil  Authorities. 

A  man  who  has  been  inducted  into  the  military  service  and  who  commits 
a  civil  offense  on  his  way  to  a  mobilization  camp  Is  subject  to  military  Juris- 
diction and  may  be  punished  by  the  military  authorities.  He  should  not 
be  arrested  and  held  by  the  civil  authorities  while  In  the  act  of  reporting 
to  camp. 

If  a  person  subject  to  military  law  has  committed  a  civil  offense  of  a  serious 
character,  such  as  a  common  law  felony,  upon  application  by  the  civil  authori- 
ties for  his  surrender,  accompanied  by  a  statement  of  the  offense,  preferably 
in  the  form  of  a  copy  of  the  charge  or  indictment,  with  a  citation  of  the  statute 
under  which  it  was  returned,  and  a  summary  of  the  evidence  relied  upon 
to  sustain  th^  charge,  such  person  should  be  turned  over  to  the  civil  authorities 
for  trial. 

250.3. 

March  6,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 
To :  Chief,  military  intelligence  branch,  executive  division. 
Subject :  Prosecution  of  drafted  men  for  offenses  committed  en  route  to  raobili- 

zatlon  camps. 

1.  In  your  communication  of  February  25,  1918,  you  ask  whether  the  civil 
authorities  should  be  permitted  to  prosecute  a  person  who  has  been  drafted 
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into  the  service  and  who  commits  a  civil  offense  after  having  been  ordered  to 
report  to  the  mobilization  camp. 

2.  A  man  who  lias  been  inducted  into  the  military  serviq^  and  ordered  to 
report  to  a  mobilization  camp  Is  subject  to  military  jurisdiction.  (C7.  iSf.  eaf 
rel.  Koopotcitz  v.  Finley,  245  Fed.  871;  Frank  v.  Murray,  24a  Fed.  865.) 
The  military  Jurisdiction  is  as  complete  In  this  case  as  in  that  of  a  soldier  who 
has  already  entered  the  mobilization  camp.  No  distinction  therefore  should  be 
made  in  respect  to  the  policy  which  should  be  pursued  in  his  case  and  that  of 
the  soldier  who  is  with  his  command  when  the  civil  offense  is  committed.  The 
military  authorities  having  a  paramount  right  to  his  custody,  the  civil  authori- 
ties should  not  arrest  and  hold  him  for  the  civil  offense  while  he  is  In  the  act 
of  reporting  to  the  mobilization  camp. 

If,  however,  the  civil  offense  committed  by  him  Is  of  a  serious  character, 
such  as  a  common  law  felony,  upon  application  by  the  civil  authorities,  for 
his  surrender,  accompanied  by  a  statement  of  the  offense,  preferably  in  the 
form  of  a  copy  of  the  charge  or  indictment,  with  a  citation  of  the  statute  under 
which  It  was  returned  and  a  summary  of  the  evidence  relied  upon  to  sustain 
the  charge,  the  man  will  be  turned  over  to  the  civil  authorities  for  trial.  The 
refusal,  however,  of  the  military  authorities  to  deliver  a  soldier  who  has  com- 
mittetl  a  civil  offense  to  the  civil  authorities  will  not  operate  to  relieve  liim 
from  punishment,  since  the  military  authorities  have  jursdiction  and  may 
tal^e  cognizance  of  the  civil  offense  and  punish  the  offender. 


PAT  AND  ALLOWANCES:  DISGIPUNART   BARBA€KS:  Allowances  of 
Civilian  Prisoners  on  Discharge. 

Civil  I  an  prisoners  confined  at  the  United  States  Disciplinary  Barracks  by 
sentence  of  a  general  court-martial  are  entitled  to  a  suit  of 'civilian  clothing 
find  a  donation  of  $5  upon  release  from  confinement.  The  Army  appropriation 
net  of  May  12,  1917  (40  Stat.  40,  52,  55),  makes  provision  for  furnishing  such 
suit  of  clothes  and  such  donation  to  prisoners  confined  under  a  court-martial 
sentence  involving  dishonorable  discharge.  The  words  "dishonorable  dis- 
charge" are  properly  limited  to  the  cases  of  enlisted  men  in  order  to  distin- 
guish tliem  from  those  enlisted  men  who  are  not  dishonorably  discharged  but 
are  restored  to  duty  and  remain  in  the  service.  A  civilian  upon  termination  of 
his  sentence  and  release  from  confinement  is  without  means  and  proper  cloth- 
ing, and  in  this  respect  his  situation  is  identical  with  that  of  a  soldier  dis- 
honorably discharged.  Accordingly,  under  a  liberal  construction  of  the  act 
civilian  prisoners  confined  pursuant  to  a  court-martial  sentence  are  entitled 
to  the  benefits  of  the  act. 

422. 

War  Department,  J.  A.  G.  O.,  March  6,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  requests  an  opinion 
wlietlier  civilian  prisoners  confined  at  the  United  States  Disciplinary  Barracks 
by  sentence  of  a  general  court-martial  are  entitled  to  a  suit  of  civilian  clothing 
and  a  donation  of  $5  upon  release  from  confinement. 

2.  The  appropriation  act  for  the  support  of  the  Array  for  tlie  fiscal  year  end- 
ing June  30,  1918  (40  Stat,  40,  52,  55),  approved  May  12,  1917,  in  pertinent  parts 
provides : 

*'  Incidental  expenses,  Quartermaster  Corps :  ♦  ♦  ♦  for  a  donation  of  $5 
to  each  dishonorably  discharged  prisoner  upon  his  release  from  confinement 
under  a  court-martial  sentence,  Involving  dishonorable  discharge." 

"Clothing  and  camp  and  garrison  equipage:  ♦  ♦  ♦  for  a  suit  of  citizen's 
outer  clothing  to  cost  not  exceeding  $10,  to  be  issued  upon  release  from  confine- 
ment to  each  prisoner  who  has  been  confined  under  a  court-martial  sentence 
involving  dishonorable  discharge." 

;?.  A  strict  construction  of  these  two  provisions  would  limit  the  donation' 
of  the  clothes  and  money  to  prisoners  who  had  been  confined  under  a  court- 
martial  sentence  Involving  dishonorable  discharge.  It  is  believed  that  this 
was  not  the  Intention  of  Congress,  but  that  the  words  "dishonorable  dis- 
charge "  are  properly  limited  to  the  cases  of  enlisted  men ;  for  in  the  case  of 
enlisted  men  who  have  not  been  discharged  they  are  restored  to  duty  and 
it  is  not  necessary  for  them  to  be  furnished  with  civilian  clothes  or  a  cash 
bonus.     Upon  the  other  hand,  a  civilian  tried,  convicted,  and  sentenced  by 
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a  general  conrt-inartlal,  upon  the  termination  of  his  sentence,  is  without 
means  and  proper  clothing,  and  humanity  dictates  that  he  should  be  furnished 
with  clothing  and  a  cash  bonus.  This  office  In  considering  the  case  of  a  lieu- 
tenant who  was  convicted  by  a  general  court-martial  and  sentenced  to  be 
dismissed  from  the  service  and  to  be  confined  at  hard  labor  for  one  year,  held 
that  a  provision  of  this  same  act  relating  to  mileage,  the  language  of  the 
pertinent  part  being  Identical  with  the  provision  now  being  considered,  was 
remedial  and  should  be  liberally  construed.  (Ops.  J.  A.  G.  513,  Feb.  23,  1918.) 
4.  I  am  of  the  opinion  that  a  civilian  prisoner  upon  being  released  from 
confinement  under  sentence  of  a  general  court-martial  is  entitled  to  a  suit  of 
civilian  clothes  and  a  donation  of  $5. 


DISCIPLINE:  Action  by  fieviewlng  Authority  where  Error  Appears  in  tlio 
Record. 

It  Is  not  necessary  in  ovory  case  where  nonprejudicial  error  appears  in  the 
record  for  the  reviewing  authority  to  state  in  his  action  that  the  error  has  not 
injuriously  affected  the  accused.  It  will  be  sufficient  if  the  reviewing  authority 
taltes  corrective  action  in  any  case  where  he  feels  that  the  substantial  rights 
of  the  accused  have  been  violate<l.  In  such  cases  It  might  be  well  for  him  to 
comment  in  his  action  on  this  particular  feature  of  the  case.  If  the  question  is 
a  close  one  and  the  reviewing  authority  finally  decides  that  the  rights  of  the 
accused  have  not  been  violated,  it  would  be  well  to  state  in  his  action  that  this 
matter  has  been  talcen  into  consideration.  If  the  error  is  a  slight  one  and 
there  can  be  no  doubt  that  the  substantial  rights  of  the  accused  have  not  been 
violated,  no  reference  tu  the  action  in  the  matter  is  necessary. 

2.10.4. 

Mabch  7,  1918. 

From :  The  oftice  of  the  Judge  Advocate  GeneraL 
To :  The  judge  advocate, «  Division. 

1.  In  your  letter  of  the  27th  ultimo,  addressed  to  the  Judge  Advocate  General, 
you  inquire: 

**  Will  it  be  necessary,  in  every  case  where  error  appears  in  the  record,  that 
the  reviewing  authority  state  in  his  action  that  the  error  has  not  injuriously 
atre<*ted  the  .<nibstantial  rights  of  the  accused?  The  pertinency  of  this  question 
be'X)nies  apparent  when  I  slate  that  it  is  a  rare  thing,  indeed,  in  this  division 
when  a  record  is  found  that  does  not  contain  some  sliglit  error." 

This  office  does  not  consider  it  necessary  for  the  reviewing  authority  to  state 
in  his  action  that  the  error  has  not  injuriously  affected  the  substantial  rights 
of  the  accused.  Certainly  it  is  not  necessary  that  this  statement  be  made  in 
rase  of  every  error  committed,  for  as  stated  by  you,  it  is  a  rare  thing  when  a 
re<*<»nl  is  found  which  does  not  contain  some  slight  error  of  this  nature.  It  will 
be  sufficient  if  the  reviewing  authority  takes  coiTectlve  action  in  any  case  where 
he  feels  that  tlio  substantial  rights  of  the  accused  have  been  violated.  In  such 
cases  it  might  Ix?  well  for  him  to  comment  in  his  action  on  this  particular 
feature  of  the  case.  If  the  question  Is  a  close  one  and  the  reviewing  authority 
finally  decides  that  the  rights  of  the  accused  have  not  been  violated  it  would  bo 
well  to  state  In  his  action  that  this  matter  has  been  taken  into  consideration. 
If  the  error  is  a  slight  one  and  there  can  be  no  doubt  that  the  substantial  rights 
of  the  accused  have  not  been  violated  no  reference  to  the  action  in  the  matter  is 
ntHCssary. 


INSIGNIA  OF  MERIT:  Right  of  Chilian  Employee  to  Mexican  Service 
Badge. 

A  civilian  employed  in  the  Medical  Department,  who  was  in  Mexico  with  the 
punitive  expedition  and  has,  since  that  time,  been  appointed  a  major  in  the 
Medical  Reserve  0)n)s  and  is  now  on  active  duty,  is  not  entitled  to  wear  the 
Mexican  service  badge. 

lender  General  Orders,  No.  155,  War  Department,  1917.  which  authorizes  the 
issuance  of  such  ba<lge,  the  service  must  have  been  as  an  officer  or  enlisted  num 
In  Mexico  as  a  member  of  tiie  punitive  expe<lition. 
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210.5. 

Mabch  7,  1918. 

[Memorandum  for  Col.  Birmingham.] 

Subject:  Mexican  service  badge. 

1.  Your  quesUon  is:  Is  a  civilian  employed  in  the  Medical  Department,  who 
was  in  Mexico  with  the  punitive  expedition  and  since  that  time  has  been  ap- 
pointed a  major  in  the  Medical  Reserve  Corps,  now  on  active  duty,  entitled  to 
wear  the  Mexican  service  badge? 

2.  General  Orders,  No.  155,  War  Department,  19\7,  section  4,  provides: 
"(1)  By  authority  of  the  President,  a  service  badge  with  ribbon,  to  be  known 

as  the  Mexican  service  badge,  will  be  issued  to  all  offlcers  and  enlisted  men 
who  are  now,  or  may  hereafter  be,  in  the  military  service  of  the  United  Statet^ 
and  whose  service  has  been  under  the  following  conditions : 

"(a)     •    ♦    * 

**(h)  In  Mexico  as  members  of  the  punitive  or  other  authorized  expeditions, 
between  March  14,  1916,  and  February  7,  1917. 

"(c)     ♦    •     • 

"(d)     ♦     ♦    • 

"(2)     •     •    ♦ 

"(3)  Persons  not  now  In  the  Army  of  the  United  States  who.  If  they  had  re- 
mained in  the  service  would  be  entitled  to  this  badge  and  whose  separation  from 
the  service  has  been  honorable,  may  apply  to  The  Adjutant  General  of  the  Army 
for  authority  to  purchase  and  wear  the  Mexican  service  badge." 

This  order  limits  the  issuance  of  the  Mexican  service  badge  to  officers  and 
enlisted  men  whose  service  has  been  under  the  conditions  of  said  paragraphs 
(<3(),  (&)t  (c),  and  (d).  In  the  instant  case  the  service  must  have  been  as  an 
officer  or  enlisted  man  in  Mexico  as  a  member  of  the  punitive  or  other  author- 
ized expedition  between  the  dates  therein  set  out 

3.  I  am  of  the  opinion  that  a  civilian  employee  of  the  Medical  Department 
who  was  in  Mexico  with  the  punitive  expedition  and  since  that  time  has  been 
commissioned  in  the  Medical  Reserve  Corps,  does  not  meet  the  requirements  of 
General  Orders,  No.  155,  supra,  and  that  he  Is  not  entitled  to  wear  the  Mexican 
service  badge. 


PAT  AND  ALLOWANCES:  Mileage  to  First  Bnty  Station  of  Offle(«-  Ap- 
pointed from  Civil  Life. 

.  Officers  of  the  Medical  Department  and  members  of  the  Officers'  Reserve 
Corps  appointed  from  civil  life  are  entitle<l  to  mileage  on  joining  their  first  duty 
stations.  (A.  R.  1296,  C.  A.  R.  No.  62,  Nov.  5,  1917.)  There  is  no  provision 
authorizing  mileage  to  the  first  duty  station  In  the  case  of  officers  appointed  In 
the  National  Army,  and  accordingly  the  prohibition,  contained  in  Army  Regula- 
tions 1297,  upon  the  allowance  of  mileage  "  in  joining  for  duty  upon  first  apoint- 
ment  to  the  military  service  from  civil  life  **  is  applicable. 

So  much  of  the  opinion  in  Digest  of  Opinions  of  Judge  Advocate  General,  Jan- 
uary, 1918,  p.  16,  as  is  inconsistent  herewith  has  been  overruled  by  the  Ck)mp- 
troller  of  the  Treasury.     (24  Comp.  Dec.  434.) 

245.6. 

March  7,  1918. 
From  :  The  .Judge  Advocate  General. 

To :  The  judge  advocate, Division. 

Subject:  Mileage. 

1.  In  answer  to  your  inquiry  of  February  23,  with  reference  to  your  right  to 
draw  mileage  for  travel  In  joining  your  first  duty  station,  I  regret  to  advise  you 
that  apparently  you  are  not  entitled  to  mileage.  As  an  appointee  In  the  National 
Army  it  appears  that  you  come  under  the  provisions  of  paragraph  1297,  Army 
Regulations.  While  there  appears  to  be  statutory  authority  for  the  payment  of 
mileage  to  officers  appointed  in  the  Medical  Department  for  travel  in  joining 
their  first  duty  stations,  as  specified  in  paragraph  1296,  Army  Regulations;  and, 
also  a  member  of  the  Officers*  Reserve  Corps  is  similarly  entitled  to  mileage,  the 
C'oniptroller  has  held,  in  effect,  that  there  Is  no  authority  for  the  payment  of 
mileage  to  other  officers  appointed  from  civil  life  for  travel  In  joining  their  first* 
duty  stations. 
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2.  I  may  add  that  in  a  recent  case  this  office  undertook  to  uphold  the  view 
that  any  officer  appointed  In  the  Army  from  civil  life  Is  entitled  to  mileage  for 
travel  In  joining  his  first  duty  station,  but  the  Ck)mptroller  of  the  Treasury,  In 
a  decision  of  February  1,  1918  (24  Comp.  Dec.  434),  held  that  paragraphs  1296 
and  1297  were  in  accordance  with  the  law,  by  reason  of  such  provisions  em- 
bodied in  the  Regulations  of  1863  having  been  "  authorized  and  confirmed  *'  by 
Congress  in  the  enactment  of  section  37  of  the  act  of  July  28,  1866.  (14  Stat 
532,  338;  see  United  States  v.  Phisterer,  94  U.  S.  219,  221.) 


OFFICE:   Qnalilleations   for:   in   National   Gaard   Drafted   Into   Federal 
Seryice. 

The  granting  of  a  commission  to  an  enlisted  man  of  the  National  Guard 
jrafted  into  Federal  service  is  subject  to  the  usual  age  qualifications  applicable 
to  the  appointment  of  officers  in  the  Army.  While  there  is  no  law  requiring 
that  persons  commis.sloned  in  the  National  Guard  organizations  drafted  into 
Fe<leral  service  should  be  citizens  of  the  United  States,  It  Is  the  policy  of  the 
War  Department,  except  for  promotion  from  the  ranks,  which  might  include 
declarants,  to  require  citizenship. 

210.1. 

War  Department,  J.  A.  G.  0..  March  7,  1918.— To  The  Adjutant  General. 

1.  You  request  the  opinion  of  this  office  upon  the  following  questions : 

"(a)  Is  an  enlisted  man  of  tlie  National  Guard  who  has  been  drafted  into 
the  service  of  the  United  States,  or  who  has  enlisted  since  the  draft,  and  who 
is  under  21  years  of  age,  eligible  for  appointment  as  second  lieutenant  In  the 
National  Guard,  or  In  any  other  of  our  forces? 

"(ft)  Is  it  required  that  a  man  of  foreign  birth  who  is  a  candidate  for  a 
commission  in  the  National  Guard  of  the  United  States  shall  have  accomplished 
his  citizenship  papers  before  becoming  eligible  for  commission?" 

2.  An  enlisted  man  of  the  National  Guard  forces  embraced  In  the  Army  of 
the  United  States  neither  has  any  advantage  nor  Is  he  under  any  disability  by 
reason  of  such  enlisted  status  in  so  far  as  concerns  his  eligibility  for  appoint- 
ment as  an  officer,  either  in  forces  composed  of  the  National  Guard  drafted 
into  the  Federal  service  or  In  any  other  forces  embraced  In  the  Army  of  the 
United  States.  In  this  connection  attention  is  Invited  to  the  opinion  of  this 
office  of  November  2, 1917  (Ops.  J.  A.  G.  210.11),  In  which  It  was  held  that  the 
act  of  May  18,  1917,  known  as  the  selective  service  act  (40  Stat.  76),  removed 
prior  limitations  contained  in  the  national  defense  act  (39  Stat.  166,  201),  in 
the  matter  of  appointments  of  officers  for  the  National  Guard  forces  drafted  Into 
the  Federal  service,  the  appointments  In  all  of  the  additional  forces  therein 
authorized,  including  the  drafted  National  Guard  forces,  being  provided  for  In 
the  third  paragraph  of  section  1  of  that  act. 

As  to  question  (a),  therefore,  if  the  question  of  minimum  age  qualification 
arises  with  respect  to  a  proposed  appointment,  it  will  not  be  because  the  candi- 
date is  ail  enlisted  man  in  the  National  Guard  forces  drafted  Into  the  Federal 
service,  but  will  pertain  to  the  particular  office  to  be  filled  by  reason  of  pre- 
scribed requirements  as  to  qualifications  for  appointment  thereto. 

As  to  question  (6),  if  reference  is  made  to  the  National  Guard  forces  drafted 
into  the  Federal  service,  it  may  be  stated  that  while  there  Is  no  law  expressly 
declaring  that  persons  commlssloneil  therein  shall  be  citizens  of  the  United 
States.  It  Is  understood  that,  except  for  promotion  from  the  ranks,  which 
might  include  decUirants,  it  is  the  policy  of  the  api)olntlng  power  to  require 
citizenship. 

PUBLIC  PROPERTY:  Extent  of  Immunity  from  State  Taxation. 

A  State  law  imposing  a  tax  on  the  sale  and  delivery  of  kerosene  and  gasoline 
w^ould  not  he  applicable  to  Buch  commodities  when  owned  or  used  by  the 
Federal  (Government;  a  State  law  taxing  such  products  could  only  affect  the 
same  prior  to  the  transfer  of  title  to  the  United  States.  If  such  commodities 
were  purchased  by  private  agencies,  to  be  subsequently  sold  to  the  United 
States,  the  u»e  to  which  they  were  to  be  ultimately  devoted,  that  Is,  to  be  sold 
to  the  United  States,  as  well  as  the  motive  prompting  the  purchase,  would 
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not  relieve  swh  proiierty  from  State  taxation,  unless  the  ngejicics  purchasing 
were  Fedenil  Agencies,  acting  and  purchasing  as  such. 

012.31. 

War  Depai-tment,  J.  A.  G.  O..  March  8,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsenient  Is  submitted  the  question  whether  delirerles 
of  kerosene  and  gasoline  to  certain  cantonments  and  other  Government  insti- 
tutions are  subject  to  State  taxes.  The  question  formally  asked  by  the  Indiana 
Refining  Co.  In  tlie  within  letter  Is : 

**  We  would  like  to  know  if  deliveries  to  Government  institutions  are  free 
from  such  tax.  If  such  is  the  case  it  would  place  us  in  a  position  to  give  the 
Government  better  prices  on  future  deliveries." 

It  further  appears  that  such  deliveries,  when  made  to  camps  and  canton- 
ments, are  made  f.  o.  h. 

2.  The  question  is  abstract,  In  view  of  the  absence  of  any  statement  of 
attending  facts  or  circum.stances,  and  a  complete  omission  to  refer  to  the  law 
of  any  State,  or,1n  fact,  to  any  State  where  such  deliveries  are  made.  In  other 
words,  it  does  not  appear  when  the  tax  arises ;  whether  it  is  a  tax  upon  proj>- 
erty  in  tlie  State  or  whether  it  is  a  tax  due  and  payable  the  moment  the 
8ui)ject  matter  of  the  question,  delivery  of  gasoline,  takes  place.  It  Is,  of  course, 
conceivable  that  kerosene  and  gasoline  purchased  bej'ond  the  limits  of  a  State 
by  a  Federal  agency  for  Fwleral  purposes,  would  not  be  subject  to  a  State  tax. 
Broadly  speaking,  the  several  States  have  no  right  to  interfere  with  the  exer- 
cise by  the  Feileral  Government  of  its  proper  functions.  The  rule  is  some- 
tljnes  phrased : 

**  Neither  Government  can  intrude  within  the  jurisdiction  of  the  otlier.  nor 
authorize  any  Interference  with,  nor  in  any  manner  hami)er  the  operation  of 
the  other,  nor  bunlen  the  instrumentalities  or  agencies  employed  by  tlie  other 
for  the  purpose  of  accomplishing  the  objects  of  Government  and  carrying  its 
l)owers  Into  execution." 

This  statement  is  subject  to  the  qualification  that  the  legislation  of  the 
State  should  be  observed  by  the  Federal  Grovernment  in  so  far  as  the  restric- 
tions there  imposed  do  not  Interfere  with  tire  exercise  of  its  proper  functions. 
This  view  was  recognized  in  an  opinion  by  this  ofllce  under  date  of  February 
ir»,  1917  (Ops.  J.  A.  <}.  94-^005),  where  it  was  said: 

••  Tlie  Government  shouW,  equally  with  Individuals,  observe  laws  and  regu- 
latums  *  ♦  ♦  though  some  inconvenience  and  extra  exi)en8e  be  involved, 
wiien  the  exewlse  of  governmental  functions  is  not  embarrassed.*' 

8.  Specifically,  tlie  question  involves  a  limitation  ujion  the  taxing  power  of  the 
State.  The  necessary  independence  of  the  Federal  and  State  Gtneniments 
imposes  a  limitation  upon  the  taxing  iwwer  which  eacii  may  exercise.  Neither 
can  curtail  Uie  rightful  powers  of  the  otlier,  or  ol)struet,  embarrass,  or  nullify 
legitimate  operations,  or  destroy  the  means  or  agencies  employe<l  in  the  exer- 
cise of  sovereign  powers  and  functions.  It  i«  sufficient  to  say  that  the  States 
have  no  constitutional  power  to  levy  any  tax  upon  the  Instruments,  means  or 
agencies  provided  or  selected  by  the  I'nited  States  to  enable  it  to  carry  into 
oxwution  Its  legitimate  powers  and  functions.  In  acx?ordance  with  this  general 
principle,  it  is  universally  held  that  the  fiscal  agents  of  the  Array  and  Navy, 
the  public  ships,  temporary  buildings  for  the  use  of  the  Government,  all  of  its 
personal  property,  goods  imported  and  stored  in  public  warehouses,  are  each 
and  all  of  them  exempt  from  State  taxation.  Also,  the  converse  of  this  niie 
Is  true.  It  is  not  within  the  constitutional  power  of  Congress  to  interfere  with 
or  defeat  the  oi^eration  of  State  governments  within  the  sphere  of  their  legiti- 
mate activities.  In  a  word,  no  State  can  impose  taxes  on  property  belongin::; 
to  the  United  States,  no  matter  when  or  how  it  was  acquired,  nor  for  what 
purpose  It  is  used  or  held. 

4.  There  can  be  no  doubt  that  kerosene  and  gasoline  in  use  by  the  Fniteil 
States  Government  at  tlie  cantonments  and  other  Government  institutions 
constitute  agencies  or  instrumentalities  by  which  the  Federal  Government 
carries  on  Its  operations,  and  discharges  its  functions.  Obviously,  a  Stare 
could  impose  no  tax  upon  such  property  after  title  to  it  had  passed  to  tlie 
Federal  Government.  However,  this  does  not,  perhaps,  thoroughly  cover  the 
question  submitted,  and  as  before  Indicated,  it  is  diflicult  to  clearly  define  it, 
in  view  of  the  omission  to  state  facts  or  circumstances  of  concrete  character. 

5.  Possibly  the  fact  that  deliveries  to  canii>8  are  made  f.  o.  b.  may  throw 
additional  light  on  the  subject    These  letters  mean  "  free  on  board,"  and  ready 
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to  go  forward  at  once.  It  is  a  term  often  inserted  in  contracts  of  sale  to  signify 
tluit  the  buyer  Ls  responsible  for  the  cost  of  shipment.  The  ordinary  effect  is 
to  pa.«js  title  on  delivery  to  the  carrier.  This  is  npon  the  tlieory  that  Uie  rail- 
roads are  the  buyers'  agenb*.  That  Is,  where  goods  are  sold  f.  o.  b.  cars  at 
place  of  manufacture,  title  passes  on  delivery  to  the  carrier,  but  w^hen  the 
goo<ls  are  f.  o.  b.  at  place  of  destination,  title  does  not  pass  until  delivery  is 
made.  Therefo/e,  If  a  corporation  residing  in  the  State  of  New  Jersey  should 
sell  kerosene  or  gsisollne  to  the  rnite<l  States  Government  for  delivery  and  use 
In  the  State  of  New  York,  the  title  to  such  proi^erty  would  pass  on  delivery  to 
the  common  carrier,  unless  it  was  f.  o.  b.  at  the  past  or  cuntouiueut,  and,  of 
course,  the  laws  of  New  York  would  have  no  application.  This  hardly  seems 
to  be  the  quest  ion,  for  the  reason  that  the  property  w^ould  belong  to  the  Federal 
Government  before  it  came  within  the  jurisdiction  of  the  State  of  New  York. 

G.  It  is  the  opinion  of  this  office  that  any  State  law  Imposing  a  tax  on  the 
sale  and  delivery  of  kerosene  and  gasoline  would  not  be  applicable  to  such 
commodities  when  ownetl  or  used  by  the  Federal  Government ;  a  State  law  tax- 
ing such  products  could  only  affect  the  same  prior  to  the  transfer  of  title  to  the 
United  States.  If  such  commodities  were  purchased  by  private  agencies,  to  be 
subsequently  sold  to  the  United  States,  the  use  to  which  they  were  to  be  ulti- 
mately devoted,  th*it  Is  to  be  sold  to  the  United  States,  as  well  as  to  the  motives 
prompting  the  purchase,  would  not  relieve  such  property  from  State  taxation, 
unless  the  agencies  purchasing  were  Federal  agencies  acting  and  purchasing 
as  such. 


ENIJSTMENT:  Age  Restrictl^^its  npon  Tolnntary  Ettlistment. 

A  man  over  40  years  of  age  who  served  one  enlistment  In  the  Navy  ami  was 
hofif>rably  dischargetl  therefrom  is  not  eligible  for  enlistment  in  the  Army. 
Section  7  of  the  selective  draft  act  (40  Stat.,  76,  81)  provides  that  recruits  vol- 
untarily enlisting  in  the  Army  must  be  between  the  ages  of  18  and  40  years, 
both  inclusive.  Tlii^  is  a  statutory  requirement  which  the  War  Dei^artmeut 
has  no  authority  to  waive.  Nor,  by  reason  of  this -man's  prior  service  In  the 
Navy,  can  he  be  considered  as  a  candidate  for  reenlistment,  in  widch  case  the 
age  qualification  w^ould  not  be  applicable,  because  service  in  the  Navy  can  not 
be  treated  as  prior  service  in  the  Army. 

342.1. 

War  Department,  .T.  A.  G.  O.,  March  8,  1018.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  refers  to  this  office 
for  remark  the  application  of  James  F.  Canada  for  a  waiver  of  his  age  dis- 
qualifications for  enlistment,  he  being  more  than  40  years  old.  It  appears  that 
he  was  bom  on  October  12,  1875;  has  served  one  enlistment  in  the  Navy,  and 
was  honorably  discharged  May  20,  1905,  by  expiration  of  service,  as  a  machinist 
first  class.  His  occupation  is  that  of  an  automobile  and  gas  engine  man  and 
ho  4lpslres  to  enlist  in  the  Aviation  Section  of  the  Signal  Corps?. 

2.  Section  7  of  the  selective  draft  are  (40  Stat.  76,  81)  provides,  inter  alia: 
**That  the  qualifications  and  conditions  for  voluntary  enlistments  as  herein 

provldo<l,  shall  be  the  same  as  those  prescribed  by  existing  law  for  enlistment 
in  tho  Regular  Army,  except  that  recruits  must  be  between  the  ages  of  18  and 
40  years,  both  inclusive,  at  the  time  of  tlielr  enlistment." 

Since  this  provision  requires  that  recruits  shall  be  between  the  ages  of  18 
and  40  years,  both  inclusive,  the  applicant  in  the  instant  case  can  not  be 
enll.sted,  unless  his  enlistment  be  considered  a  reenlistment,  thus  removing  him 
from  the  class  of  recruits  to  whom  the  age  qualification  is  applicable.  Service 
In  the  Navy  can  not  be  treated  as  prior  service  in  the  Army,  and,  therefore,  tho 
apfkllcant  in  the  Instant  case  can  not  be  considered  other  than  a  recruit.  The 
War  Department  Is  without  authority  to  suspend  or  waive  a  statutory  require- 
ment. 

X  I  am,  therefore,  of  the  opinion  that  the  age  qualification  of  the  applh*ant, 
Jam<*s  F.  Canada,  can  not  be  waived  and  that  he  can  not  be  enlisted  In  the 
A  nny. 


AKXT  FIEIiD  CLERKS:  Statns  anil  Right  to  Foreign  Serrice  Pay. 

Army  field  clerks,  being  appointed  to  office  by  the  Secretary  of  War,  ai'e  offi- 
cers la  the  military  service;  but  they  are  not  commissioned  officers  in  the  Army 
and  of  course  they  are  not  enlisted  men  therein.    Hence  they  are  not  entitled 
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to  the  Increase  of  pay  allowed  to  commissioned  officers  and  enlisted  men  while 
serving  beyond  the  limits  of  the  States  of  the  Union  and  the  Territories  con- 
tiguous thereto,  authorized  by  the  act  of  June  30,  1902  (32  Stat.  507,  512).  The 
pay  of  Army  field  clerks  is  fixed  by  statute,  and  there  Is  no  statutory  authority 
for  allowing  them  an  increase  of  pay  for  foreign  service. 

Mabch  8,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To:  The  judge  advocate,  Division. 

Subject:  Status  of  Army  field  clerks. 

1.  In  your  letter  of  February  26,  1918,  you  request  the  opinion  of  this  office 
as  to  the  military  status  of  Army  field  clerks  with  special  reference  to  their 
right  to  the  Increased  pay  authorized  for  officers  and  enlisted  men  in  foreign 
service. 

2.  It  is  provided  in  the  act  of  June  30,  1902  (32  Stat.  507,  512)  that : 
''Hereafter,  the  pay  proper  of  all  commissioned  officers  and  enlisted  men 

serving  beyond  the  limits  of  the  States  comprising  the  Union  and  the  Territories 
of  the  United  States  contiguous  thereto  shall  be  Increased  ten  per  centum  for 
officers  and  twenty  per  centum  for  enlisted  men  over  and  above  the  rates  of 
pay  proper  as  fixed  by  law  for  time  of  peace,  and  the  time  of  such  service  shall 
be  counted  from  the  date  of  departure  from  said  States  to  the  date  of  return 
thereto." 

This  office  in  an  opinion  of  June  21, 1917  (Ops.  J.  A.  G.  6-135),  held  that  Army 
field  clerks,  being  appointed  to  office  by  the  Secretary  of  War,  were  officers  in 
the  military  service  although  not  commissioned  officers,  and  that  they  should 
be  regarded  as  officers  of  the  Army  to  the  extent  of  being  entitled  to  purchase 
ordnance  and  ordnance  stores  for  their  use  in  public  service.  Technically  they 
are  officers  in  the  military  service  and  are  neither  commissioned  officers  nor 
enlisted  men  of  the  Army.  Their  pay  is  fixed  by  statute  and  they  are  not  en- 
titled to  increased  pay  under  the  act  of  June  30,  1902,  supra. 

Note. — But  see  Army  appropriation  act  of  ^Tuly  9,  1918  (40  Stat.  845,  854). 


INSIGNIA  OF  MERIT:  Right  of  Officers  and  Crew  of  Army  Transport  to 
Mexican  Service  Badge. 

The  officers  and  enlisted  men  who  served  as  a  part  of  the  personnel  or  crew 
of  an  Army  transport  which  carried  troops  on  the  Vera  Cruz  expedition,  were 
members  of  the  expedition  and  are.  therefore,  entitled  to  wear  the  Mexican 
service  badge,  authorized  by  General  Orders,  No.  155,  War  Department,  1917, 
paragraph  4.  It  was  the  purpose  of  the  order  to  authorize  the  issuance  of 
Mexican  service  badges  to  all  the  officers  and  enlisted  men  who  participated  in 
the  expedition  to  Mexico.  The  ships,  which  transported  the  troops  to  Vera 
Cruz,  were  a  part  of  the  expedition.  When  moving  on  land  an  expedition  in- 
cludes its  transiwrtatlon ;  similarly  an  expedition  overseas  includes  the  trans- 
ports subject  to  the  orders  of  the  commander  of  the  expedition. 

210.5. 

War  Department,  J.  A.  G.  O.,  March  9,  1918.— To  The  Adjutant  General. 

1.  By  the  precetling  Indorsement  The  Adjutant  General  requests  an  opinion 
whether  Maj.  Halbert  P.  Harris,  retired,  who,  on  April  20,  1914,  went  to  Vera 
Cruz  as  transport  surgeon,  United  States  Army  transport  Meade,  and  afterwards 
returned  to  Vera  Cruz  as  transport  surgeon,  United  States  Army  transport  Kil" 
patricky  on  October  1,  1914,  and  remained  there  until  November  26,  1914,  on 
which  date  the  Vera  Cruz  expedition  returned  home,  is  entitled  to  wear  the 
Mexican  service  badge  and  whether  officei*s  and  enlisted  men  serving  as  part  of 
the  personnel  or  crew  of  the  transports  during  the  Vera  Cruz  expedition  are 
eligible  for  the  Mexican  service  badge. 

2.  General  Orders,  No.  155,  War  Department,  1917,  paragraph  4,  reads  in 
pertinent  parts  as  follows: 

**  1.  By  authority  of  the  President,  a  service  badge  with  ribbon,  to  be  known 
as  the  Mexican  service  badge,  will  be  Issued  to  all  officers  and  cnliistcd  men 
who  are  now,  or  may  hereafter  be.  In  the  military  service  of  the  United  States, 
and  irhose  Hcrvice  has  been  under  the  following  conditions: 

"(a)  In  Mexico,  afloat  or  ashore,  as  a  memher  of  the  Vera  Cruz  exi^edltlon, 
between  April  24,  1914.  and  November  20,  1914." 
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To  entitle  a  person  to  the  Mexican  service  badge,  under  this  order,  he  must 
have  been  an  officer  or  enlisted  man  and  his  service  must  have  been  as  a 
member  of  the  Vera  Cruz  expedition.  A  military  exi)edition  was  defined  in  the 
case  of  the  United  States  v.  Hart  et  al,y  74  Fed.  724,  727. 

"The  term  'expedition*  signifies  a  journey  or  voyage  by  a  body  of  men  for 
some  definite  purpose.  There  are  various  kinds  of  expeditions.  •  *  •  A 
military  expedition,  therefore,  is  an  undertaking  by  a  body  of  men  of  a  mili- 
tary character.  •  ♦  •  The  essential  elements  of  a  military  body  are:  (1) 
Soldiers,  as  is  indlcate<l  by  the  very  word  *  military,'  derlve<l  from  miles,  a 
fsoldier.  •  ♦  ♦  Next  is  the  relation  of  a  soldier  to  the  commander.  It  iiri- 
ports  oflacers,  and  the  duty  of  military  obedience.  *  •  ♦  Next,  that  it  shall 
act  as  a  unit  in  a  military  way,  1.  e.,  as  a  body  bound  together  by  organization 
under  a  definite  command.  And,  finally,  a  military  pur]t>ose,  a  purpose  of  at- 
tack or  defense,  a  hostile  purpose." 

It  was  the  purpose  of  paragraph  4,  General  Orders,  No.  155,  War  Department, 
1017,  above  quoted,  to  authorize  the  issue  of  Mexican  service  badges  to  all  oflftcers 
and  enlisted  men  who  participated  in  the  expedition  to  Mexico.  In  the  opinion 
of  this  office  the  ships,  which  transported  the  troops  to  Vera  Cruz,  were  a  part 
of  the  expedition.  When  moving  on  land  an  expedition  Includes  its  transporta- 
tion, and  I  see  nb  grounds  for  holding  that  an  expedition  overseas  does  not  in- 
clude the  transports  which  are  subject  to  the  orders  of  the  commander  of  the 
expedition,  as  were  these  transporting  the  Vera  Cruz  expedition.  Maj.  Harris 
and  the  other  officers  and  enlisted  men  who  served  as  parts  of  crews  of  the 
transports  during  the  occupation  of  Vera  Cruz  were,  in  my  opinion,  "  in  Mexico, 
afloat  ♦  ♦  ♦,  as  a  member  of  the  Vera  Cruz  expedition."  Maj.  Harris  re- 
mained in  Mexican  waters  continuously  for  almost  two  n^onths,  from  October 
1  to  November  26,  1914. 

3.  It  is  the  opinion  of  this  office  that  Maj.  Halbert  P.  Harris,  retired,  is  en- 
titled to  a  Mexican  service  badge,  and  that  officers  and  enlisted  men  who 
served  as  parts  of  the  personnel  of  crews  of  the  several  transports  employed 
in  connection  with  the  Vera  Cruz  expedition  were  members  of  that  expedition 
and  are,  therefore,  eligible  for  Mexican  service  badges. 


PUBLIC  PROPERTY:  Anthorization  of  Construetioii  of  Building  for  Sale 
•f  ProTisions  at  a  Camp  or  Cantonment. 

A  camp  or  cantonment  commander  may  lawfully  grant  a  concession  to  con- 
struct on  or  near  a  camp  a  suitable  building  for  the  purpose  of  furnishing,  pro- 
visions to  the  various  ofl!lcers'  and  enlisted  men*s  messes,  under  an  agreement 
whereby  5  per  cent  of  the  net  profits  of  such  enterprise  Is  to  be  paid  Into  the 
Camp  Exchange.  General  Orders,  No.  125,  War  Department,  1917,  delegates  to 
<-amp  commanders  the  authority  under  the  varying  conditions  which  exist  at 
the  several  camps  to  arrange  for  and  grant  all  concession  privileges  necessary 
to  the  proper  conduct  and  administration  of  the  camps,  including  the  iiower 
to  augment  organization  funds  from  the  sale  of  those  privileges. 

680.4. 

War  Department,  J.  A.  G.  O.,  March  9.  1918.— To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  commanding  officer  at  Camp  Joseph  E.  Johnston, 
Jacksonville,  Fla.,  stating  that  he  is  in  receipt  of  a  request  from  a  business 
man  of  Jacksonville  for  ^  concession  to  cimstruct  a  suitable  building  on  or 
near  the  camp  site  for  the  punwse  of  supplying  the  various  officers'  and  en-, 
listed  men's  messes  with  such  produce  as  is  not  furnished  by  either  the  camp 
commis.<«ary  or  exchange,  such  as  fresh  eggs,  fish,  game,  and  all  varieties  of 
fresh  vegetables  and  fruits  in  season;  that  this  merchant  proposes  to  do  his 
buying  dlrec*t  from  the  producer  or  farmer,  and  agrees  not  to  exceed  the  prices 
of  the  retail  merchants  of  Jacksonville  and  besides  to  pay  into  the  camp  ex- 
change 5  per  cent  of  his  net  profits.  He  states,  furthermore,  that  should  this 
concession  be  granted  it  will  remove  the  necessity  of  the  ninety  odd  mess 
sergeants  making  almost  daily  trips  to  the  city,  which  is  12  miles  distant,  for 
the  procurement  of  supplies  and  of  the  use  of  Government  trucks  to  haul  these 
supplies  from  the  city  to  the  camp,  and  he  recommends  that  the  concession 
be  authorized.  The  Quartermaster  (General,  to  whom  this  letter  Is  aildressed, 
refers  it  to  The  Adjutant  General  inviting  attention  to  paragraph  323,  Army 
Regulations,  and  recooiniends  favorable  consideration.    The  Adjutant  General 

ne740*>-3e — ^ii 
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• 

returns  the  letter  with  the  remark  that  "An  institution  sucli  as  is  outliaed 
seems  to  fall  within  the  class  of  'enterprises'  indicated  in  General  Orders, 
No.  125,  War  Department,  1917,  and  seems  also  to  fall  entirely  within  the 
jurisdiction  of  the  camp  commander."  Tlie  opinion  of  tliis  ofiice  is  desired 
as  to  whether  the  concession  applied  for  properly  comes  under  Army  Hegula- 
tions  323,  or  is  covered  by  General  Orders,  No.  125,  War  Department.  1917. 

2.  Paragraph  323,  Army  Regulations,  has  reference  to  the  general  subject 
of  regimental,  company  and  mess  funds,  and  provides  that  "No  projects  by 
wliieh  money  will  accrue  will  be  entered  upon  under  color  of  military  control 
without  specific  authority  from  the  War  D^iartment."  It  would  api>ear  to  be 
the  purpose  of  this  Regulation  that  no  new  enterprises  shall  be  undertaken  that 
will  have  for  tlieir  object  in  whole  or  in  part  the  augmenting  of  the  said  fuud:i 
unless  they  have  been  specifically  authorized  by  the  War  Deimrtntent. 

3.  The  paragraphs  from  General  Orders,  No.  125,  War  Department,  1917,  to 
which  The  Adjutant  General  evidently  refers  as  authorizing  camp  commanders 
to  grant  concessions  su<^  as  the  one  applied  for  In  tlie  case  under  consideration, 
provide  as  follows: 

"V. — In  view  of  the  provisions  that  liave  been  made  and  of  the  additional 
facilities  planned  for  the  amusement  and  recreation  of  troops  in  divisional 
camps  and  cantonments,  the  following  instructions  are  published  for  the  in- 
formation and  guidance  of  all  concerned : 

1.  No  concessions  to  private  enterprises  will  be  granted  within  the  camps 
proper,  but  camp  commanders  will  make  such  arrangements  as  local  conditions 
may  warrant  for  the  location  of  private  amusement  enterprises  in  tlie  vicinity 
of  camps  (on  Government  property,  if  ptMssible)  and  for  exercising  s\ich  control 
over  them  as  may  be  necessary. 

*  *  «i  *  *  *  * 

4.  Concession  privileges  should  be  sold  on  a  cash  or  percentage  basis  and  tlie 
receipts  therefrom  devoted,  under  the  direction  of  camp  commanders,  to  the 
vartous  institutioas  having  to  do  with  the  welfare  of  tlie  soldiers  both  within 
and  without  camps." 

While  the  subject  Is  not  entirely  clear,  it  is  believed  that  It  was  the  purpose 
of  the  above  paragraphs  from  the  General  Order  to  delegate  to  camp  com- 
manders the  authority  under  the  varying  conditions  which  exist  at  the  several 
camps  to  arrange  for  and  grant  all  concession  privileges  nece.ssary  to  the 
proper  conduct  and  administration  of  these  camps.  It  is  clear  that  they  are 
given  full  authority  to  grant  these  privileges  in  connection  with  amusement 
and  recreation  enterprises,  including  the  power  to  augment  organization  funds 
from  the  sale  of  these  privileges,  and  I  think  that  it  should  be  held  that  the 
order  is  broad  enough  under  subparagraph  4  thereof,  aupra^  to  embrace  also  the 
sale  of  concessions  such  as  tlie  one  in  question.  It  is  the  opinion  of  this  office, 
therefore,  that  it  can  properly  be  held  that  the  concession  applied  for  in  this 
case  comes  within  t!ie  meaning  of  the  saW  General  Order,  and  that  the  camp 
commander  lias  authority  thereunder  to  grant  the  same. 


PAY  AND  ALLOWANCES:  Rights  of  Officer  Supposedly  Discharged  for  Dis- 
ability under  Law  not  Applicable  to  his  Case. 

An  officer  in  a  National  Guard  organization,  drafted  into  the  Federal  service, 
was,  on  August  21,  1917,  "  discharged  "  from  the  service  because  of  disability, 
by  order  of  the  department  commander  under  the  provisions  of  the  National 
Guard  Mobilization  Regulations.  (Special  Regulations,  No.  55,  W.  D.,  1917,  par. 
19. )  On  November  2, 1917,  he  received  a  telegraphic  order  from  the  department 
commander  to  "  report  without  delay  for  muster  into  the  Federal  service,"  at 
Fort  Snelllng,  Minn.,  and  he  did  so  report.  Held,  (1)  the  order  of  August  21, 
purporting  to  discharge  this  officer  from  the  service,  was  without  legal  effect, 
the  exclusive  authority  for  his  discharge  after  having  been  drafted  into  the 
Fe<ieral  service  being  the  provisions  of  section  9  of  the  selective  draft  act  of 
May  18,  1917  (40  Stat.  76,  82)  ;  (2)  his  legal  status  as  an  officer  of  the  Array, 
commissioned  as  such  by  virtue  of  the  President's  proclamation  drafting  the 
National  Guard  into  Federal  service  August  5,  1917,  was  not  affected  by  such 
order  of  August  21,  nor  by  the  order  of  November  2;  (3)  such  officer  has  never 
ceased  to  be  an  officer  of  the  Army  and  Is  entitled  to  pay  for  the  entire  period 
during  which  he  performed  no  services,  since  pay  is  incident  to  office  and  can 
not  be  forfeited  except  in  accordance  with  statutory  authority  or  pursuant  to 
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sentence  of  court-martial,  and  since  it  Is  to  be  presumed  that  he  held  himself 
in  readiness  to  perform  duty  and  that  it  was  not  his  fault  if  he  did  not  render 
actnai  service;  (4)  such  officer  is  also  entitled  to  mileage  from  his  home  to  the 
place  wnere  he  reported  for  duty  pursuant  to  tlie  order  of  November  2. 

24.1.6. 

Wiir  Department,  J.  A.  G.  O.,  March  9,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  tills  office  is  requested  with  reference  to  the  legality  of  the 
mileage  claim  of  First  Lieut. Lawrence  G.  Bishop,  Company  B,  One  hundred  and 
seventh  Engineers,  National  Guard  of  Michigan,  for  travel  November  3-4, 
1917,  from  his  home,  Ironwood,  Mich.,  to  Fort  SuelUng,  Minn.,  and  from  Fort 
Snelling  to  Camp  McArthur,  Tex.,  November  4-10,  1917 ;  and  also  with  reference 
to  his  status  as  regards  his  right  to  pay  from  August  21  to  Novemi>er  8,  1917, 
under  circumstances  hereinafter  stated.  These  questions  have  arisen  because 
of  doubt  as  to  Lieut.  Bishop's  status  by  reason  of  the  action  taken  by  the  depart- 
ment commander.  Central  Department  (par.  17,  S.  O.  184,  Hdqrs.  Central  Dept., 
1917)  to  diaciiarge  him  for  physical  disability  under  the  provisions  of  the 
National  Guard  Mobilization  Regulations  (Si)eclal  Regulations,  No.  55,  1917, 
par.  19),  effective  August  21, 1917,  after  his  draft  into  the  Federal  service. 

2.  A.S  it  appears  that  Lieut.  Bishop  was  called  into  the  Federal  service  July 
15. 1917,  as  an  <^cer  of  the  National  Guard  of  Michigan ;  that  he  duly  reported 
n<<  such  and  was  included  in  the  draft  of  August  5, 1917,  the  action  taken  by  the 
deiMrtment  commander.  Central  Depai'tment,  purporting  to  discharge  him  from 
the  service,  effective  August  21,  1917,  suhscfjuent  to  the  draft  of  the  National 
Guard t  including  this  offlca%  August  5,  1917,  was  without  legal  effect,  the 
exclusive  authority  for  his  discharge  under  such  conditions  being  the  pro- 
visions of  .<;ectlon  9  of  tlie  selective  draft  act  approved  May  18,  1917.  (40  Stat. 
76.  82.)  (See  opinion  of  tliis  office  of  Get  15,  1917  (Ops.  J.  A.  G.  64r^50),  in 
the  caw  of  Lieut  Ryan,  National  Guard  of  California.) 

3.  It  further  appears  witli  reference  to  the  question  of  mileage  that  on 
O<iober  9,  1917,  Lieut.  Bishop^s  *' reappointment "  was  recommended,  and  the 
M'ar  Department  gave  instructions  to  the  commanding  general.  Central  Depart- 
ment, **to  take  necessary  action  to  induct  Lieut.  Bishop  into  the  Fedei'al 
service."  It  evidently  was  in  line  with  this  action  that  on  November  2  Lieut. 
Bbihop  was  directed  by  telegraph  to  "  report  without  delay  for  muster  into  the 
Fefleral  service  to  MaJ.  Elliott  Caziaro,  Infantry,  Fort  Snelling,  Minn."  In 
obedience  to  this  order  I^ieut.  Bishop  proceeded  from  his  home,  Ironwood,  Mich., 
November  3  and  reported  at  Fort  Snelling,  and  finding  upon  his  arrival  there 
that  MaJ.  Caziaro  had  gone  to  Fort  Sheridan,  he  proceeded  to  the  latter  place, 
where  he  was  mustered,  and  where  he  received  orders  by  direction  of  the  head- 
quarters. Central  Department,  to  proceed  without  delay  to  Camp  McArthur, 
Tex.,  for  duty.  It  appears  that  he  obeyed  the  latter  orders  promptly.  Sub- 
sequently, by  telegraphic  orders  from  the  War  Department,  November  12,  ad- 
dressee! to  him  at  Ironwood,  Mich.,  his  home,  Lieut.  Bishop  was  assigned  to  the 
<*ne  hundred  and  seventh  Engineers,  and  directed  to  proceed  to  Camp  McAr- 
thur, Tex.,  and  report  to  his  regimental  commander  for  duty. 

4.  The  Adjutant  General  invites  attention  to  the  fact  that  Lieut.  Bishop  "  was 
practically,  even  though  not  technically,  out  of  the  service  for  more  than  two 
and  a  half  months,  from  August  21  to  November  8,  during  which  time  he 
apparently  rendered  no  service  whatever," 

and  it  is  desired  that  the  opinion  of  this  office  cover  the  question  whether  in  the 
promulgation  of  orders  to  establish  correctly  this  ofllcer's  status,  provision 
should  or  can.  be  made  to  have  his  compensation  fixed  for  the  period  of  actual 
service  rendered.  It  is  stated  that  a  conaderable  number  of  officers  were  dis- 
charged by  department  commanders  under  similar  misapprehension  of  the  law 
and  that  it  is  desired  that  this  case  be  the  basis  for  an  opinion  as  to  whether 
in  such  cases  the  officers  are  entitled  to  pay  from  tlie  date  of  their  attempted 
dis(*harge  by  department  commanders  to  the  date  of  their  legal  discharge,  in 
Accordance  with  the  provisions  of  section  9  of  the  act  of  May  18,  1917,  supra  : 
or.  In  other  cases,  from  the  date  of  attempted  discharge  by  department  com- 
manders to  the  date  of  restoration  to  the  service  under  com{)etent  orders. 

5.  Assuming  that  no  action  was  taken  under  section  9  of  the  act  of  May  18, 
1917.  to  accomplish  the  discharge  of  Lieut.  Bishop  In  accordance  with  the  pro- 
visions of  that  section,  it  is  the  opinion  of  this  office  that  his  legal  status  as 
an  officer  of  the  Army,  commissioned  as  such  by  virtue  of  the  President's 
piYKlamation  drafting  the  National  Guard  into  the  Federal  service  August  5* 
1917,  was  not  legally  affected  by  the  order  from  the  headquarters.  Central  De- 
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pal-tment,  purporting  to  cllscbarge  him  as  of  August  21,  1917,  under  the  National 
Guard  Regulations,  on  account  of  physical  disqualification ;  and  it  is  not 
apparent  to  this  office  how  the  subsequent  orders  directing  his  "muster"  into 
the  Federal  service  did  or  could  operate  to  change  or  affect  his  ofiicial  status. 
It  is,  therefore,  the  view  of  this  oflice,  upon  the  facts  as  they  appear  from  the 
papers,  that  Lieut.  Bishop  never  ceased  to  be  an  ofiicer  of  the  Army  in  the 
Feideral  service,  and  as  pay  is  incident  to  ofiice  and  can  not  be  forfeited  except 
in  accordance  with  statutory  authority  or  in  pursuance  of  a  court-martial  sen- 
tence, it  appears  that  lie  is  entitled  to  pay  for  the  entire  period  during  which 
he  performed  no  service.  It  is  to  be  presumed  that  he  held  himself  in  readiness 
to  perform  duty  and  that  it  was  not  his  fault  if  he  did  not  render  actual 
service. 

6.  As  to  the  question  of  mileage,  In  view  of  what  has  Just  been  said,  there 
seems  to  be  no  doubt  of  the  ofi&cer's  right  to  the  payment  of  mileage  he  claims. 
Inasmuch,  however,  as  it  appears  that  the  order  under  which  he  traveled  from 
his  home  to  Fort  Snelling  did  not  specify  that  the  travel  was  necessary  in  the 
military  service,  this  defect  should  be  remedied  by  authority  of  the  Secretary 
of  War. 

PAY  AND  ALLOWANCES:  Mileage  to  First  Dnty  Station  of  National  Guard 
Officer  Drafted  Into  Federal  Service. 

A  major  in  the  New  Hampshire  National  Guard,  Quartermaster  Ck>rps.  \vas 
Inducted  into  the  Federal  service  in  the  grade  of  captain  and  ordered  to 
report  at  Camp  Wadsworth,  Spartanburg,  S.  C,  for  duty.  His  order  stated 
that  the  travel  directed  was  necessary  in  the  military  service.  Heldy  that  this 
is  not  the  case  of  an  appointment  from  civil  life,  but  a  drafting  of  a  member 
of  the  National  Guard  into  the  Federal  service  under  section  1  of  the  selective 
draft  act.  (40  Stat  76.)  Accordingly  the  prohibition  contained  in  Army 
Regulations  1297,  against  the  allowance  of  mileage  to  officers  Joining  for  duty 
upon  first  appointment  to  the  military  service  from  civil  life,  is  not  applicable, 
and  such  officer  is  entitled  to  mileage  for  his  travel  to  Spartanburg. 

245.6. 

War  Department,  J.  A.  O.  O.,  March  9,  1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  Capt  George  W.  Morrill, 
Quartermaster  Corps,  is  entitled  to  mileage  for  travel  from  Boston,  Mass.,  to 
Spartanburg,  S.  C,  January  30  to  February  1,  1918.  The  quartermaster  at 
Charleston,  S.  C,  has  declined  payment  under  the  view  that  Capt.  Morrill  was 
appointed  from  civil  life,  and  that  the  travel  was  for  the  purpose  of  reporting 
to  his  first  duty  station  within  the  purview  of  paragraph  1297,  Army  Regula- 
tions, which  declares  that  mileage  is  not  allowed  to  an  officer  "In  joining  for 
duty  upon  first  appointment  to  the  military  service  from  civil  life." 

2.  The  papers  show  that  Capt.  Morrill  was  an  officer  of  the  grade  of  major 
in  the  New  Hampshire  National  Guard,  Quartermaster  Corps.  His  induction 
'into  the  Federal  service  was  ordered  by  telegram  from  The  Adjutant  General 
of  the  Army,  addressed  to  the  adjutant  general  of  New  Hampshire,  January 
25,  1918,  as  follows: 

"  Secretary  War  directs  jou  order  Maj.  George  W.  Morrill,  New  Hampshire, 
Quartermaster  Corps,  report  mustering  office  designated  by  department  com- 
mander for  induction  into  Federal  service  in  grade  of  captain.  Uiwn  comple- 
tion his  induction  he  will  directly  report  Camp  W^adsworth,  Spartanburg, 
S.  C,  for  duty  as  assistant  to  quartermaster  of  depot  brigade  and  Army  cori)S 
troops  there.    Advise  him  telegraph  this  office  acceptance  of  apiwlntment." 

The  travel  was  performed  by  Capt.  Morrill  under  Si^ial  Orders,  No.  25, 
Headquarters  Northeastern  Department,  January  30,  1918,  reading  as  follows: 

"3,  Capt  George  W.  Morrill,  New  Hampshire  Quartermaster  Corps,  now  in 
this  city,  having  been  mustered  into  the  Federal  service  this  date,  in  compliance 
with  telegraphic  instructions  from  The  Adjutant  General's  Office,  War  Depart- 
ment, dated  January  25,  1918,  will,  pursuant  to  the  same  instructions,  proceed 
to  Spartanburg,  S.  C,  and  report  to  the  camp  commander.  Camp  Wadsworth, 
for  duty  as  assistant  to  the  quartermaster  of  the  depot  brigade  and  Army  corpa 
troops  there. 

"  The  travel  directed  Is  necessary  in  the  military  service." 

3.  Clearly  this  is  not  the  «ise  of  an  appointment  from  civil  life.  The  effect 
of  the  War  Department's  telegram  of  January  25th  was  to  draft  Maj.  Morrill 
into  the  Federal  service  as  a  member  of  the  New  Hanipshire  National  Guard 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  AHMY.  165 

and  appoint  him  as  captain  in  the  Army  of  the  United  States  under  the  pro- 
visions of  section  1  of  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76>. 
In  the  opinion  of  this  office  Capt.  Morrill  is  entitled  to  mileage  for  tiie  travel 
from  Boston  to  Spartanburg. 

ALLIED  ARMIES:  TAX:  Applieability  of  Tax  on  Railroad   Tickets  to 
Olfieers  and  Enlisted  Men  Attached  to  United  States  Army. 

Under  the  urgent  deficiency  act  of  October  6,  1917  (40  Sta.t.  345,  361),  the 
expenses  of  travel  incurred  by  officers  and  enlisted  men  of  foreign  armies  at- 
tached to  the  Army  of  the  United  States  during  the  present  emergency  are 
payable  from  the  appropriation  for  "Transportation  of  the  Army,**  supra. 
The  services,  therefore,  are  rendered  to  the  United  States  within  the  meaning 
of  section  502  of  the  Internal  revenue  act  (40  Stat.  300.  315),  and  such  expen- 
ses of  travel  are  exempt  from  the  tax  imposed  by  section  500  of  the  said  internal 
revenue  act  An  officer  of  a  foreign  army  on  such  duty  may,  therefore,  sign  a 
certificate  similar  to  that  of  an  officer  or  employee  of  the  United  States  In 
respect  to  expenses  of  such  travel. 

012.1. 
War  Department,  J.  A.  G.  O.,  March  12,  1918— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  on  the  question  whether  an  officer  of 
an  allied  Government,  who  is  attached  to  the  Army  and  is  traveling  under  com- 
petent orders  in  connection  with  such  employment,  is  an  "  officer  of  the  United 
States,  within  the  meaning  of  the  ruling  of  the  Oommissioner  of  Internal  Uev- 
enue.  dated  December  17,  1917,  as  amended  January  3,  1918,*'  and  is  justifieil  in 
signing  the  exemption  certificate  similar  to  that  of  an  officer  or  employee  of  the 
United  States  in  respect  to  the. expenses  of  such  travel.  The  ruling  of  the 
Commissioner  of  Internal  Revenue  is  that  officers  and  employees  trnvelhig  upon 
Government  business  are  exempted  from  the  tax  imposed  by  section  500  of  the 
internal  revenue  act  of  October  3,  1917  (40  Stat.  300,  314),  under  section  502, 
reading  as  follows: 

"  That  no  tax  shall  be  imposed  under  section  500  upon  any  payment  received 
for  services  rendered  to  the  United  States,  or  any  State,  Territory,  or  the 
District  of  Ck>Iumbia.  The  right  to  exemption  under  this  section  shall  be  evi- 
denced in  such  manner  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  by  regulation  prescribe." 

2.  Under  the  urgent  deficiency  act  of  October  6,  1917  (40  Stat.,  845,  361),  the 
expenses  of  travel  incurred  by  officers  and  enlisted  men  of  foreign  armies  at- 
tached to  the  Army  of  the  United  States  during  the  present  emergency  are 
payable  from  the  appropriation  for  **  Transportation  of  the  Army.'*  The  serv- 
ices, therefore,  are  rendered  to  the  United  States  within  the  meaning  of  section 
502  of  the  internal  revenue  act  (40  Stat.  300,  315),  and  this  office  is  clearly 
of  opinion  that  the  expenses  of  travel  are  exempt  from  the  tax  imposed  by 
section  500  of  the  said  internal  revenue  act,  and  that  an  officer  of  a  foreign 
arniv  on  such  duty  may  sign  a  certificate  similar  to  that  of  an  officer  or  em- 
ployee of  the  United  States  claiming  the  exemption  from  the  tax  imposed  by 
section  500  of  said  internal  revenue  act. 


PAT  AND  ALLOWANCES:  Civilian  Reporting  at  Military  Camp  under  Mis- 
taken Belief  that  He  had  been  Commissioned  in  the  Army. 

Dr.  C.  A.  Robertson,  of  Ridgetop,  Tenn.,  having  read  In  the  Journal  of  the 
American  Medical  Association  that  Lieut.  C.  A.  Robertson,  of  the  Medical  Re- 
serve Oorps,  had  been  ordered  to  report  to  Fort  Benjamin  Harrison  for  instruc- 
tion, wrote  the  Surgeon  General,  asking  if  the  publication  was  authorized.  The 
Surgeon  General  transmitted  this  letter  to  The  Adjutant  General,  with  a  request 
ihnt  "  so  much  of  paragraph  43,  Special  Orders,  No.  223,  W.  D.,  1917,  as  concerns 
IJeut.  C.  A.  Robertson,  Medical  Reserve  Corps,  directing  him  to  Fort  Benjamin 
Harrison  Training  Camp  be  repeated  to  that  officer."  The  Special  Orders  re- 
ferred to  had  application  to  a  man  of  the  same  name,  living  at  Hopklnsvllle,  Ky., 
who  had  been  commissioned  in  the  Medical  Officers*  Reserve  Corps.  The  Adju- 
tant General,  however,  on  Docember  8,  sent  a  telegram  addressed  to  "Lieut 
Charles  A.  Robertson,  Medical  Reserve  Corps,  Ridgetop,  Tenn.,"  reading :  **  You 
were  assigned  to  active  duty  September  25  *  ♦♦  and  directed  to  proceetl  to 
Fort  Benjamin  Harrison  and  report  to  commandant,  Medical  Officers*  Training 


166  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

Camp,  that  post,  for  course  of  liistniction  ♦  ♦  ♦.  Travel  necessary  In 
military  service.  Ooinply  at  onoe."  Dr.  lU^rtson  thereupon  proceeded  to 
Fort  BeoJ&miA  Harrison,  and  sent  from  there  the  following  telegram :  "Acting 
on  your  telegram  December  3,  reported  to  Fort  Beujumlii  Oarrisou  today.  No 
commandant,  Medical  Officers'  Camp«  here.  I  have  not  applied  for  a  com-, 
mission  and  have  not  been  offered  or  accepted  one.  Have  had  some  corre- 
spondence with  War  Department  about  special  service  in  tub^'culosis  at  the 
Watauga  Sanitarium,  Ridgetop,  Tenn.  Advise  if  order  is  an  error  or  direct^ 
what  I  shall  4I0."  Held,  tliat  there  is  no  authority  for  the  payment  of  Dr. 
Robertson's  mileage  account  nor  for  otherwise  compensating  him  to  cover  his 
time  and  expenses.  The  War  Department's  order  whldi  he  received  was  not^ 
and  could  not  have  been,  intended  for  him,  and  he  could  not  properly  act 
under  it.  It  was  addressed  to  a  commissioned  officer  of  the  Army,  a>id  he 
Icnew  that  he  was  not  such  an  officer.  He  had  not  applied  for  ti  commission 
and  had  not  been  offered  one. 

245,6. 

War  Department,  J.  A.  G.  O.,  March  12,  1918.~-To  The  Adjutant  Geuei-aL 

1.  The  opinion  of  this  office  is  requested  with  reference  to  the  claim  of  Dr, 
C.  A.  Robertson,  Ridgetop,  Tenn.,  for  mileage  from  Ridgetop,  Tenn.,  to  Vevt 
Benjamin  Harrison  and  return,  December  4-7,  1917,  for  travel  performed  as  a 
dviltan  under  an  order  erroneouriy  sent  to  hini  by  the  War  Department,  wliicli 
had  no  application  to  him,  but  applied  to  Lieut.  Ciuirles  A,  Robertson,  Medicai 
Reserve  Corps,  Hopkinsville,  Ky. 

2.  The  facts  appearing  from  the  papers,  briefly  stated,  are  as  follows:  In 
a  l^ter  addressed  to  the  Surgeon  CSeneral,  WaMiington.  D.  C,  the  claimant,  Dr. 
G.  A.  Robertson,  medical  director  of  the  Watanga  Sanitariam,  Bldi^toii,  Teim., 
stated  that  the  Journal  of  the  American  Medical  Association,  for  October,  1917, 
showed  him  with  the  rank  of  lieutenant  under  "  Orders  to  tibc  Officers  odT  the 
Medical  Reserve  Corps  to  report  to  Fort  Benjamin  Harrtson  for  iiisditetions,'* 
and  that  as  nothing  had  been  heard  from  tiie  War  Department  in  confirmation 
of  such  an  order,  he  wanted  to  be  advised  if  the  publication  was  authorlxetl,  and 
if  so,  whether  the  order  would  t>e  confirmed.  The  Surgeon  <*eneral  transniitted 
Dr.  IiobertscHi*s  letter  to  The  Adjutant  General  with  a  request  that — 

"so  mnch  of  paragraph  43,  Special  Orders,  No.  223,  W.  D^  1917,  as  concerns 
Lieut  O.  A.  Robertson,  Medical  Reserve  Corps,  directing  him  to  Fort  Beujamln 
Harrison  Training  Camp  be  repeated  to  ttiat  officer," 

The  Special  Orders  referred  to  by  the  Surgeon  General  had  application  to  n 
man  of  the  same  name  at  Hopkinsville,  Ky.,  who  had  iieen  commLssioned  in  the 
Medical  Officers'  Reserve  Corps.  The  Adjutant  Oenernl,  however,  on  Decnnber 
3,  sent  the  following  telegram  addressed  to  "  Lieut  Charles  A.  Robertson,  Meili- 
cal  Reserve  Corps,"  Ridgetop,  Tenn.: 

**  Reference  your  letter  to  Sui-geon  G^icral,  you  were  assigned  nctixo  duty 
September  25  by  paragraph  43,  Special  Orders,  No.  223,  War  Department,  1917, 
and  directed  proceetl  to  Fort  Benjamin  Harrison,  Ind.,  and  reiwrt  to  coiunmn<i- 
ant.  Medical  Officers'  Training  Camp,  that  post,  for  course  of  Instruction.  Travel 
necessary  in  military  senice.    Comply  at  once.    McCain." 

Dr.  Robertson  complied  with  the  directions  contained  In  the  t^egram  from 
The  Adjutant  General,  with  the  result  announced  in  the  following  telegram  from 
him,  sent  from  Indianapolis,  December  5.  to  The  Adjutant  General : 

"Acting  on  your  telegram,  December  3,  reported  to  Fort  Benjamin  Harrison 
to-day.  No  commandant,  Medical  Officers*  Camp,  liere.  I  have  not  applied  for 
a  commissdon  and  iiave  not  been  offered  or  accet^ted  one.  Have  had  ^onie  cor- 
t^espondence  with  War  L>epartmeut  about  special  service  in  tvheivulosis  at  the 
Watauga  Sanitarium,  Ridgetop,  Tenn,  Advise  If  order  is  an  €rix>r,  or  dii^ect 
w^hat  I  shall  da" 

In  a  letter,  dated  January  14,  to  T!ie  Adjutant  General.  Dr.  Robertson  again 
invited  attention  to  the  action  he  took  under  tlie  War  Deiiartnient's  telegram  of 
December  3,  suggested  that  he  had  heard  nothing  from  his  request  fwr  instruc- 
tions, and  salted  that  he  was  still  in  ignorance  as  to  his  Intended  mission  to 
Fort  Benjamin  Harrison.     He  further  stated : 

"  This  trip  occasioned  me  a  great  deal  of  inconvenience  and  loss  of  time  in 
connection  with  my  private  work,  as  well  as  considerable  expense.  I  am  send- 
ing herewith  an  itemized  stntement  of  mileage,  and  I  am  advised  that  I  -am 
entitled  only  to  7  cents  per  mile,  which  makes  a  total  due  me  of  $44.75.    This 
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anHnint  is  much  less  than  the  actual  expense  Incurred.  At  your  earliest  con- 
venience I  would  like  to  be  indemnified  against  loss. 

'*  In  tills  contieetion  pi^me  allow  me  to  ask  an  explanation  at  your  band  as 
to  my  exact  status  with  the  Medical  Officers'  Reserve  Corps.** 

X  In  tlie  opinion  of  this  ofiice  there  Is  no  authority  for  tlie  payment  of  Dr. 
Riibertson's  miiea^  accoimt  nor  for  otherwise  compensating  him  to  cover  his 
time  and  expensps  in  connection  witli  his  experience  under  consideration.  The 
War  Department's  order  which  lie  received  was  not,  and  could  not  have  been, 
intended  for  him,  and  he  could  not  properly  act  und^*  it.  It  was  addressed  to 
a  commissioned  officer  of  the  Army,  and  he  Icnew  tiiat  he  was  not  such  an 
officer.  As  he  states,  he  iiiHl  m>t  applied  for  a  commission  and  had  not  been 
offered  one. 


DISCIPLINE:  Extra  C««peii8atiM  el  Clviliaa  Employee  Aotlusr  as  C«arf- 
Martial  Reporter. 

A  civilian  per  diem  employee  at  a  Signal  Corps  school,  who  was  rated  as  a 
laborer  but  was  used  as  a  stenographer  at  post  lieadquarters,  rendered  servic^es 
as  a  conrt-martlnl  reporter.  HrM,  that  he  is  ei^titled  to  the  extra  compensatioti 
prescribed  for  such  services  by  Manual  for  Courts-Martial,  paragi*aph  113,  pro- 
vided the  duties  of  his  regular  position  were  distinct  from  and  did  not  include 
such  court-martial  reporting,  ami  provided  his  services  as  court-martial  re- 
porter, including  the  transcrO)ing  of  his  notes,  did  not  interfere  with  sudi 
reimlaT  duties  niKl  were  not  performed  during  regular  office  hours. 

AVnr  Department,  .T.  A.  O.  C.  March  14,  1018. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  Harry  T.  O'l^eary,  a  civilian 
employee  at  the  Signal  Corps  School,  Fairfield,  Ohio,  is  entitled  to  extra  com- 
pensation for  services  as  a  reporter  for  a  general  court-martial,  at  the  rates 
prescribe<l  by  paragraph  113,  Manual  for  Courts-Martial,  under  the  following 
circumstances : 

Mr.  O'Leary  Is  a  per  dlein  employee,  rated  as  a  laborer  but  used  as  a  stenog- 
rapher, at  the  post  headquarters,  at  a  compensation  of  $3.50  a  day.  He  re- 
porter! the  court-martial  proceedings  in  four  cases  on  the  dates  and  at  the  hours 
as  follows:  I'nileff  f^tat^^  v.  Prt.  WHfimm  R.  Smith,  Jamiary  29,  from  7  to  9 
p.  m. ;  United  f9tmie»  v.  Fift,  H.  T.  Walker,  January  9Qi,  7  to  11  p.  m. ;  Vniied 
Kfafrt  v.  Pvt.  Fred  F.  Deroe.  January*  31,  7  to  9  p.  m. ;  United  StatCM  v.  Prt, 
H.  C.  HorUm,  February  15,  1  to  4..S0  p.  m. 

It  is  stated  that  in  reporting  the  last  mentioned  case  his  rogulmr  duties  were 
not  interfered  vrith,  **as  he  made  up  for  loss  of  time  by  working  at  night." 
Mr.  OTjcary  has  put  in  an  account  for  $23.70  for  the  first  case.  Including  $19.20 
for  transcribing  his  notes  and  for  carbon  oopies;  $7.43  for  the  second  case, 
imiuding  $4.48  for  tran.<;cr thing  his  notes  and  for  catbon  copies ;  $20.21  for  the 
third  case.  Including  $16.21  for  transcribing  his  notes  and  for  carbon  copies; 
ami  $7.60  for  the  fourth  case.  in<*iuding  $5.60  for  transcribing  his  notes  and  for 
carbon  copies;  a  total  of  $38.94.  It  appears  that  doubt  has  arisen  as  to  the 
legality  of  making  payment  of  this  amoimt  because  of  paragraph  118,  Manual 
fw  Courts-Martial,  which  provides : 

**  No  periMNi  In  the  military  or  dvll  service  of  the  Qovemment  can  lawfully 
r«<«ive  extra  compenaatlon  for  clerical  duties  performed  for  a  military  court, 
except  as  provided  In  paragraph  115,  9upra."     (A.  R.  987.) 

Paragraph  115  of  the  mamml  relates  only  to  the  detail  of  a  soidier  as  a 
stenographic  reporter,  and  provides  that  lie  shall  receive  pay  at  the  rate  of  not 
exceetling  5  cents  for  each  100  words  taken  in  shorthand  and  transcribed,  which 
is  in  accordance  with  the  statute  therein  cited. 

2.  Paragraph  118  of  the  manual,  quoted  above,,  would  appear  at  first  glance 
to  prohibit  the  payment  to  a  civilian  employee  of  extra  compensation  for 
services  as  a  coui^t-martlal  reporter ;  but.  in  tlie  opinion  of  this  ofHce,  it  should 
not  be  so  und^^tood.  It  will  be  observed  that  in  fbmi  it  is  only  declaratory, 
find,  if  taken  in  its  literal  sense,  it  does  not  truly  state  the  effect  of  the  law. 
for  it  Is  well  settled  that  a  person  may  legally  hold  two  distinct  and  compatible 
Government  positions  or  employments  at  the  same  time  and  receive  the  com- 
pensation of  both,  except  m9  othen/i'ise  prohibited  or  restricted  by  the  so-calle<l 
double  compenantlon  statutes.    Of  the  double  compensation  statutes  I  deem  It 
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necessary  in  tlie  present  case  to  consider  only  section  17C5,  Revised  Statutes, 
which  provides: 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other  person  whose 
salary,  pay»  or  emoluments  are  fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance,  or  compensation,  in  any  form  whatever,  for 
the  disbursement  of  public  money,  or  for  any  other  service  or  duty  whatever, 
unless  the  same  is  authorized  by  law,  and  the  appropriation  therefor  explicitly 
states  that  it  is  for  such  additional  pay,  extra  allowance,  or  compensation." 

The  settled  construction  of  this  statute  is  that  it  does  not  prohibit  a 
person  from  holding  two  distinct  and  compatible  positions  or  employments 
with  compensation  fixed  by  law  or  regulation  prior  to  the  appointment  or 
employment.  (United  States  v.  Saunders,  120  U.  S.  126;  10  Comp.  Dec.  837, 
and  authorities  cited).  Neither  does  it  apply  if  the  compensation  of  the  first 
position  is  not  "  fixed  by  law  or  regulation,"  as  it  will  be  observed  that  the  pro- 
liibltion  in  terms  applies  only  to  any  officer  or  other  person  "whose  salary, 
pay,  or  emoluments  are  fixed  by  law  or  regulation."  (See  20  Comp.  Dec.  280.) 
In  other  words,  it  appears  that  it  is  necessary  only  that  the  compensation  of 
the  second  position  shall  have  been  fixed  by  law  or  regulations  prior  to  the 
appointment  or  employmeut.  Accordingly,  it  is  the  opinion  of  this  office  that 
Mr.  O'Leary  is  entitled  to  extra  compensation  for  the  services  rendered  as  a 
court-martial  reporter  at  the  rates  prescribed  by  paragraph  113,  Manual  for 
Courts-Martial,  provided  his  regular  duties  in  the  position  which  he  occupied 
as  laborer,  but  which  was.  In  fact,  a  clerical  position,  were  distinct  and  his 
employment  as  such  did  not  contemplate  his  rendering  services  as  a  courb- 
inartlal  reporter ;  and  provided,  also,  that  his  services  as  court-martial  reporter 
did  not  Interfere  with  the  performance  of  the  duties  of  his  regular  position. 
It  is  not  stated  whether  any  part  of  the  work  of  transcribing  the  notes  was 
done  during  regular  office  hours.  If  It  was  It  is  the  view  of  this  office  that 
Mr.  0*Leary  can  not  be  paid  extra  compensation  therefor  and  that  the  account 
should  be  corrected  accordingly. 


ARMY:  Rights  of  Surgeon  General  to  Snpply  Artifleial  Limbs  or  Apparatas 
to  Injured  Officers,  Enlisted  Men,  and  Nurses. 

Officers,  enlisted  men,  and  nurses  who  have  been  separated  from  the  active 
service  and  whose  Injuries  were  incurred  on  or  after  October  6,  1917,  are  not 
entitled  to  commutation  in  lieu  of  artificial  limbs  or  apparatus,  under  section 
4788,  Revised  Statutes.  Said  section  4788  is  a  portion  of  Title  LVII,  which 
contains  pension  laws,  and  is,  therefore,  by  section  312  of  the  war  risk  insur- 
ance act  (40  Stat.  398,  408),  made  inapplicable  to  persons  who  were  on  October 
6,  1917,  or  thereafter,  In  the  military  or  naval  service,  except  in  so  far  as  rights 
thereunder  accrued  prior  to  that  date.  No  right  to  artificial  limbs,  resection 
apparatus,  or  commutation  thereof  accrues  prior  to  Injury.  It  Is,  however, 
lawful  for  the  Surgeon  General  to  furnish  for  the  use  of  persons  injured  in 
active  military  service  on  or  after  October  6,  1917,  who  are  still  in  the  active 
service,  such  artificial  limbs,  apparatus  for  resection,  and  other  appliances  as 
may,  in  his  opinion,  be  necessary  or  suitable  for  their  proper  medical  br  sur- 
gical treatment.  So  far  as  practicable,  such  appliances  should  be  furnished 
temporarily  and  for  the  period  of  their  treatment  only,  without  donating  them 
to  the  injured  persons,  for  section  302  of  the  war  risk  insurance  act  evidently 
contemplates  that  such  appliances  as  are  needed  for  the  permanent  use  of  the 
injured  persons  discharge<l  from  the  service  should  be  furnished  by  the  United 
States  at  the  direction  of  the  Director  of  the  Bureau  of  War  Risk  Insurance. 

443. 

War  Department,  J.  A.  G.  0.,  March  14,  1918.— To  the  Secretary  of  War. 

1.  In  the  fourth  indorsement  reference  to  the  prior  opinion  of  this  office  con- 
tained in  the  second  Indorsement,  November  17,  1917  (Ops.  J.  A.  G.  443.1),  la 
made  by  the  Surgeon  General,  who  desires  to  have  more  definitely  answered 
certain  questions  therein  discussed. 

2.  The  questions  as  submitted  by  the  Surgeon  General  and  the  answers 
thereto,  are  as  follows: 

Question.  As  to  officers,  enlisted  men,  and  nurses,  who  have  been  separated 
from  the  active  service  and  whose  injuries  were  incurred  on  or  after  October 
G,  1917,  are  they  not  entitled  to  commutation  in  lieu  of  artificial  limbs  or 
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ftpparntUR,  if  they  so  elect,  under  section  4788,  Revised  Statutes,  out  of  the 
appropriations  for  "arf t/yirtdi  Zitw 6* f" 

Answer.  The  question  is  answered  In  the  negative.  The  provisions  embodied 
in  sections  4787-4791,  Revised  Statutes,  are  a  portion  of  Title  LVII,  which  eon- 
tains  pension  laws.  Although  certain  statutes  consolidated  in  these  sections 
were  not  originally  designated  as  pension  laws,  they  were  included  in  the 
revision  as  pension  laws,  ami  have  since  been  amended  as  pension  laws.  They 
are,  therefore,  by  section  312  of  the  tvar  risk  insurance  act  (40  Stat.  398,  408), 
made  inai^licable  to  persons  who  were  on  October  6,  1917,  or  thereafter,  in 
the  military  or  naval  service,  except  in  so  far  as  rights  thereunder  accrued 
prior  to  October  ft,  1917.  No  right  to  artificial  limbs,  resection  apparatus,  or 
commutation  thereof  accrues  prior  to  Injury.  Consequently,  persons  in  active 
service  and  injured  on  or  after  October  6,  1917,  are  not  entitled  to  any  of  the 
benefits  of  section  4788,  Revised  Statutes. 

Question.  As  to  ofilcers,  enlisted  men,  and  nurses  of  the  Army  who  have  not 
been  separated  from  the  active  service,  may  the  Surgeon  General  furnish  them 
in  kind  with  artificial  limbs,  apparatus  for  resection,  trusses,  etml  appliances, 
if  their  injuries  were  incurred  on  or  after  October  6? 

Answer.  This  question  does  not  admit  of  a  categorical  ansi^-er.  (1)  The 
Surgeon  General  has  no  authority  to  furnish  artificial  limbs  or  apparatus  for 
resection  under  section  4787-4791,  Revised  Statutes,  to  any  person  injured  in 
the  active  military  service  on  or  after  October  6,  1917,  whether  said  person  is 
btill  in  the  service  or  has  been  separated  therefrom.  As  pointed  out  in  the 
preceding  answer,  said  sections  of  the  Revised  Statutes  have  been  superseded 
by  the  provisions  of  the  war  risk  insurance  act  as  to  all  persons  injured  in  the 
service  on  or  after  October  6,  1917.  (2)  The  Surgeon  General  has  authority  to 
furnish  trusses  under  sections  1176-1178,  Revised  Statutes,  as  amended  (20  Stat. 
S53),  to  persons  injured  in  active  military  service  on  or  after  October  6,  1917, 
who  are  still  in  the  active  service.  Said  sections  are  not  a  part  of  any  pension 
law  and  are  not  directly  affecte<1  by  section  312  of  the  war  risk  insurance  act. 
(40  SUt  398,  408.)  Section  302  of  that  act  provides  that  the  United  States 
shall  furnish  such  reasonable  governmental,  medical,  surgical,  and  hospital  serv- 
ice, and  such  supplies,  including  artificial  limbs,  trusses,  and  similar  nppUnnces, 
as  the  director  may  determine  to  be  useful  and  reasonably  necessary  in  addition 
to  the  money  compensation  provided  in  Article  III.  Section  312  restricts  the 
right  of  compensation  to  persons  who  are  not  in  receipt  of  service  or  retirement 
pay.  A  reasonable  interpretation  of  the  two  sections  limits  the  right  of  the 
Director  of  the  Bureau  of  War  Risk  Insurance  to  furnish  the  appliances  men- 
tioned to  men  who  are  in  receipt  of  Compensation,  and,  therefore,  to  men  who  are 
no  longer  in  the  active  service.  Obviously,  Congress  could  not  have  intenilecl 
that  both  the  Director  and  the  Surgeon  General  should  function  in  the  same  field 
witldn  the  same  liniits.  Therefore,  sections  1176-1178,  Revised  Statutes,  must 
be  held  to  be  so  modified  by  section  302  of  the  war  risk  insurance  act,  as  to  limit 
the  furnishing  of  trusses  by  the  Surgeon  General  to  persons  still  in  the  active 
military  service.  (3)  The  Surgeon  General  may  furnish  for  the  use  of  persons  in- 
jured in  active  military  service  on  or  after  October  6,  1917,  who  are  still  In  tlie 
active  service,  such  artificial  limbs,  apparatus  for  resection,  and  other  appli- 
ances as  may.  In  the  opinion  of  the  Surgeon  General,  be  necessary  or  suitable 
for  their  proper  medical  or  surgical  treatment.  So  far  as  practicable,  such 
appliances  should  be  furnished  temporarily  and  for  the  period  of  their  treatment 
only,  without  donating  them  to  the  Injured  persons,  for  section  302  of  the 
war  risk  insurance  act  evidently  contemplates  that  such  appliances  as  are 
needed  for  the  permanent  use  of  the  lnjure<l  persons  discharged  from  the  serv- 
ice, should  be  furnished  by  the  United  States  at  the  direction  of  the  Director 
of  the  Bureau  of  War  Risk  Insurance. 

C^estlon.  In  the  cases  of  hired  men,  ofl^lcers,  enlisted  men,  and  nurses  of  the 
Army  who  have  not  been  separated  from  the  active*  service  and  are  entitled  to 
receive  artificial  limbs  from  the  Surgeon  General,  may  the  Army  appropriation. 
Medical  and  Hospital  Department,  be  applied  to  their  purchase,  or  is  the  ap- 
propriation "artificial  limbs"  exclusively  applicable  thereto? 

Answer.  The  aw>ropriation,  "artificial  ltm&*,"  is  exclusively  applicable  for 
the  purchase  of  artificial  limbs  by  the  Surgeon  General  for  officers,  enlisted  men, 
5iml  nurses  who  have  not  been  separated  from  the  active  service  and  are  en- 
titled to  receive  artificial  limbs  from  the  Surgeon  General. 

The  appropriation,  "Medical  and  Hospital  Department,"  is  a  general  appro- 
priatioii.  It  authorizes  expenditures,  anK)ng  other  things,  for  meilical  and  hoH- 
pital  supplies,  and  for  "  me<lical  care  and  treatment  not  otherv.lse  provided  for.** 
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• 

Artificial  limbs  c«n  not  be  included  within  the  autlioriKation  for  "medical  care 
>ind  treatment  not  otherwise  provided  for,"  because  of  the  si>eclfic  appropriati<Mi 
for  artiflcial  limbs  in  the  sundry  ci\'il  appropriations  act.  (^  Stat.  105,  136.) 
Tliey  can  not  be  included  within  the  authorisation  for  medical  and  hospital  sup- 
l>Iies,  because  these  general  terms  are  controlled  and  superseded  by  the  specific 
tiutliorization  of  the  sundry  civil  appropriation  act.  The  practical  construction 
heretofore  given  by  the  Surgeon  General  of  the  Army  to  these  appropriation 
acts  is  correct. 

3.  While  it  is  true  that  questions  arising  under  tlie  war  risk  insurance  act 
n  re  to  be  determined  by  the  Dii*ector  of  the  Bureau  of  War  Risk  Insurance,  it 
is  also  true  that  the  interpretation  of  sections  of  the  Revised  Statutes  relating: 
to  the  War  Department  and  the  determination  whether  expenditures  should  be 
made  fix>m  one  appropriation  rather  than  from  another,  are  primarily  for  tliLs 
oftloe.  Therefore,  it  is  not,  in  the  opinion  of  this  office,  necessary  or  advisable 
to  request  consideration  by  tlie  Attorney  General  of  the  questions  submitted. 


PAY  AND  ALLOWANCES:  Right  of  Officer  to  lA^sreased  Pay  for  Exercigingr 
Higher  CommMid. 

Section  7  of  the  act  of  April  2«,  1898  (30  Stat.  365),  provides  that  **  In  time 
of  war  every  officer  serving  with  troops  oi>eratlng  against  an  enemy  who  shall 
exercise,  under  assignment  in  orders  issueti  by  c«)mpetent  authority,  a  command 
above  that  pertaining  to  his  grade,  shall  he  entitled  to  receive  the  pay  and 
allowances  of  the  grade  appropriate  to  the  command  so  exercised:  Provided, 
That  a  rate  of  pay  exceeding  tluit  of  a  brigadier  general  shall  not  be  paid  In 
any  case  by  reason  of  such  assignment,"  was  const nied  In  1898  ns  applying  to  all 
instances  where  the  troops  of  the  Unite<l  States  were  assembled  into  sei>arate 
bodies,  such  as  regiments,  brigades,  divisions,  or  corps,  for  the  purpose  of 
carrying  on  and  bringing  to  a  conclusion  the  war  with  Spain.  (22  Ops.  Atty. 
Gon.  95;  5  Comp.  Dec.  246,  354.)  Accordingly,  the  foregoing  act  is  applicable 
within  the  limits  of  the  United  States  to  tr(X)ps  that  are  preparing  for  service 
abroad.  It  does  not  apply,  however,  to  troops  who.se  i»ermanent  retention  Is 
contemplated  within  the  territorial  limits  of  the  Unite<i  States  for  garrison 
duty,  at  coast  defenses,  or  border  service ;  nor  to  the  garrison  troops  In  Panama 
or  the  Philippine  Islau<ls, 

241.1. 

War  Department,  X  A.  G.  O.,  March  15,  1018.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  Tlie  Adjutant  General  refers  to  tlds  office 
the  request  of  the  Acting  Quartermaster  General  for  an  opinion  whether  section 
7  of  the  act  of  April  26,  1898,  applies  in  the  territorial  limits  of  the  United 
States. 

2.  Section  7,  act  approve*!  April  26,  ISaS  (30  Stat.  365),  provides: 

•*  In  time  of  war  every  officer  serving  with  troops  operatliig  against  an  enemy 
who  shall  exercise,  under  assignment  in  orders  issued  by  competent  authority, 
a  command  above  that  pertaining  to  his  grade,  shall  be  entitled  to  receive  the 
pay  ami  allowances  of  the  grade  appropriate  to  tlie  command  so  exercised :  Pro- 
dded, That  a  rate  of  pay  exceeding  that  of  a  brigadier  general  shall  not  be 
paid  in  any  ca.se  by  reason  of  such  assignment." 

3.  Tlje  Attoi-ney  General  in  construing  this  action  (22  Ops.  Att,  Gen.  95) 
held : 

"  The  phrase  *  troops  operating  against  an  enemy '  as  used  in  section  7  of 
the  act  of  April  26,  1898,  was  intended  to  apply  to  all  instances  where  the 
troops  of  the  United  States  are  assembled  into  separate  bodies,  such  as  regi- 
ments, brigades,  divisions,  or  corps,  for  the  purpose  of  carrying  on  and  bring- 
ing to  a  conclusion  the  war  with  Spain. 

**  If  the  operations  of  the  troops  are  with  the  direct  object  of  assisting  in  the 
military  measures  of  the  (government  for  sulxluing  tlie  forces  of  Spain,  they 
can,  within  the  reasonable  intendment  of  thLs  act,  be  considered  as  operating 
against  an  enemy,  although  such  operations  may  not  be  direct  and  are  in  the 
nature  of  necessary  component  steps,  though  remote,  in  one  great  military 
objective. 

*'Any  troops  assembled  at  camps  in  the  United  States  for  the  present  war 
purposes  can  properly  be  considered  as  operating  against  an  enemy,  although 
their  present  service  is  confined  to  the  ordinary  routine  of  camp  life.' 


»» 
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This  opiuion  wa«  athnHecl  by  tUe  Comptroller  <5  Couip.  Dee.  246;  UL  354), 
4.  I  am  of  tlie  opiuion  that  the  foregoing  act  is  Applicable  within  the  limits 
of  tlie  United  States  to  ti^oopfi  tiuit  are  preparing  for  fiervice  abroad,  but  that 
It  does  not  apiUy  to  tro(^6  whose  pet^uiaoent  retention  is  contemplated  withiu 
the  territorial  Itoiits  of  the  United  States  for  garrison  duty,  at  coast  defenses, 
or  border  service ;  and  that  it  does  uot  apply  to  ttie  garrison  trooi^s  in  Panama 
or  the  rhilipplne  Islands. 


£Tf«HT  HOUR  LAW:  Applicability  to  Contraets  for  ArtieleB  not  Shown  to 
be  Pnrehasable  in  the  Open  Market. 

A  fSoverniwent  rontmct  for  the  msnufecture  of  articles  to  conform  to  par- 
timlar  sperificntions,  wlten  it  hi  not  sliown  tiiat  tlie  articles  in  question  inny 
usnnlly  be  bonirht  in  the  open  nrnrtret,  falls  within  tlie  psxyvisSons  of  the  ei^t 
hour  law  of  1912  <S7  Stnt.  liTT)  and  tlie  exception  cootaiDed  in  section  2  of 
thnt  act  does  not  spply.  Consequently,  in  conformity  with  the  provlssions  of 
the  Execntlre  order  of  March  24,  1917,  suspending  the  application  of  the  eight 
honr  law  dtiring  the  emerjrency,  the  <x)ntractors  under  such  a  contract  i4K>ukl 
pay  time  aiitl  one-half  for  ovei-time  woric  in  excess  of  eight  hours  In  any  one 
calendar  day. 

2:».44. 

March  16,  1918. 
[Memorandum  for  the  Secretary  of  War.] 

Sub>*ct :  Application  of  eight  honr  law  of  1912  to  contracts  for  balloons. 

1.  The  opinion  of  tliis  oflice  Is  requested  witli  reference  to  the  application  of 
the  eight  hour  law  of  1912  (37  Stat.  137)  and  of  the  Executirc  order  of  the 
President,  dated  March  24,  1917,  susiiending  the  operation  of  the  eight-hour 
statute,  subje<t  to  the  provisions  therein  containeil  as  to  Increased  pay  for 
overtime  work,  to  conti-acts  of  the  Aviation  Section,  Signal  Corps,  for  balloons. 

2.  The  eight  hour  statute,  above  cited,  and,  therefore,  the  provisions  of  the 
Executive  order,  applies  to  every  contract  to  which  the  United  States  is  a 
partj'  that  does  not  come  witldn  the  excexrtlons  contained  in  section  2  of  the 
statute,  which  exceptions  include — 

**rontracts  ♦  ♦  ♦  for  the  purchase  of  supplies  by  the  Government 
wlietlier  manufactured  to  conform  to  particular  specifications  or  for  such 
materials  or  articles  as  may  usually  he  bought  in  open  market  ♦  ♦  • 
whether  made  to  conform  to  particular  specifications  or  not." 

The  fact  that  tlie  statute  qualifies  these  exceptions  by  the  language  **  whether 
made  to  conform  to  particular  si)ocifications  or  not"  Indicates  that  the  test 
laid  down  by  the  statute  is  not  whether  in  the  particular  instance  the  contract 
Is  ff>r  the  purcliase  of  ready  made  goods  or  for  goods  to  be  manufactured  to 
ppechrt  orders;  but  that  the  test  Is  whether  or  not  the  articles  contracted  for 
f^dl  withhi  the  class  that  may  usually  he  bovgJit  in  the  open  markety  although 
in  the  particular  case  they  are  to  be  manufactured  to  order.  In  the  absence 
of  a  showing  that  balloons  of  the  clmracter  covered  by  the  contracts  under 
con.*^deration  are  usually  manufactured  and  held  in  stock  for  sale  in  open 
marlcet,  it  is  the  opinion  of  this  office  that  it  should  be  held  that  the  eight 
hour  statute  applies  thereto;  and  that  conformably  to  the  provisions  of  tlie 
Executive  onler  of  March  24,  1917,  susiiendhig  the  application  of  the  eight 
hour  statute  during  the  existing  emergency,  tlie  contractors  for  supplying  bal- 
loons to  the  Government  should  pay  time  and  one-half  for  overtime  work  In 
excess  of  eight  hours  in  any  one  calendar  day. 


PAY  AND  ALLOWANCES:  Coiamav4;  Use  of  Armed  Guard  to  Apprehend 
and  Retarn  Soldiers  Absent  without  Leave,  and  Bight  to  Charge  Expenses 
Thereof  Against  Soldiers'  Pay. 

A  division  commander  may,  under  the  authority  of  Army  Regulations  127, 
faend  an  armed  gmird.to  near  by  cities  for  the  purpose  of  apprehending  and  re- 
turning to  hisrproper  organization  a  soldier  absent  witiMHTt  Veave.  Upon  the  sol- 
dier's conviction  of  absence  without  leave  the  cost  of  transportation  of  the 
soldier  and  of  such  guard  may  be  charged  against  tlie  pay  of  the  soldier  (A.  li. 
127).    The  division  commander  may  lalso  send  to  near  by  cities  au  armed  guard 
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cliarj^ed  generally  with  the  duty  Of  roiiniling  up  and  returning  to  their  respec- 
tive organizations  soldiers  absent  without  leave,  hut  the  cost  of  trnn8iH)rtation  of 
such  a  guard  could  not  properly  be  charged  against _the  pay  of  a  soldier  appre- 
hendeil  and  returned  to  camp  by  such  guard  and  thereupon  convicted  of  abseoee 
without  leave.  Inasmucli,  however,  as  forfeiture  is  usually  adjudged  upon  con- 
viction of  an  absence  without  leave,  the  expenses  to  the  Government  of  the 
transportation  of  an  armed  guard  cliarged  with  the  general  duty  of  rounding  up 
deserters  and  returning  them  to  camp  would  probably  be  covered  by  such  for- 
feitures. 

.  220.7. 
War  Department,  J.  A.  G.  O.,  March  16,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  you  refer retl  to  this  office  for  an  opinion  a 
communication  to  you  under  date  of  February  25,  1918,  from  the  commanding 
general  of  the  Seventy-ninth  Division,  Camp  Meade,  Md.  In  this  communica- 
tion it  is  stated  that  there  are  187  enlisted  men  of  that  command  absent  without 
leave;  that  84  of  the.se  belong  to  two  specified  organizations;  that  the  practice 
has  been  growing  in  these  two  organizations  for  men  to  go  absent  without  leave 
and  stay  away  for  eight  or  nine  days  in  the  near  by  cities  of  Washington,  Bal- 
timore, and  Philadelphia,  and  that,  quoting  from  the  communication : 

"  In  order  that  this  practice  may  be  broken  up  and  the  interests  of  discipline 
subserved,  I  request  authority  to  send  an  armed  guard  to  the  vicinity  of  the 
liomes  of  the  absentees  In  near  by  cities,  to  arrest  them  and  return  them  to 
camp  immediately,  cost  of  transportation  subsequently  to  be  charged  against 
such  absentees." 

2.  Army  Regulations  127  reads  in  part  as  follows: 

•  "A  soldier  convicted  by  a  court-martial  of  absence  without  leave  will  be 
charged  with  the  expenses  incurred  in  transporting  him  to  the  station  of  his 
company  or  detachment,  or  to  the  place  of  his  trial,  including  the  cost  of  trans- 
portation of  the  guard.** 

Army  Regulations  132  reads  in  part  as  follows: 

"An  enlisted  man  who  absents  himself  from  his  post  or  company  without 
authority  will  forfeit  all  pay  and  allowances  thereafter  accruing  until  the  date 
of  his  return  to  military  control,  and  will  be  required  to  make  good  the  time  lost 
by  such  absence.  ♦  ♦  ♦  No  man  will  be  reported  a  deserter  unless  the  com- 
pany commander,  after  a  thorough  Investigation,  has  reason  to  believe  that  the 
absentee  does  not  intend  to  return ;  but  commanding  officers  will  take  steps  to 
apprehend  soldiers  ab.sent  without  leave  as  soon  as  the  fact  of  that  absence  Is 
reported.'* 

3.  It  is  the  opinion  of  this  office  that  under  these  regulations  the  division  .com- 
mander— 

( a )  May  send  an  armed  guard  to  apprehend  and  return  to  his  proper  organi- 
zation a  soldier  absent  without  leave. 

(6)  Upon  conviction  of  absence  without  leave,  charge  against  the  pay  of  the 
soldier  the  cost  of  transportation  of  such  guard. 

(r)  That  upon  conviction  of  absence  without  leave,  there  can  not  he  charged 
against  the  pay  of  a  soldier  the  cost  of  transportation  of  a  gimrd  charged  gen- 
erally with  the  duty  of  rounding  up  and  returning  to  their  respective  organi- 
zations soldiers  ab.sent  without  leave. 

id)  Inasmuch  as  forfeiture  is  usually  adjudged  upon  conviction  of  absence 
without  leave,  the  matter  of  reimbursement  to  the  Government  for  expenses 
incurred  in  any  general  plan  for  the  apprehension  and  return  of  absentees  such 
as  is  contemplated  by  the  commanding  general  of  the  Seventy-ninth  Division 
wilfprobably  be  fully  covered. 


» I 


DISCIPLINE:  Charging  Offense  nnder  Wrong  Article  of  War. 

A  ^ecification,  laid  under  the  eightieth  article  of  war,  alleged  an  attempt 
by  one  soldier  to  sell  to  another  soldier  certain  sugar  the  property  of  a  certain 
railroad  company  which  the  accused  had  taken  from  third  parties.  Held,  that 
Articles  of  War  80  is  limited  in  its  operation  to  the  wrongful  purcha.se,  sale  or 
disposal  of  captured  or  abandoned  property,  and  is  not  applicable  to  the  facts 
stated  in  the  specification.  Hence  an  offen.se  is  not  charged  under  Articles  of 
War  80,  and  the  findings  and  sentences  are  invalid  and  should  be  disapproved, 
unless  'in  offense  umier  auotlier  article  be  properly  shown. 
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250.4. 

March  10,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To:  The  department  judge  advocate, Department 

Subject :  Conviction  for  dealing  in  private  property,  under  the  eightieth  article 

of  war. 

1.  In  your  communication  of  March  2,  1918,  you  state  that  Pvt.  Albert 
StifHe,  Company  A,  Third  Ammunition  Train,  was  tried  by  summary  court, 
charged  with  having  attempted  to  sell  to  another  soldier  one  sack  of  sugar,  of 
the  value  of  about  $10,  tlie  property  of  the  St.  IjOuIs,  Brownsville  &  Mexico 
Railway  Co.,  which  the  accused  had  taken  from  some  Mexicans  at  Mer- 
cedes, Tex. 

The  specification  was  laid  under  the  eightieth  article  of  war.  and  you  inquire 
whether  or  not  an  offense  of  such  character  may  be  properly  laid  under  this 
article. 

2.  The  eightieth  article  of  war  relates  to  "dealing  in  captured  or  abandoned 
property,"  and  it  provides  that 

"Any  person  subject  to  military  law  who  buys,  sell,  trades,  or  in  any  way 
deals  In  or  disposes  of  captured  or  abandoned  property"  etc. 

The  article  is  limited  in  its  operation  to  captured  or  abandoned  property. 
Other  articles  deal  with  ordinary  cases  of  larceny,  embezzlement,  and  the  like. 
Your  statement  of  the  facts  in  the  Instant  case  shows  that  this  property  be- 
longed to  a  named  railroad  company,  and  the  specification  charging  the  offense 
as  summarized  by  you  discloses  that  the  property  does  not  fall  within  the 
description  "captured  or  abandoned  property."  This  being  so,  an  offense  is 
not  charged  under  the  eightieth  article  of  war,  and  the  findings  and  sentence 
are  invalid  and  should  be  dlsiipproved,  unless  there  Is  a  sufficient  allegation  of 
an  offense  under  some  other  article. 

3.  Paragraph  430,  Manual  for  Courts-Martial,  1917,  to  which  you  refer,  states 
Inaccurately  and  too  broadly  the  scope  and  application  of  the  eightieth  article. 
As  you  very  properly  suggest,  it  should  be  construed  to  relate  to  abandoned  or 
captured  private  as  well  as  public  property,  with  the  limitation  that  it  does 
not  apply  to  acts  falling  within  the  provisions  of  the  seventy-ninth  article. 
The  Manual  for  Courts- Martial  is  now  being  revised  in  part,  and  will  be  cor- 
rected in  respect  to  this  matter  substantially  In  accord  with  your  suggestions,  i 


ARMT:  Qnaliflcatioiis  of  Honor  Graduates  Entitled  to  Admission  to  the 
United  States  Military  Aeademy. 

The  cadets  to  be  appointed  to  the  United  States  Military  Academy  from  the 
honor  graduates  of  "honor  schools"  pursuant  to  the  act  of  May  4,  1916'  (39 
Stat.  62),  should  be  selected  and  determined  in  accordance  with  the  provisions 
of  Comp.  G.  O.  Circ.  and  Bui.  1915  subparagraph  32,  par.  130,  Changes  No.  1, 
Mar.  12,  1917,  and  not  according  to  the  rules  and  regulations  of  any  such  Insti- 
tutions by  which  they  may  determine  who  Is  or  who  Is  not  entitled  to  the 
grade  and  designation  of  honor  graduate. 

351.1. 

War  Department,  J.  A.  G.  O.,  March  16,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  the  question  whether  under 
the  act  of  May  4,  1916  (39  Stat  62),  which  prescribes,  inter  alia:  that  of  the 
Chirps  of  Cadets  at  the  United  States  Military  Academy  allowed  from  the 
United  States  at  large,  20  of  the  80  shall  be  selected  and  determined  from 
among  the  honor  graduates  of  "  honor  schools,"  as  such  graduates  are  selected 
ami  classified  by  the  President  and  faculty  of  those  Institutions,  or  whether 
Hurh  honor  graduates  should  be  determined  as  provided  in  Comp.  G.  O.  Circ. 
and  Bui.  1915  subparagraph  32,  par.  130,  Changes  No.  1,  Mar.  12,  1917. 

2.  In  said  Changes  it  is  provide,  that — 

"  Hereafter  no  institution  shall  be  designated  a^  *  *  *  an  *  honor  school ' 
nnless  it  maintains  one  or  more  units  of  the  Reserve  Officers*  Training  Corps. 
Each  year  that  an  institution  is  designated  as  ♦  ♦  *  *  honor  school '  one 
member  of  its  gracluatlng  class  to  be  selected  by  the  president  and  the  profes- 
sor of  military  science  and  tactics,  acting  jointly,  will,  upon  graduation,  be 
rated  as  honor  graduate.  By  the  term  *  honor  graduate '  is  understood  a 
graduate  whose  atUatinments  in  scholarship  have  been  so  marked  as  to  receive 
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■ 
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the  approbation  of  the  president  of  the  school  or  college  and  whose  pro^cieney  I 

in  miiitarp  training  and  knoicledge  and  intelligent  attention  to  duty  have 

merited  the  approbation  of  the  professor  of  military  science  and  tactics.    The 

honor  graduate  must  be  a  dtisen  of  the  United  States,  unmarried,  of  exeaa- 

plary  habits,  and  of  good  moral  character^" 

The  clear  meaning  of  the  foregoing  order  is  to  define  an  "  honor  school  *'  and 
to  specify  the  qnalities  which  an  honor  graduate  must  possess.  , 

3.  It^is  the  opinion  of  this  office  that  t^e  cadets  to  be  appointed  to  the  i 

United  States  Military  Academy  from  the  honor  graduates  of  "  honor  schools,*'  | 

pursuant  to  the  act  of  May  4,  1916  (39  Stat.  62),  should  be  selected  and  deter- 
mined in  accordance  with  the  provisions  of  Comp.  O.  O.  Girc.  and  BuL  1015  sob- 
paragraph  32,  par.  130,  Changes  No.  1,  Mar.  12,  1917,  and  not  according  to  tiie 
rules  and  regulations  of  any  such  institutions  by  which  they  may  determine  who 
is,  or  who  is  not,  entitled  to  the  grade  and  designation  of  honor  graduate. 


WAR:  AUEN  ENEMIES:  Interned  Allea  Enemies  Triable  by  Court-Hartial. 

Allen  enemies,  interned  in  a  civilian  compound  of  the  United  States  War 
Prison  Barracks,  susi)ected  of  making  bombs  with  the  Intention  of  blowing  up 
officers  connected  with  the  war  prison,  were,  at  the  time  the  offense  was  com- 
mitted, and  now  are,  subject  to  military  Jurisdiction.  Accordingly,  they  should 
be  tried  by  a  general  court-martial. 

014.31. 

War  Department,  J.  A.  G.  O.,  March  18,  1918.— -To  The  Adjutant  General. 

1.  It  ai^ears  that  alien  enemies,  interned  in  a  civilian  compound  of  the 
United  States  War  Prison  Barracks,  Fort  Douglas,  Utah,  are  suspected  of  mak- 
ing bombs  with  the  intention  of  blowing  up  the  officers  connected  with  the  war 
prison.  It  is  asked  by  the  commandant  of  the  war  prison  barracks  whether  the 
people  suspected  should  be  tried  before  a  civil  court  ratlier  than  before  a  mili- 
tary commission. 

2.  As  these  persons  were  subject  to  military  Jurisdiction  when  the  offense 
was  committed,  and  so  remained,  this  office  is  clearly  of  the  opinion  that  the 
cases  should  be  tried  in  k  military  tribunal.  A  general  court-martial  is  prefer- 
able to  a  military  commission. 


KAYIGABLE  WATERS:  Faramoant  Bight  of  Gorenunent  to  Provide  for 
Harbor  Defense. 

While  a  State  may  have  a  right  of  property  iu  the  land  under  ceitain  navi- 
gable waters,  the  Federal  Go\'ernnient,  iii  connection  with  its  right  and  duty 
of  providing  for  the  common  defense,  has  a  paramount  right  therein,  especially 
where  Congress,  by  appropriate  l^slation,  has  asserted  such  paramount  light. 
(See  sec.  44,  Criminal  Code,  35  Stat.  1088, 10G7.)  Accordingly,  the  Federal  Gov- 
ernment is  under  no  obligation  to  submit  to  the  proper  State  authorities  its 
plans  for  the  laying  of  submarine  cables  by  the  Signal  Corps  for  use  as  a  part  of 
the  system  of  harbor  defenses,  nor  to  obtain  a  permit  from  the  said  authorities, 
such  as  is  required  by  the  laws  of  said  State  In  the  case  of  private  parties. 

(580.4. 

War  Department,  J.  A.  G.  O.,  March  18,  1918.— To  The  Adjutant  General : 

1.  These  papers  relate  to  the  laying  of  submarine  cables  by  the  Signal  Corps, 
United  States  Army,  in  New  York  harbor,  connecting  Fort  Wood,  on  Bedloes 
Island,  with  Ellis  Island,  and  Ellis  Island  with  the  barge  office,  New  York  Cltj'. 
Two  specific  questions  are  raised  in  connection  therewith.  First,  Is  the  Slate  of 
New  Jersey  the  owner  of  the  title  to  tlie  lands  under  the  waters  between  Bed- 
loos  Island  and  Ellis  Island,  or  does  the  Federal  Government  posstjss  the  title 
tijoreto?  Second,  if  the  o>vnershlp  of  these  submerged  lands  Is  in  the  State,  is 
the  title  of  the  State  thereto  or  its  authority  thereover  such  that  It  can  control 
the  laying  and  maintenance  of  these  cables  so  as  to  require  the  Federal  Gov- 
ernment to  submit  to  the  proper  State  authorities  its  plans  therefor,  and  to 
receive  a  permit  from  the  said  authorities  before  it  can  lawfully  undertake 
their  installation  and  maintenance? 

2.  In  rejiard  to  the  title  to  the  .submerged  lands  between  the>;e  islands,  the 
Chief  of  Engineers  states  in  the  preceding  indorsement  hereon  that  It  "is  under- 
stood that  under  an  agreement  between  the  States  of  New  York  and  New 
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Jersey,  nisule  iu  1883,  to  which  the  consent  of  Congress  was  given  by  nn  act  ap- 
prove«l  June  28.  1834  (4  Stat.  708),  the  State  of  New  York  has  jurisdiction 
over  the  waters  surrounding  the  islands  in  question  and  tlie  State  of  New  Jersey 
has  the  exclusive  right  of  property  in  tlie  submerged  lands." 

H«>  refers  In  this  connection  to  the  case  of  the  Central  Railroad  Co,  v.  Jersey 
City,  209  United  States  473,  in  which  It  was  decided,  inter  alia,  that  the  ex- 
chislve  rlglit  of  property  in  the  said  submerged  lands  was  in  the  State  of  New 
Jersey.  As  far  also  as  the  records  of  this  office  show,  the  title  to  these  sub- 
merfjpf!  lands  is  in  the  said  State. 

3.  With  respect  to  the  ^wwer  of  the  State,  by  reason  of  its  ownership  of  and 
sovereignty  over  these  submerged  lands,  to  require  the  Federal  Government  to 
secure  a  permit,  such  as  under  the  laws'  of  the  State  would  be  required  from 
an  indivi<lual  or  company,  to  enable  it  lawfully  to  lay  the  cables  in  question,  it 
being  understood  that  the  cables  were,  or  are,  to  be  laid  in  connection  with  the 
defense  of  the  harbor  awl  the  cities  and  towns  in  the  States  of  New  York  and 
New  Jersey  adjacent  thereto,  it  would  appear  that  the  enforcement  of  said 
requirement  would  constitute  an  interference  with  the  constitutional  functions 
of  the  Federal  Government  Within  its  own  sphere,  as  described  by  the  Con- 
stitution and  the  necessary  implications  arising  therefrom,  the  Federal  Gov- 
ernment is  supreme,  and  its  otieration  can  not  be  controlled  or  restrained  in  any 
degree  by  the  laws  of  the  several  States.  This  principle  has  been  most  fre- 
quently emmciated  by  the  courts  in  connection  with  the  attempts  by  the  States 
to  tax  in  various  forms  the  operations  and  instrumentalities  of  the  Federal 
Government  In  the  celebrated  case  of  McCHlloch  v.  Morpland,  4  Wheaton 
316,  433,  Chief  Justice  Marshall,  in  discussing  the  right  of  the  State  of  Mary- 
land to  tax  the  United  States  Bank,  said : 

'*  If  the  controlling  power  of  the  States  l>e  established ;  if  their  supremacy 
as  to  taxation  be  acknowledged ;  what  is  to  restrain  their  exercising  this  control 
in  any  ^ape  they  may  please  to  give  it?  Tiieir  sovereignty  is  not  confined  to 
taxation.  That  is  not  the  only  mode  in  which  it  might  be  displayed.  The  ques- 
tion is.  in  truth,  a  question  of  supremacy ;  and  if  the  right  of  the  States  to  tax 
the  means  employed  by  the  General  Government  be  conceded,  the  declaration 
that  the  Constitution  and  the  laws  made  in  pursuance  thereof,  shall  be  the 
supreme  law^  of  the  land,  is  empty  and  unmeaning." 

And  referring  again,  In- the  same  decision  (id.  427),  to  the  supremacy  of  the 
Federal  Government  in  our  governmental  system,  he  says: 

"  It  is  of  the  very  es-sence  of  supi*eniacy  to  remove  all  obstacles  to  its  action 
within  its  own  sphere,  and  so  to  modify  every  power  vested  in  subordinate 
governments,  as  to  exempt  its  own  operations  from  their  own  Influence.  Tlds 
effect  nee<]  not  be  stated  in  terms.  It  is  so  involved  in  the  declaration  of  su- 
premacy, so  necessarily  implle<l  in  it,  that  the  expression  of  it  could  not  make  it 
more  certain.** 

4.  Among  the  principal  constitutional  functions  devolved  upon  the  Federal 
Government  by  the  Constitution  is  that  of  providing  for  the  common  defense 
of  the  country,  and  it  is  unnecessary  to  point  out  how  important  it  might  be 
to  the  very  existence  of  our  Government  that  there  be  no  limitation  or  restraint 
upon  Its  power  in  that  respect,  or  how  such  restraint  might  defeat  the  very 
purpose  of  the  Constitution  as  declared  by  the  grant  of  the  said  power.  Fur- 
thermore, while  these  cables  have  been  laid  over  lands  owned  by  the  State  and 
umler  navigable  waters  within  its  territory,  its  title  is  not  an  unqualifleil  one, 
but  is  held  subject  to  the  paramount  right  of  the  public,  to  be  exercised  by  the 
Federal  Government  through  Congress  to  use  and  improve  the  said  waters 
and  lands  under  water  for  the  purpose  of  navigation. 

5.  This  office,  in  a  report  dated  March  19,  1914  <Ops.  J.  A.  G.  6^112.2),  upon 
the  question  as  to  whether  it  ^'as  incumbent  upon  the  War  Department  to  re- 
move two  cables  pertaining  to  the  fire  control  of  the  defenses  protecting  the 
eastern  entrance  to  New  York  harbor,  which  passe<l  under  the  channel  between 
TlirogK  Neck  and  Willetts  Point,  N.  Y,,  for  the  reason  that  they  extended  across 
certain  grounds  under  lease  by  the  State  to  private  parties  for  oyster  culture 
purposes  and  made  the  operation  of  dre<lges  in  their  vicinity  dangerous,  and 
likely  also  to  constitute  an  Interference  with  the  said  cables,  said : 

"4.  The  question  of  law  involved,  then,  is  whether  the  constitutional  right 
aud  duty  of  the  Federal  Govornnieiit  to  provide  for  the  common  defense  by 
this  uietliod  of  seacoust  defense  gives  to  that  Government  such  paramount 
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rights  for  that  purpose  over  the  submerpert  area  In  question  as  to  subject  such 
areas,  regardless  of  any  private  property  rights  In  them,  to  such  use.  And  this 
question  must,  I  think,  be  answered  in  the  affirmative. 

It  Is  well  settled  that  any  private  rights  in  any  such  submerged  areas  are 
held  subject  to  the  paramount  rights  of  the  Federal  Grovernment  under  the 
commerce  clause  to  take  and  use  the  same  without  compensation  for  the  pro- 
tection and  improvement  of  navigation.  {Pollard* s  Lessee  v.  Hagan,  3.  How.  212, 
230;  Oilman  v.  Philadelphia,  3  Wall.  713;  Oihson  v.  Vniied  States,  166  U.  S. 
269,  276;  Scranton  v.  Wheeler,  179  U.  S.  141;  Union  Bridge  Co,  v.  VnUed 
States,  204  U.  S.  364;  Stockton  v.  Baltimore,  etc,  32  Fed.  9;  Lewis  Bluepomt 
Oyster  Co,  v.  Briggs,  198  N.  Y.  287,  and  229  U.  S.  82 ;  United  States  v.  Chandler- 
Dunbar  Co.,  229  U.  S.  53.)    The  reason  for  the  rule  is  that  one  of  the  principal  I 

uses  to  which  such  navigable  water  and  the  submerged  areas,  if  not.  Indeed, 
])ractically  speaking,  the  principal  use  to  which  such  tidal  waters  apd  lands  \ 

submerged  beneath  them  can  be  put,  is  that  of  commerce  by  navigation.  This 
being  a  use  wholly  for  the  benefit  of  the  people  at  large  and  committed  under 
the  Constitution  to  the  Federal  Government,  that  Government  has  the  para- 
mount right  to  regulate  the  use  in  the  interest  of  the  public,  regardless  of  any 
right  of  private  property  therein. 

5.  But  there  are  other  public  uses  to  which  such  waters  and  submerged  lands 
are  put  by  every  sovereignty ;  uses  to  which  in  this  country  such  waters  and 
lands  were  subject  by  the  several  States  prior  to  the  Constitution.  As  is  said 
in  Farnham  on  Waters,  volume  1,  page  175: 

"  The  principal  uses  to  which  such  tidal  waters  and  lands  submerged  beneath 
them  can  be  put  are  wholly  for  the  benefit  of  the  people  at  large.  They  include 
the  rights  of  navigation  and  fishery,  the  policing  of  the  coast  waters,  and  the 
protection  of  the  inhabitants  against  foreign  invasion,** 

The  use  of  such  waters  for  the  protection  of  the  country  was  coramltte<l  by 
the  Constitution  to  the  hands  of  the  Federal  Government.  That  Government 
is  given  ample  power  for  that  purpose.  The  entire  war  power,  making  war 
and  peace,  raising  and  supporting  the  necessary  land  and  naval  forces,  the 
direction  of  military  operations,  and,  indeed,  all  kindred  sovereign  powers 
are  lodged  there,  and  there  exclusively.  This  is  a  power  exercised  in  time  of 
peace  as  well  as  war.  Tlie  question  of  defense  of  the  country  is  most  acute 
on  the  coasts  of  the  sea,  that  highway  of  hostile  approach,  particularly  so  la 
the  waters  of  our  great  harbors  which  are  special  objectives  of  attack.  It  Is, 
r»nmarlly,  this  consideration  of  the  necessity  of  defense  that  justifies*  the  ex- 
tension of  territorial  jurisdiction  over  the  marine  league.  Sovereignty  can  not 
be  secured  without  controlling  its  ocean  borders ;  the  land  may  not  be  properly 
defende<l  if  a  hostile  fleet  be  permitted  within  range  of  its  guns.  Waters  that 
fccrve  as  a  highway  of  foreign  commerce  are  subject  to  the  dominant  easement 
of  the  Fwleral  Government  in  behalf  of  commerce  because  they  are  highways 
of  commerce.  On  the  same  principle,  and  with  even  stronger  reason,  waters 
within  our  territorial  jurisdiction  that  may  serve  as  a  highway  for  a  hostile 
attack  are  subject  certainly  to  a  no  less  dominant  easement  for  the  purposes 
of  national  defense.  It  seems  to  me  that  from  time  Immemorial  national 
sovereignty  has  had  a  dominant  estate  in  such  lands  and  water  not  only  for 
purposes  of  commerce,  but  also  for  the  common  defense. 

6.  As  a  matter  of  fact,  the  national  Interest  In  such  waters  is  so  superior  to 
the  rights  of  or  acquired  from  the  States  that  It  Is  questioned  whether  such 
hitter  rights  may  be  said  to  be  private  property  at  all.  In  Scranton  v.  Wheeler, 
179  U.  S.  141,  163,  the  court  examined  the  quality  of  a  riparian,  and,  after 
adverting  to  the  fact  that  the  question  does  not  depend  upon  whether  the 
title  to  the  submerged  lauds  Is  In  the  State  or  the  riparian  owner,  said,  with 
reference  to  the  quality  of  the  title: 

'*  It  is  a  qualified  title,  a  bare  technical  title,  not  at  his  absolute  disposal,  as  is 
his  upland,  but  to  be  held  at  all  times  subordinate  to  such  use  of  the  submerged 
lands  and  to  the  waters  flowing  over  them  as  may  be  consistent  with  or  de- 
manded by  the  public  rights  of  navigation." 

That  the  title  to  the  submerged  lands  beneath  navigable  waters  Is  so  quali- 
fietl  by  Its  dedication  to  public  uses  has  recently  been  reaflirmed  by  the  Supreme 
Court  in  the  Lewis  Bluepoint  Oyster  Co.  Case  and  the  Chandler-Dunbar  Case, 
supra.  In  the  ease  of  Stockton,  Attorney  General,  v.  Baltimore,  etc.,  32  Federal 
9,  which  is  a  landmark  In  the  law  of  the  relation  of  the  Nation  to  navigable 
waters,  Mr.  Justice  Bradley,  sitting  on  circuit,  decided  that  the  shores  and 
lands  under  water  of  the  navigable  streams  of  the  State,  New  Jersey,  after 
the  Revolution  passed  to  the  State,  which  thereafter  held  them  as  trustee  of 
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the  whole  people,  ami  that  the  property  of  the  State  therein  was  not  such  as  to 
he  iiKliided  witliin  the  term  "  private  property  "  within  the  meaning  of  the 
Fifth  Amendment  of  the  Constitution.  The  pertinent  portion  of  the  syllabus 
in  that  case  is  as  follows : 

"  The  shore  and  lands  under  water  of  the  navigjahle  streams  and  waters  of 
New  Jersey,  which,  prior  to  the  Revolution,  belonged  to  the  King  of  Great 
Britain  as  part  of  the  jura  regalia  of  the  crown,  passed  to  the  State  at  the  close 
of  that  war,  but  the  State  succeeded  to  them  as  trustees  of  the  people  at  large: 
and,  the  right  of  the  State  therein  not  being  such  property  as  is  susceptible  of 
pecuniary  compensation,  it  is  not  '  private  property '  within  the  meaning  of 
f oust.  V.  S.  amend.  6,  providing  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation." 

In  Oilman  v.  Philadelphia,  svpra^  page  725,  the  court,  in  describing  the  extent 
of  national  control  over  navigable  waters  for  purposes  of  commerce,  said : 

"  For  these  purposes  they  are  the  public  property  of  tlie  United  States  and 
subject  to  all  the  requisite  legislation  by  Congress." 

While  these  cases  all  arose  upon  the  question  of  national  control  over  navi- 
gable waters  for  the  purpose  of  commerce,  what  Is  said  In  them  as  to  the 
subjection  of  such  lands  and  waters  to  public  uses  is  equally  applicable,  It  seems 
to  me,  to  purposes  of  common  defense,  and  In  many  cases  the  language  Is  broad 
enough  to  cover  all  public  uses  the  control  of  which  Is  committed  by  the  Con- 
stitution to  the  National  Government.  In  Pollard's  Lessee  v.  llagan,  supra,  the 
court  said : 

**  The  right  of  eminent  domain  over  the  shores  and  the  soil  under  navigable 
waters  for  all  municipal  purposes  belongs  exclusively  to  the  States  within 
their  respective  territorial  jurisdiction.  ♦  ♦  ♦  But  In  the  hands  of  the  States 
this  power  can  never  be  used  so  as  to  affect  the  exercise  of  any  national  right 
of  eminent  domain  or  jurisdiction  over  which  the  United  States  have  been  in- 
vested by  the  Constitution.  For  although  the  territorial  limits  of  Alabama 
have  extendeil  all  her  sovereign  power  Into  the  sea,  it  is  there,  as  on  the  shore, 
but  municipal  power,  subject  to  the  Constitution  of  the  United  States  and  the 
Uurs  irhich  shall  hax'e  been  made  in  pursuance  thereof." 

Certain  it  is  that  the  right  of  property  in  the  sea,  arms  of  the  sea,  and  navi- 
gal)le  waters  is  involved  with  the  sovereign  rights  of  territorial  jurisdiction 
{Pollard's  Lessee  v.  Ilagan,  supra),  and  they  would  seem  to  be  subject  to  all 
tlie  necessary  public  uses  for  the  maintenance  of  that  jurisdiction.  The  sub* 
jectU>n  of  such  waters  to  the  purposes  of  the  common  defense  does  not  Involve 
tlie  i.K)wer  of  eminent  domain,  which  Is  conditioned  upon  compensation  to  the 
owner  in  consideration  of  a  public  utility  acquired;  It  Is  but  the  actual  Impo- 
sition upon  such  lands  and  waters  of  a  public  use  to  which  they  have  already 
been  dedicated.  So,  it  was  held  by  this  office  In  an  opinion  dated  June  7,  1910, 
that  similar  reasons  to  those  which  have  led  to  the  decision  that  the  title  of  a 
State  or  Its  grantee  or  lessee  to  the  soil  under  navigable  waters  was  subject  to 
the  authority  of  Congress  in  respect  to  commerce  "  justify  the  view  that  the  title 
of  a  State  to  such  submerged  lands  is  subject  also  to  the  right  of  the  United 
States  to  use  the  same  for  other  constitutional  purposes  such  as  the  laying  of 
mines  for  harbor  defense,  the  laying  of  oendults  and  mains  for  electrical  cora- 
immication  between  fortifications,  and  for  supplying  water  for  the  use  of  the 
gnrrisons  of  the  fortifications.*'    (Dig.  Ops.  J.  A.  G.  1912,  p.  760.) 

7.  Congress  has  actually  subjected  the  lands  and  waters  In  question  to  this 
ust>  for  the  purpose  of  national  defense.  Harbor  defense  systems  are  Instl- 
tute<l  and  maintained  out  of  public  moneys  appropriated  by  Congress  for  the 
puri)Ofje.  Congress  also  has  enacted  laws  for  their  protection.  The  act  of 
July  7,  1898  (30  Stat.  717),  is  embodied  as  section  44  of  the  Criminal  Code 
(35  Stat.  1088,  1097),  where  it  appears  as  follows: 

"  Whoever  shall  wilfully  trespass  upon,  Injure,  or  destroy  any  of  the  works 
or  property  or  material  of  any  submarine  mine,  or  torpedo,  or  fortifications, 
or  harbor  defence  system  owned  or  constructed,  or  in  process  of  construction, 
by  the  United  States,  or  shall  wilfully  interfere  with  the  operation  or  use  of 
any  such  submarine,  torpedo,  fortification,  or  harbor  defense  system,  shall  be 
fined  not  more  than  five  thousand  dollars  or  Imprisonment  not  more  than  five 
years,  or  both." 

8.  As  stated  also  In  the  opinion  above  quoted,  this  statute  may  be  regardetl 
as  a  legislative  assertion  by  Congress  of  the  paramount  right,  In  the  exercise 
of  the  constitutional  authority  of  the  general  government,  to  place  harbor 
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defense  cables  or  other  aids  to  fortification  in  the  submergetl  areas  underlying 
the  navigable  waters  along  our  coast.  Relying  upon  this  statute  and  tlie 
general  principles  above  set  forth,  It  is  my  opinion  that  the  department  shouitl 
take  the  position  that  the  title  of  the  State  to  those  submerged  lands  is  sub- 
ject to  the  paramount  right  of  the  General  Government  to  use  them  for  any  or 
all  purposes  In  connection  with  the  defense  of  the  harbor  as  w^ll  as  for  pur- 
poses of  navigation,  and  that  therefore,  no  permit  from  the  State  such  as  i^t 
i"equired  by  its  laws  in  case  of  private  Interests  is  necessary  in  onler  that  the 
Government  may  lawfully  uxe  and  occupy  the  said  lands  for  the  pur^wse  in 
question. 

ARMT:  Qnaliflcatioiis  (or  Appointment  m  Ordnance  Ser|[:eaiit. 

Section  12  of  the  natloiml  defense  net  (30  Stut.  106,  174),  providing  that 
ordnance  sergeants  shall  be  selected  from  sergeants  of  the  line  of  the  Ord- 
nance Department  who  shall  have  served  faithfully  for  eight  years,  including 
four  years  in  the  grade  of  noncommissioned  officer,  is  not  suspended  during; 
the  present  emergency.  There  is.  however,  no  legal  objection  to  the  appoint- 
ment of  ordnance  sergeants  in  the  National  Army  and  the  assignment  of  tliem 
to  duty  with  a  Regular  Army  divi.<?ion ;  but  an  ordnance  sergeant  can  not  be  up- 
pointcMl  as  a  part  of  the  personnel  of  a  Regular  Army  division  under  authority 
of  the  act  of  May  18, 1917,     (40  Stat  76.)  ^ 

221.15. 

War  Department,  J.  A.  G.  O.,  March  18,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  the  request  of  the  Chief  of 
Ordnance  for  the  reconsideration  of  an  opinion  of  this  office  dated  July  19, 
1917  (Ops.  J.  A.  G.  6-ir>l.l),  holding  that  the  requirements  in  section  12  of  the 
national  defense  act  (39  Stat.  1(56,  174),  that  ordnance  sergeants  shall  be 
selectwl  from  sergeants  of  the  line  of  th^  Ordnance  Department  who  shall  have 
served  faithfully  for  eight  years,  inclwling  four  yt^rs  in  the  tirade  of  noncom- 
missioned officer,  is  not  suspended  during  the  present  emergency. 

It  is  belleve<l  by  the  Chief  of  Ordnance  that  the  present  Uejrular  Army  divi- 
sions, organized  by  direction  of  the  President  under  the  authority  granted  to 
him  by  act  of  May  18,  1917  (40  Stat.  76),  and  in  nfcordance  with  the  strensrth 
as  outlined  In  General  Orders,  No.  109,  War  Department.  1917,  are  additional 
forces;  that,  therefore,  the  provision  of  section  12  of  the  national  defense  act 
and  subparagraph  2,  par.  1512|,  A.  R.,  are  not  applicable;  and  that  qualified  ser- 
geants of  the  Regular  Army,  although  they  may  not  have  served  eight  years, 
four  years  of  which  were  as  a  noncommissioned  officer,  may  be  appointed  to  the 
grade  of  ordnance  sergeant  for  tliese  forces. 

2.  The  national  defense  act  approved  June  3,  191(J,  provided  for  an  increnso 
of  the  Regular  Army ;  and,  excejit  as  specifically  provided  therein,  to  be  made 
in  five  annual  increments.  Section  1  of  the  selective  service  act  aiiproved 
May  18,  1917,  authorized  the  President  "  immediately  to  raise,  organize,  officer, 
and  equip  all  or  such  number  of  Increments  of  the  Regular  Army  provided  by 
the  national  defense  act  approved  June  3,  1916,  or  such  parts  thereof  as  he 
may  deem  necessary    ♦    ♦    ♦." 

These  Increments  are  a  part  of  the  Regular  Army,  the  permanent  military 
establishment  of  the  ITnited  States,  and  can  not  be  regarded  as  additional 
forces.  Additional  forces  are  those  providecl  for  under  sul>sectlons  2,  3,  4,  5, 
6.  and  7  of  section  1  and  the  proviso  of  section  2  of  the  selective  service  act, 

X  The  within  letter  presents  no  reason  for  modifying  the  opinion  of  this 
office  referred  to.  The  opinion  of  July  19,  1917  (Ops.  J.  A.  G.  6-151.1),  is  there- 
fore adhered  to.  There  is  no  objection  to  the  appointment  of  ordnance  sergeants 
in  the  National  Army  and  assigning  them  to  duty  with  the  regular  divisions 
referred  to ;  but  an  ordnance  sergeant  can  not  be  appointed  as  a  part  of  the  per- 
sonnel of  a  Regular  Army  division  under  authority  of  the  act  of  May  18,  1917. 


ENLISTMENT:  When  Oath  of  Enlistment  is  Necessary. 

It  is  unnecessary  to  administer  an  oath  to  enlisted  men  brought  Into  the 
service  by  draft.  The  one  hundretl  and  ninth  article  of  war  does  not  apply  to 
thcni.  With  respect  to  men  voluntarily  enlisted,  or  to  officers,  the  oath  Is  a 
statutory  requirement,  and  can  not  be  waived  or  modified  by  tlie  Wat  Depart- 
ment 
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oiai. 

War  Department,  J.  A.  G.  C,  March  18,  19ia— To  Tlie  Adjutant  General. 

1.  lliere  is  referred  to  this  office  for  remark,  a  letter  from  Hon.  Edward  E. 
Rubbins^  in  which  it  is  stated  that  some  of  his  constituents  have  no  objection  to 
rendering  military  service,  but  do  have  conscientious  objections  to  talcing  the 
oath  administered  to  soldiers.  Mr.  Robbins  inquires  If  there  is  any  way  in 
which  to  have  the  oath  modified. 

2.  If  Mr.  Robbins  Is  referring  to  men  drafted  under  the  selective  draft  act  of 
May  IS,  1917,  he  should  be  advised  that  they  need  not  be  required  to  take  any 
oath.  It  is  entirely  unnecessary  to  administer  an  oath  to  men  brought  into  the 
service  by  draft.  The  one  hundred  and  ninth  article  of  war  does  not  apply  to 
them.  (Franke  v.  Murray,  248  Fetl.  865.)  If  reference  is  made  to  men  volun- 
tarily enlisted,  or  to  officers,  Mr.  Robbins  should  be  informed  that  the  oath  in 
such  cases  is  a  statutory  requirement,  and  can  not  be  waived  or  modified  by 
the  Wjir  Department.    (Ops.  J.  A.  G.  64-219.1,  Sept.  4,  1917.) 


FNIFOBM:  Pr»hil»Hien  ftirftlnst  Weftrinsr  Regrnlation  Enlisted  ;ilan'9  Button. 

Tlve  wearing,  without  authority,  of  the  regulation  enlisted  man's  button  is  a 
Tlolatifrti  of  section  125  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166. 
216),  for  the  reason  that  such  a  button  is  a  distinctive  part  of  the  u7ilform  of 
the  United  States.  Paragrapii  24  of  Special  Regulations,  No.  48, 1917,  forbidding 
the  wearing  of  the  rosette  or  knot,  indicating  membership  in  tlie  Enlisted  Re- 
serve Corps,  by  persons  other  than  those  to  whom  tlie  same  have  been  regularly 
issuetl,  can  not  be  interpreted  or  extended  so  as  to  prohibit  the  unauthorized 
wearing  of  such  a  button. 

421. 

War  Department,  J.  A.  G.  O.,  Marcli  18,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  the  question  whether  the  pen- 
alty provided  for  the  wearing  of  a  rosette  or  knot  by  persons  other  than  those 
to  whom  they  are  regularly  issued  as  provided  in  paragraph  24  of  Special  Reg- 
ulations, No.  48,  1917,  can  be  interpreted  to  prohibit  the  wearing,  without  au- 
thority, of  tlie  **  regulation  enlisted  man's  button." 

2.  The  within  letter  from  the  Surgeon  General  invites  specific  attention  to 
the  directions  of  the  Secretary  of  War  under  date  of  February  12,  lOlS,  per- 
mitting members  and  students  of  the  Engineers'  Enlisted  Reserve  Corps  to  wear 
on  the  left  lapel  of  their  civilian  coats  or  on  the  left  hand  side  of  the  collar  of 
the  uniform  of  the  students,  "  the  regidation  enlisted  man^  button  of  the  Engi- 
neer Corps**  without  the  company  letter,  upon  the  escpress  condition  that  such 
enlistment  shall  not  be  considered  a  warrant  to  wear  the  uniform  of  the 
United  States  or  any  part  thereof,  other  than  the  enlisted  man*s  buttofi,  until 
called  Into  «c*irc  service.  The  Secretary  of  War  then  further  directs  that  a 
like  permission  shall  be  extende<l  under  similar  conditions  to  the  students  of 
the  Medical  Enlisted  Reserve. 

3.  Clearly  the  button  of  an  enlisted  man  is  a  part  of  the  uniform  of  the 
Tnlteil  States  Army.  It  is  a  distinctive  part.  But  the  question  submitted  is, 
whether  the  penalty  provided  in  paragraph  24  of  Special  Regulations,  No.  4S, 
can  be  extended  to  cover  the  unauthorized  wearing  of  an  enlisted  man's  button. 
It  is  not  necessaiT  to  discuss  the  question  in  the  light  of  that  paragraph.  It 
has  no  direct  application  to  the  question  submitted.  It  relates  to  rosettes  or 
knots  which  do  not  include  the  word  button  or  buttons.  To  attempt  to  include 
"  button  '•  within  the  provisions  of  paragraph  24  of  Special  Regulations,  No.  48 
wouhl  be  to  create  a  crime  by  construction  or  interpretation.  This  is  neither 
permissible  nor  necessary  in  order  to  prohibit  the  wearing  of  an  enlisted  men's 
button  by  a  civilian  or  on  ciyilian  clothing  by  one  not  authorized  to  so  wear  it. 

4.  It  is  provided  in  section  125  of  the  act  of  June  3,  1916  (39  Stat.  166,  216), 
tliat  it  shall  be  unlawful  for  any  person  not  an  officer  or  enlisted  man  of  tlu» 
Unitefl  States  Army  to  wear  the  duly  prescribed  uniform  of  the  Army  or  (in]f 
distinctive  pert  of  such  uniform,  or  a  uniform  any  part  of  which  is  similar  to 
a  distinctiTe  part  of  the  duly  prescribed  uniform  of  the  United  States  Army. 

.5.  It  is  the  opinion  of  this  office  that  paragraph  24  of  Special  Regulations,  No. 
48  can  not  be  Interpreted  or  extended  so  as  to  prohibit  the  wearing  of  the 
regulation  eniisted  man's  button,  but  that  the  unauthorized  wen  ring  of  such  a 
button  Is  a  violation  of  section  12.")  of  the  act  of  June  3.  1916,  supra,  for  the 
reason  that  such  a  button  is  a  distinctive  part  of  the  unifonu  of  the  United 
States, 
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ARTICLES  OF  WAR  8:  Effeet  on  Proceedings  where  Officer  Preferring 

Charges  Sits  as  Member  of  Conrt-Martial.  i 

A  soldier  was  tried  before  a  poneral  court-martial  on  charges  signed  by  one  • 

of  the  members  of  the  court.    The  accused  stated  that  he  had  no  objection  to  : 

being  tried  by  any  member  of  the  court  present.  The  member  who  had  signed 
the  chargegf  thereui^on  announced  that  he  had  signed  the  charges  but  had  not  ; 

formed  an  opinion.  He  was  not  challenged  by  either  the  prosecution  or  the 
defense.  No  evidence  was  taken  as  to  whether  or  not  he  was  eligible,  and  the 
court  did  not  make  a  finding  or  record  of  any  action  upon  the  question  of  his 
eligibility  and,  In  fact,  no  action  was  taken  thereon.  The  accused  pleaded 
guilty  to  both  the  offenses  cliarged.     Held,  that  the  officer  who  signed  the  \ 

charges  was  ineligible  to  sit  as  a  member  of  the  court-martial  and  that  the  | 

proceedings  are  Invalid.  Articles  of  War  8  provides  that  no  officer  shall  be 
eligible  to  sit  as  a  member  of  a  general  court-martial  when  he  Is  the  accuser. 
Whether  or  not  an  officer  Is  the  accuser  in  a  particular  case  Is  a  question  of  fact. 
Nevertheless,  the  officer  who  has  signed  the  charges  is  prima  facie  the  accuser. 
In  signing  the  charges  he  has  performed  an  act  that,  in  the  absence  of  a  show- 
ing to  the  contrary,  must  be  construed  as  having  been  performed  in  the  capacity 
of  an  accuser.  Therefore  in  the  absence  of  a  showing,  finding,  or  record  that 
such  officer  is  not  In  fact  the  accuser  \*ithin  the  meaning  of  Articles  of  War  8, 
and  consequently  not  disqualified  from  sitting  as  a  member  of  the  court  for  the 
trial  of  the  case,  the  fact  that  he  did  so  sit  must  be  regarded  as  invalidating 
the  proceedings.  (Dig.  Ops.  J.  A.  G.  1917,  p.  346.)  The  reviewing  authority 
can  not  now  return  the  record  for  correction  by  taking  testimony  on  the  eligi- 
bility of  this  officer  to  sit  as  a  member  of  the  court.  That  matter  should  have 
been  tried  and  disposed  of  before  the  organization  of  the  court.  On  the  face  of 
the  record  the  court  was  never  lawfully  constituted,  and  it  would  not  be  lawful 
for  it  now  to  receive  and  take  evidence  upon  and  to  investigate  the  legality  of 
its  own  existence.  The  proceedings  should  be  set  aside  as  null  and  void  and 
the  charges  referred  to  another  court  for  trial. 

250.4. 

March  18,  1918. 
Fi-om :  The  office  of  The  Judge  Advocate  General. 

To :  The  judge  advocate, Department, 

Subject :  Effect  of  officer  who  signs  charges  sitting  as  a  meml>er  of  general 

court-martial. 

1.  In  your  communication  of  March  4,  1918,  you  state  that  Pvt. ,  Bat- 
tery B,  Sixty-first  Artillery,  Coast  Artillery  Corps,  was  arraigned  charged  with 
two  offenses  under  the  ninety-sixth  article  of  war,  and  upon  l>eing  arraigned 
pleaded  guilty  to  both ;  that  the  charges  were  signed  by  Capt.  llardie,  who  was 
a  member  of  the  court ;  that  when  arraigned  the  accused  stated  that  he  had  no 
objection  to  being  tried  by  any  member  of  the  court  present ;  that  Capt.  Hardie 
thereupon  announced  that  he  had  signed  the  charges  but  had  not  formed  an 
opinion.  He  was  not  challenged  by  either  the  prosecution  or  the  defense.  No 
evidence  was  taken  as  to  whether  or  not  he  was  eligible,  and  the  court  did  not 
make  a  finding  or  record  of  any  action  upon  the  question  of  his  eligibility  and, 
in  fact,  no  action  was  taken  thereon.  On  this  state  of  facts  you  submit  these 
two  questions:  (a)  Does  the  record  sufficiently  establish  the  fact  that  Capt. 
Ilardie,  in  preferring  and  signing  the  charges,  was  acting  in  a  purely  ministerial 
manner  and  was  therefore  not  the  accuser  In  the  case?  (6)  If  his  eligibility  is 
not  sufficiently  disclosed,  can  the  reviewing  authority  return  the  record  for 
correction  by  taking  testimony  on  the  eligibility  of  this  officer  to  sit  as  a  member 
of  the  court  before  taking  final  action  on  the  case? 

2.  In  an  opinion  under  date  of  February  20,  1914,  Dig.  Ops.  J.  A.  G.  1917, 
jmge  346,  construing  the  act  of  March  2,  1913,  now  embraced  in  the  9th  article 
of  war,  it  was  said : 

**  3.  .Whether  or  not  an  officer  is  the  accuser  in  a  particular  case  is  a  question 
of  fact.  If  he  is  the  accuser,  he  is  Ineligible  to  sit  as  a  member  of  the  court  for 
the  trial  of  that  case.  If,  notwithstanding  his  Ineligibility,  he  does  sit  as  a 
member  of  the  court,  the  proceedings  are  necessarily  invalid ;  for  a  court  com- 
posed wholly  or  partly  of  officers  statutorily  ineligible  to  sit  as  members  thereof 
is  not  a  lawful  court.  (J.  A.  G.  O.  30-435,  Oct.  11  and  Nov.  15,  1913;  p.  6,  Bui. 
38,  W.  D.  1913.) 

"  4.  The  evident  intent  of  the  legislation  quoted  above  is  to  disqualify  for 
service  as  a  member  of  the  trial  court  any  officer  who  has  placed  himself  in  the 
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attitude  of  accusing  tlie  person  to  be  tried  of  the  offense  for  which  he  is  to  be 
tried.  When  an  officer  upon  his  own  motion  prefers  and  signs  a  charge  tliere 
can  be  no  question  but  that  he  is  the  accuser  within  the  meaning  of  tlie  statute, 
and  is,  therefore,  disqualified  to  sit  as  a  member  of  the  court  for  the  trial  of 
Buch  charge. 

"  5.  An  officer  may,  however,  not  of  his  own  motion  but  in  pursuance  of  orders 
from  superior  authority,  prefer  and  sign  a  charge.  In  sucli  a  case  the  action 
of  the  officer  preferring  and  signing  the  charge  may  be  purely  ministerial  and 
represent  no  conviction  whatever  on  his  part  that  an  offense  has  been  com- 
mitted, or  that,  if  an  offense  has  been  committed,  it  was  committed  by  the  person 
charged.  In  such  a  case  the  accuser  is  not  in  fact  the  officer  signing  the  charge, 
but  the  officer  who  directs  the  preparation  and  signing  of  the  charge.  The 
former  Is,  therefore,  not  within  the  prohibition  of  the  statute,  while  the  latter  is. 

"6.  The  officer  who  has  signed  the  charge  in  a  particular  crfse  is,  however, 
prima  facie  the  accuser  in  that  case.  In  signing  the  charge  he  has  performed 
an  act  that.  In  the  absence  of  a  showing  to  the  contrary,  must  be  constnied  as 
having  been  performed  in  the  capacity  of  an  accuser.  Prima  facie  he  is,  there- 
fore, ineligible  to  sit  as  a  member  of  the  trial  court;  and  the  burden  of  showing 
that  he  is  in  fact  eligible  must  rest  upon  those  who  assert  such  eligibility. 
It  follows  that  unless  there  be  a  showing  to  the  effect  that  he  is  not  in  fact  the 
accuser  in  the  case,  he  must  be  regarded  as  disqualified,  under  the  statute,  from 
sitting  as  a  member  of  the  court  for  the  trial  of  the  case;  and  in  the  absence  of 
such  a  showing  he  should  be  excused  from  further  service  as  a  member  of  the 
court  when  the  charge  bearing  his  signature  is  laid  before  the  court. 

"7.  If,  when  the  charge  is  laid  before  the  court,  a  showing  be  made  to  the 
Fatisfaction  of  the  court  that  the  preferring  of  the  charge  by  the  officer  signing 
the  sama  was  an  act  purely  ministerial  in  character,  performed  in  pursuance  of 
orders  from  superior  authority  and  representing  no  initiative  or  conviction  on 
the  part  of  the  officer  so  signing,  I  thinlt  the  court  may  find  that  the  oflicer  Is 
not  In  fact  the  accuser  within  the  meaning  of  the  statute,  and  therefore  is  not 
dis«iuallfied,  under  the  statute,  from  sitting  as  a  member  of  the  court  for  the 
trial  of  the  case.  In  such  a  case,  however,  the  fact  that  evidence  touching  the 
eligibility  of  the  officer  was  heard  by  the  court,  and  the  finding  arrived  at  by  the 
court,  should  be  made  of  record. 

"  8.  In  the  absence  of  the  showing,  finding,  and  record  mentioned  In  the  pre- 
ce<ling  paragraph,  the  fact  that  the  officer  whose  name  is  signed  to  the  charge 
sat  as  a  member  of  the  trial  court  must  be  regarded  as  Invalidating  the  pro- 
cee<llngs.  In  general  we  can  look  only  to  the  record  itself  to  determine  the 
validity  of  the  proceedings.  The  record  of  the  case,  which  in  the  broadest  sense 
must  be  held  to  Include  the  original  charge,  shows  that  the  officer  who  signed 
the  charge  sat  as  a  member  of  the  trial  court." 

To  the  same  effect  is  an  opinion  of  this  office  under  date  of  February  28,  1914, 
Pig.  Ops.  J.  A.  0.  1917,  page  347,  and  the  earlier  opinions  of  October  11, 
1913,  and  November  15,  1913. 

In  the  opinion  of  this  office,  Capt.  Hardle  was  Ineligible  to  sit  as  a  member, 
and  the  procee<llngs  are  Invalid. 

3.  Your  second  question  must  be  answered  In  the  negative.  Capt.  Hardle  sat 
a.s  a  member  of  th^  court.  Prima  facie  he  was  ineligible  to  sit,  and  the  pro- 
ceedings are  Invalid.  The  question  of  the  eligibility  of  Capt.  Hardle  should 
have  been  tried  and  dl.sposed  of  before  arraignment  and  the  organization  of  the 
court.  On  the  face  of  the  record,  the  court  was  never  lawfully  constltute<i,  and 
it  would  not  be  lawful  for  it  now  to  reconvene  to  take  evidence  upon  and  to 
Investigate  the  legality  of  its  own  existence. 

4.  The  proceedings  should  be  set  aside  as  null  and  void,  and  the  charges 
referred  to  another  court  for  trial. 


DESERTION:  Trial  of  Alleged  Deserter  for  Absence  TV  if  boat  Leare. 

In  the  case  of  a  soldier  who  has  been  dropped  from  the  muster  rolls  as  a 
deserter,  where  it  appears  that  the  charge  of  desertion  can  not  successfully  be 
sustained,  either  because  of  absence  of  necessary  witnesses,  or  for  any  other 
reason,  it  Is  proper  to  prefer  charges  of  absence  without  leave  and  try  the 
soldier  therefor.  CJonvlctlon  or  acquittal  on  a  charge  of  absence  without  leave 
covering  the  whole  period  of  absence  involved  in  an  administrative  charge  of 
desertion,  will  effectually  eliminate  the  charge  'of  desertion  and  all  the  conse- 
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quences  thereof,  e^^cept  such  as  pertain  to  absejice  without  leave  as  well  as  de- 
sertion. Men  who  have  deserted  from  their  organizations  "just  before  the  latter 
left  for  overseas  duty  should,  wherever  practicable,  be  sent  to  their  organiza- 
tions for  trial,  or  for  such  other  disposition  as  shall  be  there  niade  of  Uieni, 
otherwise  they  have  escaped  overseas  service  and  thus  have  achieved  the  pur- 
pose for  whjch  they  deserted. 

250.4. 

War  Department,  J.  A.  G.  0.,  WLarch  18,  1918.— To  Tlie  Adjutant  General. 

1.  By  the  preceding  indorsement  you  refer  to  this  office  for  remark  a  com- 
niunicration  under  date  of  February  18,  1918,  from  the  commanding  general  of  | 
the  Ceutral  Department.  This  comraunicaticn  states  tliat  charges  of  desertion  [ 
are  frequently  receive<l  at  the  headquarters  of  the  Central  Department  against 
soldiers  who  have  been  dropped  from  the  muster  rolls  as  deserters  and  whose 
organizations  are  beyond  the  continental  limits  of  the  United  States,  and  it  is 
suggested  that  as  the  presence  of  the  necessary  witnesses  is  not  obtainable,  the 
Secretary  of  War  approve  bringing  such  soldiers  to  trial  for  absence  without 

leave,  notwithstanding  the  charge  of  desertion  is  correctly  made.  It  is  furtlier 
stated  that  "  it  is  thought  that  such  action  would  leave  such  soldiers  on  the 
records  charged  with  desertion  with  resulting  forfeitures  arising  therefrom  on 
the  date  of  absence,'*  and  the  case  of  the  United  States  v.  Landers,  92  U.  S.  77, 
is  cited  in  supiwrt  of  this  view. 

2.  While  not  directly  stated,  the  communication  seems  to  proceed  upon  the 
theory  that  if  a  soldier  is  dropped  as  a  deserter  and  entry  thereof  Is  made 
upon  the  muster  rolls,  a  subsequent  trial  and  conviction  for  absence  without 
leave  would  leave  the  charge  of  desertion  unaffected  with  the  resulting  for- 
feitures arising  therefrom.  If  the  entry  is  upon  the  muster  rolls,  dropping  a 
soldier  as  a  deserter  may  be  regarded  as  a  charge  of  desertion  in  the  sense  la 
which  the  term  is  used  in  the  communication  referred  to,  and  if  subsequently  a 
charge  of  absence  without  leave  only  is  preferred  against  the  soldier  uiK)n 
which  lie  is  brought  to  trial  and  convicted,  tlxe  final  action  in  the  matter  would 
sliow  that  his  offense  was  absence  without  leave  and  not  that  of  desertion.  In 
such  case  the  penalties  or  forfeitures  flowing  therefrom  would  be  those  that 
wore  the  result  of,  or  predicated  upon,  conviction  of  the  offense  of  absence 
without  leave,  and  not  upon  the  offense  of  desertion,  because  it  could  Iiardly  be 
contended  that  a  soldier  stood  permanently  charged  with  desertion  and  subject 
to  forfeitures  arising  tlierefrom  by  reason  of  an  ex  parte  entry  upon  the 
miuster  rolls,  if  the  Government  elected  to  bring  him  to  trial  for  absence  without 
leave. 

3.  An  examination  of  the  opinion  in  the  case  of  the  United  States  v.  Landers, 
supra,  does  not  disclose  anything  inconsistent  with  these  views.  There  it  ai>- 
l)eared  that  Landers  enlisted  for  three  years,  was  enrolled  January  1,  1864,  and 
mustered  into  the  service  January  16,  1864,  the  enlistment  to  take  effect  on  the 
date  of  his  enrollment.  He  deserted  November  12,  1864,  was  arrested  and  re- 
turned to  military  control  June  2, 1865,  and  restored  to  duty  with  loss  of  all  pay 
and  allowances  due  or  to  become  due  during  the  term  of  his  enlistment.  This 
was  the  basis  upon  whieh  he  was  restored  to  duty  without  trial.  He  w^as  honor- 
ably disc'harged  on  August  8. 1865,  and  souglit  to  recover  his  pay  and  allowances 
for  the  term  of  his  enlistment,  contending  that  an  honorable  discharge  purged 
him  of  the  charge  of  desertion  and  relieved  him  of  the  forfeitures  imposed  as  a 
condition  to  restoration  to  duty  without  trial.  Army  Regulations  In  force  at 
that  time  authorized  the  restoration  to  duty  without  trial  accompanied  by  for- 
feitures of  pay  and  allowances.  Wliat  is  said  in  the  opinion  about  the  evi- 
dentiary value  of  entries  in  the  muster  rolls  of  the  company  had  reference  to 
the  facts  upon  which  the  ofTicor  acted  who  restored  the  soldier  to  duty  ami 
imposed  certain  forfeitures  as  a  condition  to  restoration. 

4.  Under  Army  Regulations  131,  a  deserter  may  be  returned  to  duty  without 
trial  in  case  the  desertion  is  admitted,  in  which  event  a  restoration  does  not 
remove  the  charge  of  desertion  or  relieve  the  soldier  from  any  of  the  forfeitures 
attached  to  that  offense.  He  must  make  good  the  time  lost  by  desertion,  refimd 
the  reward  and  expenses  paid  for  apprehension,  and  forfeit  his  pay  while 
absent.  Tlie  authority  component  to  order  the  trial  of  a  soldier  upon  a  charge 
of  desertion  is  also  competent  to  set  aside  a  charge  of  desertion  as  having  been 
erroneously  made,  but  such  an  ordei^  operates  to  remove  the  charge  of  desertion 
and  all  stoppages  and  forfeitures  arising  therefrom. 
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5.  It  may  be  that  oases  will  arise  in  which  the  charge  of  desertion  can  not 
successfully  be  sustained,  notwithstanding  the  soldier  has  t)een  dropped  from 
the  muster  rolls  as  a  deserter.  Absence  of  necessary  witnesses  may  be  a  mate- 
rial factor  in  producing  this  situation.  Where,  upon  consideration  of  the  case 
It  appears  that  a  charge  of  desertion  can  not  be  sustained,  the  proper  course 
to  take  would  be  to  prefer  a  charge  of  absence  without  leave  and  try  the 
soldier  therefor.  When  and  under  what  circumstances  this  course  shall  be 
taken  must  depend  upon  the  facts  in  each  case.  Conviction  or  acquittal  of  a 
charge  of  absence  without  leave,  covering  the  whole  period  of  absence  in- 
volved in  an  administrative  charge  of  desertion,  will  effectually  eliminate  the 
charge  of  desertion  and  all  the  coasequences  thereof,  except  such  as  pertain  to 
absence  witliout  leave  as  well  as  desertion.  Men  who  have  deserted  from  their 
organizations  just  before  the  latter  left  for  overseas  duty  should,  wiierever 
practicable,  be  sent  to  their  organizations  for  trial,  or  for  such  other  disposi- 
tion as  shall  be  there  made  of  them,  otherwise  they  have  escaped  overseas 
service  and  thus  have  achieve<l  the  purpose  for  which  they  deserted.  No  defi- 
nite rule  or  policy  can  be  laid  down  and  each  case  must  be  left  to  be  dealt  with 
in  the  discretion  of  the  couftmanding  general  having  authority  in  such  manner 
as  will  best  serve  the  ends  of  military  justice. 


PAY  AND  ALLOWANCES:  Rigrht  t4)  Pay  of  Officer  of  Coast  and  Ooodctio 
Survey  Transferred  to  the  Army  by  Exeentlve  Order. 

An  officer  of  the  Coast  and  Geodetic  Survey  was,  by  Executive  order  of 
September  24,  1917,  transferred  to  the  service  and  jurisdiction  of  the  War  De- 
partment, commissioned  in  the  Officers'  Reserve  Corps,  and  order e<i  to  active 
duty.  He  was  duly  ordered  to  attend  a  training  camp.  At  the  close  of  the 
training  camp  he  was  commissioned  lu  the  Ordnance  Reserve  Corps  and  ordered 
to  his  Lome  on  Inactive  duty,  Noveml>er  27,  1917,  wiiere  he  remained  until 
December  24, 1917,  when  he  was  ordered  to  report  for  active  duty.  Section  16  of 
the  act  of  May  22, 1917  (40  Stat.  84,  87),  authorizing  the  transfer  by  tlie  Presi- 
dent of  the  personnel  of  the  Coast  and  Geodetic  Surv^ey  to  the  War  Department, 
.  contains  tlie  express  proviso  that  '*  Nothing  in  this  act  shall  reduce  the  total 
amount  of  pay  and  allowances  they  were  receiving  at  the  time  of  transfer," 
and  the  terms  of  tlie  Executive  order,  supra,  consummating  such  transfer, 
placed  tlie  officers  so  transferred  on  active  duty,  which  obviously  gave  them 
such  a  status  as  did  not  contemplate  their  being  assigned  to  an  inactive  status 
by  the  War  Department.  Accordingly,  this  officer  is  entitled  to  pay  for  the 
period  during  which  he  was  ordered  to  remain  on  inactive  duty. 

241. 

War  Department,  J.  A.  G.  O.,  March  18,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  with  reference  to  the  right  of  First 
Lieut  Ernest  E.  Reese,  Ordnance  Officers*  Reserve  Corps,  who  was  transferre<l 
to  the  Army  from  the  Coast  and  Geodetic  Survey  by  Executive  order,  to  receive 
pay  and  allowances  for  the  period  from  November  27  to  December  24,  1917, 
while  he  was  under  orders  "on  the  inactive  list."  It  is  stated  that  Lieut. 
Reese  was  first  commissioned  in  tlie  Artillery  Reserve  Corps  and  ordered  to 
the  training  camp  at  Fortress  Monroe,  Va.,  and  that  at  the  clo.se  of  that  camp 
he  w^as  commissioned  In  the  Ordnance  Reserve  Corps  and  ordered  to  his  home 
on  inactive  duty ;  and  it  appears  tliat  for  the  period  November  27  to  December 
24.  about  25  days,  he  received  no  pay. 

2.  By  Executive  Order  No.  2707,  September  24,  1917,  the  President,  acting 
under  autliority  of  section  16  of  the  act  approved  May  22,  1917  (40  Stat.  84,  87), 
transferred  certain  vessels  and  personnel  of  the  Coast  and  Geodetic  Survey  to 
the  War  and  Navy  Departments,  and  the  language  used  with  reference  to  the 
transfer  of  the  personnel  to  the  War  Department,  including  Mr.  Reese,  was  as 
follows : 

"Also  there  shall  be  transferred  to  the  service  and  jurisdiction  of  the  War 
Department,  and  I  do  hereby  appoint  and  direct  that  they  be  commissione<l 
and  ordered  to  active  duty  as  of  date  of  this  order,  in  the  Officers*  Reserve 
Corps  in  the  grades  set  opposite  their  names,  the  following  named  persons  now 
part  of  the  commissioned  personnel  of  the  Coast  and  Geodetic  Purvey : 

*  *  *  *  *  *  * 

**  Ernest  B.  Reese,  first  lieutenant,  United  States  Reserves." 


/ 
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The  act  of  May  22,  1917,  supra,  section  16,  provides: 

"Any  of  the  personnel  of  the  Coast  and  Geodetic  Survey  who  may  be  trans- 
ferred as  herein  provided  shall,  while  under  the  jurisdiction  of  the  War  De- 
partment or  Navy  Department,  have  proper  military  status  and  shall  be  subject 
to  the  laws,  regulations,  and  orders  for  the  government  of  the  Army  or  Navy 
as  the  case  may  be,  in  so  far  as  the  same  may  be  applicable  to  persons  whose 
retention  permanently  In  the  military  service  of  the  United  States  is  not  con- 
templated by  law:    ♦    ♦    ♦ 

"  Nothing  in  this  act  shall  reduce  the  total  amount  of  pay  and  allowances 
Ihey  were  receiving  at  the  time  of  transfer.  While  actually  employed  in  acti^o 
service  under  direct  orders  of  the  W'ar  Department  or  of  the  Navy  Department 
members  of  the  Coast  and  (ieodetlc  Survey  shall  receive  the  benefit  of  all  pro- 
visions of  laws  relating  to  disability  incurred  In  line  of  duty  or  loss  of  life." 

Lieut.  Reese  was  one  among  a  large  number  of  officers  who,  It  appears,  at 
the  end  of  the  training  camp  at  Fortress  Monroe,  Va.,  November  27,  1917, 
were  ordered  to  their  homes  on  the  inactive  list,  to  await  call  to  active  duty, 
in  accordance  with  paragraph  41,  Special  Regulations,  No.  49,  1917,  governing 
training  camps  for  reserve  officers  and  candidates  for  commissions  in  the  Army. 
The  order  purporting  to  place  him  on  active  duty  again  was  contained  In  Spe- 
cial Orders,  No.  299,  War  Department,  December  24,  1917,  as  follows: 

**  74.  First  Lieut.  Ernest  E.  Reese,  Ordnance  Reserve  Corps,  is  assigned  to 
active  duty  and  will  proceed  at  once  to  Washington,  D.  C,  and  report  in  person 
to  the  Chief  of  Ordnance  for  duty.  The  travel  directed  is  necessary  in  the 
military  service." 

3.  In  the  opinion  of  this  office  there  was  no  authority  to  place  Lieut.  Reese 
"  on  inactive  duty  "  under  the  circumstances  stated,  so  as  to  deprive  him  of 
pay  and  allowances.  The  officers  transferred  from  the  Coast  and  Geodetic 
Survey  to  the  War  Department  and  appointed  In  the  Officers'  Reserve  Corps 
occupy  a  special  status  therein  by  reason  of  the  provisions  of  the  act  of  May  22, 
1917,  for  their  transfer  and  directing  that  "  Nothing  In  this  act  shall  reduce  the 
total  amount  of  pay  and  allowances  they  were  receiving  at  the  time  of  transfer.'* 

Furthermore,  the  Executive  order  under  which  they  were  transferred  and 
appointed  by  the  President  placed  them  on  active  duty,  which  obviously  gave 
them  such  a  status  as  did  not  contemplate  their  being  assigned  to  an  inactive 
status  by  the  War  Department,  Accordingly,  it  Is  the  opinion  of  this  office  that 
Lieut.  Reese  is  entitled  to  pay  for  the  period  during  which  he  was  ordered  to 
remain  on  inactive  duty  In  November  and  December,  1917,  and  It  is  recom- 
mended that  he  be  advised  to  prepare  vouchers  covering  this  payment,  attach- 
ing thereto  a  copy  of  all  correspondence  relative  thereto. 


PAY  AND  ALLOWANCES:  Eifcct  on  Forfeitures  of  Restoration  to  Dnty  by 
Secretary  of  War  of  Soldier  Sentenced  to  Dishonorable  Disehargre  and 
Forfeitures. 

Certain  enlisted  men  were  convicted  of  mutiny  and  were  sentenced  to  dishon- 
orable discharge,  confinement  at  hard  labor,  and  forfeiture  of  all  pay  and  allow- 
ances due  or  to  become  due.  Subsequently,  upon  Its  appearing  that  they  had 
been  Improperly  convicted  of  the  offense  charged,  the  Secretary  of  War  directed 
that  they  be  permitted  to  make  application  to  be  restored  to  duty  to  complete 
their  enlistment.  In  imrsuance  of  this  direction,  the  unexecuted  [wrtion  of  their 
several  sentences  was  remitted  and  they  were  restored  to  honorable  duty.  Held, 
that  Inasmuch  as  the  court-martial  sentence  forfeited  the  pay  and  allowances 
of  the  men  while  in  confinement  under  the  sentence,  and  such  forfeitures  were 
completely  executed  up  to  the  time  the  men  were  restored  to  honorable  duty, 
the  men  were  not  entitled  to  be  paid  for  such  i)eriod  of  confinement. 

242.2. 

War  Department,  J.  A.  G.  O.,  March  19,  1918.— To  The  Adjntant  General. 

1.  The  connnandant  of  the  United  States  Disciplinary  Barracks,  Fort  Ix»aven- 
worth,  Kans.,  forwards  an  inquiry  for  information  as  to  whether  the  general 
prisoners-  honorably  restore<l  to  duty  by  the  Secretary  of  War,  January  2,  1918, 
and  referred  to  in  the  communication  from  this  oflflce  to  the  commandant 
December  11,  1917,  are  entitled  to  pay  during  their  period  of  confinement  umler 
their  sentences  of  dishonorable  discharge.  The  men  referred  to  are  those  who 
were  convicte<l  of  mutiny  at  Fort  Blis.s,  Tex.,  in  October,  1017,  and  sentenced 
to  be  dishonorably  discharged  the  service,  "  to  forfeit  all  pay  and  allowances 
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due  or  to  become  due  while  under  confinement  under  this  sentence,"  and  to  be 
confined  at  hard  labor  for  certain  specified  periods.  (G.  C.  M.  O.  No.  1174, 
Hdqi-s.  So.  Dept.  1917.)  This  office,  in  a  letter  dated  December  11.  1917,  ad- 
vised the  commandant  of  the  United  States  Disciplinary  Barracks,  Fort  I^aven- 
worth,  Kans.,  as  follows: 

"  Subject :  Restoration  to  duty  of  Pvts.    ♦    ♦    ♦. 

"  1.  Upon  the  review  to  this  office  of  the  cases  against  the  above  named  men, 
it  was  held  that  they  had  been  improperly  convicted  of  the  oflfense  charged. 
The  Secretary  of  War  has  directed  that  these  men,  upon  their  written  applica- 
tion therefor,  be  restored  to  duty  as  promptly  as  possible  to  complete  their 
enlistment. 

"2.  Will  you  please,  therefore.  Inform  them  of  this  fact  and  direct  each  of 
tliem,  should  he  so  desire,  to  make  written  application  for  restoration  to  duty 
«nd  forward  same  through  proper  channels  for  the  action  of  the  Secretary  of 
War?" 

The  War  Department's  letter  to  the  commandant  of  January  2,  1918,  was  In 
part  as  follows: 

*'  In  the  case  of  each  of  the  following  named  general  prisoners,  the  luiexecuted 
portion  of  the  sentences  published  in  General  Court  Martial  Orders,  No.  1174, 
S<^iuthem  Department,  October  16,  1917,  is  remitted ;  he  is  honorably  restored  to 
duty  under  the  enlistment  entered  Into  by  him  on  the  date  set  aft^r  his  name; 
is  transferred  as  private  to  Field  Artillery,  unassigned ;  and  is  detailed  to  duty 
at  the  United  States  Disciplinary  Barracks  for  a  period  not  to  exceed  three 
months:     *     ♦     *." 

2.  The  effect  of  the  War  Department's  action  in  this  case  was  not  to  declare 
the  sentence  null  and  void,  as  appears  to  be  the  understanding  at  the  disciplin- 
ary barracks,  but  was  expressly  limited  to  a  remission  of  the  unexecuted  por- 
tion of  the  sentence  and  a  restoration  to  honorable  duty.  Inasmuch  as  the 
court-martial  sentence  forfeited  the  pay  and  allowances  of  the  men  while  in 
confinement  under  the  sentence,  and  such  forfeitures  were  completely  executed 
up  to  the  time  the  men  were  restored  to  honorable  duty,  the  men  are  not  en- 
titled to  be  paid  for  such  period  of  confinement. 


DISCIPLINE:   Requirements  of  Becord   of   Conrt-Martlal  when   Accused 
Shown  to  be  Insane;  and  Disposition  Thereof. 

Where  court-martial  proceedings  have  been  discontinued  upon  suggestion  of 
the  insanity  of  the  accused,  and  thereafter,  under  paragraph  219,  Manual  for 
Courts-Martial,  a  medical  board  determines  that  the  accused  is  insane,  the 
pro|>er  practice  is  to  complete  the  record  by  including  therein  the  proceedings 
and  findings  of  the  insanity  board,  and  any  subsequent  orders  made  with  re- 
spect to  the  disposition  of  the  Insane  soldier,  and  transmit  the  completed  record 
to  the  office  of  the  Judge  Advocate  General,  to  be  lodged  in  the  permanent  files 
thereof. 

250.4.  March  19,  1918. 

From :  The  office  of  the  Judge  Advocate  General. 

To :  The  Judge  Advocate, Division. 

Subject :  Disposition  of  records  where  court-martial  trial  has  been  discontinued, 
under  paragraph  219,  Manual  for  Courts-Martial. 

1.  In  your  communication  of  March  8,  you  inquire  what  disjwsltlon  should  be 
made  of  the  record  where  court-martial  proceedings  have  been  discontinued 
upon  suggestion  of  the  insanity  of  the  accused,  and  thereafter  under  paragraph 
lilO,  Manual  for  Courts-Martial,  a  medical  board  determines  that  the  accused  is 
insane. 

2.  In  the  opinion  of  this  office  the  proper  practice  is  to  complete  the  record  by 
hK  luding  therein  the  proceedings  and  the  findings  of  the  insanity  board,  and  any 
subsequent  orders  made  wltli  respect  to  the  disposition  of  the  insane  soldier  and 
tnmsmit  the  completed  record  to  this  office  to  be  lodged  in  the  permanent  files 
thereof. 


PAT  AND  ALLOWANCES:  Liability  of  Soldier  for  Loss  of  Public  Pd*operty 
Without  Fault. 


• .» 


A  soldier  should  not  be  held  responsible  for  the  loss  of  Government  proiuM 
which  disappears  while  he  is  seriously  ill  and  unable  to  care  for  Uie  sauie. 
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Army  UoKulatioii«c  685  provklos  tlmt  a  soldier  is  charijeablo  for  the  valno  of 
public  property  lost  or  damaged  by  his  nep:lect  or  fault.  In  the  absence  of 
ne;rl!j:ence  or  other  fault  on  the  part  of  the  soldier  such  liability  does  not 
attach. 


CLAIMS:  Medical  Seryice;  Remojal  of  Solider  to  Prirate  Hospital. 

When  it  is  properly  determined  l>y  the  proper  officers  of  the  Government  that 
the  facilities  or  acconunodutions  at  a  military  hospital  are  not  adequate  or 
proper  for  the  treatment  of  any  particular  case,  and  the  patient  Is  removed  to 
a  private  hospital  for  suitable  care  and  treatment,  the  exiwnses  incurred  may 
be  paid  by  tlie  Government  under  the  authority  of  the  provisions  in  the 
Medical  Department's  appropriation  (40  Stat  40,  60)  "  for  medical  care  and 
treatment  not  otherwise  provided  for,  including  care  and  subsistence  in  private 
hospitals.'* 

701. 

War  Department,  J.  A.  G.  O.,  March  19,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested — 

(a)  As  to  the  responsibility  of  the  Government  for  %3n3ense8  incurred  in 
the  treatment  of  soldiers  removed  to  civil  hospitals  because  of  lack  of  facilities 
or  accommodations  at  military  hospitals;  and 

(6)  The  responsibility  of  a  soldier  for  the  loss  of  Government  property  that 
disappears  while  he  is  seriously  III  and  unable  to  care  for  the  same. 

As  abstract  questions,  those  may  be  answered,  generally,  as  follows : 

(a)  When  it  is  properly  determined  by  the  proper  officers  of  the  Government 
that  the  facilities  or  accommodations  at  a  military  hospital  are  not  adequate 
or  proi^er  for  the  treatment  of  any  particular  case,  and  the  patient  is  removed 
to  a  private  ho^>ital  for  suitable  care  and  treatment,  I  think  that  undoubtedly 
the  expenses  incurred  may  properly  be  paid  by  the  Government  under  the 
authority  of  the  provision  in  the  Medical  Department's  appropriation  (40 
Stat.  40,  60)  '*  for  medical  care  and  treatment  not  otherwise  provided  for,  in- 
cluding cjire  and  subsistence  In  private  hospitals,     ♦     •     *." 

The  officers  of  the  Medical  Department  should  recommend  in  any  particular 
case  whether  it  is  necessary  in  order  to  furnish  proper  care  and  treatment  to 
transfer  a  patient  from  a  military  hospital  to  a  private  hospital. 

( b )  As  to  the  responsibility  of  a  soldier  for  the  loss  of  Government  property 
wliich  disiippears  while  he  is  seriously  111  and  unable  to  care  for  the  property, 
the  statement  of  this  question  suggests  the  answer.  It  would  manifestly  be 
a  very  great  injustice  to  hold  a  soldier  responsible  for  public  property  which 
had  been  intrusted  to  him  and  which  disappears  while  he  is  so  seriously  ill 
that  he  is  unable  to  care  for  it.    I^aragraph  685,  Army  Regulations,  provides: 

**  If  an  article  of  public  property  be  lost  or  damaged  by  the  neglect  or  fault 
of  any  officer  or  soldier,  he  shall  pay  the  value  thereof,  or  the  cost  of  reimirs, 
at  such  rates  as  may  be  determined  by  a  survey  of  the  property." 

There  must  be  negligence  or  other  fault  on  the  part  of  a  soldier  in  the  case 
of  loss  or  damage  of  public  property  in  order  to  charge  him  with  the  resiwusl- 
bllity  therefor. 


PIBLIC    PROPERTY:    SIGNAL    CORPS:    Requisitioning    Manufactnringr 
PlantH  and  Supplies. 

Tlie  War  IVpartment  has  legal  authority,  during  the  present  emergency,  to 
commandeer  hnnber  camps,  sawmills,  and  supplies  ovvnetl  by  private  parties  for 
the  use  of  the  Signal  Corps  of  the  Army  under  the  following  circumstances:  If 
a  numufaoturer,  with  whom  an  order  has  been  placed  by  the  Secretary  of  War 
to  furnish  war  material,  declines  to  fill  the  order  according  to  the  conditions 
tlier(H)f.  the  Se<-retary  of  War  Is  empowered  by  virtue  of  section  120  of  the  na- 
tional defense  act  (39  Stat.  1()6,  213),  to  take  immediate  possession  of  the  plant 
oif  tlie  manufacturer  in  question,  and  through  the  Ordnance  Department  manu- 
facture such  war  material.  Similarly,  under  section  10  of  the  food  products 
and  fuel  act  of  August  10, 1917  (40  Stat.  276,  279),  the  President,  acting  through 
the  Secretary  of  War,  is  emjwwered  to  requisition  supplies  necessary  to  the 
support  of  the  Army  or  any  other  public  use  connected  with  the  coiymon 
defense  and  storage  facilities  for  such  supplies.  Such  supplies  would  consist  of 
not  only  the  actual  materials  to  be  manufactured,  but  also  sawmills,  engines. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  187 

handling  machinery,  etc.  The  Signal  Corps  act  of  July  24,  1017  (40  Stat. 
243),  gives  broad  authority  for  the  ipanufacture  of  materials,  supplies,  etc.,  for 
the  construction  of  aircraft,  and  the  appropriations  therein  made  could  he  used 
to  operate  any  plant  so  seized. 

3SG. 

War  Department,  J.  A.  G.  O.,  March  19,  1918.-— To  the  Secretary  of  War. 

1.  The  views  of  this  office  are  desired  with  respect  to  a  telegram  from  Col. 
Dlsque,  Signal  Corps,  Portland,'  Oreg.,  reading  as  follows : 

"  On  suggestion  of  Col.  Bolton,  I  present  the  following  situation :  Without 
exception  lumber  operators,  in  convention  this  city,  February  27,  turned  over 
to  me  complete  authority  to  dispose  of  all  labor  problems  and  bound  them- 
selves to  abide  by  every  decision.  With  one  exception,  all  are  complying  both 
to  the  spirit  and  letter  of  my  Instructions.  This  one,  an  operator  of  importance 
witli  Republican  political  affiliations,  indicates  Intention  to  break  faith  with  ^ 
me  ami  all  other  operators.  He  is  without  support  or  sympatliy  in  any  direc- 
tion. In  order  to  prove  value  of  eight  hour  day  and  other  regulations,  I  must  \ 
compel  this  operator  in  one  way  or  another  to  do  all  those  things  which  his  as- 
sociates and  himself  agreed  to  do,  and  which  all  of  them,  except  him,  are  do-  ! 
Ing.  We  have  never  used  complete  power  of  commandeer ;  and  it  may  be  neces- 
sary that  I  do  so  in  this  man's  case,  taking  over  his  operations  in  order  to  pro- 
vide labor  conditions  in  his  logging  camps  as  are  provide<l  in  all  others,  and  in 
order  to  impress  upon  him  that  he  must  play  the  game.  What  I  wish  i?  assur- 
ance that,  if  I  find  it  necessary  to  undertake  sucli  action,  the  War  Department 
will  refuse  to  interfere,  becaiLse  I  anticipate  his  influence  sufficient  to  result  in 
much  pressure  being  brought  to  reverse  any  action  I  may  take.  Can  you  secure 
assurance  that  I  will  be  allowed  to  proceed,  if  I  find  it  necessary?  I  regard  this 
as  extremely  important  as  a  means  of  satisfying  labor  and  operators  that  when 
they  show  the  spirit  of  getting  together  In  the  interests  of  the  Government,  the 
Government  Itself  will  lend  all  the  assistance  possible." 

The  opinion  of  this  office  is  desired  on  the  question  "  whether,  in  case  of  neces- 
sity, it  will  be  possible  for  him.  Col.  Disque,  to  commandeer  camps,  sawmills, 
etc.,  which  are  engaged  In  cutting  spruce  for  him.  We  would  like,  if  possible,  to 
find  a  method  of  meeting  Col  Disque's  suggestion." 

The  authority  to  requisition  or  to  commandeer  supplies,  manufacturing 
plants,  etc.,  that  is,  to  take  them  for  public  u.se,  except  in  the  theater  of 
militaiT  operations,  where  it  may  be  necessary  to  exercise  such  authority 
.under  the  war  power,  rests  on  statutes,  which  provide  for  the  requisitioning 
of  supplies  and  manufacturing  plants  for  certain  limited  purposes  with  the 
obligation  to  make  Just  compensation  therefor.  Such  statutes,  Involve  the  exer- 
cise of  the  power  of  taking  private  pi'operty  for  public  use,  analogous  to  that  of 
eminent  domain.  The  statutes  giving  such  authority,  so  far  as  material  to 
the  matter  In  reference,  are  the  following: 

(a)  Section  120  of  the  national  defense  act,  approved  June  3,  1916  (39  Stat. 
166,  213).  This  statute  authorizes  the  President  to  place  an  order  for  supplies 
with  any  manufacturing  concern,  provides  that  such  order  siiall  have  precedence 
over  private  orders,  and  that  if  the  person,  firm,  or  corporation,  to  whom  the 
order  is  given,  shall  refuse  to  furnish  the  supplies  at  a  reasonable  price,  as 
determined  by  the  Secretary  of  War,  then,  the  President,  through  the  head  of 
the  proper  department,  might  take  immediate  possession  of  the  plant,  *'and, 
through  the  Ordnance  Department  of  the  United  States  Army,  to  manufacture 
therein"  the  required  supplies. 

(b)  Section  10  of  the  food,  feed,  and  foel  act,  approved  August  10,  1917 
(40  Stat  276,  279).  This  statute  autliorizes  the  President  to  "  requisition  foods, 
feeds,  fuels,  and  oilier  supplies  necessary  to  the  support  of  the  Army,  or  the 
maintenance  of  the  Navy,  or  any  other  public  use  connected  vHth  the  common 
defense,  and  to  requisition  or  otherwise  provide  storage  facilities  for  such  sup- 
plies.** 

2.  An.swering  the  specific  question  submitted,  that  is  whether  it  is  possible 
for  Col.  DSsqoe  to  commandeer  the  camps,  saw^mills,  etc.,  which  are  engaged 
In  cutting  spruce  for  him,  it  should  be  stated  that  it  is  not  possible  for  Col. 
Disque  to  do  so.  The  authority  to  requisition  property  conferred  by  the  fore- 
going statutes  is  vested  in  the  President,  who  acts  through  the  head  of  the 
department  to  wbicb  the  respective  supplies  pertain.  With  regard  to  the  possi- 
bility of  finding  a  method  of  meeting  Col.  Disque's  suggestion,  as  to  taking  over 
the  plant  of  the  (^lerator  who  falls  to  abide  by  the  arrangement,  and  the  oper- 
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ation  thereof  under  the  direction  of  the  Signal  Corps,  it  will  be  necessary  to 
consider  the  matter  witli  respect  to  the  statutes  citeil  above. 

3.  With  respect  to  section  120  of  the  national  defense  act,  svpra,  It  is  not 
clear  Avhether  the  action  desired  could  be  taken  under  this  statute.  If  an  order 
has  been  placed  with  a  particular  manufacturer  of  spruce  lumber  to  furnish 
the  same,  and  if  the  manufacturer  should  decline  to  fill  the  order,  according  to 
tlie  conditions  thereof,  it  will  be  competent  to  take  immediate  possession  of  the 
plant  of  the  manufacturer  and  supply  the  same-  as  required  by  the  statute.  As 
stated  above,  the  order  for  the  taking  immediate  possession  of  the  plant  would 
have  to  be  given  through  the  head  of  the  proper  department ;  that  is,  through 
the  Secretary  of  War.  In  the  absence  of  more  definite  information  as  to 
whether  or  not  an  order  has  been  placed  with  this  particular  manufacturer, 
this  office  is  unable  to  state  definitely  whether  it  would  be  practicable  to  pro- 
ceed under  this  statute. 

4.  With  resiK^ct  to  section  10  of  the  food,  feed,  and  fuel  act,' supra,  this 
statute  contemplates  the  requisitioning  of  the  supplies  themselves  or  of  storage 
facilities  for  supplies,  and  does  not  contemplate  the  requisitioning  of  manufac- 
turing plants  as  operating  plants.  It  would  not;  therefore,  authorize  the 
requisitioning  of  manufacturing  plants  engaged  in  producing  spruce  lumber, 
although  it  may  be  competent  to  requisition  articles  of  supplies  comprised  in 
the  plants,  such  as  sawmills,  engines,  handling  machinery,  etc.,  where  the  same 
are  required  for  any  public  use  connected  wuth  the  common  defense.  In  this 
way  it  would  be  practicable  to  get  control  of  the  sawmill  and  operate  the  sam^ 
under  authority  of  the  Signal  Corps.  Section  9  of  the  Signal  Corps  act  of 
July  24,  1917  (40  Stat.  243,  245),  gives  broad  authority  for  the  manufacture  of 
materials,  supplies,  etc.,  for  the  eonstruction  of  aircraft;  and  the  appropriations 
therein  made  could  be  used  to  operate  the  plant. 

5.  It  is  the  opinion  of  this  office,  therefore,  that  the  desired  end  may  be 
attaineil  either  by  requisitioning  the  plant  under  section  120  of  the  national 
defense  act,  if  the  facts  justify  action  under  this  statute,  or  by  requisitioning 
the  articles  comprised  In  the  plant  under  section  10  of  the  food,  feed,  and  fuel 
act,  supra,  and  the  operation  of  the  plant  under  the  direction  of  the  Signal 
Corps. of  the  Army. 


PAY  AND  ALLOWANCES:  Bag^a^o  Allowance  of  Officers  Transferred  to 
Permanent  Station  Darlugr  the  Emergency. 

While  the  provisions  of  General  Orders,  No.  86,  War  Department,  1917,  relating 
to  the  disposition  of  the  household  goods  of  officers  during  the  present  emer- 
gency, have  been  construed  to  mean  that  an  officer  is  entitled  only  to  one 
change  of  station  allowance  during  the  existence  of  the  emergency,  this  does 
not  apply  to  an  officer  who  Is  given  a  permanent  station  and  whose  tenure 
there  Is  presumed  to  be  indefinite. 

524. 

War  Department,  J.  A.  G.  C,  March  20.  ini8.~To  The  Adjutant  General. 

1.  The  question  raised  in  these  papers,  which  have  been  referred  to  this  office 
Informally  for  an  opinion,  is  whether  Brig.  Gen.  P^dward  H.  Plummer  is  en- 
titled to  have  his  regulation  allowance  of  household  goods  shipped  from  Camp 
Dodge,  Iowa,  to  Fort  Sill,  Okla.  Gen.  Plumnier  has  been  relieved  from  com- 
mand of  the  Eighty-eighth  Division  at  Camp  Dodge  and  directed  to — 

"  Proceed  to  Fort  Sill,  Okla.,  and  assume  command  of  that  post,  relieving 
Brig.  Gen.  Montgomery  .M.  McCoinb,  United  States  Army,  retired." 

The  Quartermaster  General,  in  the  second  indorsement,  states  that  the 
i-ecords  of  that  office  indicate  that  the  household  effects  of  Gen.  Plummer  were 
shipi>ed  at  public  expense  to  Camp  Dodge  from  the  Canal  Zone  in  August,  1917, 
and  that,  therefore,  under  the  provisions  of  General  Orders,  No.  86,  War  Depart- 
ment, 1917,  there  is  no  authority  know^n  to  that  oflflce  which  permits  the  reship- 
ment  of  his  authorized  baggage  allowance  at  public  expense  during  the  re- 
mainder of  the  existing  emergency.  While  the  provisions  of  General  Orders,  No. 
8G,  War  Department,  1917,  relating  to  the  disposition  of  the  household  goods  of 
officers  during  the  present  emergency  have  been  construed  to  mean  that  an 
officer  is  entitled  only  to  one  change  of  station  allowance  during  the  existence 
of  the  emergency,  this  does  not  apply  to  an  officer  who  is  given  a  permanent 
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station  anrl  whose  tenure  there  is  presumed  to  be  indefinite.  Such,  it  appears, 
is  Gen.  Plummer's  case  and  it  is  the  view  of  this  office  that  he  is  entitled  to 
have  his  household  goods  shipped  to  him  at  Fort  Sill  in  accordance  with  the  pro- 
visions of  the  Army  Regulations  governing  the  transportation  of  permanent 
change  of  station  allowance  of  baggage. 


SELECTIYE  DRAFT  ACT:  Militia  Status  of  Brigadier  General  of  Drafted 
National  Gnard  Organization. 

Section  111  of  the  national  defense  act,  approvetl  June  3,  1910  (39  Stat.  106, 
211),  provides  that  In  forces  composed  of  members  of  the  National  Guard 
drafted  into  the  service  of  the  United  States,  officers  above  the  grade  of  colonel 
shall  be  appointed  by  the  President,  by  and  with  the  ad\ice  of  the  Senate.  A 
brigadier  general  commanding  a  brigade  of  the  National  Guard  was  bv  the  Presi- 
dent's proclamation  of  July  3, 1917  (40  Stat.  1081),  drafted  with  his  brigade  into 
the  service  of  the  United  States  on  August  5,  1917,  and  when  so  drafted  under 
the  terms  of  the  proclamation  he  stood  discharged  from  the  militia,  i.  e.,  the 
National  Guard  of  the  State.  Tlie  fact  that  he  was  not  appointed  a  brigadier 
general  by  the  President's  proclamation,  but  was  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  does  not  in  any  wise  affect 
the  question.  Accordingly,  when  he  was  discharged  from  the  National  Army,  on 
acc-ount  of  physical  disability,  he  did  not  revert  to  his  previous  status  as  a 
brigadier  general  of  the  National  Guard. 

210.451. 

War  Department,  J.  A.  G.  O.,  March  20,  1918.— To  the  Militia  Bureau. 

1.  The  Militia  Bureau  refers  to  this  office  for  opinion  the  letter  from  the 
adjutant  general  of  the  State  of  Maryland,  dated  March  15,  1918,  requesting 
on  opinion  as  to  the  status  of  Brig.  Gen.  Charles  H.  Galther,  Maryland  National 
Guard. 

It  appears  that  Brig.  Gen.  Galther  was  In  command  of  the  First  Brigade, 
National  Guard  of  Maryland,  at  the  time  it  was  drafted  under  the  President's 
proclamation  of  August  5,  1917.  He  was  appointed  by  the  President  a  brigadier 
general  in  the  National  Army  and  w^as  afterwards  discharged  upon  the  recom- 
mendation of  a  medical  examining  board  on  account  of  physical  disability.  The 
adjutant  general  of  Maryland  believes  that  Gen.  Galther  was  not  drafted  Into 
the  Federal  service  and  that  he  did  not  lose  his  National  Guard  status;  that 
upon  his  discharge  from  the  National  Army  he  reverts  to  his  previous  status  in 
the  National  Guard  of  Maryland  upon  the  theory  that  his  case  is  analogous  to 
that  of  an  officer  of  the  Regular  Army  who  is  commissioned  in  the  National 
Army  and  upon  the  termination  of  his  National  Army  commission  returns  to  his 
former  grade  In  the  Regular  Army.  The  chief  of  the  Militia  Bureau  invites 
attention  to  the  fact  that  Gen.  Galther  had  been  recognized  by  the  Militia 
Bureau  prior  to  the  draft  of  the  National  Guard  of  Maryland  into  the  Federal 
service  as  a  brigidler  general  commanding  the  Maryland  brigade,  and  his  recog- 
nition was  ba.sed  upon  the  fact  that  a  duly  constituted  brigade  actually  existed. 
This  brigade  has  been  drafted  into  the  Federal  service  and  the  State  of  Mary- 
land at  this  time  has  no  National  Guard  recognized  by  the  Militia  Bureau. 

The  President's  proclamation  of  July  3, 1917  (40  Stat  1081) ,  provides  inter  alia: 

"  M.  Under  the  authority  conferred  upon  me  by  clause  2,  section  1  of  the  act 
of  Congress,  ♦  ♦  ♦  approved  May  18,  1917  (40  Stat  70),  I  do  hereby  draft 
into  the  military  service  of  the  United  States  as  of  and  from  the  fifth  day  of 
August,  1917,  all  members  of  the  National  Quard  and  all  enlisted  members  of 
the  National  Guard  Reserve  of  the  following  States,  except  members  of  staffs, 
corps  and  departments  not  included  In  the  i)ersonnel  of  technical  organizations 
and  except  other  officers  of  the  National  Guard  as  have  been  or  may  be  specially 
notified  by  my  authority  that  they  will  not  be  drafted,  to  wit :  ♦  ♦  *  Mary- 
land   ♦    •    •. 

"III.  All  persons  hereby  drafted  shall  on  and  from  the  5th  day  of  August 
1911,  stand  discharged  from  the  militia  and  under  the  terms  of  section  2  of  the 
act  of  May  18,  1017,  be  subjected  to  the  laws  and  regulations  governing  the 
Regular  Army  except    ♦    ♦    ♦," 

2.  Section  111  of  the  national  defense  act  approved  June  3,  1910  (39  Stat 
10(5,  211).. provides  that  in  forces  composed  of  members  of  the  National  Guard 
drafted  into  the  service  of  the  United  States,  officers  above  the  grade  of  colonel 
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shall  l>e  appointed  by  the  President,  by  and  with  the  advice  of  the  Senate.  In 
tlie  instant  case  Gen.  Gulther  hail  been  recognized  as,  ami  was  in  fact,  a  briga- 
dier general  comnianding  a  bi'igade  of  the  National  Guard  of  Maryland  and  was 
by  the  President's  proclamation  drafted  into  the  service  of  the  United  States* 
and  when  so  drafted  under  the  terms  of  the  proclamation  he  stood  discliarge<l 
from  the  militia,  i.  e.,  the  National  Guard  of  IVIaryland.  The  fact  that  he  was 
not  api)ointed  a  brigadier  general  by  the  President's  proclamation  but  was 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate 
does  not  in  anywise  affect  the  question. 

3.  I  am  of  the  opinion  that  Gen.  Gaither  was  by.  the  President's  proeinmatron 
of  July  3,  1917,  drafted  Into  the  service  of  the  United  States  and  was  discharged 
from  the  militia  of  Maryland  on  and  from  August  5,  1^17 ;  and  tlmt  when  he  was 
discharged  from  the  Army  of  the  Unitetl  States  he  did  not  revert  to  bis  status 
as  a  brigadier  general  of  the  National  Gmird  oi  MarylailS. 


OFFICE :  Reqnisites  for  Promotion  of  First  Lieutenant  in  Medical  Corps  of 
National  Guard. 

Federal  service  as  an  enli?<te«l  aoan  in  the  Medical  Department  of  the  Natumal 
Guard  since  May  U,  1&16»  can  not  be  included  in  the  one  year  of  ooatimuniA 
service  necessary  to  render  a  tirst  lieutenant  eligible  for  promotion  to  the 
grade  of  captain,  wfaieh  is  required  by  General  Orders,  No.  id8„  War  Depart- 
ment, 1917  (sec.  3.  8ul>«ee.  2,  t^>),  pursuant  to  the  act  of  October  6,.  1917  (4t) 
Stat.  397).  The  regulations  require  that  tlie  candidate  for  promotftoo,.  "if  an. 
olllccr  of  tlie  National  (Juard.  shall  have  completed  one  year's  I^ederal  service 
in  the  Aledicnl  ('orps,"  etc.  This  means  service  as  an  oflicer,  for  by  section  10 
of  the  national  defense  act  (30  Stat.  166,  171),  it  is  proTlded  tkat  the  Medical 
(^>n)s  shall  consist  of  ct)uuni.s.siOLied  otiicers  below  the  grade  of  brigadier  gen- 
eral. If  service  as  an  enlisted  man  Itad  been  contemplateil  in  the  regalati^ns 
tlie  term  "  M^^dical  Department  *'  wou^  have  been  «sed. 

2102 

War  l>ep«rtraent,  J.  A.*G.  O.,  March  21,  1&18.— To  Tiie  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  otfUee  for  remark  a.  letter  from  First 
I  jeut.  Henry  H.  Iiib«nian,  Medieai  Corps,  National  Guard,  United  States,  Camp 
Ham'ock,  Ga.,  February  20^  1918v  requesting  an  opinion  as  to  whetiier  Federal 
service  as  an  enlisted  man  in  the  Medical  Department,  National  Guard,  since 
May  11,  1916^  can  be  countetl  in  computing  one  year's  eoatiniKms  service  in  the 
M<^dical  (Jorps,  requireil  to  inasike  a  first  lieutenant  eligible  for  promotion. 

2.  Act  of  Coagi'ess,  approval  October  6,  19d7   (40  Stat.  397),  providfis: 

'*  That  durhig  the  existing  emergency  first  lieutenants  in  the  Medical  Corps 
of  ttve  iieguiar  Army  and  of  the  National  Guard  sh»H  be  eligible  to  promotion 
»s  captain  iii)OQ  such  examination  as  may  be  prescribed  by  tlie  Secretary  of 

General  Orders,  No.  168,  War  Department^  December  29;  1917,  aeetLoa  3>  sob- 
6e<Mi«wi  2,  after  quoting  t!fct»  act  of  October  6,  1917,  aupra,.  provides,  *H*rr  alia: 

"  The  following  regulations  thereunder  are  prescribed  for  the  guidance  of  all 
ct)m'ernf»fl : 

(a)  No  first  lieutenant  of  the  Medical  Corxis  shall  be  promoted  to  the  grade 
of  captain  without  examinati<Hi, 

( h )  No  exnmination  shall  lie  had  for  the  promotion  of  a  first  lieateoant  under 
the  foiegolng  law  unless  he  shall  *  *  •  If  an  ofAcer  in  the  National  GuSird, 
havp  <*c)iupletiHl  one  year's  Feileral  service  in  the  Medical  Corps  thereof  since 
May  11,  IDIO     •     »     V 

The  requirement  of  paragraph  (b),  subsection  2,  section  3,  aapra,  is  "  be  shall 
*  *  *  if  an  officer  in  the  National  Gusird,  have  completed  one  year's  Federal 
service  in  the  Medical  CorpSw" 

Th*»sc  rejrnlatiou??  contemplate  serTice  as  an  ofiicer.  The  phrase  **have  com' 
pU'tcd  one  ;/rf?r'«  Fcthrnl  service  in  the  Medical  Corps,''  etc.,  means  service  as 
an  ofHccr.  If  service  as  an  enlisted  man  had  been  contempiated,  tlie  term 
*•  Meiliciil  Department "  wowld  have  been  used. 

3.  I  am  of  tlte  opinion  that  Feileral  serTice  as  an  enlisted  man  in  tlie  Medical 
Popartnient  of  the  National  Guard  since  May  11.  lOlG,  can  not  be  included  In 
one  yi^ftr'a  c«mtinnou«  service  necessary  to  render  a  first  lieutenant  eligible  for 
prtmiotion  to  tlie  grade  of  captain. 
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DESEKTION:  Absenee;  Reimbursement  by  Offieor  of  Reward  Paid  because 
of  his  laeorreet  Statement  that  Soldier  was  a  Deserter. 

A  soldier  having  been  for  three  clays  absent  without  leave  from  his  post, 
WushiHgton  Barracks,  D.  C,  his  company  commander  wrote  a  lettjcr  to  the  chief 
of  iHilice  of  Manchester,  N.  H.,  stating  that  unless  said  soldier  returned  the  fol- 
lowing day  he  would  be  considered  as  a  deserter  from  the  service  of  tlie  United 
States.  This  offlcial  arrested  the  soldier  several  days  later  and  delivered  him 
to  the  commanding  officer  of  Fort  CJonstitution  with  a  copy  of  the  letter  afore- 
said and  secured  from  him  the  usual  reward  of  $50.  Upon  being  advised  of  the 
payment  of  the  reward,  the  commanding  officer  at  Washington  BarraolvS  pro- 
tested tliat  the  soldier  was  not  a  deserter.  Heldy  that  the  police  official  was  jus- 
tified in  arresting  the  soldier  as  a  deserter  and  that  in  view  of  tlie  said  letter 
the  commanding  officer  of  Fort  Constitution  was  Justified  in  paying  the  reward, 
Jleld  further^  that  the  company  <?ommander  should  l>e  required  to  reimburse  the 
Government,  unless  lie  can  furnish  satisfactory  explanation  for  thus  advising 
the  chief  of  police,  causing  the  arrest  of  the  man  as  a  deserter  awl  the  conse- 
quent payment  of  the  reward,  when  th^  soldier  was  only  absent  wlthf»ui  leave. 
Army  Regulations  132,  provides  that  no  man  will  be  reported  as  a  deserter 
unless  the  company  commander,  after  a  thorough  investigation,  has  reason  to 
believe  that  tlie  absentee  does  not  intend  to  return. 

251. 

War  Department  J.  A.  G.  O.,  March  21,  1918.— To  The  Adjutant  G«*nnal, 

1.  Tlie  remaric  and  recommendation  of  this  office  is  requeste<l  with  rofereuce 
to  the  payment  of  a  reward  by  the  commanding  officer  at  Fort  Conslituiion, 
N.  H.,  to  the  chief  of  r)olice  of  Manchetitter,  N.  H,,  for  the  arrest  and  delivery  of 
Pvt.  Joseph  Zi,  P.  Muheu,  Engineers,  belonging  to  Washington  Barracks,  D.  C. 
The  coumianding  officer  at  Washington  Barrac'ks.  when  advised  of  the  arrest. 
Informed  the  commanding  officer  at  Fort  Constitution'  that  Pvt.  Maheu  was  not 
a  deserter,  but  was  only  absent  without  leave,  although  the  chief  of  police,  in 
making  the  arrest,  acted  upon  information  from  the  said  sold1er*s  commanding 
officer,  Capt.  K.  S.  Llttlejohn,  In  a  letter  dated  February  9,  1918,  which  advlse<l 
him  that  Pvt.  Maheu  had  absented  himself  from  the  post  at  Washington  liar- 
racks  on  February  6,  1918,  and  that^ 

"  Pvt.  Maheu  will  be  considered  a  deserter  from  the  service  of  the  Army  of 
the  I'nited  States  If  he  does  not  return  to  this  company  by  February  10,  1918.'* 

The  arrest  was  made  by  the  chief  of  police  on  or  about  February  14  and 
the  pi*isoner  delivered  at  Fort  Constitution  on  that  date  with  a  copy  of  the 
letter  which  the  chief  of  police  had  received  from  ^be  soldier's  commanding 
officer  at  Washington  Barracks,  dated  February  9,  referred  to  above,  and  the 
usual  reward  of  $50  was  paid. 

2.  It  Is  the  opinion  of  this  office  that  the  police  officer  was  justified  in  arrest- 
ing the  soldier  as  a  deserter,  and  that  the  commanding  officer  at  Fort  Constitu- 
tion was  warranted  In  paying  the  reward,  In  view  of  the  letter  of  February  9 
stating  that  Pvt.  Maheu  would  be  considered  a  deserter  If  he  did  not  return 
to  his  company  by  February  10.  The  only  question  is  whether  Capt.  Littlejohn 
should  be  required  to  reimburse  the  Government  the  amount  of  the  reward. 
Paragraph  laS.  Army  Ilegulations,  declares  that  "  no  man  will  be  reporte<l  a 
deserter  unless  the  company  commander,  after  a  thorough  Investigation,  has 
reflHon  to  believe  that  the  absentee  does  not  intend  to  return ;     ♦    ♦    *." 

It  Is  recommended  that  the  papers  be  referred  to  Capt.  Llttlejohn  for  a  rei)ort 
as  to  what  action  he  took  to  comply  with  this  i^egulation  l)efore  writing  to  the 
chief  of  police  at  Manchester.  N.  H.,  on  February  9  that  Pvt.  Maheu  **  will  l>e 
considered  a  deserter  from  the  ser>ice  of  the  Army  of  the  United  Stat&s  If  he 
does  not  return  to  this  company  by  February  10,  1918."  Unless  he  can  furnish 
satisfactory  explanation  for  thus  advising  the  chief  of  police  and  leading  him 
to  arrest  the  man  as  a  deserter,  mid  the  consequent  payhient  of  the  reward, 
when  the  soldier  was  only  absent  without  leave,  it  is  the  view  of  this  office  that 
he  should  be  required  to  reimburse  the  Government.  * 


BISCTHABOE:  Certltcate  of  DiscliMrge  should  be  ^igntl  by  Whom. 

If  an  enlisted  man,  to  be  discharged  on  surgeon's  certificate  of  disability, 
is  a  member  of  the  Medical  Department,  the  commander  of  the  base  hospital,  If 
a  flehl  officer,  should  pursuant  to  Army  Regulations  147,  sign  the  certificate  of 
discharge.    If  the  commander  of  the  base  hospital  is  not  a  field  officer,  then  the 
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camp  commander  is  the  proper  officer  to  sipn  the  discharge  or  he  may  designate 
a  particular  field  officer  to  i)erfom  this  duty.  In  all  ceases  in  which  the  man  to 
be  disclmrged  Is  not  a  member  of  the  Medical  Department  the  discliarge  sliould 
be  signed -by  tlie  camp  commander  or  a  field  officer  designated  by  him,  unless  a 
field  officer  of  tlie  soldier's  regiment  or  corps  be  present. 

220.8. 

War  Department,  J.  A.  G.  O.,  March  21,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  a  telegram  from  Camp  Mac- 
Arthur,  Tex,,  dated  March  9,  1918,  signed  "  Barth,"  requesting  a  decision  as  to 
whether  the  commander  of  the  base  hospital  or  the  camp  commander  should 
sign  discharges  of  men  dischargeil  on  surgeon's  certificate  of  disability,  there 
being  no  field  officer  of  the  man's  command  present. 

2.  Paragraph  147,  Army  Regulations,  provides: 

"  A  soldier,  on  his  discharge  from  service,  will  be  given  a  certificate  of  dis- 
charge signed  by  a  field  officer  of  his  regiment  or  corps,  or  by  the  commanding 
officer  when  no  field  officer  is  present.  When  more  than  one  field  officer  of  the 
I'eglment  or  corps  is  present,  the  commanding  officer  may  designate  a  particular 
field  officer  to  perform  this  duty,  and  in  any  case  the  commanding  officer  may 
require  the  discharge  to  be  submitted  to  him  before  delivery  to  the  soldier." 

This  office,  by  an  opinion  of  November  23,  1914  (Dig.  Ops.  J.  A.  G.  1917, 
p.  450),  considering  this  paragraph  held: 

"  That  the  term  *  field  officer '  according  to  lexicographers,  denotes  rank  only, 
and  not  duty,  signifying  a  *  colonel,  lieutenant  colonel,  or  major,'  and  that,  there- 
fore, whenever  an  officer  of  either  of  such  grades  of  any  staff,  corps,  or  depart- 
ment is  present  with  a  command,  discharges  of  enlisted  men  of  that  corps  or 
department  may  be  signed  by  such  officer." 

3.  I  am  of  the  opinion  that  if  the  man  to  be  discharged  is  a  member  of  the 
Me<llcal  Department,  and  the  commander  of  the  base  hospital  is  a  field  officer, 
he  should  sign  the  certificate  of  discharge.  If  the  commander  of  the  base 
hospital  is  not  a  field  officer,  then  the  camp  commander  is  the  proper  officer  to 
sign  the  discharge  or  he  may  designate  a  particular  field  officer  to  perform 
this  duty.  In  all  cases  in  which  the  man  to  be  discharged  is  not  a  member  of 
the  Medical  Department,  the  discharge  should  be  signed  by  the  camp  commander 
or  a  field  officer  designated  by  him,  unless  a  field  oflicer  of  the  soldier's  regi- 
ment or  corps  be  present. 

DISCIPLINE:  fompetency  of  Wife  as  Witness  in  Trial  of  Husband  for 
Violation  of  White  Slave  Act  and  Act  Forbidding  the  Mailing  of  Obscene 
Matter. 

Letters  sent  through  the  malls  by  husband  to  wife  persuading  her  to  come  from 
one  State  to  another  to  engage  in  prostitution  are  admissible  in  evidence  upon 
trial  of  the  husband  upon  charges  against  him  based  on  the  violation  of  the 
white  slave  act.  An  exception  is  made  to  the  general  rule  that  communications 
l)etween  hu.sband  and  wife  are  privileged  in  the  case  where  one  spouse  is  called 
as  a  witness  to  testify  to  a  personal  wrong  or  injury  sustained  from  the  other. 
Such  personal  injury  is  not  confined  to  acts  of  personal  violence,  but  may  be  a 
tort  against  the  wife,  or  a  serious  moral  wrong  inflicted  upon  her,  including 
the  precise  case  under  consideration  {Cohen  v.  United  titates,  214  Fed.  23,  29). 
Communications  which  were  obscene,  lewd,  or  lascivious  within  the  meaning 
of  Revised  Statutes,  section  3893,  as  amended  by  the  act  of  September  28, 
1888  (25  Stat.  496),  sent  through  the  mails  by  husband  to  wife  may  be  used  in 
evidence  to  support  a  charge  of  violation  of  this  statute,  notwithstanding  they 
were  communications  between  husband  and  wife  {United  States  v.  Musgrave^ 
IGO  Fe<l.  700). 

250.4. 

March  21,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 

To:  The  judge  advocate.  Camp . 

Subject :  Opinion  on  admissibility  of  obscene  letters  sent  through  the  mails  by 

husband  to  wife,  persuading  the  latter  to  come  from  one  State  to  another  to 

engage  in  prostitution,  upon  trial  of  husband  upon  charges  based  upon  the 

violation  of  the  white  slave  act. 

1.  Your  communication  of  March  13  requests  the  opinion  of  this  office  upon 
these  questions:   (a)  May  obscene  letters  from  husband  to  w^fe  sent  through 
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the  malls  be  Introflucecl  as  evidence  against  the  former?  <6)  May  letters  sent 
through  the  mails  by  husband  to  wife  persuading  her  to  come  from  Tennessee  to 
Texas  to  engage  in  prostitution  be  introduced  as  evidence  against  the  former? 

The  other  questions  contained  in  your  communication  are  involved  in  the 
two  just  stated. 

2.  While  it  does  not  clearly  so  appear,  it  has  been  assumed  that  the  obscene 
letters  to  which  you  refer  are  those  which  passed  from  husband  to  wife  for 
the  purpose  of  persuading  her  to  come  from  Tennessee  to  Texas  to  engage  in 
prostitution. 

Paragraph  227,  Manual  for  Courts-Martial,  contains  this  language :"  Com- 
munications between  husband  and  wife  are  privileged." 

This  regulation  is  no  broader  than  the  common  law  rule  that  the  wife  was 
not  a  competent  witness  for  or  against  her  husband,  and  that  communications 
between  husband  and  wife  were  not  admissible  in  evidence.  Neither  is  it 
broader  than  the  statutory  rule  found  in  most  States,  that  communications 
between  husband  and  wife  are  privileged,  and  that  neither  is  a  competent 
witness  ngainst  the  other  without  the  consent  of  the  spouse  upon  trial.  The 
common  law  made  an  exception  to  the  rule  of  privilege  in  cases  where  one 
spouse  was  called  as  a  witness  to  testify  to  a  personal  wrong  or  injury  sus- 
tained from  the  other.  {Cohen  v.  United  States,  214  Fed.  23,  29;  United 
states  V.  Qtcynne,  209  Fed.  993;  United  States  v.  Rispoli,  189  Fed.  271.) 
This  exception  is  found  expressed  in  the  statutes  of  most  of  the  States,  and  is 
quite  uniformly  read  into  the  statutes  of  other  States  by  judicial  construction. 

3.  In  the  case  of  Cohen  v.  United  States,  supra,  it  was  held  arguendo,  that 
the  wife  would  be  a  competent  witness  against  her  husband  in  a  prosecution  of 
the  latter  for  violation  of  the  white  slave  act,  where  the  wife  had  been  trans- 
ported by  the  husband  from  one  State  to  another  in  violation  of  that  act.  In 
tliat  case  the  court  said:  •  - 

"  We  are  of  the  opinion  that  the  personal  Injury  to  a  wife  which  permits  the 
admission  of  her  testimony  against  her  husband,  within  the  exception  recog- 
nized at  the  common  law,  and  expressed  in  the  Oregon  statute,  is  not  confined 
to  cases  of  personal  violence,  but  may  include  cases  involving  a  tort  against 
the  wife,  or  a  serious  moral  wrong  inflicted  ui)on  her,  and  that  in  a  case  of 
the  prosecution  of  a  man  for  bringing  his  wife  from  one  State  to  another  with 
intent  that  she  shall  practice  prostitution,  in  violation  of  the  white  slave  act, 
his  act  in  so  doing  is  such  a  personal  injury  to  her  as  to  entitle  her  to  testify 
against  him." 
The  same  views  were  expresse<l  in  the  G^^-ynne  and  Rlspoll  cases,  supra. 
The  Texas  Court*  of  Appeals  in  King  v.  Sasseman,  64  S.  W\  937,  approved 
the  principle  involved  in  this  doctrine,  although  the  question  was  not  neces- 
sarily before  that  court  for  decision. 

4.  It  is  the  opinion  of  this  office  that,  upon  the  facts  stated  in  your  commu- 
nication, the  wife  would  be  a  conii>etent  witness  against  her  husband,  and 
that  the  letters  which  passed  between  the  husband  and  wife,  would  be  admLs- 
sible  in  evidence  upon  due  proof  that  they  were  written  by  the  husband  and 
transmitted  through  the  mails  to  the  wife  for  the  purpose  of  accomplishing 
through  the  latter  a  violation  of  the  white  slave  act. 

There  is  another  theory  upon  which  the  letters  may  be  admitted  in  evidence. 
If  these  communications  were  written  by  the  accused,  and  were  transmitted 
to  his  wife  through  the  mails,  and  they  were  obscene,  lewd,  or  lascivious 
within  the  meaning  of  section  3893,  Revised  Statutes,  as  amended  by  the  act 
of  September  28.  1888  (25  Stat.  496),  they  may  be  used  in  evidence  in  support 
of  a  charge  of  violation  of  this  statute,  notwithstanding  they  were  communica- 
tions between  husband  and  wife  (United  States  v.  Musgrare,  160  I^'od.,  7(K)). 
Of  course,  to  render  them  admissible:  it  would  be  necessary  to  competently 
I>rove  that  they  were  written  by  the  accused,  and  by  him  deposited  or  caused 
to  be  deposited  in  the  miflls  for  transmission. 


EIGHT  HOIR  LAW :  Applicability  to  Snbeontract^^rs ;  and  t4)  Oontractj)  for 
the  Manafaetare  of  Articles  which  may  Usually  be  Bought  In  Open 
Market. 

A  contractor  agreed  with  the  Government  to  manufacture  certain  howitzer 
carriages,  the  contract  providing  that  all  subcontracts,  purchases,  etc.,  should 
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be  in  the  name  and  for  tlie  account  of  the  contractor,  and  should  not  bind, 
or  purport  to  bind»  the  United  States.  The  contractor  agreed  with  a  subcon- 
tractor for  the  manufacture  and  delivery  of  certain  machinery  and  equipment, 
including  gauges,  jigs,  and  fixtures  which,  according  to  the  Government  con- 
tract, were  to  become  the  property  of  the  United  States.  Held,  that  the  latter 
contract  is  not  within  the  provisions  of  the  eigiit  liour  law  of  June  19,  1912 
(37  Stat.  137),  since  that  law  by  its  terms  applies  to  every  contract  to  whicli 
the  United  States  is  a  party,  and  to  no  others.  Held,  further,  that  if  the  fore- 
fjoing  transactions  were  to  be  treated  as  a  purchase  of  machinery,  tools,  etc., 
by  the  United  States,  through  the  agency  of  the  contractor,  the  eight  hour  law 
would  not  api)ly,  since  the  statute  expressly  excepts  from  its  operation  articles 
which  may  lujually  be  bought  in  the  open  market.  Accordingly,  the  President's 
order  of  March  24,  1917,  suspending  the  operation  of  the  eight  hour  statute 
during  the  pending  emergency,  and  providing  for  a  i>ayment  of  time  and  one- 
half  for  work  in  excess  of  eight  liours,  is  not  applicable  to  the  aforesaid  con- 
tract for  the  manufacture  of  gauges,  jigs,  and  fixtures. 

230.44. 

War  Dei>jntmeut,  J.  A.  G.  O..  Iklarch  21,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  oflUe  are  desired  on  the  question  of  the  application  of 
the  eight  hour  law  to  supplies  furnished  a  contractor  by  subcontractors  muier 
circumstances  substantially  as  follows: 

The  Government  lias  a  contract  with  the  Standard  Steel  Car  Co.  of  Pitts- 
burgh, Pa.,  dated  October  29,  1917,  for  manufacturing  1,150  155-millimeter 
howitzer  carriages,  model  of  1938,  which  is  being  executed  in  part  by  the  Os- 
good Bradley  Car  Co.,  of  Worcester,  Mass.  Under  this  contract  the  Osgood 
Bradley  Car  Co.  is  purchasing  from  John  Bath  &  Co.,  Worcester,  Mass.,  ma- 
chinery and  equipment,  including  gauges,  jigs,  and  fixtures,  which,  according  to 
the  said  contract  of  October  29»  1917,  become  the  property  of  the  United  States. 
Most  of  the  gauges,  jigs,  and  fixtures  are  being  purcliased  from  John  Bath  &  Co., 
which  company,  in  common  with  most  of  the  machine  sliops  of  Worcester, 
Mass.,  is  operating  an  open  shop  on  the  basis  of  55  hours  per  week.  Of  the 
200  employ(»es  of  John  Bath  &  Co.,  about  40  ai'e  union  men  belonging  to  a 
local  branch  of  the  Machinists'  Union.  This  local  branch  claims  that  because 
John  Kath  iV:  Co.  is  working  on  jigs,  fixtures,  and  gauges  for  use  in  the  manu- 
facture of  military  supplies  under  the  eight  hour  law  that  they  are,  therefore, 
obligeti  under  this  law,  to  pay  time  and  one-half  for  all  time  in  exfess  of 
eight  hours  per  day.  The  question  is  submitted,  therefore,  whether  the  eight 
hour  law  apiilios  to  contracts  with  a  subcontractor  for  articles  of  equipment 
such  as  those  under  consideration.    In  submitting  the  question  it  is  said : 

"  The  decision  in  this  matter  is  far  reaching  in  it6  effect  as  a  very  large  pro- 
portion of  the  shops  manufacturing  machines  and  hand  tools,  jigs,  fixtures,  and 
gauges,  are  working  either  as  direct  contractors  or  as  subcontractors  for  equip- 
ment for  the  Unitwl  States  and  the  question  of  John  Bath  &  Co.  has  many 
parallels.'* 

2.  The  eight  hour  statute  of  June  19,  1912  (37  Stat.  137,  138),  by  its  terms 
api)lics  to  ci'ery  contrar't  to  tchich  the  United  States  is  a  party  that  does  not 
come  within  the  exceptions  contained  In  section  2  of  tlie  statute,  which  ex- 
ceptions include  "contracts  ♦  ♦  ♦  for  the  purchase  of  supplies  by  the  Gov- 
ernment, whether  manufactured  to  conform  to  particular  specifications  or  not, 
or  for  such  materials  or  articles  as  may  usually  be  bought  In  open  market 
♦     ♦    *     whether  made  to  conform  to  particular  specifications  or  not." 

3.  The  articles  and  supplies  in  question  are  being  procured  by  the  Osgood 
Bradley  Car  Co.  as  a  subsidiary  of  the  Standard  Steel  Car  Co.,  whose  contract, 
dated  October  29,  1917,  expressly  provides  that  the  contractor,  in  dealing  with 
parties  other  than  the  United  States  shall  make  all  subcontracts,  purcliases, 
etc. —  •« 

"  in  his  own  name  and  for  his  account  and  shall  not  bind,  or  purport  to  bind, 
the  I'nited  Slates  except  as  the  contracting  officer  shall  otherwise  in  writing 
direct." 

By  the  terms  of  the  contract  the  United  States  is  not  a  party  to  the  sub- 
contract by  which  the  contractor  secures  his  material,  tools,  etc.,  and  the  eight 
hour  statute  would  not,  therefore,  apply  to  such  subcontract. 

4.  If,  however,  contrary  to  the  view  expressed  in  the  preceding  paragraph, 
the  matter  be  treated  as  a  purcliase  of  tlie  machinery,  tools,  etc.,  by  the  Unite«l 
States  through  the  agency  of  the  contractor,  the  question  of  whether  or  not 
the  eight  hour  statute  would  apply  thereto  would  depend  upon  the  character  of 
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the  articles.  The  statute  expressly  excepts  from  its  operation  "  contracts  for 
the  purchase  of  supplies  by  the  Government,  whether  manufactured  to  cou- 
form  to  particular  specifications  or  for  such  materials  or  articles  as  may  usually 
be  bought  in  open  market  *  *  *  whether  made  to  conform  to  particular 
si)ecifications  or  not." 

Tlie  fact  tltst  the  statute  qualifies  tliese  exceptions  by  the  language  '*  whether 
made  to  conform  to  particular  specifications  or  not,"  Indicates  that  the  test 
laid  down  by  the  statute  is  not  whether  in  the  particular  instance  the  contract 
Is  for  the  purchase  of  ready  made  goods  or  for  goods  to  be  manufactured  to 
special  order;  but  that  tlie  test  is  whether  or  not  the  articles  contracted  for 
fall  within  the  class  that  ftuiy  us-uaUy  be  houpht  in  open  markets  The  articles 
listed  in  tbis  communication  are  classed  us  "  uuichine  and  hand  tools,  jigs,  fix- 
tures and  gauges,"  etc.,  ai'tlcles  which  appear  clearly  to  come  within  a  class  of 
articles  w^hlch  **  may  usually  be  bought  in  open  market,"  so  that  they  would 
be  within  the  exception  to  the  eight  hour  statute.  Being  witliin  the  exception 
to  tbe  statute,  they  would  also  be  excepted  from  the  operation  of  the  President's 
order  of  March  24,  1917,  suspending  the  operation  of  the  statute,  subject  to  the 
provisions  therein  contained  as  to  lucreaseil  pay  for  overtime  work.  The  Presi- 
dent's order  does  not  enlarge  the  operation  where  it  applies,  subject  to  the 
provision  of  tlie  naVal  appropriation  act  of  March  4,  1917  (39  Stat.  1169,  1192), 
requiring  pay  at  the  rate  of  time  and  one- half  for  all  time  in  excess  of  eight 
hours  per  day. 

OTFICE:  Keqniremeiits  as  to  Reeommissioiiing  Line  Officers  Transferred  to 
Forces  Other  than  Those  in  Which  They  Hold  Commissions. 

lane  officers  commissioned  in  the  Regular  Army,  the  National  Army,  the 
Officers*  Reserve  Corps  or  the  Fwieralissed  National  Guard  can  be  attache<t 
for  duty  with  a  similar  rank  to  any  of  tliese  forces,  irrespective  of  the  forces 
in  which  they  liold  commissions.  As  regards  the  actual  incorporation. into  and 
becoming  a  part  of  the  force  to  which  an  otiicer  may  be  assigned,  officers  of  the 
Regular  Army  may  become  incorporated  into  the  additional  forces  only  in  ac- 
cordance with  the  special  provisions  of  law  and  officers  of  the  other  forces  may 
become  a  part  of  tlie  Regular  Army  only  in  accordance  with  the  law  governing 
original  appointments  thereto.  While  as  a  matter  of  strict  law  a  Reserve 
ofiicer,  an  officer  of  the  National  Army,  or  an  officer  of  the  National  Guard 
miglit  he  incorporated  into  any  of  the  additional  forces  without  recommlssion, 
had  the  >comniission  run  generally  in  the  Army  of  the  United  States  or  in  tbe 
additional  forces,  yet  as  a  matter  of  administration  it  is  desirable  that  a  new 
commission  be  issued  upon  Incorporation  of  such  an  ofiicer  into  any  other  of 
the  additional  forces. 

210.7. 

War  Department,  J.  A.  G.  C,  March  21, 1918.— To  the  Chief  of  Field  Artillery. 

1.  In  your  letter  of  March  13,  you  ask — 

(a)  Whetlier  line  officers  commissioned  in  the  Regular  Army,  in  the  National 
Army,  in  tlie  Officers'  Reserve  Corps,  or  the  Federalized  National  Guard,  can 
be  assigned  to  service  with  similar  rank  to  any  of  these  forces,  irrespective  of 
the  force  in  which  they  hold  commission ;  and 

(5)  A  swim!  Tig  tlie  answer  to  (a)  to  be  in  the  affirmative,  is  it  necessary  that 
officers  so  assigned  accept  commissions  in  the  forces  to  which  they  are  trans- 
fared;  if  not,  in  what  respect,  if  any,  will  their  status  differ  from  officers 
originally  commissioned  in  that  force? 

2.-  The  term  "  assigned  to  service  "  as  employed  in  (a)  is  ambiguous.  It  may 
mean  (1)  assignment  in  the  sense  of  attachment  to  duty,  or  (2)  it  may  have 
the  sense  of  transfer  to,  to  incorporate  into,  and  become  a  part  of  the  force 
to  which  assigned. 

Responding  to  the  inquiry  in  its  former  sense,  there  can  be  no  question  but 
that  the  Commander  In  Chief  of  the  Army  may  attach  any  officer  of  the  Army 
to  duty  with  any  organization  of  the  Army  as  he  may  deem  it  advisable. 

Responding  to  the  inquiry  in  the  sense  of  incorporation  into  and  becoming  n 
part  of  the  force  to  which  the  officer  is  assigned,  reference  may  be  made  tr 
the  pertinent  portion  of  an  opinion  of-  this  office  dated^  September  17,  1917 
(Ops.  J.  A.  G.,  p.  142),  as  follows: 

*•  I  Imve  discussed  the  enlisted  personnel  and  have  found  nothing  in  their 
obligations  and  nothing  in  their  status  to  militate  against  the  view  here  adoptei). 
Addressing  myself  to  the  official  personnel,  I  come  to  a  similar  conclusion  except 
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as  to  (1)  the  officer  of  the  Regular  Army  and  (a)  the  officer  of  the  Officers' 
Reserve  Corps.  All  other  officers,  whether  they  have  been  commissioned  in  the 
so  called  National  Guard  component,  or  in  the  first  additional  force,  which  we 
call  the  National  Army,  or  shall  be  commissioned  in  the  second  additional  force 
of  500,000  men  when  drafted,  or  in  any  one  of  the  other  enumerated  forces,  have 
in  all  respects  similar  status  and  obligations.  The  officer  of  the  Regular  Army 
differs  from  the  officers  of  the  other  forces  In  that  his  status  Is  permanent  and 
there  are  many  distinguishing  characteristics  based  upon  that  distinctive  fea- 
ture. Officers  of  the  Regular  Army  constitute  the  only  personnel  in  the  Army  of 
the  United  States  that  Is  permanent ;  all  else  is  temporary.  The  statute  clearly 
recognizes  this  distinction.  Regular  officers  may  not  be  transferred  to  the  other 
forces,  but  they  may  be  appointed  thereto  In  the  manner  prescribed  by  statute 
and  not  otherwise.  Officers  of  the  other  forces  can  not  become  officers  of  the 
Regular  Army,  except  by  original  appointment  as  the  statute  prescribes.  There 
can  be  no  such  thing  as  transfers  of  Regular  officers  to  the  other  forces  or  of 
officers  of  the  other  forces  to  the  Regular  Army.  So,  too,  the  officer  of  the  Re- 
serve Corps  is  to  be  distinguished  from  officers  of  the  other  forces  in  that  he 
has  a  fixed,  limited  tenure  of  office  and  a  specified  use.  These  incidents  pre- 
clude homogeneity  with  the  other  forces.  But  the  great  majority  of  officers  will, 
of  course,  belong  to  the  forces  other  than  the  Regular  Army  and  the  Officers' 
Reserve  Corps  and  these  officers  are  in  all  respects  on  the  same  plane  and  their 
homology  should  be  recognized. 

"  There  are  in  the  eyes  of  the  law  but  three  kinds  of  commissioned  officers ; 
Those  of  (1)  Regular  Army;  (2)  All  forces,  other  than  the  Regular  Army, 
enumerated  in  the  selective  sen-Ice  law;  (3)  Officers*  Reserve  Cori^s.  I  see 
no  reason  why  administration  should  not  conform." 

From  which  It  follows  that  officers  of  the  Regular  Army  may  become  incor- 
porated into  additional  forces  only  in  accordance  with  the  special  provisions 
of  law,  and  that  the  officers  of  the  other  forces  may  become  a  part  of  the 
Regular  Army  only  in  accordance  with  the  law  governing  original  appointments 
thereto.  But  as  regards  the  additional  forces,  officers  of  the  National  Army, 
and  of  the  Federalized  National  Guard,  and  of  the  Officer's  Reserve  Coi-ps,  all 
are  upon  the  same  plane  for  the  purposes  of  int^ratlon  with  said  additional 
forces,  certainly  so  for  practical  purposes  of  administration. 

3.  Responding  to  (&)  :  Officers  merely  attached  for  duty  with  other  organi- 
zations perform  duty,  of  course,  with  such  organizations  by  virtue  of  their  com- 
missions, and  are  not  to  be  recommlssioned  when  incorporated  into  and  Inte- 
grateil  with  an  additional  organization.  I  should  also  have  said,  as  a  matter  of 
law,  that  a  Reserve  officer  and  an  officer  of  the  so  called  National  Army,  and  an 
officer  of  the  so  called  National  Guard  could  have  been  Incorporated  into  any 
of  the  additional  forces  without  recommlsslon,  had  the  commission  run,  gen- 
erally, in  the  Army  of  the  United  States  or  in  the  additional  forces  provided  for 
by  the  selective  service  law  instead  of  In  some  particular  element  thereof.  As  a 
matter  of  law,  I  still  think  that  much  can  be  said,  but  in  view  of  the  ad- 
ministrative distinctions  that  have  been  made,  rather  unfortunately,  I  think, 
between  the  various  elements  composing  the  additional  forces,  administration 
would  probably  be  better  served  by  a  new  commission. 


ARMT:  Right  of  Noncommissioned  Officer  to  Hold  Office  of  Notary  Pablic. 

A  noncommissioned  officer  may  accept  and  hold  the  office  of  notary  public, 
provided  that  his  performance  of  the  functions  thereof  do  not  Interfere  with  his 
military  duties. 

220.4. 

March  21,  1918. 

1.  You  desire  the  opinion  of  this  office  upon  the  question  whether  or  not  a 
noncommissioned  officer  may  accept  and  hold  the  office  of  notary  public,  in  view 
of  the  provisions  of  paragraph  82,  Array  Regulations,  which  Is  based  on  section 
1222,  Revised  Statutes. 

2.  Paragraph  82,  Army  Regulations,  provides  as  follows: 

"  An  officer  of  the  Army  on  the  active  list  who  accepts  or  exercises  the  func- 
tions of  a  civil  office  contrary  to  law  thereby  ceases  to  be  an  officer  of  the  Army. 
An  officer  on  the  active  list  can  not  lawfully  accept  or  hold  any  office  created  by 
State  or  municipal  authority,  whether  in  State  military  organizations  or 
otherwise." 
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Thus' it  is  seen  that  the  prohibition  of  the  Army  Regulations  applies  to  a  com- 
missioned officer  of  the  Regular  Army,  as  distinguished  from  a  noncommis- 
sioned officer.  Accordingly,  the  Inhibition  of  the  Federal  statute  does  not  apply 
to  acceptance  by  a  noncommissioned  officer  of  an  appointment  as  notary  public 
of  a  State.  So  far,  then,  as  the  Federal  statute  is  concerned,  there  seems  to  be 
no  objection.  Of  course,  his  performance  of  the  functions  of  a  notary  public 
must  not  interfere  with  his  military  duties. 


OFFICE:  Appointment  of  Cadets  to  United  States  Military  Aeademy. 

Under  existing  law  (sec.  1,  act  of  May  4,  1916,  39  Stat.  62)  the  President 
is  authorized  to  s^ect  and  appoint  the  cadets  at  the  United  States  Military 
Academy.  In  practice  the  names  of  those  appointed  from  the  several  con- 
gressional districts  and  from  the  States  at  large  are  recommended  to  the 
President  by  the  Members  of  Congress  representing  the  State  or  district  where 
any  such  cadet  actually  resides,  but  there  Is  no  provision  of  law  or  established 
custom  which  binds  the  President  to  appoint  the  person  or  persons  so  recom- 
mended. With  respect  to  the  80  cadets  who  may  be  appointed  from  the  United 
States  at  large,  20  of  these  must  by  the  terms  of  the  statute  be  selected  from 
among  the  honor  graduates  of  educational  Institutions  having  among  their  per- 
sonnel. Regular  Army  officers  detailed  as  professors  of  military  science  and 
tactics.  The  President  has  regularly  selected  and  appointed  to  West  Point  the 
sons  of  Regular  Army  officers  among  such  80  cadets  which  he  is  permitted  to 
appoint  at  large ;  and  has  made  all  such  appointments  at  large  from  among  the 
classes  of  applicants  that  are  not  eligible  to  appointment  from  the  congres- 
sional districts.  This  should  be  so,  because  since  the  sons  of  Regular  Army 
officers  do  not  as  a  rule  have  an  actual  residence  in  any  of  the  districts  or 
States  of  the  United  States,  they  might  otherwise  be  denied  well  deserved  ap- 
pointments. The  President,  as  he  sees  fit,  may  select  and  appoint  the  son  of 
a  Reserve  officer  to  the  United  States  Military  Academy,  but  If  the  long  standing 
custom  of  reserving  appointments  at  large  for  sons  of  officers  of  the  Regular 
Army  is  adhered  to,  he  should  make  such  selection  from  the  number  of  cadets 
allowed  to  the  congressional  districts  and  each  State  at  large,  and  should  not, 
unless  the  exigencies  of  the  situation  should  require,  select  and  appoint  such 
cadet  as  a  part  of  the  80  from  the  United  States  at  large. 

351.1. 

Mabch  21,  1018. 
[ Memorandum  for  tbe  Secretary  of  War.] 

Subject:  Whether  the  President  may  properly  appoint  the  son  of  a  Reserve 
officer  to  the  United  States  Military  Academy. 

1.  The  question  submitted  Is  whether  the  son  of  a  Reserve  officer  may  properly 
receive  an  appointment  at  the  hands  of  the  President  to  the  Unite<l  States 
Military  Academy,  subject,  of  course,  to  the  customary  competitive  examination. 

2.  It  is  provided  In  (sec.  1,  act  of  May  4,  1916,  39  Stat.  62)  that  "The  Corps 
of  Cadets  at  the  United  States  act  Military  Academy  shall  hereafter  consist  of 
two  for  each  congressional  district,  two  from  each  Territory,  four  from  the  Dis- 
trict of  Columbia,  two  from  natives  of  Porto  Rico,  four  from  each  State  at  large, 
and  eighty  from  the  United  States  at  large,  twenty  of  whom  shall  be  selected 
from  among  the  honor  graduates  of  educational  Institutions  having  officers  of 
the  Regular  Army  detailed  as  professors  of  military  science  and  tactics  under 
existing  law  •  ♦  *  They  shall  be  appointed  by  the  President,  and  shall, 
with  the  exception  of  the  eighty  appointed  from  the  United  States  at  large,  be 
actual  residents  of  the  congressional  or  territorial  district,  or  of  the  District 
of  Columbia,  or  of  the  Island  of  Porto  Rico,  or  of  the  States  respectively,  from 
which  they  purport  to  be  appointed." 

Under  existing  law  (sec.  1,  act  of  May  4,  1916,  39  Stat.  62)  the  President 
Is  authorized  to  select  and  appoint  the  cadets  at  the  United  States  Military 
Academy.  In  practice,  the  names  of  those  appointed  from  the  several  con- 
gressional districts  and  from  the  States  at  large  are  recommended  to  the 
President  suggested  and  brought  to  the  attention  of  the  appointing  power,  by 
the  Representative  in  Congress  of  the  district  where  any  such  cadet  actually 
resides,  but  there  is  no  provision  of  law  or  established  custom  which  binds  the 
Presiflent  to  appoint  the  person  or  persons  so  suggested  and  recommended. 
Obviously,  the  President  can  appoint  whomsoever  he  sees  fit.    He  may  or  he  may 
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not,  as  he  thinks  best,  follow  the  Ruggestions  of  the  Representatives  In  Con- 
gress.   At  any  rate,  he  Is  not  required  to  do  so. 

3.  The  President  is  further  authorized  to  select  and  appoint  from  the  Unltod 
states  at  large  80  such  cadets,  20  of  whom  shall  be  selected  from  among  the 
honor  graduates  of  eclucatlonal  institutions  having  among  their  personnel 
Regular  Army  officers  detailed  as  professors  of  military  science  and  tactics 
under  existing  law  or  any  law  as  provided  for  expressly  in  the  said  section  1 
of  the  act  of  May  4.  lOlG,  supra.  The  President,  as  is  generally  known,  has 
regularly  selected  and  appointed  to  West  Point  the  sons  of  Regular  Army  offi- 
cers among  the  80  cadets  which  he  is  permitted  to  appoint  at  large;  and 
has  made  all  such  apt>ointnients  at  large  from  among  the  classes  of  applicants 
that  are  not  eligible  to  appointment  from  the  congressional  districts.  This 
should  be  so,  because  the  sons  of  Regular  Army  officers  do  not,  as  a  rule,  have  an 
actual  residence  In  any  of  the  districts  or  States  of  the  United  States.  Wherever 
pr)ssil)le  this  nde  of  selection  should  be  observed  and  followed ;  otherwise,  the 
sons  of  such  officers  might  1)e  denied  well  deserved  appointments  due  to  the  fact 
tliat  they  would  not  have,  as  the  term  is  used,  actual  residence  in  any  con- 
gressional or  territorial  district  from  which  they  might  be  selected  and  ap- 
ix>inte<l. 

In  the  matter  of  appointing  the  son  of  a  Reserve  officer,  there  is  no  reason, 
assuming  the  existence  (»f  the  necessary  qualifications,  why  the  son  of  such  an 
officer  should  not  be  appointe<1,  but  not*a«  one  of  the  80  cadets  at  large  tchich 
the  PresideA\t  is  authorized  to  appoint  hy  the  act  of  May  -),  19t6.  There  can, 
however,  be  no  question  that  a  Reserve  officer,  as  compared  with  a  Regular  Army 
officer,  will  have  a  fixed  actual  residence  while  the  Regular  Army  officer  will 
very  likely  not  occupy  such  a  status.  J'or  if  the  son  of  a  Reserve  officer  were 
appointed  from  the  **  80  at  large "  ancl  not  from  those  allowed  the  districts. 
Territories,  or  the  State  at  large  where  his  actual  residence  may  be,  the  selec- 
tion and  appointment  as  before  indicated  would  be  at  the  expense  of  the  sons 
of  Regular  Army  office i*s  whose  fathers  have  no  actual  fixed  residence  in  the 
districts  and  States  of  this  country  due  to  their  being  ordered  from  place  to 
place. 

4.  It  is,  therefore,  the  view  of  this  office  that  the  President,  as  he  sees  fit.  may 
s€>lect  and  api>oint  the  son  of  a  Reserve  officer  to  the  United  States  Military 
Academy,  hut  if  the  long  standing  custom  of  reserving  apiJointments  at  large 
for  sons  of  officers  of  the  Regular  Army  is  adhered  to,  he  should  make  such 
selections  from  the  number  of  cadets  allowed  to  the  congressional  districts, 
the  Territories,  the  District  of  C>>lumhia,  Porto  Rico,  and  each  -State  at 
large,  and  should  not.  unless  the  exigencies  of  the  situation  should  require,  select 
and  appoint  such  cadets  as  a  part  of  the  SO,  from  the  United  States  at  large. 
It  Is  to  be  understood,  of  coui-se,  that  the  President  has  absolute  discretion  in 
making  the  appointment  of  cadets  at  large,  except  only  for  the  requirement 
that  20  honor  graduates  of  the  scliools  described  must  be  among  the  numl)er 
appointed.  The  consi<l era t ions  upon  wiiich  this  opinion  is  based  are  therefore 
those  of  policj"  and  of  long  standing  practice  rather  than  of  legal  requirement. 


PUBLIC  PROPERTY:  Authority  for  Aeqaisitlon  of  €Uy  and  GraTel  Laads 
for  Use  ia  Coastruetioa  of  Cantonments. 

Certain  clay  and  gravel  lands  needed  by  the  Government  for  the  purpose  of 
obtaining  clay  and  gravel  in  connection  with  cantonment  and  other  constnic- 
tion  may  not  be  requisitioned  under  authority  of  section  12  of  the  act  of  August 
10,  1917  (40  Stat.  276,  279),  since  the  "  necessaries  "  there  authorized  to  be  taken 
over  by  the  President  are  defined  in  section  1  of  said  act  as  foods,  feeds,  and 
fuels,  and  the  materials  and  equipment  required  for  the  production  thereof. 
Sucli  lands  may  be  acquired  under  the  act  o*  July  2,  1917  (40  Stat.  241),  which 
authorizes  the  acquisition  by  condemnation,  purchase,  etc.,  of  lands  neetled 
for  the  site,  location,  or  construction  of  military  training  camps. 

001. 

War  Department,  J.  A.  G.  O..  March  21,  1918.— To  the  Chief  of  Staflf. 

1.  V>y  your  memorandum,  dated  March  19,  1918,  you  submit  a  memorandum 
from  the  chief  of  the  cantonment  division,  making  request  to  the  effect  that 
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certain  clay  and  grrnvel  lands  owned  by  the  American  Clay  Co.,  near  Baltimore, 
IMd.,  be  requisitioned,  with  instructions  to  prepare  the  necessary  papers  to 
obtain  the  land  in  question  by  condemnation  or  requisition.  With  the  memo- 
rauduni  of  the  chief  of  the  cantonment  division  there  Is  submitted-the  draft 
of  a  requisition  which  purports  to  requisition  these  lands  under  section  12  of 
the  act  of  Congress,  appro  veil  August  12, 1917  (40  Stat.  276,  279),  which  author- 
izes the  requisitioning  of  any  "  mine  or  other  plant,"  inter  aKa,  whenever  the 
President  shall  "  find  It  necessary  to  secure  an  adequate  supply  of  neccsgariea 
for  tlie  support  of  the  Army,  or  the  maintenance  of  the  Navy,  or  for  any  other 
public  use  connected  with  the  common  defense,"  etc. 

Tho  word  **  necessaricfi  **  Is  defined  In  section  1  of  said  act  as  covering, 
*'  food.s,  feeds,  fuel,  including  fuel  oil  and  natural  gas,  and  fertilizer  ingredients, 
tools,  utensils,  implements,  machinery  and  equipment  required  for  the  actual 
production  of  foods,  feeds,  and  fuclj  hereafter  In  this  act  called  necessaries,"  etc. 

In  view  of  this  statutory  definition  of  the  word  "necessaries"  as  used  In 
said  act,  the  authority  to  requisition  the  "mine  or  other  plant"  for  the  pur- 
pose of  securing  "  an  adequate  supply  of  necessaries "  would  not  authorize 
the  requisitioning  of  land  for  the  puriwses  under  consideration,  that  is,  **  the 
puriios^  of  obtaining  clay  and  gravel  in  connection  with  cantonment  and  other 
construction." 

2.  The  only  other  statute  under  which  the  desired  action  might  be  taken  is 
that  of  July  2,  1917  (40  Stat.  241),  providing  for  the  acquisition  by  condemna- 
tion, purchase,  etc.,  of  lands  "  needed  for  the  site,  location,  construction,  or 
prosecution  of  works  for  fortifications,  coast  defenses,  and  military  training 
camps." 

The  language  of  this  act  not  only  authorizes  the  acquisition  of  lands  needed 
for  the  site  of  a  military  training  camp,  but  also  the  acquisition  of  lands  needed 
for  the  location  or  construction  of  a  milltai-y  training  camp.  It  would,  there- 
fore, authorize  the  acquisition  of  lands  required,  as  In  this  case,  to  secure  a 
necessary  supply  of  "  clay  and  gravel  in  connection  with  cantonment  and 
other  construction  "  on  a  military  training  camp.  Under  this  view  as  to  the 
scope  of  this  act,  I  submit  the  draft  of  a  letter  to  the  Attorney  General  making 
request  that  he  will  institute  proceedings  under  the  act  of  July  2,  1917,  supra, 
for  the  acquisition  of  a  temporary  Interest  in  these  lands  for  the  purposes 
stated. 


APPROPRIATIONS:  Expenses  of  Military  Ese^rts  for  FiiHerals  of  En- 
listed Men. 

Under  existing  law  and  the  custom  of  the  service  there  Is  no  authority  for 
th^  expenditure  of  Government  funds  for  expenses  of  military  escorts,  firing 
parties,  buglers,  and  pall  bearers,  detailed  from  Army  posts  or  camps  for 
funerals  of  enlisted  men  of  the  National  Guard  and  National  Army  who  have 
died  in  the  service,  and  whose  bodies  have  been  sent  home  for  Interment,  unless 
In  a  specific  instance  directed  by  the  Secretary  of  War ;  but  Government  trans- 
portation may  be  used  for  this  purpose  whenever  It  Is  practicable  to  do  so. 

293.3 

War  Department,  J.  A.  G.  O.,  March  22,  1918.— To  the  Chief  of  Staff. 

1.  The  question  presented  in  the  above  memorandum  is  whetlier  there  Is  , 
authority  under  existing  law  for  the  expenditure  of  Government  funds  for  ex- 
penf;es  of  military  escorts,  firing  parties,  buglers,  and  pall  bearers,  detailed 
from  Army  poBts  or  camps  for  funerals  of  enlisted  men  of  the  National  Guard 
and  National  Army  who  have  died  in  the  service,  and  whose  bodies  have  been 
sent  home  for  interment. 

2.  The  Secretary  of  War,  as  the  representative  of  the  President,  has  very 
broad  ix)wers  of  discretion  in  directing  the  movements  and  operations  of  the 
Army,  or  any  part  thereof ;  and  as  to  what  is  a  proper  military  purpose,  within 
the  constftutlonal  limitations,  for  the  emploj^ment  of  the  military  forces  ordi- 
narily 1«  not  .subject  to  question  when  it  has  been  determined  by  the  Secretary 
of  War.  The  appropriations  for  tlie  support  of  the  Army  are  available  for  all 
autliorized  movements  and  operations  of  the  Army.  The  details  of  detach- 
ments of  soldiers  to  act  as  escorts  or  for  otlier  appropriate  purposes  In  connec- 
tion with  the  bui'ial  of  a  deceased  soldier  who  has  been  sent  to  his  home  for 
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Interment  is,  so  far  as  the  letter  of  the  law  Is  concerned,  well  within  the 
power  and  discretion  of  the  Secretary  of  War,  for  which  purposes,  when  de- 
tails are  duly  made,  expenditures  may  be  made  from  the  Army  appropriations 
in  the  usual  manner. 

3.  Tliere  is  to  6e  considered,  how^ever,  the  settled  practice  of  the  Army, 
amounting  to  an  administrative  interpretation  of  the  law  governing  such  aj)- 
propriations.  Under  this  practice  the  sending  of  funeral  escorts  under  cir- 
cum.stances  involving  expenditures  of  appropriations  for  travel  has  not  been 
construed  to  be  within  the  authority  of  such  appropriations.  On  the  other 
hand,  this  practice  has  permitted  the  use  of  Government  transportation  for 
such  purposes,  no  actual  expenditure  of  funds  being  Involved  therein. 

4.  I  am  of  the  opinion  that  appropriations  may  not  properly  be  expended  for 
the  transportation  of  funeral  escorts,  at  least,  unless  In  a  specific  instance  dl- 
rectetl  by  the  Secretary  of  War;  but  that  Government  transportation  may  be 
used  for  his  purpose  whenever  it  is  practicable  to  do  so. 


ENLISTMENT:  Person  Jndicially  Declared  Insane;  Eligibility  for. 

Since  insane  persons  are  not  eligible  for  enlistment  In  the  Army  (R.  S.  sec. 
1118;  A.  R.  849)  and  since  a  status  judicially  established  Is  presumed  to  con- 
tinue until  the  contrary  is  shown,  it  follows  that  a  person  who  has  been  legally 
adjudged  insane  would  be  ineligible  for  enlistment  until  his  sanity  is  affirma- 
tively established.  In  the  event  of  his  being  found  sane,  his  acceptance  would 
depend,  among  other  things,  upon  whether  his  recovery  is  complete  or  only 
temporary,  and  whether  In  view  of  his  previous  insanity  he  would  be  physically 
fit  to  stand  the  rigors  and  answer  the  continuous  and  ever  exacting  require- 
ments of  the  military  service. 

342. 

War  Department,  J.  A.  G.  O.,  March  22,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  ofl^ice  for  remark  a  letter  from  Francis 
M.  Purlfuy,  Tuscaloosa,  Ala.,  March  15.  1918,  who  asks  wliether  a  person  who 
has  been  an  inmate  of  an  institution  for  the  Insane  can  enlist  in  the  Army,  and 
does  the  judgment  of  a  court  of  competent  jurisdiction  adjudging  a  person  in- 
sane, disqualify  such  person  from  enlistment. 

2.  Section  1118,  Revised  Statutes,  provides  that: 

"  No  man  under  the  age  of  36  years,  no  insane  or  intoxicated  person,  no 
deserter  from  tlie  military  service  of  the  United  States,  and  no  person  convicted 
of  an  offense  of  felony  can  be  mustered  into  the  military  service." 

Paragraph  849,  Army  Regulations,  provides,  inter  alia: 

"  Enlistment  or  acceptance  with  a  view  to  enlistment  of  persons  of  any  of 
the  following  classes  Is  prohibited :  Insane  or  intoxicated  persons    ♦    *    ♦." 

Army  Regulations  governing  the  recruiting  service  provide  for  medical  exami- 
nation of  applicants  for  enlistment  in  accordance  with  authorized  rules  pub- 
lished for  the  examination  of  recruits  and  no  recruit  Is  enlisted  until  he  has 
been  given  a  thorough  medical  examination.  •As  a  general  principle  a  status 
judicially  established  is  presumed  to  continue  until  the  contrary  Is  shown. 
That  Is,  having  once  been  adjudged  insane,  an  applicant  for  enlistment  would 
not  be  eligible  to  enlist,  and  in  fact  would  not  be  accepted  as  an  enlisted  man, 
until  his  sanity  was  legally  established.  In  the  event  of  his  being  found  sane, 
he  would  be  subject  to  acceptance,  depending,  among  other  things,  upon 
whether  his  recovery  was  complete  or  only  temporary,  and  whether  in  view  of 
his  previous  insanity  he  would  be  physically  fit  to  stand  the  rigors  and  answer 
the  continuous  and  ever  exacting  requirements  of  the  military  service. 


PAY  AND  ALLOWANCES:  Mileage  of  Officer  RepoHing  for  Dnty  at  Reqaest 
of  the  War  Department,  in  Advance  of  Issuance  of  Formal  Orders. 

A  Reserve  officer,  by  or  with  the  approval  of  his  regimental  commander,  was 
informally  notified,  on  July  1,  1917,  that  his  application  for  a  commission  In 
a  Railway  Engineers*  Regiment  had  been  approved  and  that,  while  such  com- 
mander had  no  authority  to  order  him  to  duty,  his  services  were  very  badly 
needed  to  assist  In  handling  the  recruits,  and  it  would  be  much  appreciated  if  he 
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would  waive  the  legal  requirements  and  report  for  duty  in  advance  of  his  or- 
ders. This  officer  Joined  his  regiment  forthwith,  without  having  received  either 
commission  or  assignment  orders.  Subsequently  orders  were  duly  Issued  as- 
signing him  to  the  regiment  in  question  for  duty.  His  travel  having  i)een  ap- 
proved by  the  Secretary  of  War ;  Ueld^  that  inasmuch  as  the  War  Department 
has  ratified  the  action  of  the  Engineer  Department  taken  July  1,  1917,  as  in 
effect  placing  him  on  active  duty  from  that  date,  and  since  he  entered  upon 
active  duty  from  that  date,  his  claim  for  mileage  from  his  home  to  his  first 
duty  station  should  be  allowed. 

245.6. 

War  Department,  J.  A.  G.  O.,  March  22,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  ofllce  is  requested  whether  Capt.  Alva  H.  Perkins,  Engi- 
neer Oflacers*  Reserve  CJorps,  Seventeenth  Engineers,  Railway,  is  entitled  to 
mileage  for  travel,  July  1  and  2,  1917,  from  St.  Augustine,  Fla.,  to  Atlanta,  Ga., 
for  first  duty. 

2.  Doubt  arises  in  this  case  because  of  the  fact  that  Capt.  Perkins,  It  ap- 
pears, performed  the  travel  before  he  was  officially  ordered  to  active  duty,  and 
assigned  to  the  Seventh,  now  the  Seventeenth,  Regiment  of  Engineers.  Capt. 
Perkins,  however,  bases  his  claim  for  mileage  upon  certain  equitable  circum- 
stances. He  refers  first  to  a  letter  received  from  Mr.  S.  M.  Felton,  at  Chicago, 
"  Adviser  to  Chief  of  Engineers,"  which  apparently  he  received  on  or  prior  to 
July  1,  1917,  advising  him  as  follows: 

"  Upon  recommendation  of  MaJ.  Sewell,  I  yesterday  approved  your  commis- 
sion of  captain  in  the  Engineer  Officers*  Reserve  Corps  and  assignment  to  the 
Seventh  Engineers  at  Atlanta,  Ga." 

('apt.. Perkins  states  that  upon  receipt  of  this  communication  he  proceeded 
from  his  home,  St.  Augustine,  Fla..  to  Atlanta,  Ga.,  at  his  own  expense,  to  Join 
his  regiment  "  without  having  received  either  commission  or  assignment  orders." 
He  also  submits  a  letter  from  MaJ.  William  G.  Atwood.  of  the  Seventeenth  Engi- 
neers, dated  February  8,  1918,  explaining  the  circumstances,  as  MaJ.  Atwood 
recalled  them,  of  Capt.  Perkins  having  performed  the  travel  before  receipt  of 
travel  orders,  as  follows: 

"  1.  Notice  was  received  at  the  recruiting  office  of  the  Seventh  Reserve  Engi- 
neers, now  the  Seventeenth  Engineers,  Railway,  that  Capt.  Perkins  had  re- 
ceived his  commission  and  could  report  for  duty,  but  that  he  had  not  received 
any  orders. 

'*  2.  I  distinctly  remember  either  a  letter  or  message  sent  to  Capt.  Perkins, 
signed  either  by  the  commanding  officer  of  the  regiment  or  by  myself,  telling 
him  that,  while  we  had  no  authority  to  order  him  to  duty,  his  services  were 
very  badly  needed  to  assist  in  handling  the  recruits,  and  that  It  would  be  much 
appreciated  if  he  would  waive  the  legal  requirements  and  report  for  duty  in 
advance  of  his  orders.  This  he  did,  and  in  Justice  to  Capt.  Perkins,  It  would 
seem  proper  that  he  receive  his  travel  pay  from  his  home  to  Atlanta,  Ga., 
where  the  regiment  was  moblllzetl." 

3.  Capt.  Perkins  was  assigned  to  active  duty  by  Special  Orders,  No.  161.  War 
Department,  dated  July  IS,  1917,  reading  as  follows : 

"  106.  Capt.  Alva  H.  Perkins,  Engineer  Officers'  Reserve  Corps,  is  ordered  to 
active  duty  and  assigned  to  the  Seventh  Engineers,  National  Array.  Atlanta,  Ga. 
He  will  report  In  person  to  his  regimental  commander  for  assignment  to  duty." 

By  Special  Orders,  No.  277,  War  Department,  November  27,  1917,  it  was  pro- 
vided : 

"  23.  The  assignment  to  active  duty  by  the  Chief  of  Engineers  of  Capt.  Alva 
H.  Perkins,  Engineer  Officers'  Reserve  Corps,  on  July  1,  1917,  Is  announced." 

Upon  the  back  of  the  mileage  voucher  of  Capt.  Perkins  for  the  travel  in  ques- 
tion has  been  indorsed,  by  order  of  the  Secretary  of  War,  November  27,  1917, 
the  following: 

••  The  travel  for  which  mileage  Is  claimed  herein  Is  approved  as  having  been 
necessary  in  the  military  service." 

4.  Section  38  of  the  national  defense  act,  approved  June  3,  1916  (39  Stat.  166, 
19(>),  relating  to  the  assignment  of  Reserve  officers  to  active  duty  In  time  of  war, 
provides  that  they  shall  be  entitled  to  the  pay  and  allowances  of  the  corre- 
sjKinding  grades  In  the  Regular  Army  "  from  the  date  upon  which  they  shall  be 
required  by  the  terms  of  their  orders  to  obey  the  same."  This  authority  Includes 
niileage  for  travel  in  Joining  first  duty  stations. 
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Inasiiiuch  as  the  War  Departjuent  has  ratified  the  nctloQ  of  the  Engineer 
Department  taken  July  1«  1917,  as  in  effect  placing  Capt.  Perkins  on  acti\'« 
duty  from  that  date,  I  am  of  opinion  that  the  approval  of  his  travel  by  the 
Secretary  of  War,  as  shown  upon  his  mileage  voucher  herewith,  is  sufficient 
to  authorize  the  payment  of  his  mileage  claim. 


EXPIiOSlVES:  Control  and  Protection  of,  by  the  Oovernment. 

Tlie  act  of  October  G,  1917  (40  Stat.  385)  confers  authority  upon  the  Director 
of  the  Bureau  of  Mines  to  control  the  distribution  and  manufacture,  as  well  as 
the  storage,  use  and  possession  of  dynamite  or  other  explosives.  There  is  no 
provision  expressly  authorizing  the  employment  of  troops,  although  the  resort 
to  such  protection  is  clearly  contemplated  by  the  act,  and  is  incidental  to  the 
power  it  confers.  Accordingly,  the  Militia  Bureau,  upon  request  duly  made, 
may,  in  proper  case,  assign  a  suflicient  number  of  troops  to  guard  and  protect 
such  (explosives  as  are  stored  within  close  proximity  tP  a  quartermaster  depot. 

473.86. 

War  Department,  J.  A.  G.  O.,  IMarch  23,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  to  this  office  for  recommendation 
and  remark  what,  if  any,  stej^s  should  be  legally  taken  to  carry  out  the  sugges- 
tions contained  in  tlie  letter  from  the  Quartermaster  General  under  date  of 
March  13,  1918.  In  that  letter,  relating  to  the  "storage  of  dynamite"  it  ap- 
pears that  a  large  quantity  of  dynamite,  together  with  the  necessary  caps, 
fuzes,  etc.,  has  been  and  is  now  being  stored  in  the  vicinity  of  the  quartermaster 
depot  at  JefL'ersonville,  Ind. 

It  further  appears  from  the  papers  in  reference  that  the  dynamite  in  ques- 
tion has  been  stored  by  the  Trojan  Powder  Co.  at  a  place  known  as  McCul- 
louclfs  Crossing,  dlstanceil  about  3  or  4  miles  from  the  quartermaster  depot 
at  .JelTersonville ;  and  that  there  has  been  stored  in  all  21,650  pounds  of  dyna- 
mite in  a  more  or  le.<ss  insecure  building.  The  fear  is  expressed  that  any  one 
so  deslrijig  could  break  into  this  building  and  not  only  secure  whatever  dyna- 
mite Ihey  desired,  but  also  bring  about  a  most  disastrous  explosion  or  con- 
flagration. . 

2.  The  Acting  Quartermaster  General  then  very  pertinently  concludes: 

*'  In  view  of  the  fact  that  there  are  large  quantities  of  Government  property 
stored  in  the  Jeffersonville  depot,  and  in  tile  vicinity  of  the  depot,  it  is  recom- 
mended that  necessary  steps  be  taken  to  Insure  protection  and  to  compel  the 
Trojan  Powder  Co.  to  safeguard  the  interests  of  the  Government  at  Jefferson- 
ville, Ind.,  by  furnishing  adequate  guards  at  their  storehouses.*' 

The  situation  pi*esents  the  two  following  questions:  (1)  what  control.  If  any, 
has  the  Federal  Government  over  the  dynamite  in  question^  and  (2)  can  the 
Goverinnent  either  compel  the  powder  company  to  safeguard  the  dynamite  so 
stored,  or  can  the  Government  assign  soldiers  to  adequately  guard  the 
dynamite? 

3.  The  act  of  October  6,  1917  (40  Stat.  385),  entlOed  "An  act  to  pro- 
hibit tlie  manufacture,  distribution,  storage,  use  and  possessslon  in  time  of 
war  of  explosives,  providhig  regulations  for  the  safe  manufacture,  distribu- 
tion, storage,  use  and  possession  of  the  same  and  for  other  purposes,**  pro- 
vides, as  the  act  Indicates,  for  the  regulation  of  the  storage,  use  and  pos- 
ses.sion  of  all  forms  of  high  explosives.  The  act  further  provides  that  the 
President,  l>y  and  with  the  advice  and  consent  of  the  Senate,  may  appoint 
in  each  State,  including  Alaska,  an  explosives  inspector,  whose  duties  shall 
be  to  o|)erate  under  the  control  of  the  Director  of  the  Bureau  of  Mines.  Pro- 
vision is  then  made"  to  punish  any  person  violating  tlve  act  or  any  rule  or 
regulation  nmde  thereunder. 

4.  Clearly,  the  act  confers  sufficient  authority  upon  tlie  Director  of  the 
Bureau  of  Mines  to  control  the  distribution  and  manufacture,  as  well  as 
the  storage,  the  use  and  the  pos.se.«!Sion  of  dynamite  or  othei'  explosives. 
There  is  no  provision  expressly  authorizing  the  employment  of  troops,  although 
the  resort  to  such  protection  is  clearly  contemplated  by  Uie  act,  and  Is  incl- 
dejitnt  to  the  iH)wer  it  confers. 

5.  This  office  has  conferred  with  the  Militia  Bureau,  and  has  been  advLsed 
that  usually  in  such  cases  the  division  commander  applies  to  the  local  United 
States  attorney  for  protection  from  such  unguarded  dangers,  and  tliat  he 
in  turn  requests  the  Attorney  General  to  see  that  such  steps  are  taken  as  will 
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Insure  the  placiug  of  troops  to  guard  such  explosives.  While  this  is  perfectly 
proper,  it  seems  a  useless  waste  of  time  to  resort  to  such  means,  especially 
ia  view  of  the  provisions  of  the  act  of  October  6,  1917,  supra, 

6l  It  is«  therefore,  the  opinion  of  this  office  that  the  Militia  Bureau  should 
be  autiiorized  to  use  the  order  of  the  President  in  assigning,  upon  request  duly 
made,  adequate  troops  to  guard  and  protect  the  dynamite  and  other  explosives 
which  the  Trojan  Powder  Co.  has  stored  at  its  depot  within  close  proximity 
to  the  quartermaster  depot  at  Jeffersonville,  Ind. 


ENLISTMENT:  Stains  ef  Dinhenorably  Disehargea  Soldier  Authorized  by 
Secretary  of  War  to  Beenlist. 

An  enlisted  man  while  serving  in  his  fifth  enlistment  was  dishonorably  dis- 
chargefl  in  consequence  of  a  sentence  of  a  general  court-martial.  Subsequently, 
August  13,  1914,  he  was  authorized  by  the  Secretary  of  War  to  enlist  again, 
and  has  continued  in  the  service  since  that  date.  Heldt  that  under  the  provi- 
sions of  the  act  of  May  11.  1908  (35  Stat.  106,  109),  providing  that  any  soldier 
honorably  discharged  at  tne  termination  of  his  first  or  any  succeeding  enlist- 
ment period  who  reenlists  after  the  expiration  of  three  months  shall  be  re- 
garded as  in  his  second  enlistment,  as  construed  by  the  Comptroller,  such  man 
is  entitled  to  be  regarded  as  now  being  in  his  second  enlistment. 

242.1. 

AVar  I^epnrtment,  J.  A.  G.  O..  March  23,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  indorsement,  refers  to  this  office  for  remark 
a  letter  dated  March  12,  1918,  from  Harlle  C.  Sylvester,  private,  first  class. 
Quartermaster  Corps,  Motor  Truck  Company,  No.  8,  requesting  that  he  be 
reinstated  in  the  service  of  the  United  States  and  that  he  l>€  regarded  in  his 
sec^^ind  enlistment  as  to  pay. 

It  appears  that  prior  to  1909,  Pvt.  Harlie  C.  Sylvester  had  served  four 
enlistments  in  the  Army  and  one  In  the  Navy.  In  1909,  he  was  serving  in 
his  fifth  enlistment,  and  on  the  fifth  day  of  December,  1909,  was  dishonorably 
discharged  in  consequence  of  the  sentence  of  a  general  court-martial.  On 
October  8.  1913,  the  Secretary'  of  War  authorized  the  acceptance  of  Sylvester, 
and  he  was  on  August  13,  1914,  enlisted  and  has  continued  since  that  date 
in  the  service.  He  states  that  he  was  Informed  by  the  recruiting  officer  that 
after  serving  six  months  in  his  enlistment  of  August  13,  1914,  a.  board  of 
officers  could  consider  his  service  prior  to  his  dishonorable  discharge  and  the 
service  in  his  current  enlistment,  and  determine  whether  he  should  be 
reinstatefi  or  discharged  for  the  benefit  of  the  service.  Upon  this  Information 
he  asks  that  he  be  reinstated  in  the  sersice  and  have  the  benefits  of  prior 
service. 

The  act  of  May  11,  1908,  (35  Stat.  106,  109),  provider: 

"  That  hereafter  any  soldier  honorably  discharged  at  the  termination  of 
an  enlistment  pcriotl  who  reenlists  within  three  months  thereafter  shall  be 
entitled  to  continuous  service  pay  as  herein  provided,  which  shall  be  in  addi- 
tion to  the  initial  pay  provided  for  in  this  act  ♦  ♦  * :  Provided,  That  here- 
after any  soldier  honorably  discharged  at  the  termination  of  his  first  or  any 
succeeding  enlistment  period  who  reenlists  after  the  expiration  of  three  mouths 
shall  be  regarded  as  In  his  second  enlistment;     *    ♦    *." 

"  The  CJomptroller  In  construing  this  act  by  an  opinion  of  June  3,  1914,  held : 

"  Such  enlistments  l)ecome  fixed  and  determined  when  the  honorable  discharge 
is  given  and  must  remain  so,  and  It  Is  not  in  the  power  of  any  court-martini 
to  change  them."     (69  MS.  Comp.  Dec.  1260,  1263.) 

"  This  soldier  having  been  honorably  discharged  at  the  termination  of  a  com- 
plete<l  enlistment  period  sometime  prior  to  his  dishonorable  discharge,  the  case 
fell  within  the  provision  of  the  statute  relative  to  reenllstment  after  three 
months  after  an  honorable  discharge  at  the  termination  of  an  enlistment  period  ; 
and  that  he  should  be  carriwl  as  in  his  .second  enlistment.  The  decisions  In 
14  Comptroller  Decisions,  367  and  16  Idem,  871,  were  modified  in  accordance 
with  the  above  decision." 

There  Is  no  authority  to  convene  a  board  of  officers  to  consider  the  services 
of  Private  Sylvester  prior  to  his  dishonorable  discharge  and  his  services  In  the 
six  months  next  following  his  reenllstment,  but  under  the  authority  of  the 
Comptroller's  decision  of  June  3,  1914,  supra,  I  am  of  the  opinion  that  he  is 
entitled  to  be  regarded  as  in  his  second  enlistment. 
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ALIEN:  Citizensbip  of  American  Born  Son  of  Nonnataralized  Allen. 

A  man  who  was  born  in  this  country,  though  of  German  parents,  is  a  natural 
born  citizen  of  the  United  States.  (United  States  Constitution,  fourteenth 
amendment.)  Such  a  i^erson  had  a  double  allegiance  by  birth,  but  his  perma- 
nent residence  in  the  United  States  after  attaining  his  majority  indicates  an 
election  of  United  States  citizenship.  Thus,  the  American  view  is  that  he  was 
an  American  citizen  originally  and  that  he  has  now  no  other  citizenship.  (3 
Moore's  Dig.  Int.  Law,  532-539.)  Furthermore,  it  is  probable  that  his  residence 
in  this  country  for  10  years  prior  to  January  1,  1914,  resulted  in  a  loss  of  Ger- 
man citizenship  according  to  the  German  view.  (North  German  law  of  June  1, 
1870;  German  imperial  citizenship  law  of  July  22,  1913,  sec.  31.) 

014.33. 

Mabch  23,  1918. 

[Memorandu'ta  for  the  Chief  of  Staff.] 

1.  M.  R.  Vollmer,  a  resident  of  the  District  of  Columbia,  age  not  stated,  has 
been  refused  enlistment  in  the  Aviation  Section,  Signal  Corps,  on  the  ground 
that,  though  he  himself  was  born  in  this  country,  his  father  was  born  in^Ger- 
many,  and  though  a  resident  of  the  District  of  Columbia  for  38  years,  has  not 
been  naturalized. 

2.  The  fourteenth  amendment  to  the  Constitution  of  the  United  States  pro- 
vides that :  *•  All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States."  Thus  M.  R. 
Vollmer  is  a  natural  born  citizen  of  the  United  States. 

3.  The  North  German  law  of  June  1,  1870,  which  was  subsequently  extended 
to  the  Empire,  provided  in  its  third  section  that  "by  birth,  even  if  it  occurs 
abroad,  legitimate  children  of  a  North  German  acquire  the  citizenship  of  their 
father."  (Martens,  N.  R.  G.,  second  series,  Vol.  XIX,  p.  566;  Bonfils,  Droit 
International  Public,  No.  420.) 

4.  M.  R.  Vollmer  thus  had  a  double  allegiance  by  birth ;  but  it  has  been  the 
constant  view  of  the  United  States  Government  that  in  case  of  double  citizen- 
ship acts  of  the  person  in  question  will  be  examined  in  order  to  determine 
which  citizenship  he  elects ;  and  permanent  residence  in  the  United  States  after 
attaining  majority  indicates  election.  Thus  the  American  view  is  that  M.  R. 
Vollmer  was  an  American  citizen  originally  and  that  he  now  has  no  other 
citizenship.     (3  Moore's  Digest  International  Law,  532-539.) 

5.  For  the  purpose  of  ascertaining  the  rights  and  duties  of  M.  R.  Vollmer 
toward  the  United  States  it  Is  unimportant  to  a.scertain  the  German  view. 
However,  it  Is  Interesting  to  notice  that  the  North  German  law  of  June  1,  1870, 
already  cited,  provided  In  its  twenty-first  section  that — 

"  North  Germans  who  leave  the  territory  of  the  confederation  and  reside  10 
years  uninterruptedly  In  a  foreign  country  thereby  lose  their  citizenship," 
and  that  the  loss  of  citizenship  extended  to  the  children  in  the  custotly  of  the 
father.  The  provision  for  loss  of  citizenship  by  residence  abroad  ceased  to  be 
In  force  on  January  1,  1914.  The  change  was  effected  by  the  German  Imperial 
Citizenship  Law  of  July  22,  1913  (8  American  Journal  of  International  Law, 
Supplement,  217)  ;  but  the  thirty-first  section  of  that  law  recognized  that 
citizenship  was  permanently  lost  thro.ugh  10  years'  residence  abroad  before 
January  1,  1914.  The  dates  regarding  the  Vollmer  family  are  not  given;  but 
it  seems  probable  that  the  family's  residence  of  38  years  In  this  country  re- 
sulted In  a  loss  of  German  citizenship  by  M.  R.  Vollmer  long  ago. 

6.  For  the  reasons  given,  M.  R.  Vollmer  is  a  citizen  of  the  United  States 
and  probably  of  no  other  country. 

ARMT:  Signal  Corps  Contains  Both  Line  and  Staff  Organizations. 

There  Is  no  established  legal  definition  of  what  constitutes  the  line  and  what 
the  staff  of  the  Army.  As  a  matter  of  common  law,  military,  the  distinction 
between  line  and  staff  organizations  dei)ends  ujwn  whether  or  not  they  are  de- 
signed primarily  for  actual  combat;  and,  except  where  bound  by  statute,  the 
War  Department  Is  at  liberty  to  determine  whether  organizations  should  prop- 
erly be  considered  as  belonging  to  tlie  line  or  the  staff,  being  governed  by  this 
distinction.  The  Signal  Corps  was  formerly  a  staff  department.  Its  duties 
were  staff  duties  as  distinguished  from  combat  duties.  But  the  recent  develop* 
ment  of  the  Air  Service  as  a  combatant  service,  with  the  placing  of  that  service 
under  the  Signal  Corps,  has  changed  the  organic  character  of  that  corps  by 
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adding  to  its  long  established  functions,  duties  and  functions  which  did  not  exist 
in  the  old  scheme  of  organization.  The  Signal  Corps  act  of  July  24,  1917  (40 
Stat.  243),  contemplates  organizations  and  units  in  the  Signal  Corps  which  ara 
designed  primarily,  and  perhaps  solely,  for  fighting.  Therefore,  such  organiza- 
tions of  the  Signal  Cori)8  as  are  designed  for  actual  combat  are  properly  to  be 
classified  as  organizations  of  the  line  of  the  Army,  as  distinguished  from  the 
staff. 

820. 

War  Department,  J.  A,  G.  O.,  March  25,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  submits  the  request 
of  the  Chief  Signal  Officer  for  an  opinion  whether  the  tactical  units  authorized 
In  sections  4  and  5  of  the  act  to  authorize  the  President  to  increase  temporarily 
the  Signal  Corps  of  the  Army,  etc.,  approved  July  24,  1917  (40  Stat.  243,  244), 
when  organized,  trained,  and  assigned  to  duty  with  the  armed  forces  of  the 
United  States,  are  to  be  considered  a  part  of  the  line  of  the  Army. 

2.  The  pertinent  parts  of  sections  4  and  5  of  the  act  of  July  24,  1917,  supra 
provides: 

"  Section  4.  That  the  President  is  hereby  authorized  to  appropriately  officer 
and  organize  the  personnel  of  the  Signal  Corps  into  such  number  of  divisions, 
brigades,  regiments,  wings,  squadrons,  battalions,  companies,  and  flights  as 
may  be  necessary,  and  to  increase  or  decrease  the  number  of  organizations 
prescribed  for  the  divisions,  brigades,  regiments,  wings,  squadrons,  battalions, 
companies,  and  flights,  and  to  prescribe  such  new  and  different  organizations 
and  personnel  for  divisions,  brigades,  regiments,  wings,  squadrons,  battalions, 
companies,  and  flights  as  the  efficiency  of  the  service  may  require. 

"The  President  is  further  authorized  to  organize  such  headquarters  and 
headquarters  detachments  for  divisions,  brigades,  regiments,  wings,  squadrons, 
battalions,  companies,  and  flights  as  may  be  necessary,  and  to  prescribe  new 
and  different  organizations  for  such  headquarters  and  headquarters  detach- 
ments whenever  the  efficiency  of  the  service  may  require. 

"  Section  5.  That  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  is  authorized  to  appoint  for  the  period  of  the  existing  emergency  such 
general  officers  of  appropriate  grades  as  may  be  necessary  for  staff  duty  and 
for  duty  with  such  brigades  and  divisions  of  the  troops  of  the  Signal  Corps, 
Including  the  Aviation  Section  thereof,  as  may  be  organized  by  the  President. 

3.  This  office  by  a  memorandum  for  the  Chief  of  the  War  College  Division, 
General  Staff,  under  date  of  December  29,  1916  (Ops.  J.  A.  G.  6-240),  in  answer 
to  the  question  submitted:  What  organizations  are  by  law  made  a  part  of  the 
line  of  the  Army  and  of  what  organizations  does  the  line  of  the  Army  consist, 
said: 

"  •  •  ♦  The  only  organizations  specifically  designated  by  law  as  parts  of 
the  line  of  the  Army  are  the  Field  and  Coast  Artillery  (34  Stat.  861),  and  the 
enlisted  force  of  the  Corps  of  Engineers  and  the  officers  serving  therewith  (Sec- 
11.  national  defense  act,  39  Stnt.  166,  173).  The  composition  of  the  line  of  the 
Army  as  to  organizations  is  not  specifically  stated  In  any  statute,  although  the 
line  of  the  Army  is  frequently  referred  to  in  statute  law,  being  clearly  differ- 
entiated from  the  Adjutant  General's  Department,  the  Inspector  General's  De- 
partment, the  Quartermaster  Corps,  the  Ordnance  Department,  and  the  Signal 
Corps,  by  sections  26  and  27  of  the  act  of  February  2,  1901  (31  Stat.  748,  755), 
and  treated  as  including  the  Cavalry,  Field  Artillery,  Coast  Artillery  Corps, 
and  Infantry  in  the  first  sentence  of  section  25,  national  defense  act.  The  mean- 
ing of  the  term  is  left  to  the  definition  which  the  custom  of  the  service  gives 
to  Jt.  *  *  *  It  may  serve  as  a  general  definition  to  say  that  the  line  of 
the  Army  comprises  those  military  organizations  designed  for  actual  combat 
and  therefore  includes  only  the  organizations  of  Infantry,  Cavalry,  Field 
Artlilery,  Coast  Artillery,  and  the  Engineer  Corps  under  the  conditions  herein- 
before stated.  It  does  not  Include  units  organized  as  Infantry  or  Cavalry  but 
not  designed  for  actual  use  as  a  part  of  the  combat  forces  of  the  Army,  such  as 
guanls  at  the  disciplinary  barracks,  etc.     •     ♦     ♦  " 

4.  From  the  above  it  follows  that  there  is  no  established  legal  definition  of 
wliat  constitute;?  the  line  and  what  the  staff  of  the  Army.  As  a.  mattt^r  of  com- 
mon law  military,  the  distinction  between  line  and  staff  organizations  depends 
upon  whether  or  not  they  are  designed  primarily  for  actual  combat.  Of  course, 
the  statutory  declaration  that  Engineer  troops  shall  constitute  a  part  of  the 
line  of  the  Army  is  in  recognition  of  the  common  law  definition,  and  not  a  re- 
striction upon  it.    Except  where  bound  by  statute,  then,  the  War  Department 
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is  at  liberty  to  deter mlno  whether  troops  and  orpanlzatton  of  troops  should 
properly  be  considered  as  belonging  to  the  line  or  staff,  being  governed  by  this 
distinction. 

5.  The  Signal  Corps,  as  a  part  of  the  old  peace  time  establishment  was,  of 
coni-se,  a  staff  department.  Its  duties  were  staff  duties  In  the  well  understowl 
sense  of  these  duties  as  distinguished  from  combat  duties.  Its  functions  \w^ve 
noncombatant,  belonging  peculiarly  to  the  staff,  and  were  so  regarded  In  legisla- 
tion. But  the  development  of  the  air  service  in  and  for  the  present  war  has 
resulted  In  organic  and  structural  changes  which,  upon  the  law  and  fact.  It 
would  be  impossible  to  ignore.  It  can  not  be  defiled  thai*  tlie  development  of 
the  air  service  as  a  combatant  service,  with  Uie  placing  of  that  service  under 
the  Signal  Corps  in  our  scliemc  of  organization,  has  changed  the  organic  char- 
acter of  that  corps  by  adding  to  its  long  established  functions  duties  and  func- 
tions which  did  not  exist  in  the  old  scheme  of  organization.  Indeed,  were  not 
fven  contemplated  by  the  art  and  science  of  war  as  reflected  In  previous  legis- 
lation. Those  functions,  and  the  organization  created  to  perform  them,  are 
new.  designed  to  accomplish  new  purposes,  are  sui  generh  and  lndei)eu<lent 
of  the  previously  established  functions  of  the  Signal  Corps,  to  which  they  have, 
for  administrative  and  organizational  purposes,  been  added. 

G.  The  first  of  the  recent  statutes  providing  for  the  new  organization  of  the 
Signal  Corps,  and  rellecting  to  some  degi-ee  the  advance  In  the  development  of 
the  new  service,  marked  an  organic  change.  Section  13,  national  defense  act 
(.S9  Stat.  166,  174),  authorizes  the  President  to  organize  "such  part  of  the 
commissioned  and  enlisted  personnel  of  the  Signal  Corps  into  such  numbers  of 
companies,  battalions  and  areo  squadrons  as  the  necesjsltles  of  the  service  may 
demand." 

That  language  speaks  In  terms  of  tactical  organizations  known  best  to  the 
line  of  the  Army,  and  suggests,  at  least,  a  division  of  the  Signal  Corps  into 
two  parts  marking  a  division  between  staff  duties  and  those  of  a  different  kind. 
And  the  declaration  amtained  in  the  .«iecond  proviso  of  section  2,  national 
defen.so  act  establishing  the  numerical  size  of  the  Army,  does  not  conflict  with 
this  suggestion,  as  the  purpose  of  that  proviso  was  to  determine  numbers,  and 
not  to  define  line  or  staff. 

.  7.  The  Signal  Corps  ait  of  .July  24,  1917,  supra,  marked  a  great  advance  In 
legislative  recognition  of  the  Air  Sor\ice  as  an  essential  branch  of  the  military 
service,  and,  accordingly,  provided  for  a  complete  tactical  organization  in 
<'onsonance  with  and  furtherance  of  that  concept.  It  gave  the  President  full 
power  to  organize  the  Signal  Coi*p3  into  such  divisions,  brigades,  regiments, 
wings,  squadron.s,  battalions,  companies,  and  flights  as  he  deemed  necessary, 
and  to  change  such  tactical  organizations  as  the  efficiency  of  the  service  might 
require.  That  act,  also,  made  an  appropriation  of  such  magnitude  as  to  indicate 
the  legislative  judgment  as  to  the  Importance  and  scope  of  the  functions  and 
duties  eontemplatetl  for  the  new  organization.  Furthermore,  it  was  and  Is  the 
popular,  and  to  some  extent  the  professional,  view  that  the  Air  Service  would 
be  a  prime,  if  not  the  chief,  factor  in  our  war  waging  capacity,  and  would 
contribute  largely  to  victory  for  our  arms. 

8.  That  this  organic  distinction  of  two  kinds  of  service  with  and  under  the 
Signal  (?orp8  was  established  by  and  recognized  throuf^out  the  act,  receives 
si)ei'ial  confirmation  in  .swtion  5  of  the  said  Signal  Corps  act  of  July  24,  1917 
(40  Stat.  243,  244),  wherein  the  President  is  authorized  to  appoint  such  general 
officers  as  may  be  necessary  (1)  for  staff  duty  and  (2)  for  duty  with  the 
biigades  and  divisions  of  the  troops  of  the  Signal  Corps.  Fairly  construed,  the 
act  contemplates  organizations  and  units  in  the  Slgiml  Corps  which  are  de- 
signed primarily,  and  perhaps  solely,  for  fighting.  Such,  certainly,  is  the  popular 
idea  prevalent  today.  Such  was  obviously  the  contemplation  of  Congress,  and 
that  the  Army  today  Is  engaged  in  building  such  an  air  service  is  of  universal 
knowledge. 

9.  It  Is  my  conclusion,  therefore,  that  sucli  organizations  of  .the  Signal  Corps 
as  are  themselves  designed  for  actual  combat  are  properly  to  be  classified  as 
organizations  of  the  line  of  the  Army,  as  distinguished  from  the  staff,  within 
the  sense  of  the  commonly  understood  distinction  adverted  to. 


PAY  AND  ALLOWANCES:  Efficiency  Board,  Extra  Pay  of  Enlisted  Man 
Detailed  as  B«|»orter  to. 

Payment  at   the   rates  prescribed   In   paragraph   115,   Manual  for   Courts- 
Martial,  can  be  made  for  the  services  of  an  enlisted  man  detailed  as  steno- 
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imii^iie  re{)orter  for  an  efficieiicy-  Ixtard  appointed  under  section  9  of  tiie  act  of 
May  18.  1917  (40  Stat.  76,  82),  to  In  vest!  sate  the  efficiency  and  fitness  of  officers. 
The  »ct  of  August  24,  1912  ^37  Stat.  569.  575),  provides  for  such  payment  to 
eoHr^efl  men  detailed  to  serve  as  stenoj^^raphic  reporters  for  general  courts- 
nuirtiul,  courts  of  inquiry,  nuHtary  commissions,  and  retiring  boards.  The 
efKctency  boards  provided  for  by  section  9  of  the  act  of  May  18,  1917,  while  not 
terhnifnlly  retiring  boards  are  neveftlieless  closely  analogous  thereto,  and  it  is 
require^l  that  titeir  proceeding  shall  be  similar  to  those  of  a  retiring  board. 
Section  7,  General  Orders,  No.  7(5,  War  Department,  1917.  Accordingly,  by  a 
lilternl  construetiou  of  the  act  of  August  24,  1912,  such  efficiency  boards  come 
wiThff)  the  iirovisions  of  said  act. 

242.1. 

War  I>ep?mtment,  J.  A.  G.  O.,  March  25,  1918.— To  The  Adjutant  General. 

1.  I»  the  tfiKN>mpanying  telegram  from  Oimp  Dix,  inquiry  is  made  as  to 
wheth^'r  payment  at  tlie  rates  prescribed  in  p^iragi'aph  115,  Manual  for  Courts- 
Martial,  can  be  made  for  the  services  of  au  enlisted  man  detailed  as  steno- 
gntplii«'  reporter  for  an  efficiency  board  appointed  under  section  9  of  the  act  of 
May  18, 1917  (40  Stat.  76,  82),  to  investigate  the  efficiency  and  fitness  of  officers. 

2.  The  provision  mentioue<i  in  the  Courts-Martial  Manual,  for  the  detail  of 
an  eidisteil  niiiu  as  stenograpldc  reporter  "  for  general  courts-martial,  courts 
of  inquiry,  and  military  commissions,*'  and  the  payment  of  extra  compensation 
thereto^  is  statutory.  The  statute,  act  of  Aug.  24,  1912  (37  Stat  569,  575)  reads 
as  follows: 

**  Hereafter  enlisted  men  msiy  be  detailed  to  serve  as  stenographic  reporters 
for  general  courts-martial,  courts  of  inquiry,  military  commissions,  and  retiring 
hoards,  and  while  so  serving,  shall  receive  extra  pay  at  the  rate  of  not  exceeding 
hve  cents  for  each  hundred  wonls  taken  in  sliorthand  and  transcribed    ♦    ♦    ♦." 

This  statute  mentions  specifically  the  several  classes  of  tribunals  to  which 
enlisted  men  may  be  detailed  as  stenographic  reporters  and  for  which  service 
they  are  authorized  to  receive  extra  compensation.  It  does  not  include  the 
class  of  boards  referred  to  as  efficiency  boards  and  provided  for  by  section  9 
of  the  act  of  May  18,  1917,  unless  they  may  be  included  in  the  term  "  retiring 
boards."  Technically,  of  course,  they  are  not  retiring  boards,  but  they  are 
closely  analogous  to  retiring  boards,  and  for  purposes  of  the  employment  of 
enlisted  men  as  stenograpldc  reporters,  I  am  of  opinion  that  the  act  of  August 
24,  1912,  should  be  construed  liberally  so  as  to  include  audi  efficiency  boards. 
The  question  submitted  is,  therefore,  answered  in  the  affii-mative. 


RANK:  Relatire  Rank  of  Regular  Army  Offleers  Commissioned  in  Regnlar 
Army  and  in  National  Army. 

A  ami  B,  colonels  in  the  Regular  Army,  ranking  in  the  order  named,  were 
on  the  same  day  commissioned  as  brigadier  generals  in  tlie  National  Army. 
Subsequently  B  was  commissioned  as  brigadier  general  in  the  Regular  Army, 
which  commission  he  accepted  and  vacated  his  National  Army  commission. 
Held,  tliat  A  still  ranks  B.  Under  articles  of  war  119  officers  of  the  same 
grade  rank  and  take  precedence  without  regard  to  date  of  rank  or  commis- 
sion in  the  following  order:  (1)  Regular  Army,  (2)  forces  drafted  or  calle<l 
inr<»  the  service  of  the  United  States,  (3)  volunteer  forces;  '* Provided,  That 
(illlcers  of  the  liegnlar  Army  holding  commissions  in  forces  drafted  or  called 
into  the  service  of  the  United  States  or  in  the  volunteer  forces  shall  rank  and 
have  prece<lence  under  said  commissions  as  if  they  were  commissions  in  the 
Regnlar  Army."  Accordingly,  the  acceptance  by  B  of  a  commission  in  the  Regu- 
lar Army  carries  with  it  no  greater  rank  and  precedence  than  a  like  commission 
bekl  by  a  R^ular  officer  in  the  National  Army. 

210.7. 

War  I)e|wrtn)ent,  J.  A,  G.  O.,  March  25,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  decision  the  question  of 
relative  rank  l)etween  Brig.  Gen.  James  A.  Irpns,  National  Army,  and  Brig, 
(ion.  K  B.  Babbitt,  Regular  Army. 

It  appears  that  Brig.  Gens.  Irons  and  Babbitt  were  colonels  in  the  Regnlar 
Army,  prior  to  August  5,  1917,  ranking  in  the  order  named  and  on  the  5th  day 
of  August,  1917.  each  was  couunlssioned  as  brigadier  general  in  the  National 
Army.     On  February  12,  1918,  Gen.  Babbitt  was  commissioned  as  brigadier 
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general  in  tbe  Regular  Army,  which  commiBsion  he  accepted  ,and  vacated  hia 
National  Army  commission.    It  is  now  held  that  Gen.  Irons  ranlre  Gen.  Babbitt. 

2.  Tlie  119th  article  of  war  provides,  inter  alia,  "  That  in  time  of  war  or  pub- 
lic danger  •  *  *  officers  of  the  same  grade  shall  rank  and  have  precedence 
in  the  following  order,  without  regard  to  date  of  rank  or  commission  as  between 
officers  of  different  classes,  namely :  First,  officers  of  the  Regular  Army  *  *  • ; 
second,  officers  of  forces  drafted  or  called  into  the  service  of  the  United  States; 
and  third,  officers  of  the  volunteer  forces :  Provided,  That  officers  of  the  Regular 
Army  holding  commissions  In  forces  drafted  or  called  into  the  service  of  the 
United  States  or  in  the  volunteer  forces  shall  rank  and  have  precedence  under 
said  commissions  as  if  they  were  commissions  in  the  Regular  Army  ;••♦.•• 

In  the  instant  case,  Gens.  Irons  and  Babbitt,  ranking  in  the  order  named, 
\>'ere  on  August  5,  1917,  commissioned  in  the  National  Army.  Both  were  Regu- 
l«r  officers  and  under  the  119th  article  of  war,  took  rank  and  precedence 
under  their  National  Army  commissions  as  if  such  commissions  were  com- 
missions in  the  Regular  Army;  that  is  to  say,  their  National  Army  commis- 
sions were  to  all  Intents  and  purposes  while  In  effect,  commissions  in  the  Regu- 
lar Army.  On  February  12,  1918,  Gen.  Babbitt  was  commissioned  a  brigadier 
general  in  the  Regular  Army  and  vacated  his  National  Army  commission.  Ho 
was  on  that  date  Junior  to  Gen.  Irons,  and  whether  or  not  had  Gen.  Babbitt 
been  senior  to  Gen.  Irons  the  acceptance  by  the  former  of  a  commission  as 
brigadier  general  In  the  Regular  Army  would  have  served  to  extinguish  the 
precedence  based  on  the  National  Army  commission,  a  point  not  decided  be- 
cause In  this  case  It  Is  not  necessary  to  do  so;  such  acceptance  of  a  commis- 
sion which  carries  with  It  no  greater  rank  and  precedence  than  a  like  commis- 
sion held  by  a  Regular  officer  In  the  National  Army  certainly  could  not  serve 
to  reverse  the  relation. 

3.  I  am  of  the  opinion  that  Brig.  Gen.  James  A.  Irons,  National  Army,  ranks 
Brig.  Gen.  E.  B.  Babbitt  of  the  Regular  Army. 


PAT  AND  ALLOWANCES:  BISCIPLIN.ART  BARRACKS:  Travel  Allowance 
on  Discharge  of  General  Prisoner  Who  was  Member  of  Regular  Army 
Reserve. 

A  member  of  the  Regular  Army  Reserve  was  recalled  to  the  colors,  deserted 
and  was  sentenced  to  dishonorable  discharge  and  confinement  at  hard  labor 
for  one  year  at  the  United  St«tes  disciplinary  barracks.  Held,  that  upon  hia 
discharge  from  the  prison  he  is  entitled  to  transportation  to  the  place  where  he 
was  living  when  he  was  recalled  to  the  colors.  The  Army  appropriation  act  of 
May  12.  1917  (40  Stat.  40,  53)  provides  for  the  payment  of  travel  allowances  to 
persons  discharged  from  the  United  States  disciplinary  barracks  **  to  their  homes 
(or  elsewhere  as  they  may  elect),  provided  the  cost  In  each  case  shall  not  be 
greater  than  to  the  place  of  last  enlistment."  The  Comptroller,  construing  the 
statute  providing  for  travel  allowances  to  enlisted  men  upon  their  discharge, 
has  held  that  "  the  reentry  of  a  member  of  the  Regular  Army  Reserve  to  active 
service  Is  in  the  nature  of  a  new  enlistment."  (24  Comp.  Dec.  288.)  The  same 
principle  will  apply  to  furnishing  transportation  to  a  general  prisoner  upon 
his  discharge  from  the  disciplinary  barracks. 

513. 

War  Department  J.  A.  G.  O.,  March  25,  1918.— To  The  Adjutant  General. 

1.  The  commandant.  United  States  Disciplinary  Barracks,  Fort  I>eavenworth, 
Kans.,  re<iuests  information  with  reference  to  the  right  of  General  Prisoner 
George  C.  Harris  to  have  transportation  upon  his  discharge  from  the  prison. 
It  is  stated  that  Harris  was  a  member  of  the  Regular  Afmy  Reserve  and  was 
recalled  to  the  colors  while  living  at  Inceville,  Cal.,  August  17,  1916,  and  that 
he  deserted  In  January,  1917,  as  a  result  of  which  he  was  sentenced  in  June, 
1917,  to  dishonorable  discharge  and  confinement  at  hard  labor  for  one  year. 

2.  The  authority  for  furnishing  transportation  to  general  prisoners  upon 
their  discharge  from  prison  is  contained  in  the  Army  appropriation  act  of  May 
12,  1017  (40  Stat.  40,  53),  In  the  following  language: 

"  Transportation  of  the  Army  and  Its  supplies :  ♦  *  *  For  travel  al- 
lowance to  persons  upon  their  discharge  from  the  United  States  disciplinary 
barracks,  or  from  any  place  in  which  they  have  been  held  under  a  sentence  of 
dishonorable  discharge  and  confinement,  for  more  than  six  months    *     *    • 
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tQ  their  homest  or  elsewhere  ns  they  may  elect,  provided  the  cost  in  each 
case  shall  not  be  greater  than  to  the  place  of  last  enlistment" 

It  Is  stated  that  General  Prisoner  Harris  enlisted  at  Jeffereon  Barracks,  Mo., 
In  April,  1913,  and  it  is  assumed  that  he  was  furnished  transportation  allow- 
ances to  this  place  upon  being  furloughed  to  the  Regular  Army  Reserve  in  ao 
cordance  with  the  provision  of  section  29,  of  the  act  of  June  3,  1916.  (39  Stat 
166,  187.)  In  the  case  of  an  enlisted  man  furloughed  to  the  reserve  and  subse- 
quently recalled  to  the  colors  and  honorably  discharged  it  has  been  held  that 
he  is  entitled  to  travel  allowances  to  his  home,  or  the  place  where  he  resided 
upon  being  recalled  to  the  colors,  rather  than  to  the  place  of  his  actual  enlist- 
ment. In  a  decision  of  November  16, 1917  (24  Comp.  Dec.  288),  the  Comptroller, 
speaking  with  reference  to  the  statute  providing  for  travel  allowances  to  en- 
listed men  upon  their  discharge,  held  that  so  far  as  concerned  the  operation 
of  the  statute  relating  to  travel  allowances  upon  final  discharge,  "  the  reentry 
of  a  member  of  the  Regular  Army  Reserve  to  active  service  is  in  the  nature  of 
a  new  enlistment.**  The  same  principle  will  apply  with  reference  to  furnishing 
transportation  to  a  general  prisoner  upon  his  discharge  from  the  Disciplinary 
Barracks,  and  in  the  opinion  of  this  office  if  General  Pdsoner  Harris  was  living 
at  Inceville,  Cal.,  when  he  was  recalled  to  the  colors  in  1916,  he  is  entitled  under 
the  statute  quoted  above  to  transportation  to  that  place  upon  his  discharge 
from  the  prison. 

OFFICE:  Eligibility  to  Promotion  of  First  Lieutenants  of  Dental  Corps, 
National  Onard. 

Under  the  act  of  October  6,  1917  (40  Stat.  397)  first  lieutenants  of  the 
Dental  Corps,  National  Guard,  become  eligible  to  promotion  as  captains  under 
the  same  conditions  as  first  lieutenants  in  the  Medical  Corps ;  and  such  ofilcers, 
after  having  been  promoted  to  the  grade  of  captain,  are  eligible  for  further 
promotion. 

210.2. 

War  Department,  J.  A.  G.  O.,  March  2.^,  1918.— To  The  Adjutant  General. 
-  1.  The  Adjutant  General  refers  to  this  office  a  letter  from  the  Surgeon  General, 
dated  March  20,  1918,  upon  the  subject  of  the  Dental  Corps,  National  Guard, 
submitting  two  questions  which  will  be  answered  as  stated. 

(1)  Are  officers  of  the  Dental  Corps,  National  Guard,  eligible  for  promotion 
to  the  grade  of  captain? 

The  act  of  Congress,  approved  October  6,  1917  (40  Stat.  397),  provides, 
inter  alia: 

**That  during  the  existing  emergency  first  lieutenants  In  the  Medical  Corps 
of  the  Regular  Army  and  of  the  National  Guard  shall  be  eligible  to  promotion  as 
captain  upon  such  examination  as  may  be  prescribed  by  the  Secretary  of  War. 

"  Hereafter  the  Dental  CJorps  of  the  Army  shall  consist  of  commissioned 
officers  of  the  same  grade  and  proportionally  distributed  among  such  grades  as 
are  now  or  may  be  hereafter  provided  by  law  for  the  Medical  Corps,  who  shall 
liave  the  rank,  pay,  promotion  and  allowances  of  officers  of  corresponding 
grades  in  the  Medieval  Corps,  including  the  right  to  retirement  as  in  the  case  of 
other  officers,  and  there  shall  be  one  dental  officer  for  every  thousand  of  the  total 
strength  of  the  Regular  Army  authorized  from  time  to  time  by  law ;     ♦     ♦    •  '* 

Under  this  act  first  lieutenants  of  the  Dental  Corps,  National  Guard,  become 
eligible  to  promotion  as  captains  linder  the  same  conditions  as  first  lieutenants 
in  the  Medical  Corps.    The  question  is  therefore,  answered  in  the  affirmative. 

(2)  If  the  foregoing  question  is  answered  in  the  affirmative,  are  such  offi- 
cers, after  having  been  promoted  to  the  grade  of  captain,  eligible  for  further 
promotion? 

Yes. 


FAT  AND  ALLOWANCES:  Mileage  to  First  Duty  Station  of  Betired  En- 
listed Man  Commissioned  in  National  Army. 

A  retired  enlisted  man  upon  being  appointed  an  officer  in  the  National  Army, 
is  on  acceptance  of  such  appointment,  entitled  to  mileage  for  travel  in  Join- 
ing his  first  duty  station.  There  is  no  specific  provision  in  the  Army  Regu- 
lations covering  the  present  case,  but  the  provision  contained  in  Army  Regn- 
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iatlons  120G  that  milcaffo  will  be  allowed  to  the  first  duty  stations  of  "officers 
ap|K>inte<l  from  the  ranks,  from  place  of  dischai-ge  as  enlisted  men,"  should  be 
construed  to  cover  the  case  of  retii'ed  enlisted  men  appointed  as  officers. 

245.6. 

War  Department,  J.  A.  O.  O.,  March  25,  1918.— To  The  Adjutant  General, 

1.  The  question  Is  presented  In  these  papers  whether  a  retired  enlisted  man 
upon  being  appohiteil  an  officer  in  the  National  Army,  and  acceptance  of 
such  appointment,  is  entitled  to  mileage  for  travel  in  joining  his  fir«5t  duty 
staticm.  The  case  submittetl  is  that  of  William  J.  Green,  regimental  quar- 
termaster sergeant,  United  States  Army,  retired,  residing  at  Detroit,  Mich.,  who 
was  appointefl  a  .second  lieutenant  in  the  National  Army,  and  dli*ected,  upon 
a<-coptance  of  commission,  to  proceed  to  Washington,  D.  C.,  and  report  to  the 
General  Staff  for  duty.  His  travel  order  did  not  direct  that  the  travel  was 
necessary  in  the  military  service. 

2,  Rules  governing  the  rights  of  officers  to  mileage  for  travel  In  Joining 
their  first  tluty  stations  are  contained  In  paragraphs  1296  and  1297,  Army  Regu- 
lations. There  is  no  specific  provision  covering  the  case  of  a  retired  enlisted 
man  appointed  as  an  officer,  but  it  is  provided  In  paragraph  1296  that  mileage 
will  be  allowetl  to  the  first  stations  of  "oi!lcers  appointed  from  the  ranks, 
from  place  of  discharge  as  enlisted  men. "  In  the  absence  of  any  other  appli- 
cable provision,  it  is  the  view  of  this  office  that  the  provision  just  quoted 
should  be  construed  to  cover  retired  enlisted  men  appointed  as  q/ficers.  and 
that,  therefore.  In  the  present  case  Lieut.  Green's  mileage  account,  if  other- 
wise correct,  nuiy  be  paid  upon  .its  being  certified  by  order  of  the  Secretary 
of  War  that  the  travel  was  necessary  in  the  military  service. 


PUBLIC  PROPERTY:  Transfer  of  Horses  from  One  Bareaa  or  Department 
to  Another. 

The  transfer  of  public  hor.ses  from  one  bureau  or  department  of  the 
Goverimient  to  another  is  not  regarded  as  a  sale,  and  where  the  property 
desired  to  be  transferred  is  no  longer  fit  for  the  purposes  for  which  it  was 
originally  purchased,  there  is  no  objection  to  transferring  It  to  another  bureau 
or  executive  department  without  first  obtaining  the  consent  of  Congress. 

454. 

War  Department.  J.  A.  G.  0.,  Manh  25,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsenient  is  submitted  the  question  whether  six 
unserviceable  horses  belonging  to  the  War  Department,  now  at  Fort  Myer, 
Va.,  and  which  have  become  incapacitated  for  the  kind  of  work  usually  re- 
quired of  them,  can  be  legally  transferre<l,  without  reimbursement,  to  the 
Bureau  of  Plant  Indu.Mtry,  Department  of  Agriculture. 

2.  By  th^  papers  in  referenw  it  appears  that  these  animals  could  be  usetl 
by  the  Bureau  of  Plant  Indtistry  for  light  work,  and  it  is  recommended  by 
the  Acting  Quartermaster  General  that  they  be  transferred,  If  not  in  contllct 
with  any  law  or  regulation  relating  thereto. 

In  long  line  of  decisions  this  office  has  held  that  where  the  property  desiretl 
to  be  transferred  is  no  longer  nee<led  for  the  purpose  for  which  appropriated, 
it  may  be,  without  the  consent  of  Congress,  transferred  to  another  department. 
These  decisions  turn  upon  the  principle  that  a  transfer  is  not  a  sale,  and  as 
the  Govei-nment  does  not  thereby  part  with  its  title,  the  objection  could  not 
be  urge<l  that  public  property  had  been  disposed  of  without  the  authority  of 
i.'ongress. 

3.  It  may  serve  a  good  purpose  to  refer  to  several  of  the  decisions  of  this 
office  holding  that  where  the  property  was  no  longer  needed  for  the  puriK>ses 
for  which  it  was  appropriated  it  could  be  legally  transferred.  It  was  held, 
April  25,  1901  (Op.s.  J.  A.  G.  C.  10300),  that  certain  cooking  utensils,  tableware, 
and  soaj)  purchased  from  a  river  and  harbor  appropriation  to  be  used  in  connec- 
tion with  the  improvement  of  the  rivers  and  harbors  of  Florida,  could  be  turned 
over  to  an  officer  for  use  in  connection  with  a  river  and  harbor  improvement  in 
(Jeorgia  ;  it  was  further  held  November  26,  1897  (Ops.  J.  A.  G.  C.  3G79)  that  five 
mules  purchased  in  connection  with  certain  harbor  improvements  in  Alabama 
could  be  trajisferred  to  the  Quartermaster  Department  of  the  Army ;  on  Ai)rn 
29, 1901  (Ops.  J.  A.  G.  C.  10315),  it  was  ruled  that  a  sailboat  in  the  pijssessioii  of 
the  United  Engineer  office  at  San  Juan  could  be  transferred  to  the  lighthouse 
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bonnl;  on  JiiiK*  25,  1901  (Ops.  J.  A.  G.  C.  10741),  It  wns  lieia  proper  to  ex- 
ch«ngi«  a  Uciniiigtou  typewriter,  iu  possession  of  the  Cliattauooga  National  Park 
Couiiuission,  for  a  Smith  Treniier  t)eioDgiiig  to  tlie  Quorterniaster  Department. 
And  it  has  been  lilsewise  iieUl  that  a  cable  laid  between  Narrngansett  Pier 
and  Blocii  Island  could  be  properly,  transferred  to  the  Weather  Bureau,  De- 
partment of  Agriculture;  and  that  certain  property  belonging  to  the  Medical 
Department  of  the  United  States  Army,  which  had  been  condemned  and  ordered 
to  be  destroyed,  could  be  properly  transferred  to  the  Forest  Sen'ice  of  the 
Department  of  Agriculture.  These  citations  are  sufficient  to  illustrate  the 
recognized  rule  tiiat  the  transfer  of  public  property  from  one  bureau  or  depart- 
ment to  another  is  not  regarded  as  a  sale;  and  that  where  the  property  de- 
sired to  be  transferred  is  no  longer  fit  for  the  purposes  for  which  it  was 
originally  purchased,  there  is  no  objection  to  transferring  it  to  another  bureau 
or  executive  department  without  first  obtaining  tiie  consent  of  Congi'ess. 
4.  It  is  the  opinion  of  this  office  that  the  six  unserviceable  horses  now  in 
the  possession  of  the  War  Department  at  Fort  Myer.  Va.,  can  be  proi>erly 
transferreil,  without  reimbui-sement,  to  the  Bureau  of  Plant  IiKlustr^%  Depart- 
ment of  Agriculture. 


PAY  AND  ALLOYTANCES:  Chilian  Trainiig  Camps;  Pay  of  Rfserre  Officer 
Enlisted  as  Candidate. 

A  great  many  members  of  the  Officers'  Reserve  Corps  were  given  the  option 
of  taking  the  coni*se  of  training  as  candidates  at  the  training  camps  for 
cfficei's  in  tlie  early  summer  of  1917,  it  being  understood  that  they  were  not 
ordered  to  active  duty  as  Reserve  officers.  In  order  to  enable  them  to  be  paid 
as  candidates,  at  the  rate  of  .$100  per  month,  and  to  receive  travel  allowances 
therefor,  as  provided  in  section  54  of  the  national  defense  act  <30  Stat.  106, 194), 
and  the  provisions  of  tlie  Army  appropriation  act  (40  Stat  40,  70),  relating 
to  <'ivlllan  tniining  camps,  they  were  enlisted  therein  as  candidates. 

(>fficei>{  so  serving  were  at  the  time  advised  that  such  training  service  would 
be  umier  an  enlistment  as  a  candidate  and  that  they  would  be  eutitle<l  only 
to  the  pay  and  allowances  provided  for  candidates.  Accordingly,  a  Ileservi* 
offi<-er  is  not  entitled  to  any  additional  pay  and  allowances  for  the  time  under 
consideration,  since  he  was  not  entitled  to  pay  and  allowances  under  his  com- 
mission as  a  Reserve  officer  until  he  was  placed  on  active  duty  as  such.  (Sec. 
38,  act  of  June  3,  1016,  30  Stat.  106,  100.) 

241. 

War  Depaitment.  J.  A.  G,  O.,  March  20,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  tills  office  Is  requeste<l  with  reference  to  the  claim  of 
Maj.  Walt<>r  K.  Tuller  for  difference  between  the  pay  of  his  grade  as  major, 
Infantry  Officers'  Reserve  Corps,  on  active  duty,  and  that  of  a  candidate  in 
training  at  a  training  camp  for  "candidates;*  May  14  to  June  10,  1917,  inclu- 
sive, under  the  circumstances  hereinafter  stated.  Maj.  Tuller  was  paid  at  the 
rate  of  $100  a  month,  the  compensation  of  a  candidate,  and  travel  allowau<*es 
of  3§  cents  per  mile  from  fx>s  Angeles.  Cal..  to  San  Francisco,  which  payments, 
he  states,  were  accepted  upon  the  assurance  of  the  disbursing  officer  that  his 
d(»iiig  so  woukl  not  prejudice  anj'  right  he  might  have  for  the  remainder  of 
the  pay  and  allowances  of  his  rank  as  claimed. 

2.  Maj.  Tuller  bases  his  claim  upon  the  duty  he  performed  at  the  training 
cjinip  under  the  following  telegraphic  message  from  The  Adjutant  General  of 
the  Amiy,  date<l  May  11.  1917: 

•*  Y<mr  commission,  major.  Infantry  Officers'  Reserve  CJorps,  l)eiug  mailed  to 
ronmiamler  Officers'  Reserve  Training  Camp,  the  Presidio,  Frisco.  If  you 
desire  to  accept,  reiwrt  there  by  wire  immidiately  and  proceed  for  training 
en  nip  duty." 

Maj.  l^iller  states  that  Inunediately  upon  receipt  of  this  telegram  at  his  home. 
Los  Angeles,  Cal.,  lie  reportcil,  by  wire,  to  the  connnanding  officer.  Reserve 
Oflicers'  Training  Camp,  Presidio,  San  Francisco.  Cal.,  stating  the  substnncc 
of  the  telegram  and  accepting  his  commission;  and  further,  that  he  received 
from  the  commamiing  officer  "  a  wire  to  re|>ort  for  duty,"  and  that  he  did  re- 
port on  May  14,  1917,  and  Uiat  from  that  date  until  the  end  of  the  training 
camp  he  was  on  duty.  He  further  states  that  on  June  11,  1917,  Special  Orders, 
No.  126,  Western  Department,  paragraph  30,  directed  that  he  was  placed  on 
active  duty,  although,  he  states,  he  had  understood  the  telegram  of  The  Adju- 
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taut  General  of  Mny  11,  1917.  quoted  above,  as  an  order,  which  "waa  relied 
upon  and  acted  on  as  such."  The  special  orders  of  the  department  commander 
of  June  11  placing  Ma  J.  Tuller  on  active  duty  were  in  pursuance  of  War  De- 
partment, General  Orders,  No.  50,  April  30,  1917,  which  provided: 

"  Under  the  authority  contained  in  section  38  of  an  act  of  Gtongress  ap- 
provetl  June  3,  1916,  the  President  hereby  orders  all  officers  of  the  Cavalry, 
Field  Artillery,  Coast  Artillery,  and  Infantry  sections  of  the  Officers'  Reserve 
Corps  residing  within  the  continental  limits  of  the  United  States  Into  active 
service,  to  take  effect  May  8,  1917. 

"  The  commanders  of  the  territorial  departments  in  which  such  officers  reside 
will  issue  the  individual  orders  with  respect  to  the  officers  concerned.  Depart- 
ment commanders  will  assign  such  officers  to  duty  for  instruction  at  the  train- 
ing camps  established  by  telegraphic  orders  from  the  War  Department  dated 
April  17,  1917." 

3.  It  is  the  understanding  of  this  office  that  a  great  many  members  of  the 
Officers'  Reserve  Corps  were  given  the  option  of  taking  the  course  of  training 
as  candidates  at  the  training  camps  for  officers  in  the  early  summer  of  1917, 
It  being  understood  that  they  were  not  ordered  to  active  duty  as  Reserve 
officers,  but  that  in  order  to  enable  them  to  be  paid  as  candidates,  at  the  rate 
of  $100  per  month,  and  to  receive  travel  allowances  therefor,  as  provided  in  sec- 
tion 64  of  the  national  defense  act  (39  Stat.  166,  194),  and  the  provisions  of  the 
Army  appropriation  act  relating  to  civilian  training  camps,  they  were  enlisted 
therein  as  candidates.  It  is  not  expressly  stated  in  the  accompanying  papers 
that  Maj.  Tuller  upon  his  arrival  at  the  training  camp  at  the  Presidio  of  San 
Francisco  was  advised  that  his  training  service  would  l>e  under  an  enlistment 
as  a  candidate  and  that  he  would  only  be  entitled  to  the  pay  and  allowances 
provided  for  candidates.  It  is  assumed,  however,  that  he  was  so  advised, 
inasmuch  as  he  could  not  legally  have  received  pay  as  a  candidate  without 
having  entered  into  the  enlistment  contract  provided  for  in  such  cases.  Upon 
this  understanding  of  the  facts,  it  is  the  view  of  this  office  that  Maj.  Tuller  is 
not  entitled  to  any  additional  pjiy  and  allowances  for  the  time  under  considera- 
tion, as  he  was  not  entitled  to  pay  and  allowances  under  his  commission  as  a 
Reserve  officer  until  he  was  placed  on  active  duty  as  such  (sec.  38,  act  of 
June  3,  1916,  39  Stat.  166,  190),  which  was  done  by  tlie  department  conmiander 
June  11,  1917,  in  accordance  with  War  Department,  General  Orders,  No.  50, 
quoted  above. 

EICfHT   HOUR   LAW:   AppHeability   of  Federal   Laws   and   Regulations 
Governing  Hours  of  Labor,  ete.,  to  Employees  of  Independent  Contractor. 

A  contract  between  the  Government  and  a  contracting  company  for  the  con- 
struction and  operation  by  that  company  of  a  shell  loading  plant  on  a  cost 
plus  basis,  requires  the  contractor,  who  is  designated  therein  as  agent,  to  pur- 
chase the  site,  to  construct  the  plant,  to  organize  and  operate  the  plant,  and 
to  *'  furnish  all  labor  and  such  materials  and  supplies  as  are  not  furnished  by 
the  Government  necessarj^  for  the  operation  of  the  plant."  Heldf  that  the  em- 
ployees ©Iterating  under  such  contract  are  not  employees  of  the  Government 
and  are  not  therefore  subject  to  Federal  laws  and  regulations  governing  hours 
of  labor,  leave,  pay,  and  the  like.  The  contractor  although  designated  in  the 
contract  as  agent,  is  in  reality  an  independent  contractor,  and  the  employment 
of  laborers  by  the  independent  contractor  creates  no  privity  of  contract  be- 
tween the  Government  and  the  persons  so  employed.  The  fact  that  the  Gov- 
ernment reimburses  the  contractor  for  the  wages  paid  the  laborers  along  with 
other  costs  incurred  by  the  contractor,  together  with  a  percentage  on  such 
expenditures,  is  merely  a  method  of  compensating  the  contractor  and  does  not 
affect  the  essential  relation  of  the  parties.  This  view  is  further  borne  out  by 
the  fact  that  the  contract  makes  provision  for  the  application  thereto  of  the 
eight  hour  act  of  June  19,  1912  (37  Stat.  137).  and  the  Executive  order  of 
March  24,  1917,  suspending  the  operation  of  said  act  and  providing  for  extra 
pay  for  overtime  work. 

248.5. 

War  Department,  J.  A.-G.  O.,  March  26,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  accompanying 
contract  with  the  T.  A.  Gillespie  Loading  Co.  for  the  construction  and  opera- 
tion of  a  loading  plant,  entered  into  on  the  cost  plus  percentage  basis,  on  the 
question  whether  the  employees  operating  the  plant  under  said  contract  are 
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employees  of  the  Government  and  "subject  as  such  to  all  laws  and  regnlntlona 
governing  hours  of  labor,  leave,  pay,  and  the  like."  In  submitting  the  question 
reference  is  made  to  the  contract  with  the  Du  Pont  Engineering  Co.  for  the 
construction  of  an  explosive  plant  near  Nashville,  Tenn.,  a  copy  of  which  is 
inclosed,  with  the  statement  that  the  Injured  Federal  Employees  Liability 
Insurance  Commission  has  ruled  that  the  employees  engaged  on  such  contract 
are  employees  of  the  Government,  and  as  such  are  covered  by  the  injured 
Federal  employees  compensation  act  of  September  7,  1916.  It  is  also  stated 
that  one  of  the  commissioners  has  stated  informally  that  he  considered  the 
employees  operating  under  the  contract  under  consideration  as  covered  by  the 
Injured  Federal  employees  liability  insurance. 

2.  The  contract  under  consideration  is  a  contract  with  the  T.  A.  Gillespie 
Loading  Co.  for  the  construction  and  operation  by  that  company  of  a  shell 
loading  plant  at  South  Amboy,  N.  J.  The  contract  requires  the  contractor, 
who  is  designated  therein  as  agent,  to  purchase  the  site,  to  construct  the  plant, 
to  organize  and  operate  the  plant,  and  to  "  furnish  all  labor  and  such  materials 
and  supplies  as  are  not  furnished  by  the  Government  necessary  for  the  operation 
of  the  plant  and  for  the  loading  of  the  shells  as  hereinbefore  described,"  etc. 

It  places  the  matter  of  the  employment  and  discharge  of  such  labor  in  the 
hands  of  the  contractor.  In  the  opinion  of  this  offlce  the  contractor,  although 
designated  in  the  contract  as  agent,  is  in  reality  an  independent  contractor,  and 
the  employment  of  laborers  by  the  independent  contractor  creates  no  privity 
of  contract  between  the  Government  and  the  persons  so  employed.  The  fact 
that  the  Government  reimburses  the  contractor  for  the  wages  paid  the  laborers 
along  with  other  costs  Incurred  by  the  contractor,  together  with  a  percentage 
on  such  expenditures,  is  merely  a  method  of  compensating  the  contractor  and 
does  not  affect  the  essential  relation  of  the  parties.  It  is  the  opinion  of  this 
offlce,  therefore,  that  the  laborers  so  employed  are  not  subject  to  the  laws  and 
i-egulatlons  governing  the  hours  of  labor,  leave,  pay,  and  the  like,  as  Gov- 
ernment employees.  The  contract  makes  provision  in  article  10  with  respect  to 
the  application  thereto  of  the  eight  hour  act  of  June  19,  1912  (37  Stat.  137)  ;  and 
the  application  thereto  of  the  President's  orders  of  March  24,  1917,  suspending 
the  operation  of  said  act,  on  the  basis  of  payment  for  overtime  as  required  by 
the  naval  appropriation  act  of  March  4,  1917  (39  Stat.  1168, 1192).  The  Insertion 
of  this  provision  amounts  to  a  recognition  by  the  contract  itself  of  the  fact  that 
this  employment  is  not  by  the  United  States  but  by  the  contractor  as  an  inde- 
pendent contractor. 

CIVILIAN  TRAINING  CAMPS:  Fnaeral  Expengcs  of  Cirillan  Candidafo 
Dying  lYhile  in  Attendance  at. 

A  civilian  died  while  in  attendance  at  a  training  camp  as  a  candidate  for  a 
commission  in  the  Army  of  the  United  States.  Apparently  the  body  was 
shippe<l  home  by  the  Government.  Held,  that  there  is  no  legal  authority  for 
the  reimbursement  by  the  Government  of  the  fimeral  expenses  incurred  by  the 
family  of  the  deceased.  The  regulations  covering  enlistment  of  civilians  for 
.service  in  civilian  training  camps  (Spec.  Reg.  No.  49, 1917),  contain  no  provision 
for  payment  of  burial  expenses  of  any  candidate  who-may  die  while  under  such 
enlistment.  Nor  are  such  civilian  candidates  on  the  "  Army  active  list "  as  that 
trt-m  Is  employed  in  the  provision  contained  in  the  sundry  civil  appropriatioa 
act  (40  Stat.  105,  130)  for  payment  of  funeral  expenses  of  officers  and  enllste<l 
men  on  the  Army  active  list  and  the  reimbursement  of  individuals  who  have 
lK)me  such  expen.ses.  For  the  same  reason  it  has  been  decided  that  a  civilian 
member  of  a  training  camp  who  died  while  under  training  could  not  be  viewed 
as  an  officer  or  an  enlisted  man  within  the  meaning  of  the  act  of  May  11,  1908 
(35  Stat.  106,  108),  as  amended  by  the  act  of  March  3,  1909  (35  Stat.  732,  735), 
pi-oviding  for  payment  to  the  widow  or  other  person  previously  designated  by 
deceilent  for  that  purpose,  of  an  amount  equal  to  six  months  pay  at  the  rate 
received  by  such  officer  or  enlisted  man  at  the  date  of  death. 

157. 

War  Department,  J.  A.  G.  O..  March  26,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  to  be  advLsed  whether  Wni.  H.  Jones, 
who  died  at  Plattsburg  Barracks,  N.  Y,,  August  3,  1917,  while  In  training  there 
as  a  "  candidate,"  Third  Battery,  Second  Division,  of  Training  Regiment,  can 
be  considered  as  being  on  the  Army  active  list  at  the  time  of  his  death.  This 
question  has  arisen  in  connection  with  an  inquiry  on  behalf  of  the  mother  of 
the  deceased  as  to  whether  she  can  be  reimbursed  by  the  Government  for  her 
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son's  funeral  exix»nses,  which  she  incurreU.    Apparently,  the  body  was  shipped 
horae  by  the  Government. 

2.  The  provision  in  the  sundry  civil  appropriation  act  (40  Stat.  105,  130),  for 
tlie  "  disi)osition  of  remains  of  oflBcers,  soldiers,  civilian  employees,"  etc., 
makes  appropriation  for  tlie  interment  or  preparation  and  transportation  to 
their  homes  '*  of  tjie  remains  of  officers,  including  acting  assistant  surgeons, 
and  enlisted  men  of  the  Army  Active  List;"  and  further  provides: 

"  In  any  case  where  tlie  expense  of  burial  or  shipment  of  the  remains  of 
officers  or  enlisted  men  of  the  Army  who  die  on  the  active  list  are  borne  by 
individuals,  wliere  such  expenses  would  have  been  lawful  claims  against  the 
(Jovernment,  reimbursement  to  such  individuals  may  be  made  of  the  amount 
allowed  by  the  Government  for  such  services  out  of  this  sum." 

3.  Civilian  military  training  camps  and  cantonments  ai'e  provided  for  by 
section  54  of  the  national  defen^^  act  of  June  3,  1916  (39  Stat.  1G6, 194),  and  by 
provisions  in  the  Army  appropriation  act,  approved  May  12,  1917  (40  S-tat.  40, 
(59),  under  which  authority  civilians  are  selected  for  military  instruction  and 
training,  upon  their  application,  and  under  such  terms  of  enlistment  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  War.  The  regulations  cov- 
ering enlistment  of  civilians  for  service  in  civilian  training  camps  (Spec.  Kou. 
No.  49,  1917),  contain  no  provision  for  payment  of  burial  expenses  of  any  candi- 
date who  may  die  while  under  such  enlistment. 

4.  A  substantially  similar  question  was  presented  in  an  inquiry  as  to  whether, 
in  the  case  of  a  civilian  member  of  a  training  camp  who  died  while  under 
training,  he  could  be  viewe<l  as  an  officer  or  an  enlisted  man  within  the  mean- 
ing of  the  act  of  May  11,  1908  (35  Stat.  106,  108),  as  amended  by  the  act  of 
March  3,  1909  (35  Stat.  732,  735),  providing  for  payment  to  the  widow  or  other 
person  previously  designated  by  decedent  for  that  purpose,  of  an  amount  equal 
to  six  months*  pay  and  at  the  rate  receivetl  by  such  officer  or  enlisted  man  at  the 
date  of  death.  In  holding  that  such  i)erson  did  not  cx)me  within  the  purview 
of  the.se  acts,  this  office  said: 

'*  I  tind  n<)thing  in  the  national  defense  act  which  makes  citizens  traininsf 
under  section  54  of  that  act,  having  been  enlistetl  foi:  the  purpose,  a  part  of  the 
Army  of  the  United  States,  so  as  to  come  within  the  language  of  the  gratuity 
acts  cited  above,  which  limit  the  gratuity  to  cases  of  *  death  from  wounds  or 
disease  contracted  in  lijie  of  duty  of  any  ojjicer  or  enlisted  man  on  the  active 
list  of  the  Armif.*  I  am.  therefore,  of  opinion  that  this  case  is  not  covered  bv 
the  gratuity  act  of  May  11,  1008,  as  amendetl"  (Ops.  J.  A.  G.  42-100,  Aug.  24. 
1917). 

The  same  reasoning  will  apply  to  the  question  presented  In  the  present  case, 
and,  accordingly,  it  is  the  view  of  this  office  that  }f  Mr.  Jones  was  not  oth«'r- 
wise  connected  with  the  military  service,  he  can  not  be  considered  as  having 
been  on  the  active  li.st  of  the  Army  at  the  time  of  his  death,  within  the  mean- 
ing of  the  appropriation  statute  quoted  above  providing  for  the  payment  of 
burial  expenses  "of  officers  or  enli.sted  men  of  the  Army  who  die  on  the  active 
list," 


DISCIPLINE:  Sentence  to  Penitentiary  as  Punishment  for  Civil  Offense. 

In  determining  whether  an  olTenae  Is  punishable  by  confinement  in  a  peniten- 
tiary the  law  of  the  State  where  the  offense  occurred  can  not  be  roscirtcvl  to. 
Paragraph  338,  class  3  (c)  of  the  Manual  for  Courts-Martial  should  bo  <lis- 
ix?garded. 

2.')().3. 

Mabch  27,  lOlS. 

From:  The  Office  of  the  Judge  Advocate  General. 

To :  The  Judge  Advo<?ate, Division. 

Subject:  Construction  of  the  provisi(ms  of  the  forty-second  article  of  wjir  re- 

gtirding  place  of  confinement  upon  conviction  for  civil  offenses. 

1.  In  your  communication  of  March  22;  concerning  the  case  of  Jim  noddies, 
1)11  vate,  company  A,  Five  hundred  and  thirteenth  Engineei-s,  you  discuss  and 
submit  some  citations  in  support  of  the  conclusion — 

'•That  in  case  an  offense  has  been  committed  wliich  is  not  recosnlzjible  under 
the  Federal  statutes  the  law  in  the  State  where  the  offense  was  committed  is 
applicable." 
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The  old  ninety-seventh  article  of  war  read : 

**  No  person  In  the  military  service  shall,  under  the  sentence  of  a  court-mar- 
tial, be  punished  by  confinement  In  a  penitentiary,  unless  the  offense  of  which 
lie  may  be  convlcte<l  would,  by  some  statute  of  the  United  States,  or  by  souk* 
statute  of  the  State,  Territory,  or  District  in  which  such  offense  may  be  com- 
mitted, or  by  the  common  law  as  the  same  exists  in  such  State,  Territory,  or 
District,  subject  such  convict  to  such  punishment." 

The  forty-second  article  of  war,  as  contained  In  the  act  of  August  29,  1910 
(39  Stat  619,  657),  so  far  as  material  here  reads: 

**  Except  for  desertion  in  time  of  war,  repeated  desertion  In  time  of  peaco. 
and  mutiny,  no  person  shall  under  the  serttenOe  of  a  court-martial  be  punishol 
by  confinement  in  a  penitentiary  unless  an  act  or  omission  of  which  he  Is  con 
vlcted  Is  recognized  as  an  offense  of  a  civil  nature  by  some  statute  of  the  ITnitc^ 
States,  or  at  the  connnon  law  as  the  same  exists  in  the  District  of  Colum- 
bia, etc." 

2.  It  will  be  obsened  that  in  the  article  as  adopted  In  1916  there  is  omitted 
all  reference  to  the  statutes  or  the  common  law  of  the  various  States  and  Ter- 
ritories. Because  of  this  change  In  the  language,  this  office,  in  construing  tlio 
forty-second  article  of  war,  has  held  that,  to*  authorize  confinement  In  a  peni- 
tentiary,* the  act  or  omission  of  which  a  soldier  is  convicted  must  be  recog- 
nized as  an  offense  of  a  civil  nature  by  some  statute  of  the  United  States,  that 
Is,  some  statute  enacted  by  Congress  defining  the  offense  and  prescribing  tlie 
punishment  therefor,  or  by  common  law  as  the  same  exists  in  tlie  District  of 
Columbia,  or  by  way  of  commutation  of  a  death  sentence. 

3.  Subdivision  (c),  class  3,  paragraph  338,  Manual  for  Courts-Martini 
was  evidently  based  upon  the  provisions  of  the  old  ninety-seventh  article  of  war, 
and  should  be  disregarded. 

CIYILIAN  EMPLOYEES:  Rations,  and  Commutation  of,  While  on  Duty 
with  Troops  in  the  Field. 

Civil  service  clerks  on  duty  at  camps  or  cantonments  during  the  present  enjer- 
gency,  being  considered  as  on  duty  with  tioops  In  the  field,  may  be  grante<l 
commutation  of  rations  not  exceeding  the  statutory  limits  of  $4  per  day,  by  au- 
tiiorizatlon  of  the  Sec^retary  of  War,  in  special  cases  where  the  circumstanci^s 
show  the  Impracticability  of  furnishing  rations  In  kind  as  prescribed  by  Army 
Regulations  733.  Such  expenses  would  be  payable  from  the  Quartermaster  ap- 
propriations for  *'  Supplies,  services,  and  transportation." 

24S  5 

War  IX^mrtment,  J.  A.  G.  O.,  March  27,  1918.— To  The  Adjutant  General. 

1.  In  connectlort  with  the  accompanying  request  of  Mr.  A.  C.  Roberts,  civil 
service  clerk.  Quartermaster  Corps,  Camp  Lewis,  Washington,  on  behalf  of  the 
civil  service  clerks  in  the  office  of  the  camp  quartermaster  at  that  place  that 
commutation  of  rations  at  the  rate  of  $1  per  day,  commencing  March  1,  he 
allowc<l  the  clerks  for  reasons  stated  by  him,  the  Quartermaster  General  re- 
marks that  the  case  appears  to  be  a  meritorious  one,  but  that  "  there  Is  no  pro- 
vision in  the  appropriations  under  control  of  the  Quartermaster  Corps  for  the 
payment  of  commutation  of  rations  to  civil  service  employees," 

and  suggests  that  the  opinion  of  this  office  be  obtained  "  as  to  whether  payment 
of  commutation  of  rations,  not  only  In  the  case  herewith  presented,  but  in  other 
similar  cases,  is  authorized." 

2.  Paragraph  733,  Army  Regulations,  prescribes.  In  accordance  with  statutory 
authority,  the  traveling  and  field  allowances  of  civilian  employ(»es  of  the 
military  service.  It  prescribes  certain  per  diem  rates,  and  certain  rates  of  re- 
imbursement for  actual  expenses,  except  that  **  in  time  of  actual  war  no  such  re- 
imbursement of  expenses  will  be  made  to  the  civilian  employees  specified  who 
accompany  troops  In  the  field  but  in  lieu  thereof  the  allowance  of  tents  pre- 
scribed by  the  War  Department  and  a  ration  will  be  furnished  such  employees." 

Duty  at  camps  and  cantonments  during  the  present  emergency  is  considered 
by  the  War  Department  as  duty  in  the  field  with  troops,  and  under  the  provi- 
sions of  the  regulations  above  quoted  civil  service  clerks  on  duty  at  the  camps 
and  cantonments  are  entitled  to  rations  In  kind  and  tent  quarters.  The  reason,  I 
assume,  for  providing  In  the  Regulations  for  furnishing  these  allowances  in  kind 
is  that  ordinarily  while  civilians  are  on  duty  with  troops  In  the  field  in  time  of 
war  it  Js  impracticable  for  them  to  make  their  own  arrangements  for  subsistence 
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and  quarters.  Where,  however,  the  conditions  are  the  reverse  so  that  it  is  Im- 
practicable to  furnish  these  allowances  in  kind,  there  is  no  legal  reason  why  the 
Secretary  of  War  may  not  authorize  a  per  diem  tit  such  rate  as  may  be  deemed 
adequate,  within  the  statutory  limits  of  ^  per  day.  It  is  simply  reverting  to  the 
usual  method  of  providing  for  the  expenses  of  civilians  on  duty  in  the  field. 
With  reference  to  the  class  of  Army  field  clerks  who  are  entitled  to  the  benefits 
of  paragraph  733,  Army  Regulations,  this  ofl^ce,  in  an  opinion  of  December  18, 
1917  (Ops.  J.  A,  G.  245.8),  said: 

"  It  is  the  view  of  this  oflice  that  the  Secretary  of  War  may  legally  authorize 
the  payment  of  commutation  of  rations  to  Army  field  clerks  on  duty  at  canton- 
ments for  such  period  as  it  may  be  impracticable  to  furnish  them  rations  iu 
kind.  It  Is  suggested,  however,  that  such  authorization  not  be  made  general, 
but  that  it  be  given  only  in  special  cases  upon  receipt  of  a  statement  of  the  cir- 
cumstances which  show  the  impracticability  of  furnishing  rations  in  kind." 

The  same  remarks  \viU  apply  to  the  civil  service  clerks  on  duty  with  troops  in 
the  field  during  the  present  emergency. 

3.  As  to  the  question  of  the  availability  of  appropriations,  suggested  by  the 
Quartermaster  General,  no  specific  provision  need  be  sought,  as  such,  expenses 
would  be  payable  as  usual  from  the  Quartermaster  appropriations  for  "  Sup- 
plies, services,  and  tran.sportation." 


APPROPBIATIONS:  SIGNAL  CORPS:  Issne  or  Sale  of  Ordnanee  Supplies 
by  Ordnance  Department. 

Except  where  otherwise  provided  by  statute  or  clearly  authorized  by  the 
language  of  particular  appropriations,  the  Ordnance  Department  should  pro- 
cure from  its  appropriations  and  issue  the  supplies  of  ordnance  and  ordnance 
stores  required  for  all  branches  of  the  Armies  of  the  United  States.  Accord- 
ingly, not  all  requests  for  ordnnnce  material  made  by  the  Aviation  Section, 
h?ignal  Corps,  should  be  treated  as  sales,  but  only  those  specifically  covered  by 
the  appropriations  contained  in  the  Signal  Corps  act  of  July  24,  1917  (40  Stat. 
243).  Supplies  of  the  character  supplietl  by  the  Ordnance  Department  to  the 
Army,  required  in  connection  with  any  other  service  of  the  Signal  Corps  than 
the  air  service  should  be  furnished  by  way  of  issue  and  not  by  way  of  sale, 
unless,  as  to  the  particular  supplies,  there  Is  an  appropriation  for  the  Signal 
Corps  clearly  available  for  the  purchase  of  the  same.  It  is  not  sufficient  that 
there  might  be  an  appropriation  broad  enough  by  Its  terms  to  include  these  sup- 
plies, If  they  were  not  otherwise  procurable,  for  the  reason  that  the  approprla- 
licms  of  the  Ordnance  Department  are  specifically  available  for  the  procuring 
of  this  character  of  supplies  for  the  use  of  the  Armies  of  the  United  Statea  In 
order  to  exclude  the  ordnance  appropriation  there  must  be  an  appropriation  of 
the  particular  branch  of  the  service  specifically  providing  for  such  supplies  for 
that  branch  of  the  service. 

400.32. 

War  Department,  J.  A.  G.  O..  March  27,  1918.— To  the  Chief  of  Ordnance. 

1.  The  views  of  this  oflice  are  desired  with  reference  to  certain  questions  re- 
garding the  Issue  and  sale  of  ordnance  material  to  the  Signal  Corps.  Refer- 
ence is  made  particularly  to  the  act  of  July  24,  1917  (40  Stat.  243,  245),  for  the 
temi)<)rary  Increase  of  the  Signal  Corps,  which  makes  an  appropriation  of  $640, 
000,(K)0  for  carrying  out  the  provisions  of  that  act ;  and  in  authorizing  the  pur- 
oha.««e,  manufacture,  maintenance,  repair,  and  operation  of  airships  and  other 
aerial  machines,  uses  the  language,  inter  alia,  "  including  gims,  armament,'  am- 
munition, and  all  necessary  spare  parts  and  equipment  connected  therewith." 
The  questions,  with  the  an.swer  to  each  immediately  thereunder,  are  given  below. 
It  may  be  premised  before  considering  the  specific  questions  that  they  should 
be  considered  in  the  light  of  the  duties  of  the  Chief  of  Ordnance  as  prescribed 
by  law.  Section  1164,  Revised  Statutes,  makes  it  his  duty  "  to  furnish  estimates, 
and,  under  the  direction  of  the  Secretary  of  War,  to  make  contracts  and  pur- 
chases, for  procuring  the  necessary  supplies  of  ordnance  and  ordnance  stores 
for  the  use  of  the  Armies  of  the  i:nlted  States,"  etc. 

Except  where  otherwise  provided  by  statute  or  clearly  authorized  by  the 
language  of  particular  appropriation.s,  it  may  be  stated  generally  that  the  Ord- 
nance Department  should  procure  from  its  appropriations  and  Issue  the  sup- 
plies of  ordnance  and  ordnance  stores  required  for  all  branches  of  the  Armies 
of  the  United  States.    The  fact  that  no  specific  estimates  were  submitted  for 
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supplying  a  particular  service  would  not,  it  Is  believed,  authorize  the  sale  of 
such  supplies  to  such  branch  of  the  service,  unless  the  appropriations  made  for 
the  particular  branch  of  the  service  are  clearly  available  for  tlie  purchase  of 
this  character  of  supplies.  In  other  words,  to  carry  out  the  duties  imposed  by 
law  on  the  Ordnance  Department  it  should  estimate  for  and  carry  the  neces- 
sary supplies  of  the  character  under  consideration  to  meet  the  exigencies  of  the 
Army.  In  the  light  of  these  remarks  the  questions  submitted  may  be  briefly 
answered  as  follows : 

Question  1.  "{a)  Should  all  .requests  for  ordnance  material  made  by  the 
Aviation  Section,  Signal  CJorps,  be  treated  as  sales?" 

Answer.  No. 

Question  1.  **{b)  If  not,  a  summary  of  such  classes  that  bhould  and  should 
not  be  sales." 

Answer:  In  the  light  of  the  remarks  stated  above,  only  such  supplies,  of  the 
character  issued  by  the  Ordnance  Department  of  the  Army  should  be  charge?! 
as  sales  where  there  Is  an  appropriation  of  the  Signal  Corps  clearly  applicable 
to  the  procurement  of  such  supplies.  The  act  of  July  24,  1917,  supra,  clearly 
authorizes  the  procurement  from  the  appropriation  made  by  that  act  of  "guns, 
armament,  ammunition,  and  all  necessary  spare  parts  and  equipment  connected 
therewith  "  when  used  in  connection  with  aircraft.  Supplies  of  the  character 
supplied  by  the  Ordnance  Department  to  the  Army,  required  in  connection  with 
any  other  service  of  the  Signal  Corps  than  the  air  service  should  be  furnished 
by  way  of  Issue  and  not  by  way  of  -sale,  unless,  as  to  the  particular  supplies, 
there  Is  an  appropriation  for  the  Signal  Corps  specifically  providing  for  the  pur- 
chase of  the  same.  It  is  not  suflQcient  that  there  might  be  an  appropriation 
broad  enough  by  its  terms  to  include  these  supplies,  if  they  were  otherwise 
procurable,  for  the  reason  that  the  appropriations  of  the  Ordnance  Department 
are  specifically  available  for  the  procuring  of  this  character  of  .supplies  for  the 
use  of  the  Armies  of  the  United  States.  In  order  to  exclude  the  ordnance  appro- 
priation there  must  be  an  appropriation  of  the  particular  branch  of  the  service 
specifically  providing  for  such  supplies  for  that  branch  of  the  service.  It  is  not 
practicable  to  answer  this  question  by  a  summary  of  the  particular  classes  of 
'supplies  which  should  be  issued.  It  is  believed  that  the  principles  herein 
stated  should  be  sufficient  to  solve  the  questions  as  they  arise. 

Question  2.  "(<*)  Was  it  intended  by  Congress  that  only  guns,  armament, 
and  ammunition  issued  to  the  Aviation  Section  of  the  Signal  Corps  sliould  be 
paid  for  by  the  Signal  Corps?** 

Answer.  For  the  reasons  that  will  appear  In  the  answer  to  the  preceding 
question  and  in  the  general  remarks  stated  above,  only  such  articles  should 
be  paid  for  by  the  Signal  Corps  as  are  specified  In  said  act  of  July  24,  1917, 
as  Included  In  the  authority  to  procure  aircraft.  The  act  specifies  as  included 
in  such  authority  "  guns,  armament,  ammunition,  and  all  necessary  spare  parts 
and  equipment  connected  therewith;"  a  list  considerably  broader  than  that 
stated  In  this  question. 

Question  2.  "(ft)  Is  there  any  reasonable  basis  to  assume  that  personal  equip- 
mpnt  of  either  the  enlisted  or  commissioned  personnel  of  the  Aviation  Section 
should  be  Issued  and  not  considered  a  sale  to  the  Signal  Corps?" 

Answer.  For  the  reasons  stated  above,  this  question  should  be  answered  in 
the  aflRrmative. 

Question  3.  "(«)  Are  there  any  times  when  issues  should  be  by  way  of  sale 
to  any  division  of  the  Signal  Corps  other  than  the  Aviation  Section?" 

Answer.  Unless  there  is  a  specific  appropriation  under  the  Signal  Corps 
covering  the  procurement  of  particular  supplies  the  Issue  should  not  be  made 
by  way  of  sale. 

Question  3.  "(&)  If  answer  'yes,'  an  itemized  statement  of  possible  items,  or 

"(r)   A  definite  set  of  rules  to  guide  the  Supply  Division  auditors." 

Answer.  It  Is  Impracticable  to  furnish  such  itemized  statement.  It  Is  be- 
lieved the  principles  outlined  above  should  be  sufficient  for  the  solution  of  the 
questions  as  they  arise.  

PUBLIC  PROPERTY:  Issue  of  Army  Bifles  to  the  Navy. 

There  is  no  regulation  or  statute  which  prohibits,  or  which  might  be  eon- 
Ktnied  as  operating  to  prevent,  the  issue  of  Army  rlfies  to  the  Navv.  such 
rifles  to  l>o  invoiced  by  the  Ordnance  Department  to  the  Navy  supplv  officers 
and  eventually  to  be  invoiced  back  to  the  Army.  Several  statutes  (act  of  Mar. 
3.  1879,  20  Stat.  410,  412;  act  of  Aug.  24,  1012,  37  Stat.  560,  580;  act  of  June 
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12, 1906,  34  Stat.  240,  258)  expressly  recognize  not  only  the  right  of  one  depart- 
ment of  the  Goyemment  to  transfer  arms  and  ammunition  to  another  depart- 
ment, but  also  the  necessity  of  so  doing,  since  not  to  permit  the  sale  or  loan  of 
rifles  or  ammunition  from  the  Army  to  the  Navy  or  from  the  Navy  to  the  Army 
might  impair  the  efficiency,  of  each  of  these  departments. 

474. 

War  Department,  J.  A.  G.  O.,  March  27,  1918.— To  the  Chief  of  Staff. 

1.  By  the  preceding  memorandum  is  submitted  the  following  Inquiry : 

"  Is  there  any  regulation  or  statute  which  prohibits  or  which  might  be  con- 
strued as  operating  to  prevent  the  issue  of  Army  rifles  to  the  Navy?  " 

In  connection  with  the  question  submitted  is  the  statement  that : 

"  These  rifles  would  be  invoiced  by  the  Ordnance  Department  to  Navy  supply 
officers  and  eventually  would  be  invoiced  back  to  the  Army." 

The  question  submitted  apparently  assumes  that  in  the  absence  of  a  prohibi- 
tion the  right  exists.  This,  of  course,  does  not  follow,  for  the  reason  that  in 
the  absence  of  a  statute  or  regulation  expressly  allowing  it  the  rifles  purchased 
for  the  Army  will  be  clothed  with  a  special  trust,  that  is,  tliey  would  belong 
to  the  Army  alone  fqr  its  sole  and  constant  use.  In  other  words,  unless  the 
law  expressly  peimits  the  issue  or  sale  of  Army  rifles  to  the  Navy  it  would 
not  be  legal  for  the  War  Department  to  sell  or  loan  to  the  Navy  Department 
rifles  or  equipment  purchased  and  devoted  to  the  use  of  the  Army.  Congress, 
however,  from  time  to  time' has  passed  various  statutes  in  recognition  of  Uie 
fact  that  the  different  executive  departments  and  bureaus  are  necessarily  co- 
ordinating units  of  a  permanent  whole,  and  that  to  deny  to  each  the  right  to 
excliange  equipment  or  other  necessary  stores  would  be  not  only  to  impair  the 
efficiency  of  the  several  buj'eaus,  but  to  correspondingly  weaken  the  Govern- 
ment itself. 

2.  By  the  act  of  March  3,  1879  (20  Stat.  410,  412)  the  right  to  issue  arms  and 
ammunition  to  the  different  departments  of  the  Government  is  expressly  recog- 
nised.   The  applicable  portion  being: 

"  Upon  the  request  of  the  head  of  any  department,  the  Secretary  of  War  be, 
and  he  hereby  is,  authorized  and  directed  to  issue  arms  and  anmaunitlon  when- 
ever they  may  be  required  for  the  protection  of  the  public  money  and  property, 
and  they  may  be  delivered  to  any  officer  of  the  department  designated  by  the 
head  of  such  department,  to  be  accounted  for  to  the  Secretary  of  War,  and  to  be 
returned  when  the  necessity  for  their  use  has  expired.  Arms  and  ammunition 
heretofore  furnished  to  any  department  by  the  War  Department,  for  which  the 
War  Department  has  not  yet  been  reimbursed  may  be  receipted  for  under  tlic 
provisions  of  this  act." 

Then  by  the  act  of  August  24,  1912  (37  Stat.  569,  589).  it  is  provided: 

"  Hereafter  when  authorized  transfers  or  sales  of  ordnance  or  ordnance  stores 
are  made  to  another  bureau  of  the  War  Department  or  to  another  executive 
department  of  the  Government,  payment  therefor  shall  be  made  by  the  proi)er 
disbursing  officer  of  the  bureau,  office,  or  department  concerned.  When  the 
transaction  is  between  two  bureaus  of  tlie  War  Department,  the  price  to  be 
charged  shall  be  the  cost  price  of  the  stores,  including  the  cost  of  inspection. 
When  the  transaction  is  between  the  Ordnance  Department  and  another  execu- 
tive department  of  the  Government,  the  price  to  be  charged  shall  include  the 
co8t  price  of  the  stores  and  the  cost  of  inspection  and  transportation." 

In  the  act  of  June  12, 1906  (34  Stat.  240,  258),  is  expressly  recognized  the  riglit 
of  the  Ordnance  Department  to  procure  stores  for  the  other  executive  depart- 
ments or  bureaus,  including  the  Philippine  Government.  In  its  applicable 
provisions  it  is: 

"  Whenever  the  Ordnance  Department,  under  existing  regulations,  procures 
stores  for  other  Executive  Departments  or  bureaus,  including  the  Philippine 
government,  its  appropriations  shall  be  applicable  to  defray  the  necessary 
expenses  in  connection  with  the  procurement,  subject  to  reimbursement  from 
time  to  time,  or  on  completion  of  the  work,  from  the  department  or  bureau  for 
which  the  stores  were  procured." 

These  statutes  expressly  recognize  not  only  the  right  but  the  necessity  of  one 
department  of  the  Government  to  transfer  arms  and  ammunition  to  another 
dei)artment.  These  statutes  necessarily  recognize  and  confirm  the  right  of  each 
department  of  the  Government  to  freely  exchange  arms,  ammunition,  and  stores 
in  the  interest  of  efficiency.  In  fact,  not  to  permit  the  sale  or  the  loan  of  rifles 
or  ammunition  from  the  Army  to  the  Navy,  or  the  Na\T  to  the  Army,  might 
impair  the  efficiency  of  each  of  these  departments.    There  are  no  regulations 
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or  statutes,  and  no  rules  of  Inw  prohibiting  or  preventing  the  issue  of  Army 
rifles  to  the  Navy,  The  laws  above  quoted  have  not  been  repealed,  modified,  or 
cha lifted  in  the  least.    They  are  now  in  full  force  and  effect. 

3.  The  answer  to  the  question  submitted  Is,  therefore,  No.  There  is  no 
regulation  or  statute  which  prohibits  or  which  may  be  construed  as  operating 
to  prevent  the  issue  of  Army  rifles  to  the  Navy. 


PAT  AND  ALLOWANCES:  fi«iiii bargemen t  of  Expenses  of  Officer  of  Sisrnal 
Corps  in  Cbarg«  of  Motor  Truck  Train  Trarelin^  Overland. 

An  officer  of  the  Signal  Corps,  after  having  been  on  duty  at  an  automobile 
mnnufacturing  plant  in  connection  with  the  manufacture  of  motor  equipment 
for  aviation  purposes,  was  directed  to  proceed  over  land  in  charge  of  a  detach- 
ment of  enlisted  men.  taking  a  train  of  motor  trucks  to  an  aviation  field.  The 
detachment  provided  its  own  quarters  while  en  route,  stopping  at  hotels  in  the 
cities  and  towns  in  which  the  train  halted  for  the  night.  Held,  that  while  such 
officer  is  not  entitled  to  commutation  of  quarters  while  on  such  trip  (see  A.  R. 
3304),  it  is  proper  to  reimburse  him  for  his  actual  and  ne<*cssai-y  exiienses 
therwn,  under  autlu»rity  of  section  9  of  the  act  of  July  24,  1917  (40  Stat, 
243.  24;j). 

245.81. 

War  Department,  J.  A.  O.  O.,  March  2S,  1918.— To  The  Adjutant  Goneral. 

1.  The  opinion  of  this  office  is  requested  with  reference  to  the  claim  of  First 
I.ieut.  (i.  P.  Texada,  Signal  Reserve  Corps,  Aviation  Section,  for  commutation 
of  quarters  for  the  period  of  January  11  to  28,  inclusive,  while  he  was  en  route 
with  a  detachment  of  three  enlisted  men  from  the  plant  of  the  General  Motors 
Co.,  routine,  Mich.,  to  Scott  Field,  Belleville,  111,,  taking  Signal  Corps  trucks 
overland.  Lieut.  Texada  states  that  the  detachment  provided  its  own  quarters 
while  en  route,  stopping  at  hotels  in  the  cities  and  towns  in  which  the  train 
baited  for  the  night,  and  that  as  the  enlisted  men  have  been  paid  commutation 
of  quarters,  he  does  not  understand  why  he  should  not  also  be  entitled  to  com- 
mutation of  quarters. 

2.  An  officer  Is  entitled  to  commutation  of  quarters  only  at  places  where  he 
is  stationed  without  troops  and  where  no  public  quarters  can  be  provided.  This 
principle  is  reoogni»e<l  in  paragraph  1304,  Army  Kegulatious,  which  provides: 

"An  officer  upon  being  relieved  from  duty  at  one  station  whei*e  he  was  entitled 
to  commutation  of  quarters,  and  assiguecl  to  another  .station,  is  not  entitled  to 
«uch  allowance  from  the  date  of  departure  from  the  old  station,  in  accordance 
v^ith  his  relief  orders,  to  the  date  on  which  he  reports  in  person  at  the  new 
station." 

3.  While  it  Is  quite  clear  that  Lieut.  Texada  can  not  legally  be  paid  com- 
mutation of  quarters  for  the  period  mentioned,  it  is  the  view  of  this  office 
that  there  Is  authority  in  the  act  of  July  24,  1917  (40  Stat.  243,  24r»),  relating  to 
the  Aviation  Section  of  the  Signal  Corp.s.  for  the  payment  of  his  actual 
and  nocesssu-y  expenses  while  on  the  trip  under  consideration  between  Pontlac, 
Mich.,  and  Belleville,  111.,  January  11  to  28,  Section  9  of  tills  act  makes  pro- 
vision, among  other  things:  "for  the  purchase,  mahitenance,  repair,  and  opera- 
tion, through  the  Chief  Signal  Officer  of  the  Army,  of  all  niotor-proi^elled 
passenger  and  equipment  carrying  vehicles  which  may  be  necessary  for  the 
Aviation  Se<'tion  of  the  Signal  Corps ;" 

and  contains  the  following  provision  authorizing  the  pnyment  of  actual  and 
necessary  expenses  of  officers  and  others  sent  on  si>ecial  duty  for  aviation 
purposes : 

"And  also  for  the' actual  and  necessary  expenses  of  officers,  enlisted  men,  and 
civilian  employees  of  the  Anny  and  authorised  agents  sent  on  special  duty  at 
home  and  abroa<l  for  aviation  purposes,  including  observation  and  investigation 
of  foreign  military  operations  and  organizations,  manufacture  of  aircraft,  and 
engines,  also  i^^ecial  courses  in  foreign  aviation  schools  and  manufacturing 
estal)lishments,  to  be  paid  upon  certificates  of  the  Secretary  of  War  certifying 
that  the  expenditures  were  necessary  for  military  pui-poses." 

This  authority  is  regarded  l>y  tliis  office  as  sufficiently  broad  to  cover  an 
expense  like  that  of  Lieut.  Texada*s,  who,  after  having  been  on  duty  at  the 
works  of  the  Genera!  Motors  Co.  in  connecti<m  with  the  manufacture  of  motor 
equipment  for  aviation  pui-posc^s,  was  directed  to  procee<l  overland  with  certain 
units  of  such  equipment  to  the  aviation  field  at  Belleville,  III. 
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PAT  AND  ALLOWANCES:  Time  of  Aeernal  of  Biglit  to  Pay  of  Member  of 
Offleers'  Reserve  Corps  Called  to  Active  Service. 

An  officer,  theretofore  duly  commissioned  in  the  Officers'  Reserve  Corps,  re- 
ceived", on  December  20,  1917,  a  telegram  from  the  War  Department  as  follows : 
"You  are  assigned  to  active  duty  to  talce  effect  December  28,  1917,  and  will 
proceed  to  Camp  Lee,  Petersburg,  Va.,  in  time  to  arrive  there  not  later  than 
January  5, 1918."  He  resigned  his  position  of  civil  employment  on  December  27, 
1917,  under  the  belief  that  his  pay  as  an  officer  of  the  Officers'  Reserve  Corps 
would  commence  December  28.  He  left  his  home  on  January  3  and  reported,  as 
required,  on  January  5,  1918.  Held,  that  he  Is  entitled  to  pay  from  the  date  on 
which  he  actually  complied  with  the  order  to  rei>ort  for  duty,  which  was  the 
day  on  which  he  left  his  home  on  a  continuous  Journey  to  Camp  Lee,  Section 
38  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  190),  provides  that 
Reserve  officers  are  entitled  to  pay  and  allowances  when  ordered  to  active  serv- 
ice "  from  the  date  upon  which  they  shall  be  required  by  the  terms  of  their 
orders  to  obey  the  same."  In  the  instant  case  the  officer  was  required  to  obey 
the  order  by  starting  from  his  home  in  time  to  arrive  at  Camp  I>ee  not  later  than 
January  5,  1918.  It  was  his  privilege  to  leave  home  immediately  on  Decem- 
ber 28  and  report  at  Camp  Lee  earlier  than  January  5,  in  which  event  he  would 
have  been  entitled  to  pay  commencing  with  the  date  of  his  departure  on  a  con- 
tinuous trip  for  Camp  I^ee.  His  delay  in  compljing  with  the  order  until  the 
last  day  of  grace  was  for  his  own  convenience,  and  consequently  his  pay  did  not 
commence  until  he  started  to  comply  with  «aid  order, 

241.  Mabch  28,  1918. 

[Memorandum  for  the  Secretary  of  War.] 

Subject:  Inquiry  of  secretary  of  the  Interstate  Commerce  Commission  as  to 
commencement  of  pay  of  Reserve  officers  ordered  to  active  duty. 

1.  The  secretary  of  the  Interstate  Commerce  Commission  presents  the  case  of 
Maj.  Theodore  F.  Laist,  Engineer  Officers'  Reserve  Corps,  in  connection  with  his 
request  of  March  4  for  advice,  for  the  future  guidance  of  its  employees,  as  to  the 
date  when  pay  commences  in  case  of  a  Reserve  officer  ordered  to  active  duty. 
It  appears  that  Maj.  Laist  was  on  December  20  an  employee  of  the  Interstate 
Commerce  Commission  stationed  at  Chicago,  111.,  and  that  prior  to  that  date  he 
had  been  regularly  commissioned  as  a  major  of  the  En^neer  Officers'  Reserve 
Coips,  and  that  on  or  about  December  20  he  received  the  following  telegraphic 
order  from  the  War  Department: 

"  You  are  assigned  to  active  duty,  to  take  effect  December  28,  1917,  and  will 
proceed  to  Camp  Lee,  Petersburg,  Va.,  In  time  to  arrive  there  not  later  than 
January  5, 1918,  and  report  in  person  to  the  Commanding  officer,  Engineer  Train- 
ing Camp,  for  assignment  to  duty  as  student  at  the  Engineer  Training  Camp  to 
be  conducted  at  that  place.  The  travel  directed  is  necessary  in  the  military 
service." 

He  resigned  his  position  with  the  Interstate  Commerce  Commission,  December 
27,  under  the  impression  and  belief  that  his  pay  as  an  officer  of  the  Officers' 
Reserve  Corps  would  conmience  December  28.  He  states  that  he  left  Chicago 
on  January  3  and  reported  as  required  on  January  5,  1918,  at  Camp  Lee,  Peters- 
burg, Va.  He  further  states  that  the  camp  quartermaster  ruled  that  notwith- 
standing the  fact  that  he  was  assigned  to  active  duty  effective  December  28,  he 
was  not  entitle<l  to  pay  until  he  actually  complied  with  the  order,  which  was 
the  day  on  which  he  left  Chicago  on  a  continuous  journey  to  Camp  Lee. 

2.  Section  38  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  190), 
relates  to  the  assignment  of  officers  of  the  Reserve  Corps  to  active  duty  in  time 
of  war,  and  with  reference  to  their  pay  provides  as  follows: 

"  While  such  Reserve  officers  are  on  such  service  they  shall,  by  virtue  of  their 
commissions  as  Reserve  officers,  ♦  *  ♦  be  entitled  to  the  pay  and  allowances 
of  the  corresponding  grades  In  the  Regular  Army,  ♦  •  ♦  from  the  date  upon 
which  they  shall  be  required  by  the  terms  of  their  orders  to  obey  the  same.'* 

In  Maj.  Laist's  case  he  was  required  to  obey  the  order  by  starting  from 
Chicago  in  time  to  arrive  at  Camp  I^e,  Petersburg,  Va.,  not  later  than  January 
5,  1918.  It  was  his  privilege  to  leave  Chicago  immediately  on  December  28  and 
report  at  Camp  Lee  earlier  than  January  5.  The  order  was  sufficiently  elastic 
to  permit  him  to  attend  to  any  preliminary  personal  matters  before  being  re- 
quired by  the  terms  of  the  order  to  proceed  to  Camp  Lee.    His  delay  in  comply- 
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Ing  with  tlie  order  until  the  last  day  of  grace  was  for  his  own  convenience.  In 
the  opinion  of  this  office  the  quartermaster  at  Camp  I^e  correctly  advised  Ma  J. 
J^ist  tlint  his  pay  did  not  commence  until  he  left  Chicago  on  a  continuous 
journey  for  Camp  Lee,  Petersburg,  Va.  (See  15  Comp.  Dec.  836,  and  23  id.  705.) 
It  is,  therefore,  recommended  that  the  secretary  of  the  Interstate  Commerce 
Commission  be  advised  that  the  only  reason  Ma  J.  Laist*s  pay  as  a  member  of 
tlie  Engineer  Officers'  Reserve  Corps  did  not  commence  on  December  28  was 
because  he  did  not  comply  with  the  order  on  that  date.  If  he  had  left  Chicago 
on  that  date  on  a  continuous  trip  for  Camp  Lee,  Petersburg,  Va.,  and  rei)orted 
in  compliance  with  the  terms  of  the  order  which  required  that  he  report  there 
not  later  than  January  5,  be  would  have  been  entitled  to  pay  commencing 
December  28. 

MILITIA:  Pay  and  Disposition  of  Offloers  of  Staff  Corpg  or  Bepartments  of 
National  Guard  when  Line  Organizations  Thereof  are  Drafted  into 
Federal  Service. 

Officers  of  staff  corps  or  departments  in  the  National  Guard  of  any  State  that 
has  complied  with  the  provisions  of  section  110,  national  defense  act  (39  Stat. 
166,  209),  when  recognized  as  such  officers  by  the  War  Department,  are  entitled 
to  the  pay  providwl  by  section  109  of  said  act,  until  placed  in  the  National 
Guard  Reserve.  Without  tactical  units  with  which  to  Justify  their  existence 
there  Is  no  ground  for  the  continuance  In  the  National  Guard,  on  the  active 
list,  of  officers  of  staff  corps  and  departments.  Hence  such  officers  should  be 
placed  in  the  National  Guard  Reserve,  as  required  by  section  77,  national  de- 
fense act  (30  Stat.  166,  203),  as  soon  after  the  several  tactical  units  of  the  Na- 
tional Guard  units  of  their  respective  States  are  drafted  into  the  Federal  service 
as  they  are  able  to  close  up  the  business  pertaining  to  their  several  offices,  unless 
other  tactical  units  which  would  justify  their  continuance  in  office  have  been  or 
will  be  at  once  organized  In  such  States  and  recognized  as  National  Guard 
units  by  th'^  War  Department 

241.  « 

War  Department,  J.  A.  G.  C,  March  29,  1918.— To  the  Militia  Bureau. 

1.  The  Militia  Bureau  requests  an  opinion  whether  officers  of  a  Str.te  staff 
corps  or  department  of  the  National  Guard,  recognlzetl  as  such  by  the  War 
Department,  who  have  not  been  called  or  drafted  into  the  Federal  service,  are 
entitled  to  pay  under  section  109  of  the  national  defense  act  of  June  3,  1916 
(39  Stat.  166,  209),  during  the  period  the  National  Guard  units  of  such  States 
are  in  the  Federal  service  and  no  new  units  of  the  National  Guard  in  the 
State  have  been  recognized  by  the  War  Department. 

2.  Section  60  of  the  national  defense  act,  supra,  provides  inter  alia: 

**  Except  as  otherwise  specifically  provided  herein,  the  organization  of  the 
National  Guard,  including  the  compositions  of  all  units  thereof,  shall  be  the 
same  as  that  which  is  or  may  hereafter  be  prescribed  for  the  Regular  Army, 
subject  In  time  of  peace  to  such  general  exceptions  as  may  be  authorized  by 
the  Secretary  of  AVar," 

The  act  approved  May  12,  1917  (40  Stat.  40,  68),  provides  inter  alia: 

'[Provided,  that  the  National  Guard  of  any  State.  Territory,  or  the  District 
of  Columbia,  shall  include  such  officers  and  enlisted  men  of  the  Staff  Coi-ps  and 
Departments,  corresponding  to  those  of  the  Regular  Army,  as  may  be  authorized 
by  the  Secretary  of  War." 

The  numbers  of  officers  of  staff  corps  and  departments  authorized  by  the 
Secretary  of  War  to  be  raaintaine<l  in  the  National  Guard  of  the  different 
States,  under  authority  of  the  act  of  May  12,  1917.  supra,  were  based  upon 
the  number  of  tactical  units  of  the  National  Guard  in  the  several  Str.tes.  When 
these  tactical  units  were  drafted  Into  the  Federal  service  they  stood  dis- 
charged from  tie  militia  of  the  States  to  which  they  severally  belonged,  and,  in 
effect,  were  disbanded  within  the  s[)irit  of  the  provisions  of  section  77,  national 
defense  act,  supra,  which  provides : 

"  Officers  of  said  guard  rendered  surplus  by  the  disbandment  qt  their  organi- 
sations shall  be  placed  in  the  National  Guard  Reserve." 

Without  tactical  units  with  which  to  justify  their  existence  there  Is  no  ground 
for  the  continuance  In  the  National  Guard,  on  the  active  list,  of  officers  of  staff 
corps  and  departments,  as  the  necessity  for  such  continuance  Is  prclicated  uj>on 
the  existence  of  such  uults. 
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3.  I  am  of  tbe  opinion  that  officers  of  staff  corps  or  departnM^nts  in  the  Na- 
tional Guani  of  any  State  that  has  complied  with  the  provisions  of  section  110, 
national  defense  act,  when  recognized  as  sucli  officers  Ijy  the  War  Deimrtment, 
are  entitled  to  pay  provided  by  section  109,  idem,  until  placed  in  tlje  National 
Guard  Reserve;  hut  that  they  rfiould  be  placed  in  the  National  Guard  Ileserve, 
tts  require<l  by  section  77,  as  soon  after  the  several  tactical  units  of  the  National 
Guard  units  of  their  re8i>ectite  States  are  drafted  into  the  Federal  ser\ice  as 
they  are  able  to  close  up  the  business  pertaining  to  their  several  offices,  iniless 
other  tactiral  units  which  would  justify  their  continuance  In  office  have  been  or 
are  to  be  at  once  or^^anized  in  such  States  and  recognized  as  National  Guard 
units  by  the  War  Department. 

OFFICE:  Prohibition  against  Officer  Making  a  Profit  from  Sale  of  His 
Books  to  the  Govern inent. 

Although  there  is  no  statute  requiring:  any  officer  of  the  United  States  Govern- 
ment to  relinquish  royalties  on  the  copies  of  his  books  which  may  be  purcliased 
from  time  to  time  by  the  Army  or  Marine  Corps,  Uie  Secretary  of  War  has  or- 
dered that  the  price  of  publications  written  by  Army  officers  and  sold  to  the 
United  States  shall  be  invoiced  at  a  price  less  the  amount  of  any  profit  which 
sliould  accrue  to  any  such  officers.  The  effect  of  this  order  is  that  while  tliero 
is  no  objection  to  a  member  of  the  military  forces  selling,  either  directly  or 
throus:h  a  third  person,  a  literary  production  to  the  Govei'nment,  it  Is  not  thought 
best  that  he  should  make  such  sales  at  a  profit  In  this  connection  it  should  be 
noted  that  by  section  41  of  the  Criminal  Code  (35  Stat.  1088,  1097)  an  officer  is 
prohibited  from  acting  as  an  agent  of  the  Government  in  making  any  contract 
in  which  he  may  have  an  interest,  no  matter  how  remote  or  indirect  the  same 
may  bo. 

250.7. 

March  29,  1918. 
In  your  letter  of  the  21st  you  ask  the  following  questions: 

(a)  To  what  extent  an  officer  in  active  service  has  a  right  to  profit  from  the 
sale  of  ills  books  to  the  Government  .      ^ 

(b)  Supposing  an  officer  is  the  author  of  a  manual  in  use  in  the  Amiy,  Navy, 
or  Marine  Corps,  and  holds  the  copyright  and  is  in  reality  his  own  publisher, 
has  he  tlie  right  to  profit  from  the  sale  of  sucli  book  to  the  Government  through 
any  book  comiwny  acting  as  his  agent? 

There  is  no  statute  requiring  any  officer  of  the  United  States  Government  to 
relinquish  royalties  on  tlie  copies  of  his  lK>oks  which  may  be  purchased  from 
time  to  time  by  the  Army  or  Marine  Corps.  It  is  understood,  however,  that  the 
Sec^retary  of  War  has  heretofore  ordereil  that  the  price  of  publications  written 
by  Army  officers  and  sold  to  tlie  United  States  slmll  be  invoiced  at  a  price  less 
the  amount  of  any  profit  which  should  accrue  to  any  such  officers.  The  order  in 
effect  Is  this,  that  while  there  is  no  objc^ction  to  a  member  of  the  military  forces 
selling  through  a  third  person  a  literary  production  to  the  Government,  it  is 
not  thought  best  that  he  should  make  such  sales  at  a  profit  This  order,  hcnv- 
ever,  is  not  based  upon  any  statute.  In  fact,  there  is  no  statute  which  prohibits 
an  officer  of  the  Army  from  being  a  party  to  a  contract  with  the  United  States, 
nor  is  there  any  statutory  prohibition  against  his  acquiring  an  interest  therein 
if  the  same  relates  to  matters  separate  and  distinct  from  his  offl(*e  and  in  no 
way  connected  wnth  the  performance  of  his  official  duties.  There  is  a  prohibi- 
tion against  an  officer  acting  as  an  agent  of  the  (lOvernment  in  making  any  con- 
tract in  which  he  may  have  an  Interest  no  matter  how  remote  or  indirect  the 
same  may  be.  This  statute  (sec.  41  of  the  Criminal  Code,  35  Stat  1088,  1097) 
would  be  applicable  in  the  present  instance  only  in  the  event  that  an  officer  in 
active  service  should  undertake  to  repros<»nt  the  United  States  In  making 
purchases  consisting  in  whole  or  in  part  of  his  literary  productions. 

Therefore,  In  answer  to  question  (a),  an  officer  in  the  active  ser\'ice  of  the 
United  States  would  have  no  right,  in  view  of  the  order  of  tlie  Secretary  of  AVar 
before  mentioned,  to  derive  any  profit  from  the  sale  of  any  of  his  books  or  lit- 
erary productions  to  the  Government. 

And  in  answer  to  question  {h)  the  same  answer  in  effect  must  be  made  as  is 
made  to  question  (a).  Obviously,  if  an  officer  in  the  active  service  of  the 
United  States  Government  can  not  make  a  profit  by  selling  his  literary  publica- 
tions to  the  Government  directly,  most  certainly  he  could  not  become  the  bene- 


OPINIONS  JUDGE  ADVOCATE  GENETwAL  OF  ARMY.  223 

fioiary  of  any  such  profit  by  indirectly  selling  his  publicntions  so  as  to  entitle 
him  to  receive  in  the  form  of  royalties  the  profit  or  benefit  which  by  the  order 
of  the  Secretary  of  War  he  is  expressly  prohibited  from  recei\ing. 


PAY  AND  ALLOM  ANCES:  Travellns  without  Troops. 

As  heretofore  decided  (Ops.  J.  A.  G.  Jan.  28, 1918,  ante,  p.  63),  a  medical  olfieer 
In  cliurge  of  a  niedical  detachment,  under  orders  to  accompany  troops  being 
transferred,  and  after  the  completion  of  such  transfer  to  return  with  such  medi- 
cal detachment  to  his  station,  Is  on  such  return  Journey  "  traveling  with  troops  " 
within  the  meaning  of  Army  Regulations  1281,  and  not  therefore  entitled 
to  mileage  for  travel  when  he  does  not  accompany  such  detachment  on  the  return 
jouraey.  Nor  is  the  situation  so  altered  as  to  entitle  such  officer  to  mileage 
for  Ids  return  journey  by  reason  of  his  availing  himself  of  a  leave  of  absence 
effective  upon  the  completion  of  his  duty  to  accompany  such  troops  to  Uieir 
de5»tination.  Ills  travel  orders  fixed  his  travel  status  and  notlung  done  by 
him  for  his  own  convenience  could  affect  such  st^itus  to  his  own  advantage 
at  tlie  exi>ense  of  the  Government. 

245.6. 

War  I>epartment  J.  A.  G.  O..  March  20,  1918.— To  The  Adjutant  General. 

1.  The  question  in  this  case  is  whether  Lieut.  Col.  R.  M.  Thornburgh,  Medical 
Corps,  is  entitleil  under  Army  Regulations  to  mileage  for  travel  from  Hoboken, 
N.  J.,  to  Camp  Pike,  Ark.,  on  the. return  trip  directed  in  Special  Orders,  No.  83. 
H«adquarter§  Camp  Pike,  Ark.,  November  25,  1917,  as  follows: 

**  14.  In  compliance  with  Wac  Department  telegram  dated  November  24,  the 
Three  hundred  and  eleventh.  Three  hundred  and  twelfth.  Three  hundred  and 
thirteenth,  Tliree  hundred  and  fourteenth,  Three  hundred  and  fifteenth,  and 
Three  hundred  and  sixteenth  Labor  Companies  will  proceed  to  Hoboken,  N.  J,, 
and  be  reported  to  the  commanding  general,  port  of  embarkation. 

"The  following 'named  medical  officers  and  enlisted  men  of  the  Medical  De- 
partment will  accompany  these  troops  and  upon  completion  of  this  duty  will 
return  to  tlieir  proper  stations :  Lieut.  Col.  R.  M.  Thornburgh,  Medical  Corps ; 
First  Lieut.  Stanton  A.  McCool,  Medical  Reserve  Corps ;  Hospital  Sergt  Hannes 
S.  Heinenen,  Medical  Department;  Pvt.  Ashby  Bladen,  Medical  Department, 
Three  hundred  and  forty-fifth  Infantry. 

"  The  division  quartermaster  will  assign  compipiies  to  train  sections  and  will 
notify  all  concerned  of  probable  hour  of  departure.  The  senior  officer  present 
will  be  in  charge  of  each  section. 

"  The  Quartermaster  Corps  will  furnish  the  necessary  transportation  and 
furnish  suitable  subsistence. 

The  travel  directed  is  necessary  in  the  military  service. 
By  command  of  Ma  J.  Gen.  Sturgis." 

The  question  arises  because  of  the  fact  that  Lieut  Col.  Thornburgh  was  in 
command  of  an  enliJiited  man,  Hospital  Sergt.  Hannes  S.  Heinenen,  as  mentioned 
in  the  order,  which  would  bring  him  within  the  definition  of  "  traveling  with 
troops  "  as  set  forth  In  paragraph  1281,  Army  Regulations ;  but  it  is  contended 
on  behalf  of  Lieut.  Col,  Thornburgh  that  this  rule  does  not  apply  in  his  case, 
for  the  reason  that  he  did  not  return  to  Camp  Pike  in  command  of  this  soldier, 
but  availed  himself  of  a  leave  of  absence  of  three  days  upon  the  completion  of 
the  trip  to  Hoboken  under  Special  Orders,  No.  83,  Headquarters,  Camp  Pike, 
reaillng  as  follows: 

"  18.  Leave  of  absence  for  three  (3)  days,  under  exceptional  circumstances, 
effective  upon  completion  of  the  duty  directeil  in  paragraph  14,  Sjiecial  Orders, 
No.  83,  these  headquarters,  this  date,  Is  granted  Lieut.  Col.  Robert  M.  Thorn- 
burgh, Medical  Corps." 

2.  This  case  Is  substantially  identical  in  principle  with  the  case  of  Lieut. 
P.  R.  Howard.  Medical  Department,  in  which  this  office  rendered  an  opinion 
dated  January  28,  1918  (Ops.  J.  A.  G.  ante  63),  In  that  case  Lieut.  Howard 
was  included  in  Special  Orders,  Headquarters,  Camp  Pike,  Ark.,  for  the  move- 
ment of  a  body  of  troops  to  Newport  News,  Va.,  Lieut.  Howard  being  In  com- 
mand of  a  detachment  of  enlisted  men  of  the  Medical  Corps,  to  accompany  the 
troops  to  Newport  News  and  to  return  to  Camp  Pike  upon  completion  of  the 
duty  directed.    Lieut.  Howard  was  not  actually  accompanied  upon  the  return 
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trip  by  any  of  the  members  of  his  detachment,  they  having  returned  on  differ- 
ent trains.    In  reference  to  this  feature  of  the  case,  this  office  said: 

"  He  did  not  have  duty  to  perform  in  connection  with  his  trip,  which  was 
similar  to  a  change  of  stations  with  a  detachment.  In  the  opinion  of  this  office, 
therefore,  Lieut.  Howard  can  not  under  the  regulations,  be  properly  held  to 
have  traveled  without  troops.  With  reference  to  the  point  that  be  was  not 
accompanied  by  any  of  tbe  enlisted  men  on  the  return  trip,  the  fact  is  that 
under  the  orders  he  was  placed  in  command  of  a  detachment,  and  the  effect 
of  the  order  can  not  be  changed  by  his  having  sent  the  enlisted  men  on  the 
return  trip  on  different  trains,  himself  returning  unaccompanied  by  his 
detachment." 

So,^  in  the  case  of  Lieut.  Col.  Thomburgh,  had  he  returned  to  Camp  Pike  in 
command  of  his  detachment,  it  appears  to  be  conceded  that  he  would  not  have 
been  entitled  to  mileage.  The  question  is,  could  he  so  change  his  status, 
under  the  travel  orders  of  Novembtt*  25,  to  his  own  advantage  by  availing 
himself  of  three  days  leave  of  absence  before  starting  on  the  return  trip.  It 
is  the  view  of  this  office  that  he  could  not;  that  his  travel  orders  fixed  his 
travel  status  and  nothing  done  by  him  for  his  own  convenience  could  affect 
such  status    to  his  own  advantage  at  the  expense  of  the  Government. 

3.  In  the  opinion  of  this  office  Lieut  Col.  Thomburgh  is  not  entitled,  under 
the  Army  Regulations  1281,  to  mileage  from  Hoboken,  N.  J.,  to  Camp  Pike,  Ark., 
for  the  trip  in  question. 


ARMY:  Propriety  of  Classifying  All  Enlisted  Men  of  the  Medical  Depart- 
ment of  the  Army  as  Medical  Department,  Regalar  Army. 

While  all  enlisted  men  of  the  Medical  Department  can  legally  be  transferred 
to  the  Regular  Army  forces,  yet  as  to  those  who  are  embodied  In  organizations 
of  special  or  technical  troops,  which  are  authorized  in  the  National  Army  but 
not  authorized  in  the  Regular  Army,  such  transfers  are  not  practicable,  where 
the  transfer  of  the  whole  or  the  major  part  of  an  organization  is  contemplated. 
For  example,  in  the  case  of  the  Sanitary  Corps,  owing  to  the  fact  that  there  is 
no  Sanitary  Corps  provided  for  in.  the  Regular  Army,  if  the  enlisted  personnel 
of  the  Sanitary  Corps  in  the  National  Army  were  transferred  to  the  Medical 
I>epartment  of  the  Regular  Army  there  would  remain  no  enlisted  personnel  to 
justify  the  offices  of  the  sanitary  officers  now  commissioned  in  the  National 
Army.  Clearly,  enlisted  men  can  not  be  transferred  to  the  Regular  Army  and 
at  the  same  time  continue  to  constitute  a  force  justifying  the  existence  of 
organizations  and  officers  therefor  in  the  National  Army. 

220.4. 

War  Department,  J.  A.  G.  O.,  March  29,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  two  questions  presented  in  the 
accompanying  papers,  as  follows:  (a)  W^hat  is  the  status  of  former  Red  Cross 
Ambulance  Company  No.  14,  now  Three  hundred  and  sixty-flrst  Field  Hospital 
Company?  (6)  Whether  the  request  of  the  Surgeon  General  that,  for  the 
sake  of  simplification  of  administration,  all  enli.sted  men  of  the  Medical  De- 
partment of  the  Army  be  classified  as  Medical  Department,  Regular  Army, 
can  be  legally  coniplied  with.  These  questions  will  be  considered  in  the  order  as 
stated. 

2.  The  first  question  was  raised  by  the  division  surgeon^  Ninety-first  Divi- 
sion, Camp  Lewis,  Wash.,  in  a  communication  addressed  to  the  Surgeon 
General  under  date  of  October  31,  1917,  who  stated  that  Red  Cross  Ambulance 
Company  No.  14  had  been  enlisted  in  the  Medical  Enlisted  Reserve  Corps  in  the 
Western  Department,  when  Special  Orders,  No.  178,  Headquarters,  Western 
Dopartment,  August  11,  1917,  were  issued.  Paragraph  24  of  these  orders 
provided : 

"  In  compliance  with  instructions  of  July  2,  1917,  from  the  War  Department, 
all  members  of  the  Medical  Enlisted  Reserve  Corps  now  on  active,  duty  within 
the  limits  of  this  department  are  transferred  to  the  enlisted  strength.  Medical 
Department.     ♦     •     ♦." 

It  is  understood  that  the  intended  effect  of  this  order  was  to  transfer  to  the 
Meilicnl  Department,  Regular  Armyt  all  members  of  the  Medical  Enlisted  Re- 
serve Corps  then  on  active  duty  within  tbe  Western  Department,  including 
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former  Red  Cross  Ambulance  Company  No.  14,  under  consideration.  Tlie  Divi- 
sion Surgeon  furtlier  states  that  subsequently  tills  organization  was  by  tele- 
graphic order  from  the  Surgeon  General's  office  "  transferred  to  the  Ambulance 
Section,  Sanitary  Train,  Ninety-first  Division,  National  Army.^*  It  was  in 
reference  to  this  order  that  he  submitted  the  question  whether  the  enlisted  men 
of  the  organization  were  to  be  classified  as  in  the  National  Army  or  in  the 
Regular  Army.  In  the  opinion  of  this  office  they  were,  by  reason  of  having 
been  transferred  to  a  unit  of  the  National  Army,  necessarily  transferred  to  the 
National  Army,  and  are  a  part  of  that  force  and  not  a  part  of  the  Regular 
Army.  The  personnel  of  the  Medical  Department  now  necessarily  Includes 
members  of  all  the  forces  now  in  service.  Regular  Army,  drafted  National 
Guard,  and  National  Army. 

3.  As  to  the  second  question,  whether  all  enlisted  men  of  the  Medical  Depart- 
ment can  legally  be  transferred  to  the  Regular  Army  forces ;  it  is  the  view  of 
this  office  that  such  transfers  are  permissible,  but  that,  as  to  those  who  are 
embodied  in  organizations  of  special  or  technical  troops,  are  not  practicable, 
where  the  transfer  of  the  whole  or  the  major  part  of  an  organization  is  con- 
templated. The  impracticability  of  transferring  to  the  Medical  Department 
of  the  Regular  Army  special  and  technical  troops,  such  as  the  Sanitary  Corps, 
for  example,  arises  from  the  fact  that  there  is  no  Sanitary  Corps  provided  for 
in  the  Regular  Army,  and  therefore,  if  the  enlisted  personnel  of  the  Sanitary 
Corps  in  the  National  Army  were  transferred  to  the  Medical  Department  of  the 
Regular  Army  there  would  remain  no  enlisted  personnel  to  justify  the  offices 
of  the  sanitary  officers  now  commissioned  in  the  National  Army.  Clearly,  en- 
listed men  can  not  be  transferred  to  the  Regular  Army  and  still  continue  to 
constitute  a  force  justifying  the  existence  of  organizations  and  officers  therefor 
in  the  National  Army. 

Similar  difficulties  to  those  presented  by  transferring  to  the  Regular  Army 
from  the  Sanitary  Corps  would  be  presented  by  transfers  to  the  Regular  Army 
from  any  other  organization  authorized  in  the  National  Army  and  not  author- 
ized in  the  Regular  Army. 

WAR:  ALIEN  ENEMIES:  Exclusion  of  Anstro-Hnngarians  from  Gorern- 
ment  Piers  at  Port  of  Embarkation. 

An  order  Issued  by  the  commanding  officer  of  a  port  of  embarkation  providing 
that  Austrians  and  Hungarians,  whether  in  the  employ  of  the  Government  or  of 
a  contractor,  will  not  be  permitted  on  any  Government  pier  or  station  Is  valid 
and  not  inconsistent  with  the  terms  of  the  President's  proclamation  of  Decem- 
ber n,  1917  (40  Stat.  1730),  prescribing  the  treatment  of  Austro-Hungarians. 
The  proclamation  refers  primarily  to  matters  not  military.  The  determination 
of  military  necessity  within  the  geographical  limits  of  a  port  of  embarkation 
r(^ts  peculiarly  with  the  commanding  officer;  hence  it  is  within  his  power  to 
issue  the  above  order. 

014.31. 

War  Department,  J.  A.  G.  O.,*  March  30, 1918.— To  The  Adjutant  General. 

1.  The  question  asked  Is  whether  General  Orders,  No.  36,  Headquarters,  Port 
of  Embarkation,  Hoboken,  N.  J.,  December  8, 1917,  conflicts  with  General  Orders, 
Nu.  170,  War  Department,  December  31,  1917.    The  former  general  order  says : 

**  Officers  on  duty  at  these  headquarters  and  Camp  Merritt,  N,  J.,  will  observe 
the  same  attitude  and  rule  toward  Austrians  and  Hungarians  as  is  now  ob- 
served toward  subjects  of  Germany. 

"  No  Germans,  Austrians,  and  Hungarians  will  be  permitted  on  any  Govern- 
ment pier  or  station  either  in  Government  employ  or  by  contractors." 

The  later  general  order  contains  the  President's  proclamation  of  December 
11.  1017  (40  Stat.  1730),  which  says,  among  other  things,  as  regards  Austro- 
Hungarians  : 

"  So  long  as  they  shall  conduct  themselves  in  accordance  with  law  they  shall 
be  undisturbed  in  the  peaceful  pursuit  of  their  lives  and  occupations  and  be 
accorded  the  consideration  due  to  all  peaceful  and  law  abiding  persons,  except 
so  far  as  restrictions  may  be  necessary  for  their  own  protection  and  for  the 
safety  of  the  United  States.* 

Iie749*— 10 15 
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2.  General  Or<lers,  No.  36,  Headqnartere,  Port  of  Embarkation,  goes  beyond  the 
ternis^  of  the  President '«  proclamation.  Neverthelefss,  as  the  President's  procla- 
mation refers  primarily  to  matters  not  military,  and  as  tlie  determination  of 
military  necessity  within  tlie  geographical  limits  of  the  port  of  embarliation 
reste  peculiarly  with  the  commanding  of&eer,  it  was  within  the  power  of  the 
commanding  ofQcer  to  determine  tliat  Germans,  Austria ns,  and  Hungarians 
should  not  be  permitted  on  ttie  Government  property  within  his  command. 
Coiiiiequently,  tiie  con^manding  officer's  general  order  is  valid. 


PAY  AND  ALI^l^  ANCES:  Right  U  One  Month's  Extra  Pay  of  Offieer  Dis- 
charged by  President  or  by  ElBcleAcy  Board. 

Section  9  of  the  act  of  May  18.  1917  (40  Stat.  76,  82),  prescribes  two  methods 
of  discharging  officers.  The  first  method  is  limited  to  certain  cUisses  of  officers 
wiiose  appointments  are  pro\ided  for  in  sections  1  and  8  of  the  same  act,  and 
the  President  Is  authorised  to  discharge  any  such  officer  for  any  cause  which. 
In  his  judgment,  "  would  promote  the  public  service.*'  Under  the  second  method 
the  general  x^omninnding  any  division  and  higher  tactical  organization  or  terri- 
torial department  is  authorized  to  appoint  from  time  to  time  military'  boards, 
as  therein  prescril)ed.  to  examine  Into  and  report  upon  the  capacity,  qualifica- 
tion, conduct,  and  efficiency  "  of  any  commissioned  officer  within  his  command 
other  than  officers  of  the  Regular  Army  holding  pernmuent  or  provisiiMial  com- 
mi&slons  therein."  If  tlie  report  of  such  board  be  adverse  to  the  continuance 
of  liny  such  officer  and  be  approved  by  the  President,  such  officer  shall  be  dis- 
charged from  tiie  service  at  the  discretion  of  the  President,  "  with  one  month's 
pay  and  allowances."  In  the  cases  of  ofiicers  discharged  by  the  President  under 
the  first  method,  which  does  not  Include  Reserve  Officers,  no  extra  month's  pay 
is  authorized;  but  officers  discharged  under  the  second  method,  which  may 
include  Reft^orve  officers,  are  entitled  to  one  month's  extra  pjiy  and  allowances. 

241. n.  .  ■ 

War  Department,  J.  A.  O.  0.,  March  30,  19ia— To  The  Adjutant  General. 

1.  The  question  presented  in  these  papers,  upon  which  the  Quartermaster 
General  desires  the  decision  of  tlie  Comptroller  of  the  Treasury,  is  wliether  an 
officer  of  the  Officers'  Reserve  Coips  discharged  from  the  service  under  the  pro-. 
visions  of  section  9  of  the  act  of  May  18, 1917  (40  Stat  76,  82) » is  entitled  to  one 
month's  extra  pay.  This  question  arises  in  connection  with  the  discharge  from 
the  service  of  Second  Lieut.  Howard  S.  Rappleye,  £2ngineer  Officers'  Reserve 
Corps,  .January  11, 1918,  and  the  presentation  by  him  of  an  account  for  pay  from 
January  1  to  January  11,  1918,  In  which  he  also  claims  one  month's  additional 
pay. 

2.  Section  9  of  the  act  of  May  18,  1917  (40  Stat.  76,  82),  prescribes  two 
metliods  of  discharging  officers.  The  first  method  is  limited  to  certain  clas-ses  of 
officers  whose  appointments  are  provided  for  in  sections  1  and  8  of  the  same  act. 
and  the  President  is  authorized  to  discharge  any  sudh  officer  for  any  cause  which. 
in  his  judgment  **  would  promote  the  public  service."  Under  the  second  method 
the  general  commanding  any  division  and  higher  tactical  organization  or  terri- 
torial department  is  authorized  to  appoint  from  time  to  time  military  boards, 
as  therein  prescribed,  to  examine  into  and  report  upon  the  capacity,  qualiiica- 
tion,  conduct,  and  efficiency  "of  any  commissioned  officer  within  his  command 
other  than  officers  of  the  Regular  Army  holding  permanent  or  provisional  com- 
missions therein."  The  statute  declares  that  if  the  report  of  such  board  be  ad- 
verse to  the  continuance  of  any  such  officer  and  be  approved  by  the  President, 
such  officer  shall  be  discharge<l  from  the  service  at  the  discretion  of  the  Presi- 
dent, "with  one  month's  pay  and  allowances."  It  will  be  observed  that  as  to 
officers  discharged  by  the  President  under  the  first  method,  which  does  not  in- 
clude Reserve  oificers,  no  extra  month's  pay  is  authorized ;  but  as  to  those  offi- 
cers dischargefl  under  the  second  method,  which  may  include  Reserve  offices, 
one  month*s  extra  pay  and  allowances  is  authorized.  If,  therefore.  In  the  pres- 
ent case.  Second  Lieut.  Howard  S.  Rappleye  was  discharged  in  pursuance  of 
the  report  of  a  board  of  officers,  appointed  by  his  commanding  general  in  ac- 
coi*dimce  with  the  provisions  of  section  9  of  the  act  of  May  18,  1917,  supra,  it  is 
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the  view  of  this  office  that  be  is  entitled  to  an  extra  month's  pay.  Inasmuch  as 
the  statute  appears  to  be  so  clear  that  no  construction  is  required,  it  seems  un- 
necessary  to  refer  the  question  to  the  Comptroller  of  the  Treasury 


ABSENCE:  SeiinliwrseiiieBt  ^f  Expenses  of  Ciril  Olieer  Arrestinip  Soldier 
Absent  Without  LeaTe. 

As  a  general  rule,  where  civil  officers  have  been  requested  by  the  military 
authorities  to  arrest  and  deliver  soldiers  absent  witliout  leave,  and  they  per- 
form the  services  in  good  faith,  they  will  be  entitled  to  reimbursement  of 
their  necessary  expenses,  which  payment  may  be  made  from  the  appropriation 
"  Contingencies  of  the  Army  "  upon  the  approval  and  authority  of  the  Secre- 
tary of  War.  No  payment  for  services  of  the  civil  officer  can  be  made  from 
this  appropriation.  In  all  such  cases,  however.  In  view  of  the  absence  of  any 
general  authority  for  incurring  such  expenses  on  behalf  of  the  Government, 
it  is  recommended  that  the  Department  ascertain  whether  the  officer  requesting 
such  services  acted  under  authority  of  his  division  or  department  commander, 
and  if  he  did  not,  that  he  be  required  to  reimburse  the  Government  unless  he 
can  show  that  the  circumstances  were  exceptional  and  urgent,  and  that  it  was 
not  practicable  to  obtain  such  authority  in  advance. 

158. 

War  Department,  J.  A.  G.  O.,  March  30,  1918.— To  The  Adjutant  General. 

1.  Three  accounts  have  been  submitted  in  the  attached  file  for  reimburse- 
ment of  civil  officers  for  the  arrest  and  delivery  to  the  military  authorities  of 
enlisted  men  charged  with  absence  without  leave,  and  the  papers  are  before 
this  office  for  consideration  of  the  recommendation  of  the  division  commander, 
Camp  Devens,  Mass.,  tliat  authority  be  granted  to  pay  the  bills  from  the 
appropriation,  **  Contingencies  of  the  Army.V 

2.  As  heretofore  advised  in  a  number  of  cases,  there  is  no  general  statutory 
authority  for  payment  of  expenses  incuu*ed  by  civil  <^cers.  for  the  arrest  and 
return  of  soldiers  absent  without  leave  who  are  not  deserters,  but  in  excep- 
tional cases  where  arrests  have  been  made  at  the  request  of  the  military 
authorities  the  Secretary  of  War  may  authorize  payment  of  necessary  expenses 
from  the  appropriation,  "  Contingencies  of  the  Army.'* 

3.  The  three  cases  included  in  this  file  will  be  considered  separately. 

The  first  case  is  that  of  an  account  of  Henry  Watson,  deputy  sheriff,  Eagle 
I^ke,  Me.,  for  $34.08,  claimed  as  expenses  for  apprehending  and  delivering  to 
the  military  authorities  at  Fort  Williams,  Me.,  Pvt.  Fabien  Jandreau,  Three 
hundred  and  third  Field  Artillery.  The  expense  account  covers  the  period 
January  7  to  10,  1918,  and  it  appears  that  the  arrest  and  delivery  of  the 
soldier  was  made  upon  the  special  request  of  the  military  authorities  at  Camp 
Devens,  Mass.  In  the  opinion  of  this  office  this  account  should  be  paid  by  the 
Government. 

The  second  case  is  that  of  an  account  of  William  Finn,  "  c/o  Chief  of  Police, 
Bridgeport,  Conn.,"  for  $10.05,  charged  as  an  expense  incurred  in  connection 
with  the  arrest  in  JAnuary,  1918,  of  Pvt.  Stephen  A.  Grant,  Three  hundred  and 
fourth  Infantry^  absent  virlthout  leave.  In  this  case  the  officer  was  requested 
by  the  soldier's  company  commander  at  Camp  Devens  to  make  the  arrest,  and 
In  the  opinion  of  this  office  the  civil  officer  is  entitled  to  be  reimbursed  his  ex- 
penses by  the  Government. 

The  third  case  is  that  of  an  account  rendered  by  Barney  Dickinson,  Chief  of 
Police,  Richfield  Springs,  N.  Y.,  for  expenses  Incurred  in  connection  with  the 
arrest  of  Edward  Iloyt,  charged,  It  appears,  with  being  absent  without  leave 
from  his  company  at  Camp  Devens,  Mass.  The  information  in  respect  to  this 
claim  is  not  sufficient  to  enable  this  office  to  render  any  definite  opinion.  It 
is  not  stated  whether  the  arrest  of  the  soldier  was  requested  by  the  military 
authorities.  If  the  services  of  the  civil  officer  were  not  requested,  he  has  no 
legal  claim  for  reimbursement  of  expenses,  unless  it  can  be  determined  ♦^hat 
the  soldier  was  a  deserter.  In  this  connection  it  is  observed  that  there  was  a 
previous  expense  of  $3.09,  paid  by  this  soldier's  commanding  officer,  Capt.  Robert 
Winson,  Jr.,  for  his  arrest  by  the  same  civil  officer,  and  that  request  has  been 
made  that  Capt.  Winson  be  reimbursed  the  amount  he  thus  paid.  Under  the 
facta  appearing,  Capt  Winson  can  not  be  reimbursed,  in  view  of  the  rule  that 
persons  can  not  be  reimbursed  by  the  Government  for  payments  made  from 
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private  funds  except  In  cnses  of  urgent  and  unforeseen  public  necessity.     (Dig. 
Ops.  J.  A.  G.  1912,  p.  548.) 

4.  As  a  general  rule,  where  civil  officers  have  been  requested  by  the  military  • 
authorities  to  arrest  and  deliver  soldiers  absent  without  leave,  and  they  per- 
form the  services  in  good  faith,  they  will  be  entitled  to  reimbursement  of  their 
necessary  expenses,  which  payment  may  be  made  from  tlie  appropriation  "  CJon-  . 
tingencles  of  the  Army  "  upon  the  approval  and  authority  of  the  Secretary  of 
War.  No  payment  for  services  of  the  civil  officer  can  be  made  from  this  ap- 
propriation. In  all  such  cases,  however,  in  view  of  the  absence  of  any  general 
authority  for  incurring  such  expenses  on  behalf  of  the  Government,  it  is  rec- 
ommended that  the  Department  ascertain  whether  the  officer  requesting  such 
services  acted  under  authority  of  his  division  or  department  commander,  and 
if  he  did  not,  that  he  be  required  to  reimburse  the  Government  unless  he  can 
show  that  the  circumstances  were  exceptional  and  urgent,  and  that  it  was  not 
practicable  to  obtain  authority  in  advance. 


DISCIPLINE :  Effect  of  Trial  and  GonYletion  by  Snmmary  Court  of  Offense 
not  Within  its  Jnrisdietion. 

A  soldier  was  tried  before  a  summary  court,  found  guilty  of  the  several 
offenses  charged  and  sentenced,  upon  specifications  laid  under  several  of  the 
articles  of  war.  One  of  the  offenses  so  specified,  wilful  disobedience  of  the 
order  of  a  superior  officer,  was  erroneously  laid  under  the  sixty-third  article; 
it  should  have  been  laid  under  the  sixty-fourth  article;  and,  being  a  capital 
offense,  was  not  triable  before  a  summary  court.  Held,  (1)  as  to  the  other 
offenses,  since  the  court  had  Jurisdiction  to  try  such  offenses  the  proceedings 
are  not  void;  (2)  since  the  sentence  imposed  included  punishment  for  an 
offense  not  within  the  Jurisdiction  of  the  court,  proper  mitigation  of  the  sentence 
imposed  should  be  made  by  the  reviewing  authority,  as  In  the  case  where  a 
reviewing  authority  has  disapproved  the  findings  as  to  one  or  more  of  several 
charges  and  specifications  of  which  an  accused  has  been  found  guilty;  (3)  the 
offense  of  wilful  disobedience  of  the  orders  of  a  superior  officer  not  being 
within  the  Jurisdiction  of  the  summary  court,  the  procee<lings  and  sentence  of 
the  court  thereon  are  void  and  constitute  no  bar  to  a  prosecution  before  a  court 
having  jurisdiction. 

250.4. 

Mabch  30,  1918. 
From :  The  Office  of  the  Judge  Advocate  General* 
To :  The  Judge  Advocate,  Port  of  Embarkation. 

Subject :  Certain  summary  court  proceedings. 

1.  In  your  communication  of  March  22,  you  state  that  a  soldier  was  tried 
before  a  summary  court  for: 

(a)  Violation  of  the  sixty -first  article  of  war,  with  an  appropriate  specifica- 
tion. 

(6)  Violation  of  the  sixty-third  article  of  war,  with  a  specification  alleging 
an  offense  which  should  have  been  laid  under  the  sixty-fourth  article  of  war, 
wilful  disobedience  of  the  order  of  a  superior  officer. 

(c)  Violation  of  the  ninety-sixth  article  of  war,  with  an  appropriate  specifica- 
tion. 

id)  Violation  of  the  eighty -fourth  article  of  war,  with  an  appropriate  speci- 
fication. 

You  further  state  that  the  accuse<l  was  found  guilty  of  all  the  charges  and 
specifications  and  sentenced  to  be  confined  at  hard  labor  for  two  months  and 
to  forfeit  two-thirds  of  his  pay  per  month  for  a  like  period. 

The  specification  under  the  sixty-third  article  of  war  set  up  a  capital  offense 
which  the  summary  court  had  no  jurisdiction  to  try,  and  you  inquire : 

(a)  Are  the  whole  proceedings  void,  and  (6)  can  the  soldier  be  again  tried 
for  these  same  offenses  before  a  proper  court  \\\x)n  proper  charges? 

2.  The  summary  court  had  authority  to  try  the  offenses  laid  under  the  sixty- 
first  eighty- fourth,  and  ninety-sixth  articles  of  war.  As  to  the  offenses  laid 
under  these  charges  the  court  had  Jurisdiction,  hence  the  proceedings  are  not 
void.    True,  the  sentence  imposed  included  punishment  for  an  offense  not  within 
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the  Jurisdiction  of  the  court,  but  the  legal  effect  upon  the  validity  of  the  Judg- 
ment would  not  be  different  than  if  the  court  had  found  the  accused  guilty  of 
four  charges  and  specifications  and  pronounced  one  sentence  thereon  by  way  of 
punishment,  and  the  reviewing  authority  had  disapproved  the  findings  as  to 
one  or  more  of  the  charges  and  specifications.  The  proper  practice  in  such  a 
case  Is  to  make  proper  mitigation  of  the  sentence  imposed. 

3.  The  offense  of  wilful  disobedience  of  the  orders  of  a  superior  officer,  not 
being  within  the  Jurisdiction  of  the  summary  court,  the  proceedings  and  sen- 
tence of  the  court  thereon  are  void  and  constitute  no  bar  to  a  prosecution 
before  a  court  having  Jurisdiction. 


CIYILIAN  EMPLOYEES,  ARMY:  Duties  of  Post  Surgeons  with  Regard  to 
Civilian  Employees  Injnred  at  Army  Post 

The  post  surgeon,  when  within  the  post,  is  the  official  medical  officer  within 
the  meaning  of  section  9  of  the  act  of  September  7,  1916  (39  Stat.  742,  743),  as 
regards  civilian  employees  of  the  United  States  whp  are  injured  while  per- 
forming their  duties  in  construction  work  at  an  Army  i)ost.  The  surgeon  hav- 
ing any  such  .case  in  charge  should  sign  the  statement  headed,  "  The  official 
medical  officer,"  and  any  other  statement  or  certificate  necessary  to  complete  a 
thorough  history  of  the  case,  in  so  far  as  he  may  be  connected  with  it.  In  a 
community  where  there  is  provided  by  the  United  States  Compensation  Commis- 
sion an  out-patient  office  or  hospital,  where  medical  or  surgical  attention  is 
available  for  the  relief  of  civil  employees  of  the  United  States  injured  while  In 
the  performance  of  their  duties,  the  post  surgeon  would  not  be  required  to 
attend  any  such  injured  civilians  after  their  removal  to  such  hospital  for  treat- 
ment or  later  upon  their  removal  from  such  hospital  to  their  homes. 

701. 

War  Department,  J.  A.  G.  C,  March  30,  1918.— To  the  Surgeon  General. 

1.  By  the  preceding  indorsement  is  submitted  a  communication  from  the  office 
of  the  surgeon  at  Fort  Rodman,  Mass.,  upon  the  subject  of  medical  attention  m 
the  case  of  civilian  employees  of  the  United  States  who  are  injured  while  in  tne 
performance  of  their  duties  in  construction  work  at  Army  posts.  It  appears 
that  the  United  States  Engineering  Department  is  employing  there  about  30 
civilian  laborers,  who  are  residents  of  New  Bedford,  Mass.;  and  that  several 
of  them,  having  received  minor  injuries,  were  sent  to  the  post  hospital  for 
treatment    The  three  following  questions  are  then  submitted : 

(a)  Whether  the  post  surgeon  is  deemed  the  official  medical  officer  for  such 
civilians; 

(b)  If  such  surgeon  is  the  official  medical  officer,  Is  it  necessary  for  him  to 
fill  out  and  sign  any  portion  of  the  Engineering  Department  forms,  headed 
•*  Claim  for  compensation  on  account  of  injury,"  other  than  that  headed  "  State- 
ment of  official  medical  officer?  " 

(c)  If  such  surgeon  is  an  official  medical  officer,  is  he  required  to  attend 
professionally  and  treat  in  their  homes  outside  of  the  limits  of  the  post,  such 
civilian  employees  who  may  be  injured  while  in  the  performance  of  their  duties 
at  the  post? 

2.  In  section  9  of  the  act  of  September  7,  1916  (39  Stat.  742,  743),  provision 
is  made  for  the  furnishing  of  immediate  medical  assistance  as  follows : 

"That  immediately  after  an  injury  sustained  by  an  employee  while  in  the 
performance  of  his  duty,  whether  or  not  disability  has  arisen,  and  for  a  rea- 
sonable time  thereafter,  the  United  States  shall  furnish  to  such  employees  rea- 
sonable medical,  surgical  and  hospital  services  and  supplies  unless  he  refuses 
to  accept  them.  Such  services  and  supplies  shall  be  furnished  by  the  United 
States  medical  officers  and  hospitals,  but  where  this  is  not  practicable,  shall 
be  furnished  by  private  physicians  and  hospital's  designated  or  approved  by 
the  commission  and  paid  for  from  the  employees*  compensation  fund.  If  neces- 
sary for  the  securing  of  proper  medical,  surgical  and  hospital  treatment  the 
employee,  in  the  discretion  of  the  commission,  may  be  furnished  transportation 
at  the  expense  of  the  employees'  compensation  fund." 

Obviously  Congress  here  intended  to  provide,  Wherever  practicable,  Imme- 
Aate  treatment  by  United  States  medical  officers  and  hospitals  for  civilian  em- 
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ployees  injared  while  engaged  in  the  performance  of  tlieir  duties.  The  answer 
to  question  (a)  supra ^  is:  Yes,  when  within  the  past 

In  answer  to  question  (b)  supra,  it  Is  clearly  within  the  reasonable  intend- 
ment of  the  law  that  the  surgeon  having  any  such  case  in  charge  should  sign 
the  statement  headed,  "  the  official  medical  officer,"  and  any  other  statement 
or  certificate  necessary  to  complete  a  thorough  history  of  the  case,  in  so  far 
as  he  may  he  connected  with  it 

3.  In  tlie  instructions  relaUve  to  medical  and  surgical  relief  for  injured 
civilian  employees  of  the  United  States,  dated  August  22,  1917,  and  issued  by 
the  United  States  Compensation  Commission,  it  is  provided  that : 

*'  In  States  where  there  is  a  United  States  hospital,  either  owned  or  under 
contract  to  tlie  United  States  to  furnish  hospital  relief,  cases  of  injuries  so 
severe  that  hospital  treatment  is  required  shall  be  transferred  as  soon  as  pos- 
sible to  the  United  States  hospital,  *  *  *  A  list  of  tlie  out-patient  offices 
and  hospitals  of  the  United  States  Public  Health  Service  Is  attached.    *     *     ♦  »• 

There  is  included  In  such  list,  under  the  heading  "  Out-patient  offices  and  hos- 
pitals *  ♦  •  available  for  relief  of  civil  employees  of  the  United  Stales 
wliile  in  the  performance  of  their  duties,**  among  others,  "  New  Bedford,  Mass., 
E.  F,  Cody,  acting  assistant  surgeon,  St.  Luke*s  Hospital" 

It  is  the  clear  meaning  of  these  instructions  that  in  case  of  injury  to  a  civilian 
employee  who  resides  in  a  city  where  there  Is  a  United  States  hospital  he 
should  be  transferred  as  soon  as  possible  to  such  hospital.  Therefore,  in 
.answer  to  question  (c),  since  there  is  an  out-patient  hospital  at  New  Bedford, 
Mass.,  where  medical  attention  is  expressly  provided  in  such  cases  by  the 
*'  Compensation  Commission,"  the  post  surgeon  would  not  be  required  to  attend 
any  such  injured  civilians  after  their  removal  to  such  hospital  for  treatment  or 
later  upon  their  I'emoval  from  such  ho^ltal  to  their  homes. 


OFFICIAL  RECORDS:  Use  and  Inspection   Thereof  In   Connection  with 
Litigation. 

Where  copies  of  official  papers  are  sought  for  use  as  evidence  in  litigation 
between  private  parties,  it  is  the  establislied  practice  of  the  War  Department 
to  furnish  such  copies  only  upon  the  certificate  of  the  tribunal  befoi*e  which  the 
matter  is  pending  to  the  effect  that  the  same  are  necesaaxy  and  material  to 
serve  the  interests  of  Justice  in  the  proceedings.  If,  however,  the  information 
contained  in  such  an  official  document  is  not  of  such  a  nature  that  its  disclosure 
would  be  prejudicial  to  the  public  interests,  there  would  be  no  impropriety  in 
the  Secretary  of  War  authorizing  an  inspection  of  the  document  in  question  by 
a  representative  of  a  litigant  for  the  purpose  of  determining  whether  or  not  he 
should  apply  for  a  copy  thereof  for  use  in  the  said  litigation. 

013.3. 

War  Department,  J.  A.  G.  O.,  March  30,  1918.— To  the  Secretary  of  War. 

1.'  The  views  of  this  office  are  desired  with  respect  to  the  propriety  of  granting 
the  request  of  the  Marlln  Rockwell  Corporation,  which  company  is  understood 
to  be  in  some  sort  of  litigation  or  dispute  with  the  Colt's  Patent  Firearms  Manu- 
facturing Co.  concerning  the  Browning  pjitents,  that  permission  be  given  their 
representative  to  see  the  accompanying  conti'act  between  the  Government  and 
the  Colt*s  Patent  Firearms  Manufacturing  Co.  relative  to  patent  rights  on  the 
Browning  machine  gun. 

2.  It  is  the  understanding  of  this  office  that  the  disclosure  of  the  Information 
contained  in  the  contract  would  not  be  prejudicial  to  the  Interests  of  the  Gov- 
ornmcnt-;  and,  further,  that  such  Information  could  not  be  used  in  support  of 
any  claim  against  the  Government.  The  Information  desired  has  reference,  as 
stilted  above,  to  "  some  sort  of  lltigsition  or  dispute  with  the  Colt's  Co.  on  the 
Browning  patents."  The  established  practice  of  the  department,  where  copies 
of  official  papers  are  sought  for  use  as  evidence  in  litigation  between  private 
l)f.rtics,  is  to  furnish  the  same  only  upon  the  certificate  of  the  tribunal  before 
which  the  matter  is  pending  to  the  effect  that  the  same  Is  necessary  and  ma- 
terial to  serve  the  interests  of  justice  in  the  proceedings.  If  as  understood,  the 
information  is  not  of  such  a  nature  that  its  disclosure  would  be  prejudicial  to 
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public  interests,  no  impropriety  is  seen  in  permitting  an  inspection  of  the  eon- 
tract  by  the  representative  of  the  applicant  In  order  to  determine  whether  or 
not  a  copy  should  be  applied  for,  for  use  In  the  said  litigation. 


A](J£N:  Ciiizenskip  of  Sob  of  Germaii  Pareiito  Born  in  Hawaii. 

A  man  bom  in  Hawaii  in  1897,  whose  father  was  of  German  birth  and, 
though  a  resident  of  Hawaii,  was  never  naturalized  as  a  citizen  of  Hawaii  or 
of  the  United  States,  was  a  natural-born  citizen  of  the  Republic  of  Hawaii,  by 
virtue  of  article  17,  section  1,  of  the  Hawaiian  ccmstitutlon  of  1894.  By  sec- 
tion 4  of  the  organic  act  for  the  Territory  of  Hawaii  (dl  Stat.  141)  he  became 
a  citizen  of  the  United  States.  By  the  laws  of  Grermany  this  man  was  alao  a 
nntural-born  citizen  of  Germany,  North  German  law  of  June  1,  1870  (sec.  3), 
(8  Am.  J.  of  Int.  Law,  supp.  p.  217,  225,  sec.  31),  but  as  he  resided  outside  of 
Germany  for  10  years  prior  to  January  1,  1914,  by  the  Crerman  law  then  in 
force  his  German  citizenship  was  forfeited  {id.  sec.  21).  Such  person  would 
be  entitled  to  treatment  as  a  prisoner  of  war  if  captured  by  the  Germans. 

014.33. 

War  Department,  J.  A.  G.  O.,  April  1,  1918.— To  The  Adjutant  General. 

1.  The  question  subnaitted  is  whether  George  P.  Glade,  who  was  born  in 
Hawaii  on  March  18,  1897,  is  ft  citizen  of  the  United  States,  and  would  be 
accorded  the  rights  of  a  priaoner  of  war  If  captured  by  the  Germans.  Glade 
seems  to  have  been  bom  of  German  parents.  His  father  was  never  naturalized 
as  a  citizen  of  Hawaii  or  of  the  United  States. 

2.  At  the  time  of  Glade's  birth  Hawaii  was  a  Republic  governed  by  the  Con- 
stitution of  1894.  Article  17,  section  1  of  that  Constitution,  provided  that  all 
persons  born  in  the  Hawaiian  Islands  and  subject  to  the  jurisdiction  thereof 
were  citizens.  Thus  Glade  was  a  natural-born  citizen  of  the  Republic  of 
Hawaii. 

3.  By  section  4  of  the  organic  act  for  the  Territory  of  Hawaii  (31  Stat.  141), 
it  was  provided  tiuit : 

'*A1I  persons  who  were  citizens  of  the  Republic  of  Hawaii  on  August  12, 
1898,  are  hereby  declared  to  be  citizens  of  the  United  States.'* 

4.  Thus,  beyond  question,  Glade  became  a  citizen  of  the  United  States. 

5.  By  the  laws  of  Germany,  Glade  was  a  natural-bom  citizen  of  Germany 
alsa    North  German  Law  of  June  1, 1870,  section  3. 

6.  If  Glade  resided  outside  of  Germany  for  10  years  before  January  1,  1914, 
the  German  law  then  in  force  worlced  a  forfeiture  of  his  German  citizenship. 
North  German  Law  of  June  1,  1870,  section  21,  (8  Am.  J.  of  Int.  Law,  supi). 
p.  217,  225,  sec.  31.) 

7.  The  dates  regarding  Glade's  residence  are  not  clear;  but  if  in  fact  he  luis 
been  a  resident  of  the  United  States  since  attaining  his  majority,  notwithstaud- 
ing  occasional  absences,  he  is  understood  by  our  law  to  have  elected  American 
citizenship  exclusively. 

8.  Thus  it  appears  that  Glade  is  an  American  citizen  and,  in  any  emergency, 
would  be  entitled  to  treatment  as  a  prisoner  of  war. 


CONTRACTS:  Effect  of  Increased  Transportation  Rates  Resulting  from 
Comnandeorinir  of  Ships  by  the  Qorernment. 

A  contractor  who  has  agreed  to  deliver  certain  supplies  at  Honolulu  can  not 
increase  the  contract  price  thereof  to  the  Government  by  adding  thereto  the 
Increased  cost  of  transportiition  resulting  from  the  commandeering  by  the  Ship- 
ping Board  of  the  larger  freight  boats  for  Government  use  and  the  consequent 
necessity  for  using  smaller  boats.  It  is  a  well-established  principle  that  the 
United  States,  as  a  contractor,  is  not  responsible  to  the  other  party  for  any 
a'ctlon  it  may  take  in  its  governmental  capacity.  The  said  action  complained 
of  is  action  which  would  affect  private  and  public  contracts  alike,  and  no  rea- 
son Is  seen  for  the  application  of  a  different  rule  to  the  particular  contract 
simply,  because  It  Is  one  made  with  the  Government. 
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wore  requisitioned  for  the  Army  prior  to  March  1,  1918.  The  effect  of  tlie 
requisitiou  was  to  ve^t  the  QoverDmeut  with  title  to  the  salmon  on  the  date 
of  service  of  the  requisition  order,  and  being  Government  property  on  March 
1,  1918,  it  was  not  legally  subject  to  tax  under  State  authority.  It  is  the  view 
of  til  is  office,  therefore,  that  the  property  sliould  be  taken  possession  of  by 
the  Govern ntent  as  property  belbn^ng  to  the  Government,  and  tliat  the  taxes 
assessed  against  the  salmon  may  not  legally  be  added  to  the  pi'lce  which*  the 
GovtTnmeut  is  to  pay  for  the  property. 


CIVILIAN  EMPLOYEES:  When  Entitled  to  Per  Diem  AIlowaneeA. 

Civilian  employees  of  the  War  Department  are  by  Army  Regulations  733, 
entitled  to  reimbursement  of  actual  expenses  or  flat  per  diem  allowances  only 
when  traveling  or  on  temporary  duty  away  from  their  regular  station.  In 
time  of  war  such  employees  on  duty  with  troops  in  the  field,  which  includes 
service  at  camps  and  cantonments,  are  to  be  furuLshed  with  tent  quarters  and 
rations  in  kind  in  lieu  of  reimbursement  for  actual  expenses.  In  certain  special 
cases  where  it  has  been  impracticable  for  such  clerks  to  be  furnished  with  these 
allowances  in  kind,  at  camps  and  cantonments  where  the  regulation  entitled 
tlumi  to  such  allowances,  the  Secretary  of  War  has  authorized  the  payment  to 
them  of  commutation  at  certain  prescribed  rates.  Such  authority-  was  special, 
aud  did  not  constitute  an  amendment  of  the  regulation.  (See  Ops.  J.  A.  G. 
ante  p.  145,  Mar.  2, 1918;  id.  ante  p.  215,  Mar.  27,  1918.)  There  is  no  authority 
^for  a  per  diem  idlowance  to  civilian  employees  in  a  city  or  town  where  they  can 
I)r()vide  their  own  quarters  and  rations,  since  they  are  not  in  the  field,  nor  ou 
temporao'  ^luty  away  from  any  regular  station. 

24."). 

War  Dei>artment,  J.  A.  G.  O.,  April  2, 1918.--To  The  Adjutant  General. 

1.  The  Quartermaster  and  General  Superintendent,  Army  Transport  Service, 
Newport  News,  Va.,  has  submitted  two  vouchers  for  per  diem  allowances  upon 
which  he  requests  the  advaikce  decision  of  the  Comptroller  of  tlie  Treasury,  one 
for  $200  In  favor  of  Army  field  clerk  George  Vance  Seidel,  covering  the  period 
October  27,  1917,  to  December  15,  1917,  at  H  Per  day ;  and  the  other  for  $125 
in  favor  of  !>.  S.  Price,  Field  Clerk,  Quartermaster  Corps,  covering  the  period 
Oi'tober  27,  1017,  to  February  28, 1918,  at  $1  per  day  as  commutation  of  rations. 
During  the  period  to  which  the  accounts  pertain,  it  appears  that  the  field  clerks 
were  on  duty  at  Newport  News,  Va. 

2.  Kvidently  these  vouchers  have  been  submitted  under  a  misapprehension  of 
the  effect  of  the  statutes  and  regulations  pertaining  to  allowances  to  field  clerks. 
The  only  general  authority  for  reimbursement  of  actual  expenses  of  the  pay- 
ment of  a  per  diem  in  lien  of  actual  expenses  to  employees  is  contained  in 
Aimy  Regulations,  738,  which,  of  course,  is  based  upon  statutory'  provisions,  and 
it  has  l)eeu  held  by  the  department  that  tho.««e  Army  field  clerks  and  field  clerks. 
Quartermaster  Corps,  who  are  not  entitled  to  additional  allowances  as  provided  by 
the  act  of  August  29, 1916  (39  Stat.  556,  625),  after  12  years'  senice  are  entitled 
to  the  benefits  of  the  regulation.  This  regulation  authorizes  reimbursement  of 
actual  expenses  of  flat  per  diem  allowances  only  when  the  employee  is  traveling 
or  on  temporary  duty  away  from  his  regular  station.  In  addition,  it  is  provided 
that  in  time  of  war,  in  lieu  of  reimbursement  for  actual  expenses,  employees  on 
duty  witli  troops  in  the  field  shall  be  furnished  with  tent  quarters  and  rations 
in  kind.  This  provision  was  doubtless  made  because  ordinarily  in  time  of  war 
when  an  employee  is  on  duty  in  the  field  with  troops  it  is  impracticable  for  him 
to  make  Ms  own  arrangemmts  for  quarters  and  subsistence,  and  it  has  been 
considered  by  the  department  that  service  at  cantonments  and  camps  during 
the  present  emergency  away  from  cities  or  towns  Is  duty  with  troops  in 
tiie  fiekl  within  the  meaning  of  the  regulation  for  furnishing  tents  and  quar- 
ters to  civilian  employees,  including  field  clerks.  In  certain  special  cases  where 
it  has  been  impracticable  for  such  clerks  to  be  furnished  with  these  allowances 
in  kind,  at  camps  and  cantonments  where  the  regulation  entitled  tliem  to  such 
allowances,  the  Secretary  of  War  has  authorized  the  payment  to  them  of  com- 
mutation of  certain  prescribed  rates.  Such  authority  was  special,  and  did  not 
constitute  an  amendment  of  tlie  regulation.    It  is  the  understanding  of  this 
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• 

office  that  do  general  authority  has  been  given  to  department  commanders  to 
pay  commutation  of  such  allowances.  The  refei'ence  in  the  opinion  of  this  office 
of  Decemljer  18,  1917,  to  an  authorization  by  the  Secretary  of  War  mentioned 
in  The  Adjutant  Grenerars  indorsement  of  October  27,  1917,  pertiined  to  a* 
specific  case  in  which  the  Secretary  of  War  has  approved  the  payment  of  per 
diem  allowance  under  Army  Regulations,  733,  and  as  just  stated  it  is  the  under- 
standing of  this  office  that  no  general  authority  therefor  has  been  given. 

3.  Not  only,  therefore,  are  the  accompanying  accounts  not  payable  because 
they  do  not  come  with  any  special  authority  that  has  been  given  for  the  pay- 
ment of  commutation  In  liou  of  allowances  of  quarters  and  rations  in  kind  to 
clerks  on  duty  with  troops  in  the  field  in  time  of  war,  but  no  such  authority 
could  be  given,  as  the  claimants  do  not  come  within  the  purview  of  the  regula- 
tion providing  for  these  allowances  In  kind,  inasmuch  as  they  are  on  duty  in  a 
city  or  town  they  can  provide  their  own  quarters  and  rations,  and  not  In  tlio  * 
Held,  nor  are  they  on  temporary  duty  away  from  any  regular  station. 

4.  For  the  reasons  stated,  this  office  is  clearly  of  opinion  that  the  two  accounts 
herewith  are  not  legally  payable,  and  it  is  considered  that  it  would  be  useless 
to  refer  the  matter  to  the  Comptroller  of  the  Treasury.  It  Is  recommended, 
therefore,  that  the  papers  be  returned  to  the  disbursing  officer  at  Newport  News, 
Va.,  inviting  his  attention  to  tills  indorsement. 

{i^cc  Ops.  J.  A.  G.  ante,  p.  215,  Mar.  27,  1918.) 


SETIREMENT:  Medical  Officer  FouBd  Physleally  Disqualified  in  Liue  of 
Ihity. 

The  retirement  of  an  officer  of  the  Jkfedical  Department,  Regular  Army,  on 
account  of  physical  disability  incurred  in  line  of  duty,  found  by  a  board  of 
medical  officers  convened  for  his  examination  for  promotion,  is  governed  by 
the  provisions  of  section  5,  act  of  April  23,  1908  (35  Stat.  66,  67)  as  amended 
March  3,  1909  (35  Stat.  728,  737).  The  officer  examhied  is  given  a  hearing 
before  the  board  and  the  procedure  is  similar  to  that  regulating  retiring  board.s. 
The  examination  of  the  officer  by  the  medical  l)oard  constitutes  the  full  and  fair 
hearing  required  by  Revised  Statutes,  section  1253. 

210.8. 

War  Department,  J.  A.  G.  O.,  April  2,  1918.—To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  request  of  the 
Surgeon  General,  dated  March  21,  1918,  for  information  as  to  the  application  of 
Revised  Statutes,  section  1253,  to  the  retirement  of  officers  of  the  Medical 
Department  under  section  5,  act  of  April  23,  1908  (35  Stat.  66,  67),  as  amended 
March  3.  1909  (35  Stat.  728,  737).  The  Surgeon  General  asks  whether  offlcei-s 
found  physically  disqualified  in  line  of  duty  should  be  informed  that  they  have 
been  so  found  by  the  board  and  given  an  opportunity  for  the  "full  and  fair 
hearing  "  provided  for  by  Revised  Statutes,  section  1253,  or  whether  the  physical 
examination  by  the  medical  board  is  held  to  be  such  a  hearing. 

2.  Section  1253,  Revised  Statutes,  provides: 

"  Except  In  cases  where  an  officer  may  be  retired  by  the  President  upon  his 
own  application,  or  by  reason  of  his  having  served  forty-five  years,  or  of  his 
being  sixty-two  years  old,  no  officer  shall  be  retired  from  active  service,  nor 
shall  an  officer.  In  •  any  case,  be  wholly  retired  from  the  service,  without  a  full 
and  fair  hearing  before  an  Army  retiring  board.  If,  upon  due  summons,  he 
demands  it." 

Section  6  of  the  act  of  April  23,  1908,  supra,  as  amended,  provides  for  the 
examination  of  officers  of  the  Medical  Corps  below  the  rank  of  lieutenant 
colonel  for  promotion  "before  an  Army  medical  board  consisting  of  not  less 
than  three  officers  of  the  Medical  Corps,  to  be  designated  by  the  Secretary  of 
War,"  etc.,  and  further  provides : 

"  That  should  any  officer  of  tlie  Medical  Corps  fall  In  his  physical  examina- 
tion and  be  found  Incapacitated  for  service  by  reason  of  physical  disability 
contracted  In  line  of  duty,  he  shall  he  retired  with  the  rank  to  which  his 
seniority  entitled  him  to  be  promoted ;" 

8.  The  retirement  of  officers  of  the  ine<lical  department  on  account  of  physical 
disability  incurred  in  line  of  duty  found  by  a  board  of  medical  officers  convened 
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for  their  examination^  for  promotion  is  governed  by  the  provisions  of  the 
special  statutes  above  cite<l.  The  officer  examined  is  given  a  hearing  before 
tlie  board  and  the  proce<lure  is  similar  to  that  regulating  retiring  boards.  It  is 
the  opinion  of  this  office  that  the  examination  of  the  officer  by  the  medical  board 
is  the  only  hearing  required  by  law  in  such  cases. 


BETIBEMENT:  Bight  to  Count  Enlistment  Terminated  by  Dishonorable 
Discharge. 

An  enlistment  terminated  by  dishonorable  discharge  may  be  counted  toward 
•retirement  under  the  act  of  March  2,  1907  (34  Stat.  1217).  The  right  of  a 
soldier  to  retirement  under  the  statute  depends  simply  on  the  question  whether 
he  has  servetl  as  such  for  30  years  in  the  Army,  Navy,  or  Marine  Corps,  and  i% 
therefore,  merely  a  matter  of  mathematical  computation.  Time  served  In  con- 
finement subsequent  to  dishonorable  discharge,  not  being  service  as  an  enlisted 
man,  can  not  be  computed  as  service  toward  retirement. 

220.8. 

War  Department,  J.  A.  G.  O.,  April  2,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  remark  the  request  contained 
in  the  third  paragraph  of  a  letter  dated  March  12,  1918,  from  Harlie  S.,  private 
(first  class),  Quartermaster  Corps,  Motor  Truck  Company  No.  8,  that  all  of 
his  service  prior  to  the  enlistment  terminated  by  dishonorable  discharge  and 
the  service  in  the  enlistment  terminated  by  dishonorable  discharge,  and  the 
time  served  in  confinement  subsequent  to  discharge  be  computed  as  service 
toward  retirement. 

It  appears  that  prior  to  1909  Harlie  S.  had  served  four  enlistments  In  the 
Army  and  one  in  the  Navy.  In  1909  he  was  serving  his  fifth  enlistment,  and 
on  the  5th  day  of  December,  1909,  was  dishonorably  discharged  pursuant  to 
sentence  of  a  general  court-martial.  On  October  8,  1913,  S's  acceptance  was 
authorized,  and  he  was  on  August  3,  1914,  enlisted  and  has  continued  since 
that  date  in  the  service.  He  states  that  he  was  Informed  by  the  recruiting 
officer  that  after  six  months'  service  in  his  enlistment  of  August  3,  1914,  a 
board  of  officers  could  consider  his  service  prior  to  his  dishonorable  discharge, 
and  his  service  In  his  current  enlistment,  and  determine  whether  he  should  be 
reinstated  or  discharged  for  the  benefit  of  the  service.  Upon  this  information 
he  based  his  letter  of  March  12,  1918,  and  the  questions  contained  therein, 
other  than  that  contained  in  the  third  paragraph,  were  dealt  with  in  an  opinion 
of  this  office  dated  March  23,  1918. 

2.  Section  1,  act  of  March  2,  1907  (34  Stat.  1217),  provides,  inter  alia: 

"  When  an  enlisted  man  shall  have  served  thirty  years  either  In  the  Army, 
Navy,  or  Marine  Corps,  or  in  all,  he  shall,  upon  making  application  to  the 
President,  be  placed  upon  the  retired  list  with  75  per  centum  of  the  pay  and 
allowances  he  may  then  be  in  receipt  of,  *  *  ♦  Provided,  That  in  com- 
puting the  necessary  thirty  years'  time,  all  service  in  the  Army,  Navy,  and 
l^arine  Corns  shall  be  credited  ** 

It  was  held  in  an  opinion  of  this  office  rendered  July  22,  1910  (C.  27073),  that 
service  in  an  enlistment  terminated  by  dishonorable  discharge  should  not  be 
counted  toward  retirement,  the  ground  being  there  taken  that  the  service  In 
such  enlistment,  being  designated  by  a  dishonorable  discharge  as  not  honest  and 
faithful,  was  not  of  the  character  called  for  by  the  enlistment  contract;  that 
tlie  operation  of  a  dishonorable  discharge  was  to  rescind  the  soldier's  contract 
of  enlistment;  and  that  by  the  operation  of  such  rescission  all  contingent  rights 
and  benefits,  present  and  future,  conditioned  upon  honest  and  faithful  service 
oil  the  part  of  the  soldier  fell  with  it. 

This  opinion  Just  outlined  was,  however,  overruled  by  an  opinion  of  this 
r>ffice  dated  September  2,  1915  (Ops,  J,  A.  G.  88-800),  which  was  approved  by 
the  Assistant  Secretary  of  War,  the  view  held  by  the  War  Department  prior  to 
the  rendition  of  the  opinion  dated  July  22,  1910,  being  thereby  again  adopted. 
That  view  was  that  the  right  of  a  soldier  to  retirement  under  the  statute  above 
quoted  depends  simply  on  the  question  whether  the  enlistefl  man  has  served 
as  such  30  years  in  the  Army,  Navy,  or  Marine  Corps,  and  is,  therefore,  merely 
a  matter  of  matliematical  computation.    In  that  opinion  the  prior  opinion  of 
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July  22,  1910,  was  exhausth^ely  discussed.  The  view  must  be  taken  that  this 
later  opinion  of  September  2,  1915,  is  controlling,  especially  In  view  of  the  fact 
that  it  has  been  ofReially  approved  by  the  Assistant  Secretary  of  War. 

3.  I  am,  therefore,  of  opinion  that  Pvt.  S.  is  entitled  to  count  toward  retire- 
ment his  total  service  in  all  enlistments,  whether  terminated  by  honorable  dis- 
charge or  dishonorable  discharge.  The  time  served  in  confinement  subsequent 
to  dishonorable  discharge  was  not  service  as  an  enlisted  man  and  therefore  can 
not  be  computed  as  service  toward  retirement. 


ARMY:  Medieal  Corps,  Regular  Army;  Basis  of  Compnting  Number  of 
Permanent  Appointments. 

The  maximum  enlisted  strength  of  the  Regular  Army  in  time  of  war  as  pro- 
vided in  the  national  defense  act  of  June  3,  1916  (39  Stat.  166),  which  consists 
of  the  sum  of  the  enlisted  strengths  of  the  organizations,  corps,  and  depart- 
ments excepting  the  Medical  Department,  increased  to  the  full  extent  authorized 
tiiereby,  is  the  strength  which  should  form  the  basis  for  computing  the  number 
of  medical  officers  to  be  permanently  promoted  in  the  Medical  Corps  of  the 
Regular  Army  in  the  present  emergency.  Section  10  of  said  national  defense 
act  provides  that  the  total  number  of  officers  of  the  Medical  Corps  shall  ap- 
pi-oximately  be  equal  to,  but  not  exceed,  7  for  every  1,000  of  the  total  enlisted 
strength  of  the  Regular  Army,  and  that  all  appointments  and  promotions  in  the 
Medical  Corps  made  necessary  by  any  such  strength  will  be  permanent,  except 
that  the  appointments  made  necessary  by  the  increases  to  the  maximum  war 
strength  made  in  time  of  war  are  temporary  and  for  the  war  only ;  but  that  the 
promotions  accruing  from  any  such  increase  will  be  permanent,  and  upon  re- 
duction of  the  enlisted  strength  after  the  war  will  be  absorbed  in  the  manner 
therein  provided.  By  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76), 
and  by  the  Signal  Corps  act  of  July  24,  1917  (40  Stat.  243),  further  provision  is 
made  for  increasing  the  size  of  the  Regular  Army.  Since,  however,  the  in- 
creases there  authorized  are  only  temporary,  being  for  the  period  of  the  present 
omei*gency,  and  since  the  President  is  thereby  authorized  to  appoint  for  the 
period  of  the  emergency  the  number  of  medical  officers  made  necessary  by  such 
increases  in  the  Regular  Armj-,  such  appointments  should  be  considered  as 
temporary  only. 

210.2. 

War  Department,  J.  A.  G.  O.,  April  3,  1918.— To  The  Adjutant  General. 

1.  By  the  precetllng  Indorsement  the  question  is  submitted :  What  strength 
of  the  Regular  Army  must  be  taken  as  the  basis  for  the  determining  of  promo- 
tions and  appointments  in  the  Medical  Con>s? 

2.  By  the  papers  in  reference  it  appears  that  the  commissioned  i>ersonnel  of 
the  Medical  Corps  on  January  3,  1918,  was  as  follows : 

Major  generals 1 

Colonels 66 

Ueutenant  colonels . —  114 

Majors 216 

Captains 1 

Lieutenants 318 

Total  commission 716 

These  commis.sions  were  made  upon  the  basis  of  7  per  1,000  for  an  enlisted 
Htreugth  of  300,000  men.  Upon  such  a  basis  of  strenth  and  under  such  a  ratii), 
the  Medical  Corps  would  he  entitled  to  the  following  appointments  of  comniis- 
sSoiied  officers  below  the  grade  of  brigadier  general  : 

Colonels ^ ^^6 

J>ieutenant  colonels 114 

Majors 4J),S 

Captains  and  lieutenants 1,422 

Total  eemmiflBious 2,100 
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It  furtlier  appears  that  oa  January  21,  1918,  the  department  caused  to  be 
submit te<l  to  the  Senate  for  permanent  comtnlssions  in  the  Medical  Ckirps  nomi- 
nations on  the  basis  of  7  per  1^000  for  an  enlisted  streugrth  of  425,000  men  (tf  the 
Regular  Arwy,  the  distribution  In  tlie  sevei*al  grades  being  as  follows : 

Colonels 94 

Lieutenant  colonels , 161 

Majors 705 

Captains  and  lieutenants 2,015 


Total  commissions 2,975 

It  also  appears  that  the  status  of  the  officers  of  the  Dental  Corps  is  similar 
to  the  officers  of  the  Medical  Corps,  and  tliat  officers  in  that  special  corps  have 
already  been  permanently  commissioned  upon  the  basis  of  an  enlisted  strength 
of  300,000  men  of  the  Regular  Army ;  and  that  accordingly  it  is  contemplated 
to  commission  permanently  the  officers  in  ttie  Dental  Corps  on  the  basis  of  an 
enlisted  strength  of  425,000  men  for  the  Regular  Army.  The  basic  strength 
of  300,000  appears  by  tlie  papers  in  reference,  notably  a  memorandum  for  the 
Chief  of  Staff  recently  prepared  and  sabmitted  by  the  War  College,  and  by 
submission  from  The  Adjiitant  General  to  have  been  reached  by  taking  the 
strength  of  the  Arasy  on  June  10,  1917,  including  the  five  increments  allowed 
by  the  act  of  June  3,  1910  (39  Stat.  16G),  on  the  following  computations: 

Infantry 127, 985 

Cavalry 37,175 

Field  Artillery 26,  748 

Coast   Artillery 30, 009 

Engineers 7, 945 


Total 229,  862 

The  maximum  authorized  enlisted  corps  Including  the  Medical  Department  as 
authorlKed  by  the  Seci^tary  of  War  under  the  authority  granted  to  the  Presi- 
dent by  the  national  defense  act,  was  computed  as  follows: 

Quartermaster  Corps 15, 000 

Signal  Corps 7, 179 

Ordnance  Department 1. 373 

Medical    Department 14, 304 


Total 37,  856 

to  which  in  the  computation  tliere  was  added  the  following: 

Philippine  Scouts 5, 735 

Miscellaneous   organizations — •-  7, 777 

Unassigned  recruits,  estimated 19, 146 


Total 32,656 


Making  a  grand  total  of 300, 374 

It  is  assumed  that  since  that  time  and  up  to  January  21,  1918,  there  had 
been  added  to  the  Regular  Army,  under  the  provisions  of  the  selective  draft 
act  of  May  18,  1917  (40  StaL  76),  such  a  personnel  as  would  bring  the  enlisted 
strength  up  to  425,000  men,  upon  which  basis  were  determined  the  nominations 
sent  to  the  Senate  on  that  day. 

3.  There  are  three  different  strengths  of  the  Regular  Army  contemplated  by 
the  national  defense  act,  for  each  of  which  medical  officers  are  to  be  perma- 
nently provided  whenever  such  strength  shall  be  reached.  Any  additional 
strength  must  be  provided  for  by  legislation  other  than  the  national  defense 
act,  and  the  number  of  medical  officers  made  necessary  by  such  additions  wUl 
be  determined  by  tlie  rules  providing  for  such  additions. 

( a )  The  minimum  strength  of  the  Regular  Army,  as  provided  by  the  national- 
defense  act,  is  the  sum  of  the  mlnixuum  organizational  strength  established 
by  that  act  for  the  different  organizations  composing  the  Regular  Army. 

(b)  The  second  authorized  strength  is  the  maximum  peace  strength,  which 
is  determined  by  the  sum  of  the  maximum  organizational  strength  permitted  to 
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be  prescribed  by  the  thresldent  with  the  Umitatloii,  however,  found  in  the  second 
proviso  of  section  2  of  said  act,  that : 

"The  total  enlisted  force  of  tl^e  line  of  the  Regular  Army,  excludlug  the 
Philipi^De  Scouts  and  the  enlisted  men  of  the  Qnaitermast^r  Corps  of  the 
medical  D^iartment  and  of  the  Signal  Corps,  and  the  una^signed  recruits, 
shall  not  at  any  one  time,  except  in  the  event  of  actual  or  threatened  war  or 
similar  emergency  in  which  the  public  safety  demands  it,  ext^eed  175,000  men/* 

'nils  strength  would  consist  of  the  maximum  of  175,0()0  men  for  the  line  of 
the  Army»  to  which  should  be  added,  for  the  purpose  of  determining  the  basis 
of  computation,  the  ^ilisted  men  of  the  Quartermaster  Coits,  of  the  Signal 
Corps,  the  unassigned  recruits  not  exceeding  seven  per  cent  of  the  total  author- 
ised ^ilisted  strength,  and  certain  miscellaneous  units  and  detachments ;  and  not 
including  the  Medical  Department^  which  is  expressly  excluded  in  the  rule 
prescribed  for  computing  the  number  of  medical  oiiicers. 

(c)  Tlie  third  strength  Is  the  maximum  enlisted  strength  of  the  Regular 
Army  in  time  of  war.  as  provided  in  the  national  defense  act,  which  consists 
of  the  sum  of  the  enlisted  strengths  of  the  organisations,  coips,  and  depart- 
ments, increased  to  the  full  extent  to  which  the  Presid^st  or  the  Secretary  of 
War  is  authorized  by  the  national  defense  act  to  increase  it,  the  limitation  of 
175,000  enlisted  men  for  the  line  of  the  Army  not  being  applicable  in  time  of 
war.  When  the  authority  conferred  upon  the  President  or  the  Secretary  of 
War  to  increase  the  enlisted  strength  of  any  staff  coi-ps  or  department  Ls 
unlimited,  the  extent  to  which  such  authority  is  actually  used  must  be  re- 
garded as  the  maximum  for  the  corps  or  department  for  the  tihie  being  in 
making  any  computations  based  upon  gach  strength. 

4.  The  rule  determining  the  number  of  medical  officers  l)elow  the  grade  of 
brigadier  general  provided  for  by  the  nati<Nial  defense  act  is  expressed  in  the 
second  iMroviso  of  section  10  of  that  act,  as  follows : 

"  The  Medical  Corps  shall  consist  of  commissioned  ofUcers  below  the  grade 
of  brigadier  general,  proportionally  distributed  among  the  several  grades  as 
in  the  Medical  Corps  now  established  by  law.  The  total  number  of  such 
officers  shall  approximately  be  equal  to,  but  not  exceed,  except  as  hereinafter 
provided,  seven  for  every  one  thousand  of  the  total  enlisted  strength  of  the 
Regular  Army  authorized  from  time  to  time  by  law :  Provi4ed,  That  if  by  reason 
of  a  reduction  by  law  in  the  authorized  enlisted  strength  of  the  Army  afore- 
said the  total  number  of  officers  in  the  Medical  Corps  commissioned  previously 
to  such  reduction  shall  for  the  time  being  exceed  the  equivalent  of  seven  to  one 
thousand  of  such  reduced  enlisted  strength  no  origiiwl  appointment  to  com- 
missioned rank  in  said  corps  sliall  be  made  until  the  total  number  of  commis- 
sioned officers  thereof  shall  have  been  reduced  below  the  equivalent  of  seven  to 
the  thousand  of  the  said  reduced  eilisted  strength,  nor  thereafter  so  as  to 
make  the  total  nimiber  of  commissioned  officers  thereof  in  excess  of  the  equiva- 
lent of  seven  to  tlie  thousand  of  said  reduced  enlisted  strength;  and  no  pro- 
motion shall  be  made  above  the  grade  of  captain  in  said  corps  until  the  number 
of  officers  in  the  grade  above  that  of  captain  to  which  the  promotion  is  due  shall 
have  been  reduced  below  the  proportional  number  authorized  for  such  grade 
on  the  basis  of  the  reduced  enlisted  strength,  nor  tliereafter  so  as  to  make  the 
number  of  officers  In  such  grade  in  excess  of  the  proportional  number  author- 
ized on  the  basis  of  said  reduced  enlisted  strength." 

Said  section  10  continues  with  the  following  proviso : 

"  Provided  further^  That  when  in  time  of  war  the  Regular  Army  shall  liavc 
been  increased  by  virtue  of  the  provisions  of  this  or  any  otlier  Act,  the  medical 
officers  appointed  to  meet  such  increase  shall  be  honorably  discharged  from  the 
service  of  the  United  States  when  the  reduction  of  the  enlisted  strength  of  the 
Army  shall  take  place.** 

Applying  this  rule  to  the  three  several  strengths  hereinbefore  discussed  and 
provided  for  by  the  national  defense  act,  it  wlU  be  seen  that  all  appointments 
and  promotions  in  the  Medical  Corps  made  necessary  by  any  such  strength  will 
be  permament,  except  that  the  appointments  made  necessary  by  the  increases 
to  the  maximum  war  strength  made  in  time  of  war  are  temporary  and  for  tlio 
war  only;  but  that  tlie  promotions  accruing  from  any  such  increases  will  be 
permanent  and  upon  reduction  of  the  enlisted  strength  after  the  war  activity 
will  be  absorbed  in  the  manner  provided  by  the  act. 

5.  There  is  one  other  strength  authorized  for  the  Regular  Army,  not  by  the 
national  defense  act,  but  by  the  selective  draft  act  of  May  18,  1917,  40  Stat.  7U. 
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By  the  second  proviso  to  the  third  paragraph  of  section '1  of  said  act,  it  is 
provided : 

"  That  the  President  is  authorized  to  ♦  *  ♦  prescribe  such  new  and  dif- 
ferent organizations  and  personnel  for  army  corps,  divisions,  brigades,  regi- 
ments, battalions,  squadrons,  companies,  troops,  and  batteries,  as  the  efficiency 
of  the  service  may  require.** 

And  further  on  in  said  section  the  President  is  authorized:  To  organize, 
officer,  and  equip  for  each  Infantry  and  Cavalry  brigade  three  machine  gun 
companies,  and  for  each  ftafantry  and  Cavalry  division  four  machine  gun  com- 
pnnies,  all  in  addition  to  the  machine  gun  companies  comprised  in  organiza- 
tions included  in  such  brigades  and  divisions;  to  organize  for  each  division  one 
armored  motor-car  machine  gun  company ;  to  raise  by  draft,  organize,  equip,  and 
officer,  as  provided  in  the  third  paragraph  of  said  section,  in  addition  to  and 
for  each  of  the  above  forces,  isuch  recruit  training  units  as  he  may 
{]vem  necessary  for  the  maintenance  of  such  forces  at  maximum  strength ;  to 
raise,  ors:anize,  officer  and  maintain  during  the  emergency  such  number  of 
snumunltion  batteries  and  battalions,  depot  batteries  and  battalions,  and  such 
artillery  parks,  with  such  numbers  and  grades  of  personnel  as  he  may  deem 
necessary.  Furthermore,  there  is  a  large  addition  authorized  to  be  made  to 
the  Signal  Corps  of  the  Army  by  the  act  of  July  24,  1917.     (40  Stat.  243.) 

6.  The  determinative  question  is  whether  additional  strength  authorized 
to  be  made  by  the  selective  draft  act  and  by  any  other  act  or  acts  that  have 
been  passed  for  the  enlargement  of  our  Military  Establishment  during  the  war, 
is  to  be  included  as  an  element  of  computation  as  an  increase  contemplated  by 
the  national  defense  act  and  governed  by  Its  provisions  determinative  of  the 
number  of  medical  officers,  or  by  some  other  rule.  The  argument  may  be 
made  that  the  additions  provided  by  the  selective  draft  act  and  other  legis- 
lation providing  temporary  increases  for  war  purposes  is  to  be  governed  by 
the  rule  laid  down  in  the  national  defense  act,  by  reason  of  the  references 
made  therein,  as  determinative  of  the  number  of  medical  officers,  to  the  "  total 
enlisted  strength  of  the  Regular  Army  authorized  from  time  to  time  by  law,*' 
and  by  the  further  references  found  In  the  proviso  which,  for  the  purposes 
declared,  will  be  again  quoted,  that,  "'When  in  time  of  war  the  Regular  Army 
shall  have  been  increased  by  authority  of  the  provisions  of  this  or  any  other 
act,  the  medical  officers  appointed  to  meet  such  increase  shall  be  honorably 
illscharged  from  the  service  of  the  United  States  when  the  reduction  of  the 
enlisted  strength  of  the  Army  shall  take  place.*' 

7.  The  increases  made  and  provided  for  by  the  national  defense  act  have 
already  been  discussed,  and  the  only  question  Is  whether  the  legislation  for 
the  temporary  Increase  now  under  discussion  fairly  falls  within  the  future 
legislation  contemplated  by  said  act.  In  my  judgment,  clearly  it  does  not 
While  the  selective  draft  act  is  temporary,  and  looks  to  the  duration  of  the 
war  only,  it  is  organic,  and  except  where  express  reference  is  made  to  the 
national  defense  act  Is  self  sufficient.  The  third  paragraph  of  section  1  author- 
izes the  President  "to  provide  the  necessary  officers,  line  and  staff,  for  said 
force,**  that  is,  the  first  drafted  force,  and  for  organizations  of  other  forces 
thereby  authorized,  which  includes  the  additions  that  are  authorized  by  this  act 
to  be  made  to  the  Regular  Army.  And  inasmuch  as  the  war  Increase  of  the 
Signal  Corps  provided  by  the  act  of  July  24,  1917,  Is  temporary  (see  sections  2 
and  8  of  said  act)  and  its  temporary  character  is  every\yhere  apparent,  it  fol- 
lows that  the  President  may  appoint  for  the  period  of  the  emergency  the 
number  of  medical  officers  made  necessary  by  that  addition  to  the  Military 
Establishment.  And  although  the  additions  to  the  Regular  Army  authorized 
by  the  selective  draft  act  without  reference  to  the  national  defense  act  are 
organizations  within  the  Regular  Army,  they  are  nevertheless  not  of  it,  as  the 
same  is  authorized  to  be  organize<l  by  the  national  defense  act.  Such  addi- 
tions are  not  made  a  part  of  the  forces  of  the  Regular  Army  in  the  sense  that 
the  Regular  Army  is  contemplated  by  the  national  defense  act,  that  is,  a 
permanent  as  distinguished  from  a  temporary  force. 

8.  The  fact  that  the  section  of  the  national  defense  act  devoted  to  the  organ- 
ization of  the  Medical  Corps  contemplates  Increases  in  the  Regular  Army  by 
future  legislation  can  impose  no  limitation,  of  course,  upon  any  such  future 
act  laying  down  its  own  rules,  no  act  of  Congress  can  limit  or  control  In  such 
matters  a  future  Congress.  The  most  that  can  be  said  is  that  all  such  legisla- 
tion must  be  construed  together,  and  that  wherever  the  later  legislation  speaks 
inconsistently  with  the  former  legislation,  or  expresses  a  different  rule,  or 
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eviOencos  a  different  Intention,  the  later  legislation  governs.  Obviouslj',  tbe 
act  of  May  18,  1917,  providing  for  the  increase  of  the  Regular  Anny,  ns  author- 
ized by  the  national  defense  act,  in  the  first  paragraph  of  stK*tlon  I  of  said  act, 
requires  all  other  Increases  to  the  Military  Establishment  therein  provided  for 
to  be  additional  forces  organlzeil  for  temporary  purposes,  that  is,  for  the  war 
only,  and  all  on  the  same  plane.  The  officers  made  necessai^  by  such  additional 
forces  are  to  be  such  as  the  President  may  find  to  be  necessary,  are  to  hold 
office,  temporarily  only,  and  their  tenure  is  to  be  governed  by  no  distant  legis- 
lation. 

While,  in  the  construction  of  a  statute,  an  argument,  acl  hominum,  should  be 
given  at  most,  no  more  than  persuasive  effect,  one  is  nevertheless  confronted 
with  the  consideration  that  Congress  could  hardly,  in  all  the  legislation  re- 
ferretl  to,  have  intended  that  only  one  staff  department  should  reap  permanent 
promotion  from  temporary  increases  specifically  stated  to  be  for  the  period  of 
the  war  only. 

9.  It  is,  therefore,  the  opinion  of  this  office  that  the  strength  which  should 
form  the  basis  for  computing  the  number  of  medical  officers  to  be  permanently 
promoted  in  the  Medical  Corps  in  the  present  emergency  is  that  described  in 
subparagraph  (c)  of  paragraph  3,  of  this  opinion.  According  to  figures  fur- 
nished by  the  office  of  The  Adjutant  General  this  strength  is  as  follows : 

Infantry  ^ 127, 985 

Cavalry . 37, 175 

Field  Artillery __1 26,  748 

Coast   Aitillery 30,  t)09 

Kugineers  7, 945 

Quartermaster  Corps 15, 000 

Signal  Corps 7, 179 

Ordnance  Department 1, 373 

I'bilippine  Scouts , 5, 733 

Miscellaneous  organizations  and  special  allowances 7,777 

Unassigned  recruits,  2  per  cent  of  the  sum  of  the  foregoing  and  the 

authorized  enlisted  strength  of  the  Medical  Corps — 14,304.-^ 19, 686 

Total 286, 610 

Conformably  to  law,  the  enlisted  strength  of  the  Medical  Department  is  not 
Included  In  this  computation,  except  in  computing  the  authorized  number  of 
unassigned  recruits. 


CONTRACTS:  Deposit  of  Liberty  Bonds  as  Security  for  Performance. 

There  is  no  legal  objection  to  the  acceptance  of  Liberty  bonds  in  lieu  of  the 
usual  penal  bond,  as  security  from  bidders  and  contractors  for  furnishing  sup- 
plies for  the  War  Department  and  the  Army,  provided  a  power  of  attorney  is 
furnished  therewith  authorizing  and  empowering  the  contracting  officers  to  sell 
such  Liberty  bonds,  without  notice,  at  public  or  private  sale,  free  from  any 
e«iulty  of  re<lemptlon,  and  to  apply  the  proceeds,  as  so  much  thereof  as  may  be 
Decessary,  to  satisfy  the  claim  of  the  United  States  arising  out  of  the  default 
of  the  contractor.  Further,  the  acceptance  of  such  bonds  is  desirable  from  an 
administrative  standpoint.  Such  bonds  should  be  deposited  with  a  designated 
official  or  depository,  and  reference  thereto  should  be  made  in  all  bids  or  con- 
tracts intended  to  be  secured  thereby.  The  acceptance  of  Liberty  bonds  as 
security  for  contracts  for  the  construction  and  repair  of  public  works  is  not 
IHjrmlssIble,  since  as  to  such  contracts  the  law  requires  a  formal  bond  for  the 
protection  of  labor  and  material  men. 

160. 

AVar  Department,  J.  A.  G.  C,  April  3,  1918.— To  the  Secretary  of  War. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  request  of  C.  T. 
Collins,  president,  Standard  Oil  Co.,  Louisville,  Ky.,  March  22,  1918,  that  he  be 
advised  whether  it  will  be  possible  for  that  company  to  deposit  with  the  proi)er 
Government  department  sufficient  3^  per  cent  Liberty  bonds  to  cover  all  it.*j 
contracts  with  various  branches  of  the  War  Department,  principally  Army 
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camps  througbout  the  South,  lor  delivery  of  petroleum  products  instead  of 
furnishing  the  usual  bond  of  a  bonding  company  for  the  due  performance  of 
each  conti*act. 

2.  This  office,  in  an  opinl<Hi  dated  F^niary  16,  1918  (Ops.  J.  A.  G^  168>,  on 
a  communication  from  the  Acting  Se^^tary  of  the  Treasury,  dated  FebmaiT  7, 
1918,  with  reference  to  the  practicability  of  complying  with  the  wishes  of  flie 
Treasury  Department  in  the  matter  of  authorizing  the  acceptance  of  Liberty 
bomls  as  security  from  bidders  and  from  contractors  for  sappHes,  said : 

**  This  office  sees  no  legal  objection  to  the  acceptance  of  Liberty  bonds  sis 
security  from  bidder^  and  contractors  for  furnishing  supplies  for  the  War 
Department  and  the  Army»  in  lieu  of  the  usual  penal  botid,  provided  a  power 
of  attorney  is  furnished  therewith  authorizing  and  empowering  the  contracting 
officers  to  sell  such  Liberty  bonds,  without  notice,  at  publie  or  private  salo, 
free  from  any  equity  or  redemption,  and  to  apply  the  proceeds  or  so  much 
thereof  ns  may  be  necessary  to  satisfy  the  claim  of  the  United  States  ari»lii;j 
out  of  the  default  of  the  contractor ;  nor  does  this  office  see  any  objection ,  to 
such  action  from  a  practical  staxulpoint.  As  to  contracts  for  the  construction 
and  repair  of  public  work,  the  law  requires  a  fonnal  bond  for  the  protection 
of  labor  and  material  men.  It  is  suggested  that  the  papers  be  transmitted  to 
the  contracting  bureaus  of  the  War  DefMtrtment  with  autliority  to  take  ai'tiou 
in  accordance  with  these  views  if  they  see  no  objection  thereto  from  a  practi- 
cal standpoint." 

The  Acting  Secretary  of  the  Treasury  inclosed  with  his  communit'A- 
tion  copies  of  Treasury  Department  Circular  No.  109,  of  January  20, 
1918,  which  prescribed  the  conditions  under  which  the  Treasury  Department; 
will  accept  the  deposit  of  liberty  bonds  as  security  for  proposals  for  contracts 
entered  into  with  the  Treasury  Department  for  the  purchase  of  suqppiles.  As 
stated  in  the  said  report  of  this  office  there  is  no  legal  objection  to  the  ac* 
ceptance  of  Liberty  bonds  as  security  for  the  due  performance  of  contracts  for 
supplies ;  and  it  would  seem  that  the  acceptance  of  such  bonds,  would  be  de- 
sirable from  an  administrative  standpoint.  It  Is  suggested  that  such  bonds 
could  be  deposited  with  a  designated  ofiieinl  or  depository,  and  that  reference 
thereto  could  be  made  In  all  bids  or  contracts  intended  to  be  secured  theteby. 


DISCHARGE:  Beyoeatioit  of  Bfscltarcre  Procnred  by  Fraud. 

An  enlisted  man  was  discharged  from  the  service  pursuant  to  his  applica- 
tion for  a  discharge  on  the  ground  that  he  had  a  wife  and  child  solely  de- 
pendent on  his  earnings  for  support.  Subsequently  it  was  shown  that,  although 
such  wife  and  child  were  dependent  on  the  soldier,  he  had  not  contributed  to 
their  support  for  the  past  two  years.  Since  the  discharge  of  this  soldier 
was  issued  upon  his  representation  that  he  had  been  and  was  supporting 
such  wife  and  diild,  and  would  again  support  them  If  he  were  discharged, 
such  discliarge  should  be  revoketl  as  having  been  obtained  by  fraud  and  the 
soldier  should  be  returned  to  military  control  and  subjected  to  such  discip- 
linary action  as  may  seem  advisable,  and  that  the  affidavits  filed  in  support  of 
the  soldier's  application  for  discharge,  together  with  the  affidavits  refuting 
his  claim,  should  be  forwarded  to  the  Department  of  Justice  for  action  under 
the  criminal  laws  of  the  United  States. 

220.8. 

War  Department,  J.  A.  G.  O.,  April  3,  1918.— To  The  Adjutant  General. 

1.  In  the  within  letter,  dated  March  4,  1918,  which  The  Adjutant  General 
has  referred  to  this  office  for  recommendation  and  remaric,  Mrs.  T.  of  Leaven- 
worth, Ind.,  has  stated  that  her  husband,  William  T.,  who,  she  has  been  in- 
formed, was  discharged  from  the  Army  on  account  of  dependent  relatives, 
had  not  prior  to  his  discharge  and  has  not  since  his  discharge  supported 
her  and  their  child,  and  has  offered  to  furnish  evidence  In  support  of  this 
statement.  She  asks,  in  effect,  whether  the  discharge  of  T.  was  granted  upon 
the  ground  of  the  dependency  of  herself  and  child  upon  the  soldier.  The 
commanding  general  of  the  Eastern  Department,  in  the  second  imiorsement, 
has  stated  that  the  discharge  of  T.  was  dh'ected  upon  the  recommendation  of 
his  company  commands  and  the  coast  defense  commander,  tlieir  recommenda- 
tion being  based  upon  affidavits  of  two  disinterested  persons,  not  related  to  the 
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BoUlier,  whe  stated  under  oatb  that  they  knew  the  soldier  to  be  a  married  man 
with  a  wife  and  cliild  to  support. 

2.  These  papers  indicate  tliat  tlie  discharge  of  T.  was  induced  through  fraudu- 
lent representations  which  dearly  implied  and  were  intended  to  imply  that 
T.  liad  been  supporting  his  wife  and  child  and  would  again  support  them  if 
he  were  discharged.  A  disdiarge  so  issued  upon  such  representations  may  be 
revoked  upon  proper  proof  of  their  fraudulent  character. 

3.  It  is  recommended  that  these  papers  be  referred  to  the  recruiting  officer 
nearest  to  the  home  of  Mrs.  T.,  Leavenworth,  Ind.,  with  instructions  to  in- 
vestigate the  allegations  made  by  her  and  secure  fram  her  such  evidence  as 
she  may  be  able  to  present  supporting  her  statements  and  any  other  evidence 
nbtainal)le  relating  to  the  circumstances  attendant  upon  T.*s  discharge.  Should 
it  be  determined  from  the  evidence  thus  procured  that  T.'s  discharge  was 
obtained  by  fraud.  Ids  discharge  should  be  revoked  and  he  should  be  returned 
to  military  control,  such  disciplinary  action  being  taken  against  him  as  may 
later  seem  advisable. 

ysiir  IMwrtment  .J.  A.  G.  O..  Aprfl  23,  IDIS.— To  The  Adjutant  General. 

1.  The  Adjutant  General  invites  attention  to  the  report  of  the  officer  who 
investigated  the  truth  of  the  statements  contained  in  affidavits  filed  by  Wil- 
liam T.  in  support  of  his  application  for  discharge  and  upon  the  truth  of  which 
the  department  commander  of  the  Eastern  Department  discharged  him  from 
the  service.  It  appears  that  William  T.,  6th  Company,  Coast  Artillery  Corps, 
Delaware,  on  September  4,  1917,  made  application  to  be  discharged  from  the 
service  on  account  of  dependent  family,  stating  in  his  application  that  he  had 
a  wife  and  one  child  solely  dependent  upon  his  earnings  for  support.  In 
snpport  of  his  application  he  filed  the  affidavits  of  two  persons,  namely,  Samuel 
('.  Manek  and  Charles  F.  Sands.  Ue  was  discharged  from  service  by  par.  9, 
S.  O.  No.  23S,  E.  D.  1917.  It  appears  from  the  affidavits  filed  by  Mrs.  T., 
his  wife,  W.  McA.  and  his  father-in-law,  and  one  McC.,  a  neighbor  who  has 
known  the  family  for  15  years,  that  T.  has  a  wife  and  one  child  who  are  de- 
pendent upon  him,  and  that  he  has  not  since  December  21,  1913,  contributed 
to  their  support.  The  wife  and  child  reside  at  Leavenworth,  Ind.,  wliile  the 
present  address  of  William  T.  is  Joplin,  Mo. 

2.  The  discharge  of  T.  was  issued  upon  the  representation  that  he  had  been 
and  was  supporting  a  wife  and  child,  and  would  again  support  them  If  he 
were  discharged.  The  affida>its  of  Mrs.  T.,  McA.,  and  McC.  show  that  those 
representations  niade  by  T.  were  false  and  his  discharge  w^as  obtained  by  thesq 
false  statements. 

3.  It  is  recommendeiT  that  as  the  discharge  issued  to  William  T.  was  ob- 
tained by  ffaud  it  be  revoked,  and  that  he  be  returned  to  military  control 
and  such  disciplinary  action  taken  against  him  as  may  seem  advisable,  ami 
that  the  affidavits  filed  in  support  of  lus  application  for  discharge,  together 
with  the  affidavits  of  Mrs.  T.,  McA.,  and  McC.  be  forwarded  to  the  Depart- 
ment of  Justice  for  action  thereon  under  the  criminal  laws  of  the  United  States. 


BlSdFLlNE:  Military  jQrisdietl^n  OTfr  CiTlliaii  Employees  at  PoH  of 
SmlMilkalloB. 

The  military  authorities  hare  JurisdlctioD  to  try  by  cofirt-martfal  a  civilian 
employee  at  the  port  of  embarkation  who  has  committed  a  theft  of  Crovemment 
military  8tore&  Sueh  port  of  embaricatioD  is  one  of  the  termini  of  the  line  of 
commonicatlons  reaching  frcMii  the  Atlantic  seaboard  to  the  zone  of  war  in 
Europe,,  where  our  Elzpeditlonary  Forces  are  engaged  in  actual  warfare  along 
the  western  front,  and  this  t^minal  is  used,  by  the  military  authorities,  as  a 
base  at  which  to  assemble  trooips,  raim&tions,  and  mlBtary  supplies  generally,  to 
be  forwarded  directly  along  the  line  of  communications  to  such  Expeditionary 
Forces.  Tbose  who  serve  akmg'  the  Ihie  of  communications  are  to  be  considered 
as  serviiig  with  the  armies  in  the  field,  and  such  tine  must  necessarily  include 
the  base  of  snpplics  from  which  the  line  extends  to  the  fighting  zone.  Accord- 
iDf^y,  a  ciTlliaii  employee  servini;  at  a  port  of  embarkation  is  within  Articles 
of  War  2;  (d),>  which  makes  subject  to  military  law  in  time  of  war  all  retainers 
and  persons  accompanying  or  serving  with  the  Armies  of  the  United  States  in  the 
field,  both  within  and  without  the  territorial  jurisdiction  of  the  Unite<l  States. 
(See  Ex  parte  Oerlach,  247  Fed.,  616).    Whether  or  not  Jurisdiction  should  be 
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assorte<l  in  such  a  case  Is  a  question  of  administrative  experlioncy.  If  the  civ.M 
authorities  should  proceed  in  the  case  and  nialie  proper  application  for  the  sur- 
render to  them  of  the  offender  for  trial  for  his  alleged  offense,  such  application 
should  be  given  consideration  in  accordance  with  the  policy  heretofore  an- 
nounced by  the  War  Department  with  respect  to  the  surrender  to  the  civil 
authorities  for  trial  of  persons  subject  to  military  law  who  are  accused  of  civil 
offenses. 

April  3, 1018. 
250.4. 

From :  The  Office  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate,  port  of  embarkation. 
Subject:  Military  Jurisdiction  of  civilian  employees. 

1.  The  question  presented  is  whether  the  military  authorities  have  Jurisdic- 
tion to  try  by  court-martial  a  civilian  employee  at  the  port  of  embarkation 
who  has  committed  a  theft  of  Government  military  stores.  From  the  state- 
ments contained  in  your  telegraphic  communication  of  the  25th,  supplemented 
by  your  letter  of  the  26th  ultimo,  it  appears  that  William  N.  lives  at  Brooklyn, 
N.  y.,  outside  the  limits  of  the  port  of  embarkation ;  that  on  the  afternoon  of 
March  23,  1918,  and  prior  .thereto,  he  was  a  civilian  employee  of  the  Quarter- 
master Department  at  the  port  of  embarkation,  having  accepted  voluntary 
employment  as  a  laborer  on  the  docks,  presumably  in  connection  with  the  han- 
dling and  loading  of  military  supplies  for  shipment  along  the  line  of  communi- 
cation to  the  theater  of  actual  hostilities  in  France.  On  the  afternoon  of  March 
23  he  was  apprehended  while  attempting  to  steal  an  Army  uniform,  and  was 
taken  into  custody  by  the  military  authorities. 

2.  This  office  will  take  notice  that  the  Bush  Terminal,  where  N.  was  employed 
at  the  time  of  the  alleged  attempt  at  theft  is  within  the  limits  of  the  port  of 
embarkation  at  Hoboken,  N.  J.;  that  It  Is  under  the  control  of  and  Is  being 
operated  by  the  Government,  having  been  commandeered  for  that  purpose ;  that 
it  is  one  of  the  termini  of  the  lines  of  communication  reaching  from  the  Atlantic 
seaboard  to  the  zone  of  war  in  Europe,  where  our  Expeditionary  Forces  are 
engaged  in  actual  warfare  along  the  western  front;  and  that  this  terminal  is 
used  by  the  military  authorities  as  base  at  which  to  assemble  troops,  munitions, 
and  military,  supplies  generally,  to  be  forwarded  directly  along  the  lines  of 
communication  to  the  Exjieditionary  Forces  carrying  on  offensive  and  defensive 
military  operations  in  Europe.  Manifestly,  N.  was  employed  under  a  voluntary 
contract  by  the  military  authorities  to  work  at  this  terminal  In  connection  with 
the  handling  of  the  military  supplies  there  assembled  for  that  purpose.  The 
question  is,  upon  these  facts,  is  a  person  subject  to  military  law? 

3.  Subdivision  (d)  of  the  second  article  of  war,  makes  subject  to  military 
law : 

"All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with  the 
armies  of  the  United  States,  without  the  territorial  jurisdiction  of  the  United 
States,  and  in  time  of  war  all  such  realners  and  persons  accompanying  or 
serving  with  the  armies  of  the  United  States  in  the  field,  both  within  and 
without  the  territorial  Jurisdiction  of  the  United  States,  though  not  otherwise 
subject  to  these  articles." 

Obviously,  an  army  in  the  field  must  be  supplied  with  troops,  munitions, 
food,  clothing,  and  other  supplies  from  bases  previously  established  and 
maintained.  As  a  part  of  the  operations  In  the  field,  the  line  of  communication 
from  these  bases  of  supplies  to  the  fighting  front  must  be  kept  open  and  supplies 
assembled  at  the  bases  forwarded  as  ne<?esslty  arises.  The  operation  of  the 
line  of  communication  stretching  from  the  bases  of  supplies  to  the  battle  field 
is  as  essential  as  maintaining  troops  along  the  fighting  line,  and,  Indeed,  the 
latter  depends  wholly  upon  the  former.  It  can  not  be  well  asserted  that  those 
who  serve  along  the  line  of  communication  are  not  serving  with  the  army  In 
the  field ;  and  these  lines  must  necessarily  Include  the  bases  and  extend  thence 
to  the  zone  of  actual  warfare.  If  an  army  were  engaged  In  combat  and  supplies 
of  necessary  troops,  food,  clothing,  etc.,  were  assembled  back  of  the  line  a 
distance  of  10,  15,  25,  or  50  miles.  It  would  not  be  contended  that  those. who 
served  at  the  base  and  those  who  served  on  the  line  from  the  base  to  the  battle 
front  were  not  serving  with  the  army  in  the  field,  and  the  application  of  the 
principle  can  not  be  made  to  depend  upon  the  length  of  line.  It  being  once 
established,  as  in  the  present  case,  that  the  base  is  a  part  of  the  line  of  com- 
mnnicatlon  which  supply  our  troops  in  France. 

4.  This  view  is  In  harmony  with  earlier  opinions  of  this  ofllce.  In  an  opinion 
under  date  of  December  11,  1917  (Ops.  J.  A.  G.  250.4),  this  office  dealt  with  the 
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case  of  Charles  B.,  master  of  the  United  States  of  America  chartered  transport 
Teresa.  He  was  charged  with  and  convicted  of  failing  to  obey  orders  received 
from  the  commanding  general  at  the  port  of  embarkation,  Newport  News,,  on 
September  21,  1917,  concerning  the  sailing  of  his  ship.  The  ship  was  not 
owned  by  the  Government,  but  was  merely  chartered.  The  ship  was  In  the 
port  of  embarkation,  Newport  News,  at  the  time.  It  was  engaged  to  carry 
military  supplies  from  that  point  along  the  line  of  communication  to  France. 
The  master  was  not  employed  by  the  United  States.  Nevertheless,  it  was  held 
that  within  the  meaning  of  the  provisions  of  the  second  article  of  war  quoted, 
supra,  he  was  serving  with  the  armies  In  the  field  and  was  subject  to  military 
law.  The  case  of  Charles  E.  Gerlach  involved  construction  of  these  provisions. 
Gerlach  went  to  Europe  as  mate  on  the  steamship  McClellan,  used  as  a  military 
transport.  He  was  there  discharged  and  sent  back  on  the  Army  transport 
El  Occidcnte.  AVhlle  the  latter  ship  was  in  the  danger  zone  near  the  Azores 
Gerlach  refused  to  take  a  lookout  and  to  a.sslst  in  safeguarding  the  ship.  He 
was  tried  for  disobedience  of  orders,  convicted  by  a  general  court-martial, 
and  sentenced  to  a  term  of  confinement,  the  United  States  Disciplinary  Bar- 
racks, Fort  I^avenworth,  Kans.,  being  designated  as  the  place  of  confinement. 
After  conviction  he  made  application  for  a  writ  of  habeas  corpus  to  the  United 
States  District  Court  for  the  Southern  District  of  New  York.  The  court  held 
that  he  was  subject  to  military  law  and  dismissed  the  writ.  {Ex  parte  Gerlach^ 
247  Fed.  616.) 

o.  In  the  opinion  of  this  office  N.,  at  the  time  of  the  alleged  attempt  at  theft, 
was  a  person  subject  to  military  law,  and  his  offense  is  within  the  jurisdiction 
of  a  court-martial. 

Whether  or  not  jurisdiction  should  be  asserted  in  this  case  is  a  question  of 
nclmlnlstrative  expe<llency.  If  the  civil  authorities  should  proceed  in  the  case 
and  make  proper  application  for  his  surrender  to  them  for  trial  for  his  alleged 
offense,  such  application  should  be  given  consideration  in  accordance  with  the 
policy  heretofore  announced  by  the  AVar  Department  with  respect  to  the  sur- 
render to  the  civil  authorities  for  trial  of  persons  subject  to  military  lav/, 
accused  of  civil  offenses. 


REQUISITION  OF  PROPERTY:  Time  of  Aeernal  of  Charter  Hire  for 
Requisitioned  Yessel. 

A  vessel  was  requisitioned  for  the  use  of  the  Government  and  the  owners 
notified  by  telephone  on  August  31,  1917.  The  vessel  was  at  that  time  at  sea, 
proceeding  in  ballast  to  another  port  to  take  on  cargo.  There  being  no  wire- 
less on  the  vessel,  she  was  not  intercepted  until  she  touched  at  a  i)ort  on 
September  4,  1917.  The  charter  hire  should  be  paid  from  September  4,  at 
wlUch  date  she  was  reached  by  the  requisition  order^  and  not  on  the  date 
of  the  notice  of  requisition  to  the  owners,  although  the  owners  derived  no 
profit  from  the  voyage  on  w'hich  the  vessel  was  then  proceeding.  If  subse- 
quent to  the  date  of  the  telephone  notice  and  prior  to  the  date  of  her  arrival 
In  port  she  had  rendered  salvage  service,  it  la  clear  that  the  Government 
would  not  have  been  entitled  to  any  benefit  arising  out  of  such  service.  There- 
fore the  Government  is  not  chargeable  with  the  charter  hire  of  the  vessel 
before  she  was  reached  by  the  requisition  order,  and  the  payment  of  such 
hire  for  any  period  prior  to  that  date  would  not  be  legal. 

,  545.02. 

War  Department,  J.  A.  G.  0.,  April  3,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  oflSce  is  desired  on  the.  question  as  to  the  legality 
of  paying  charter  hire  for  the  steamship  Hilton  from  the  date  the  owners 
were  notified  by  telephone  that  the  vessel  was  requisitioned  for  the  use  of 
the  Government  under  facts  stated  by  the  Quartermaster  General's  Office,  as 
follows : 

"The  owners  of  the  steamship  Hilton  were  notified  by  telephone  on  August 
31,  1917,  that  the  vessel  was  requisitioned  for  the  use  of  the  Government. 
This  notice  was  sent  at  the  instance  of  the  War  Department.  It  then  appeared 
that  the  Hilton  sailed  in  ballast  from  Newport  News  on  August  30,  1917,  bound 
for  Boca  Grande  to  take  on  cargo.  There  being  no  wireless  on  the  vessel, 
she  could  not  be  lntercepte<l  until  she  touchetl  at  a  southern  port,  n!)out 
September  4,  1917.  It  l.*?  necessary  for  this  office  to  know  at  what  time  charter 
hire  should  begin  to  accrue. 
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"The  owners  of  the  Teflsel  eiaim  tlat  tl»e  effect  of  tbe  requisition  order 
bf»  put  an  end  to  Any  profitable  business  whkh  they  had  iu  mind  to  recom- 
pense them  for  sending  the  vessel  soiath  without  cargo,  and  tliat  charter  hire 
should  commence  at  the  time  when  the  ship  left  Newport  News.  This  ofl)ce 
is  of  the  opinion  that  their  claim  is  essentially  Jiast;  that  ls«  that  charter 
hire  should  in  fairness  begin  before  the  vesael  Itself  was  reached  by  the  requisi- 
tion order,  but  it  is  also  thought  that  the  date  and  hour  of  tbe  telephone 
rt'Qttlsition  should  be  the  date  when  hire  should  begin.  A^  decision  is  requested 
as  to  tbe  legality  ei  payU^  duBLrter  hire  from  that  time." 

2.  The  «)rder  ol  requisition  in  this  case  was  not  operative  until  the  vessel 
tom'hed  at  the  southern  port,  September  4,  1917.  At  the  time  the  telephone 
notice  was  given  tlie  owners  tike  vessel  was  on  the  high  seas  and  sailing 
under  the  orders  of  her  owners,  and  she  continued  to  proceed  under  snch 
orders  until  she  touched  port,  when  the  order  of  requisition  became  effective. 
If  subsequent  to  the  date  of  the  telepi»iLe  notice  and  prior  to  the  date  of  her 
arrival  in  pert  she  had  rendered  salvage  services.  It  Is  dear  that  the  Gov- 
ernnaent  would  not  have  been  entitled  to  any  benefit  arising  out  of  such  serv* 
Ices.  As  a  matter  of  law^  therefore,  it  must  be  hekl  that  the  Government 
is  not  chargeable  with  the  charter  hire  of  the  vessel  before  she  was  reached 
by  the  reqiksltlon  order,  and  that  the  payment  of  such  hire  for  any  period 
prior  to  that  date  would  not  be  legal. 


DISCIPLINE:  Military   Jurisdiction    Over   Civilian    Employees    Serving 
With  the  Army  in  Franee. 

A  contractor  agreed  to  do  certain  emergency  work  for  the  American  Army  In 
France.  The  legal  effect  of  the  contract  was  to  make  the  contra<!tor  the  agent 
of  the  Government  in  the  performance  of  the  work  upon  a  cost-plaa  basis ;  he 
was  to  provide  necessary  labor  and  materials,  but  his  laborers  were  paid  di- 
rectly by  the  contracting  officer  upon  Government  pay  rolls  and  were  regarded 
as  employees  of  the  United  States  in  so  far  as  to  bring  them  within  the  pro- 
visions of  the  Government  employees'  compensation  act  of  Sept.  7,  191C  (39 
Stat.  742).  The  vrork  upon  which  such  employees  were  engaged  was  (Srectly 
connected  with  the  military  operations  of  our  Armies  in  the  field,  and  was 
actually  within  or  in  immediate  Juxtaposition  to  the  zone  of  actual  hostilities. 
Such  employees  are  persons  aecompenying  or  serving  with  the  Armies  of  the 
United  States  within  both  tlw  spirit  and  the  letter  of  Articles  of  War  2  (d>, 
and  accordingly  are  persons  subject  to  military  law,  and  may  be  tried  by 
court-martial  for  any  acts  denounced  as  offenses  by  the  Articles  of  War. 

2fi0  4 

War  Departme»t,  J.  A.  G.  O.,  April  4, 1918.— To  The  Adjutant  General. 

1.  Tbe  question  here  presented  is:  Are  certain  civilians  who  have  gone  from 
tikis  country  to  France  and  voluntarily  aec^[>ted  en^itoyment  upon  coiistrac- 
tion  work  in  ecmnection  with  the  oi^erations  of  our  military  forces  in  Prance^ 
and  carried  on  under  contracts  between  ttie  €k>vemmcnt  acting  through  Army 
Engineers-  Ott  the  one  hand  and  corporate  contractors  on  the  other,  persona 
subject  to  military  law  while  so  emfiJoyed? 

Submitted  with  the  papers  are  copies  of  oontractSw  From  these  contracts^ 
it  appears  that  on  October  24,  1917,  two  contracts  were  entered  into  between 
the  Corps  of  Engineers,  United  States  Aimy,  acting  through  MaJ.  W.  H.  Rose 
as  the  c(H>tracting  officer,  and  James  Stewart  &  Co.,  a  New  Tcnrfc  corporation, 
ami  another  contract  of  date  July  27,  1917,  between  the  Corps  of  Engineers, 
United  States  Araay,  acting  through  the  same  contracting  officer,  and  the 
Phoenix  Construction  Co.,  a  New  York  corporation^  for  the  doln^  ^  certain 
emergency  work  for  the  Army  in  France.  In  legal  effect  the  cootract  in  each 
instance  makes  the  contractor  the  agent  of  the  Government  in  the  performance 
of  the  work,  and  the  maximum  eompensatioD  to  be  paid  to  the  contractor  is 
cost  plus  10  per  cent.  The  contractor  is  to  provide  the  necessary  labor  and 
material,  hut  the  laborers  are  paid  directly  by  the  contracting  ofllcer  upon 
Government  pay  rolls,  and  it  is  stipulated  that  they  are  to  be  regarfleil  as 
employees  of  the  United  States,  as  far  as  the  provisions  of  the  act  of  September 
7.  1916  (39  Stat  742),  are  concerned,  thereby  entitling  them  to  compensation  for 
injuries  sustained  in  the  course  of  their  employment,  under  the  provisions  of 
thiit  act     The  work  contemplated  by  tliese  contracts  and  upon  which  tlie 
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civilian  employees  are  engaged  Is  directly  connected  with  the  nillitai-y  opera- 
tions of  our  armies  In  the  field,  and  Is  actually  within,  or  in  immediate  Juxta- 
position to,  the  zone  of  actual  hostilities.  . 

The  second  article  of  war  reads,  in  part,  as  follows: 

"The  following  persons  are  subject  to  these  articles  and  shall  be  under- 
stood as  included  in  the  term  *  any  person  subject  to  military  law  *  or  *  persons 
subject  to  military  law,'  whenever  used  in  these  articles.    *    ♦    ♦ 

"(d)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with 
the  armies  of  the  United  States  without  the  territorial  Jurisdiction  of  the 
United  States,  and  in  time  of  war  all  such  retainers  and  persons  accompany- 
ing or  serving  with  the  armies  of  the  United  States  in  the  field,  both  within  and 
without  the  territorial  Jurisdiction  of  the  United  States,  though  not  otherwise 
subject  to  these  articles." 

The  civilian  employees  referred  to  fall  cleariy  within  both  the  spirit  and 
letter  of  these  provisions,  and  are  persons  subject  to  military  law,  and  may  be 
tried  by  court-martial  for  any  acts  denounced  as  offenses  by  the  Articles  of  AVar.. 


DISCIPLINE  t  Proc^nre  u^n  BiseoTery  that  Soldier  Senteieed  te  BIs- 
ii^nomble  Dtfleharge  abiI  €»«fiBeiiieiit  wm  Insaiie  at  Time  of  Commis- 
»ioA  of  OffeAse* 

An .  enlisted  man  was  tri^  by  general  court-martial  upon  the  charge  of 
desertion,  convicted,  and  soitenced  to  dishonorable  discharge,  with  the  usual 
forfeitures,  and  confinement  for  five  years.  After  the  sentence  was  published  a 
medical  board  appointed  to  Inquire  into  the  sanity  of  the  accused  found  that  the 
man  was  mentiUly  incompetent,  lacking  snfBclent  mental  capacity  to  form  a 
criminal  intent,  and  that  he  was  unfit  for  military  service,  and  recommended 
his  discharge.  No  i«;sue  as  to  the  mental  capacity  of  the  soldier  was  raised 
during  the  trial,  and  tlie  validity  of  the  court  proceedings  is  in  no  wise  affected 
by  the  proceedings  of  the  medical  board.  The  man  having  been  removed  to  the 
United  States  DiBcipllnary  Barradra,  recommended  that  if  observation  at  this 
institution  confirms  the  findings  of  the  medical  board,  the  unexecuted  portion  of 
the  sentence  be  remitted  and  the  accused  be  released  from  confinement. 

2r,0.4. 

War  Deiiartment.  J.  A.  G.  O.,  April  4,  1918.— To  The  Adjutant  General. 

1.  An  examination  of  the  papers  on  record  discloses  this  situation:  Pvt. 
T.  was  arraigned  and  tried  by  general  court-martial  upon  the  chai'ge  of 
desertion,  terminating  by  apprehension  on  December  11,  1917.  He  was  con- 
victed February  18,  1918,  and  sentenced  to  be  dishonorably  discharged,  with 
the  u.<5nal  forfeiture,  and  to  \ye  confined  for  five  years.  The  sentence  was  pub- 
lisheil  in  General  Courts-Martial  Order,  No.  162,  Headquarters  Central  Depart- 
ment, Febnmry  28.  1918.  "V^hile  in  the  custody  of  the  Central  Department,  and 
after  trial  but  before  publication  of  the  sentence  your  ofilce  addressed  a  com- 
munication to  the  commanding  officer.  Recruit  Depot,  Jefferson  Barracks,  Mo., 
directing  that  an  Investigation  and  report  be  made  on  the  mentality  of  (his 
soldier.  On  February  27,  1918,  the  commanding  ofllcer  at  the  recruit  depot 
directed  that  the  aohller  he  examined  under  the  provisions  of  some  letter 
w^ritten  by  the  Surgeon  GeneraVs  Office  on  August  23,  1917.  An  examination 
was  made  by  a  medical  ifoardon  March  6,  1918.  This  board  found  that  the 
man  was  mentally  incompetent,  'lacked  sufficient  mental  capacity  to  form  a 
criminal  intent,  and  unfit  for  military  service.  His  discharge  was  recom- 
mendetl.  The  commanding  general  of  the  Central  Department  did  not  appoint 
the  medical  board. 

2.  It  will  be  noted  that  the  man  was  apprehended,  charges  preferred  against 
him,  and  trial  had ;  that  he  was  convicted,  sent^iced,  and  the  sentence  pub- 
lished before  the  medical  board  acted.  No  issue  as  to  the  mental  capacity  of 
the  soldier  was  raised  during  the  trial.  The  validity  of  the  court-martial  pro- 
ceedings is  in  nowise  affected  by  the  proceedings  of  the  medical  board.  The 
proceedings  of  the  medical  board  were  no  part  of  the  Judicial  proceedings  by 
which  the  soldier  was  convicted  and,  of  course,  the  latter  can  not  be  collaterally 
assailed  in  this  manner.  Among  the  papers  in  reference  Is  a  communication 
by  tlie  commanding  general.  Central  Department,  directing  that  the  soldier  be 

.removetl  to  the  United  States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans. 

3.  It  is  recommended  that  the  accompanying  papers  be  transmitted  to  the 
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commandant  of  the  United  States  Disciplinary  Barracks,  Fort  T^avenwortli, 
Kans.,  for  consideration  in  connection  witli  the  case  of  this  soldier,  and  If  the 
observation  at  this  institution  confirms  the  findings  of  the  medical  board,  that 
tlie  unexecuted  portion  of  the  sentence  may  be  remitted  and  the  accused  released 
from  confinement. 


PRESUMPTION  OF  DEATH :  In  Case  of  Officer  or  Soldier  Reported  "  Miss- 
ing "  in  Action,  or  in  Disaster  at  Sea* 

When  a  man  is  last  known  of  as  f^dinf^  into  action  and  has  been  reported  as 
"  missing  in  action,"  and  when  sufficient  time  has  thereafter  elapsed  so  that  a 
report  of  him  would  have  been  received  through  the  Red  Cross  or  other  recog- 
nized channel  in  case  he  has  been  taken  prisoner,  and  there  is  still  no  infor- 
mation as  to  his  existence  or  ivhereabouts,  the  only  reasonable  presumption,  la 
view  of  present  conditions  and  methods  of  warfare,  is  that  he  is  dead.  Conse- 
quently where  a  man  is  reported  as  "  missing  in  action,"  and  reasonable  efforts 
to  locate  him,  made  through  regular  channels,  have  proved  unsuccessful,  after 
the  lapse  of  a  reasonable  time  the  records  of  The  Adjutant  General  should 
carry  the  man  as  dead,  and  the  rights  of  his  beneficiaries  to  compensation  and 
insurance  should  be  settled  on  that  basis.  What  constitutes  such  reasonable 
time  is  a  question  of  fact  in  each  case,  but  it  would  be  an  extraordinary  case 
where  such  reasonable  time  would  exceed  six  months.  Similarly  the  officers  and 
enlisted  men  on  the  Tuacania  when  she  was  torpedoed,  who  were  reported  miss- 
ing after  the  disaster  and  who  have  remained  unaccounted  for  for  two  months 
thereafter,  should  be  recorded  as  dead  on  the  records  of  The  Adjutant  General, 
f;ince  there  is  every  reasonable  probability  that  none  of  such  persons  have 
survived. 

220.8. 

War  Department,  J.  A.  G.  O.,  Api-ll  4,  1918.— -To  The  Adjutant  General. 

1.  The  opinion  of  this  oflSce  is  requested  as  to  the  presfimption  of  death  in 
the  cases  of  those  men  who  still  remain  unaccounted  for  in  the  Tuscania  dis- 
aster. It  appears  that  the  Tiiscania  was  torpedoed  on  February  5, 1918 ;  that  the 
fii*st  reports  indicated  approximately  200  casualties  among  officers  and  enlisted 
mtn  of  the  Army ;  that  3  officers  and  137  enlisted  men  were  then  reported  dead, 
and  1  officer  and  66  enlisted  men  were  reported  missing ;  but  that  1  officer  and 
89  enlisted  men  remain  unaccounted  for,  and  are  believed  to  have  been  drowned. 
Certain  papers,  discussing  the  general  question  of  presumption  of  death  of 
soldiers  whose  final  record  is  "missing  in  action/*  have  l>een  forwarded  for 
consideration. 

2.  It  appears  to  be  necessary  for  The  Adjutant  General  to  establish  some 
definite  working  rule  as  to  when  the  death  of  a  soldier,  reported  as  missing, 
shall  be  officially  recorded.  Section  307,  war  risk  insurance  act,  October  6,  1917 
(40  Stat.  398,  407),  provides  that  compensation  shall  not  be  payable  for  death  in 
the  course  of  the  service  until  the  death  be  officially  recorded  in  the  department 
under  which  he  may  be  serving.  Furthermore,  there  is  a  bill  now  pending  in 
Congress  (S.  3475)  which  in  elTect  requires  a  private  insurance  company  to  ac- 
cept the  certificate  of  The  Adjutant  General  of  the  Army  as  proof  of  death  of  an 
insured  officer  or  enlisted  man.  The  rule  applied  in  the  civil  courts  as  to  pre- 
sumption of  death  of  missing  persons  is  well  stated  in  8  Ruling  Case  Law  712, 
713,  as  follows: 

"  The  Jury  may  infer  that  the  absent  person  died  before  the  expiration  of 
the  seven  years,  if  it  api)ears  that  within  that  period  he  encountered  some 
special  peril,  or  came  within  the  range  of  some  impending  or  imminent  danger, 
which  might  reasonably  be  expected  to  destroy  life,  and  the  state  of  health, 
age,  occupation,  or  prospective  Journey  of  a  given  Individual  may  warrant  the 
inference  of  death  within  a  brief  time.  Accordingly,  where  a  vessel  set  out 
on  a  voyage  and  neither  the  vessel  nor  those  who  went  in  her  are  afterward 
heard  of,  the  presumption  arises,  after  the  utmost  limit  of  time  for  her  to  have 
completed  the  voyage  and  for  news  of  her  arrival  at  any  commercial  port  of 
the  world  to  have  been  received,  that  the  vessel  has  been  lost  and  that  all  on 
board  of  her  have  perished.  The  presumption  of  death  in  such  case  does  not 
rest  on  the  fact  alone  that  the  person  in  question  has  been  absent  and  unheard 
from  for  a  specific  length  of  time,  but  also  on  the  fact  that  the  vessel  has  not 
been  heard  from,  and  the  question  is  not  whether  it  Is  not  possible  that  the 
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person  may  be  alive,  but  whether  the  circumstances  do  not  present  so  strong  a 
probability  of  his  death  that  a  court  should  act  thereon.  Presumptions  founded 
on  a  reasonable  probability  must  prevail  as  against  mere  possibilities,  other- 
wise the  conclusion  that  a  man  was  dead  could  never  be  arrived  at  until  the 
natural  limit  of  human  life  had  been  reached." 

When  a  man  is  last  known  of  as  going  into  action  and  has  been  reported  as 
"  missing  in  action,"  and  when  sufficient  time  has  thereafter  elapsed  so  that 
a  report  of  him  would  have  been  received  through  the  Red  Cross  or  other 
rwognized  channel  in  case  he  had  been  taken  prisoner,  and  there  is  still  no 
information  as  to  his  existence  or  whereabouts,  the  only  reasonable  presump- 
tion, in  view  of  present  conditions  and  methods  of  warfare,  is  that  he  is  dead. 
It  is  the  opinion  of  this  office  that  where  a  man  is  reported  as  "  missing  in 
action,"  and  reasonable  efforts  to  locate  him  made  through  regular  channels 
have  proved  unsuccessful  after  the  lapse  of  a  reasonable  time  the  records  of 
The  Adjutant  General  should  carry  the  man  as  dead,  and  the  rights  of  his 
beneficiaries  to  compensation  and  Insurance  should  be  settled  on  that  basis. 
What  constitutes  such  reasonable  time  is  a  question  of  fact  in  each  case,  but 
it  would  be  an  extraordinary  case  where  such  reasonable  time  would  exceed 
six  months. 

3.  As  to  those  men  who  still  remain  unaccounted  for  in  the  Tiiscania  dis- 
aster, I  have  no  hesitation  in  recommending  that  the  records  of  The  Adjutant 
General  should  be  made  to  show  them  as  dead.  There  is  every  reasonable 
probability  that  none  of  them  have  survived,  and  "  presumptions  foimded  on  a 
reascmable  probability  must  prevail  as  against  mere  possibilities  "  here  as  well 
as  in  the  civil  courts. 

War  Department,  J.  A.  G.  O.,  April  4,  1918.— To  the  Adjutant  General, 

1.  The  attached  papers,  consisting  of  several  memoranda  and  two  indorse- 
ments all  dealing  with  the  presumption  of  death  in  cases  of  men  reported  as 
••  missing  In  action,"  ai*e  returned.  The  second  indorsement  of  this  office  dated 
April  4,  1918,  as  to  the  presumption  of  death  in  the  cases  of  men  remaining 
unaccounted  for  in  the  Tuscania  disaster,  is  referred  to  as  expressing  the 
opinion  of  this  office  upon  the  question. 


SELECTIYE  DRAFT  ACT:  Conscientious  Objectors;  Liability  for  Deser- 
tion from  Draft. 

A  conscientious  objector  is  under  the  same  duty  as  other  drafted  men  to  obey 
the  order  of  the  local  board  to  appear  and  submit  to  physical  examination  and 
to  report  for  duty.  If  he  was,  in  fact.  Inducted  into  the  military  service  by  the 
local  board  through  proper  order  and  failed  to  report  for  duty  as  ordered,  he 
became  a  deserter  and  may  be  proceeded  against  and  punished  as  such.  The 
l)rovisions  of  the  Executive  order  of  March  20,  1918,  relating  to  the  treatment  of 
conscientious  objectors,  were  not  intended  to  and  do  not  protect  a  draft  de- 
serter from  trial  and  punishment  for  his  offense.  It  was  thereby  intended  to 
provide  a  method  of  dealing  with  men  who  had  responded  to  the  draft  and  had 
been  inducted  Into  the  military  service  in  an  orderly  manner,  and  who  had  in 
good  faith  professed  conscientious  objections  to  engaging  in  combatant  military 
service. 

327.3. 

War  Department,  J.  A.  G.,  April  4,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  you  refer  to  this  office  a  communication 
from  the  commanding  general,  headquarters,  Fort  Sill,  Okla.,  for  report  as  to 
the  amenability  of  a  certain  soldier  therein  named  for  trial  by  court-martial, 
in  view  of  the  recent  Executive  order  by  the  President.  In  his  communication 
the  commanding  general  at  Fort  Sill  reports  that  B.,  alleged  deserter  from  the 
National  Army,  was  apprehended  by  the  sheriff  of  Osage  County,  March  7, 
1918;  that  this  man  was  registered  and  called  by  the  local  board  for  Osage 
(*ounty  and  ordered  to  appear  at  Pawhuska,  Okla.,  August  7,  1917,  for  physical 
examination  and  failed  to  appear ;  and  that  the  accused  states  he  is  not  willing 
to  serve  in  the  Army  inasmuch  as  it  is  against  his  religious  belief.  Request 
is  made  for  instructions  as  to  the  disposition  of  this  man.  The  Executive  order 
referred  to  in  your  indorsement  of  reference  is  assumed  to  refer  to  the  Execu- 
tive order  of  March  20. 1918,  relating,  among  other  things,  to  the  treatment  to  be 
accorded  conscientious  objectors  drafted  into  the  military  service. 
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2.  Assinuing  that  tliLs  man  had  in  good  faith  professed  conscientious  objec- 
tions against  engaging  in  military  service,  it  nevertlieless  was  his  duty  to 
obey  the  order  of  the  local  board  to  appear  and  submit  to  physical  examination 
and  to  report  for  duty.  If  he  was,  in  fact.  Inducted  into  Uie  military  service 
!)y  the  local  board  through  proper  order  and  failed  to  report  for  duty  as 
orilered  he  became  a  deserter  and  may  be  proceeded  against  and  punished  as 
such.  In  the  opinion  of  this  office,  the  provisions  of  the  Executive  order  re- 
ferred to  were  not  intended  to  and  do  not  protect  a  draft  deserter  from  trial 
and  punisliment  for  his  olTense.  It  was  thereby  intended  to  provide  a  method 
of  dealing  with  men  who  had  responded  to  the  draft,  thereafter  tliey  had  been 
inducted  into  the  military  service  in  an  orderly  manner,  and  had  in  good  faith 
professed  conscientious  o1)Jections  to  engaging  in  combatant  military  service. 
The  man  referred  to  in  the  communication  in  reference  does  not  fall  within 
tliis  class. 


PRIYATE  MOUNTS:  Pay  and  AIIowa«oe8»  Blspositlon  of,  wken  Owners 
Ordered  to  Prance*  ^ 

OnWers  owning  authorized  private  moimts  may,  wlien  under  orders  for 
European  service,  dispose  of  tlteir  mounts  as  provldeil  in  Army  Regulations  lUSKi. 
Should  the  owner  desire  to  keep  his  h(>rset<,  they  may  be  turned  over  to  the 
Quartermaster  Corps  for  keeping  until  the  owner's  return.  If  he  turns  such 
mounts  over  to  the  Quartermaster  Ck>rps,  so  long  as  they  continue  to  meet  the 
requirements  of  the  Quartermaster  Corps  as  to  suitability  for  military  service  he 
will  be  entitled  to  have  them  maintained  at  public  expense  while  he  is  separated 
from  them  because  of  "  the  nature  of  the  military  sei'vice  upon  which  em- 
ployed," and  also,  if  he  holds  a  grade  below  that  of  major,  he  will  be  eutitleil 
to  receive  additional  pay  therefor.  If,  however,  he  chooses  to  ship  them  to  his 
home,  thus  entirely  separating  them  from  ail  military  jurisdiction,  he  loses  not 
only  his  right  to  forage,  but  in  the  case  of  an  officer  below  the  rank  of  major,  his 
right  to  additional  pay  also.  Officers  who  are  still  in  the  United  States  and 
who  own  nulhorized  private  mounts  may  sell  such  mounts  to  the  Govenmient 
undor  the  provisions  of  section  VI,  General  Orders,  No.  8,  War  Department, 
1918. 

241.1. 

War  Department,  J.  A.  G.  O.,  April  5,  191S.— To  The  Adjutant  General. 

1.  The  question  presented  In  these  papers  Is  Indicated  concisely  in  the  fol- 
lowing telegraphic  message  from  Capt.  Jay  D.  B.  Lattin,  Cavalry,  Camp 
Greene,  N.  C,  dated  March  19,  1918,  adtlressed  to  the  Quartermaster  General 
of  the  Army : 

"  I  have  two  authorizeil  private  mounts.  Am  ordered  overseas  with  organi- 
zation. If  at  o^Ti  expense  I  ship  horses  home  New  York,  do  I  continue  to 
draw  forage  for  horses  and  mounteil  pay?  " 

2.  I  deem  it  unnecessary  to  refer  to  the  several  statutes  providing  for  the 
foraging  of  the  authorised  private  mounts  of  officers.  It  is  perhaps  sufficient 
to  refer  only  to  the  act  of  March  23,  1910  (38  Stat.  252),  which  provides: 

"  Hereafter,  when  an  officer  is  s^>arated  from  his  authorized  number  of 
owned  horses  through  the  nature  of  the  military  service  upon  which  employed, 
they  shall  not  be  deprived  of  forage,  bedding,  shelter,  shoeing,  or  medicines 
therefor,  l)ecaitse  of  such  sepai-atlon." 

Under  the  act  of  May  11,  1908  (35  Stat.  108),  an  officer  below  the  grade  of 
major  required  to  be  mounted  who  provides  himself  with  suitable  mounts  at 
his  own  expense  is  entitled  to  receive  in  addition  to  his  pay  $150  if  he  pro- 
vides one  mount,  and  |200  if  be  provides  two  mounts.  By  section  III,  General 
Orders,  No.  18,  War  Department,  1918,  it  is  directed  as  follows: 

"1.  No  more  private  noounts  will  be  shlK)ed  abroad,  nor  will  such  mounts 
be  shipped  to  ports  of  embarkatl(M).  Private  mounts  now  at  Newport  News  will 
l>e  kept  at  the  animal  embarkation  depot  tliere  until  furiher  orders. 

"  2,  Officers  who  are  still  in  the  United  States  and  who  own  private  mounts 
ore  advised  that  they  may  sell  their  mounts  to  the  Government  under  the 
provisions  of  section  VI,  General  Orders,  No.  8,  War  Department,  1918." 

3.  In  the  opinion  of  this  office  the  correct  statement  of  the  rights  of  officers 
with  respect  to  forage  for  their  private  mounts  and  to  mounted  pay  was  set 
forih  in  paragraphs  4  and  5  of  orders  issued  last  August,  number  and  date  not 
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flbowB  on  the  accompanying  draft,  sent  out  to  the  several  department  com- 
mandors.    The  provisions  ol  the  order  referred  to  were  as  follows: 

"4.  Officers  ownhigauthoriied  prirate  mounts  may,  when  under  order  for 
Earopean  service,  dispofse  of  their  mounts  as  provided  in  Army  Regulations,  1095. 
Should  the  owner  desire  to  keep  hi^  horses,  they  may  he  turned  over  to  the 
Quartermaster  Corps  for  keeping  until  the  owner^s  return.  When  the  owner  Is 
ordered  to  duty  at  any  staticMi  other  than  Europe,  the  Quartermaster  Gorivs 
will  ship  he  mounts  as  provided  in  Army  Regulations,  1098. 

*'3(.  Officers  below  the  gra<ie  of  major  who  turn  their  mounts  over  to  the 
Qoartennaster  Corps  for  safe  keepir^  will  be  entitled  to  additional  pay  for 
ownersliip  of  such  mount  or  mounts  during  the  owner's  absence,  provided  the 
animal  or  animals  maintain  the  quaJiUcatious  si)eci1iix!  in  section  I,  General 
Orders,  No.  9,  War  Department.  1916.  The  quartermaster  in  charge  of  the 
animals  will  i)erform  the  duties  of  post  conmiandei's  as  prescribed  in  sections 
111  and  IV  of  paragraph  1  of  said  order,  concerning  animals  of  all  officers  so 
deposite<l  with  the  Quartermaster  Corps." 

It  is  the  view  of  this  office  that  the  officer  must  turn  his  mounts  over  to 
the  Quai-termaster  Corps  if  he  desires  them  foraged  and  otherwise  maintained 
at  public  expense,  and  that  If  he  chooses  to  ship  them  to  his  home,  thus  en- 
tirely separating  them  from  all  military  jurisdiction,  he  loses  not  only  his 
right  to  forage,  but,  in  the  case  of  an  oi!krer  below  the  grade  of  major,  his 
right  to  additional  pay  also.  If  he  turns  hfs  authorized  private  moimts  over  to 
the  Quartermaster  Corps  for  .safe  keeping,  I  think  that  so  long  as  they  con- 
tinue to  meet  the  requirements  of  the  Quartermaster  Corps  as  to  suitability 
for  military  service  he  will  be  entitietl  to  have  them  nmintained  at  public 
e3epen.se  while  he  is  separated  from  them  because  of  "  the  nature  of  the  mili- 
tary service  upon  which  employed,"  and  also,  if  he  holds  a  grade  below  that 
of  major  that  he  will  be  entitled  to  i-eeeive  additional  pay  thei-efor.  I  think 
ft  is  necessary  that  they  should  be  kept  under  military  Jurisdiction  In  onler 
that  ft  may  be  determined  at  all  times  that  they  continue  to  be  snitable  mounts, 
Capt.  Lattin's  question  is  answered  accordingly. 


PUBLIC  PROPERTY:  Disposition  of  Regimental  Building  Ereeied  ftt  Can- 
tonment  with  Approval  of  Secretary  of  War. 

A  structure  was  erected  at  a  cantonment  by  the  members  of  a  regiment  to 
serve  as  a  regimental  school  and  assembly  building.  Part  of  the  materials 
were  gathered  from  scrap  piles  and  the  balance  purchased  from  funds  privately 
coiHributed.  The  building,  wiiieh  is  valued  at  $25,000,  was  erected  with  the 
approval  of  the  Secretary  of  War,  such  approval  stipulating  that  upooi  per- 
majient  departure  of  this  organization  from  the  cantonment  its  right  and  title 
to  such  building  should  cease  and  determine.  The  regiment  being  nbwxt  to 
depart  from  tlie  cantonment,  it  is  proposed  to  turn  the  building  over  to  the 
Knights  of  €<dumbus  in  connectioii  with  their  camp  activities,  upon  said  ' 
organization  paying  $8,000  to  said  regiment.  The  proposed  transfer  of  the 
building  to  tiie  Knights  ct  Columbus  would  aiiK>uiit  in  effect  to  the  ilkegal  u.se  ', 
of  Government  property.  The  title  to  the  atracture  is  in  the  Grovernment; 
it  was  construrted  in  large  part  by  the  use  of  materials  paid  for  by  the  Gov- 
ernment, and  the  only  interest  the  regiment  e<ver  had  in  the  building  was  a 
permission  to  use  the  same  for  the  purposes  stated  during  the  time  the  regl-  ! 
nient  should  remain  at  the  camp. 

Apkil  5,  1918. 

C02. 

[Memorandum  for  the  Chief  of  Staff.] 

Sul>.lect :  Disposition  of  Three  hundred  and  third  Engineers  school  and  assem- 
bly building. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  legality  of  tlie 
disposition  of  the  Three  hundred  and  third  Engineers  school  and  assembly 
l>uiUUfig  upon  the  departure  of  that  regiment  by  turning  the  same  over  to 
the  Knights  of  Columbus,  in  connection  with  their  camp  activities,  upon  said 
organization  paying  or  donating  to  tlie  Three  hundred  and  third  Engineers 
the  turn)  of  $8,000.  It  is  explained  that  the  structure  was  constructed  by  the 
men  of  the  regiment,  part  of  the  materials  being  gathered  from  scrap  piles 
and  worked  into  tlie  construction;  that  othef  materials  were  purchased  from 
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funds  privately  contributed ;  that  the  estimated  value  of  the  buildinj;  is  about 
S|12r),000;  and  that  the  strurtv.re  was  erected  with  the  approval  of  the  War 
Department,  October  26,  1917,  which  approval  states: 

"That  upon  permanent  departure  of  this  organization  from  the  cantonment 
its  rifxht  and  title  to  this  building  shall  cease  and  determine." 

2.  It  is  the  opinion  of  this  office  that  the  title  to  this  buildingr  is  in  the 
Government,  and  that  it  can  not  be  legally  disposed  of  in  the  way  proposed. 
It  is  clear  that  it  was  constructed  in  large  part  by  the  use  of  materials  paid 
for  by  the  Government,  and  that  the  only  interest  the  regiment  had  in  the 
building  was  a  permission  to  use  the  same  for  the  purposes  stated  during  the 
time  the  regiment  should  remain  at  the  camp.  The  proposed  transfer  of  the 
building  to  the  Knights  of  Columbus  would  amount  in  effect  to  the  illegal 
use  of  Government  property. 

« 

DISCIPLINE:  Spies  Triable  by  General  Coart-Martial. 

In  time  of  war  a  spy,  whether  he  is  in  the  military  service  or  not,  and  whether 
his  offense  is  committed  within  or  without  a  fort  or  camp  or  a  five  mile  zone,  Is 
triable  before  a  general  court-martial.  The  war  power  vested  in  Congress  by 
the  Constitution  incidentally  authorizes  Congress  to  create  military  tribunals 
with  the  customary  jurisdiction.  In  construing  the  Constitution  it  is  possible 
and  necessary  to  appeal  to  international  law.  In  time  of  war,  by  international 
and  military  law,  spies  are  within  the  jurisdiction  of  military  tribunals.  Arti- 
cles of  War  12  provides  that  "  General  courts-martial  shall  have  power  to  try 
•  ♦  ♦  any  other  person  who  by  the  law  of  war  is  subject  to  trial  by  military 
tribunals."  Articles  of  War  82  provides  that  "  any  person  who  in  time  of  war 
shall  be  found  lurking  or  acting  as  a  spy  In  or  about  any  of  the  fortifications, 
posts,  quarters,  or  encampments  of  any  of  the  armies  of  the  United  States,  or 
elsewhere,  shall  be  tried  by  a  general  court-martial  or  by  a  military  commission, 
and  shall,  on  conviction  thereof,  suffer  death."  The  context  and  history  of 
Articles  of  War  12  and  82  show  that  the  words  "  or  elsewhere "  do  not  re- 
strict the  jurisdiction  to  the  lmme<liate  neighborhood  of  fortifications,  posts, 
quarters,  or  encampments,  but  in  modern  conditions  cover  the  entire  area  of 
the  United  States. 

250.4.  April  6,  1918.  . 

[Memoraodum  for  Gen.  Crowder.] 

Subject:  Court-martial  jurisdiction  over  spies. 

1.  The  purpose  of  this  memorandum  is  to  demonstrate  that  in  time  of  war  a 
spy,  whether  he  is  in  the  military  service  or  not,  and  whether  his  oflFense  is 
comitted  In  a  fort  or  camp  or  a  five  mile  zone  or  not,  is  triable  before  a  general 
court-martial. 

2.  By  giving  to  Congress  power  to  declare  war  and  to  raise  and  support 
annies  the  Constitution  incidentally  authorizes  military  tribunals  with  the 
customary  jurisdiction,  and,  moreover,  both  in  that  clause  and  in  many  others 
the  Constitution  indicates  that  in  construing  the  Constitution  it  is  possible  and 
necessary  to  appeal  to  international  law. 

3.  In  time  of  war,  by  International  and  military  law,  spies  are  within  the 
Jurisdiction  of  military  tribunals. 

4.  The  act  of  August  29,  1916,  39  Stat.  619,  650,  652,  663,  usually  cited  as 
the  Articles  of  War,  provides  in  the  twelfth  article  of  war  that ;  "  General 
courts-martial  shall  have  power  to  try  any  person  subejct  to  military  law  for  any 
crime  or  offense  made  punishable  by  these  articles  and  any  other  person  who 
by  the  law  of  war  is  subject  to  trial  by  military  tribunals."  And  the  eighty- 
second  article  of  war  that  "Any  person  who  in  time  of  w^ar  shall  be  found  lurk- 
ing or  acting  as  a  spy  in  or  about  any  of  the  fortifications,  posts,  quarters,  or 
encampments  of  any  of  the  armies  of  the  United  States,  or  elsewhere,  shall  be 
tried  by  a  general  court-martial  or  by  a  military  commission,  and  shall,  on 
conviction  thereof,  suffer  death." 

5.  The  Articles  of  War  just  quoted  show  that  spies,  whether  persons  In  the 
miitary  service  or  not,  are  subject  to  general  court-martial,  provided  the  offense 
be  conunitted  "  in  or  about  any  of  the  fortifications,  posts,  quarters,  or  en- 
campments of  any.  of  the  armies  of  the  United  States  or  elsewhere.'*  Does 
this  language  restrict  jurisdiction  to  cases  where  the  offense  is  committed  "  in 
or  about  any  of  the  fortifications,  posts,  quarters,  or  encampments?"     If  so, 
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what  Is  the  ineniilng  of  the  word  added  at  the  end,  ".elsewhere?"  It  must 
have  been  meqnt  to  add  something;  and  what  does  it  add?  Is  there  any  word 
more  comprehensive  than  "elsewhere?"  Even  if  it  be  considered  that  "else- 
where "  does  not  mean  what  it  says  but  means  in  the  neighborhood  of  fortifica- 
tions, posts,  quarters,  or  encampments,  a  meaning,  by  the  way,  exactly  covered 
by  the  word  "  about,"  which  was  already  used,  then  It  must  be  recognized 
that  to<lay,  by  reason  of  railways,  telegraphs,  telephones,  aircraft,  and  other 
inventions  destroying  space,  every  square  foot  in  the  United  States  is  in  the 
neighborhood  of  some  center  of  military  operations.  In  short,  every  square 
foot  of  the  United  States  is  covered  by  the  eighty-second  article  of  war. 

n.  The  language  as  regards  both  persons  and  places  has  a  history.  In  1776 
the  Continental  Congress  resolved  that: 

"All  persons,  not  members  of,  nor  owing  allegiance  to,  any  of  the 
United  States  ♦  •  ♦  v/ho  shall  be  found  lurking  as  spies  in  or  about  the 
fort iticat ions  or  encampments  of  the  Armies  of  the  United  States,  or  any  of 
them,  shall  suffer  death,  according  to  the  law  and  usage  of  nations,  by  sen- 
t<*nce  of  a  court-martial,  or  such  other  punishment  as  such  court-martial  shall 
direct/'     (1  Jour.  Cong.  4o0.) 

The  act  of  1806,  A.  W.  101  (2  Stat.  350,  371)  was  substantially  the  same, 
though  confining  the  jurisdiction  to  general  courts-martial.  The  act  of  1862 
(12  Stat.  3r>4)  extended  the  jurisdiction  to  "all  persons."  The  act  of  1863 
(R.  S.  sec.  1343),  added  to  the  list  of  places  the  word  "elsewhere."  Thus  the 
history  of  the  legislation  shows  the  intent  of  Congress  that  "  all  persons  "  shall 
lueau  all  i>ersons,  and  that  "  elsewhere  "  shall  mean  soinethlng  more  than  "  in  or 
about "  the  places  specifically  mentioned. 


ARTICLES  OF  WAR  69:  Designation  of  Penitentiary  as  Place  of  Confine- 
ment; When  Proper, 

A  soldier  who  had  been  tried  for  and  convicted  of  felony  by  a  general  court- 
martial,  and  sentenced,  inter  alia,  to  five  years*  imprisonment,  while  under 
guard  awaiting  transfer  to  the  United  Staters  penitentiary,  which  had  beeu 
designated  as  the  place  of  confinement,  escaped  from  the  guardhouse.  He  was 
recaptured  and  was  tried  under  Articles  of  War  69,  for  such  escape,  and  con- 
victed and  sentenced  to  a  term  of  confinement.  A  penitentiary  can  not  law- 
fully be  designated  as  the  place  of  confinement  in  execution  of  the  second  sen- 
tence. This  was  a  purely  mflitary  offense  and  not  one  for  which  confinement 
in  a  penitentiary  is  authorized.  The  fact  that  he  was  previously  convicted  and 
sentenced  to  confinement  in  a  penitentiary  in  an  independent  proceeding,  and 
fur  independent  offenses,  does  not  give  authority  for  imposing  penitentiary  con- 
finement in  execution  of  the  subsequent  sentence. 

250.4.  Apbil  8,  1918. 

From :  The  Office  of  the  Judge  Advocate  General, 
To:  The  Judge  Advocate,  Camp  Sheridan,  Ala. 
Subject:  Case  of  Private    ♦    ♦    •. 

1.  In  your  communication  of  March  29,  you  state  that  this  man  was  tried 
for  and  convicted  of  two  highway  robberies,  sentenced  to  be  dishonorably  dis- 
charged, with  the  usual  forfeitures,  and  to  imprisonment  for  five  years,  the 
United  States  penitentiary  at  Leavenworth,  Kans.,  being  designated  as  the 
l>lace  of  confinement ;  that  after  this  sentence  had  been  Imposed  and  approve<l, 
and  the  place  of  confinement  designated,  and  while  the  prisoner  was  under 
guard  waiting  transfer  to  the  penitentiary,  he  escaped  from  confinement ;  that 
he  was  tried  for  the  latter  offense  and  convicted.  You  inquire  whether  or  not 
In  view  of  his  former  conviction  and  the  designation  of  the  penitentiary  as  the 
place  of  confinement,  a  penitentiary  may  be  designated  as  the  place  of  confine- 
ment in  execution  of,  the  second  sentence, 

2.  It  is  assumed  that  he  was  convicted  upon  the  second  trial  of  violation  of 
the  sixty-ninth  article  of  war.  If  so,  he  was  couvicte<l  of  a  purely  military 
offen.se.  The  second  sentence  must  stand  by  itself,  separate  and  distinct  from 
the  former  Sentence.  Confinement  in  a  penitentiary  is  not  authorized  except 
for  desertion  in  time  of  war,  repeated  desertion  in  time  of  peace,  mutiny,  or 
conviction  of  an  offense  of  a  civil  nature,  which  is  a  felony,  and  where  conflne- 
iiK»nt  exceeds  one  year.  True,  where  sentence  of  confinement  is  adjudged  by 
court  martial  ui)on  conviction  of  two  or  more  acts  or  omissions,  one  or  more  of 
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which  is  punished  by  confinement  in  a  penitentiary,  the  entire  sentence  may  b© 
executed  by  confinement  in  a  penitentiary.  This,  however,  has  no  application  to 
the  present  case.  The  prisoner  was  tried  for  a  violation  of  the  sixty-ninth 
article  of  war.  It  was  upon  the  charge  that  entire  sentence  was  pronounceiU 
Confinement  in  a  penitentiary  is  not  authorized  for  this  offense,  and  the  fact 
that  lie  was  previously  convicted  and  sentenced  to  confinement  in  a  penitentiary 
in  an  Independent  proceeding,  and  for  independent  offenses,  does  not  give  au* 
thority  for  imposing  penitentiary^  confinement  in  execution  of  the  latter  sentence. 


niSOHARGE:  Selective  Draft  Act;  Proeednre  for  Discharge  of  Drafted 
Man  Exempted  by  District  Board  after  Indnction  into  Military  Serviec. 

A  drafted  man  was  duly  inducted  into  the  military  service  on  September  22, 
1917.  Subsequently  his  case  was  reopened  and  a  claim  for  exemption  made. 
On  November  8,  1917,  his  district  board  issued  to  him  a  certificate  of  discharge. 
The  Regulations  In  force  on  that  date  provided  that  the  commanding  officer 
of  the  mobilization  camp,  upon  receipt  of  the  action  of  the  district  board,  "  will 
discharge  the  man  from  military  ser>ice."  (Compiled  Rulings  of  Provost 
Marshal  General,  No.  12.)  On  November  13, 1917,  the  Regulations  were  changeil 
so  as  to  make  the  action  of  the  district  board  advisory  only.  Upon  notice  of 
such  change  it  was  the  duty  of  the  commanding  officer  to  act  in  accordance 
with  the  amended  rulings.  Hence  in  the  Instant  case,  in  which  no  discharge 
had  been  Issued,  whether  or  not  the  action  of  the  district  board  was  received 
by  the  commanding  officer  prior  to  November  13,  he  should  treat  the  action  of 
the  district  board  as  advisory  only. 

220.8.  April  8,  1918. 

From :  Office  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate. 
Subject :  Effect  of  a  certificate  of  rejection  In  a  reopened  case. 

•  1.  In  your  letter  of  March  21,  you  state  that  Pvt,  El  wood  S.  was  inducted  Into 
the  military  service  on  September  22,  1917.  Subsequent  to  his  induction  his 
case  was  reopened  and  a  claim  for  exemption  was  made.  On  November  8, 1917, 
the  district  board  for  the  Western  District  of  North  Carolina  issued  him  a 
certificate  of  discharge. '  You  ask  to  be  advised  whether  he  can  be  discharged 
under  this  certificate  as  a  matter  of  law ;  that,  relying  upon  the  letter  of  this 
office  dateil  February  1,  1918,  In  the  matter  of  Frank  P.  W.,  you  have  given  it 
as  your  opinion  that  the  certificate  of  discharge  of  the  district  board  is  advisory 
only. 

2.  Under  date  of  September  27,  1917^  Compilwl  Rulings  of  Provost  Marshal 
General,  No.  12,  In  force  up  to  November  13,  1917,  provided : 

"A  Toan  already  Inducted  Into  military  service  can  not  be  discharged  theit*- 
from  under  authority  of  the  selective-service  law,  but  he  can  be  discharged  by 
the  Secretary  of  War  under  his  plenary  authority  to  discharge  men  from  mili- 
tary service.  In  the  cases  of  hardship  which  we  are  now  considering,  a  dis- 
charge from  military  service  may  be  granted  on  the  ground  that  the  exemption 
or  discharge  from  draft  should  have  been  granted.  The  military  authorities 
can  not  conveniently  review  the  action  of  the  selective-service  system  on  the 
question  of  exemptions  or  discharges  and  It  will  be  of  great  convenience  for  the 
military  authorities  to  have  the  decision  of  the  local  and  the  district  boards  on 
the  question  of  whether  the  exemption  or  discharge  should  have  been  granted 
originally.  To  obtain  this  decision  the  method  prescribed  below  will  be  used. 
Cases  in  this  general  class  also  fall  into  two  special  classes.    *    ♦    ♦ 

"(h)  Where  tlie  man  has  been  called  to  report  for  military  duty  by  a  lociU 
board  and  sent  to  the  mobilization  camp. 

"  In  case  (b)  either  the  local  board  or  the  military  authorities  at  the  mobili- 
zation camp  may  request  of  the  adjutant  general  of  the  State  permission  for  the 
local  board  to  reopen  the  case  for  the  purpose  of  determining  whether  or  not  the 
exemption  or  discharge  should  have  been  granted,  or  the  adjutant  general  of 
the  State  may  request  the  local  board  to  reopen  the  case  for  the  same  puri>ose. 
In  case  permission  Is  granted  or  request  Is  made  by  the  adjutant  general,  the 
local  board  will  reopen  the  case,  pass  upon  its  merits  and  certi^  it  to  the 
district  board  In  the  regular  manner.  The  district  board  will  also  treat  It  in 
the  regular  manner.  If  it  Is  determined  that  the  exemption  or  discharge  should 
not  have  been  granted  the  district  board  will  so  notify  the  adjutant  general  of 
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tke  State  who  will,  in  a  case  where  the  request  to  reopen  comef;  from  the  com- 
nuiiHling  oliicvr  of  the  mobilizatioii  cump,  promptly  notify  such  commaQdiiig 
officer  that  there  is  do  ground  for  discharging  the  man  from  military  service. 

"If  it  is  determined  that  the  discharge  sliould  have  been  granted,  tlie  local 
hoard  will  not  deliver  a  copy  of  the  discharge  to  the  registrant  but  will  send 
It  to  the  adjutant  general  of  the  State  who  will  forward  it  to  the  commanding 
ofiicer  at  the  aiobiUzation  canH>  with  the  request  that  the  man  be  discharged 
from  military  service  on  the  ground  that  he  should  have  been  discharged  from 
the  di'aft.  Thereupon  ttie  commaiHling  officer  at  the  mobilization  camp  will  dis- 
cbarge the  man  fnun  military  service. 

"All  concerned  are  cautioned  that  the  authority  here  granted  is  intended  to 
relieve  cases  of  hardship  where,  either  through  error  in  law  or  through  the 
nonpulpable  ignorance  of  the  registrant,  a  man  has  been  held  to  service  who 
should  have  been  discharged  or  exempted.  Great  care  must  be  taken  to  see  that 
this  authority  is  not  abused  or  used  as  a  method  of  obtaining  reheariugs  in 
cases  where  the  only  question  is  one  of  the  determination  of  fact  by  the  boards 
or  in  any  other  class  of  cases  than  those  specified  herein.  There  are  relatively 
very  few  of  these  cases  and  neither  the  military  authorities  at  the  mobiIizatif>n 
camp  nor  the  adjutants  general  of  States  are  hereby  constituted  as  boards  of 
review  of  the  action  of  local  and  district  boards." 

3.  It  will  be  noted  tliat  the  regulations  in  force  on  November  8,  1917,  when 
the  district  board  for  the  western  district  of  North  Carolina  reconsidered  the 
case  of  Pvt.  S.  and  authorized  his  discharge,  provided  that  the  commanding 
officer  of  the  mobtlization  camp,  upon  receipt  of  th::  action  of  the  district  board 
"  will  discharge  the  man  from  military  service."  As  stated  in  the  regulations, 
tlie  district  board  was  without  authority  by  its  own  action  to  discharge  a  man 
already  inducted  into  the  military  service,  but  that  such  man  can  only  be  di.s- 
charged  by  the  Secretary  of  War  "  under  his  plenary  authority  to  discharge 
men  from  military  service."  In  exercising  tills  authority  it  is  stated  in 
the  regulations  that  "  it  will  be  of  great  convenience  for  the  military  authorities 
to  have  the  decision  of  the  local  and  district  boards  on  the  question  of  whether 
the.  exemption  or  discharge  should  have  been  granted  originally."  The  regula- 
tions, therefore,  recognize  the  fact  that  the  authority  to  discharge  a  man 
already  inducted  into  the  military  service  rests  with  the  Secretary  of  War; 
and  the  regulations,  as  existing  at  the  time  the  board  took  its  action,  expressly 
directed  that  upon  the  receipt  of  such  action  the  commanding  officer  of  the 
mobilization  camp  *'  will  discharge  the  man  from  military  service."  These 
regulations  amounted  simply  to  an  order  to  the  commanding  officer  to  carry 
into  effect  the  action  of  the  district  board.  It  does  not  appear  whether  or  not 
the  action  of  the  district  board  was  received  by  the  commanding  officer  prior  to 
November  13,  1917,  on  which  date  the  rulings  of  the  Provost  Marshal  General 
wpre  changed  so  as  to  make  the  action  of  the  district  board  advisory  only.  I 
think,  however,  that  this  is  immaterial.  The  change  In  the  rulings  amounted, 
in  effect,  to  a  modification  of  the  order  as  embodied  In  the  regidations  that  the 
man  would  be  discharged  upon  receipt  of  the  action  of  the  district  board  so  as 
to  leave  the  question  of  discharge  to  the  discretion  of  the  commanding  officer. 
I  think  at  any  time  before  the  discharge  was  actually  executed  it  was  com- 
petent for  the  department  to  change  the  order ;  and  upon  notice  of  such  change 
the  commanding  officer  should  act  in  accordance  with  the  amended  rulingST— that 
is,  in  the  case  in  reference,  should  treat  the  action  of  the  district  board  as 
advisory  only.  I  concur,  therefore,  in  your  opinion  that  the  action  of  the 
district  board  in  the  case  of  Pvt.  S.  was  advisory  only. 


OFFICE:  Discharge  of  Regular  Army  Officer  Temporarily  Promoted  in 
Regular  Army  from  his  Temporary  Offiee. 

An  officer  of  the  Kcgular  Army  who  has  been  given  a  temporary  promotion 
In  the  Regular  Army  under  section  8  of  the  selective  draft  act  of  May  18,  1917 
(40  Stat.  76,  81),  may  lawfully  be  discharged  from  this  office  by  the  President 
under  section  9  of  said  act,  and  when  so  discharged  he  is  not  entitled  to  a 
court-martial  under  section  1230,  Revised  Statutes.  Said  section  8  provides 
that  vacancies  In  all  grades  In  the  Regular  Army  resulting  from  the  appoint- 
ment of  the  officers  thereof  to  higher  grades  in  the  forces  other  than  the 
Regular  Army  therein  provided  for  shall  be  filled  by  temporary  promotions  and 
appointments  in  the  manner  prescribed  In  section  114,  national  defense  act  of 


256  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

Jiino  3,  1016  (30  Stat.  106,  211),  which  latter  act  In  turn  provides  that  officers 
po  temporarily  appointed  or  promoted  shall  be  promoted  or  appolnteil  by  the 
President  by  and  with  the  advice  of  the  Senate  for  terms  that  shall  not  extend 
beyond  the  war  or  the  passing  of  the  emergency  for  which  additional  forces 
were  brought  into  the  military  service  of  the  United  States,  and  that  at  the 
termination  of  the  war  or  the  passing  of  the  emergency,  said  officers  shall  be 
discharged  from  the  positions  held  by  them  under  their  temporary  commissions 
or  appointments.  Section  0  of  said  selective  draft  act  provides  that  such  r]> 
pointments  "shall  be  for  the^perlod  of  the  emergency,  unless  sooner  terminated 
by  discharge  or  otherwise.  The  President  is  hereby  authorized  to  discharge 
any  officer  from  the  office  held  by  him  under  such  ai^polntment  for  any  cause 
which,  in  the  judgment  of  the  President,  w^ould  promote  the  public  service." 
It  is  a  rule  of  construction  that  a  statute  must  be  construed  not  in  sections  but 
as  a  whole  and  with  reference  to  its  leading  Idea  and  purpose.  The  purpose 
of  these  acts  was  to  increase  temporarily  the  Military  Establishment  of  the 
United  States  and  to  give  the  President  the  greatest  freedom  of  section  in  its 
orpaniuation  and  in  the  appointment  and  removal  of  its  officers.  Thus,  since 
"a  promotion  in  the  Army  is  an  appointment  to  a  higher  office  therein"  (30 
()I)s.  Atty.  Gen.  180),  and  since  there  is  no  basis  for  a  belief  that  Congress 
intended  to  make  a  distinction  between  officers  of  the  Regular  Army  thus 
"temporarily  promoted  "•  and  those  "appointed,"  by  a  reasonable  construction 
of  the  selective  draft  act  it  Is  held  that  the  word  "  appointed  "  as  used  in  sec- 
tion 0  thereof  is  broad  enough  to  include  offiwrs  temporarily  promoted.  It  fol- 
lows, therefore,  that  the  President  may  discharge  from  their  temporary  com- 
missions officers  of  the  Regular  Army  thus  temporarily  promoted  in  the 
Regular  Army  under  the  provisions  of  said  section  0  of  the  selective  draft  act. 
Nor  has  an  officer  so  discharged  a  right  to  court-martial  under  section  1230.  Re- 
vised Statutes.  It  is  manifest  that  Congress  did  not  Intend  that  the  President's 
power  under  section  9  of  the  selective  draft  act  to  remove  the  numerous  officers 
provided  for  therein  should  be  hampered  by  such  officers  demanding  a  court- 
martial.  Hence,  it  must  be  held  that  said  section  1230,  Revised  Statutes,  is 
applicable  only  when  an  officer  of  the  Regular  Army  is  dismissed  from  his 
Regular  Army  commission.  An  officer  of  the  Regular  Army  holding  a  tem- 
porary promotion  or  appointment  and  discharged  therefrom  reverts  to  his  status 
as  an  officer  in  the  Regular  Army  and  he  Is  not  in  any  sense  dismissed  therefrom. 

210.8.  April  9,  1918. 

[Memoraodum  for  The  Adjutant  General.] 

1.  The  question  presented  is  whether  an  officer  of  the  Regular  Army  who  has 
been  given  a  temporary  promotion  in  the  Regular  Army  under  section  8  of  the 
selective  draft  act  of  May  18.  1917  (40  Stat.  76,  81),  can  be  discharged  from  this 
oflice  under  section  9  of  the  same  act,  the  statute  requiring  such  promotions  to 
be  confirmed  by  the  Senate. 

2.  The  pertinent  parts  of  section  8,  selective  draft  act  of  May  18,  1917,-6upra, 
provides : 

"  Vacancies  in  all  grades  in  the  Regular  Army  resulting  from  the  appointment 
of  officers  thereof  to  higher  grades  in  the  forces  other  than  the  Regular 
Army  herein  provided  for  shall  be  filled  by  temporary  promotions  and  ap- 
pointments in  the  manner  prescribed  for  filling  temporary  vacancies  by  section 
one  hundred  and  fourteen  of  the  national  defense  Act  approvetl  June  third, 
nineteen  hundred  and  sixteen." 

Section  114,  national  defense  act  of  June  3,  1916  (39  Stat  166,  211),  in 
pertinent  part  provides: 

"  That  officers  temporarily  promoted  or  appointed  under  the  terms  of  this 
section  shall  be  promoted  or  ai)polnted  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  for  terms  that  shall  not  extend  beyond  the  war  or 
the  passing  of  the  emergency  for  which  additional  forces  were  brought  into  the 
military  service  of  the  United  States,  and  at  the  termination  of  the  war  or  the 
passing  of  the  emergency  said  officers  shall  be  discharged  from  the  positions 
held  by  them  under  their  temporary  commissions  or  appointments." 

Section  9,  selective  draft  act,  supra,  in  pertinent  part,  provides: 

"That  the  appointments  authorized  Jind  made  as  provided  by  the  second, 
third,  fourth,  fifth,  sixth,  and  seventh  paragraphs  of  section  one  and  by  section 
eight  of  this  Act,  and  the  temporary  appointments  in  the  Regular  Army  author- 
ized by  the  first  paragraph  of  section  one  of  this  Act,  shall  be  for  the  period 
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of  the  emergency,  unless  sooiier  terminated  by  dischnrgo  or  otherwise.  The 
I'resident  is  hereby  authorized  to  discharge  any  officer  from  the  office  held  by 
lUm  under  such  appointment  for  any  cause  wliich,  in  the  judgment  of  the 
President,  would  promote  the  public  service." 

3.  In  considering  the  foregoing  provisions  the  rule  of  construction  that  a 
statute  must  be  construed  with  reference  to  its  leading  Idea  and  purpose;  that 
it  is  passed  as  a  whole  and  not  in  sections  and  is  animated  by  one  general 
purpose  and  intent  which  must  not  be  lost  sight  of;  and  that  each  part  or 
section  must  be  construed  In  connection  with  every  other  part  or  section  so 
as  to  produce  a  harmonious  whole,  must  be  adopted.  (2  Sutherland,  Statutory 
Construction,  2d  ed.,  sec.  368.) 

4.  The  leading  idea  and  purpose  of  the  selective  draft  act  of  May  18,  1917, 
supra,  is  to  increase  temporarily  the  Military  Establishment  of  the  United 
Sltttes  and  to  give  the  President  the  greatest  freedom  of  action  in  Its  organiza- 
tion and  the  appointment  and  removal  of  its  officers.  The  act  contains  14 
sections  and  with  the  exception  of  sections  10,  11,  13,  and  14  each  section  in 
express  terms  confers  power  upon  the  President  looking  to  the  single  end ;  that 
Is,  the  greatest  freedom  of  action  to  raise,  organize,  equip,  and  officer  the  tem- 
porary military  forces  of  the  United  States. 

5.  Paragraph  1,  section  1,  idem,  authorizes  the  President  to  terminate  pro- 
visional appointments  whenever  it  is  determined  In  a  manner  to  be  prescribed 
by  him  that  an  officer  has  not  suitable  fitness  for  permanent  appointment.  Sec- 
tion 9,  identj  provides  that  the  appointments  authorized  and  made  as  provided 
for  in  the  remaining  paragraphs  of  section  1  and  section  8,  i<f.,  shall  be  for 
the  period  of  the  emergency  unless  sooner  terminated  by  discharge  or  otherwise, 
and  gives  the  President  authority  to  discharge  any  officer  from  the  office  held 
by  him  under  such  appointment  for  any  cause  which  In  the  judgment  of  the 
President  will  promote  the  public  service.  The  tenure  of  office  of  officers  who 
are  temporarily  promoted  in  the  Regular  Army  to  the  vacancies  occasioned  by 
the  appointment  of  officers  of  higher  grades  in  the  Regular  Army  office  in  the 
other  forces,  is  for  the  period  of  the  war  or  the  passing  of  the  present  emer- 
gency and  is  in  effect  the  same  tenure  as  that  of  Regular  officers  appointed  in 
the  temporary  forces  whose  places  in  the  Regular  Army  they  are  promoted  to 
fill.  The  President  is  given  express  authority  to  discharge  any  oflJcer  from  the 
ofllce  held  by  him  under  temporary  appointment,  although  officers  up  to  the 
grade  of  colonel  are  appointed  by  the  President  alone  and  officers  above  the 
grade  of  colonel  are  appointed  by  the  President  by  and  with  the  advice  of  the 
Senate.  Did  Congress  intend  to  make  a  distinction  between  oflftcers  of  the 
Regular.  Army  thus  promoted  and  the  ofllcers  appointed,  or  is  the  word 
"  appointment  '*  as  used  In  section  9,  id.,  broad  enough  to  Include  officers  tem- 
porarily promoted?  No  reason  suggests  itself  why  any  officer  of  the  Regular 
Army  temporarily  promoted  therein  should  not  be  discharged  in  the  same 
manner  that  an  officer  of  the  same  force  temporarily  appointed  to  an  ^fl[!ce  In 
the  additional  forces.  The  purpose  of  the  act  Is  furthered  by  the  inclusion, 
and  it  requires  no  strained  construction  of  the  word  "  appointment "  to  include 
tliem. 

6.  The  word  "  appoint "  has  been  defined  "  to  designate,  nominate,  select, 
choose."     (People  ex  rel,  Kresscr  v.  Fitzsimmons  23  N.  Y.  514.) 

**  A  promotion  In  the  Army  is  an  appointment  .to  a  higher  oflSce  therein. 
The  custom,  so  far  as  I  am  aware,  has  always  been  to  nominate  the  promoted 
ofllcer  to  the  Senate,  and  subsequently  to  appoint  and  commission  him  anew.'' 
(30  Ops.  Atty.  Gen.  180. )  These  definitions  are  In  harmony  with  the  spirit  of  the 
act  and  give  the  President  the  power  that  was  clearly  contemplated  by  Congress. 
To  adopt  a  narrower  construction  of  the  word  "  appointment "  and  to  hold  that 
it  does  not  Include  an  officer  temporarily  promoted  to  vacancies  in  the  Regular 
Army  will  deny  the  President  this  power  and  will  lead  to  anomalous  situations. 
For  instance,  a  major  of  the  Regular  Army  is  appointed  a  colonel  in  the 
National  Army  and  the  senior  captain  in  the  Regular  Army  is  promoted  to  tem- 
porary major  in  the  Regular  Army.  The  President  terminates  the  Regular 
Army  major's  commission  as  colonel  In  the  National  Army,  and  he  reverts  to 
his  status  as  major  in  the  Regular  Army.  It  Is  then  necessary  to  terminate 
the  commission  of  the  captain  who  holds  the  temporary  commission  as  major. 
The  tenure  of  his  temporally  commission  as  major  is  the  period  of  the  war  or 
the  passing  of  the  emergency.  Unless  the  President  has  the  power  under 
s«»ction  9,  id.  to  discharge  him.  how  is  his  office  terminated?  Having  regard 
to  tl»e  manifest  (►bject  of  the  act  and  of  the  rule  of  construction  that  "  the 
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naturnl  import  of  words  is  their  literal  sense;  but  this  may  be  greatly  vari«Hl 
to  give  effect  to  the  fundamental  purpose  of  the  statute/*  (2  Sutherland  Statu- 
tory Construction,  2d  ed.,  sec.  374.)  It  is  believed  tliat  the  word  "  appointment  " 
as  used  in  section  9,  id.,  can  properly  be  construed  to  include  officers  tem- 
porarily promoted,  and  it  follows  that  the  President  can  discharge  such  officers 
under  the  provisions  of  that  section. 

7.  This  (Tonrlusion  Is  streiigtliened  hy  the  fact  that  as  an  incident  to  his  pc^wer 
to  api^oint,  the  President  has  power  to  discharge  military  officers.  (4  Oiis. 
Atty.  Gen.  1 ;  4  Ops.  Atty  Gen.  603 ;  6  Ops.  Atty.  Gen,  4 ;  8  Ops.  Atty  Gen.  22S;  15 
Ops.  Atty.  Gen.  421;  Blake  v.  United  States,  103  U.  S.  227,  237)  jind, 

"  In  the  absence  of  constitutional  or  statutory  provision  the  President  can, 
by  virtue  of  his  general  power  of  appointment,  remove  an  offic«»r,  even  though  he 
was  appointed  by  and  with  the  advice  and  consent  of  the  Senate.'*  {ShurtlelT 
v.  Vnitcd  .states,  189  U.  S.  311,  314.) 

This  office  in  considering  this  ix)wer  held : 

"  Tlie  iK)wer  to  dismiss,  wliii'h.  af<  being  an  incident  to  the  power  to  appoint 
public  ofliccrs,  Iwd  been  regarded  since  1789  as  vested  in  the  President  by  tlie 
Constitution,  was,  for  the  first  time  In  18G6,  14  Stat.  90,  92,  by  the  act  of  July  i;*> 
of  that  year,  reeuacted  in  the  second  clause  of  the  present  ninety>ninth  article  of 
wnr  and  in  Revised  Statutes,  sec.  1229,  expressly  divested  by  Congress  in  so  fiir 
as  respects  Its  exercise  in  time  of  peace.  By  the  statute  law  it  is  now  authorized 
only  in  time  of  war.     (C.  13323;  13654;  Dig.  Ops.  J.  A.  G.  1912,  p.  819.) 

S.  Thei^e  l)eing  no  limitation  upon  the  inherent  power  of  the  President  to  dis- 
miss or  dls<'!iarge  an  officer  in  time  of  war,  has  an  officer  of  the  Regular  Army 
who  has  been  temporarily  promoted  and  is  discharged  from  his  temixjrary  com- 
mission a  right  to  a  court-martial  imder  Revised  Statutes,  section  1230? 

9.  If  the  word  "  dh^iias  "  used  In  section  1230,  Revised  Statutes,  is  given  its 
usual  definition,  any  officer  discharged  from  the  National  Army,  the  National 
Guurd|  or  temporary  appointments  or  promotions  could  demand  a  court- 
martial  unless  this  section  has  been  repealed  by  implication  or  is  applicable 
only  to  the  Regular  Army.  It  is  manifest  that  Congress  did  not  intend  that 
the  President's  power  under  aectlon  9  of  the  selective  draft  act  to  remove  the 
numerous  officers  provided  for  therein  should  be  hampered  by  such  officers 
deman(]ing  a  court-martial  under  section  1230,  Revised  Statutes.  It  Is  im- 
possible to  reconcile  the  powers  of  the  President  under  section  9,  selective 
draft  act,  supra,  and  section  1230,  Revised  Statutes.  It  must  therefore  follow 
that  section  1230,  lievis'Ml  Statutes,  is  repealed  by  implication.  Repeals  by 
implication  are  not  favored,  and  having  regard  to  the  policy  of  the  law  as  it 
relates  to  the  commissions  of  the  officers  in  tlie  Regular  Army,  it  can,  and 
should  properly  be  held  that  section  1230,  Revised  Statutes,  Is  applicable  only 
when  an  officer  of  the  Regular  Army  is  dismissed  from  his  Regular  Ai*my 
commission.  An  officer  of  the  Regular  Army  holding  a  temporary  promotion 
or  appointment  and  discharged  therefrom  reverts  to  his  status  as  an  officer  in 
the  Regular  Army  and  he  is  not  in  any  sense  disml&sed  therefrom. 

10.  I  am  of  the  opinion  that  an  officer  of  the  Regular  Army  who  has  been 
given  a  temporary  promotion  In  the  Regular  Army  under  section  8  of  the 
selecUve  draft  act  of  May  18,  1917  (40  Stat.  7G,  81),  can  be  discharged  from 
this  office  by  the  President  under  section  9  of  the  same  act,  and  that  when 
so  discharged  he  is  not  entitled  to  a  court-martial  under  section  1230,  Revised 
Statutes. 

APPROPRIATIONS:  homg  DJgtaiice  Telephoae  Calls  by  SepresentatiTes  tf 
Commlssi^B  on  Trai&iAur  Camp  ActiTities. 

Ix>ng  distance  telephone  messages  pertaining  to  the  authorized  training 
camp  activities  are  payable  from  the  appropriation,  "  Military  post  exchanges," 
40  Stat  345,  363.  The  representatives  of  the  Commission  on  Training  Camo 
Activities  sliould  be  accorded  the  same  privileges  at  military  camps  in  sending 
such  messages  as  other  representatives  of  the  Government  have  in  sending 
official  messages  pertaining  to  the  military  service. 

483.2.  April  9,  1918. 

[Memorandum  for  the  Chief  of  Staff.) 

Subject :  Long  distance  telephone  calls  by  representatives  of  the  Commission 
on  Training  Camp  Activities. 

1.  In  his  letter  of  March  30  to  the  Secretary  of  War,  the  chairman  of  the 
Commission  on  Training  Camp  Activities  rei)orted  that  certain  representatives 
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of  that  commissioa  have  encountered  difficulty  in  persuading  camp  Signal  Corps 
officers  to  accept  long  distance  telephone  calls,  and  requests  that  the  Signal 
Corps  be  authorized  to  furnish  telephone  service  free  to  the  representatives  of 
that  commission  in  the  camps. 

2.  There  should  he  no  difficulty  about  tlie  representatives  of  the  Commission 
on  Training  Camp  Activities  sending  long  distance  telephone  calls  on  official 
business  pertaining  to  training  camp  activities.  I  do  not  understand  that  the 
Signal  Corps  appropriations  are  available  for  the  payment  of  long  distance 
messages  pertaining  to  the  business  of  the  Commission  on  Ti*aining  Camp 
Activities,  and  it  seems  therefore  that  the  Signal  Corps  need  not  to  be  interested 
in  the  sending  of  such  messages  beyond  requiring  the  sender  to  be  identified 
and  to  furnish  satisfactory  assurances  that  tlie  message  pertains  solely  to 
authori2sed  training  camp  activities.  The  appropriation  for  training  camp 
activities,  approved  Oct.  6,  1917,  is  in  the  following  language: 

"  Military  post  exchanges :  ♦  ♦  ♦  For  the  rental  of  films,  purchase  of 
slides,  supplies  for  and  making  repairs  to  moving-picture  outfits,  and  for  similar 
and  other  recreational  purposes  at  training  and  mobilization  camps  now  estab- 
lished, or  which  may  hereafter  \ye  established,  to  be  expended  in  the  discretion 
nj^d  under  the  direction  of  the  Secretary  of  War,  $2i>0,000 :  Provided,  That  not 
more  than  $125,000  of  this  appropriation  may  be  expended  for  in^rsonal  services 
and  no  person  sliaU  be  employed  hereunder  at  a  rate  of  compensation  excee<l- 
ing  $1300  per  annum."     (40  Stat.  345.  363.) 

In  the  opinion  of  this  office,  long  distance  telephone  messages  pertaining  to 
the  authorized  training  camp  activities  are  payable  from  this  appropriation, 
and  the  representatives  of  the  Commission  on  Training  Camp  Actvities  should 
be  accorded  the  same  privileges  at  military  camps  In  sending  such  messages  as 
other  representatives  of  the  Government  have  in  sending  official  messages 
l)ertaining  to  the  military  service. 


CITIUAN  EMPLOYEES:  Necessity  of  Taking  Oatb. 

(Vrtain  civilians  employed  by  the  United  States  Bureau  of  Efficiency,  when 
their  work  was  completed  there,  were  instructed  to  report  and  did  so  report  to 
the  officer  in  charge  of  the  Production  Division,  Ordnance  Department.  They 
were  put  to  work  at  once  and  were  told  by  a  clerk  in  that  office  that  it  was 
not  necessary  to  take  another  oath,  as  the  oath  they  had  taken  in  the  Bureau 
of  Efficiency  was  sufficient  The  Civilian  Personnel  Section  did  not  learn  of  the 
existence  of  these  clerks  until  some  weeks  later,  when  they  appeared  to  take  the 
oath  and  were  formally  appointed.  The  urgent  deficiencies  appropriation 
act  of  October  6, 1917  (40  Stat.  345, 351),  authorizes  "  the  temporary  employment 
of  such  additional  force  of  clerks  and  other  employees  as  in  the  judgment  of 
the  Secretary  of  War  may  be  proper  and  necessary,"  hence  such  appropriation 
does  not  require  the  appointment  to  office  of  such  additional  clerks  and  other 
employees.  Consequently  upon  the  confirmation  by  the  Secretary  of  War  of 
the  employment  of  such  civilian  employees  in  the  Ordnance  Office  for  the  period 
lietween  the  date  of  their  reporting  for  work  and  the  date  of  their  appointment 
at  the  rates  of  pay  which  it  was  understood  they  were  to  receive,  they  may 
legally  be  paid  therefor,  not  as  occupants  of  offices,  for  they  did  not  hold  any 
office,  but  as  temporary  employees. 

248. 

War  Department,  J.  A.  G.  O.,  April  0,  1918.— To  the  Secretary  of  AVar. 

1.  The  opinion  of  this  office  is  desired  on  the  question  whether  there  is  any 
way  to  pay  Miss  Elizabeth  E.  J.  Pearcy  and  Mrs.  Margaret  W.  Birch  for  serv- 
ices they  performed  in  the  Production  Division  of  the  Ordnance  Department, 
Washington,  D.  C,  from  February  6  to  26,  inclusive,  prior  to  their  having  re- 
ceived formal  appointment.  The  Chief  of  Ordnance  states  that  these  clerks 
wore  formerly  employed  by  the  United  States  Bureau  of  Efficiency,  and  that 
when  their  work  was  completed  there  "  they  were  on  Fehruarj'  6,  instructed  to 
report  to  MaJ.  Stevenson,  of  the  Production  Division,  Ordnance  Department'* 
and  that  MaJ.  Stevenson  informed  them  that  he  had  vacancies  in  his  office, 
Imt  that  it  would  be  necessary  to  apply  in  Caipt.  Coneybenr's  office ;  and  further, 
that  Miss  Pearcy  and  Mrs.  Birch  were  put  to  work  nt  oncv  and  were  told  by  a 
clerk  In  the  office  that  It  was  not  necessary  to  tnke  another  oath  as  the  onth 
they  had  taken  in  the  Bureau  of  Efficiency  was  sufficient.    It  is  further  stated 
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by  the  Chief  of  Ordnance  that  the  Civilian  Personnel  Section  did  not  learn 
of  the  existence  of  these  clerks  until  March  1,  when  they  appeared  to  take  .the 
oath  and  were  formally  appointed.  He  further  states  that  through  no  fault 
of  theirs,  these  clerks  worked  23  days  without  pay,  and  expressed  the  hope 
"  that  as  they  are  now  continuing  to  do  efficient  work,  they  may  be  paid  for 
tJiat  period." 

2.  It  is  observed  that  the  file  in  this  case  contains  copies  of  the  formal 
ni)pointment  of  Miss  Pearcy  and  Mrs.  Birch,  dated  March  1,'1918,  to  take 
eft'ect  uix)n  subscribing  to  the  oath  of  office,  they  being  appointed  on  the 
additional  employees  roll,.  1917-1918. 

3.  This  case  is  substantially  identical  with  the  case  of  Mr.  William  J.  Burns, 
>\iiich  was  the  subject  of  an  opinion  by  this  office  under  date  of  March  9,  1918 
(Ops.  J.  A.  G.  230.24).  Mr.  Burns  was  formerly  employed  by  the  Council  of 
National  Defense,  and  steps  were  taken  to  transfer  him  to  the  office  of  the 
Director  of  Purchases,  War  Department.  He  entered  upon  duty  in  the  latter 
position  February  4,  1918,  and  continued  to  perform  the  duties  of  that  posi- 
tion witliout  having  received  any  formal  transfer  or  appointment.  In  sub- 
mitting the  question  to  this  office  reference  was  made  to  the  decision  of  the 
Comptroller  of  the  Treasury  of  August  2,  1916  (23  Comp.  Dec.  65,  66),  lik 
which  he  stated  that  "  the  right  to  the  compensation  of  an  office  is  incident  to 
the  legal  title  to  the  office,  and  not  to  the  performance  of  its  duties,"  and, 
further,  that  "a  person  can  not  acquire  a  legal  title  to  an  office  prior  to  his 
appointment  thereto."  This  office  held  that  the  services  rendered  by  Mr. 
Burns  were  under  an  employment  for  which,  upon  being  confirmed  by  the 
SecTetary  of  War,  payment  could  be  made,  and  that  the  CJompt roller's  deci- 
sion referred  to  was  not  applicable,  for  the  reason  that  appointments  to  office 
were  not  required  under  the  authority  of  the  appropriation  for  additional 
clerks  in  the  War  Department  during  the  present  emergency.  In  so  holding, 
this  office  said : 

"  It  is  understood  that  Mr.  Burns  is  employed  from  the  lump  sum  appropria- 
tion carried  by  the  act  of  October  6, 1917,  40  Stat.  345,  351,  authorizing  'the  tem- 
porary employment  of  such  additional  force  of  clerks  and  other  employees  as  in 
the  Judgment  of'  the  Secretary  of  War  may  be  proper  and  necessary  to  the 
prompt,  efficient,  and  accurate  dispatch  of  official  business  In  the  War  Depart- 
ment and  Its  bureaus,  to  be  allotted  by  the  Secretary  of  War  to  such  bureaus  and 
officers  as  the  exigencies  of  tlie  existing  situation  may  demand.'  There  is  nothing 
in  the  language  of  this  appropriation  that  indicates  the  purpose  of  Congress  to 
create  offices  such  as  would  fall  under  the  decision  of  the  Comptroller  of  the 
Treasury  referred  to  above.  It  Is  clear  that  no  formal  appointment  was  issued 
by  the  Secretary  of  War  or  under  his  authority,  and  I  do  not  understand  that 
there  was  any  action  taken  by  the  Secretary  of  War  under  authority  of  the 
statute  which  would  amount  to  the  creation  of  an  office  in  the  office  of  the 
Director  of  Purchases  to  which  it  was  intended  to  transfer  Mr.  Burns.  (4  Comp. 
Dec.  696,  703).  In  the  opinion  of  this  office,  therefore,  the  action  taken  in 
this  case  may  be  regarded  as  the  employment  of  Mr.  Burns  in  the  office  of 
the  Director  of  Purchases  on  February  4,  1918,  and  as  It  appears  that  he 
has  performed  duty  In  that  office  continuously  since  February  4,  it  is  the 
opinion  of  this  office  that  action  may  now  be  taken  to  confirm  his  employ- 
ment from  that  date.  I  see  no  legal  objection  to  the  Issue  of  any  appoint- 
ment at  this  time,  including  an  order  confirming  his  employment  from  Febru- 
ary 4,  1918,  It  appearing  that  the  Civil  Service  Commission  has  authorized 
such  employment." 

4.  In  the  present  case  it  is  the  view  of  this  office  that  upon  the  confirma- 
tion by  the  Secretary  of  War  of  the  employment  of  Miss  Pearcy  and  Mrs. 
Birch  in  the  Ordnance  office  for  the  period  February  6  to  February  2(5,  at 
the  rates  of  pay  which  it  was  understood  they  were  to  receive,  they  may 
legally  be  paid  therefor,  not  as  occupants  of  offices,  for  they  did  not  hold  any 
office,  but  as  temporary  employees. 


PAY  AND  ALLOWANCES:  Pay  of  Noncommissioned  Officers  Detailed  to 
Officers'  Training  Camps. 

In  making  details  of  noncommissioneil  officers  from  organizations  to  mili- 
tary training  camps  for  training  with  a  view  to  their  apix)intuient  as  officers, 
it  is  desirable  to  make  tlieir  transfer  permanent  in  order  that  their  place.s,  in 
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their  organizations  may  be  fille<l,  and  it  is  also  desirable  tliat  they  should 
all  have  the  same  gi-ade,  that  of  first  class  private,  during  their  periods  of 
training.  This  would  involve  hardships,  as  many  of  these  noncommissioned 
officers  have  made  allotments  of  portions  of  their  pay,  and  have  also  taken  out 
war  risk  Insurance  and  subscribed  to  Liberty  loans ;  and  they  would  be  uuable, 
from  their  pay  as  first-class  privates,  to  meet  these  obligations.  Under  the 
provisions  of  the  Army  appropriation  act  of  May  12,  1917  (40  Stat.  40,  70), 
and  the  urgent  deficiencies  act  of  June  15,  1917  (40  Stat.  182.  188),  the  Secre- 
tary of  War  is  empowered  to  supplement  from  these  appropriations  the  pay  of 
such  enlisted  men  as  first. class  privates  by  the  amounts  necessary  to  give  them 
the  same  amount  of  pay  per  month  that  they  received  at  the  time  of  their  detail 
for  such  training. 

240.  April  9,  1918. 

{Meroorandam  for  The  Adjutant  General.] 

Subject:  Pay  of  noncommissioned  officers  detailed  from  organizations  to  mili- 
tary training  camps  for  training  for  commissions. 

'  1.  It  is  informally  stated  to  this  office  that  in  making  details  of  noncom- 
missioned officers  from  organizations  to  military  training  camps  for  training 
with  a  view  to  their  appointment  as  officers  it  Is  desirable  to  make  their  trans- 
fers permanent  in  order  that  their  places  In  their  organlzatiotis  may  be  filled, 
and  that  it  is  also  desirable  that  they  should  all  have  the  same  grade,  that  of 
first  class  private,  during  their  periods  of  training.  It  is  recognized,  however, 
that  this  would  involve  hardships  inasmuch  as  many  of  these  noncommissioned 
officers  have  made  allotments  of  portions  of  their  pay,  and  have  also  taken  out 
war  risk  insurance  and  subscribed  to  Liberty  loans;  and  that  they  would  be 
unable,  from  their  pay  as  first  class  privates,  to  meet  these  obligations.  The 
vie^^•s  of  this  office  are  desired  with  reference  to  whether  there  Is  any  appro- 
priation from  wliich  their  pay  as  first  class  privates  may  be  supplemented  by 
the  difference  between  such  pay  and  the  pay  they  were  receiving  at  the  time 
of  their  details  for  instruction. 

2.  The  .Army  appropriation  act,  approved  May  12,  1917,  (40  Stat.  40,  70), 
under  the  provision  for  civilian  military  training,  contains  a  proviso  authorizing 
the  Secretary  of  War  out  of  said  appropriation  "  to  pay  to  persons  designated 
by  him  for  training  as  officers  In  the  Army  during  the  period  of  their  training 
the  sum  of  not  to  exceed  $100  per  month  In  addition  to  the  allowances  author- 
ized by  "  section  54,  act  of  June  3,  1916  (39  Stat,  166,  194).  This  provision  has 
been  held  by  this  office  to  apply  not  only  to  the  training  of  citizens  but  also  t^e 
training  of  enlisted  men  of  the  Regular  Army,  the  National  Guard,  and  the  En- 
listed Reserve  Corps.  See  opinions,  dated  October  9,  1917  (Ops.  J.  A.  G.  240), 
and  November  23,  1917.  The  urgent  deficiency  act  of  June  15,  1917  (40  Stat. 
182, 188),  makes  specific  provision  for  the  training  of  enlisted  men  in  the  follow- 
ing language :  "  For  pay  of  enlisted  men  of  all  grades.  Including  recruits,  and 
pay  at  $100  per  month  for  enlisted  men  In  training  for  officers  of  the  Reserve 
Con)8."  Construing  the  two  provisions  together,  it  Is  the  view  of  this  office  that 
in  designating  enlisted  men  for  training  for  officers  it  is  not  necessary  to  pay 
them  the  maximum  rate  of  $100  per  month,  but  that,  as  declared  in  the  prior 
statute,  the  Secretary  of  War  may  authorize  the  pay  at  a  rate  "  not  to  exceed 
$100  per  m«uth,"  etc.  Under  this  view,  this  office  sees  no  objection  to  supple- 
menting from  these  appropriations  the  pay  of  such  enlisted  men  as  first  class 
privates  by  the  amounts  necessary  to  give  them  the  same  amount  of  pay  per 
month  that  they  received  at  tlie  time  of  their  detail  for  such  training. 


SIGNAL  COBPS :  Detail  of  Oradaate  Aerial  Obseryers  In  the  Signal  Corps. 

Graduate  aerial  observers  can  be  detailed  in  the  Aviation  Section,  Signal 
Corps,  and  retain  their  commissions  In  the  branch  of  the  service  from  whicli 
they  come.  Paragraph  3  and  paragraph  6  of  the  memorandum  from  the  Chief  of 
Staff  to  The  Adjutant  General  of  the  Army,  War  College  Division  9003-22, 
January  24,  1918.  The  officers  so  detailed  become  extra  officers  and  their 
places  in  their  several  organizations  may  be  filled  by  other  officers.  The  vacan- 
'ies  created  by  such  details  will  be  for  the  war  only  and  officers  appointed 
Uiereto  will  in  all  cases  be  temporary  officers.    Such  details  can  not  operate 
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to  increase  numbers  of  officers  in  the  Rc^Iar  Army  except  by  temporary 
appointment  tlierein  under  authority  of  the  third  paragraph  of  section  1  of  the 
act  of  May  18,  1918  (40  Stat  7C). 

211.39.  April  9,  1918. 

[Memorandum  for  Training  and  Instruction  Branch,  General  Staff,  War  College.] 

Sul)Ject :  Detail  of  aerial  observers. 

1.  You  a»k  for  a  memorandum  upon  the  recommendiition  that  graduate 
aerial  observers  t»e  detailed  In  the  Signal  Corps,  Aviation  Section,  to  enable 
tlioni  to  retain  tlieir  commissions  in  the  branch  of  the  service  from  which  they 
come,  and  a  letter  in  reference  from  the  Chief  Signal  Officer  dated  March  25, 
1918,  requests  an  interpretation  of  paragraph  3,  memorandum  of  the  ('hlef  of 
Staff  to  The  Adjutant  General  of  the  Army.  War  College  Division  9003-22, 
dated  January  24,  1918.  It  is  stated  in  the  papers  in  reference  that  a  number 
of  aerial  observers  have  objected  to  their  reappointment  In  the  same  grade  in 
the  Aviation  Section,  Signal  CoriAs,  and  some  have  refused  to  accept  such  an 
appointment  for  the  reason  tlmt  the  acceptance  of  such  an  appointment  can- 
celed their  commi.ssions  In  the  branch  of  the  service  from  which  they  come, 
substituting  therefor  a  temi)orary  commission  in  the  Aviation  Section,  Signal 
Corps. 

2.  Paragraph  3,  memorandum  of  the  Chief  of  Staff  to  Tlie  Adjutant  General 
of  the  Army,  War  College  Division  9003-22,  dated  January  24.  1918,  provides : 

^*  Upon  graduntlon  from  tlie  school  for  aerial  observers  these  officers  will  be 
di'tniled  to  the  Signal  Corps,  Aviation  Section,  and  will  then  create  vacancies 
in  their  organizations  which  shall  be  Immediately  filled  by  the  assignment  of 
another  officer." 

Paragniph  6  id.  provides: 

"  The  officers  now  provided  In  Tables  of  Organization  as  aerial  ob.<ervers  will 
by  this  .^system  become  extra  officers  who  are  rocviving  artillery  training  pre- 
paratory to  training  as  ob.'^ervers,  and  when  trained  both  In  artillery  and 
aviation  will  be  detailed  to  tlie  Aviation  Section,  and  their  places  filled  by  other 
officers  for  the  same  purpose.  It  will,  therefore,  not  be  necessary  to  deplete 
tlu*  complement  of  battery  oIRcers  in  onler  tofurnisli  men  for  training  as 
observei's." 

Parngraph  3.  section  1,  selective  draft  act  of  May  18,  1917  (40  Stat.  70),  pro- 
vides inter  alia: 

**  That  the  I'reshlent  is  authorized  *  *  ♦  to  prescribe  such  new  and 
different  organizations  and  personnel  for  army  corps,  divisions,  brigades, 
regiments,  battalions,  squadrons,  comimnies,  troops,  and  batteries  as  the 
efficiencv  of  the  service  may  require." 

Sectio^n  2  of  the  act  of  July  24,  1917  (40  Stat.  243),  In  pertinent  part 
provides : 

"That  to  provide  the  additional  commissioned  personnel  required  by  this 
Act  the  President  is  authorlzetl  to  promote,  appoint,  detail,  or  attach  as  tem- 
I>orary  officers  in  the  Signal  Corps,  including  the  Aviation  Section  thereof,  offi- 
cers of  the  Regular  Army,  National  Army,  or  National  Guard,  or  tlie  Officers' 
Reserve  Corps,  or  to  appoint  temporarily  enlisted  men  of  the  Regular  Army, 
enlisted  men  of  the  Enlisted  Reserve  Con^»  *>r  pei*sons  from  civil  life." 

3.  I  am  of  the  opinion  that  graduate  aerial  observers  can  be  detailed  In  the 
Aviation  Se<-tion,  Signal  Corps,  and  retain  their  commissions  in  the  branch  of 
the  service  from  which  they  come.  Paragraph  3  and  paragraph  6  of  the  memo- 
randum from  the  Chief  of  Staff  to  the  Adjutant  General  of  the  Army,  War  Col- 
lege Division  9003-22,  dated  January  24,  1918,  authorizes  that  this  be  done,  and 
that  the  officers  so  detailed  become  extra  officers  and  their  places  in  their  several 
organizations  be  filled  by  other  officers.  There  is  authority  to  provide  such  extra 
officers  under  paragraph  3,  section  1,  selective  draft  act,  supra.  Tt  must  be  under- 
stood, however,  that  the  vacancies  created  by  such  details  will  be  for  the  war 
only,  and  that  officers  appointed  therc*to  will  in  all  ca.<9es  i>e  temporary  officers. 
Such  details  can  not  operate  to  increase  uunil)ers  of  officers  in  the  RcWlar  Army 
except  by  temporary  appointment  therein  under  authority  of  paragraph  i, 
section  1,  act  of  May  18,  1917* 
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TAX :  Governmeiit  Agrencies ;  Liability  of  Post  Exchanges  to  Federal  Taxes. 

Post  exchanges  are  not  liable  to  the  income  tax  imposed  by  section  10,  war 
revenue  act  of  Oct.  3, 1917  (40  Stat.  300,  333).  While  they  are,  in  a  sense,  asso- 
ciations of  military  organizations  for  business  purposes,  they  are  nevertheless 
Government  agencies  or  instrumentalities  expressly  recognized  by  Ck)ngres8  in 
the  annual  Army  appropriation  acts,  and  they  are  designed  to  carry  out  a  Gov- 
ernment purpose.  It  has  never  been  tiie  policy  of  the  Government  to  tax  its 
own  enterprises  or  Its  own  manner  or  method  of  doing  business.  {Dugan  v. 
United  States,  34  Ct.  Cls.  458.)  For  the  same  reason  neither  post  exchanges 
nor  officers  in  charge  thereof  are  liable  for  the  payment  of  the  internal  revenue 
tax  for  the  sale  of  tobacco  imposed  by  the  act  of  October  22,  1914  (38  Stat  745, 
752).  Post  exchanges  are,  however,  subject  to  the  stamp  tax  imposed  by  said 
Internal  revenue  act  (38  Stat.  763),  and  accordingly  they  are  not  permitted  to 
sell  articles  of  merchandise  on  which  special  tax  stamps  are  required  imtil  such 
stamps  have  been  aiflxed.  A  post  exchange  is  also  subject  to  the  freight  tax 
imposed  by  sections  500,  501,  war  revenue  act  of  October  3,  1917  (40  Stat. 
800,  314),  sinw  transportation  service  rendered  to  a  post  exchange  is  not  service 
rendered  to  the  United  States  witliin  the  exception  contained  in  section  502  of 
said  act. 

012.2. 

War  Department,  J.  A.  G.  O.,  April  9,  1918.— To  The  Adlutant  General. 

1.  The  Adjutant  General  refers  to  this  officer  for  remark  a  letter  dated  March 
27,  1918,  from  the  post  exchange  officer.  Fort  Leavenworth,  Kans.  This  letter 
in  .some  parts  is  indefinite,  and  it  is  not  entirely  clear  what  information  i.s 
ivquested.  There  is  no  tax  of  any  Idnd  imposed  on  the  sale  of  insignia,  and  the 
letter  fails  to  specify  what  character  of  tax  is  meant  by  the  words  "  war  tax." 
Ai)i)arently  it  attempts  to  submit  three  questions,  which  will  be  answered  in  the 
ordor  stated: 

1.  Is  a  post  exchange  subject  to  (a)  internal  revenue  tax  for  its  sales  of 
tolKicco  or  (b)  stamp  tax  for  the  sale  of  articles  required  to  have  stamp 
aiii\04l  thereto? 

(a)  The  act  of  October  22,  1914  (38  Stat.  745,  752),  commonly  known  as  the 
war  revenue  act,  in  section  4  provides: 

"  Dealers  in  tobacco,  not  specifically  provided  for  in  this  section,  whose  annmil 
receipts  from  the  sale  of  tobacco  exceed  $200,  shall  each  pay  $4.80  for  each  store, 
shop,  or  other  place  in  which  tobacco  In  any  form  is  sold." 

The  question  presented  appears  to  be  definitely  settled  by  the  decision  of  the 
Court  of  Claims  in  the  case  of  Dugan  v.  United  States  (34  Ct.  Cls.  458),  in  which 
it  is  held  tliat  neither  post  exchanges  nor  officers  in  charge  thereof  arc  liable 
for  the  payment  of  special  taxes  for  the  sale  of  liquor  under  the  internal 
revenue  laws.  The  decision  was  based  upon  the  ground  that  post  exchanges 
are  governmental  agencies,  which  it  is  not  the  policy  of  the  Government  to  tax. 
This  decision  was  applied  approvingly  to  the  act  of  October  22,  1914,  supi-a, 
by  an  opinion  from  this  ofllce.  In  which  it  was  held  that  neither  post  exchanges 
nor  officers  in  charge  thereof  were  liable  undjer  the  Internal  revenue  laws 
for  the  payment  of  a  special  tax  for  the  sale  of  tobacco.  (Ops.  J.  A.  G.  40-100, 
Dec.  30.  1914.) 

(h)  The  pertinent  provision  of  the  act  of  October  22,  1914,  supra,  reads: 

"Schedule  B, — Perfumery  and  cosmetics  and  other  similar  articles:  For  and 
upon  every  packet,  box,  bottle,  pot,  phial,  or  other  inclosure  containing  any 
essence,  extract,  toilet  water,  cosmetic,  vaseline,  petrolatum,  hair  oil,  pomade, 
hair  dressing,  hair  restorative,  hair  dye,  tooth  wash,  dentifrice,  tooth  paste, 
aromatic  cachous,  or  any  similar  substance  or  article,  by  whatsoever  name  tlie 
8ame  heretofore  have  been,  now  are,  or  may  hereafter  be  called,  known,  or 
distinguished,  used,  or  applied  as  perfumes  or  as  cosmetics,  and  sold  or  re- 
moved for  consumption  and  sale  in  the  United  States,  where  such  packet,  box, 
Iwttle,  pot,  phial,  or  other  inclosure,  with  its  contents,  shall  not  exceed  at  the 
retail  price  or  value  the  sum  of  5  cents,  one-eighth  of  1  cent. 

*•  That  all  articles  and  preparations  provided  for  in  this  schedule  which  are 
In  the  hands  of  manufacturers  or  of  wholesale  or  retail  dealers  on  and  after 
De<:ember  first,  nineteen  hundred  and  fourteen,  shall  be  subject  to  the  payment 
of  the  stamp  taxes  herein  provided  for,  but  it  shall  be  deemed  a  compliance  with 
this  Act  as  to  such  articles  on  hand  in  the  hands  of  wholesale  or  retail  dealers 
as  aforesaid  who  are  not  the  manufacturers  thereof  to  affix  the  proper  adhesive 
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tnx  stamp  at  the  time  the  packet,  box,  bottle,  iK)t,  or  phial,  or  other  inclosure 
with  its  contents  is  sold  at  renil." 

In  constrnlnp  this  section  of  that  act  this  office  held  that  post  exchanges  are 
subject  to  this  stamp  tax  and  are  required  to  place  proper  tax  stamps  on  all 
8uch  merchandise.  It  is  my  opinion  that  neither  post  exchanges  nor  officers 
in  charge  hereof  are  liable  for  the  payment  c)f  internal  revenue  tax  for  the  sale 
of  tobacco,  but  such  post  exchanges  are  not  permitted  to  sell  articles  of  mer- 
chandise on  which  special  tax  stamps  are  required  until  such  stamps  have  been 
affixed. 

2.  Is  a  post  exchange  subject  to  tax  on  freight? 

The  act  of  October  3.  1917  (40  Stat.  300,  314),  provides: 

"  Sec.  500.  That  from  and  after  the  first  day  of  November,  nineteen  hundred 
and  seventeen,  there  shall  be  levied,  assessed,  collected,  and  paid  (o)  a  tax 
equivalent  to  three  per  centum  of  the  amount  paid  for  the  transportation  by  rail 
'>r  water  or  by  any  form  ofraechanical  motor  iwwer  when  in  competition  with 
carriers  by  rail  or  water  of  property  by  freight  consigned  from  one  point  In  the 
United  States  to  another;     ♦     ♦     ♦. 

"  Sec.  501.  That  the  taxes  Imjwsed  by  section  five  hundred  shall  be  paid  by  the 
person,  corporation,  partnership,  or  association  paying  for  the  services  or  facili- 
ties rendered." 

The  only  exemption  from  the  payment  of  this  tax  is  that  authorized  in  sec- 
tion 502  of  the  act  which  provides : 

•'  That  no  tax  shall  be  lmix)sed  under  section  five  hundred  upon  any  payment 
received  for  services  rendered  to  the  United  States,  or  any  State,  Territory,  or 
the  Distrfct  of  Columbia." 

It  is  the  view  of  this  office  that  transportation  service  rendered  to  a  i>ost 
exchange  is  not  service  rendered  to  the  United  States  within  the  purview  of 
this  statute.  A  post  exchange  makes  its  own  contracts  through  its  authorized 
officers  and  pays  its  own  freight  bills.  It  is  therefore  the  view  of  this  office 
tliat  a  post  exchange  is  subject  to  the  war  tax  on  payments  made  for  transpor- 
tation services. 

3.  Is  a  post  exchange  subject  to  income  tax? 

The  war  revenue  act  of  October  3,  1917  (40  Stat.  300,  333),  in  section  10,- 
provides : 

"(«)  That  there  shall  be  levied,  iassessed,  collected,  and  paid  annually  upon 
the  total  net  income  received  in  the  preceding  calendar  year  from  all  sources 
by  every  corporation,  Joint  stock  company  or  association,  or  insurance  com- 
pany, organized  in  the  United  States,  no  matter  how  created  or  organized,  but 
not  including  partnerships,  a  tax  of  two  per  centum  upon  such  Income." 

While  post  exchanges  are  in  a  sense  associations  of  military  organizations 
for  business  purposes,  they  are  nevertheless  Government  agencies  or  instru- 
mentalities expressly  recognized  by  Congress  in  the  annual  Army  appropriation 
acts,  and  they  are  designed  to  carry  out  a  Government  purpose.  The  puriH)So 
of  post  exchanges  is  stated  in  Special  Regulations^  No.  59,  1917,  page  12,  as 
follows : 

"  The  primary  purpose  of  the  post  exchange  is  to  supply  the  troops  at  reason- 
able prices  with  the  articles  of  ordinary  use,  wear,  and  consumption  not  sup- 
plied by  the  Government  and  to  afford  them  means  of  rational  recreation  and 
amusement.  Its  secondary  purpose  is,  through  exchange  profits,  to  provide, 
when  necessary,  the  means  for  Improving  the  messes." 

It  is  the  view  of  this  office  that  the  income  tax  statutes  have  no  applicn- 
tUm  to  post  exchanges,  even  though  they  may  in  a  very  liberal  sense  come 
within  the  terms  of  the  statute.  The  principle,  stated  by  the  Court  of  Claims 
{Dugan  v.  United  States,  34  Ct.  Cls.  458,  468),  is  considered  as  controlling. 
In  that  case  the  court  said : 

"  It  has  never  been  the  policy  of  the  Government  to  tax  Its  own  enterprises 
or  its  own  manner  or  method  of  doing  business;  and  inasmuch  as  post  ex- 
changes are  established  and  maintained  by  it  for  the  mental  and  physical  bet- 
terment of  its  troops  in  garrisons  and  posts,  with  resulting.  If  not  immediate, 
benefit  to  itself,  we  think  such  exchanges  are  exempt  from  the*  payment  of 
special  tax  for  the  sale  of  such  articles  as  the  regulations  permit." 

In  that  case  the  court  held  that  the  post  exchanges  were  not  within  the 
statute  imposing  special  internal  revenue  taxes  on  retail  dealers  In  intoxicating 
llciuors,  which  is  an  occupational  tax.  T  consider  that  the  same  principle 
governs  in  reference  to  the  income  tax,  which  is  essentially  a  tax  upon  a  busi- 
ness and,  as  stated  by  the  Court  of  Claims,  it  is  not  the  policy  of  the  Govern- 
ment to  tax  its  own  enterprises.    This  is  not  inconsistent  with  the  holding  ihut ' 
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a  post  exchnnge  is  linblo  for  tho  freight  tnx,  nor  for  the  s.alo  of  articlos  subject 
to  the  stamp  tax.  Inasmuch  as  In  both  cases  the  tax  will  enter  into  the  cost  of 
the  articles  which  will  be  paid  for  by  the  individual  consumer. 


ARTICLES  OF  WAK:  Claims;  Pay  and  Allowances;  Klgrht  of  Board  to 
Assess  Damages  for  Negligent  Injury  to  Property  by  Soldier  Lender  Ax- 
tleles  of  War  105. 

An  Army  truck  engaged  in  transporting  mall  to  a  military  camp,  because  of 
the  failure  of  the  brakes  to  operate  properly,  ran  into  and  injured  a  building 
owned  by  private  parties.  The  case  should  be  brought  before  a  board  of  officers 
for  investigation  under  the  provisions  of  article  of  war  105,  and  if  it  should 
appear  that  the  injury  was  caused  by  the  wrongful  act  or  neglect  of  the  driver 
of  the  truck  or  of  any  other  person  in  the  military  service,  the  damages  assessed 
by  such  board  should  be  deducted  from  the  pay  of  such  person.  The  provisions 
of  article  of  war  105  are  not  limited  to  those  injuries  caused  by  waste,  spoil, 
willful  destruction  or  depredation  of  property,  which  are  made  punishable  by 
court-martial  under  article  of  war  89,  but  said  article  of  war  105  provides  more 
prenerally  for  reparation  and  includes  other  forms  of  damage  to  property  and 
the  wrongful  taking  of  property,  including  negligent  injuries  thereto. 

153. 

War  Department,  J.  A.  G.  O.,  April  10,  1918.— To  The  Adjutant  General. 

1.  This  matter  is  before  this  office  for  an  opinion  on  the  question  as  to 
whether  a  claim  of  the  Postal  Telegraph  Co.  for  damage  alleged  to  have  been 
occasioned  by  an  Army  trudi  carr>'ing  mail  should  be  investigated  by  a  board 
of  officers  and  an  assessment  for  the  damages  made,  under  the  provisions  of 
Articles  of  War  lOo. 

2.  The  facts  stated  by  the  judge  advocate,  Camp  Wadsworth,  S.  C,  upon 
v.Iiich  the  matter  was  referred  to  this  office  are  as  follows : 

'*  On  January  27,  1918,  an  Army  truck  engaged  In  the  transportation  of  mail 
from  the  city  of  Spartanburg  to  Camp  Wadsworth,  because  of  the  failure  of 
brakes  to  properly  operate,  ran  over  the  sidewalk  and  injured  the  front  of  the 
ro.stal  Telegraph  Co/s  Building,  Morgan  Square,  Spartanburg,  S.  C.  Damages 
aniountlng  to  $108  are  claimed." 

'X  The  judge  advocate  further  states  as  follows : 

"  In  my  opinion  this  contains  none  of  the  elements  of  waste,  spoil,  destruc- 
tion, or  depredation  defined  in  Articles  of  War  89  as  offenses.  It  is  a  simple 
tort,  the  act  of  a  governmental  employee  on  duty  as  a  soldier  and  performing 
ordered  service  for  the  United  States  Government  In  my  opinion  a  claim  for 
damages  resulting  from  an  act  of  this  kind  is  not  within  the  purview  of  Articles 
of  War  105.  It  would  be  a  novel  proposition  to  hold  a  soldier,  who  was  engaged 
in  carrying  out  orders  of  competent  authority,  liable  for  the  payment  of  dam- 
niiros  after  an  Informal  hearing  before  a  board  of  officers,  where  the  agent  of  a 
cor{K)ratlon  In  the  same  position  and  who  had  committed  the  same  offense 
would  have  charged  his  princli)al  with  liability.  The  constitutionality  of  at- 
tempting to  deprive  a  soldier  of  his  property  to  settle  claims  of  this  nature  with- 
out giving  him  his  day  In  court  and  by  more  or  less  Informal  procedure  before 
a  board  of  officers  has  not  been  considered  by  this  office.  I  recommend  tliat  this 
matter  be  forwarded  to  The  Adjutant  General  of  the  Army  for  consideration 
by  the  Judge  Advocate  General,  for  a  ruling  as  to  w^hether  boards  of  officers 
appointed  under  article  105  are  limited  to  assessing  damages  for  property 
wrongfully  damaged  or  taken,  In  all  cases  where  the  damage  occurred  because 
of  neglect,  fault,  or  misconduct  of  persons  subject  to  military  law,  either  tor- 
tious or  criminal  in  nature  or  whether  article  105  does  not  contemplate  acts  of 
waste,  spoil,  depredation,  or  riot  as  set  forth  in  Articles  of  War  89." 

4.  In  the  view  of  this  office.  Articles  of  War  89  and  Articles  of  War  105  are 
essentially  different  in  their  provisions  and  purposes,  and  in  the  absence  of  the 
history  of  the  provisions  Incorporated  therein  there  would  be  little  discussion  of 
any  connection  existing  between  them. 

5.  Article  89  Is  a  disciplinary  artlc'e,  such  as  would  be  deemed  criminal  in 
ordinary  legal  parlance,  and  provides  for  the  punishment  by  courts-martial  of 
persons  subject  to  military  law  for  the  offenses  of  waste  or  .spoil  or  wHfiil  der 
Rtructlon  of  property,  unless  by  order  of  offender's  commanding  officer,  or 
depredation  or  riot. 

6.  Article  105  is  a  provision  for  the  protection  of  private  rights,  affording  to 
tlii;  injured  parties  a  remedy  analogous  to  that  open  to  litigants  in  civil  courts. 
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Here,  on  tlie  complaint  of  any  person  wlio  allies  himself  to  have  been  injured 
by  certain  iK-t.s  of  persons  subject  to  military  law,  the  complaint  shall  be  in- 
vestigated by  a  board,  which  when  It  finds  the  complaint  substantiated  and 
locates  the  responsible  parties,  may  assess  damages  against  them,  or  under 
certain  circimistauces  such  assessments  may  be  against  organizations  or  detach- 
moiUs.  By  the  terms  of  said  article,  this  action  is  to  be  taken  In  cases  where 
damage  has  been  done  to  the  property  of  the  complainant  or  his  property  luia 
been  wrongfully  taken. 

7.  A  reference  to  article  105  is  found  in  article  89,  but  this  is  only  In  a  pro- 
vision giving  to  courts-martial  the  power  to  dismiss  from  the  service  any  com- 
manding ofl9<*er  who,  ui)on  complaint  made  to  him,  refuses  or  omits  to  carry 
out  the  provisions  of  article  105  in  so  far  as  directing  stoppages  of  pay  against 
offenders  in  the  castes  falling  within  article  89  where  damages  siiall  have  been 
assessed  by  tlie  boanl  provided  for  by  article  105 ;  and  there  is  nothing  in  said 
provision  tliat  enlarges  the  scope  of  either  article  as  npplsring  to  the  btfenses 
specified  in  such  article,  for  which  disciplinary  punishin^it  is  to  be  meted  out 
in  the  one  and  reparation  is  to  be  afforded  an  injured  {Mirty  in  ttie  other.  Said 
provision  merely  adds  to  the  disciplinary  article  the  power  in  the  case  men- 
tioned to,  discipline  the  commanding  officer. 

8.  The  question  th«i  arises  whether  the  more  general  language  of  article  105 
in  providing  for  cases  where  complaint  was  made  tliat  ^  damage  has  been  done 
to  the  property  of  any  pers<»n  or  that  his  proiKjrty  has  been  wrongfully  taken  *' 
is  to  be  Interpreted  and  limited  by  the  particular  enumeration  of  offenses  found 
in  article  89  making  punishable  any  person  subject  to  military  law  who  **  com- 
mits any  waste  or  spoil  or  wilfully  destroys  any  property  whatsoever,  unless  by 
onler  of  his  commanding  officer,  or  commits  any  kind  of  depredation  or  riot." 

9.  This  (rfTice  In  an  opinion  dated  November  6,  1917  (Ops.  J.  A.  G.  153,  Hill 
case),  has  heretofore  intimated  that  where  a  horse  belonging  to  one  Hill,  a 
civilian,  was  injured  through  the  fault  of  the  driver  of  an  army  truck  In  driving 
against  said  horse,  damages  might  be  assessed  against  the  driver  of  the  truck 
under  said  article  105. 

So,  in  speaking  of  a  cas^e  where  a  team  of  horses  in  charge  of  an  Army  driver 
ran  and  collided  with  a  buggy  belonging  to  the  claimant  and  caused  damage, 
although  it  appeared  that  the  collision  was  due  to  inevitable  accident,  this  office 
in  an  opinion  dated  November  10,  1917  (Ops.  J.  A.  G.  153,  Stevens  case),  said : 
"  In  any  event  *  it  is  well  settled  that  the  United  States  Is  not  legally  responsible 
for  the'torts  or  criminal  acts  of  its  officers  or  agents.'  (Ertg.  Ops.  J.  A.  O.  1912, 
p.  242.)  The  responsibllly,  If  any,  in  such  cases  always  rests  upon  the  individual 
whose  negligence  or  wrongful  act  caused  the  damage ;  and  wherever  a  complaint 
is  made  of  damages  caused  by  tortious  or  criminal  acts  of  persons  subject  to 
military  law,  then,  under  Articles  of  War  105,  where  the  personal  liability  of 
any  such  person  is  established  provision  Is  nuide  for  deduction  sufficient  to  sat- 
is!^ any  such  claim."  And  so  In  the  Stedmann  case,  whi<A  was  based  on  an 
Injury  to  crops  where  there  was  doubt  whether  such  injury  was  caused  by  an 
unne<-essary  or  wilful  tres^wss  or  whether  it  was  the  result  of  some  careless  or' 
ordinary  act  In  an  opinion  dated  February  15, 1918  (Ops.  J.  A.  0. 153),  this  office 
stated,  that  *'  wherever  «  complaint  is  made  that  the  damages  are  caused  by  the 
tortious  or  criminal  acts  of  persons  subject  to  milltai-y  law,  then,  under  Articles 
of  War  105,  whew*  the  pei'sonal  liability  of  any  such  pt^rson  !s  established,  provi- 
sion is  made  for  deductions  sufficient  to  satisfy  any  such  claim." 

10.  On  the  other  hand,  an  examination  of  said  articles  80  and  105  from  n 
historical  ixilnt  of  view  demonstrates  that  they  were  written  into  the  act  of 
August  29,  1916  (39  Stat.  619,  604,  667),  to  take  the  place  of  articles  54  and  55 
found  in  the  old  Articles  of  War. 

In  the  statement  made  by  the  Judge  Advocate  General  of  the  Army  on  May 
27,  1912,  in  a  hearing  before  the  Committee  on  Military  Affairs  of  the  House  of 
Representatives,  which  was  tlien  considering  the  bill  that  afterwards  became 
the  act  of  August  29.  1916,  supra,  the  present  Articles  of  War,  the  Judge  Advo- 
cate General,  who  had  prei«red  the  said  bill,  said,  on  pages  71  and  72  of  the 
report  of  the  hearing: 

"Article  SJ)  is  a  partial  substitute  f(ir  existing  articles  54  awl  55.  It  provides 
the  punitive  part  of  these  articles.  The  administrative  part  Is  transferred  to 
new  article  105.  to  which  I  will  later  call  your  attention.  Wljen  our  soldiers 
take  the  field  thei-e  are  not  Infrequently  minor  depreciations  against  the  property 
of  civilians.  Arti<'les  54  and  5,^»  were  Intendeil  to  remedy  that.  They  direct 
officers  to  keep  order  and  re<lress  abuses,  such  as  maltreating  persons  or  the 
wilful  destruction  of  proi)erty,  and  to  see  that  Justice  was  done  to  anyone  whoso 
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property  had  been  despoiled  to  the  extent  that  the  offender's  pay  sliull  go 
toward  reparation." 

In  explanation  of  changes,  on  page  53  of  the  comparative  print  of  S.  3191, 
64th  Congress,  showing  the  proposed  new  Articles  of  Wai%  with  the  old  Articles 
of  War,  the  following  is  found : 
.  "Article  104.  This  later  was  renumbered  105,  Is  considered  out  of  its  place, 
and  in  connection  with  article  89,  for  tliB  reason  that  it  provides  the  procedure 
to  be  followed  in  nmklng  reparation  for  any  act  of  waste,  spoil,  or  destruction 
denounced  and  punished  under  the  latter  article. 

"Article  89  is  a  consolidation  of  the  punitive  parts  of  existing  articles  54  and 
55.  It  omits  certain  language  of  the  existing  articles  archaic  in  character  and 
not  descriptive  of  modern  conditions.     ♦    ♦     » 

"Article  104.  This  article  is  intended  to  provide  the  administrative  ma- 
chinery by  >Vlilch  money  rei)aration  for  acts  of  waste,  si>oil,  destruction,  or 
depredation  denounced  in  article  89  as  offenses  shall  be  made  effective.  It  is 
a  defect  of  the  existing  code  that  it  prescribes  no  procedure." 

Also  in  the  Manual  for  Courts-Martial,  paragraph  481,.  it  is  stated  as  follows* 

"Article  105  imposes  upon  a  commanding  officer,  upon  receipt  of  a  complaint 
that  damage  has  been  done  to  the  property  of  any  person,  or  that  his  proi)erty 
has  been  wrongfully  taken,  by  any  person  subject  to  military  law,  the  duty  to 
convene  a  board  of  officers  consisting  of  any  number  from  one  to  three  to  in- 
vestigate the  complaint.  The  article  provides  the  administrative  machinery  by 
which  money  reparation  for  acts  of  waste,  spoil,  destruction,  or  depredation, 
denounced  in  A.  W.  89  as  offenses,  shall  be  made  effective." 

And  it  is  argued  that  the  meaning  of  these  expressions  is  that  article  105 
should  be  construed  to  cover  only  those  offenses  mentioned  in  article  89. 

U.  Obviously  the  offenses  intended  to  be  taken  cognizance  of  under  the  two 
articles  can  not  be  consistently  the  same.  Riot,  for  example,  does  not  neces- 
sarily imply  the  damaging  or  taking  of  any  property ;  while  waste,  spoil,  wilful 
destruction,  and  depredation  all  refer  to  the  damaging  or  taking  of  property, 
but  may  as  well  refer  to  the  property  of  an  officer  as  to  that  of  a  civilian,  and 
yet  there  can  be  no  complaint  preferred  under  article  105  by  an  officer. 

12.  It  is  well,  perhaps,  to  observe  that  unless  some  limitation  be  recognized 
In  the  construction  of  article  105,  such  as  restricting  its  operation  to  cases  of 
wilful  injury  and  the  wilful  taking  of  property  and  excluding  simple  negligence, 
the  boards  appointed  under  said  article  may  sometimes  experience  difficulty  in 
di-sposing  of  cases  involving  the  technical  law  of  negligence,  and,  perhaps,  too. 
It  might  have  been  sound  policy  on  the  part  of  Congress  to  have  limited  the 
reparation  to  be  accorded  through  military  tribunals  to  cases  of  wilful  injury 
and  positive  and  intentional  wrongdoing  on  the  part  of  persons  subject  to  mili- 
tary law.  But,  on  the  other  hand,  it  may  with  equal  force  be  said  that  unleas 
all  tortious  acts,  including  negligence,  where  the  property  of  civilians  is  in- 
jured, be  construed  to  fall  within  the  purview  of  article  105,  civilians  would 
in  most  cases  be  left  with  no  practical  redress  against  persons  subject  to  mili- 
tary law  for  that  class  of  offenses,  because  such  offenders  are  always  with 
difficulty  brought  before  civil  tribunals,  and  their  pay  is  not  subject  to  garnish- 
ment and  execution  out  of  a  court  of  law  upon  judgments  where  rendered 
against  them  would  most  frequently  result  in  the  plaintiffs  "  having  their 
trouble  for  their  pains."  Besides,  an  important  point  to  be  noted  in  this  con- 
nection is  that  while  the  old  article  54  Impliedly  gave  to  civilians  a  right  to 
pecuniary  redress  through  military  channels  for  certain  Injuries  to  the  person, 
the  new  article  105  contemplates  such  redress  only  in  cases  of  injury  to  prop- 
erty, and  in  this  way  goes  far  to  relieve  what  often  might  be  for  a  board  con- 
vened under  article  105  a  much  more  difficult  situation  than  that  presented  in 
the  ordinary  tort  confined  to  Its  effect  upon  property. 

13.  It  is  true  that  under  the  old  Articles  of  War  there  was  no  redress  for 
an  Injuretl  civilian  except  for  the  specific  offenses  set  forth  in  article  54,  which 
were  "  beating  or  otherwise  ill-treating  any  person,  disturbing  fairs  or  markets, 
or  committing  any  kind  of  riot,  to  the  disquieting  of  the  citizens  of  the  United 
States,"  and  those  set  forth  in  article  55,  which  were  "  any  waste  or  spoil,  either 
in  walks  or  trees,  parks,  warrens,  fish  ponds,  houses,  gardens,  grain  fields,  in- 
dosures,  or  meadows,"  or  where  the  soldier  "  maliciously  destroys  any  property 
whatsoever  belonging  to  inhabitants  of  the  United  States  (unless  by  order  of  a 
general  oflScer  cammandlng  a  separate  Army  In  the  field),"  and  redress  in  such 
cases  was  socui-ed  without  any  direct  statutory  authority  as  to  the  method  of 
procedure.  So,  the  most  notable  effect  of  the  substitution  of  the  new  nrtlclos  80 
and  10.1  for  the  old  articles  54  and  55  Is  to  mark  out  and  legalize  the  procedure, 
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ns  was  tef?tif5ed  to  at  the  hearing  before  the  Committee  on  Mllltaiy  Affairs, 
supra.  But  It  can  not  be  supposed  that  the  distinct  changes  of  phraseology 
in  describing  the  offenses  to  which  the  new  procedure  was  to  be  applied  were 
without  some  significance;  language  must  be  taken  to  mean  something;  a  delib- 
erate and  substantial  cliange  in  language  could  scarcely  have  been  intended 
to  have  no  effect ;  and  especially  are  such  rules  of  construction  operative  whea 
there  are  found  in  the  very  nature  of-  the  matter  reasons  fully  sufficient  to 
Induce  the  draftsman  and  lawmakers  to  differentiate  between  the  cases  for 
which  offenders  are  to  be  disciplined  by  a  court-martial  under  article  89  and 
those  for  which  reparation  is  to  be  accorded  to  civilian  claimants  by  a  board 
under  article  105.  And  the  fact  that  the  enumeration  of  offenses  found  in  the 
old  article  55  is  there  embedded  in  disciplinary  provisions  for  courts-martial, 
which  have  no  jurisdiction  to  adjudge  pecuniary  reparation  to  claimants,  fur. 
nishes  an  equally  good  reason  to  account  for  the  differences  to  be  noted  be- 
tween that  enumeration  and  the  description  of  offenses  found  in  the  new 
article  105  providing  for  reparation  for  civilians  through  the  boards  to  be 
created  thereunder. 

14.  In  the  light  of  the  full  situation,  the  quotations  from  the  Judge  Advocate 
Oonoral  at  the  committee  hearing,  as  well  as  the  explanation  of  the  new 
Articles  of  War  as  compared  with  the  old  and  the  statement  from  the  Manual 
for  Courts-Martial,  all  as  set  out  hereinabove,  may  easily  be  harmonized  with 
the  view  that  the  language  contained  in  article  105  is  not  to  be  measured  or 
restricted  by  the  language  contained  In  article  89.  All  that  was  Intended  by 
the  expressions  so  quoted  was  that  the  cases  of  waste,  spoil,  wilful  destruction, 
and  depredation  denounced  by  article  89  and  thereby  made  cognizable  by  courts- 
martial  are  also  made  offenses  for  reparation  to  Injured  parties  by  boards 
under  article  105.  There  Is  no  necessity  to  consider  such  expressions  as  ex- 
clusive in  their  effect ;  and  when  more  general  language  is  found  in  article 
105,  which  will  Include  all  the  offenses  enumerated  in  those  quoted  expressions, 
there  Is  no  failure  of  reconciliation  between  said  expressions  and  an  opinion 
holding  that  article  105  has  In  respects  a  broader  scope,  as  it  has  in  other 
respects  a  narrower  scope,  than  article  89. 

15.  It  Is  the  opinion  of  this  office  that  the  language  of  article  105  botli 
broadens  and  narrows  the  class  of  cases  falling  thereunder  as  compared  with 
article  89  and  with  the  old  articles  54  and  55.  It  narrows  In  that  It  excludes 
riot  found  in  article  89  and  excludes  the  personal  offenses,  not  Injuries  to  proi> 
erty,  found  In  the  old  article  54 ;  and  It  broadens  In  that  besides  the  waste, 
spoil,  and  malicious  destruction  mentioned  In  the  old  article  55  and  the  waste, 
spoil,  destruction,  and  depredation  mentioned  In  article  89  it  provides  more  gen- 
erally for  reparation,  and  includes  other  damage  done  to  property  and  property 
wr6ngfully  taken. 

16.  Applying  the  results  of  the  foregoing  inquiry  to  this  case  It  would  appear 
that  the  driver  of  the  truck  which  caused  the  injury  to  the  Postal  Telegraph 
(Jo.  should  have  the  damages  assessed  against  him  by  a  board  of  officers  and 
Ills  pay  stopped,  in  accordance  with  the  provisions  of  article  105,  but  provided 
only  that  he  was  guilty  of  negligence  in  causing  the  injury.  Negligent  injury  to 
the  property  of  the  complainant  would  fall  within  the  scope  of  said  article 
and  render  the  wrongdoer  responsible  therefor;  but  there  would  be  no  liability 
upon  the  United  States  to  cover  damages  for  such  a  tort.  The  fact,  however, 
that  the  principle  of  respondent  superior  does  not  apply  as  against*  the  Govern- 
ment In  such  a  case  affects  In  nowise  the  responsibility  of  the  driver,  for, 
although  an  ordinary  master  within  said  principle  might  be  liable  at  common 
law  yet  that  Is  of  no  materiality  in  determining  the  responsibility  of  the  imme- 
diate wrongdoer. 

17.  If  the  driver  was  negligent  In  the  use  of  the  truck  either  In  the  manner 
of  or>eratlng  it,  or  in  operating  a  defective  truck  without  reporting  the  defect  to 
his  superior  who  was  ignorant  thereof,  he  should  be  held  responsible.  If,  how- 
ever, he  was  operating  a  defective  truck  in  accordance  with  his  orders  and 
llie  defect  was  known  or  had  been  reported  to  his  superior,  then  It  may  well  be 
that  the  superior  and  not  the  driver  should  be  held  responsible  for  the  injury, 
under  said  article  105. 

18.  It  Is  unnecessary  to  discuss  the  point  suggested  by  the  judge  advocate 
as  to  the  constitutionality  of  depriving  a  soldier  of  his  property  to  settle  claims 
of  the  nature  covered  by  Articles  of  War  105.  Congress  has  coipplete  control  as 
to  tlie  amount  of  pay  a  srildler  may  receive.  It  may  demand  his  services  and 
deny  him  all  pay  and  it  may  abridge  as  It  deems  proper  any  right  to  remunera- 
tion that  it  grants. 
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19.  In  view  of  the  foregofnjr,  It  is  the  opinion  of  this  oflioe  that  this  cnse  should 
lie  bronght  before  a  board  of  officers  for  investigation  under  the  provisions  of 
said  Articles  of  War  105,  and  the  responsibility  for  the  injury  to  the  I»ostal  Tele- 
graph Co.  determined  by  that  board  in  accordance  with  the  views  herein 
enunciated. 

CLAIMS:  Appropriations;  Damages  Incident  to  the   Operations  of  tlio 
Army;  Injuries  to  Steamship  by  Army  Transport  Service  Tng. 

Damages  to  a  privately  owned  steamship  resulting  from  a  collision  between 
such  steamship  and  an  Army  Transport  Service  tug  engaged  in  moving  supplies 
for  the  Quartermaster  Corps,  causetl  by  the  negligence  of  the  master  of  such 
tug,  are  not  payable  from  the  appropriation  "  For  the  pjiyment  of  claims  for 
dnn»agi^s  to  and  loss  of  private  pniperty  incident  to  the  training,  practice,  and 
operjitfons  of  the  Army.'*  (40  S^tat.  40,  59.  See  Bui.  No.  72,  W.  D.  1917,  p.  4.) 
If  the  said  tug  was,  at  the  time  of  the  Injury,  under  charter  to  the  United 
States,  and  if  her  charter  in  effect  provided  that  the  Government  should 
return  the  vessel  to  her  owners  free  and  clear  from  Hens  or  claims  for  which 
she  might  be  liable  In  rem,  it  would  be  proper  for  the  Government  to  pay 
this  claim  out  of  the  appropriation  for  the  "  Transportation  of  the  Army  and 
Us  supplies."  (40  .%tat.  345,  360.)  If  the  case  does  not  .fall  within  this  pro- 
^ision,  since  the  damage  was  caused  by  the  negligent  management  of  a  tug 
openitefl  by  the  Government  for  war  purposes,  it  would  be  open  to  the  President, 
in  his  discretion,  to  authorize  the  payment  of  said  cla?m  from  the  appropriation 
of  .$100,000,000  provided  in  the  act  of  April  17,  1917  (40  Stat.  2,  28),  and  con- 
tinned  and  made  available  by  the  act  of  December  15,  1917  (40  Stat.  429). 

509.1, 

War  I>epartment,  J.  A.  G.  0.,  April  10.  1918.— To  The  Adjutant  General. 
•  1.  The  remarks  of  this  office  are  requested  as  to  whether,  in  view  of  the  sur- 
rounding facts,  certain  damage  caused  to  the  steamer  Nieuw  Amsterdam  by 
collision  with  the  barge  Anna  i\  while  under  tow  of  American  Transport  Serv- 
ice tug  No.  2,  on  October  25,  1917,  can  be  p^id  under  the  appropriation  covering 
"  I*ayuient  of  claims  for  damages  to  and  loss  of  private  property  "  In  the  act  of 
May  12,  1917  (40  Stat.  40,  59). 

2.  The  record  discloses  that  on  the  morning  of  October  25,  1917,  the  master 
of  the  Army  Transport  Service  tug  A'o.  2  was  ordered  to  remove  the  barge 
Anna  C  from  one  l>erth  to  another  in  the  port  of  Hoboken,  N.  J.;  that  he  did 
take  said  barge  In  tow,  and  while  moving  did  negligently  permit  said  barge  to 
strike  the  steamer  Niaito  Amsterdam^  so  that  a  coal  port  and  hinge  were  torn 
from  the  latter  vessel,  causing  damage  to  her  to  the  extent  of  $159.20;  that 
the  coal  ports  of  said  steamer  had  been  left  open  and  were  in  an  Improper  con- 
dition, but  that  she  was  lying  quietly  in  her  own  berth,  and  said  ports  were 
oi>en  because  of  the  need  of  ventilation  arising  from  fire  In  her  coal  bunkers. 

3.  The  board  appointed  to  Investigate  the  damage  ajid  fix  the  responsibility 
th<'refor  originally  reported  that  both  the  Nieuw  Amsterdam  and  the  tug  were 
at  fault,  and  that  each  of  them  should  bear  one-half  of  the  damage.  This  rec- 
ommendation being  disapproved  by  the  Acting  Quartermaster  General,  how- 
ever, on  the  ground  tliat  the  open  port  merely  furnished  a  condition  for  the 
Injury  and  was  not  a  contributory  cause  thereto,  the  board  revised  its  finding 
and  recommended  that  the  United  States  pay  the  whole  amount  of  said  damage 
to  the  owners  of  thie  Nieuw  Amsterdam,  on  account  of  the  negligence  in  the  tug 
master  in  permitting  the  tug  to  collide  with  the  steamer. 

4.  Agreeing,  as  this  office  does,  with  the  latter  finding,  to  the  efi'ect  that  the 
cause  of  the  injury  was  entirely  the  negligence  of  the  master  of  the  tug  and 
that  no  part  of  the  damage  should  be  bornfi  by  the  owners  of  the  steamer,  I  am 
r»l)liged  to  advise  that  it  is  Impossible  to  pay  the  amount  of  the  damages  found 
from  the  particular  appropriation  suggested.  The  act  of  May  12,  1917,  in  its 
provision  for  claims  for  damages  to  and  loss  of  private  property,  merely  appro- 
priates certain  moneys  for  the  payment  of  claims  for  damage  to  property  inci- 
dent to  the  practice,  training,  and  operations  of  the  Army. 

5.  It  Is  not  clear  from  the  record  In  Just  what  duty  the  tug  was  engaged  at 
the  time  of  the  injury.  It  la  assumed,  however,  that  It  was  either  owned  by 
the  UnlttHl  States  or  had  been  chartered  by  the  Government  for  war  work, 
and  that  she  was  engaged  In  moving  supplies  for  the  Quartermaster  Corps  of 
the  Army.  But  with  this  assumption.  It  can  not  be  held  that  the  damage  to 
tho  Nidiw  Amsterdam  was  "Incident  to  the  training,  practice,  and  operations 
of  the  Army,"  within  the  terms  of  the  statute  cited. 
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G,  In  a  case  involving  a  claim  for  damages  received  in  a  collision  with  an 
Army  truck  this  office,  In  an  opinion  dated  November  15,  1917  (1  Ops.  J.  A.  G. 
225,  22G),  expressed  the  opinion  that: 

''The  word  'operations'  as  used  in  the  statute  is  not  sufficiently  broad  to 
inoludo  maintenance,  and  used  as  it  is  with  the  words  'training'  and  'prac- 
tice/ and  because  of  its  military  significance,  it  would  indicate  movement  -and 
activity. 

"Accordingly,  the  character  of  the  claim  for  which  payment  is  contemplated 
by  the  statute  as  falling  within  the  meaning  of  the  term  *  incident  ♦  ♦  ♦  to 
the  operations  of  the  Army '  is  a  claim  having  as  its  basis  a  damage  which  has 
been  occasioned  by  an  act  done  in  connection  with  some  movement  or  activity 
of  the  Army.  The  motor  truck  at  the  time  of  the  collision  was  not  being  used 
in  the  movement  of  troops,  but  in  the  maintenance  of  the  Army.  Therefore,  the 
collision,  which  resulted  in  the  alleged  damage,  was  not  incident  to  the  opera- 
tions of  the  Army." 

7.  Although  the  damage  found  can  not  be  paid  from  the  appropriation  suggested, 
yet  if  the  steamer  Nieuw  Amsterdam  is  owned,  as  presumably  it  is,  by  a  Dutch 
corporation,  the  Holland- American  Line,  and  was  damaged  through  the  negligent 
management  of  the  tug  operated  by  the  United  States  Government  for  war  pur- 
poses, it  may  not  be  inappropriate  to  recommend  payment  of  the  claim  to  the 
President  from  the  appropriation  of  $100,000,000  ''for  t^  national  security 
and  defense,  and  for  each  and  every  puriwse  connected  tlierewith,  to  be  ex- 
l>onded  in  the  discretion  of  the  President,"  contained  in  the  general  deficiency 
appropriation  act  approved  April  17,  1917  (40  Stat.  2,  28),  and  continued  and 
made  available  by  the  act  approved  December  15,  1917  (40  Stat.  429).  Or,  if 
the  said  tug  was  at  the  time  of  the  injury  under  charter  to  the  United  States 
and  her  charter  party  provided  that  the  Government  should  return  the  vessel 
to  her  owners  free  and  clear  from  liens  or  claims  for  which  she  might  be  liable 
in  rem,  it  may  well  bo  that  within  the  contract  provision  of  the  charter  party 
the  Government  should  pay  tliis  claim  out  of  tJie  appropriation  for  the  "  Trans- 
portation of  the  Army  nnd  its  supplies  "  found  in  the  above  mentioned  act  of 
October  6,  1917  (40  Stat.  345,  360).  The  fact  that  the  chartering  of  vessels  is 
authorized  and  appropriated  for  in  said  provision  of  said  act,  and  that  charter 
parties,  by  virtue  of  such  authority,  provide  that  the  vessels  chartered  shall  be 
returned  to  their  private  owners  free  and  clear  from  liability,  should  be  suffi- 
cient to  authorize  the  payment  of  such  damages  as  may  be  incurred  in  such  a 
case  as  thus  suppose<i.  The  obligation  of  the  Government  would  be  contractual 
and  not  tort. 

S.  As  manifestly  the  record  In  this  case  does  not  disclose  sufficient  facts  to 
sur)ply  the  basis  for  a  concrete  opinion,  tlie  matter  can  only  be  returned  with 
the  above  remarks  in  the  nature  of  suggestions  for  guidance. 


DISCHARGE:  Necessity  of  Notice;  Yalidity  of  Notice  to  Soldier  Sick  in 
Hospital;  Appropriations;  Burial  Expenses. 

An  enlisted  man  while  a  patient  in  a  base  hospital  was  ordered  discharged 
per  surgeon's  certificate  of  discharge.  A  certificate  of  discharge  was  thereupon 
issued.  Between  the  date  the  discharge  was  issued  and  the  date  of  his  death 
ho  was  not  at  any  time  in  physical  condition  to  receive  notice  of  the  fact  that 
ho  had  been  discharged  from  the  service.  A  discharge  takes  effect  from  tho 
date  upon  which  notice,  either  actual  or  constructive,  is  served  upon  the  person 
to  be  discharged.  (Dig.  Ops.  .T.  A.  G.  1912,  p.  448.)  When,  however,  a  soldier 
by  reason  of  illness  is  not  at  tlic  time  in  a  fit  condition  to  protect  his  rights  or 
properly  to  care  for  any  business  transaction,  the  delivery  to  him  of  a  copy 
of  a  discharge  certificate  does  not  constitute  legal  notice  of  such  discharge. 
(Ops.  J.  A.  G.  220.8,  Feb.  11,  1918.)  Accordingly,  in  the  present  case,  whether 
or  not  a  copy  of  the  discharge  was  actually  delivered  to  the  soldier  prior  to  his 
death,  such  discharge  was  wholly  inoperative  and  without  legal  effect  to 
separate  him  from  the  mllitai'y  service  of  the  United  States.  Under  the  provi- 
sions of  tho  sundry  civil  appropriation  act  of  .Tune  12,  1917  (40  Stat.  105,  130), 
for  tho  "  disposition  of  the  remains  of  officers,  soldiers,"  etc.,  the  Boldier*s 
father  can  legally  be  reimbursed  for  the  cost  of  his  burial. 

220.8. 

War  Department,  J.  A.  G.  O.,  April  10,  1918.— To  Tlie  Adjutant  General. 
1.  These  pajjcrs  relate  to  Hie  case  of  late  Pvt.  Samuel  L.  Parks,  Company  B, 
Oi;o  hundi-ed  and  twenty -secoiui  Infantry,  who,  it  is  stated,  was  ordeivd  dis- 
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charge4l  from  tbe  Army  "i)er  surgeon's  certificate  of  discharge,  third  indorse- 
ment, Headquarters,  Thirty-First  Division,  February  18,  1918,"  and  who  was,  at 
that  time,  a  patient  in  tlie  base  hospital  at  Gamp  Wheeler,  Ga.,  *'  too  weak  to 
receive  notification  of  discharge."  The  certificate  of  discharge  was  dated 
March  2.  Parks  died  March  11,  1918,  at  the  above  institution  without,  so  far 
as  is  disclosed,  receiving  notice  thajf  he  had  been  discharged.  The  commanding 
officer  of  Company  B,  One  hundred  and  twenty-second  Infantry,  states  that 
the  discharge  of  Parks  on  March  2,  1918,  "  was  erroneous  "  and  I'equests  that 
he  be  "restored  to  duty  as  of  that  date."  An  expression  of  opinion  by  tliis 
oflice  is  desired  "  whether  under  tlie  circumstances  the  discharge  of  this  soldier 
was  effective." 

2.  Tlie  nature  of  Parks'  disability  resulting  in  his  con^nement  in  the  base 
hospital,  is  not  disclosed ;  but  it  is  assumed,  in  the  absence  of  a  'showing  to 
the  contrary,  that  it  was  contracted  in  line  of  duty;  and  that  he  >vas  not  at 
any  time  during  the  period  l)etween  the  date  the  discharge  was  issued  and  the 
date  of  his  death  in  physical  condition  to  receive  notice  of  the  fact  that  lie  had 
been  discharged  from  the  service  by  reason  of  dLsabilit5\  It  is  well  settled 
that  a  discharge  takes  effect  from  the  date  upon  which  notice,  eitlier  actual 
or  constructiA^e,  is  served  upon  the  person  to  be  discharged.  (Dig.  Ops.  J.  A.  (}. 
1012,  p.  448.)  And  in  a  recent  opinion  of  this  office  it  was  held  that  a  soldier 
seriously  ill,  confined  in  a  hospital,  who  was  not  in  any  condition  by  reason  of 
his  illness  to  protect  his  rights  or  proi>erly  care  for  any  business  transaction, 
and  a  discharge  was  issued  in  his  case  on  account  of  such  disability,  and  a 
copy  of  the  discharge  certificate  delivered  to  him,  that  this  did  not  constitute 
legal  notice  of  sucii  discharge,  without  wiilch  the  discharge  w*as  Inoperative 
and  void.  (Ops.  J.  A.  Cr.  22().8,  Feb.  11,  1918.)  It  is  to  be  observed,  so  far  as 
the  papers  in  reference  disclose.  Parks  never  at  any  time  receivetl  notice  that 
It  was  proposed  to  discbarge  him  from  the  Army,  or  that  a  discharge  certificate 
had  in  fact  been  issued ;  and  the  papers  indicate  his  physical  condition  to  have 
been  such  from  March  2,  1918,  the  date  the  discharge  was  issued,  to  March  11, 
1918,  the  date  of  his  death,  that  even  had  there  been  delivered  to  him  a  copy 
of  the  discharge  certificate  t^e  question  of  whether  this  action  would  have  con- 
stituted legal  notice  of  his  discharge  would  not  ai^>ear  to  be  free  from  doubt  in 
the  light  of  the  opinion  of  this  office  of  February  11,  1918,  above  referred  to. 

3.  From  the  circumstances  above  set  out,  it  is  the  opinion  of  this  office  that 
the  discharge  dated  March  2,  1918,  issued  in  the  case  of  the  late  Pvt.  Parks, 
was  wholly  inoperative  and  without  legal  effect  to  separate  him  from  the  mili- 
tary service  of  the  United  States. 

War  Department,  J.  A.  G.  O.,  April  16,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  whether  or  not  the  discharge 
issued  in  the  case  of  Pvt.  Riley  was  legal  and  effective,  and  whether  or  not  his 
father  can  legally  be  reimbursed  for  the  cost  of  burial  of  his  sou  and  the  cost 
of  his  transportation  from  Camp  Pike,  Ark.,  to  his  home. 

2.  It  is  shown  that  Pvt.  John  H.  Riley  was  ill  in  the  base  hospital  at  Camp 
Pike,  Ark.,  for  several  months  prior  to  February  15,  1918 ;  that  a  discharge  for 
him  was  requested  by  his  regimental  commander  on  February  6,  1918,  with  the 
recommendation  that  it  be  dated  forward ;  that  a  discharge  was  made  out  and 
date<l  Februai-y  15, 1918,  and  sent  to  his  company  commander;  tliat  on  February 
35,  1918,  lie  left  the  hospital  with  his  father  and  reached  home  that  day  or  tho 
next,  and  on  February  16,  1918,  he  died ;  that  his  discharge  was  never  delivered 
to  him;  that  his  father  did  go,  on  Februarj'  15,  1918,  with  a  sergeant,  to  tho 
quarterma^er  with  the  discharge  certificate  and  other  papers,  but  being  too  late 
for  business  that  day,  the  discharge  certificate,  together  with  certain  pay,  was 
mailed  to  Pvt.  Riley's  home  address  on  February  19,  1918,  three  days  after  his 
death. 

3.  As  it  does  not  appear  that  the  discharge  was  ever  delivered  to  Pvt.  Riley, 
nor  that  it  was  shown  to  him  or  that  he  was  otherwise  ofl^clally  notified  thereof. 
It  is  the  opinion  of  this  office  that  it  never  became  effective,  and  that  Pvt.  Riley 
died  on  the  active  list  of  the  Army. 

4.  The  provisions  in  the  sundry  civil  appropriation  act  of  June  12,  1917  (40 
Stat.  105,  130)  for  the  "disposition  of  wmains  of  ofllcers,  soldiers,  civllinn  em- 
ployees," etc.,  makes  appropriation  for  the  interment  or  preparation  and  trans- 
portation to  their  homes  "of  the  remains  of  officers,  including  acting  assistant 
surgeons  and  enlisted  men  of  the  Army  active  list,"  and  further  provides : 

"  In  any  case  where  the  expenses  of  burial  or  shipment  of  the  remains  of 
officers  or  enlisted  men  of  the  Army  who  die  on  the  active  list  are  borne  by  In- 
dividuals, where  such  expenses  would  have  been  lawful  claims  against   the 
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Government,  reimbursement,  to  such  individuals  may  be  made  of  the  amount 
allowed  by  the  Governent  for  such  services  out  of  this  sum." 

!j.  In  the  circumstances  above  set  out  it  is  the  opinion  of  this  office  that  PvL 
Kiley's  father  can  legally  be  reimburse<l  from  the  appropriation  above  mentioned 
for  the  cost  of  burial  of  his  son  and  the  cost  of  transportation  from  Camp 
Pike  to  his  home. 


1>IS€IPLIN£:  Evidence;  Competency  of  Mnster  Rolls  and  of  Oral  Report 
of  Noncommissioned  Officer  to  Establish  Absence  Withoat  Leare. 

The  entry  of  the  fact  of  absence  without  leave  in  the  muster  rolls  is  to  l>e 
rep:arded  as  an  official  statement  in  the  performance  of  duty  and  under  a  sense 
of  responsibility  therefor  by  one  whose  duty  it  is  to  ascertain  the  truth  of  the 
statement  and  make  accurate  entry  of  the  same.  As  such  the  record  is  oriirinnl 
evidence  of  the  fact  of  abwnice  Avithout  leave  and  its  probative  force  rests  upon 
the  presumption  that  public  officers  do  their  duty,  and  that  when  it  is  a  part  of  the 
duty  of  tlie  public  officer  to  make  a  statement  as  to  a  fact  coming  within  his  offi- 
cial cognizance  the  great  probability  is  that  he  does  his  duty  and  makes  a  correct 
statement. 

A  statement  made  officially  by  a  noncommissioned  officer  to  his  company  mm- 
nianiler  with  reference  to  facts  ascertained  pursuant  to  tlie  order  of  the  latter, 
being  hearsay,  Is  not  competent  evidence  of  the  fact  so  stated.  If  admissible  at 
fill,  evidence  of  such  a  statement  can  be  so  only  as  coming  within  the  category 
of  "  official  statements."  An  oral  report  can  not  be  brought  within- this  category 
at  all.  because  writing  Is  of  the  essence  of  such  evidence.  But  even  if  such  re- 
port be  in  writing,  the  hearsay  rule  is  still  operative,  for  the  reasons  that  the 
status  of  the  person  reporting  is  not  that  of  a  public  officer  and  that  the  rep(»rt 
is  not  made  in  pursuance  of  a  duty  requiring  the  observations  of  the  ropoi'ting 
jierson  to  be  committed  to  record.  "If  evidence  Is  hearsay  It  does  not  become 
admissible  because  It  was  made  to  an  officer  In  the  course  of  an  official  lnv(\stl« 
gntlon."  (M.  C.  M.,  par.  221).  To  permit  such  statements,  made  to  an  officer, 
as  the  one  in  question  to  be  admitted  in  evidence  would  be  to  strike  at  the  ac- 
cused's valuable  right  of  cross-examination. 

250.4  April  10,  1918. 

I'rom :  The  Office  of  the  Judge  Advocate  General. 
To :  Department  Judge  Advocate. 

1.  ♦  ♦  ♦ 

2.  With  reference  to  your  question  regarding  admissibility  In  evidence  of 
muster  rolls  to  establish  absence  without  leave,  in  a  charge  of  desertion,  atten- 
tion Is  invited  to  Manual  for  Courts-Martial,  paragraph  284: 

"Absence  without  leave  Is  usually  proved  by  the  evidence  of  an  officer  or  non- 
comml8sione<l  officer  of  the  company  of  the  accused  to  the  effect  that  he  was 
absent  from  his  organization  without  authority  for  a  certain  period,  but  if  such 
witnesses  are  not  available  it  may  be  proved  by  the  entries  on  the  muster  rolls." 

This  statement,  however,  apparently  leaves  open  the  question  as  to  whether 
such  muster  rolls  are  admissible  for  the  purpose  without  prellmlnarj'  proof  of 
the  unavailability  of  the  witnesses.  Reference  to  an  opinion  of  this  office  under 
date  of  March  7,  1905,  C.  17635,  furnishes  an  answer  to  the  question.  It  was 
there  said : 

"The  entry  of  the  fact  of  absence  without  leave  In  the  muster  rolls  Is  to  be 
regarded  as  an  official  statement  In  the  performance  of  duty  and  under  a  sense 
of  responsibility  therefor  by  one  whose  duty  It  was  to  ascertain  the  truth  of 
the  statement  and  make  accurate  entry  of  the  same.  As  such  the  record  is 
original  evidence  of  the  fact  of  absence  without  leave,  and  its  probative  force 
rosts  upon  the  presumption  that  public  officers  do  their  duty;  that  when  it  Is 
a  part  of  the  duty  of  the  public  officer  to  make  a  statement  as  to  a  fact  coming 
within  his  official  cognizance  the  great  probability  is  that  he  does  his  duty  and 
makes  a  correct  statement.  (Wlgmore  on  Evidence,  vol.  3,  sec.  1652.)  No 
express  statute  or  regulation  is  needed  for  creating  the  authority  to  n}ake  the 
statement,  the  existence  of  the  duty,  and  not  the  source  of  Its  creation,  being 
the  sanctioning  circumstance.  {Id.,  sec.  1633.)  In  the  United  States  the  pre- 
vailing rule  Is  that  the  lawful  custodian  of  a  public  record  has  an  Implied 
nutiiority  to  certify  copUs  thereof  {id.,  sec.  1677  et  seq.)  ;  and  if  the  muster 
roll  be  regarded  as  the  official  record  of  the  absence  without  leave  and  adniis- 
Bible  as  evidence  tliereof,  a  copy  of  the  same  by  the  custodian  thereof  would 
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1)0  ndmissihle  luuler  the  rule  here  stnte<l,  as  well  ns  under  section  882  of  tho 
Revised  Statutes.  And  under  General  Order  No.  91, 1900,  copies  of  the  same,  *  if 
authenticated  by  the  impressed  stamp  of  the  bureau  or  office  having  custody  of 
the  originals  ♦  ♦  ♦  niay  be  admitted  in  etidence  equally  with  the  originals 
thereof  l)efore  any  court-martial,  court  of  inquiry,  or  in  any  administrative 
matter  under  the  War  Department/  In  section  1293,  Digest  of  Opinions,  Judge 
AdvociTte  General,  1901,  it  is  stated  that  : 

•  "  *  The  muster  rolls  on  file  in  the  War  Department  are  official  records  and 
copies  of  the  same,  duly  certified,  are  evidence  of  the  facts  originally  entered 
therein  and  not  compiled  from  other  sources — subject,  of  course,  to  be  rebutted 
by  proper  evidence  that  they  are  mistaken  or  Incorrect.* 

"  It  is  the  duty  of  the  oflicer  certifying  the  muster  rolls  to  ascertain  all 
facts  regarding  the  presence  or  absence  of  all  men  borne  thereon  and  make 
ft  true  record  of  the  fact  on  the  muster  rolls.  This  duty  is  not  limited  simply 
to  a  transfer  of  the  fact  from  another  record,  such  as  the  Morning  Report  Book, 
but  extends  to  the  verification  of  the  fact  as  one  within  his  knowledge  and  to 
make  a  true  entry  thereof  on  the  muster  roll.  In  fact,  the  muster  roll  is  in- 
tended to  be  the  complete  record  of  all  such  facts.  Under  this  view  it  is  the 
opinion  of  this  olRce  that  the  absence  without  leave  *  ♦  ♦  may  be  shown 
by  extracts  from  the  muster  roll,  covering  the  period  of  absence,  authenticated 
in  the  manner  specified." 

3.  Regarding  the  second  question  contained  in  your  letter,  viz,  whether  a 
statement  made  officially  by  a  noncommissioned  officer  to  his  company  com- 
mander with  reference  to  facts  ascertained  pursuant  to  order  of  the  latter  Is 
competent,  this  oflSce  is  of  the  opinion  that  there  is  nothing  in  the  nature  of 
such  Q^  statement  which  takes  it  out  of  the  hearsay  rule.  The  status  of  the 
person  reporting  is  not  that  of  a  public  officer,  and  the  report  is  not  made  in 
pursuance  of  a  duty  requiring  the  observations  of  the  reporting  person  to  be 
connnitted  to  record.  If  admissible  at  all,  evidence  of  such  a  statement  can  be 
BO  only  as  coming  within  the  category  of  "  official  statements  "  referred  to  in  the 
preceding  paragraph  and  treated  in  Wigmore  on  Evidence,  section  1630  et  seq. 
An  oral  report  can  not  be  brought  within  this  category  at  all,  because  writing  is 
af  the  essence  of  such  evidence.  "  The  statement  must  be  in  writing;  this  is 
not  to  be  doubted.  The  policy  of  this  limitation  is  unquestionable."  (Id., 
sec.  1633(5).)  But  even  in  the  case  of  wrltteji  statements  of  the  kind  here  in 
question  the  hearsay  rule  is  still  operative  for  the  reasons  indicated  above. 
Apart  from  the  lack  of  status  as  a  public  officer,  the  duty  which  the  reporting 
person  is  under,  even  if  he  be  expressly  directed  by  the  commanding  officer 
to  reduce  his  observations  to  writing,  is  not,  in  the  opinion  of  this  office,  of 
such  a  character  as  brings  the  statement  into  the  category  referred  to,  and  the 
statement  when  made  is  not  in  the  nature  of  a  record.  These  considerations 
are  reenforced  by  reference  to  the  statement  made  in  the  Manual  for  Courts- 
Martial,  paragraph  221 :  "  If  evidence  is  hearsay  it  does  not  become  admissible 
because  it  was  made  to  an  officer  in  the  course  of  an  official  investigation."  To 
permit  such  statements  as  the  one  in  question  to  be  admitted  in  evidence  would 
be  to  strike  at  the  accused's  valuable  right  of  cross  examination  where  no 
considerations  of  sound  policy  seem  to  require.  The  opinion  of  this  office,  there- 
fore, is  that  such  statements  are  not  admissible  in  evidence  whether  oral  or  in 
writing.  ■ 

PAY  AND  ALLOWANCES:  Dlscliargre;  Right  of  Offleer  Honorably  Dls- 
ekarged  for  Physieal  Disability  to  One  Month's  Additional  Pay. 

A  medical  board,  appointed  by  a  division  commander  pursuant  to  an  order  of 
the  Secretary  of  War  to  examine  all  surplus  officers  In  order  to  determine  their 
physical  fitness  for  service  abroad,  reported  that  a  certain  officer  of  a  National 
fiuard  organization  was  unfit  for  such  service  and  i*ecommended  his  discharge. 
In  consequence  thereof  he  was  honorably  discharged,  by  direction  of  the  Presi- 
dent, under  the  provisions  of  section  9,  selective  draft  act  of  May  18,  1917.  (40 
Stat.  76,  82.)  He  is  not  entitled  to  one  month's  pay  from  the  date  of  such  dis- 
charge. Said  section  9,  selective  draft  act,  prescribes  two  methods  of  discharging 
officers  from  the  Army.  By  the  first  the  President  is  authorized  to  discharge 
any  officer  appointed  under  the  provisions  of  sections  1  and  8  of  the  same  act 
"  for  any  cause  which,  in  the  Judgment  of  the  President,  would  promote  the 
public  service."    No  extra  month's  pay  is  provided  In  the  case  of  officers  so  dis- 
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cli&rsed.  T\\e  eecoiKl  metlKxl  of  ^Isdmrge  uuder  which  an  extra  month's  pay 
la  proviU^l  i»  pursuant  to  the  recotjumendation  of  a  board  of  five  officers  ai> 
poluted  by  a  division  or  defMirtment  commaiuSer  to  examlDe  into  and  report 
u|)OH  tlie  capacity  and  efficiency  of  officers  otlier  than  those  of  the  Regular 
Army.  Such  report,  if  adverse  to  the  continuance  of  any  such  officer,  must  l>e 
ai^roved  by  the  President.  This  second  method  does  not  deprive  the  President 
or  any  other  proper  military  authority  of  power  to  convene  l)oards^  independ- 
ently of  said  act,  to  determine  tiie  qualifications  of  officers.  Therefore,  ^ince 
boards  may  be  convened  for  the  same  purpose  either  under  tlie  authority  of  the 
section  cited,  or  iiulependeutly  of  it,  it  must  follow  that  if  an  order  convening 
a  l)oard  be  issued  under  tlie  autliority  of  section  9,  selective  draft  act,  the  order 
must  speciflcaliy  so  state.  The  onler  in  question  did  not  purport  to  be  Issued 
pursuant  to  the  authority  of  said  section  9,  lience  the  board  thereby  convened 
must  be  construed  to  be  a  board  convened  independently  of  that  section.  Oon- 
sequeutly  the  ofik^er  in  question  is  not  (^titled  to  one  month's  additional  pay. 

24U>. 

War  Dc-partnient,  J.  A.  O.  O.,  April  10,  1918.— To  The  Adjutant  G^ieral. 

1.  In  t\\e  ac<*ompnnyiQg  letter,  U,  jr.,  late  eolonel  of  Infantry,  United  States 
Arm.Vf  National  Guard  of  Pennsylvania,  submits  the  question  whether  he  is  en- 
titlefl  to  one  mouth's  pay  incident  to  his  discharge  from  the  Army,  January  18, 
1918,  under  the  provisioi^  of  section  9,  act  of  May  18,  1917  (40  Stat.  76,  82). 

2.  Ool.  K  was  discharged  in  pursuance  of  the  recommendation  of  a  board  of 
medical  officers  appointed  to  inquire  into  the  pliysical  qualltaitions  of  various 
officers,  including  Coi.  R,  which  board  found  tiiat  "  he  wag  not  physically  quali- 
fied for  service  abroad,'*  and  recommended  his  disc^mrge.  The  medical  board 
was  appointed  and  performed  its  duties  under  telegraphic  directions  from  The 
Adjutant  General  of  the  Army  December  22,  1918,  addressed  to  tlie  command infC 
general  Twenty-eighth  Division,  C^rap  Hancock,  Augusta,  Ga.,  reading  as 
follows : 

"  Secretary  of  War  directs  tiiat  you. cause  all  surplus  officers  to  be  examined 
by  board  of  medical  officers  to  determine  tl>eir  physical  fitness  for  seniee 
abroad.  All  physically  unfit  officers  should  be  eliminated  with  a  view  to  avoid- 
ing necessity  of  such  action  after  arrival  in  France." 

OoL  R*s  discharge  was' announced  in  Special  Ordei*s,  No.  17,  War  D^artmeut, 
1918,  aa  follows: 

"  207.  Tlie  honorable  dif«<!harge,  by  direction  of  the  President,  of  Col.  R,  In- 
fantiy.  National  Guard  of  tlie  United  States,  Pennsylvania,  from  the  ser\iee 
of  the  United  States,  as  of  date  of  January  18,  1918,  under  the  provisions  of 
section  9  of  the  act  of  Congress  approved  May  18,  1917,  Is  announced." 

3.  Section  9,  selective  draft  act  of  May  18,  1917  (40  Stat.  70.  82),  prescribes 
two  methods  of  dischai*glng  ofi[icers  from  tlie  Army.  By  the  first  prescribed 
method  the  President  is  authorized  to  discharge  any  ofiicer  appointed  under 
the  proviaions  of  sections  1  and  8  of  the  same  act  "for  any  cause  whidi,  in 
the  judgment  of  the  President,  would  promote  the  public  serWoe."  No  extra 
month's  pay  is  provided  in  the  case  of  officers  so  discharged.  The  second 
method  of  discharge  under  which  an  extra  montli's  pay  is  provided  is,  in  tlie 
language  of  the  statute,  as  follows :  **  ♦  ♦  ♦  and  the  general  conmianding 
any  division  and  higher  tactical  organization  or  territorial  department  is 
authorized  to  appoint  from  time  to  time  military  boards  of  not  less  than  three 
nor  more  than  five  officers  of  the  forces  herein  provided  for  to  examine  into 
and  report  upon  the  capacity,  qualification,  conduct,  and  efficiency  of  any  com- 
missioned oflWer  within  his  command  other  than  officers  of  the  Regular  Army 
holding  i)ermanent  or  provisional  commissions  therein.  Each  member  of  such 
board  shall  be  superior  in  rank  to  the  ofl[icer  wliose  qualifications  are  to  be  in- 
quired into,  and  if  the  report  of  such  board  be  adverse  to  the  continuance  of 
any  such  officer  and  be  approved  by  the  Pre^dent,  such  officer  shall  be  dis- 
charged from  the  service  at  the  discretion  of  the  President  with  one  month's 
pay  and  allowances."  Is  a  medical  board  appointed  solely  for  the  purpose  of 
inquiring  into  the  physical  qualifications  of  an  officer  such  a  "military  board" 
as  is  referred  to  in  the  statute?  The  fact  tliat  the  statute  requires  that  each 
member  of  the  "  military  boards "  stiall  be  superior  in  rank  to  the  officer 
wliOHe  qualifications  are  to  be  inquired  into  suggests  boards  other  than  medical 
boartlH  for  the  purpose  primarily  of  inquiring  into  qualifications  other  than 
those  necessary  to  be  determined  by  medical  officers.  Tlie  provision  of  .<»ection 
9,  act  of  May  18,  1917,  supra,  authorizing  divisional  commanders  to  convene 
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boaiPdB  to  deteiuniiie  tbe  qn&Mfication  of  effioers  is  not  eKChiaive,  «^d  does  net 
deiviv^'  tbe  President,  4»r  any  «itber  proper  sdUtary  >&4!El^<xrity,  «f  power  to  con- 
vene boards  independently  of  that  authority  to  determine  the  quallficaticm  of 
officers.  Therefore,  since  boards  may  be  convened  for  the  same  purpose  either 
under  the  authority  of  the  section  cited,  or  Independently  of  it,  it  must  follow 
that  in  order  to  he  Issued  under  Hhe  au^hoi^y  tof  «ectiio&  9,  s^eodve  draft  act, 
tiie  t»i^r  oonveaini^  a  l)oaisd  snist  ^MctflcaJily  «o  state.  1^  thB  ^cftse  el  Ckd.  R, 
the  onder  aonvetdx^  the  ccnot  <dld  mt  paigpK>rt  to  be  iseiieA  ixanruaBt  to  the 
auHlicirity  conferred  by  «6ctlon  ^  of  .said  act.  Tlieref oMt,  it  must  be  construed  to 
be  a  boaapA  conyened  iBd€$)enGleni>ly  ;of  the  ckrevisiGEBfi  at  thiat  section,  and  the 
action  ta>ken  pcnvuant  to  tbe  ifindlag  of  tbat  board  considered  to  fea^e  been 
taten  ikiidei)endeDtly  4ft  the  Jiutbority  iooiaf erred  kff^  tluit  portifm  of  section  9 
wMch  awtlierises  the  conTeniiif  «f  boards  by  division  cofumaikders  or  ixuu- 
umnders  lof  fiigber  tactdcai  ^organlKailifms  <n*  tcoritorial  ^epartzueoite. 

4.  It  is,  ttierefone,  tiie  opinion  of  this  office  ihat  the  discharge  ^t  Ool.  B. 
wm.s  9iot  erde^KKl  cinder  ttiat  method  prescribed  In  section  9  oif  «aid  act  which 
would  (entitle  liifan  to  one  month's  pay,  a  ad  that,  therefore,  be  is  skot  entitled 
to  sfich  4iddi<t^(Mnl  pay. 


WAR  nSK  INSCSAHCE  ACT:  Civlliaii  EmflorJMMi. 

C^-\*Tllan  fierkK,  including  -women  employed  hi  the  telephone  operators'  unit 
of  the  ^gnal  Corps,  wiiether  xm  duty  In  the  War  Deipartment  or  tn  ttie  ^Id, 
have  no  military  status,  and  tire  therefore  not  entitled  to  any  -of  the  lHBn«#t6 
of  the  ^vrar  risk  insurance  act  of  October  6,  IDIT  (46  Stat.  898). 

t)64,6 

War  Department,  J.  A.  G.  O.,  April  10,  1916.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  the  istatus  t>f  women  wte  be- 
long to  the  telephone  operators'  Trait  oHP  the  Signal  Corps  with  rei^ect  to  tlieir 
rights  under  the  war  risk  insurance  act  of  October  6,  1917  <40  IStat.  398). 

2.  WonieQ  enjoyed  in  the  t^epihone  ofierators*  unSt  of  the  Signal  Coips  are 
civilian  eBBq^Aogrees.  They  have  zio  military  status,  asd  axe  not  entitled  to  aay 
of  the  beaetttB  of  tbe  war  risk  imuraiMse  act  <of  October  €,  £917,  SMpra. 

War  Departauent,  J.  A.  O.  O.,  A.pra  M,  2918.— To  13ae  Addjutant  Oeneval. 

i.  A  ^etskiiR  lOf  tluR  fiffioe  is  tteqpested  »s  t»  whether  civiltaa  idkerks  on  dttty 
in  the  W-ar  DepaHanent  hi  field  oerrioe  ere  entitted  to  war  riik  iosuimiiBe. 

2.  Tlie  r^^fapcace  to  "  civiHsn  clerks  on  d&ty  in  Che  W^ar  DepartmeBt  in  field 
service"  Is  net  wulersfeood:  dTiUan  clez^,  wliertiier  on  duty  to  the  War 
DepaTtBK^  or  In  the  tfteld,  lui^^  no  military  liitatinfi,  and  sse  tbmfoce  not  en- 
titled  to  wmj  ^  <tie  benefits  of  tbe  war  risk  insncaMce  act  lOf  Octo4>er  %  1917 
(40  Stat.  398).  Tids  questaon  has  been  settled  by  numerous  dedsloBs  of  this 
office  and  of  tike  Roreau  ^  W«t  fiask  Insurance. 


CrriL  AUTHtlKITf ES^  ^nrrend^r  to  ImwigTi^toi  An^^vrltles  for  Sopor- 
latk>B  «f  ftotdler  €l«itty  of  ^lolatloa  ^  Iivaigratioii  Iaw. 

Swtion  ID  of  the  iininigratlon  act  of  February  5, 1917  (39  Stat.  874,  S89)  pro- 
vides that  an  alien  shall,  upon  the  warrant  of  the  Secretary  of  LuIkjt,  be  taken 
into  custody  and  deported  if  at  any  time  within  five  years  after  his  original 
entry  jato  ihfPi  United  States  he  coniaiits  any  one  of  certsaln  «fEenses  therein 
pnnnierated.  A  member  of  the  Military  Establishment  who  is  charged  by  the 
Secretary  of  Labor  with  the  commission  of  certain  offenses  connected  with 
the  nuUntonamce  of  pa-ostitutioQ  in  violatian  of  this  statute  should  be  sur- 
rendercMi  to  such  <»ffiGiai  £or  dcgdortation.  The  policy  ^f  the  War  Deipartment 
is  t4)  4,lcclinc  in  time  of  war  to  turn  ovor  to  the  civil  authorities  one  wlio  is 
subject  to  nulltary  jurisdiction  and  charged  with  a  civil  offense,  except  where 
tlie  {lifeiise  charsed  is  a  most  serious  one,  such  as  jl  common-law  felony.  While 
tike  offense  here  charged  is  not  a  comfoon-law  felony«  3'et  it  is  a  most  serious 
offense,  and  snch  as  would  serve  to  xUsqualify  the  ofEendei*  tor  association  with 
u^igbt  and  honorable  men.    It  is  regarded  Isiy  ttie  statute  as  a  sufficient  cause 
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for  the  deportation  of  on  alien,  and  tlie  governmental  policy  as  tlius  expressed 
is  that  an  alien  who  commits  the  offense  is  by  reason  thereof  unfit  to  remain 
in  this  country. 

014.1 

War  Department,  J.  A.  G.  O.,  April  12,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  what  action  should 
'  be  taken  on  the  request  of  the  Department  of  Labor  to  surrender  to  that  de- 

pnrtment  Pvt,  S,  a  member  of  the  Military  Establishment,  who  is  charged  by 
the  Acting  Secretary  of  Labor  with  (1)  receiving  benefit  from  earnings  of 
prostitutes;  (2)  being  connected  with  the  management  of  a  resort  habitually 
frequented  by  prostitutes;  and  (3)  having  been  found  assisting  a  prostitute. 
The  papers  show  that  this  man  landed  at  the  port  of  New  York  on  or  about  the 
first  day  of  June,  1014,  and  the  charges  against  him  are  based  on  a  violation  of 
the  Immigration  act  of  February  5,  1917  (39  Stat.  874,  889).  S  kept  a  place 
of  business  in  the  city  of  Omaha  in  the  summer  of  1917,  which  he  used  as  a 
near-beer  saloon  and  restaurant,  and  also  used  as  a  place*  of  prostitution; 
also  he  would  send  women  to  another  rooming  house  In  the  city  for  the  same 
puri)ose.  On  June  2,  1917,  his  place  of  business  was  raided,  and  eight  well- 
known  prostitutes  were  arrested  and  taken  out,  and  S  furnished  bond  for 
their  release.  They  were  fined  $15  eachi  S  lived  with  a  woman  by  the  name  of 
K.,  who  was  not  his  wife,  and  who  assisted  him  in  his  practices  of  prostitution. 
Before  the  place  was  raided  It  was  consldere<l  by  the  police  one  of  the  worst 
places  in  Omaha.  In  his  place  the  women  would  meet  men,  and  S  would 
exact  from  each  woman  the  sum  of  50  cents  as  his  commission.  It  is  claimed 
S  enlisted  in  the  military  service  to  escape  the  service  of  the  w^arrant  issued 
by  the  Department  of  Labor.  He  Is  charged  in  this  warrant  with  the  viola- 
tion of  the  immigration  act  of  February  5,  3917,  upon  the  grounds  enumerated 
above.  His  surrender  is  desired  to  enable  the  Department  of  Labor  to  deport 
him  in  conformity  with  the  law. 

2.  Section  19  of  the  act  of  February  5,  1917,  supra,  by  virtue  of  which  this 
warrant  was  issued,  In  part  provides: 

"  That  at  any  time  within  five  years  ♦  ♦  ♦  after^  such  alien  shall  Jiavo 
entered  the  United  States  or  who  shall  receive,  share  In,  or  derive  benefit  from 
any  part  of  the  earnings  of  any  prostitute;  any  alien  who  manages  or  Is  em- 
ployed by.  In,  or  in  connection  with  any  house  of  prostitution  or  music  or  dance 
hall  or  other  place  of  amusement  or  resort  habitually  frequented  by  prostitutes, 
or  where  prostitutes  gather,  or  who  in  any  way  assists  any  prostitute  or  protects 
or  promises  to  protect  from  arrest  any  prostitute;  ♦  ♦  ♦  shall,  upon  the 
warrant  of  the  Secretary  of  Labor,  be  taken  into  custody  and  deported." 

3.  The  announced  policy  of  the  War  Department  Is  to  decline  in  time  of  war 
to  turn  over  to  the  .civil  authorities  one  who  is  subject  to  military  Jurisdiction 
and  charged  with  a  dvll  offense,  except  where  the  offense  charged  Is  a  most 
serious  one,  such  as  common-law  felonies.  While  the  offense  here  charged  Is 
not  a  common-law  felony,  yet  it  Is  a  most  serious  offense  and  such  as  would 
serve  to  disqualify  the  offender  for  association  with  upright  and  honorable 
men.  It  Is  regarded  by  the  statute  as  a  sufllclent  cause  for  the  deportation  of 
an  alien,  and  the  governmental  policy  as  thus  expressed  is  that  an  alien  who 
commits  the  offense  is  by  reason  thereof  unfit  to  remain  in  this  country.  It 
is  the  view,  therefore,  of  this  office,  that  because  of  the  character  of  the  crime 
and  the  expressed  governmental  policy  this  soldier  should  be  surrendered  to 
the  Secretary  of  Labor  so  that  he  may  be  deported  in  accordance  with  the  pror 
visions  of  the  statute. 


CONTRACTS:  Constrnftlon  of  Contract  to  Purchase  all  Gear  Oils  Needed 
by  Qaartermaster  Corps, 

On  September  5, 1917,  a  duly  authorize<l  officer  of  the  Quartermaster  Corps  con- 
tracteil  for  the  purchase  of  gear  oils  from  that  date  to  June  30, 1918,  said  contract 
providing  "  deliveries  to  be  made  In  such  quantities  at  such  times,  f.  o.  b.  at  the 
points  named  below,  as  may  be  required  by  the  receiving  officer  or  agent  of  the 
Quartermaster  Corps."  On  March  4,  1918,  by  General  Orders,  No.  23,  War  De- 
partment, 1918.  the  Fuel  and  Forage  Division,  Quartermaster  GeneraVs  Office, 
was  charge<l  with  the  duty  of  buying,  among  other  things,  all  lubricants  required 
by  the  entire  War  Department  uptm  requisitions  made  by  the  corps  or  depart- 
i\ient  concerned  to  tiie  proper  officer  of  the  Quartermaster  Con^s.    The  Fuel  and 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  277 

Forage  Division,  Quartermaster  General's  Office,  is  not  obliged  to  buy  gear  oils 
and  other  lubricants  from  the  aforesaid  contracting  company,  except  such  as 
are  needed  by  the  receiving  officer,  Quartermaster  Corps.  The  contract  in  ques- 
tion must  be  construed  with  reference  to  what  was  in  the  contemplation  of  the 
parties  at  the  time  of  its  execution,  and  such  contract  was  not  enlarged  by  said 
General  Orders,  No.  23,  War  Department,  1918. 

412.2 

War  Department,  J.  A.  G.  O.,  April  12, 1918.— -To  The  Adjutant  General. 

1.  An  opinion  Is  requested  by  the  Quartermaster  General  as  to  the  construction 
of  a  contract  with  the  Whltmore  Manufacturing  Co.,  of  Cleveland,  Ohio,  with 
regard  to  the  purchase  of  gear  oils  by  the  Quartermaster  Corps,  such  contract 
running  from  September  5, 1917,  to  June  30, 1918.  The  contract  was  entered  into 
on  September  5, 1917,  by  Col.  Kniskern,  Quartermaster  Corps,  with  the  Whltmore 
Manufacturing  Co.  The  contract  contains  the  following :  "  Deliveries  to  be  made 
in  such  quantities,  at  such  times,  f.  o.  b.  at  the  points  named  below,  as  may  be 
reiiulred  by  the  receiving  officer  or  agent  of  the  Quartermaster  Corps."  The 
question  propounded  is  whether  under  the  conditions  of  the  contract,  the  Fuel 
and  Forage  Division,  Quartermaster  General's  Office,  Is  obliged  to  buy  of  the 
Whltmore  Manufacturing  Co.  gear  oils  or  other  lubricants  required  by  other 
cori>s  or  departments  of  the  War  Department  than  the  Quartermaster  Corps, 

2.  On  March  4,  by  General  Orders,  No.  23,  War  Department,  1918,  the  Fuel  and 
Forage  Division,  Quartermaster  Generafs  Office,  was  charged  with  the  duty  of 
buying,  among  other  things,  all  lubricants  required  by  the  entire  War  Depart- 
ment upon  requisitions  made  by  the  corps  or  department  concerned  to  the  proper 
officer  of  the  Quartermaster  Corps. 

3.  The  Whltmore  Manufacturing  Co.,  by  letter  to  the  Quartermaster  Corps, 
dated  March  25, 1918,  takes  the  ground  that  the  Fuel  and  Forage  Division,  Quar- 
termaster General'^  Office,  Is  obliged  to  purchase  all  oils  and  lubricants  from 
them  under  the  terms  of  their  contract  before  mentioned,  no  matter  for  whaf 
corps  or  department  it  may  be  required.  The  word  "  required  "  in  the  said  con- 
tract should  be  read  as  if  the  word  "  needed  "  had  been  used.  With  this  inter- 
pretation, the  contract  is  plain  and  unambiguous  and  must  be  construed  to  mean 
just  what  It  says.  To  paraphrase,  it  means  the  Whltmore  Manufacturing  Co, 
will  deliver  and  the  United  States  will  buy  all  gear  oil,  etc.,  that  is  needed  during 
the  period  covered  by  the  contract  by  the  receiving  officer  of  the  Quartermaster 
Corps.  This  contract  must  be  construed  with  reference  to  what  was  in  the  con- 
templation of  the  parties  at  the  time  of  its  execution.  At  the  time  of  its  execu- 
tion on  September  5, 1917,  deliveries  to  the  receiving  officer  of  the  Quartermaster 
Corps  were  all  that  was  in  the  contemplation  of  the  parties.  The  subsequent 
General  Orders,  No.  23,  War  Department,  1918,  creating  the  Fuel  and  Forage 
Division,  was  not  then  thought  of  by  the  parties.  The  Whltmore  Manufacturing 
Co.  never  intended  by  its  contract  to  make  deliveries  of  gear  oil  to  any  other 
corps  or  department  than  the  Quartermaster  Corps.  The  question  contained  In 
the  sixth  paragraph  of  the  letter  of  the  Director  of  Fuel  and  Forage  Division, 
Quartermaster  General's  Office,  is  answered  as  follows : 

Answer :  The  Fuel  and  Forage  Division,  Quartermaster  General's  Office,  is  not 
obliged  to  buy  gear  oils  and  other  lubricants  from  the  Whltmore  Manufacturing 
Co.,  except  such  as  are  needed  by  the  receiving  officer.  Quartermaster  Corps. 
General  Orders,  No.  23,  War  Department,  1918,  above  referred  to  does  not  in  any 
way  modify  or  change  the  existing  contract  with  the  Whltmore  Manufacturing 
Co.  above  referred  to. 

CLAIMS ;  APPKOPRIATIONS :  Private  Property  of  Offleer  or  Soldier  Losi 
or  Destroyed  in  the  Military  Service  in  Time  of  War. 

The  act  of  March  3,  1885  (23  Stat.  350),  providing  for  the  settlement  of 
cluinis  of  officers  and  enlisted  men  for  loss  of  private  property  destroyed  in 
tlie  mllitttry  service  of  the  United  States,  excepts  from  the  oi)eratIon  thereof 
losses  sustained  in  time  of  war.  The  urgent  deficiencies  appropriation  act  of 
March  28,  1918  (40  Stat.  459.  479),  contains  the  following  provision:  "Claims 
of  officers  and  enlisted  men  for  loss  of  private  property  destroyetl  In  the  military 
service:  Property  belonging  to  officers,  enlisted  men,  and  members  of  the  Nurse 
Corps  (female)  of  the  Army,  which  they  are  required  by  law  or  regulations 
to  own  and  use  in  field  service  In  the  performance  of  their  duties,  which  since 
the  fifth  day  of  April,  nineteen  hundretl  and  seventeen,  has  been,  or  shall  here- 
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after  be,  lost,  damiiiiiHl,  or  destroyed  In  the  military  service,  shall  be  replaced, 
or  the  damage  thereto,  or' Its  value,  recouped  to  the  owner  as  hereinafter  pro- 
vided, when  such  loss,  damage,  or  destruction  has  occurred  or  shall  hereafter 
occur  without  fault  or  negligence  on  the  part  of  the  ow^ner  in  any  of  the  following 
circumstances : 

"First.  When  such  private  property  so  lost  or  destroyed  was  shipped  on 
hoard  an  unseaworthy  vessel  by  order  of  an  officer  authorized  to  give  such 
order  or  direct  such  shipment,  or  destroyed  by  the  enemy  or  by  shipwreck. 

"  Second.  Wlien  it  appears  that  such  private  property  was  so  lost  or  destroyed 
in  consequence  of  Us  owner  having  given  his  attention  to  the  saving  of  property 
belonging  to  the  United  States  which  was  In  danger  at  the  same  time  and  in 
similar  ciramistances. 

**  Third.  When  such  private  property  is  destroyed  or  captured  by  the  enemy, 
or  is  destroyed  to  prevent  its  falling  into  the  hands  of  the  enemy,  or  is  abandoned 
by  reason  of  military  emergency'  requiring  its  abandonment*' 

It  is  further  provided  tliat  tlie  Secretary  of  War  shall  investigate  the  caso 
and  determine  the  value  of  tho  prc^^erty  so  lost,  destroyed,  captured,  or  aban- 
doned, or  the  amount  of  damage  thereto,  and  sluUl  provide  that  such  property  be 
repiace<l  in  kind  or  its  value  paid  to  the  owner  thereof.  The  determination  of 
the  Secretary  of  War  on  any  sucli  claim  sliall  be  fimil. 

332..3. 

War  Deimrtnient,  J.  A.  G.  O..  Ai)rn  13,  1918.— To  The  Adjutant  General. 

1.  Tlie  opinion  of  this  oJTioe  is  desired  with  reference  to  the  claim  of  Second 
Lieut.  Arthur  E.  Brundage,  One  hundred  and  seventh  Infantry,  for  compensa- 
tion for  the  loss  of  articles  of  uniform,  etc.,  his  private  property,  as  tlie  result 
of  a  fire  which  occurred  at  Camp  Wadsworth,  S.  C,  January  6,  1918.  The 
claim  luis  been  Investigated  by  a  board  of  officers,  which  board  recommends 
tliat,  if  not  contrary  to  law  and  Regulations,  the  claimant  "be  compensated  in 
the  amount  of  $73.25  for  the  personal  effects  destroyed." 

Tlie  claim  is  forwarded  by  the  commanding  general  of  Camp  Wadsworth,  S.  C, 
with  tlie  following  remarlts : 

^  It  is  noted  that  the  provisions  of  the  act  of  March  3,  1885  (23  Stat.  3r»0), 
eliminate  claims  arising  from  Mosses  sustained  in  time  of  war  or  hostilities 
with  Indians.'  It  Ls,  however,  considere<l  thiit  the  act  contemplates  only  to 
eliminate  claims  from  losses  sustained  in  the  theater  of  operations  of  an  army 
in  the  field  and  does  not  mean  to  eliminate  jast  claims  arising  from  losses  sus- 
tained by  officers  in  training  camps,  thousands  of  miles  removed  from  the  actual 
theiiter  of  war.  Hequest  is  made  that  cases  be  submitted  to  the  Judge  Advocate 
General  for  his  decision.*' 

2.  The  act  of  March  3,  1S85  (23  Stat  350),  entitled  "An  act  to  provide  for  the 
settlement  of  claims  of  officers  and  enlisted  men  of  the  Army  for  loss  of  private 
property  destroyed  in  the  military  .service  of  the  United  States,"  contains  a  pro- 
viso reading  as  follows :  "  That  this  act  sliall  not  apply  to  losses  sustained  in 
time  of  war  or  hostilities  with  Indiana" 

lliis  proviso  has  been  uniformly  construed  as  precluding  tlie  payment  of  any 
claim  for  a  loss  which  was  sustained  when  the  country  was  in  a  state  of  war. 
See  5  Comptroller's  Decisions,  605,  where  tlie  C^imptroller,  having  under  consid- 
eration the  claim  of  an  officei*  for  the  loss  of  a  horse,  September  6, 1898,  at  Mon- 
tauk  Point,  N.  T.,  said: 

"At  the  time  the  lass  of  this  lior.se  is  alleged  to  have  occurred,  September  0, 
1898,  the  country  was  in  a  state  of  w-ar.  It  Is  apparent,  therefore,  that  the 
decision  of  the  auditor  could  not  have  been  otherwise  than  against  the  claim- 
ant, and  it  is  unnecessary  to  enter  into  a  discussion  as  to  the  merits  of  the  case 
upon  the  evidence  presented." 

Under  the  decision  of  the  Comptroller,  which,  as  above  stated,  accords  with 
the  uniform  construction  of  the  proviso  above  quoted,  the  claim  could  not  bo 
allowed  under  the  law  as  It  existed  prior  to  tlie  passage  of  the  urgent  deficiency 
act,  approved  March  28,  19ia  (40  Stat.  459,  479.)  That  act  makes  an  ap- 
propriation of  $200,000  for  the  payment  of  claims  of  this  character  for 
property  "belon^ng  to  officers  and  enlisted  men  and  members  of  the  Nurse 
Corps  (female)  of  the  Army,  ♦  *  *  which  since  the  fifth  day  of  April, 
nineteen  hundred  and  seventeen,  has  been,  or  shall  hereafter  be,  lost,  damaged, 
or  destroyed  in  the  military  service."  It  provides  tiiat  the  property  "  shall  be 
replaced,  or  the  damage  thej-eto,  or  its  value,  recouped  to  the  owner  as  herein- 
after provided,  when  such  loss,  damage,  or  destruction  has  occurred  or  shall 
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hereafter  occur  without  fault  or  negligence  on  the  part  of  the  owner"  under 
the  conditions  Hpecifled  therein.    It  provides,  inter  alia,  as  follows : 

*'  The  Secretary  of  War  is  authorized  and  directed  to  examine  Into,  ascertain, 
and  determine  the  value  of  snch.  property  lost,  destroyed,  captured,  or  aban- 
doned as  specified  in  the  foregoing  paragraphs,  or  the  amount  of  the  damage 
thereto,  as  die  case  may  be ;  and  the  amount  of  such  value  or  damage  so  ascer- 
tained and  determined  shall  be  paid  from  appropriations  made  therefor,  or 
such  property  lost,  destroyed,  captured,  or  abandoned,  or  so  damaged  as  to 
be  unfit  for  service,  may  be  replaced  In  khid  from  Government  property  on  hand 
by  the  supply  officer  or  quartermaster  of  the  organization  to  wlilch  the  person 
entitled  thereto  belongs  or  with  which  he  Is  serving  upon  the  order  of  the  com- 
manding officer  thereof. 

*'  Tender  of  replacement  or  the  determination  made  by  the  Secretary  of  War 
upon  a  dalm  presented  as  provided  for  in  the  foregoing  paragraphs  shall  con- 
stitute a  final  determination  of  any  claim  cognizable  under  this  Act,  and  such 
claim  shall  not  thereafter  be  reopened  or  considered  by  any  accounting  officer  or 
court  of  the  United  States." 

It  is  recommended  that  tlie  papers  be  returned  for  further  consideration,  In 
view  of  the  provisions  of  this  act. 


OITILIAN  EMPLOYEES:  Federal  Employees'  ComfengatioB  Aet;  Bight  to 
Medieal  and  Surgical  Treatment 

Under  section  9,  Federal  employees*  compensation  act  of  September  7,  1916 
(39  Stat.  742,  743),  a  civilian  employee  at  an  arsenal  Is  entitled  to  be  furnished 
me<llcal  and  surgical  treatment  for  an  injury  sustained  while  In  the  perform- 
ance of  his  work,  provided  such  injury  was  not  caused  by  the  wilful  misconduct 
of  the  employee  or  by  the  employee's  Intention  to  bring  about  the  injury  or  wns 
not  due  to  his  intoxication.  The  cost  of  medical  and  hospital  services  and  sup- 
plies furnished  by  the  several  departments  to  civilian  employees  under  this  act 
may  be  met  In  the  first  instance  from  appropriations  for  such  departments,  and 
thereafter  reimbursement  may  be  obtained  from  the  compensation  fund  provided 
by  the  act. 

701. 

Mar  Department,  .T.  A.  O.  O.,  April  1.^,  1918.— To  The  Adjutant  (leneral. 

1.  The  opinion  of  this  office  Is  requested  with  reference  to  the  right  of  a 
civilian  emirfoyoe  of  the  Watervllet  Arsenal,  Watervllet,  N.  Y.,  to  be  furnished 
medical  and  surgical  treatment  at  the  expense  of  the  United  States  for  an  injury 
sustained  in  the  performance  of  his  work,  reported  by  the  commanding  officer 
of  that  arsenal  substantially  as  follows : 

The  employee  received  an  injury  in  the  performance  of  his  work  at  the  arsenal, 
which  Includerl  the  laceration  of  his  lower  lip,  the  breaking  of  two  upper  front 
teeth  so  as  to  expose  the  nerve,  and  the  loosening  of  three  lower  front  teeth. 
The  employee  reported  to  the  post  hospital  for  treatment  and  tlie  laceration  of 
his  lip  was  attended  to.  He  was  given  a  mouth  wash  prescribed  by  the  surgeon 
and  charged  therefor  25  cents,  in  accordance  with  the  provision  of  imragniph 
242,  Manual  for  the  Medical  Department.  The  employee  was  advised  by  the 
surgeon  that  he  should  see  a  dentist  with  reference  to  his  teeth,  but  that  pay- 
ment for  dental  seiTices  would  have  to  be  made  by  the  employee  himself. 

2.  Section  9,  injured  employees'  compensation  act,  approved  September  7, 1^10 
(39  Stat.  742,  743),  provides: 

*'  That  Immediately  after  an  injury  sustained  by  an  employee  while  In  the  per- 
formance of  his  duty,  whether  or  not  disability  has  arisen,  and  for  a  reasonable 
time  thereafter,  the  United  States  sliaU  furnish  to  such  employee  reasonable 
medical,  surgical,  and  hospital  services  and  supplies,  unless  he  refuses  to  accept 
them.  Such  services  and  supplies  shall  be  furnished  by  the  United  States  medi- 
cal officers  and  hospitals,  but  where  this  is  not  practicable  shall  be  furnished  by 
private  physicians  ami  ho^spitals  deslgnateil  or  approved  by  the  commission  and 
paid  for  from  the  «nployees'  compensation  fund.  If  necessary  for  the  securing 
of  proper  medical,  surgical,  and  hospital  treatment,  the  employee,  in  the  discre- 
tion of  the  commission,  may  be  furnished  trans[)ortation  at  the  expense  of  the 
employees'  compensation  fund." 

Thp  coinmlKsion  referred  to  in  this  sec'tlon  of  the  stntute  is  the  United  Stnto« 
Employees*  Conii)ensatlon  Commission  created  by  the  same  net,  which  has  charge 
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of  tlie  administration  of  the  act  and.  by  section  32.  is  authorized  "  to  make  neces- 
sary rules  and  regulations  for  the  enfor(?ement  of  this  Act  and  shall  decide  all 
questions  arising  under  this  Act."  While  it  is  thus  made  the  duty  of  the  United 
States  Employees'  Compensation  Commission  to  decide  all  questions  arising 
under  the  act,  I  consider  that  there  is  no  doubt  but  that  the  provisions  of  section 
9,  quoted  above,  clearly  authorize  the  charging  in  the  first  Instance  of  appro- 
priations for  the  various  executive  departments  and  other  Government  estab- 
lishments with  the  cost  of  all  medical  and  hospital  services  and  supplies  fur- 
nislied  by  such  departments  and  establishments  to  injured  employees  of  the 
Ignited  State."^.  This  was  so  held  by  the  Comptroller  of  the  Treasury  in  a  decision 
dated  April  12,  1917,  23  Comp.  Doc.  567.  568.  It  is  also  the  opinion  of  this  office 
that  personal  injuries  covered  by  the  act  include  injuries  to  the  teeth  of  an  em- 
l^loyee,  and  that  the  employee  is  entitled  to  the  services  of  a  dental  surgeon  for 
the  necessary  treatment  of  his  teeth  Injured  in  the  performance  of  his  duties  as 
such  employee  not  due  to  his  own  fault  as  set  forth  In  section  1  of  the  act. 

3.  In  the  case  referred  to  by  the  commanding  officer  at  the  Watervliet  Arsenal 
It  is  the  view  of  this  office  that  the  employee  was  entitled  to  the  mouth  wash 
I)rescribed  by  the  surgeon  and  to  the  necessary  services  of  a  dental  surgeon  in 
the  treatment  of  his  injured  teeth,  both  without  expense  to  him,  provided,  as  is 
understood  to  be  the  case,  that  the  injury  was  not  caused  "  by  the  willful  mis- 
conduct of  the  employee  or  by  the  employee's  Intention  to  bring  about  the  in- 
jury," or  Avas  not  due  to  his  intoxication.  I  am  advLsed  Informally  by  the  United 
States  Employees'  Compensation  Commission  that  the  Medical  Department  is 
entitled  to  reimbursement  from  the  comi)ensation  fund  for  the  cost  of  medicines 
furnished  for  the  treatment  of  employees  under  the  act  of  September  7,  1916. 


HOME  OUABDS:  Bonds  to  United  States  on  Issae  of  Rifles  and  Ammuni- 
tion to  Home  Guards. 

A  bond  executed  by  a  "  property  and  disbursing  officer  "  for  the  use  of  prop- 
erty belonging  to  the  United  States  lssue<l  to  the  National  Guard  of  his  State, 
Territory,  or  District  pursuant  to  section  67,  national  defense  act  of  June  3, 
1916  (39  Stat.  166,  2(K}),  will  not  cover  any  Government  property  issued  to  the 
Home  Guards  of  said  State,  Territory,  or  District  pursuant  to  the  act  of  June 
14,  1917  (40  Stat.  181).  Hence,  it  is  necessary  in  the  case  of  issue  of  Govern- 
ment property  to  such  Home  Guai'ds  to  obtain  a  new  bond ;  and  in  accordance 
with  paragraph  5,  Special  Regulations,  No.  37,  issued  pursuant  to  the  authority 
of  said  act  of  June  14,  1917,  said  bond  should  be  "  signed  by  the  commanding 
officer  of  the  State,  Territory,  or  District  Guard  of  the  State,  Territory,  or  Dis- 
trict of  (Columbia,  for  which  use  the  property  is  issued." 

168.  Aprii.  15,  1918. 

From :  The  Judge  Advocate  General. 
To :  The  Chief  of  Ordnance. 
Subject :  Bonds  to  the  United  States  on  issue  of  rifles  and  ammunition  to  Home 

Guards. 

1.  In  your  communication  ojf  the  twenty-eighth  ultimo  you  present  the  question 
whether  your  office  is  authorize<l  to  Issue  property  to  the  "  property  and  disburs- 
ing officer"  for  the  use  of  the  Home  Guards  under  the  bond  furnished  In  ac- 
cordance with  the  act  approved  June  3.  1916  (39  Stat.  166,  260),  requiring  mate- 
rial for  the  use  of  Home  Guards  to  be  receipted  for  by  the  governors  of  the  sev- 
eral States,  and  whether  It  is  necessary  to  obtain  a  bond  signed  by  the  "  com- 
nmndlng  officer  of  the  State  guard  "  before  authorizing  the  Issue  of  material  for 
the  use  of  Home  Guards.  It  is  stated  that  your  office  is  In  receipt  of  communica- 
tions from  the  governors  and  adjutant  generals  of  several  States  requesting  the 
issue  of  property  for  the  Home  Guards,  to  the  "  property  and  disbursing  officer  " 
for  the  United  States  appointed  under  authority  of  the  act  approved  June  3, 
1916,  either  in  order  to  relieve  the  State  from  the  additional  expense  of  a  second 
bond  or  because  the  organization  of  the  Home  Guards  is  such  that  there  is  no 
official  holding  the  position  of  "  commanding  officer  of  the  State  Guard.'' 

2.  Section  67  of  the  act  of  June  3,  1916,  pertinent  to  the  Inquiry,  In  part  pro- 
vides: 

"  The  .wvernor  of  each  State  and  Territory  and  the  commanding  general  of 
the  National  Guard  of  the  District  of  Columbia  shall  appoint,  designate,  or  de- 
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tall,  subject  to  the  approval  of  the  Secretary  of  War,  an  officer  of  the  Xalional 
Guard  of  the  State.  Territory,  or  District  of  Columbia,  who  shall  be  regarded 
as  property  and  disbursing  officer  for  the  United  States.-  He  shall  receipt  and 
account  for  all  funds  and  property  belonging  to  the  United  States  in  possession 
of  the  National  Guard  of  his  State,  Territory,  or  District,  and  shall  make  such 
i-eturns  and  reports  concerning  the  same  as  may  be  required  by  the  Secretary 
of  War.  *  *  *  .  Before  entering  upon  the  performance  of  his  duties  as  prop- 
erty and  disbursing  officer  he  shall  be  required  to  give  good  and  sufficient  bond 
to  the  United  States,  the  amount  thereof  to  be  determined  by  the  Secretary  of 
War,  for  the  faithful  performance  of  his  duties  and  for  the  safekeeping  and 
proper  disposition  of  the  Federal  property  and  funds  intrusted  to  his  care." 

In  the  bond  required  to  be  executed  by  the  provisions  of  this  statute  appears 
the  clause: 

"  The  condition  of  this  obligation  is  such,  that,  whereas,  the  above  bounden 

principal  has  been  designated  and  appointed  by  the  Governor  of  the of 

,  and  such  designation  and  appointment  approved  by  the  Secretary  of 

War  under  section  67  of  the  act  of  Congress  approved  June  3,  1916,  entitled  *An 
act  for  making  further  and  more  effectual  provision  for  the  national  defense, 
and  for  other  purposes,'  as  property  and  disbursing  officer  for  the  United  States 
for  the  purposes  of  accounting  for  all  funds  and  property  belonging  to  the 
Uniteil  States  In  possession  of  the  National  Guard  of  said ,  and  of  receiv- 
ing, disbursing,  and  accounting  for,  as  provided  by  law,  of  such  sums  of  the 
annual  appropriations  for  the  support  of  the  National  Guard  as  may  be  paid 
over  to  said  principal  under  authority  of  said  section  67  of  said  act  of  June  3, 
1916,  or  other  act  of  Congress." 

The  act  of  June  14,  1917  (40  Stat.  181),  entitled  "An  act  to  authorize 
the  issue  to  States  and  Territories  and  the  District  of  Columbia  of  rifles  and 
other  property  for  the  equipment  of  organizations  of  Home  Guards,"  also  perti- 
nent to  the  subject  of  inquiry,  in  part  provides : 

**  That  the  Secretary  of  War  during  this  existing  emergency  be,  and  he  is 
hereby,  authorized,  in  his  discretion,  to  issue  from  time  to  time  to  the  several 
States  and  Territories  and  the  District  of  Columbia  for  the  equipment  of  such 
Home  Guards  having  the  character  of  State  police  or  constabulary  as  may  be 
organized  by  the  several  States  and  Territories  and  District  of  Columbia,  and 
such  other  Home  Guards  as  may  be  organized  under  the  direction  of  the  Gov- 
ernors of  the  several  States  and  Territories  and  the  Commissioners  of  the  Dis- 
trict of  Columbia  or  other  State  troops  or  militia,  such  rifles  and  ammunition 
therefor,  cartridge  belts,  haversacks,  canteens,  in  limited  amounts  as  available 
supplies  will  permit,  provided  that  the  property  so  issued  shall  remain  the 
property  of  the  United  States  and  shall  be  receipted  for  by  the  Governors  of 
the  several  States  and  Territories  and  Commissioners  of  the  District  of  Colum- 
bia, and  accounted  for  by  them  under  such  regulations,  and  upon  furnishing 
such  bonds  or  security  as  the  Secretary  of  War  may  prescribe,  and  that  any 
property  so  issued  shall  be  returned  to  the  United  States  on  demand  when  no 
longer  needed  for  the  purposes  for  which  issued,  or  if,  in  the  judgment  of  the 
Secretary  of  War,  an  exigency  requires  the  use  of  the  property  for  Federal 
purposes." 

In  accordance  with  the  authority  conferred  by  this  act  the  Secretary  of  War 
promulgated  Special  Regulations  ^o.  37,  1917,  governing  the  issue  to  the  Home 
Guards  of  certain  equipment.  Paragraph  2  of  such  Regulations,  defining  and 
limiting  the  services  to  be  performed  by  such  Home  Guards,  in  part  provides : 

**  The  services  to  be  performed  will  be  the  protection  of  the  property  of  the 
United  States,  or  the  protection  of  supplies  in  the  course  of  manufacture  for 
the  United  States,  or  the  protection  of  transportation  lines  where  necessary,  in- 
cluding rights  of  way  of  railroads,  bridges,  etc.  These  Guards  must  be  subject 
to  the  command  of  the  governors  of  the  several  States  or  Territories  or  to  the 
Commissioners  of  the  District  of  Columbia ;  they  must  receive  regular  military 
Instruction,  and  such  portion  as  may  be  necessary  shall  be  available  at  all  times 
for  duty." 

Paragraph  5  of  said  Regulations  having  to  do  with  the  Issuing  of  material 
for  the  use  of  the  Home  Guards  in  part  provides: 

"All  material  issued  under  the  above-mentioned  law  shall  remain  the  property 
of  the  United  States.  It  shall  be  issued  to  and  receipted  for  by  the  governors 
f>f  the  .'»evernl  States  or  Territories,  or  the  Commissioners  of  the  District  of 
C'olunibin.  Before  the  issue  of  any  property  a  bond  may  be  required  to  be  fur- 
nished by  the  governors  or  commissioners  In  favor  of  the  Unitetl  StatPS,  in  the 
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penal  sum  of  the  value  of  the  property  or  such  other  security  as  the  Secretary 
of  War  may  prescribe.  If  a  bond  is  required,  it  must  be  signed  by  tlie  com- 
manding officer  of  the  State,  Territory,  or  District  Guard  of  the  State,  Terri- 
tory, or  District  of  Ck>lumbia  for  which  use  the  property  is  issued." 

3.  Thus  it  is  seen  that  tlie  bond  executed  by  the  "  Property  and  Disbursing 
Officer  "  is  for  the  safeguarding  and  proper  disposition  of  the  property  issued 
for  the  use  of  the  National  Guard;  and  by  the  terms  thereof  the  liability  of 
the  surety  is  confined  to  a  breach  of  the  duty  in  respect  of  the  property  so 
issued  under  the  authority  of  section  67,  national  defense  act.  The  Home 
Guards,  the  duties  of  widch  are  defined  and  limited  by  paragraph  2  of  said 
Regulations  is  an  organization  distinct  from  the  National  Guard,  and  it  is 
clear  that  the  bond  .in  question  can  not  be  Jield  to  cover  property  issued  for  the 
use  of  a  separate  and  distinct  organization  by  virtue  of  the  authority  of  a  law 
passed  after  the  execution  of  these  bonds. 

4.  It  is  the  view  of  this  office  that  a  l>ond  executed  by  the  ''  Property  and 
Disbursing  Officer  "  for  the  use  of  property  issued  to  the  National  Guard  will 
not  cover  any  property  which  may  be  issued  to  the  Home  Guards,  and  accord- 
ingly it  is  necessary  to  obtain  a  new  bond,  and  In  order  tliat  said  bond  may 
comply  with  the  Regulations,  it  should  be  "  signed  by  the  commanding  officer 
of  the  State,  Territory,  or  District  Guard  of  the  State,  Territory,  or  District 
of  Columbia,  for  which  use  the  property  is  issued.' 


»» 


OFFICE:  Eligibility  for  Promotion  to  Captain,  Medical  Corps,  IJnite4 
States  Army. 

Service  as  an  officer  of  the  Medical  Corps  of  tlie  National  Guard  called  into 
Federal  service  can  not  be  counted  as  a  part  of  the  year's  continuous  service 
necesFiary  to  render  a  first  lieutenant  of  the  Medical  Ck>rp8,  R^^ular  Army, 
eligible  for  promotion  to  tlie  grade  of  captain. 

210.2. 

War  DeparCment,  J.  A.  G.  O.,  April  15,  1918. — To  the  coumoanding  officer, 
Meilical  Officers'  Training  Camp. 

1.  The  commanding  officer  of  the  Medical  Oflkers'  Training  Camp,  Fort  Rlley, 
Kans.,  forwards  to  this  office  a.  letter  from  First  Lieut.  Merril  K.  Lindsay, 
Medical  Corps,  Unite<l  States  Army,  dated  April  1,  1918,  who  aaks  whether 
service  as  a  member  of  the  Medical  Corps,  National  Guard,  in  tlie  Federal  serv- 
ice can  be  computed  in  the  one  year  service  required  for  promotion  to  captain 
in  the  Medical  Corps,  United  States  Army. 

It  appears  that  First  Lieut.  Merril  K.  Lindsay  was  on  June  25,  1917,  a  first 
lieutenant,  Sledlcal  Corps,  Kansas  National  Guard ;  on  that  date  reported  to  the 
conminnding  officer.  Medical  Officers'  Training  Camp,  Fort  Riley,  Kans..  and 
on  June  29,  1917,  was  mustered  into  the  Federal  Service  as  a  National  Guards- 
man. In  August,  1917,  he  took  the  examination  for  the  Medical  Corps  and  was, 
on  November  IC.  1917,  commissioned  therein. 

2.  The  act  of  October  6,  1917  (40  Stat,  397),  provides: 

"  That  during  the  t^xisting  emergency  first  lieutenants  in  the  Medical  Corps 
of  the  Regular  Army  and  of  the  National  Guard  sliall  be  eligible  to  promotion 
as  captain  upon  such  examination  as  may  be  prescriljed  by  the  Secretary  of 
War." 

General  Orders.  No.  1G8,  War  Department.  1917,  section  3,  after  quoting  at 
lenp:th  the  act  of  October  6,  1917,  supra,  provides  inter  alia : 

"2.  The  following  regulations  thereunder  are  prescribed  for  tlie  guidance  of 
all  concerned:  (b)  No  examination  shall  be  had  for  the  promotion  of  a  first 
lieutenant  under  the  foregoing  law  unless  he  shall,  if  an  officer  in  the  Medical 
Cx)rps  of  tlie  Regular  Army,  have  completed  one  year's  continuous  service  in  the 
corps  or,  if  an  officer  in  the  National  Guard,  have  completed  one  year's  Federal 
service  in  the  Medical  Coqis  thereof  since  May  11,  1916." 

Th(»sc  Regulations  are  somewhat  ambiguous  but  seem  to  contemplate  that 
only  .service  in  the  Me<lical  Corps  of  the  Regular  Army  can  be  computed  in  the 
one-year  continuoiLS  service  of  a  first  lieutenant.  Medical  Corps,  Regular  Army, 
before  he  is  eligible  for  promotion. 

3.  I  am  of  the  opinion  that  the  Regulations  above  quoted  do  not  authorize 
service  as  an  officer  of  the  Medical  Coips  of  the  National  Guard  called  into 
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Federal  srrrice  to  be  counted  as  a  part  of  the  y«or*8  continuous  service  neces- 
sary to  render  a  ^rst  llentenaDt  of  tlie  Medical  Ooii»,  Regvlar  Army,  eligible 
twc  promotion  to  ttic  gr&<te  of  captain. 


DISCMAROE:  Apj^opriations;  L»ae  of  CiTillan  Clothinir  to  Soldier  Bis- 
ekar^ed  Other  nan  HoiMrably. 

In  <?aj9c  a  fsoldter  discharged  othc^nftise  than  iionorably  is  without  ciillian 
clothes  to  vrcar  home.  It  is  oecessary  that  he  be  famished  with  clothing.  He 
can  riot  wear  imifonn  outer  clothing  oji  nocoont  of  the  prohlbidon  of  section 
125,  national  ilefense  act  of  Jane  S,  1916  (39  Stat.  166,  216).  Arnngementa 
should  be  nii>c1e  to  faifilsh  such  a  soldier  with  a  suit  of  ci-dlian  clothes,  to  be 
paid  for  out  of  thfi  apfvropi'iatioQ  for  luiidental  <?xp«)ses  of  the  QnartermasPter  ^^ 
Corps  {40  St«t.  40,  rj2). 

420. 

War  I>epartment  J,  A.  G,  O.,  April  16,  t»iS.— To  The  Adjutant  General. 

1.  The  Adjutant  Goneral  refers  to  this  office  the  letter  from,  the  commaading 
officer.  Base  Ht^Kpital  >'o.  2.  Fort  Bliss,  Tex^  dated  March  14,  1918,  who  i*e- 
quests  <a)  inforiuatioii  ns  to  procedure  to  clothe  a  soldier  discharged  other-' 
wise  than  honorably  who  has  no  funds  with  which  to  buy  the  necessary  wearing 
apparel,  and  {h)  whether  section  id),  paragraph  1161i,  Army  Begulations, 
covers  dothii^  issued  to  soldier  prior  to  July  14,  IdlT,  under  the  old  clothing 
system. 

2.  Paragraph  1161^,  Anuy  R-o;3:«iations,  in  pertinent  part  provides: 

**ib)  Wiien  an  enlisted  man  is  honorably  discharged  otheru'ise  than  as  de- 
scribed 111  <«),  all  uuif(Min  outer  clothing,  excet>ting  one  suit,  tlien  in  his  pos- 
session will  be  delivered  to  tlte  nearest  quartermaster.  This  one  suit  he  will 
be  instructed  to  forward  within  three  jnonths  after  Ills  discharge  under  franked 
label,  which  wltl  be  furnished  hiui  for  the  purpose,  to  the  nearest  quarter- 
luastiT. 

**id}  When  an  enllste^l  man  is  discharged  otherwise  than  honorably,  all  uni- 
foi'ui  outer  clothing  in  his  possession  will  be  retained  for  military  use  and  de- 
ll veretl  to  the  nearest  quailerinaster." 

General  Orders,  No.  29,  Headquarters  Southern  I>epartment,  June  2,  1917, 
paragraph  1,  provides: 

*'  TTie  use  of  civilian  clothes  by  officers  and  enlisted  men  of  the  Army  is  pro- 
hibited ;  enlisted  men  will  not  be  alloM^d  to  keep  civilian  clothes  In  their  pos- 
session.'* 

Section  125.  national  defense  act  (30  Stat.  16G,  216),  makes  It  unlawful  for 
an^'  person  not  an  otiker  or  en  listed  man  of  tlie  tfnlted  States  Army,  Navy,  or 
Marine  Corps  to  wear  the  duly  prescribed  uniform  of  the  United  States  Army, 
Navy,  or  Marine  Corps  wiUi  ihc  proviso  that  permits  a  person  who  has  been 
honorably  discharged  from  the  United  States  Army,  Navy,  or  Marine  Corps 
to  wear  liis  uniform  from  the  place  of  discharge. to  his  home  within- three 
months  after  date  of  such  d uncharge. 

3.  In  case  (a)  a  soldier  discharged  otherwise  than  honorably  is  without 
dviiian  doth^'S  to  wear  home,  it  is  uecessai*y  that  he  be  furnished  with  clotli- 
Ing.  He  can  not  wear  luuform  outer  clothing  on  account  of  the  prohibition  of 
section  125,  national  defense  act,  €upru. 

4.  i  am  of  the  opinion  that  arrangements  should  be  made  to  furnish  soldiers 
who  are  discitarged  otherwise  than  honorably  with  a  suit  of  civilian  dothes  to 
be  paid  for  out  of  the  appropriation  for  incidental  expenses  of  the  Quarter- 
roaster  Corps,  May  12,  1917  (40  Stat  40,  52).  Answering  quesdous  (&)  the 
right  to  clothing  and  clothing  allowances  is  a  matter  of  regulation.  Section 
(<f)  paragraph  11611,  Aruty  Regulations,  applies  to  clothing  issued  to  soldier 
prior  to  July  14,  1917,  under  tltc  old  clothing  system. 


MMHAIUTE:  Pay  and  Ailowaaees;  Absence  from  Dnty  and  Discharge 
beeaoM  •!  DisnWity  Bennltlng  froa  Disease  Contracted  Prior  to  £n- 
llstflient 

A  soldier  after  l>eing  in  the  hospital  for  two  months  was  discharged  on  a 
surgeon*s  certificate  as  unfit  for  service  as  a  result  of  a  disease  contracted 
prior  to  his  present  enlistment  and  not  on  account  of  misconduct  during  his 
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present  service.  At  the  time  of  the  enlistment  he  disclosed  that  five  years  be- 
fore he  liad  contracted  gonorrhea,  which  continued  about  nine  mouths  with  no 
complications.  He  is  not  sul)Ject  to  deduction  of  his  pay  during  tlie  time  of 
bis  absence  from  duty  and  that  lie  is  entitled  to  an  honorable  discharge. 

.  242.3 
War  Department,  J.  A.  G.  0.,  April  16,  1018.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  opinion  the  question 
(1)  wliether  a  soldier  is  subject  to  deductions  of  his  pay  under  provisions  of 
the  act  of  August  24,  1912.  37  Stat.  569,  572 ;  General  Orders.  No.  31,  War  De- 
partment, 1912,  because  of  absence  from  duty  resulting  from  disease  contracted 
prior  to  his  present  enlistment  and  (2)  whether  such  soldier  when  discharged 
for  resultant  disability  is  entitled  to  an  honorable  discharge. 

By  the  papers  in  reference  it  appears  that  G.  on  June  2,  1917,  was  enlisted 
as  a  private  in  Company  F,  Fourth  Engineers,  after  having  successfully  passed 
a  physical  examination  in  which  he  disclosed  that  in  the  year  1912  he  had  con- 
tracted gonorrhea,  which  continued  about  nine  months  with  no  complications. 
After  being  sent  to  the  hospital  July  5,  1917,  with  measles,  from  which  he 
apparently  recovered,  he  was  on  November  4,  1917,  again  sent  to  the  hospital 
suffering  from  what  w^as  diagnosed  to  be  gonorrheal  rheumatism.  He  was 
given  treatment  for  this  ailment,  but  did  not  improve,  and  on  January  8,  1918, 
was  di-scharged  from  service. 

No  record  appears  showing  the  discharge  of  this  soldier  nor  the  alleged 
forfeiture  of  pay  under  General  Orders,  No.  81,  War  Department,  1912,  but  it 
is  assumed  from  the  papers  in  reference  that  he  was  discharged  without  honor 
and  his  pay  forfeited  from  November  4,  1917,  to  January  8,  1918.  There  is 
some  conflict  of  opinion  among  the  physicians  as  to  the  character  of  the  disease 
from  which  this  soldier  became  unfit  for  service.  The  surgeon  who  treated 
him  diagnosed  the  case  as  gonorrheal  rheumatism  and  this  diagnosis  was  con- 
curred in  by  the  board  of  medical  officers  that  recommended  his  discharge, 
and  of  'which  board  the  first  surgeon  was  not  a  member.  A  physician  employed 
by  G.  after  his  discharge  failed  to  find  anything  leading  to  the  belief  that  the 
existing  conditions  were  due  to  any  old  or  recently  acquired  venereal  diseases. 
The  weight  of  the  evidence,  however,  indicates  conclusively  the  correctness  of 
the  first  diagnosis.  Nothing  ;ippears  from  the  papers  in  reference  to  show  that 
G.  ever  had  gonorrhea  except  in  the  year  1912. 

2.  The  act  of  Congress,  August  24,  1912,  supra,  in  its  applicable  parts, 
provides : 

"For  pay  of  enlisted  men  of  all  grades,  including  recruits,  ♦  •  ♦:  pro- 
vided, That  no  officer  or  enlisted  man  In  active  service,  who  shall  be  absent 
from  duty  on  account  of  disease  resulting  from  his  own  Intemperate  use  of 
drugs,  or  alcoholic  liquors,  or  other  misconduct,  shall  receive  pay  for  the  period 
of  such  absence  from  any  part  of  the  appropriation  In  this  Act  for  the  pay  of 
officers  or  enllste<l  men,  the  time  so  absent  and  the  cause  thereof  to  be  ascer- 
tained under  such  procedure  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  War." 

This  section  of  the  act  was  construed  by  this  office,  Digest  of  Opinions, 
Judge  Advocate  General,  1917  (pp.  148, 149),  as  follows: 

"  Cases  were  presented  of  several  soldiers  who,  through  their  own  miscon- 
duct prior  to  their  present  enlistment  and  prior  to  the  passage  of  the  act,  had 
become  Infected  with  venereal  disease,  which  necessitated  their  treatment  in 
hospital  and  consequent  absence  from  duty.  The  act  in  question,  having  for  its 
object  the  regulation  of  the  future  conduct  of  the  soldier  and  not  merely  the 
wiving  which  might  result  to  the  United  States  by  the  deduction  of  pay  for 
absences  occasioned  by  their  misconduct,  Is  prospective  in  its  operation  and 
penalizes  only  misconduct  and  Its  consequent  absence  occurring  after  the  pas- 
sage of  the  act  and  after  the  beginning  of  a  soldier's  current  enlistment;  It  Is 
not  to  be  construed  as  penalizing  past  offenses.  No  deductions  should  therefore 
bo  made  from  the  pay  of  soldiers  absent  from  duty  resultljog  from  misconduct 
which  occurred  before  the  passage  of  the  act  or  before  their  current  enlistment 
began.  Where  a  soldier  suffering  from  a  disease  acquired  through  his  miscon- 
duct is  properly  ordered  to  hospital  for  treatment,  notwithstanding  he  may  be 
able  to  perform  duty  at  the  time,  the  absence  from  duty  occasioned  thereby 
nuist  be  regarded  as  caused  by  his  own  misconduct,  and  if  the  case  falls  within 
the  operation  of  the  law  a  deduction  of  pay  should  be  made  accordingly." 

"A  soldier  was  discharged  on  surgeon's  certificate  of  disability  by  reason 
of  tertiary  syphilis  existing  at  the  time  of  enlistment    On  a  question  as  to  the 
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character  that  should  be  entered  on  his  discharge  certificate,  that  as  the  dis- 
charge was  not  due  to  any  fault  or  misconduct  of  the  soldier  and  It.  does  not 
appear  that  there  was  any  fraud  in  the  enlistment,  and  he  should  he  given  an 
honorable  discharge."    (Dig.  Ops.  J.  A.  G.  1912,  p.  441.) 

3.  It  having  been  established  that  this  soldier  was  discharged  on  a  surgeon's 
certificate  as  unfit  for  service  as  a  result  of  a  disease  contracted  prior  to  his  pres- 
ent enlistment,  and  not  on  account  of  misconduct  during  his  present  service,  and 
no  concealment  having  been  made  or  fraud  practiced  at  the  time  of  his  enlist- 
ment, I  am  of  the  opinion  from  the  construction  heretofore  placed  on  the  act 
of  Congress,  supra,  (1)  that  he  Is  not  subject  to  deduction  of  his  pay  during 
the  time  of  his  absence  from  duty  and  (2)  that  he  Is  entitled  to  an  honorable 
discharge. 

PAT  AND  ALLOWANCES:  Pay  of  Llentenant,  Medloal   Corps,  National 
Guard,  Mastered  into  Federid  Sertlee  as  Captain. 

A  medical  officer  holding  a  commission  as  first  lieutenant  In  a  National  Guard 
organization  was  called  into  the  Federal  service  as  captain,  Medical  Corps.  He 
had  not  served  five  years  as  first  lieutenant,  Medical  Corps,  nor  had  he  taken 
the  examination  for  promotion  required  by  the  national  defense  act  of  June  8, 
1916.  (30  Stat.  166,  171.)  Following  a  decision  of  the  Comptroller  (24  Comp. 
Dec.  497,  498),  that  since  this  officer  was  mustered  into  the  Federal  service 
from  the  National  Guard  of  the  State  as  captain,  and  has  thereafter  held  that 
rank,  he  is  entitled  to  the  pay  of  that  grade. 

241.1. 

War  Department,  J.  A.  G.  0.,  April  16, 1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  case  of  Howard  S.  J. 
Walker,  a  captain,  Medical  Corps,  with  the  One  hundred  and  twenty-third  In- 
fantry.   The  question  is  considered  to  be: 

Is  Capt  Walker,  under  the  facts  disclosed,  entitled  to  bis  present  rank  as 
captain  and,  as  a  consequence,  to  the  pay  as  captain  from  the  date  of  muster 
Into  the  Federal  service? 

2.  He  was  commissioned  first  lieutenant,  Medical  Corps,  National  Guard, 
Georgia,  June  28,  1916,  and  was  called  into  the  Federal  service  July  11,  1916, 
as  captain.  Medical  Corps.  The  papers  do  not  show  when,  if  ever,  he  was  com- 
missioned captain.  National  Guard  of  Georgia.  He  has  not  served  five  yers  as 
first  lieutenant,  Medical  Corps,  or  taken  the  examination  for  promotion  required 
by  the  act  of  June  3,  1916.  (39  Stat  166,  171 ;  Bui.  No.  61,  W.  D.  1917,  sec.  5, 
p.  3.) 

3.  Attention  is  called  to  a  decision  of  the  Comptroller  of  the  Treasury  dated 
March  2.  1918,  24  Comp.  Dec.  497,  498,  in  the  case  of  MaJ.  H.  H.  Smith,  Medical 
Corps.  This  decision,  although  not  based  on  facts  identical  with  the  case  of 
Capt.  Walker,  Is  Identical  In  principle.  The  Comptroller  treats  the  case  of 
Capt.  Smith  as  an  accomplished  fact,  and  decides  accordingly.  The  (Comptroller 
says: 

"  There  Is  nothing  which  shows  that  Capt  Herbert  H.  Smith  had  service  In 
the  Medical  0)rps  arm  of  the  United  States  Army  as  contemplated  by  the  act 
of  April  23,  1908,  or  the  act  of  June  3,  1916,  or  that  he  was  commissioned  as 
captain  therein,    ♦    ♦    ♦. 

"  Having  come  In  the  service  of  the  United  States  as  captain  of  his  National 
Guard  unit  of  the  State  of  Nebraska,  it  is  clear  that  the  requirement  of  the 
act  of  April  23,  1908,  as  to  previous  service  for  promotion  from  first  lieutenant 
to  captain  In  the  Medical  Ck)rps,  United  States  Army,  does  not  apply  In  his  case." 

4.  When  Capt.  Walker  was  mustered  into  the  Federal  service  from  the  Na- 
tional Guard  of  the  State  of  Geovgia  it  was  as  captain,  and  he  has  held  that 
rank  and  pay  since ;  and  the  opinion  of  this  office  Is  that  under  the  decision  of 
the  Comptroller  he  Is  entitled  to  the  pay  of  that  grade.  The  question  heretofore 
stated  Is  answered  in  the  affirmative. 


PENSION:  Selective  Draft  Aet;  Bight  of  Pensioner  Drafted  for  Special  or 
Limited  Service. 

A  mail  pntltlod  to  receive  a  pension,  who  is  drafted  for  special  or  limited 
Bcrvico  under  the  selective  draft  act  of  May  18,  1917  (JO  Stat.  70),  can  not  be 
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allowed  or  paid  a  pent^ioD  while  lie  Is  In  tbe  Army.  Upon  his  discharge  from 
the  service,  if  his  disability  still  exiists,  he  is  eligible  to  be  restored  to  the  pen- 
sion roll.  ,  < 

260. 

War  Department,  J.  A.  G.  O.,  April  16,  1918^— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  tliis  office  for  remark  a  letter  from  Alfred 
H.  Fink,  dated  April  1, 1918,  Inquiring  whether  a  man  entitled  to  a  pension  who 
is  classified  under  the  Selective  Servioe  Hegulatlons,  Provost  Marshal  GeneraVs 
Office  Form  999,  in  class  lA  for  limited  or  stpecial  service,  loses  his  pensionable 
status  on  being  called  for  such  special  or  limited  duty. 

2.  It  is  provided  by  act  of  March  3,  1891  (26  Stat.  1081,  1082)  : 
"Hereafter  no  pension  shall  be  allowed  or  paid  to  any  officer,  noncommis- 
sioned officer,  or  private  In  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States,  either  on  the  active  or  retired  list." 

No  distinction  is  made  by  this  statute  as  to  tlie  muiner  of  entering  the 
service  or  the  kind  of  duty  to  be  performed. 

A  man  who  Is  drafted  under  the  selective  draft  act.  May  18,  1917  (40  Stat. 
76),  whether  for  general  or  special  seh^vice,  is  as  truly  In  the  Army  as  one  who 
voluntarily  enlists.  The  only  pertinent  inquiry  affecting  his  right  to  be  paid  a 
pension  is  whetlier  he  is  in  the  Army,  without  regard  to  the  manner  of  his 
engagement  or  the  character  of  his  service. 

3.  I  am  of  the  opinion  that  a  man  entitled  to  receive  a  pension  who  is  drafted 
for  s^>ecial  or  limited  service  under  the  selective  draft  act.  May  18,  1917,  «ti/»f'(i, 
can  not  be  allowed  or  paid  a  pension  while  he  is  in  tbe  Army,  but  upon  discharge 
from  the  service,  if  his  disability  still  exists,  his  name  may  be  restored  to  the 
pension  roll. 

SOLBIESS'  AND  SAILORS'  CITIL  REUEF  ACT:  Allotment  of  Officer's 
Pay  In  Settlement  of  Claim  for  Alimony. 

Subsection  4,  section  300,  soldiers'  and  s«iilors*  civil  relief  act  of  March  8, 
1918  (40  Stat.  440,  443),  confers  on  the  Secretary  of  War  no  authority  to  order 
an  allotment  of  the  pay  of  a  person  in  the  military  service  to  discharge  any 
debt  or  obligation  of  any  character  other  than  one  for  the  rent  of  premises 
occupied  for  dwelling  purposes  by  the  wife,  children,  or  other  dependents  of 
such  person.  Under  this  statute  the  Secretary  has  no  authority  to  order  au 
allotment  of  the  pay  of  an  officer  in  settlement  of  a  claim  for  alimony. 

241.3. 

War  Department,  J.  A.  O.  O.,  April  16,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  dosire<l  upon  the  question  whether  the  Secre- 
tary of  War  is  authorized  by  the  provisions  of  subsection  4  of  section  300  of  the 
sokliers'  and  sailors*  civil  relief  act,  approved  March  8,  1918  (40  Stat.  440,  443). 
to  order  an  allotment  of  the  pay  of  an  officer  in  settlement  of  a  claim  for 
alimony  of  a  former  wife.  Mrs.  W.,  In  her  application  for  an  allotment,  says 
that  by  a  decree  of  the  circuit  court  of  Baltimore  City,  entered  on  October  17, 
1914,  site  was  divorced  a  vinculo  matrimonii  from  Harry  W.,  and  by  ttie  decree 
he  was  directed  to  pay  her  $70  per  month  permanent  alimony;  that  pursuant 
to  an  agreement  between  the  parties,  the  court,  on  April  24,  1915,  red  need  the 
amount  of  the  alimony  so  to  l)e  paid  to  the  sum  of  $50  per  month.  She  says 
that  the  said  Harry  W.,  wl?o  is  a  captain  in  the  Sanitary  Hospital  Corps  sta- 
tioned at  Camp  Meade,  is  now  in  arrears  in  tlie  payment  of  the  alimony  to  the 
amount  of  $625,  and  refuses  to  make  any  payment  to  her.  Slic  claims,  through 
lier  counsel,  that  the  Secretary  of  War  is  empowered  by  virtue  of  subsection  4 
of  section  300,  soldiers*  and  sailors*  civil  relief  act,  supra,  to  order  an  allotment 
in  settlement  of  the  claim  for  alimony. 

2.  Subsection  4,  section  300,  soldiers*  and  sailors*  civil  relief  act  pertinent 
to  the  question  presented  provides  as  follows: 

"  The  Secretary  of  War  or  the  Secretary  of  the  Navy,  as  the  case  may  be, 
is  hereby  empowered,  subject  to  such  regulations  as  he  may  prescribe,  to  order 
an  allotment  of  the  pay  of  a  person  in  military  service  in  reasonable  proportion 
to  discharge  the  rent  of  premises  occupied  for  dwelling  purposes  by  the  wife, 
children,  or  other  dependents  of  such  person.*' 

By  the  plain  terms  of  this  sub-^ectton  tlie  Secretary  of  War  is  without 
authority  to  order  an  allotment  of  the  pay  of  a  person  in  the  military  ser>'ice 
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to  discliarge  any  debt  or  obligation  of  any  character  other  than  tiiat  of  the 
rent  of  premises  occupied  for  dwelling  purposes  by  the  wife,  cliUdren,  or  other 
dependent  of  such  person.  He  is  therefore  without  authority  to  order  an 
allotment  of  the  pay  of  this  officer  in  settlement  of  the  daim  for  alimony. 

3.  It  is  recommendetl  that  these  papers  be  referred  to  the  commanding  gen- 
eral of  the  Seventy-ninth  Division  for  investigation  and  such  action,  consonant 
with  the  policy  of  the  War  Department  relative  to  such  obllgfition  upon  officers, 
as  he  may  deem  advisable. 

BANK:  Relatire  Rask  of  Befienre  Ollleers. 

^faj.  A.,  of  the  Officers'  Reserve  Corps,  was  ordered  to  active  service  May  8, 
1917,  and  was  relieved  from  active  service  on  October  23,  1917,  by  reason  of 
physical  disqualifications,  and  ordered  to  proceed  to  his  home.  He  was  again 
onlered  to  active  service  on  November  26,  1917.  Maj.  B.,  also  of  the  Officers* 
liesen^e  Corps,  was  ordered  to  active  service  July  20,  1917,  and  has  continued 
in  active  ser\ice  since  that  date.  B.  ranks  A.,  since  the  date  of  the  order 
placing  B.  on  active  service  is  prior  to  the  date  of  tlie  order  by  virtue  of  which 
A.  is  now  on  active  sei^vice. 

April  17,  1918. 
210.7. 
From :  The  Judge  Advocate  General. 

To :  The  Judge  Advocate,  United  States  Dlscipllnai-y  Barracks. 
Subject :  Relative  rank  of  officers  in  the  Officers*  Reserve  Corps. 

1.  In  your  letter  of  April  10,  you  ask  that  tlie  relative  rank  of  MaJ.  Charles 
N.  Hulvey.  Infantry  Reserve  Corps,  and  MaJ.  Edward  M.  Duncan,  Engineers' 
Resene  Corps,  be  determined.  It  is  stated  that  Maj.  Hulvey  was  ordtred  to. 
active  service  May  8,  1917;  was  relieved  from  active  service  on  October  23, 
1917,  by  I'eaHon  of  physical  disqualiUcations  and  oerdered  to  proceed  to  his 
hoBie,  and  was  again  ordered  to  active  service  on  November  26,  1917.  Maj. 
IHiwHU  was  ordered  to  active  w-rvice  July  20,  1917,  and  has  continued  in 
active  service  f*lnce  th^t  date. 

2.  Section  38,  national  defense  act  (30  Stat  166,  190),  provides,  itvter  alia: 

"  Provided y  That  officers  (Reserve  officers)  so  ordei^ed  to  active  service  diall 
take  temporary  rank  among  themselves,  and  in  their  grades  in  the  organiza- 
tions to  which  assigned,  according  to  the  dates  of  orders  placing  them  on  active 
service ;     ♦     *     * " 

Section  1219,  Revisetl  Statutes,  is  not  applicable  In  determining  the  relative 
rank  of  Iteaerve  officers  unless  such  officers  be  ordered  to  active  serv'lce  on  the 
same  date;  their  relative  rank  would  then  be  determined  as  provided  in  this 
se<'tion. 

3.  It  is  tlie  opinion  of  this  office  that  the  date  of  the  order  placing  Maj.  Ed- 
wanl  M.  Duncan,  Engineers*  Reserve  Ck>rps,  on  active  service  being  prior  to  the 
date  of  the  order  by  virtue  of  A^-hlch  Maj.  Charles  M.  Hulvey  is  now  on  active 
ser^icH,  Maj.  Duncan  ranks  Maj.  Hulvey. 


ABX Y :  Transfer  of  Men  Ealisted  for  a  Speei«l  BraMh  ol  the  Service. 

Men  enlisted  for  a  fecial  branch  of  the  service  can  be  transferred  without 
their  consent  to  another  and  different  branch  for  the  conyenience  of  the  Gov- 
ernment. 

220.3.  April  18,  1918. 

Frf>m :  The  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Port  of  Embarkation. 
Subject:  Transfer  of  enlisted  men. 

1.  Replying  to  your  letter  of  April  11,  1918,  requesting  information  as  to 
whether  men  enlisted  for  a  special  branch  of  the  service  can  be  transferred 
without  their  consent  to  another  and  different  branch  for  the  convenience  of  the 
frovemment  in  connection  with  the  case  of  Pvt.  Bradford  W.  Greeley,  Casual 
Company,  744th  Motor  Mechanics,  Signal  0>rps,  who  enlisted  in  January,  1918, 
in  tlie  Aviation  Section^  Signal  Corps,  and  cm  March  24,  1918,  was  tmnsferrt^d  to 
Thirt^^y -eighth  Infantry,  such  transfer  being  protested  by  the  father  of  the  enlisted 
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man  on  the  groimd  that  the  soldier,  having  enlisted  In  a  particular  branch  of  the 
service,  should  not  be  transferred  to  another  and  different  branch. 

2.  September  17,  1917  (1  Ops.  J.  A.  G.  142),  this  office  had  under  consideration 
the  question  whether  or  not  there  Is  any  legal  reason  why  enlisted  men  of  the 
Regular  Army,  National  Guard,  National  Army,  and  other  divisions  of  the  Army 
may  not  be  regarded  as  interchangeable,  and  on  that  day  I'endered  an  opinion 
reading,  in  part,  as  follows : 

**  My  response  to  the  specific  question  must  be  that  transfers  of  enlisted  per- 
sonnel from  one  force  to  another,  in  the  sense  of  absolute  incorporation  in  tho 
force  to  which  transferred,  is  permissible  under  the  law ;  and,  giving  the  reason- 
ing the  wider  api^llcation  It  deserves,  It  seems  to  me  to  require  the  department 
to  abolish  many  of  the  distinctions  which  it  conceives  to  exist  between  and  among 
such  forces. 

"  No  legal  reason  is  known  to  this  office  why  enlisted  men  assigned  to  any 
organization  should  not  be  absolutely  incorporated  tlierein  and  carried  on  the 
muster  roll  as  members  of  that  .organization  without  regard  to  the  particular 
branch  of  the  Army  from  which  the  individuals  were  derived."  (Ops.  J.  A.  G. 
220.33,  Nov.  1,  1917.) 

3.  The  principle  thus  announced,  applies  in  the  Instant  case,  and  the  question 
submitted  is  accordingly  answered  in  the  affirmative. 


OFFICE:  Qnaliftcations  for  Promotion  of  Chaplain  in  Drafted  National 
Oaard  Organization. 

A  chaplain  with  the  ranlj  of  lirst  lieutenant  in  a  National  Guard  organiza- 
tion was,  with  his  organization,  drafted  into  Federal  service  and  appointed  a 
first  lieutenant  in  the  Army  of  the  United  States.  On  February  20,  1918,  com- 
bining  his  service  In  the  National  Guard  and  his  service  in  the  Army  of  the 
United  States,  he  had  served  continuously  for  a  period  of  seven  years.  He 
was  not  on  the  last-mentioned  date  authorized  to  assume  the  grade  and  there- 
after entitled  to  receive  the  pay  of  a  captain,  as  the  act  of  April  21,  1904  (33 
Stat.  226),  providing  that  service  in  "the  Army"  for  seven  years  as  a  chap- 
lain with  the  ranli  of  first  lieutenant  shall  entitle  the  one  so  serving  to  assume 
the  grade  and  thereafter  receive  the  pay  of  a  captain,  applies  only  to  service 
as  chaplains  in  the  Regular  Army. 

211.22. 

War^Department,  J.  A.  G.  O.,  April  18,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  in  the  preceding  indorsement  asks  an  opinion 
whether  First  Lieut.  Janies  M.  Farr,  chaplain,  One  hundred  and  ninth  Field 
Artillery,  had  authority  to  assume  the  grade  of  captain. 

James  M.  Farr,  prior  to  August  5,  1917,  was  chaplain  with  the  rank  of  first 
lieutenant,  Third  Pennsylvania  Field  Artillery,  National  Guard,  and  on  the 
5th  day  of  August.  1917,  under  the  President's  proclamation  of  July  3,  1917, 
was  drafted  into  the  service  of  the  United  States  and  apiwinted  an  officer 
in  the  Army  of  the  United  States  in  the  grade  in  which  he  held  a  com- 
mission as  an  officer  of  the  National  Guard.  It  appears  that  he  was  first 
commissioned  in  the  Pennsylvania  National  Guard  on  the  20th  of  Febru- 
ary, 1911,  and  served  continuously  therein  until  drafted  into  the  Federal  serv- 
ice. On  February  20,  1918,  combining  his  service  in  the  Pennsylvania  National 
Guard  and  his  service  in  the  Army  of  the  United  States,  he  had  served  a  period 
of  seven  years  and  was  advised  by  the  judge  advocate  of  the  Twenty-eighth 
Division  that  under  the  provisions  of  section  1,  act  of  April  21,  1904  (33  Stat. 
226),  he  was  authorized  to  assume  the  grade  and  entitled  to  receive  the  pay  of 
ojiptnin  after  February  20,  1918.  Acting  under  this  advice.  Chaplain  Farr  as- 
sumed the  grade  o?  captain  and  the  disbursing  quartermaster,  Camp  Hancock, 
(Ja.,  honored  his  claim  for  pay  in  that  grade.  The  Adjutant  General  directs 
particular  attention  to  the  last  sentence  of  the  second  paragraph  of  the  opinion 
of  the  division  judge  advocate,  in  which  he  states,  **  No  act  of  the  appointing 
power  is  required." 

2.  The  act  of  April  21.  1904,  supra,  was  **An  act  to  recognize  and  promote  the 
efficiency  of  Army  chaplains."  It  related  entirely  to  chaplains  in  the  Regular 
Army  and  In  pertinent  part  provides: 

"  That  all  persons  who  may  hereafter  be  appointe<l  as  chaplains  shall  have 
the  grade,  pay,  and  allowances  of  first  lieutenant,  mounted,  until  they  shall 
have  completed  seven  years  of  service.^ 
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The  service  contemplated  therein  was  service  In  "the  Army/*  meanliijj;  serv- 
ice In  the  Rei^lar  Army  of  the  United  States  and  not  s(»rvice  in  the  National 
Guard,  and,  In  the  absence  of  a  statute  authorizing  it,  a  chaplain  api)ointed  in 
the  Army  under  this  act  would  not  be  entitled  to  count  National  Guard  service 
in  computing  the  seven  years  as  chaplain  as  a  condition  precedent  to  his  ad- 
vancement to  the  grade  of  captain. 

3.  This  office,  in  considering  this  act  in  the  case  of  a  chaplain  in  the  Rcprular 
Army  who  had  served  as  a  chaplain  in  the  Volunteer  Army  from  May  14,  1898, 
to  February  22,  1899,  and  requested  this  service  to  be  countel  as  service  in 
computing  the  period  of  seven  years  required  under  the  provisions  of  the  act 
of  April  21,  1904,  supra,  held : 

"  That  the  statute  requires  seven  years  of  service  as  chaplain-  In  the  Regular 
Army  as  a  condition  precedent  to  advancement  to  the  grade  of  captain,  and 
that  the  officer  was  not  entitled  to  have  his  volunteer  service  counted  in  com- 
puting the  seven  years  of  service  which  he  must  complete  prior  to  his  advance- 
ment  to  the  grade  of  captain."     (Dig.  Ops.  J.  A.  G.  1917,  p.  304.) 

4.  The  opinion  relied  upon  by  the  division  Judge  advocate  is  an  opinion  of  this 
office  dated  November  2,  1916  (Dig.  Ops.  J.  A.  G.  1917,  p.  635),  and  dealt  with 
National  Guard  officers  called  into  Federal  service  who  became  entitled  to 
liigher  rank  in  the  National  Guard  by  rea.son  of  service  in  the  National  Guard 
under  the  rule  requiring  the  organization  of  the  National  Guard  to  conform  to 
Ihat  of  the  Regular  Army.  That  opinion  has  no  application  in  the  instant  case, 
in  which  promotion  In  the  Army  of  the  United  States  is  claimed  by  virtue  of 
service  in  the  National  Guard. 

5.  Section  1122,  Revised  Statutes,  provides  that  chaplains  shall  have  the  rank 
of  captains  of  Infantry.  The  act  of  April  21,  1904,  supra,  authorizes  the  Presi- 
dent from  time  to  time  to  select  a  number  not  to  exceed  15  from  among  the 
chaplains  of  the  Army,  who  have  had  not  less  than  10  years'  service  in  the  grade 
of  captain  and  who  have  been  specially  commended  as  worthy  of  special  dis- 
tinction for  exceptional  efficiency,  to  be  chaplains  with  the  grade,  pay,  and 
allowance  of  major.  The  concluding  proviso  quoted  in  paragraph  2,  supra, 
modified  section  1122,  Revised  Statutes,  in  that  chaplains  thereafter  appointed 
are  required  to  serve  seven  years  with  the  grade,  pay,  and  allowance  of  a  first 
lieutenant,  mounted.  Upon  the  completion  of  the  seven  years*  service,  they  are 
advanced  to  the  grade  of  captain.  This  office  in  an  opinion  of  November  2, 
1916,  Ops.  J.  A.  G.  58-700,  in  considering  this  statute  held  that  no  exercise  of 
appointing  power  was  necessary  as  a  condition  precedent  to  the  recognition  of 
the  advanced  grade,  but  that  the  promotion  of  a  chaplain  to  the  grade  of  major 
did  require  the  exercise  of  an  appointing  power. 

6.  I  am  of  the  opinion  that  Chaplain  James  M.  Farr  had  no  right  to  assume 
the  rank  of  captain ;  that  his  payment  as  of  that  grade  was  erroneous ;  and  that 
no  action  of  the  appointing  power  is  required  to  promote  a  chaplain  of  the  grade 
of  first  lieutenant  who  completes  seven  years*  service  to  the  grade  of  captain, 
but  the  promotion  of  a  chaplain  from  the  grade  of  captain  to  the  grade  of  major 
does  require  the  exercise  of  the  appointing  power.. 


OFFICERS'  RESEBYE  CORPS:  Actire  Duty  Status. 

A  member  of  the  Officers*  Reserve  Corps  on  duty  at  a  Reserve  officers'  training 
camp  was  found  to  be  physically  Incapacitated  and  was  relieved  from  duty  at 
such  encampment  and  ordered  to  proceed  to  his  home  and  there  await  further 
orders.  Two  months  later  he  was  honorably  discharged  from  the  service  of  the 
United  States,  "  his  services  being  no  longer  required.**  The  order  to  proceed  to 
his  home  and  there  await  further  orders  did  not  operate  to  relieve  him  from 
his  active-duty  status  as  a  Reserve  officer.  Accordingly  he  was  entitled  to  pay 
and  allowances  up  to  the  date  of  his  discharge. 

154. 

War  Department,  J.  A.  G.  O.,  April  18, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  with  reference  to  the  claim  of  former 
Second  Lieut.  Jeffrey  S.  Goldberg,  Infantry,  Officers'  Reserve  Orps,  for  pay 
from  July  1,  to  August  23, 1917,  covering  a  part  of  the  period  between  the  date 
he  was  ordered  to  his  home  to  await  orders  from  the  War  Department,  and 
the  date  of  his  discharge  from  the  service, 
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2.  It  appears  that  while  Lieut.  Goldberg  was  on  active  duty  at  tlie  Reserrc 
Officers'  Trainiug  Gamp,  Fort  Ogletliorpe,  Ga.,  in  June,  1917,  he  wwi  found  phys- 
ically incapacitated  and  on  June  22,  1917,  was  ordered  to  his  home  in  New 
York  City  to  await  further  orders.  Following  is  a  copy  of  th<5  orders,  as  fur- 
nished by  Lieut.  Goldberg,  Special  Orders,  No.  43,  Headquarters,  Reserve  Officers* 
Training  Camp,  Fort  Oglethorpe,  Ga.,  1917,  relieving  him  from  duty  and  order- 
ing him  to  his  home  in  New  Yorlc : 

"  L  In  compliance  with  telegraphic  autliorlty.  War  Department,  May  11, 1917, 
Second  Lieut.  Jeffrey  S.  Goldberg,  United  States  Resei-ve  Infantry,  is  hereby 
relieved  from  duty  in  connection  with  this  encampment  upon  surgeon's  state- 
ment of  physical  incapacity  and  will  proceed  to  his  home  at  New  Yoriv  Cit>', 
N.  Y.,  thei*e  awaiting  orders  from  the  War  Department 
**  The  travel  directed  is  necessary  in  the  military  service. 
"  By  order  of  Col.  Slocum. 

"  E.  N.  Woodbury, 
"  C^iUum,  C,  A.  C,  AdjuiaiUr 

SuKsequently,  Lieut  Goldberg  was  discharged  from  Uie  service  by  Special 
Orders,  No.  196,  War  Department,  1917,  reading  as  follows : 

"19.  By  diiH3Ction  of  tlKJ  President,  Second  Lieut.  Jeffiey  S.  Goldberg,  In- 
fantry Officers'  Reserve  Corps,  is  honorably  discharged  from  the  service  of  Utc 
United  States  to  take  eflTect  this  date,  his  services  being  no  longer  required.*' 

3.  The  Question  is  whethei*  the  order  of  June  22,  1917,  issued  at  Fort  Ogle- 
thorpe Training  Camp,  relieving  Lieut  Goldberg  from  duty  at  that  camp  ojxt- 
ated  to  relieve  him  from  his  active  dnty  stntus  as  a  Reserve  officer.  In  tl«? 
opinion  of  this  office  it  did  not  have  that  effect  The  order  directed  him  to 
pix>ceed  to  his  liome  in  New  York,  *'  tliere  awaiting  orders  from  tlie  War  Depart- 
ment." This,  it  was  stated  in  tlie  order,  was  in  ccmipliance  with  telegrapluc 
authority  from  the  War  DepartuM^ot  of  Aiay  11,  1917.  It  did  not  in  ternw 
r^ieve  lieut  Goldberg  from  his  active  duty  status  as  a  Reserve  officer,  but  o\\ 
the  contrary,  directed  that  he  proceed  to  his  home  in  New  York  and  await 
further  orders  from  tlie  War  Department.  I^ieut  Goldberg  thei*eforc  was  held 
In  restraint  until  he  received  his  dLscharge  from  the  service  on  August  23,  1917. 
He  was  nf>t  free  to  go  eteewhere  but  was  obliged  to  await  further  orders  at  Ids 
home  in  New  York  City,  He  was,  therefore,  in  IJie  opinion  of  this  office,  continue*! 
in  an  active-dutv  status  until  his  discharge,  effective  August  23,  1917,  and  con- 
sequentlv  was  entitled  to  pay  and  allowances  up  to  that  time. 


PUBUC  PROPERTY:  Sale  «f  Sariilns  lee  Produced  at  €U>Teriinciit  Nitrate 
Plant 

Surplus  ice  produced  as  a  by-product  at  a  Goveriunent  nitrate  plant,  con- 
structed and  operated  pursuant  to  the  pro\'i«lon8  of  section  124  of  the  national 
defense  act  of  June  3,  1916  (39  Stat.  166,  215),  may  be  sold  under  such  regu- 
lations as  the  President  may  prescribe,  as  provided  in  said  section  124.  The 
proceeds  of  such  sale  should  be  deposited  in  Uie  Treasury  as  "Miscellaneous 
receipts"  in   accordance  with  the   requirements  of  sections  3617   and  3618, 

Revised  Statutes. 

Apbil  18,  1918. 
[Memorandum  for  the  Chief  of  OrdnaBce.] 

400.32. 
Subject :  Disposition  of  by-products  of  United  States  nitrate  plant. 

1.  In  your  communication  of  the  12th  Instant  you  advise  this  office  that 
upon  completion  of  nitrate  plant  No.  1  tliere  will  be  produced  dally  as  a  by- 
product 50  or  more  tons  of  ice,  and  thiit  it  is  proposed  to  sell  this  ice  one-half 
to  the  Sheffield  Ice  Co.,  of  Sheffield,  Ala.,  where  the  nitrate  plant  is  located,  at 
a  profit  of  $3  p^r  ton,  and  the  balance  to  the  Quartermaster  Corps  and  civilian 
employees  at  the  plant.  The  questions  you  present  on  wldch  opinion  of  this 
office  is  reouested  are  • 

"{a)  Is  the  United  States  i»ermitted  to  dispose  of  tlie  by-product  in  ques- 
tion?" 

"(6)  If  it  so  disposes  of  same,  can  not  the  money  return  to  tlie  appropriation 
made  for  the  maintenance  and  operation  of  said  plant  NoJ  1,  instead  of  going 
Into  the  United  States  Treasury?** 
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2.  The  coosf^trnctioD  and  operation  of  nitrate  plants  is  authorized  and  pro- 
vided for  by  section  124  of  the  national  defense  act  of  June  a,  1916  (39  Stnt. 
IGG,  215).  The  sum  of  $20,000,000  is  appropriated  for  this  purpose.  Among 
otiier  provisions  of  the  act  is  the  following  provision : 

"  The  products  of  such  slants  sliall  be  used  bj  the  President  for  military  and 
naval  purposes  to  tlie  extent  that  he  may  deem  necessary,  and  any  surplus 
whicli  he  sliall  detennine  is  not  required  shall  be  sold*  and  disposed  of  by  him 
under  such  regulations  as  he  may  prescribe." 

This  provision  authorizes  the  sale  of  the  stirplus  products  of  the  plant  under 
such  regulations  as  may  be  prescribed  by  the  E^resldent,  and  the  language  is 
sufficiently  comprehensive  to  cover  all  products,  including  by-products.  The 
act  makes  no  mention  of  the  disposition  of  the  proceeds  of  the  sale  of  such 
products,  and  in  the  absence  of  statutory  authority  to  the  contrary,  It  is  the 
opinion  of  this  office  that  the  proceeds  must  foe  deposited  in  the  Trefisnr>'  as 
*•  Miscellaneous  receipts,"  in  accordance  with  the  requirements  of  sections  3617 
and  3018,  Revised  Statutes.  Question  (a)  is,  therefore,  answered  in  the 
affirmative,  and  question  (b)  in  the  negative. 


EIGHT  HOUR  LAW:  Applicability  to  Contracts  for  Enlargement  of  Ord- 
naioe  Plants. 

Contracts  providing  for  the  coo.struction  of  enhanced  plant  facilities  where 
the  title  to  the  increased  facilities  is  taken  by  the  Govemm^it,  thus  making 
tliem  pui>lic  ivorlvs  of  the  United  States,  should  refei*  to  the  Executive  order  of 
April  28,  1017,  as  suspending  the  restrictions  of  tlie  eight-hour  statute,  act 
of  August  1,  1802  (27  Stat  340),  as  amended  March  3,  1913  (37  Stat.  726),  on 
the  tiasls  of  the  payment  of  increased  wages  for  work  in  excess  of  eight  hours. 
Where,  however,  the  Government  does  not  take  title  to  the  enhanced  facilities 
of  a  manufacturing  plant  constructed  under  a  contract  for  fumii^ing  8Ut)plies 
to  the  Army,  the  labor  performed  does  not  come  under  the  provisions  of  the 
said  eight  hour  statute,  since  it  is  not  upon  a  public  work  of  the  United  States ; 
and  it  is  not  necei?.sai*y,  therefore,  in  such  case  to  insert  In  a  provision  requir- 
ing a  conti'actor  to  increase  his  facilities  such  a  refei^nce  to  the  Exocutve 
owler  of  Apiil  28,  1917. 

230.44. 

War  Department,  J.  A.  G.  O.,  April  10,  1918.— To  the  Chief  of  Ordnance. 

1.  The  vie^s  of  tliis  office  arc  desired  on  the  question  whether  it  will  be 
necessary  for  the  Contract  Section,  Office  of  the  Chief  of  Ordnance,  to  insert 
in  all  or  any  of  its  contracts  providing  for  the  construction  of  enhanced  plant 
facilities  an  eight  hour  clause  under  the  last  sentence  of  paragrai^  731,  Army 
Regulations.  It  is  stated  that  the  Procurement  Division  is  engaged  in  certain 
projects  calling  for  the  construction  of  enhanced  facilities  in  various  manufac- 
turing plants,  as  to  some  of  which  facilities  it  will  taka  title,  and  as  to  others, 
title  will  i^main  in  the  contractors. 

2.  The  eight  hour  act  of  August  1,  1892  (27  Stat.  340),  as  amended  March  3, 
1913  <37  Stat.  726),  applies  to  laborers  and  mechanics  employed  by  the  United 
States  or  by  contractors  or  subcontractors  **  upon  public  work  of  the  United 
States,"  etc.  The  statute,  as  amended,  excepts  from  its  operation  cases  of 
"  extraonlinary  emergency."  By  Executive  order  of  April  28,  1917,  amenda- 
toi'y  of  the  prior  order  of  March  24,  1917,  suspending  the  operation  of  tlie 
eight  hour  statute  under  act  of  March  4^  1917  (39  Stat.  1168,  1192),  it  is  pro- 
vided, inter  alia: 

'*  It  is  further  declared  that  the  current  status  of  ^^r  constitutes  an  '  extraor- 
dinary emergency '  within  the  meaning  of  that  term  as  used  in  the  eight  hour 
net  of  March  23,  1913  (37  Stat.  726).  and  that  hiborefs  and  mechanics  em- 
ployeil  on  work  of  the  character  set  forth  above,  whether  employed  by  Govern- 
ment contractors  or  by  agents  of  the  Government,  may,  when  r^arde<l  by  the 
Se(;retary  of  War  as  necessary  for  purposes  of  national  defense,  be  required 
t(»  work  in  excess  of  eight  hours  per  day,  and  wages  to  be  computed  in  accord- 
ance with  the  proviso  in  the  said  act  of  March  4,  1917." 

3.  Where  the  Government  does  not  take  title  to  the  enhanced  facilities  of  a 
nmnufucturing  plant,  constructed  under  a  contract  for  furnisihing  ipplies  to 
tlie  Army,  the  labor  performed  does  not  come  under  the  provisions  of  the  act  of 
Marcli  3,  1913,  since  it  is  not  upon  a  public  work  of  the  United  States ;  and  it 
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is  not  necessary,  therefore,  in  such  cases,  to  insert  In  a  provision  requiring  a 
contractor  to  increase  his  facilities,  the  provision  required  by  tlie  closing  sen- 
tence of  paragraph  731,  Army  Regulations.  Where  the  title  to  the  increased 
facilities  is  talten  by  the  United  States  it  must  be  regarded  as  falling  within 
the  operation  of  the  act  of  August  1,  1892,  as  amended  March  3,  1913,  supra, 
since  the  facilities  must  be  regarded  as  public  work  of  the  United  States  within 
the  meaning  of  that  statute.  However,  as  stated  above,  the  Executive  oi*der 
declares  the  current  status  of  war  as  constituting  a  case  of  "  extraordinary 
emergency  "  within  the  meaning  of  the  statute,  but  this  declaration  is  qualified 
by  the  provision  that  wages  shall  be  computed  on  a  basic  day  rate  of  Mght 
hours  with  jiot  less  than  time  and  one-half  for  overtime  as  required  by  the 
act  of  March  4,  1917.  It  is  the  view  of  this  office  that  in  such  cases  the  con- 
tract should  refer  to  the  Executive  order  of  April  28,  1917,  as  suspending  the 
restrictions  of  the  eight  hour  statute  on  the  basis  of  the  payment  for  increased 
wages  for  work  in  excess  of  eight  hours. 


APPROPBIATIONS:  Payment  of  Signal  Office  Employees  Whose  Datles 
Are  Mainly  in  the  Field. 

Scientific  employees  In  the  Research  Division  of  tlie  Signal  Corps,  whose  serv- 
ices will  be  principally  on  work  pertaining  to  aviation,  and  carrying  them  into 
the  field  the  greater  part  of  the  time,  may  lawfully  be  paid  from  the  appropria- 
tion made  for  aviation  purposes  in  the  Signal  Corps  act  of  July  24,  1917  (40 
Stat.  243,  247).  The  act  of  August  5,  1882  (22  Stat.  219,  224),  prohibiting  the 
employment  of  personal  service  in  the  executive  departments  in  the  District  of 
Columbia,  except  as  specifically  appropriated  for  by  Congress,  is  not  applicable, 
since  if  the  duties  are  to  be  discharged  primarily  and  mainly  in  the  field  with 
only  incidental  service  In  the  department,  the  position  may  properly  be  consid- 
ered a  field  position  (22  Comp.  Dec.  545,  548). 

248. 

War  Department,  J.  A.  G.  O.,  April  20, 1918.--To  the  Secretary  of  War. 

1.  The  Chief  Signal  Officer  has  requested  authority  to  engage  scientific  em- 
ployees without  regard  to  the  civil  service  requirements,  to  be  asslgne<1  to  tlie 
Research  Division  of  the  Signal  Office,  and  paid  from  the  appropriation  made  for 
aviation  purposes,  approved  July  24,  1917  (40  Stat.  243,  247). 

As  to  that  part  of  the  request  with  reference  to  the  engagement  of  employees 
without  reference  to  the  civil  service  requirements,  this  is  a  proper  matter  to 
be  taken  up  with  the  Civil  Service  Commission,  unless  the  War  Department  is 
already  authorized  by  Executive  order  or  otherwise  to  make  appointments  dur- 
ing the  present  emergency  without  regard  to  the  requirements  of  the  civil 
service  regulations. 

I  assume  that  the  other  question  Involved  is  the  one  upon  which  the  views 
of  this  office  are  desired,  namely,  w^hether  the  employees  whom  it  is  proposed 
to  engage  can  properly  be  paid  from  the  lump  sum  appropriation  for  aviation 
punwses. 

2.  The  act  of  August  5,  1882  (22  Stat.  219,  224,  sec.  4),  prohibits  the  employ- 
ment of  personal  service  In  the  executive  departments  in  the  District  of  Columbia 
except  as  specifically  appropriated  for  by  Congress.  The  act  of  July  24,  1917, 
supra,  appropriating  $(540,000,000  for  aviation  purposes  contains  no  specific 
authority  for  the  employment  of  personal  services  In  the  executive  departments 
at  Washington.  The  question,  then,  is-whether  the  emph>yees  referred  to  are 
to  be  considered  as  employees  of  the  War  Department  in  Washington,  or 
whether  they  may  be  properly  classed  as  field  employees,  and  as  such  payable 
from  the  lump  sum  appropriation  for  aviation  purposes. 

In  a  decision  dated  April  22,  1916  (22  Comp.  Dec.  545,  548),  the  Comptroller 
of  the  Treasury,  in  considering  whether  an  assistant  superintendent  of  prisons 
in  the  Department  of  Justice  was  an  employee  at  the  seat  of  Government  whose 
compensation  could  not  be  paid  from  a  lump  sum  appropriation,  or  whether  he 
was  a  field  employee,  and  therefore  not  within  the  prohibition  of  the  act  of  1882, 
supra,  said: 

*'  If  his  duties  are  to  be  discharged  primarily  and  mainly  In  the  field  with 
only  Incidental  service  in  the  department,  the  position  may  properly  be  consid- 
ered a  field  position ;  but  If  he  Is  regularly  employed  at  Washington,  with  only 
occasional  service  in  the  field,  the  position  is  a  departmental  one  and  therefore 
is  within  the  prohibition  of  the  statute.    ♦    ♦    ♦    Unless  the  service  i*endered 
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in  Washington  was  of  such  character  as  to  constitute  field  service  notwithstand- 
ing the  location,  the  case  is  one  of  employment  of  and  payment  for  personivl 
services  at  the  seat  of  government  in  contravention  of  the  act  of  1882." 

With  reference  to  the  engagement  of  the  scientific  employees  for  the  Signal 
Corps,  the  Chief  Signal  Oflicer,  in  the  second  indorsement,  says : 

"  This  oflTice  was  in  error  regarding  the  original  recommendation,  inasmuch  as 
it  was  not  intendetl  that  these  employees  be  placed  in  the  office  of  the  Chief 
Signal  Oflicer.  Their  investigations  carry  tiiem  into  the  field  the  greater  part 
of  the  time." 

In  view  of  this  statement  of  the  Cliief  Signal  Officer  that  the  duties  of  the 
employees  contemplated  will  be  performed  principally  in  the  field,  I  am  of 
opinion  that  they  may  piftperly  be  regarded  as  field  employees  rather  than  depart- 
mental employees,  and  that  therefore  they  may  legally  be  paid  from  the  lump 
sum  appropriation  contained  in  the  act  approved  July  24,  1917,  it  being  under- 
i>too<l  that  their  services  will  be  principally  on  work  pertaining  to  aviation. 


DESERTION:  Right  to  Arrest  a  Saspected  Deserter;  Liability  for  Con- 
cealment of  a  Deserter. 

The  arrest  of  a  deserter  by  a  civil  oflicer  Is  authorized  by  Articles  of  War 
lOG.  If  a  civil  officer  has  reasonable  grounds  for  believing  that  a  man  is  a 
deserter  from  the  military  service,  it  v/ould  be  within  his  power  under  the  law 
to  arrest  him.  One  who  harbors,  conceals,  protects,  or  assists  a  deserter  from 
the  military  service,  knowing  him  to  have  deserted  therefrom,  violates  the  pro- 
visions of  section  42  of  the  Federal  Criminal  C<Kle,  and  may  be  prosecuted  for 
such  violation  by  the  civil  authorities. 

2i50.3. 

War  Department,  J.  A.  G.  0.,  April  20,  1918.— To  The  Adjutant  Guneral. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  questions  (a) 
wliether  a  civil  officer  has  a  right  to  search  a  home  for  a  deserter,  and  also 
v.hether  he  has  the  power  to  ari'est  a  man  when  he  has  reasonable  cause  to 
suspect  that  he  is  a  deserter  from  the  military  service,  and  (6)  whether  persons 
who  conceal  a  deserter  are  liable  to  punisiiment.  Tiiese  questions  are  presented 
by  K.  A.  McFarland,  of  Topeka,  Kans.,  in  a  letter  dated  April  5,  1918,  in  which 
he  details  the  circumstances  of  the  arrest  of  one  Roy  N.,  a  deserter  from  the 
n'lilitary  service,  who  was  apprehended  while  In  hiding  at  his  mother*s  home. 
Mr.  McFarland,  who  says  he  is  a  "Government  appeal  agent,"  claims  that 
before  receiving  the  telegraphic  notice  from  the  military  authorities  that  the 
man  was  a  deserter,  the  civil  oflicer  should  have  searched  the  home  of  the  boy's 
mother  and  arrested  him. 

2.  The  right  to  arrest  deserters  is  provided  for  in  the  one  hundred  and  sixth 
article  of  war  (39  Stat.  619,  667),  as  follows: 

"Arrest  of  Deserters  by  Civil  Officials :  It  shall  be  lawful  for  any  civil  officer 
having  authority  under  the  laws  of  the  United  States  or  of  any  State,  Ten*i- 
tory.  District,  or  possession  of  the  United  States,  to  arrest  offenders,  sum- 
marily to  arrest  a  deserter  from  the  military  service  of  the  United  States  and 
deliver  him  into  the  custody  of  the  military  authorities  of  the  United  States." 

The  one  hundred  and  sixth  article  of  -war  is  a  reenactment  of  section  6, 
act  of  June  18,  1898  (30  Stat.  483,  484),  but  extends  authority  to  make  arrests 
to  any  "  possession  of  the  United  States." 

3.  The  question  presented  is  covered  by  the  opinion  (Ops.  J.  A.  G.  39-110, 
June  1,  1917)  of  this  oflice,  in  which  is  cited  with  approval  an  opinion  of  this 
office,  C.  23930,  which  held  : 

"  The  authority  of  civil  ofldcers  to  arrest  deserters  is  very  fully  discussed  in 
the  case  of  Kurtz  v,  Mofflt  (115  U.  S.  487,  498),  in  which  Mr.  Justice  Gray  said : 

"  *  If  a  police  officer  or  a  private  citizen  has  the  right,  without  warrant  or 
express  authority,  to  arrest  a  military  deserter,  the  right  must  be  derived 
either  from  some  rule  of  the  law  of  England  which  has  become  part  of  our  law, 
or  from  the  legislation  of  Congress.* 

"  You  will  see  that  both  the  decision  and  enactment  above  cited  arc  silent 
in  the  matter  of  forcible  entries.  This  because  of  the  constitutional  require- 
ment that — 

"  *  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be  violated ;  and  no 
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warrant  shall  issue,  but  upon  probable  cause,  supported  by  oath  or  aflirmntioR, 
and  particularly  describing  tlie  place  to  be  searched,  and  the  persons  or  things 
to  he  seized.' 

"  As  the  constitution  of  Kansas  (Kans.  Const.  Bill  of  Rights,  sec.  15)  contains 
a  requirement  substantially  the  same  as  that  above  cited,  I  can  only  advise  you 
that  if  an  entry  be  effected  with  a  view  to  arrest  a  deserter  which  would  be 
warranted  by  the  law  of  Kansas  It  would  in  all  probability  be  sustained  by  the 
Federal  courts." 

Upon  the  second  branch  of  the  question  It  is  the  view  of  this  office  that  If  a 
civil  oiTicer  has  reasonable  grounds  for  believing  that  a  man  is  a  deserter  from 
the  military  service  that  it  would  be  within  his  power  under  the  law  to  arrest 
him. 

4.  Section  42  of  the  Criminal  Code,  pertinent  tq  the  question  whether  a  person 
who  conceals  a  deserter  is  liable  to  punishment  therefor,  provides: 

"  Whoever  shall  entice  or  procure,  or  attempt  or  endeavor  to  entice  or  procure, 
any  soldier  in  the  military  service,  or  any  seaman  or  other  person  in  the  naval 
service  of  the  United  States,  or  who  has  been  recraited  for  such  service,  to 
desert  therefrom,  or  shall  aid  any  such  soldier,  seaman,  or  other  person  in 
deserting  or  in  attempting  to  desert  from  such  service ;  or  whoever  shall  harbor, 
conceal,  protect,  or  assist  any  such  soldier,  seaman,  or  other  pei*son  who  may 
have  deserted  from  such  service,  knowing  him  to  have  deserted  therefrom,  or 
shall  refuse  to  give  up  and  deliver  such  soldier,  seaman,  or  other  person  on  the 
demand  of  any  officer  authorized  to  receive  him,  shall  be  imprisoned  not  more 
thnn  three  years  and  fined  not  more  than  two  thousand  dollars." 

Thus  it  is  seen  that  anyone  who  harbors,  conceals,  protects,  or  assists  a  de- 
serter from  the  military  service,  knowing  him  to  have  deserted  therefrom,  vio- 
lates the  provisions  of  tliis  section  of  the  Federal  Criminal  Code,  and  may  bo 
prosecuted  for  such  violation  by  the  civil  authorities. 


DISCirilNE :  Effect  of  Erroneous  Action  by  Reviewing  Authority. 

No  authority  exists  permitting  any  correction  of  tlie  reviewing  author! tj-'s 
published  action  in  reference  to  the  proceedings  of  a  oourt-martlaL  Such 
action,  c\cn  though  it  be  erroneous  in  disapproving  a  sentence,  is  a  finalitj. 

250  4. 

War  Department,  J.  A.  G.  O.,  April  20,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  the  question  whether  erroneous 
actioMi  of  a  reviewing  authority  of  the  findings  of  a  court-martial  is  subject  to 
correction. 

By  the  papers  In  reference  It  appears  that  D.  was,  on  July  3,  1013,  found 
guilty  of  violating  the  flfty-eightli  article  of  war  by  a  general  court-martial. 
The  reviewing  authority  disapproved  the  sentence  because  the  record  of  his 
induction  into  military  service  was  imperfect,  and  directed  that  tlie  mail  be 
returneil  under  guard  to  the  local  boanl  tliat  inducted  him  Into  service  for  fur- 
ther action  pursuant  to  section  135  of  the  Selective  Service  Regulations,  Pro- 
vost Marslial  General's  Office,  Form  999. 

2.  I  am  of  the  opinion  that  no  authority  exists  permitting  any  correction  of 
the  reviewing  authority's  action  in  reference  to  the  proceedings  of  a  court- 
martial.  Such  action  is  a  finality,  although  the  action  of  the  reviewing 
nuthorlty  in  the  instant  case  v.as  erroneous  In  ordering  the  return  of  this  i-egls- 
tr.nnt  to  his  local  board  instead  of  to  military  duty.  As  this  registrant  vras 
properly  inducted  into  the  military  service,  although  the  record  of  such  induction 
was  imperfect  at  the  time  of  his  trial.  It  is  recommended  that  the  local  board 
having  jurisdiction  of  him  Immediately  forward  him  to  tlie  nearest  military 
camp  or  post  under  such  guard  as  it  shall  deem  sufficient. 


RANK:  Relative  Rank  of  Regular  Army  Officers  Holding  Commtsstons  in 
the  National  Army. 

A,  who  had  been  retired  as  a  major  in  the  Regular  Army  under  the  act  of 
March  4,  1915  (38  Stat.  1190,  1191),  was  appointed  a  brigadier  general  in  the 
National  Army  with  rank  from  August  5,  1917.    B,  a  Regular  Army  officer,  waa 
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appointed  a  brigadier  general  in  the  National  Arniy  with  rank  from  December 
17,  1917.  At  the  time  of  his  retirement  A  was  junior  to  B.  A  ranks  B.  Under 
article  of  war  119,  officers  of  the  Regular  Army  holding  commissions  in  the  Na- 
tional Army  take  rank  and  precedence  thereunder  as  if  tiiey  were  commissions 
in  tlie  Regular  Ai-my;  hence  the  rank  of  A  and  B  is  fixed  by  the  date  of  their 
commissions  without  regard  to  their  previous  status. 

210.7. 

War  Department,  J.  A.  G.  O.,  April  20,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  dedsion  the  question  of  the 
relative  rank  l)etween  Brig.  Gen.  H.  H.  Bandliolt;;,  National  Army,  and  Brig. 
Gen.  Charles  W.  Barber,  National  Army. 

BiiK-  Gen.  Barber  was  appointed  with  rank  fl'om  August  5,  1917,  and  Brig. 
Gen.  Banholtz  with  rank  from  December  17,  1917.  It  appears  that  Gen.  Barber 
was  retired  as  a  major  under  the  socalled  Panama  act  of  March  4,  1915  (38 
Stat.  1100,  1191),  for  service  in  the  Canal  Zone  and  .since  his  retirement  hjis 
Berve<l  as  adjutant  general  of  the  State  of  New  Jersey.  At  the  lime  of  Ids  ro- 
tiremeut  he  was  a  junior  of  Gen.  Banholtz. 

2.  The  one  hundred  and  nineteenth  article  of  war,  in  pertinent  part,  provides : 
"  That  in  time  of  war  or  public  danger,  ♦  ♦  ♦  officers  of  the  same  grade  shall 

rank  and  have  precedence  in  the  following  order,  without  regard  to  date  or  riuik 
or  commission  as  between  officers  of  difiTerent  classes,  namely,  (1)  officers  of  the 
Regular  Army  ♦  ♦  ♦  ;  (2)  officei^  of  forces  drafted  or  called  into  the  serv- 
ice of  the  United  States;  (3)  officers  of  the  volunteer  forces;  Provided,  That 
officers  of  the  Regular  Army  holding  commissions  in  forces  drafted  or  called 
into  the  .service  of  the  United  States  or  in  the  volunteer  forces  shall  rank  and 
have  precedence  under  said  commissions  as  if  they  were  commissions  in  the 
Regular  Army." 

Ill  the  instant  case  Gen.  Barber  and  Gen.  Baudholtz  were  l>oth  Regular  Army 
officers  and  under  the  one  hundreil  and  nineteenth  article  of  war,  supra,  took 
rank  and  nrccedence  under  their  National  Army  commissions  as  if  such  commis- 
sions were  commissions  In  the  Regular  Army;  that  is  to  say,  their  National 
Army  commissions  are  to  all  intents  and  purposes  while  in  effect  commissions 
In  tlie  Regular  Army.  On  August  5,  1917,  Gen.  Barber  was  com-missioned  a 
bri;ra(ller  general,  National  Army,  and  on  December  17,  1917,  Gen.  Bandholtz 
was  commissione<l  a  brigadier  general  in  the  National  Army,  and  their  rank  is 
llxe<J  by  the  date  of  their  commissions  without  regard  to  previous  status. 

3.  I  ani  of  the  opinion  that  Brig.  Gen.  Charles  W.  Barber,  National  Anny,  Is 
senior  to  Brig.  Gen.  H.  H.  Baudholtz,  National  Army. 


DISCIPLINE:  Order  Direetimir  Department  CemmaBder  to  ConTene  Conrt- 
Martial  to  Try  Officer  SerTing  with  Taetieal  DiTisiea. 

It  being  necessary  to  try  by  general  cdurt-martlal  a  colonel  sei'ving  with  a 
tactical  division  composed  of  National  Guard  troops,  and  there  not  being  in  the 
division  sufficient  officers  senior  to  such  colonel  to  constitute  a  court,  by  direc- 
tion of  tlie  Secretary  of  War  tlie  commanding  general  of  the  department  within 
the  territorial  limits  of  which  the  division  in  question  was  stationed  wa^ 
ordered  to  convene  a  general  court-martial  to  try  said  colonel,  the  majority  of 
such  court  to  be  officers  of  the  National  Guard  senior  to  such  colonel,  such  onler 
reciting  that  two  officers  serving  with  such  division  were  available  for  duty 
on  the  court.  This  order  was  competent  to  give  the  department  commander 
sufficient  control  over  the  officer  named  therein  to  enable  him  legally  to  detail 
them  as  members  of  the  court  referred  to,  and  that  it  was  also  sufficient  to 
enable  the  <lepar(ment  commander  to  take  the  requisite  Jurisdiction  over  the 
person  of  the  officer  to  be  tried. 

25().4. 

War  Department,  J.  A.  G.  O.,  April  22,  1018.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  asked  regarding  the  legality  of  a  court-martial 
conviuied  by  the  commanding  general  of  the  Southeastern  I>epartment.  com- 
poKe<l  partly  of  officers  .serving  with  tactical  divlsiiins  within  the  territorial 
limits  jof  the  (h'imrtment  but  exempte<l  from  the  control  of  the  department 
couimandor  by  paragniph  191,  Army  itei^ulations. 
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2*  It  appears  from  the  papers  In  reference  that  it  became  neceA<<ary  to  brlnj? 
Ool.  B,  then  servhiK  with-  the  Thirty-eighth  Division,  to  trial  by  general  couvt- 
niartial.  There  were  not  suflQcient  officers  senior  to  Ck)l.  B  in  the  division  to 
which  he  belongeil  to  constitute  a  court.  His  division  was  stationed  at  Camp 
Shelby,  Miss.,  being  w»ithin  the  territorial  limits  of  the  Southeastern  Depart- 
ment, but  the  troops  serving  thereat  were  exempt  from  control  of  the  depart- 
ment commander.  On  February  18,  1918,  the  Secretary  of  War  directed  the 
commanding  general  of  the  Southeastern  Department  to  appoint  a  court  con- 
vened at  Camp  Shelby,  Miss.,  for  the  trial  of  Col.  B.  The  authority  to  take 
this  action  was  contained  in  the  following  telegram :  . 

«'  281-I>-HY  57,  Govt. 

"  Washington,  D.  C,  February  18,  1918.^7,51  p.  m, 
'*  Commanding  General  Southeastern  Department, 

*'  Charleston,  S,  C. 

'*  Order  general  court-martial  to  convene  at  Camp  Shelby,  Miss.,  for  trial  of 
Col.  B.  Majority  of  court  to  be  officei"s  of  National  Guard  senior  to  Col.  B. 
Brig.  Gen.  W.  E.  Harvey  and  Col.  John  C.  Oakes,  now  at  Camp  Shelby,  avail- 
able for  duty  on  court.    Expedite  by  order  Secretary  of  War. 

"  McCain— 8.57  p.  m." 

3.  The  order  Just  quoted  was  competent  to  give  the  department  commander 
sufl'iclent  control  over  the  officers  named  therein  to  enable  him  legally  to  detail 
them  as  members  of  the  court  referred  to,  and  is  also  sufficient  to  enable  the 
department  commander  to  take  the  requisite  jurisdiction  over  the  person  of 
Col.  B.  The  question  of  delegation  of  the  powers  vested  in  the  President  to 
aprwlnt  courts,  upon  which  the  within  opinion  is  based,  is  not  involved. 

4.  In  the  interest  of  greater  certainty  and  to  avoid  legal  controversies  it  Is 
recommended  that  The  Adjutant  General  by  telegram  direct  Col.  B  to  report 
to  the  commanding  general  of  the  Southeastern  Department  by  telegram  and  to 
obey  any  orders  relating  to  court-martial  directed  to  him  by  the  commanding 
general  of  tlie  Southeastern  Department;  and  Gen.  Harvey  and  Col.  Oakes  to 
obey  any  orders  relating  to  detail  upon  courts-martial  received  by  them  from 
the  commanding  general  of  the  Southeastern  Department. 


OFFICE:  EligibiHty  for  Commission  as  Second  Lieutenant,  Regular  Army. 

Enlisted  men  in  the  Regular  Army  under  the  age  of  21  years  may,  if  otherwise 
qualified,  be  commissioned  as  second  lieutenants  in  the  Regular  Army.  Section 
24,  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  182),  contains  the 
provision  that  "  all  vacancies  in  the  grade  of  second  lieutenant  not  created  or 
caused  by  the  increases  due  to  this  act  *'  shall  be  filled  as  provided  In  the  existing 
law  which  is  found  in  the  Army  appropriation  act  of  March  3,  1911  (36  Stat. 
lOSl,  1045),  which  provision  Is  not  afTccted  by  the  provisions  of  the  selective  draft 
net  of  May  18,  1917  (40  Stat.  76).  The  act  of  March  3, 1911,  provides  that  vacan- 
cies in  the  grade  of  second  lieutenant  shall  be  filled  by  the  appointment,  among 
others,  of  "  enlisted  men  whose  fitness  for  promotion  shall  have  been  determined 
by  competitive  examinations  "  under  rules  and  regulations  to  be  made  by  the 
I*resldent.  Such  regulations  establish  no  minimum  age  limit,  but  require  only 
that  the  candidate  must  have  served  honorably  not  less  than  two  years  as  an 
enlisted  man  at  the  date  of  the  competitive  examination.  Special  Regulations 
No.  1,  War  Department,  1917. 

210.1.  April  22,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  MaJ.  R.  P.  Howell,  Division  Ju<lge  Advocate. 
Subject :  Minimum  age  for  commission  of  enliste<l  men  as  second  lieutenants. 

1.  Your  letter  of  the  10th  instant  addresse<l  to  Col.  White,  who  is  now  on  the 
General  Staff,  has  been  transmitted  to  this  office  for  reply.  You  inquire  whether 
an  enlisted  man  in  the  Regular  Army  under  the  age  of  21  years  can,  under  the 
present  law,  be  commissioned  a  second  lieutenant  in  the  Regular  Army. 

2.  You  call  attention  to  the  provisions  of  section  24  of  the  national  defense  act 
of  June  3, 1916  (39  Stat.  166, 182),  and  to  the  provisions  of  the  selective  draft  act 
of  May  18,  1917  (40  Stat.  76),  amending  part  of  said  section  24.  It  is  to  be  ob- 
served, however,  that  the  first  page  of  section  24  of  the  national  defense  act  only 
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covers  vacancies  "  created  or  caused  by  the  increases  due  to  this  act."  The  same 
tiling  is  true  of  the  said  amendment  of  May  12,  1917.  Said  section  24  also  con- 
tains tills  clause : 

"  And  all  vacancies  in  the  grade  of  second  lieutenant  not  created  or  caused  by 
tlie  increases  due  to  this  act  shall  be  filled  as  provided  In  the  Act  making  appro- 
priation for  the  sRipport  of  the  Army,  approved  March  third,  nineteen  hundred 
and  eleven." 

This  portion  of  said  section  24  was  not  affected  by  said  amendment  of  Mav  12, 
1917.  That  part  of  the  act  of  March  3, 1911  (36  Stat.  1037, 1045),  above  referred 
to,  is  as  follows : 

"  Hereafter  vacancies  In  the  grade  of  second  lieutenant  occurring  In  any 
fiscal  year  shall  be  filled  by  appointment  in  the  following  manner,  namely: 
First  ♦  ♦  ♦ ;  second,  of  enlisted  men  whose  fitness  for  promotion  shall  have 
been  determined  by  competitive  examination;  ♦  ♦  ♦.  The  President  is 
authorized  to  make  rules  and  regulations  to  carry  these  provisions  Into  effect." 

Uegulations  for  the  appointment  of  enlisted  men  in  the  Regular  Army  to 
vacancies  in  the  grade  of  second  lieutenant  not  caused  or  created  by  the  act  of 
June  3, 1916,  will  be  found  in  Special  Regulations  No.  1,  War  Department,  1917, 
t)eginning  with  section  2.  By  this  you  will  observe  that  no  minimum  age  limit 
is  established,  but  that  it  Is  required  only  that  the  candidate  must  have  served 
honorably  not  less  than  two  years  as  an  enlisted  man  on  or  before  the  date  of 
commencement  of  the  competitive  examination. 


PAT  AND  ALLOWANCES:  Bight  to  Pay  of  Newly  Commissioned  Offieer 
Delayed  in  Joining  bis  New  Station  for  tiie  ConTenienee  of  tiie  Gorern- 
ment. 

An  enlisted  man  was  commissioned  in  the  Officers*  Reserve  Corps 'after  attend- 
ing an  ofiicers'  training  course  at  Camp  Meade.  He  was  discharged  from  his 
enlistment  February  28,.  1918,  and  accepted  his  commission  on  March  1,  1918. 
Though  under  orders  to  proceed  to  Augusta  Arsenal,  Ga.,  and  report  there  for 
assignment  to  duty,  he  was  held  at  Camp  Meade  from  March  1  to  4  by  the  mili- 
tary authorities  for  the  performance  of  certain  duties  Incident  to  the  change  of 
status  of  the  large  number  of  enlLsted  men  commissioned  at  the  time  he  received 
his  commission.  Since  he  was  held  at  Camp  Meade  for  the  convenience  of  the 
Government,  and  since  he  proceeded  to  his  new  station  as  soon  as  he  was  per- 
mitted to  do  so,  he  Is  entitled  to  pay  as  a  commissioned  officer  commencing 
March  1,  1918. 

241.4. 

War  Department,  J.  A.  G.  O.,  April  22,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  Corps  raises  the  question  with  reference  to  the  right  of 
Second  Lieut.  Walter  R.  I^ayne,  Ordnance  Reserve  Corps,  to  be  paid  as  a  second 
lieutenant  from  March  1  to  4,  inclusive,  under  his  orders  placing  him  on  active 
duty  as  a  Reserve  officer.  It  appears  that  Lieut.  Payne  was  one  among  a  number 
of  enlisted  men  at  Camp  Meade  who  were  commissione<l  as  officers  In  the 
Officers*  Reserve  Corps,  February  27, 1918,  paragraph  58,  Special  Orders,  No.  48, 
War  Department,  1918.  The  order  announceil  their  apiwlntment  and  assign- 
ment to  active  duty  and  directed  that  they 'proceed  to  Augusta  Arsenal,  Ga.,  and 
report  in  person  to  the  commanding  officer  for  assignment  to  duty  there.  Lieut. 
Payne  did  not  report  for  duty  at  Augusta,  Ga.,  until  March  6,  and  the  Quarter- 
master Corps  raises  the  question  whether  he  is  entitled  to  pay  prior  to  the 
date  that  he  started  on  the  trip  to  Augusta.  It  is  statecl  that  Lieut.  Payne  Avas 
held  at  Camp  Meade  by  the  military  authorities  for  the  performance  of  certain 
duties  incident  to  the  change  of  the  status  of  the  large  number  of  enlisted  men 
commissioned  at  the  time  he  received  his  commission,  which  involved  the  prepa- 
ration of  discharges,  final  statements,  and  the  checking  in. of  the  clothing  and 
the  settlement  of  the  accounts,  etc.,  and  that  it  was  necessary  to  hold  Lieut 
Payne  at  that  station  from  March  1  to  4. 

2.  In  view  of  the  fact  that  Lieut.  Payne  was  held  at  Camp  Meade  for  the 
convenience  of  the  Government,  and  as  it  appears  that  he  proceeded  to  his  new 
station  as  soon  as  he  was  permitted  to  do  so,  it  Is  the  opinion  of  this  office  that 
he  is  entitled  to  pay  as  a  commissioned  officer  commencing  March  1,  as  .claimed 
by  him,  it  being  understood  that  he  was  dischargetl  from  his  enlistment  effective 
February  28,  and  that  he  accepted  his  commission  on  March  !• 
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KEQUISITION  OF  PROPERTY:  Sffeet  #f  Re^ttisitioii  Order  Upoa  Ri^kts 
«nd  Obligations  of  Lessee  in  Possession. 

On  January  3,  1918,  by  requisition  order  duly  served  tliat  day,  the  "  Bush 
Terminal,"  in  New  York  Harbor,  was  requisitioned  by  tbe  United  States.  Tlie 
requisition  order  recited  that  "  possession  and  control  is  liereby  taken,  ♦  ♦  • 
for  such  time  as  may  be  required."  At  the  time  of  the  requisitioning  certain 
persons  were  in  possession  as  lessees  of  part  of  the  premises.  (1)  Such  lease 
was  not  terminated  by  the  requisitioning  of  the  property,  but  was  thereby 
suspended.  Hence  the  lessee,  although,  of  course,  still  liable  for  any  unpaid 
rent  which  had  previously  accrued,  was  discharged  from  liability  to  tiie  lessor 
for  rent  accruing  diiring  the  period  of  such  dispossession.  (Gates  v.  Qoodloe^ 
301  U.  S.  612,  618.)  (2)  Compensation  should  be  paid  monthly  to  such  lessee, 
since  there  is  no  way  of  telling  when  the  possession  and  control  of  the  United 
States  will  terminate.  (3)  Although  physical  possession  of  tlie  property  was 
not  at  the  time  surrendered  to  the  Government,  yet  the  possession  and  control 
of  the  Government  by  virtue  of  such  commandeering  order  was  such  that  the 
lessee  above  named  who  continue<i  In  actual  possession  sliould  be  considered 
as  holding  possession  under  the  Government,  and  should  therefore  be  required 
to  account  to  the  United  States  for  all  wliarfage  fees  and  other  revenue  derived 
from  third  parties  by  such  lessee  for  the  use  of  any  portion  of  the  property  since 
the  date  of  service  of  the  requisition  order. 

386.  April  22,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  Tlie  Board  of  Af^raisers,  New  York,  N.  Y. 
Subject :  (Compensation  to  Lessees. 

1.  The  opinion  of  the  Judge  Advocate  General  is  requested  by  the  boartl  of 
appraisers,  Bush  Terminal,  upon  certain  questions  of  law  based  upon  the  facts 
sta  ted. 

2.  It  appears  that  on  the  3d  day  of  January,  1918,  by  requisition  order  duly 
serv<Hl  that  day,  the  property  known  as  Bush  Terminal,  in  New  York  Harbor, 
was  requisitioned  by  the  United  States.  Tlie  reqaisition  order  contained  these 
words :  "  PosRessioti  and  control  Is  hereby  taken."  The  possession  and  con- 
trol of  the  wlK^e  of  the  property  requisitioned  passed  to  the  United  States 
ttie  moment  the  requisition  order  was  served.  Since  such  requisition  order  was 
served  certain  persons,  particularly  Norton  &  Son,  have  continued  to  occupy 
under  lease  certain  portions,  to  w!t :  Piers  of  the  Bush  Terminal,  find  have  car- 
ried on  business,  such  as  collecting  wharfage  and  other  things  appertaining 
to  tlie  use  of  piers. 

3.  An  opinion  of  the  Judge  Advocate  General  is  requested  upon  the  follow- 
ing questions,  which  are  given  below,  with  the  answers  immediately  following: 

Question.  **(«)  Was  the  lease  l>etween  the  Bush  Terminal  Co.  and  Norton 
&  Son  terminated  by  tlie  act  of  the  Government  of  the  United  States  above 
set  forth?" 

Answer.  This  question  is  answered  in  the  negative.  See  Oniea  v.  Ooodlpe 
(101  U.  S.  612,  618),  in  which  the  court  says : 

'•  The  action  of  the  military  autliorities  in  seizing  the  rents  arising  from  the 
property  which  Brinkley  had  leased  to  Gates,  Wood  &  McKnight  not  being,  then, 
in  violation  of  law — that  which  was  done  being  regarded  as  having  been  done 
by  the  authority  of  the  United  States  in  lawful  defense  of  the  national  exist- 
ence against  armed  insurrection — It  results,  necessarily,  as  we  think,  that  the 
lessees,  when  dispossessed  by  military  authority  and  deprived  of  all  future  use 
and  control  of  tlie  leased  property,  were  discharged  from  liability  to  the  lessors 
for  rent  accruing  during,  at  least,  the  period  of  such  dispossession.  They  were 
not  discharged  from  liability  for  rent  which  had  previously  accrued.  But  since 
the  consideration  for  their  promise  to  pay  rent  from  time  to  time  was  the  pos- 
session and  use  of  the  leased  property  during  the  term  and  upon  the  conditions 
specified  in  tlie  lease,  and  since  such  enjoyment  and  use  were  materially  inter- 
rupted and  prevented  by  the  interference  of  the  law  or  of  lawful  publle  au- 
thority, to  which  both  parties  were  amenable,  the  lessees,  it  seems  to  the  court, 
ought  to  be  protected  against  liability  for  the  rent  stipulated  In  the  contract  of 
ISr©  for  the  period  they  were  thus  kept  out  of  possession  and  enjoyment  of  the 
property.  The  events  and  contingencies  causing  that  result  were  not  such  as 
the  parties  anticipated  nor  such  as  we  can  suppose  were  in  contemplation  wlien 
the  contract  was  made.  Othei'wise  they  would,  It  must  be  assum^,  have  been 
provided  in  the  contract." 
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Question.  "(/>)  If  the  lease  between  tlie  Bush  Terminal  Ck>.  and  Norton  &  Soa 
was  not  terminated  by  the  act  of  the  Government  above  mentioned,  but  only  the 
possession  and  control  during  the  period  of  war  was  taken  and  the  rights  of  the 
lessee  to  possession  of  the  leased  property  will  be  restored  at  the  conclusion  of 
the  war,  should  the  compensation  paid  by  the  Government  to  Norton  &  Son,  under 
the  Constitution,  be  in  a  lump  sum  or  sliould  it  be  a  monthly  compensation  to  be 
pal<l  to  Norton  &  Son  during  the  time  the  property  is  occupied  by  the  Govern- 
ment?'* 

Answer.  Compensation  should  be  paid  montlily  to  Norton  &  Son  and  others. 
There  is  no  way  to  ascertain  when  the  possession  and  control  of  the  United 
States  will  terminate.  No  one  can  tell  the  duration  of  the  war  or  the  point  of 
time  In  the  future  indicated  by  the  words  in  the  requisition  order  "  for  such  time 
as  may  be  required." 

Question,  "(c)  In  this  case  physical  possession  of  the  property  was  not  sur- 
ren<lered  to  the  Government  on  the  date  of  the  commandeering  order,  and  has 
not  yet  been  surrendered,  did  the  possession  and  control  of  the  Government 
rehitc  to  the  date  of  the  commandeering  order  in  such  a  way  that  the  board  may 
consider  that  Norton  &  Son  held  possession  under  the  Government  and  should 
account  to  the  Government  for  wharfage  fees  and  other  revenue  derived  from 
third  parties  by  Norton  &  Son  for  the  use  of  the  pier  since  the  commandeering 
order?  " 

Answer.  Inasmuch  as  the  possession  and  control  of  the  whole  Bush  Terminal 
passed  to  the  United  States  tiie  moment  the  requisition  order  was  served,  Norton 
&  Son  and  all  others  similarly  situated  should  account  to  the  United  States  for 
all  wharfage  fees  and  other  revenue  derived  from  third  parties  by  them  for  the 
use  of  any  portion  of  the  property  since  the  service  of  the  requisition  order. 

4.  In  my  opinion,  the  views  of  the  board  of  appraisers  of  the  Bush  Terminal 
on  the  subject  of  compensation  to  be  paid  lessees  of  Bush  Terminal  Co.  piers 
expreswd  in  writing  in  a  letter  to  the  Judge  Advocate  General  bearing  date  of 
March  14  arc  correct. 


CITILIAN  EMPLOYEES:  Fnneral  Expenses  and  Disposition  of  Effects  of 
Deceased  Member  of  Crew. 

An  Australian  who  had  taken  out  his  first  papers,  employed  by  the  War  De- 
partment as  a  seaman  on  a  United  States  cargo  tug  used  in  the  Army  Trans- 
port Service,  was  killed  in  a  sailors'  row.  Since  he  was  subject  to  military 
law  {Ex  parte  Gerlach  247  Fed.  616,  617),  the  expenses  of  his  funeral  should 
be  paid  out  of  the  appropriation  contained  in  the  act  of  Congress  of  October 
6,  1917  (40  Stat.  345,  355),  for  the  disposition  of  the  remains  of  deceased 
officers,  soldiers  and  civil  employees,  and  the  War  Department  should  notify 
his  relatives  of  his  death  and  should  take  over  and  dispose  of  his  effects  in 
accordance  with  the  provisions  of  Articles  of  War  112. 

220.8 

War  Defiartment,  J.  A.  G.  O.,  April  23.  1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  office  are  requested  on  the  questions  presented  by 
the  Secretary  of  State  ns  to  whether  the  War  Department  will  notify  the 
relatives  of  O.  of  his  death,  and  whether  the  War  Department  is  willing  to 
take  over  and  settle  the  estate  of  said  C. 

2.  It  appears  that  said  C.  was  a  seaman  on  the  United  States  eargo  tu.^ 
Frederick  E.  Richards  which,  on  January  1,  1918,  was  at  St.  Georges,  Ber- 
muda ;  tlmt  in  a  sailors'  row  on  board  the  United  States  cargo  tug  Kingfisher, 
lying  near  the  Frederick  E,  Richards,  on  the  morning  of  January  1,  1918,  said 
C.  was  killed  by  two  other  sailors  belonging  to  the  Kingfisher,  who  were 
afterwards  tried  by  the  Supreme  Court  of  Bermuda  and  one  of  them  convicted 
of  manslaughter;  that  said  C.  was  an  Australian  by  birth,  but  had  de- 
clared his  Intention,  on  June  6, 1917,  in  the  United  States  Court  for  the  Western 
District  of  Washington,  to  become  a  citissen  of  the  United  States;  that  eflPects 
of  the  deceased  were  found,  which  consist  of  1  gold  open-faced  Waltham  watch, 
1  gold  watch  chain,  1  pocket  knife,  1  bill  book,  1  packet  private  papers;  and 
that  said  effects  were  turned  over  to  the  American  consul  at  Hamilton,  Ber- 
muda. It  has  been  further  found  that  wages  were  due  from  the  Government  to 
said  C.  on  the  date  of  his  death,  amounting  to  9^5,  which  wages  were  paid 
by  the  quartermaster  to  the  American  consular  agent  at  St.  Georges;  that  the 
fuueral  expenses  which  have  been  paid  amounted  to  $57.12;  that  the  address 
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of  the  decensed  found  in  his  declaration  of  intention  was  84  Seneca  Street, 
Seattle,  Wash.;  that  the  next  of  kin  of  the  deceased,  according  to  the  ship's 
articles,  is  his  brother,  W.  J.  C,  whose  address  is  given  as  17  Bathurst 
Street,  Sydney,  Austral  in;  and  that  the  matter  was  referred  to  the  State  De- 
partment by  the  American  consul  at  Hamilton,  Bermuda,  for  instructions. 

8.  XliQuiry  from  the  Quartermaster  Generars  Office  and  the  United  States 
Shipping  Board  develops  that  the  tug  Frederick  E,  Richards  was  requisitioned 
by  the  Government  some  time  last  fall;  that  said  tug  w^as  turned  over  to  the 
War  Department,  and  on  January  1,  1018,  was  in  use  by  this  department  for 
the  Army  Transport  Service;  and  that  the  crew  were  engaged  by  the  War  De- 
partment, so  that  the  seaman,  C,  was  a  civilian  employee  of  the  Government 
at  the  time  of  his  death. 

4.  It  has  been  held  by  Judge  Augustus  N.  Hand,  in  an  opinion  delivered  on 
December  10,  1917,  in  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  New  York,  in  the  case  of  Charles  E.  Gerlach  (247  Fed.  616,  017),  that 
a  civilian  employee  of  the  United  States  Shipping  Board  who  went  to  Europe 
on  a  steamship  used  as  a  military  transport,  and  there  I)eing  discharged  was 
sent  back  on  an  Army  transport  upon  which  he  volunteered  to  stand  watch, 
was,  while  on  the  latter  vessel,  a  person  subject  to  military  law  within  the 
definition  contained  in  paragraph  (d)  of  the  second  article  of  war.  So, 
clearly,  it  seems  to  this  office,  C.  was,  at  the  time  he  was  killed,  a  person 
subject  to  military  law.  This  being  true,  the  disposition  of  his  effects  would 
properly  fall  within  the  one  hundred  and  twelfth  article  of  war,  and  the  ex- 
penses of  his  funeral  should  properly  be  paid  out  of  the  appropriation  con- 
taine<l  in  the  act  of  October  6,  1917  (40  Stat.  345,  355),  for  the  disposition  of 
remains  of  officers,  soldiers  and  civil  employees. 

5.  In  the  light  of  the  facts  herein  set  forth,  it  is  the  opinion  of  this  office 
that  the  War  Department  should  notify  the  relatives  of  C.  of  his  death,  and 
should  take  over  and  dispose  of  the  effects  of  said  C. 


DISCIPLINE:  CoiiTeiiing  Authority  and  Reviewing  Authority  where  Divi- 
sion Commander  has  been  Moved  from  Camp  or  Cantonment. 

In  case  a  division  commander  and  his  headquarters  have  been  moved  from  the 
camp  or  cantonment  where  the  division  was  formerly  serving,  leaving  there  some 
units  belonging  to  the  division,  as  well  as  other  troops,  the  camp  or  cantonment 
commander  can  not  legally  act  as  the  reviewing  authority  in  cases  tried  by 
courts-martial  appointed  by  the  division  commander,  but  the  records  in  such 
cases  must  go  to  the  division  commander  for  review  and  final  action  thereon. 
The  troops  remaining  after  the  removal  of  the  division  commander  and  his  head- 
quarters, whether  belonging  to  the  division  or  otherwise,  are  within  the  Juris- 
diction of  the  camp  or  cantonment  commander,  who  has  the  power  of  appointing 
general  courts-martial  whenever  neces.sary  for  the  trial  of  any  person  subject 
to  military  law  in  such  ramp  or  cantonment.  Paragraph  4,  General  Orders,  No. 
10,  War  Department,  1918. 

250.4. 

War  Department,  J.  A.  G.  O.,  April  23,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  you  refer  to  this  office,  for  remark  and  rec- 
ommendation as  to  a  suitable  reply  to  be  formulated  to  be  sent  to  the  senior 
general  on  duty  with  the  Thirty-fifth  Division,  the  following  communication, 
under  date  of  April  16, 1918,  from  the  commanding  general  at  Camp  Mill.s,  N.  Y. : 

"  Certain  units  of  this  division  are  now  at  Camp  ^lills  under  command  of  Gen. 
Martin,  while  other  units  still  remain  at  Camp  Doniphan  under  command  of 
Gen.  Berry ;  therefore,  as  a  number  of  records  of  cases  tried  by  general  court- 
martial  are  referred  by  division  commander  waiting  review  by  appointing  au- 
tJiority,  also  as  there  have  been  a  number  of  charges  received  against  members 
of  units  here  and  in  Camp  Doniphan,  and  as  division  commander  has  already 
nailed  for  France,  request  instructions  as  to  who  has  authority  to  review  cases 
already  tried  and  who  has  authority  to  appoint  necessary  courts  and  refer  cases 
which  should  be  tried  by  general  court-martial." 

2.  Section  IV,  General  Orders,  No.  19,  War  Department,  1918,  Is  supplemental 
to  General  Orders,  No.  137,  War  Department,  1917,  which  exempted  tactical 
divisions  from  control  or  command  of  department  commanders  after  they  had 
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arrived  at  caipps  or  cantonments.  Tbe  following  is  quoted  from  said  Section 
IV,  General  Orders,  No.  19:  * 

-  "In  case  division^ commanders  and  their  headquarters  are  moved  from  such 
camps  or  cantonments,,  leiiving  tliere  other  trooi^s,  camp  and  cantonment  com- 
inanilers  are,  by  direction  of  the  President,  empowered  as  above  in  regard  to 
adjjainist ration,  instruction,  training,  and  discipline,  with  the  power  of  appoint- 
ing general  courts-martial  whenever  necessary." 

3.  While  the  communication  from  Gen.  l^fartin  is  not  very  definite  in  this  re- 
gard, it  will  be  assumed  that  the  division  commander  and  his  headquarters  have 
been  moved  from  the  camp  where  the  division  was  formerly  serving,  leaving 
f«ome  units  belong! ng*to  the  division,  as  well  as  other  troops.  Upon  this  assump- 
tion the  opinion  of  this  office  is :    • 

First.  That  the  records  in  the  cases  tried  by  courts-martial  appointed  by  the 
division  commander  must  go  to  the  division  commander  for  review  and  final  ac- 
tion thereon. 

Second.  That  the  troops  remaining  after  the  removal  of  the  division  com- 
mander and  his  headquarters  are  within  the  Juriwllctlon  of  the  camp  or  canton- 
ment commander  by  provisions  of  Section  IV,  General  Orders,  No.  19,  War  De- 
partment, 1918,  quoted,  supra. 

4.  In  order,  however,  to  clarify  the  situation  and  avoid  controversy  over  the 
proper  construction  of  the  language,  it  is  recommended  that  the  above-quoted 
paragraph  of  section  4,  General  Orders,  No.  19,  be  amended  so  as  to  read  as 
follows : 

"  In  case  division  commanders  and  their  headquarters  are  moved  from  such 
camps  or  cantonments,  such  camp  and  contonment  commanders  are,  by  direc- 
tion of  the  President,  empowered  as  above  in  regard  to  administration,  train- 
ing, and  discipline,  with  the  power  of  appointing  general  courts-martial  when- 
ever necessary  for  the  trial  of  any  person  subject  to  military  law  in  such 
camps  and  cantonments,  whether  belonging  to  a  division  or  otherwise." 

April  24,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Division  Judge  Advocate. 
Subject:  Disposition  of  un^nished  court-martial  cases. 

1.  •     ♦     • 

2.  You  state  further  that  you  understand  from  Capt.  R,  the  judge  advocate 

of  camp ,  that  the  camp  commander  is  authorized  to  act  as  reviewing 

authority  upon  records  of  trials  before  courts-martial  appointed  by  the  division 
commander.  This  office  has  not  advised  that  such  action  was  legal,  but,  on 
the  contrary,  has  held  that  the  camp  or  cantonment  commander  can  not  legally 
act  as  reviewing  authority  in  cases  tried  by  courts-martial  appointed  by  the 
division  commander. 

PAT  AND  ALLOWANCES:  Status  of  Allotments  for  Liberty  Bonds  in  Case 
of  Soldier  Discharged  for  Fraadalent  Enlistment. 

A  soldier  discharged  for  fraudulent  enlistment  Is  entitled  to  retain  all  pay 
actually  received  by  him  as  a  soldier  prior  to  his  discharge,  but  has  no  right 
to  pay  earned  but  not  drawn.  Army  Regulations  1380  provides  that  an  en- 
listed man  discharged  for  cause  involving  fraud  in  the  enlistment  will  not  re- 
ceive a  final  statement  unless  deposits  are  due  him,  in  which  case  a  final  state- 
ment containing  a  full  statement  of  the  soldier's  accounts  at  date  of  discharge 
will  be  furnished.  Amounts  de<lucted  from  the  pay  of  the  soldier  for  the  pur- 
pose of  paying  Liberty  bond  allotments  should  be  treated  as  deposits  under 
Army  Regulations  1380.  The  situation  is  exactly  the  same  as  if  the  soldier 
iiad  drawn  his  full  pay  and  then  deposite<l  the  amount  of  the  allotment.  His 
right  to  claim  a  refund  of  these  amounts  or  to  have  them  applied  upon  the 
purchase  price  of  Liberty  bonds  is  not  affected  by  the  fact  that  his  discharge 
was  on  account  of  fraudulent  enlistment. 

243. 

War  Department,  J.  A.  O.  O.,  April  24,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  show  that  under  date  of  March  29,  1918,  The 
Adjutant  General  gave  directions  by  telegram  for  the  handling  of  allotments 
for  Liberty  bonds  made  by  enlisted  men  and  discontinued  by  reason  of  the 
discharge  of  allotters  from  the  service.    Refundment  of  the  amounts  deducted 


302  OPINIOlff^  JUDGE  ADVOCATE  GENERAL  OF  AKMY. 

from  pny  for  such  alhstments  was  provided  for  in  certain  cases,  and  the  ym- 
cedure  for  obtaining  Liberty  bonds  in  -other  cases  was  iodica'ted.  The  opinion 
of  this  office  is  now  desired  as  to  the  ^ect  of  a  disdiarge  for  fraudulent  en- 
listment* upon  the  rights  of  a  soldier  under  the  aborre-m^itioDed  dlrectio&s. 
The  case  wiiich  is  made  tke  basis  of  tiie  inquiry  is  that  of  Pvt.  James  €.,  who 
enlisted  on  July  5,  1917,  sabscribed  for  Uto&ty  bonds  on  October  12,  1917,  and 
was  discharged  on  January  28,  1918,  tor  frandolent  enlistnieDt. 

2.  A  soldier  discharged  for  f  raudtdent  eiilisrtiiieiit  is  entitled  to  retain  all  pay 
actually  received  by  him  as  a  soldier  {Mior  to  ids  discharge,  bat  haa  no  rigiit 
to  pay  earned  but  not  drawn.  Army  Regulations  1880  provides  that  an  en- 
listed man  dii«ciiarged  for  cause  invoiving  fraod  in  the*eiilistBiefit  will  not 
receive  a  final  statement  unless  deiiosits  are  due  him,  in  which  case  a  final 
statement  containing  a  fuU  stateojent  of  the  soldier *b  aceonnts  at  ^te  of  dis- 
chai??e  will  he  furnished.  It  is  the  <H^ioa  ^f  this  office  that  ainouats  de- 
ducted from  the  pay  of  the  soldier  for  the  purpose  of  paying  Liberty  bond 
allotments  arc  to  be  treated  as  deposits  under  Array  Regulations  138Q.  Tlie 
situation  is  exactly  the  same  as  if  the  soldier  had  drawn  Ids  fall  pay  and  then 
derioidted  the  amount  of  the  ailotraeiit.  His  ri^t  to  claim  a  refund  of  tliese 
amounts  or  to  have  them  applied  upon  the  purchase  price  of  Liberty  bonds 
under  tlie  terms  of  the  teiegrapliic  instroctlons  above  mentkMied  is  not  affected 
by  the  fact  that  his  discharge  was  on  account  of  fraudulent  enlistmeut. 


APPROPBIATIONIS:  Antliority  (a  Aoqaire  Land  for  a  Proving  €fro«ii4  for 
Ordnai^e  Dcpartnest. 

By  the  act  of  July  2,  1917  (40  Stat.  241),  as  amended  April  11,  1918  (40  Stat. 
518),  authority  is  giveai  to  acquire  lands,  either  in  fee  or  a  t«nporary  interest 
therein,  for  the  purpose,  among  others,  of  '*  the  manufacture  of  explosives  and 
other  munitions  of  war."  Since  the  testing  of  munitions  of  war  is  incidental 
to  their  manufacture,  being  necessary  for  the  detennlnatkm  that  tiiey  !«ive 
been  properly  manufactured  and  nre  fit  for  service,  the  said  act  may  properly  be 
construed  as  including  autliorlty  for  the  acquisition  of  either  title  in  fee  or  a 
temporary  interest  in  lands  needed  for  the  test  of  guns  and  other  munitions  of 
war,  for  the  luanufacture  of  which  aiiproi^rialion  has  been  made  by  Congress. 

eoi. 

War  DtfMirtment,  J,  A.  G.  O.,  April  2,1,  ISIS.— To  The  Adjutant  General. 

1.  The  views  of  this  <^Kce  are  desired  on  tlie  question  of  the  purchase  or 
lease  of  a  tract  of  about  1,200  acres  of  land  adjiicent  to  Camp  Pierry,  Ohio,  re- 
quired as  'a  proving  ground  for  the  test  of  guns  manufactured  by  or  for  the 
Ordnance  Department.  It  is  proiK)<<ed  to  equip  this  proving  ground  out  of 
the  funds  appropriated  for  the  manufacture  and  test  of  guns,  carriages,  ammu- 
nition, etc. ;  and,  as  thero  is  no  specific  api>ropriat!on  for  the  acquisition  of  this 
proving  ground,  the  Ordnance  Departraent  raises  the<iuestion  whether  the  same 
can  legally  he  punrhasod,  it  appearing  that  it  is  proposed  to  erect  on  this  prov- 
ing ground  buildings,  magazines,  cranes,  etc.,  Involving  an  expenditure  of  about 
.$3,000,000.  In  view  of  this  large  expenditure,  the  reqiwst  for  authority  to  <^stal)- 
lish  the  proving  ground  was  approval  by  the  Assistant  Secretary  of  War,  April 
29,  1018,  with  the  understanding  that  full  title,  not  a  leasehold  Interest  only,  to 
the  necessary  property  shall  be  act?uire<l  by  purchase  if  the  price  Is  reasonable ; 
otherwise  by  condemnation  proceedings. 

2.  By  the  act  of  July  2,  1917  (40  Stat.  241^  as  amended  April  11,  1918  (40 
St*U.  518),  authority  is  given  to  acquire  lands,  either  In  fee  or  a  temporary 
interest  therein,  for  the  purposes  specified  therein,  including  lands  required  for 
t!io  purpose  of  "the  mnnufa<*tiire  of  explosives  and  other  munitions  of  war." 
It  is  the  opinion  of  this  office  that  this  authority  may  properly  be  construed  as 
InchKiing  lands  required  for  the  test  of  munitions  of  war  under  the  view  that 
the  testing  of  such  munitions  of  war  is  incidental  to  their  manufacture,  being 
npcossary  for  the  determination  that  they  have  been  properly  manufactured 
and  are  fit  for  service.  The  .test  of  munitions  of  war  may  discover  defects 
which  make  it  necessary  to  return  them  to  the  factory  for  alteration  or  com- 
pletion, and  it  is  believed  that  it  would  be  not  an  unreasonable  view  to  regard 
the  testing  of  munitions  of  war  as  an  essential  element  of  tlieir  manufacture. 
It  is  the  opinion  of  this  office,  therefore,  that  the  act  of  April  11,  1918,  fairly 
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construed,  confers  authority  for  the  acquisition  of  either  title  in  fee  or  a  tem- 
porary interest  in  lands  needed  for  the  test  of  guns  and  other  munitions  of 
war,  for  the  manufacture  of  which  appropriation  has  been  made  by  Congress. 


CONTRACTS:  CoBfttruetloii  of  FroTision  Ib  Shipping  Articles  that  Yessel 
Shall  be  ''Armed." 

The  crew  of  a  steamship  flying  the  Chinese  flag  allocated  to  the  War  Deport- 
ment are  serving  under  shipping  articles  that  provide  tliat  the  vessel  shall  be 
*'  armed  "  before  leaving  an  Atlantic  port  for  Europe.  Sending  the  vessel  from 
an  Atlantic  port  to  Europe  in  convoy  will  be  a  compliance  with  the  provisiomi 
of  the  shipping  articles. 

545.02. 

War  Department,  J.  A.  G.  C,  April  25,  191S.— To  The  Adjutant  General. 
.1.  These  papers  present  a  question  affecting  the  crew  of  the  steamship 
Ilauajah,  flying  the  Chinese  flag,  allocated  to  the  War  Department.  The  crew 
are  serving  under  shipping  articles  that  provide  that  the  vessel  shall  be  armed 
before  leaving  an  Atlantic  port  for  Europe.  It  Is  desired,  wiUiout  having  guns 
placed  on  board,  to  have  the  vessel  join  a  convoy. 

2.  The  opinion  of  this  ofiice  is  desiretl  upon  the  following  question :  Will  send- 
ing tlie  vessel  from  an  Atlantic  port  to  Europe  in  convoy  be  a  compliance  witli 
the  provisions  of  the  shipping  articles. 

3.  In  the  opinion  of  this  office  tiie  question  should  be  answered  In  the 
afllrmntlve. 

"Arme<).  Furnii>hed  with  weapons  of  offense  or  defense;  furnished  with  the 
means  of  security  or  protection.  Webster's  Dictionary."  Bouvier*s  Law  Dic- 
tionary, Rawles  3d  Ed.,  page  23S. 

It  is  apparent  that  a  convoy  furnishes  a  much  more  effective  means  of  security 
and  protection  than  would  weapons  installed  upon  the  deck  of  the  vessel. 


PAT  AND  ALLOWANCES:  Desertion;  Fay  of  Soldiers  Charged  with  Dc- 
Bertion. 

A  deserter,  duly  convicted,  or  who  admits  his  desertion,  forfeits  not  only  all 
pay  and  allowances  accruing  during  his  absence,  but  also  all  that  had  accrued 
at  the  time  of  his  desertion.  {United  States  v.  Landers^  92  U.  S.  77) ;  (Army 
Regulations  132, 1373.)  When  the  soldier  is  returned  to  military  control  his  pay 
and  allowances  begin  to  accrue  from  that  time  (Army  Regulations  130).  But 
while  he  is  awaiting  trial  for  desertion  he  is  not  entitled  to  receive  pay  (Army 
Regulations  12i>),  for  the  reason  that  it  is  subject  to  forfeiture  by  court-martial 
and  to  a  deduction  of  the  expenses  of  his  apprehension  and  delivery  if  he  is 
found  guilty  of  desertion  or  admits  desertion.    Army  Regulations  127. 

251. 

War  Department,  J.  A.  G.  O.,  April  25,  1918.--To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  the  provisions  of  Army  Regulations  relat- 
ing to  the  pay  of  soldiers  charged  with  desertion,  and  desires  to  be  advised, 
"  when  a  deserter  starts  to  receive  his  pay  and  allowance,  I.  e.,  whether  from 
the  date  of  his. return  to  military  control,  or  from  the  date  of  his  return  to  a 
duty  status." 

2.  In  paragraph  12d,  Army  Regulations,  it  is  declared  with  reference  to  per- 
sons cliargcd  with  desertion  that  **  while  awaiting  trial  they  will  receive  no  pay." 
In  paragraph  130,  it  is  provided  that  a  soldier  in  desertion  or  absent  without 
leave  who  surrenders  or  is  apprehended  before  his  term  of  enlistment  has  ex- 
pire<l  "  is  entitled  to  pay  and  allowances  from  the  date  of  his  return  to  military 
control."  Paragraph  131  contains  provisions  with  reference  to  the  restoration 
of  a  deserter  to  duty  without  trial,  subject  to  tlio  condition  that  "  he  must  for- 
feit ]>ay  while  absent"    Paragraph  1372  contains  the  following  provision : 

"  An  enlisted  man  charged  with  desertion  will  not  receive  pay  until  his  offense 
has  been  investigated  by  a  court-martial,  or  he  has  been  restored  to  duty  without 
trial  or  the  charge  has  been  set  aside  as  having  been  erroneously  made.** 


304  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARlTSr. 

There  Is  nothing  inconsistent  in  these  several  provisions  of  the  Array  Regula- 
tions. Tlie  principle  is  well  established  that  a  deserter  forfeits  not  only  all  pay 
and  allowances  during  his  absence,  but  also  all  that  had  accruetl  at  the  time  of 
his  desertion.  United  States  v.  Landers  (92  U.  S.  77).  While  absent  without 
leave,  a  soldier  forfeits  his  right  to  pay  and  alloi^nces.  But  in  neither  case 
does  the  forfeiture  extend  beyond  the  date  the  soldier  is  returned  to  military 
control.  His  pay  and  allowances  from  that  time  begin  to  accrue,  and  he  is  en- 
titled to  be  paid  compensation  for  the  future  unless  it  be  forfeited  by  court- 
martial  or  deducted  under  Army  Regulations  127.  The  declaration  in  Army 
Regulations  120  that  the  soldier  will  receive  no  pay  while  awaiting  trial  for  deser- 
tion does  not  mean  that  no  pay  accrues  to  him,  but  simply  that  he  will  not  receive 
it  while  he  is  awaiting  trial,  the  reason  being  that  it  is  subject  to  forfeiture  by 
court-martial,  or  may  be  deducted  in  payment  of  the  expenses  of  his  apprehen- 
sion and  delivery  if  he  Is  found  guilty  of  desertion.  Army  Regulations  127.  In 
the  paragraph  next  following,  Army  Regulations  190,  it  Is  specifically  provided 
that  the  soldier  is  entitled  to  pay  and  allowances  from  the  date  of  his  return 
to  military  control ;  that  is,  his  pay  and  allowances  begin  to  accrue  from  that 
date  and  may,  after  his  case  is  disposed  of,  he  paid  to  him  unless  they  be  for* 
felted  by  a  court-martial  sentence,  or  required  to  pay  the  expenses  of  the 
soldier's  apprehension,  etc.  See  Manual  for  the  Quartermaster  Corps,  para- 
graphs 1331  to  1337. 


APPROPltlATIONS:  Anthorlty   of   Signal   Corps,  Aviation   Section,   t4> 
Establish  a  Frintinsr  Plant 

The  funds  appropriated  by  the  act  of  July  24,  1917  (40  Stat.  243),  relating 
to  the  Aviation  Section  of  the  Signal  Corps  can  not  legally  be  expended  for  the 
establishment  of  a  printing  plant  for  the  purpose  of  printing  pamphlets  and 
IHustratlons  for  the  Air  Service.  Ordinarily  all  printing  and  binding  for  the 
several  departments  is  required  to  be  done  at  the  Government  Printing  Office, 
except  as  otherwi.se  expressly  authorized  by  law.  Section  87,  public  printing  act 
of  January  12,  1895  (28  Stat.  601,  (522) ;  section  2,  act  of  June  30, 1900  (34  Stat^ 
097,  762).  By  the  act  of  May  12, 1917  (40  Stat.  40,  74),  in  time  of  war  the  Sec- 
retary of  War  may  procure  printing  and  binding  from  commercial  or  other  print- 
ing establishments  by  contract  or  open-market  purchase.  He  has  no  authority  to 
establish  a  printing  plant,  and  the  same  is  impliedly  prohibited  by  the  act  of 
August  1, 1914  (38  Stat.  673). 

486.4. 

War  Department,  J.  A.  G.  O.,  April  26,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  desired  by  the  Chief  Signal  Officer  on  the 
question  of  whether  the  appropriation  provided  by  the  act  of  July  24,  1917  (40 
Stat.  243),  relating  to  the  Aviation  Section  of  the  Signal  Corps  can  legally  be 
expended  for  a  printing  plant,  estimated  to  cost  about  $7,000,  for  use  of  printing 
for  the  Air  Service.  The  Chief  Signal  Officer  explains  the  purpose  of  the  plant 
as  follows : 

"  In  order  to  fill  the  need  of  the  Air  Service  for  the  rapid  and  confidential  dis- 
tribiUion  of  aeronautical  information  it  is  thought  highly  desirable  that  this 
office  undertake  the  following:  Printing  of  instructions  for  assembly,  mainte- 
nance, repair,  and  use  of  all  airplanes,  balloons,  engines,  and  instruments  used 
by  the  Signal  Corps,  Air  Service.  This  requires  the  printing  of  pamphlets  and 
illustrations,  the  drawing  and  lithographing  of  colored  and  black  and  white 
charts." 

Reference  is  made  by  the  Chief  Signal  Officer  to  section  0,  paragraph  5,  of 
the  act  of  July  24,  1917.  supra,  authorizing  expenditures  for  various  specified 
(»bjects  relating  to  vocational  training  **  and  practical  instruction  at  aviation 
schools  and  stations,  and  all  other  means  to  carry  out  the  provisions  of"  the 
national  defense  act  of  June  3,  1916  (39  Stat.  166).  He  also  refers  to  para- 
graph 9  of  the  same  section,  which  provides : 

"And  also  for  creating,  maintaining,  and  operating  at  technical  schools  and 
colleges  courses  of  instruction  for  aviation  students.  Including  cost  of  instruc- 
tion, equipment,  and  supplies  necessary  for  instruction  and  subsistence  of  stu- 
dents while  receiving  such  instruction." 

2.  Congress  has  made  very  explicit  provisions  with  reference  to  public  print- 
ing.   Ordinarily  all  printing  and  binding  is  required  to  be  done  at  tlie  Govern- 
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ment  Printing  Office,  except  as  otherwise  expressly  authorized  by  law.  Section 
87.  public  printing  act  of  1895  (28  Stat.  601,  622),  provides: 

"All  printing,  binding,  and  blanl^  books  for  the  Senate  or  House  of  Representa- 
tives and  for  the  Executive  and  Judicial  Departments  shall  be  done  at  the  Gov- 
ernment Printing  Office,  except  in  cases  otherwise  provided  by  law." 

Section  2,  act  of  June  30, 1906  (34  Stat.  697,  762),  provides: 

"  Hereafter  there  shall  be  submitted  in  tlie  regular  annual  estimates  to  Con- 
gress under  and  as  a  part  of  the  expenses  for  •  Printing  and  binding,'  estimates 
for  all  printing  and  binding  required  by  each  of  the  Executive  Departments,  their 
bureaus  and  offices,  and  other  Government  establishments  at  Washington,  Dis- 
trict of  Columbia,  for  each  fiscal  year ;  and  after  the  fiscal  year  nineteen  hundred 
and  seven  no  appropriations  other  than  those  made  specifically  and  solely  for 
printing  and  binding  shall  be  used  for  such  purposes  in  any  Executive  Depart- 
ment or  other  Government  establishment  in  the  District  of  Columbia :  Provided, 
That  nothing  in  this  section  shall  apply  to  stamped  envelopes  or  envelopes  and 
articles  of  stationery  other  than  letterheads  and  iioteheads  printed  in  the  course 
of  manufacture." 

The  restrictions  In  the  above-quoted  provisions  were  relaxed  In  time  of  war  by 
the  following  provision,  contained  in  the  act  of  May  12, 1917  (40  Stat.  40,  75)  : 

**  That  in  time  of  actual  hostilities  the  Secretary  of  War  may  procure  from 
commercial  or  other  printing  establishments,  by  contract  or  open-market  pur- 
chase, such  printing  and  binding  as  may  be  reciuired  for  the  use  of  the  Army  and 
also  for  the  National  Guard  bf  the  several  States  and  Territories  and  of  the  Dis- 
trict of  Columbia  or  other  military  forces  while  in  the  military  service  of  the 
United  States  or  about  to  be  called  Into  said  service,  payment  for  such  printing 
and  binfling  to  be  made  from  available  appropriations." 

The  statutes  above  quoted  contemplate  two  methods  of  procuring  printing  and 
binding.  One  is  the  ordinary  method  of  procuring  such  work  at  the  Government 
IMinting  Office,  The  other  is  that  such  work  may  be  procured  in  time  of  war 
from  commercial  or  other  printing  establishments,  by  contract  or  open-market 
purchase.  I  find  no  authority,  either  express  or  implied,  for  the  Secretary  of 
War  to  establish  a  printing  plant,  and  the  establishment  of  such  a  plant  In  the 
absence  of  express  authority  would,  in  the  opinion  of  this  office,  be  contrary  to 
tlie  spirit,  if  not  the  letter,  of  the  provision  contained  in  the  act  of  August  1,  1914 
(38  Stat.  609,  673),  reading  as  follows : 

"  Nor  shall  any  branch  of  the  Government  Printing  Office  be  established  here- 
after unless  specifically  authorized  by  law." 

3.  For  the  reasons  stated  It  is  the  view  of  this  office  that  the  funds  appropriated 
by  the  act  of  July  24.  1917,  for  aviation  puiToses  can  not  legally  be  used  for  the 
establishment  of  a  printing  plant,  as  suggested  by  the  Chief  Signal  Officer. 


FAT  AND  ALLOWANCES:  Baggage  Allowance  of  Enlisted  Man  Ordered  to 
OfBeers'  Traininur  Camp,  there  CommiBsloned  and  Ordered  to  Aetire 
Dnty. 

An  enlisted  man  on  duty  at  a  permanent  station  was  ordered  to  proceed  to 
a  training  camp  as  a  candidate  for  commission,  "  to  be  carried  while  at  the 
training  camp  on  detached  service."  He  was  duly  commissioned  in  the  Infantry 
Officers*  Reserve  Corps  and  called  to  active  duty  immediately.  Under  General 
Orders,  No.  86,  War  Department,  1917,  which  should  be  construed  to  apply  In 
Its  entirety  to  enlisted  men  as  well  as  to  officers,  an  officer  or  enlisted  man  on 
regular  duty  at  a  permanent  station  who  Is  'relieved  from  duty  thereat  and 
cither  ordered  to  duty  at  another  permanent  station  or  to  duty  In  the  field  is 
entitled  to  have  his  baggage  shipped  at  Government  expense  to  some  other  place, 
Hs  he  may  elect,  to  which  the  cost  of  shipment  would  not  be  greater  than  to  the 
place  where  he  is  ordered  to  duty.  Since  the  amount  of  the  baggage  allowance 
is  governed  by  the  conditions  which  actually  existed  at  the  time  the  travel  was 
performed,  he  is  entitled  only  to  the  allowance  of  an  enlisted  man  of  his  grade, 
as  prescril)ed  by  Army  Regulations  1136. 

524. 

War  Department,  J.  A.  G.  O.,  April  26,  1918.— To  The  Adjutant  General. 
1.  The  opinion  of  this  office  is  requested  whether  Capt.  J.  R.  C,  Infantry 
Reserve  Corps,  is  entitled  to  have  his  household  goods  shipped  at  Government 

116i49*— 19 ^20 
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oxiiense  from  Camp  E.  S.  Otis,  Canal  Zone,  to  bis  present  statloB,  San  Juan, 
P.  U.,  and,  if  so,  to  what  allowanee  he  is  entitled. 
2.  The  tacts  tus  gathered  from  tbe  papers  are  6ui>8tantially  as  follows : 
Capt.  C.  was  a  r^i mental  supply  sergeant  of  the  Porto  Hlco  Regiment  of 
Infantry*  on  duty  at  Camp  E.  S.  Otte,  Canal  Zone;  and  at  a  date  not  stated* 
but  presumably  several  months  ago,  he  was  ordered  to  proceed  to  the  Porto 
Illeo  training  camp,  Cayey,  P.  R^  as  a  training  candidate  for  commission, 
*'  to  l>e  carried  while  at  the  training  camp  on  detached  service."  fie  wsla 
commissioned  as  a  captain,  elfective  No^'ember  27,  1917,  in  the  Infantry  Officerft' 
IU>servo  Corps,  **and  called  to  active  duty  iuiinediately  and  ordered  to  rei^ort 
for  additional  instruction  until  the  Porto  Rico  draft  is  called  to  tbe  colors/' 

3«  Officers  and  enlisted  men  are  «ititled,  under  Army  Regulations  113(1, 
CI  I  angles,  Army  ReguUitions,  No.  76,  July  31,  1918,  to  have  a  fixed  allowance 
of  baggage  shipped  at  Government  expense  upon  a  change  of  permanent  station. 
No  prm'i«ion  is  made  in  the  Regulations  for  the  i^ipment  of  baggage  upon  the 
teuiporary  change  of  station  of  an  <^cer,  or  when  he  is  ordered  to  duty  iu  the 
flold,  except  a  small  field  allowance.  However,  by  General  Orders,  No.  86, 
War  Department,  1917,  autliority  was  giv€»  for  the  shipment  at  public  expense 
of  tlie  baggage  of  officers  ordered  to  duty  in  the  Held  from  the  last  permanent 
station  or  {)08t  at  which  diey  were  stationed  to  any  locality  to  which  the  cost  to 
the  (Jovemment  w<mld  not  be  gi-eater  than  to  the  place  to  which  they  were 
()r(5ei*e<l  to  4iuty.  Thie;  particular  provision  of  the  order  applies  in  terms  only 
to  oflicers,  enlisted  men  not  being  mentioned;  but,  as  it  contemplates  the  storage 
of  iha  baggage,  and  as  otlier  provisions  of  the  order  relate  to  stiipment  and 
storiige  of  baggage^  ajKl  apply  iu  terms  both  to  officers  and  enlisted  men,  I  am  of 
the  (»pinion  that  all  provisions  of  the  order  should  be  construed  as  applying  to 
i)()th  oflicers  and  enlinted  men.  Under  this  order  as  thus  construed  an  officer 
or  enli%;ted  man  on  regular  duty  at  a  permanent  station  who  is  relieved  from 
duty  thei*«it  and  either  ordereii  to  duty  at  another  permanent  station  or  to 
duty  iu  the  field  is  entitled  to  liave  his  baggage  shipped  at  Governxueut 
oxi>ense  to  some  other  place,  as  he  may  elect,  to  which  tl^  cost  of  shipment 
w(>ul<l  not  l>e  greater  than  to  the  place  where  lie  is  ordered  to  duty.  If  he  is 
ordei-efl  to  duty  in  Uie  field  from  a  permanent  station.  General  Orders,  No.  86, 
AVar  Depaitment,  1917,  contemplates  that  he  will  make  a  permanent  disposition 
of  his  household  goods  for  the  period  of  tbe  war,  or  until  he  Is  again  given  a 
permanent  station,  and  he  will  not  be  entitled  to  any  furtlier  transportation 
allowance  for  his  baggage  while  on  field  duty.  Therefore,  whether  tlie  present 
station  of  C^i>t.  C  be  a  permanent  station  or  regarded  as  duty  in  the  field,  I 
am  of  the  oi»inion  that  he  is  entitletl  under  the  above-mentioned  order  to  have 
Ills  household  goods  shipped  to  San  Juan,  P.  R.,  at  Government  expense,  for 
the  reason  that  his  duty  at  Camp  K.  S.  Otis  is  not  understood  to  have  been 
field  sorviee  within  the  meaning  of  the  Regulations  pertaining  to  shipment  of 
baggage,  but  was  a  i)ermanent  station,  to  which  he  was  entitled  to  have  his 
baggage  shippe*!  when  he  was  oixlered  thei'e.  As  to  the  allowance,  this  is  gov- 
erned by  till'  conditions  which  actually  existed  at  the  time  the  travel  was  per- 
formed. Ho  was  then  an  enlisted  man,  and  not  an  officer,  and  he  Is  therefore 
entitUnl  oidy  to  the  allowance  of  an  enlisted  man  of  his  grade,  as  prescribed  by 
Army  l{eguhitions  11^.     (Dig.  Ops.  J.  A.  G.  1017  p.  521.) 


S£L£CTiY£  BRAFT  ACT:  AMF^^prtatlons;  R«imbaraememt  «f  Expenses  6f 
Poliee  Oilieiai  Delivering  Deliliquent  to  Local  BiMrd. 

A  ,rf*gistrant  who  had  been  ordered  to  report  to  his  local  board  for  military 
duty,  Ix'iiig  some  distance  away  and  witlwut  funds,  was  attempting  to  beat  his 
way  on  a  railroad  train  in  order  to  respond  to  the  call  of  his  local  board  when  he 
was  arrested.  The  board  was  notified  of  the  arrest  and  authorized  the  police  to 
send  a  man  after  the  registrant  and  bring  him  before  the  board.  If,  as  secnns 
probable,  sucii  man  was  not  a  deserter,  the  appropriations  for  the  Quartermaster 
Corps  are  not  available  for  the  payment  of  the  expenses  incurred  by  the  police 
oflicer  in  deliveriug  him  to  the  local  board.  His  ca.se  is  similar  to  that  of  an 
enlistt'd  man  absent  without  leave  who  is,  upon  request  of  the  military  au- 
thorities, delivered  to  such  authorities  by  a  poliee  officer.  Hence.  In  the  pi*esent 
case  the  expenses  Incurred  by  tiie  police  officer  in  delivering  the  prisoner  may  be 
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paiUl  from  the  apfcu-opciatlon,  "  Con(lnffouei4?s.of  Uie  Army  "  (40  Stat.  845),  upon 
tli«  aippr«val  aiul  autliorky  of  tlie  Secretayy  of  War. 

251. 

War  Department,  J.  A.  G-,  O.,  AprU  23v  191S.— To  Tlie  Adjutiiut  General. 

a.  Tlie  priiK-ipal  q«estioa  la  tills  case  is  whether  the  accompanying  voucher 
for  $3.68  in  favor  of  \yilliam  Hlggins,  member  of  the  police  force  of  Yonliers, 
N.  Y.,  for  reimbursement  of  expenses  Incurred  by  him  In  connection  witli  the 
delivery  of  &  dcOiuquent  drafted  man,  R.,  to  the  local  board  at  Yoiikers  is  properly 
payable  from  public  funds  and  if  so,  from  what  appropriation?  It  does  not 
clearly  appear  from  the  papers  what  date  R.  was  required  by  the  local  board  to 
report  for  military  duty.  The  papers  indicate  that  he  was  aJiiested  at  Pough- 
keepsie,  N.  Y.,  on  or  about  September  21,  1917,  while  trying  to  beat  his  way  oti 
a  trafti  to  Yonkers.  It  is  stated  m  R.'s  behalf  that  he  had  no  money  to  pay  bin 
way,  "  whfch  was  the  underlyhig'  cause  of  his  arrest.**  The-  local  board  at 
Y^oukers  was  informed  of  tlie  arrest,,  whereupon  the  board  authorized  the- 
Yonkers  police  authorities  to  send  a  man  to  Poughkeepsie  to  bring  R.  before  the 
board.  This  was  done  and  tlie  accompanying  account  for  tlw  expem^es  of  Swgt. 
William  Hlggins  for  reimbursement  of  the  expenses  he  Incurrefi  is  presented  in 
consequence. 

2.  The  Qimrtermaster  General  desires  to  be  ad\i8ed  in  order  to  determ-ine 
whether  this  account  is  payable,  "whether  or  not  a  drafted  man  who  hat*  re- 
C€4ved  a  call  ftom  his  local  board  under  the  cfrcum«tance»  in  this  case  and-  who 
is  (leiinquent  in  reporting  should  be  classed,  as  a  deserter." 

If  the  facts  are,  as  indicated  in  these  papers,  to  the  effect  that  R.  wa»  not 
willfully  delinquent  in  reporting  to  his  local  board,  but  was  unevofdably  de- 
taine<l  and  was  trying  to  get  back  to  Yonkers  to  report  by  beating  his  way  oni  a 
ti^ain  when  he  was  arrested,  he  should  not  be  classed  as  a  deserter  and  it  appears 
that  the  local  boai*d  so  regarded  Ids  case.-  Not  being  a  deserter  when  arrested,  it 
is  the  view  of  this  ofRce  that  the  appropriations  for  the  Quartermastec  Corps 
are  not  available  for  the  payment  of  the  expenses  incurred  by  the  peMce  officeir 
in  delivering  him  to  the  local  board  at  tlie  request  of  the  said  hoanl.  His  case 
appears  to  be  analogous  to  that  where  an  enlisted  man  \»  absent  without  leave 
ami  is.  delivered  to  the  military  autliorities  by  a  police  officer  at  the  request 
of  the  former,  in  which  case  the  expenses  incurred  by  the  police  officer  in  de- 
livering the  prisoner  may  be  paid  from  the  appropriation,  "  Contlagencies  of  th© 
iVi'uiy  "  (40  Stat.  845),  upon  the  approval  and  anthorlty  of  the  Secretary  ef  War. 
IB:  the  opihion  of  this  office  the  Inclosed  voucher  may  be  so  paid,  it  being  under- 
stood that  R.  was  in  the  status  of  an  enlisted  man  by  reason  of  having  been 
ordered  to  report  to  the  loc!al  board  fbr  mHitary  service  at  an  appointed  time 
which  had;  elapsed  wheu  the  expenses  under  consideration  were  incurred. 


CANTSACTS:  Liability  of  Government  to  Fay  for  Tracks  JitM  h^f  Sa»l- 
road  Within  Cantonnteirt 

On  June  15,  1917,  Instructions  wore  sent  to  all  department  comraandors 
that  no  autliority  has  been  or  would  be  given  to  incur  any  Indebtedness  or  obli- 
gation to  raUways  for  constructing  railway  tracks  and  switches  connecting 
suitable-  points  on  their  lines  with  proposed  camp  and  cantonment  sites.  On 
.Tuiie  23,  191T,  before  the  constructing  quartermaster  at  Camp  Dodge  was  in- 
formed of  these  instructions,  a  conference  was  called  by  a  citizens*  committee 
at  Des  Moines,.  Iowa,  to  devise  wa^n?  and  means  for  laying  tracks  to  and  within 
the  limits  of  the  cantonment  at  Camp  Dodge,  the  various  railroads  in  the 
vicinity  of  Camp  Dodge  having  refused  to  participate  in  such  expense.  At  such 
conference  die  representative  of  the  Quartermaster's  Department  made  it 
clear  that  he  possessed  no  authority  to  obligate  the  U^iited-  States  for  any  ex- 
pense connected  with  the  construction  of  the  permanent  tracks  within  the 
cantonment  site,,  but  he  stated  that  the  Government  would  probably  authorize 
such  expenditures  at  a  later  date.  In  reliance  upon  such  expectation  the  tracks 
were  laid  by  the  Intecurban  Railway  Co.  This  transaction  did  not  create  a 
legal  obligation  on  the  part  of  the  United  States  to  pay  the  railway  company 
for  the  construction  of  such  tracks,  since  Revised  Statutes,  section  3714,  as 
amended  by  the  act  of  February  27,  1877  (19  Stat.  240;  24fl),  provides  that  the 
approval  or  authority  of  the  Secretary  of  War,  either  directly  or  indirectly 
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given,  is  neo<»8sary  to  the  validltj  of  nny  contract  relating  to  the  purchase  of 
supplies  or  services  for  the  military  department  of  the  Government;  but  that 
since  tlie  tracks  vrere  -laid  at  the  request  of  the  constructing  qmirterninster, 
and  with  the  expectation  that  payment  therefor  would  ultimately  be  made,  and 
since  the  (iovernment  has  Tccelvetl  the  full  benefit  of  the  expenditure,  the  Secre- 
tary of  War  has  power  to  approve  and  adopt  such  construction  and  direct  pay- 
ment by  the  proper  disbursing  officer. 

617.  April  27,  1918. 

[Memorandum  for  the  Secretary  of  War.] 

Subject :  Payment  for  railway  tracks  at  Camp  Do<lge,  Iowa. 

1.  By  the  papera  in  reference  there  is  submittetl  the  question  whether  It  Is 
permissible  to  pay  to  the  Interurban  Railway  Co.,  of  Des  Moines,  Iowa,  the  sum 
of  $84,687.27,  claimed  to  be  due  for  construction  of  certain  permanent  tracks 
within  the  limits  of  the  encampment  and  not  on  the  company's  right  of  way. 
There  is  no  question  that  at  the  time  of  the  selection  of  the  Camp  Dodge 
cantonment  site  the  Interurban  Railway  Co.  owned  and  operated  a  single-track 
railway  extending  from  Des  Moines,  Iowa,  in  a  northwesterly  direction 
through  and  beyond  the  area  chosen  for  the  said  site.  The  road  was  a  poorly 
maintained  electric  line,  and  its  track  was  greatly  impaired,  consisting  of  a 
few  passing  tracks  and  sidings  and  very  inferior  bridges ;  and  as  the  con.struC- 
tlon  work  at  the  camp  proceeded,  the  necessity  of  rebuilding  the  bridges  and 
laying  a  double  track  between  Des  Moines  and  Camp  Dodge  became  pressing. 
At  this  time  the  Interurban  Railway  Co.  undertook,  at  its  own  expense,  to  de- 
fray the  entire  cost  of  reconstructing  the  bridges,  extending  the  sidings,  and 
double  tracking  the  line  between  Des  Moines  and  the  limits  of  the  camp.  The 
cost  of  this  work  appears  to  have  been  $iJ8o,000. 

2.  It  further  appears  from  the  papers  in  reference  that  the  Interurban  Rail- 
way Go.  was  practically  in.*tolvent  and  could  not  assume  any  other  or  further 
obligations  In  connection  with  the  required  construction  of  Its  line  from  De.^ 
Moines  to  Camp  IX>dge.  Instructions  were  received  by  the  constructing  quar- 
termaster to  Insist  upon  certain  permanent  sidetrack  facilities  within  the  can- 
tonment, and  that  they  should  be  extended  to  the  remount  station  to  the  in- 
cinerator plant  as  well  as  to  the  base  hospital  and  the  ordnance  stores  to  be 
erected  within  the  cantonment.  The  total  cost  of  this  trackage  was  estimated 
at  $109,868.64,  of  which  amount  $25,687.27  was  a  necessary  expense  on  the  right 
of  way  of  the  Interurban  Co.,  and  the  remainder,  $84,181.37,  was  to  be  expended 
outside  the  company's  right  of  way  and  on  the  cantonment  site,  but  all  within 
the  limits  of  the  military  reservation.  It  is  conceded  that  the  sum  of  $84,181.37 
was  expended  at  the  Camp  Dodge  reservation  for  the  conistructlon  of  the 
various  permanent  tracks  heretofore  mentioned,  and  it  is  for  this  amount  that 
the  Interurban  Railway  Co.  now  seeks  reimbursement  from  the  Government  of 
the  United  States. 

3.  Prior  to  the  construction  of  these  permanent  tracks  and  the  Incurring  of 
the  expense  therefor,  there  was  held  at  Des  Moines,  Iowa,  on  the  twenty-third 
day  of  June,  1917,  a  conference,  attended  by  the  constructing  quartermaster, 
Col.  Butler,  and  representatives  of  the  Interurban  Railway  Co.,  and  the 
Greater  Des  Moines  Committee.  At  that  meeting,  as  Is  disclosed  by  the  papers 
in  reference,  **  an  agreement  was  reached  whereby  the  Interurban  Railway  Co., 
being  furnished  with  material  and  help  by  the  other  railroads,  would  undertake 
to  build  the  tracks,  with  the  understanding  that  the  payment  for  the  tracks 
was  to  be  a  matter  of  settlement  between  the  Greater  Des  Moines  Committee 
and  the  United  States  Government;"  that  at  this  time,  "two  and  one-half  miles 
of  (permanent  track  built  by  them  was  considered  necessary  at  an  estimate<l 
expen.se  of  $25,000  ;*' that  the  representatives  of  the  Greater  Des  Moines  Commit- 
tee "  agreed  at  that  time  to  protect  the  Interurban  to  the  extent  of  this  amount 
against  loss  in  carrying  out  the  construction  quartermaster's  order;"  and  that 
later  "  the  question  of  a  remount  track,  involving  an  estimated  expense  of 
$12,000,  was  presented,"  and  it  was  further  agreed  "to  protect  them,  the  Inter- 
urban Railway  Co.,  against  loss,  to  the  extent  of  $12,000  on  the  remount  track ;" 
and  it  was  further  specifically  agreed  that  "the  Interurban  Railway  Co.  will 
construct  all  tracks  on  the  camp  site  as  may  be  requested  by  Col.  Butler.  Pay- 
ment to  the  Interurban  Railway  Co.  for  these  tracks  on  the  camp  site  wili  be 
a  matter  for  consideration  by  the  Interurban  Railway  Co.  only  with  the  Gov- 
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ernment  authorities. ami  the  Greater  Des  Moines  Committee;"  and  by  way  of 
explanation.  Col.  Butler,  under  date  of  March  27,  1918,  directing  his  attention 
to  tills  languaiB^e,  makes  the  following  comment : 

"  From  the  second  paragraph  of  the  above  you  will  note  that  the  payment  to 
the  Interurban  Railway  Co.  for  constructing  tracks  at  the  camp  site  will  be  a 
matter  for  consideration  by  the  Interurban  Railway  Co.  only  with  the  Govern- 
ment authorities  and  the  Greater  Des  Moines  Committee.  In  this  connection, 
the  Greater  Des  Moines  Committee  at  that  time  voted  a  credit  of  $35,000,  such 
proportion  of  which  as  might  be  necessary  might  be  applied  to  permanent  rail- 
way construction  at  the"  camp  site,  these  funds  being  considered  at  the  time 
ample  for  all  purposes." 

On  the  15th  of  June,  1017,  the  following  instructions  were  sent  to  all  depart- 
ment commanders : 

**  It  has  recently  come  to  the  attention  of  the  War  Department  in  connection 
with  the  selection  of  sites  for  divisional- training  camps  that  certain  railways 
have  expected  to  charge  the  Government  cost  plus  10  per  cent  for  constructing^ 
railway  tracks  and  switches  connecting  suitable  points  on  their  lines  with  pro- 
posed camp  sites.  In  the  establishment  of  similar  camps  heretofore  It  has  l^n 
customary  for  railways  to  so  extend  their  lines  and  switches  free  of  cost  to  the 
Ciovernment  in  consideration  of  the  profit  derivable  from  the  greatly  Increased 
traffic  incidental  to  the  location  of  such  camps.  No  authority  has  been  given  to 
any  one  to  offer  or  give  compensation  to  railways  for  said  service.  You  will 
without  delay  make  the  contents  of  this  message  known  to  the  controlling  offi- 
cials of  all  railways  concerned  In  your  department.  Informing  them  that  no 
authority  has  l>een  or  will  be  given  contemplating  payment  for  such  facilities 
in  any  case  whatever.  Where  such  payment  is  demanded  you  will  proceed  to 
hunt  for  suitable  camp  sites  having  other  railway  facilities  and  make  uo 
agreement  to  pay  for  facilities  of  above  type." 

On  October  5,  1917,  the  following  instructions  were  issued  through  the  Quar- 
termaster General : 

"The  Secretary  of  War  decides  that  railway  companies  concerned  will  be 
charged  with  maintenance  of  tracks  within  national  camp  and  National  Army 
cantonment  reservations.  All  camp  quartermasters  and  others  concerned  will 
be  notified  accordingly  " ;  and  further,  by  way  of  explaining  the  conference  of 
June  23,  1917,  Col.  Butler  says,  In  his  letter  of  December  27,  1917,  in  reference, 
that  the  instructions  of  June  15,  1917,  had  not  been  received  by  the  constructing 
quartermaster  at  the  Camp  Dodge  site,  and  that  the  conference  of  June  23  was 
convened  and  attended  by  him  in  complete  ignorance  that  the  instructions  of 
June  15.  1917,  had  been  issued  and  forwarded  to  tlie  department  comnfanders. 
Col.  Butler  expressly  says : 

"  This  order,  I  understand,  was  transmitted  direct  to  department  commanders 
and  did  not  reach  the  cantonment  divisions  until  approximately  June  25,  and 
did  not  reach  the  constructing  quartermaster  at  Camp  Dodge  until  a  later  date." 

4.  Under  date  of  Octol)er  3,  1917,  as  appears  further  from  the  papers  in  ref- 
erence, Mr.  Ralph  Bolton,  director  of  the  Greater  Des  Moines  Committee,  pur- 
ported to  set  forth  in  a  letter  what  transpired  at  the  meeting  of  June  23, 1917,  at 
which  tentative  arrangements  were  made  for  the  construction  of  the  permanent 
track  facilities  within  the  limits  of  the  cantonment    He  said,  inter  alia : 

"  The  railroads  refuse  to  participate  in  any  of  the  expenses  of  the  permanent 
iracks.  MaJ.  Butler,  now  Col.  Butler,  stated  that  he  had  no  authority  at  that 
time  to  obligate  the  Government  for  the  expense,  although  he  stated  that 
/he  Government  was  likely  to  authorlsse  the  expenditure  at  a  later  date.  •  ♦  ♦ 
Jongressman  C.  C.  Dowell  and  Mr.  E.  T.  Meredith,  a  member  of  the  Federal 
Reserve  Board,  conferred  several  times  with  Brig.  Gen.  Littell,  in  which 'they 
were  given  to  understand  that  the  Government  would  pay  for  the  permanent 
tracks  located  within  the  cantonment,"  and  it  further  appears  from  the  report, 
in  reference,  of  Brig.  Gen.  Littell,  under  date  of  January  4,  1918,  that  the  con- 
8tructing  quartermaster  at  Camp  Dodge,  Iowa,  requested  the  Interurban  Rail- 
way Co.  to  consider  extensive  trackage  layouts  not  only  to  serve  constructional 
purposes  within  the  cantonment  but  to  furnish  permanent  railway  facilities  for 
the  camp  site.    Gen.  Littell  further  says: 

"  While  there  has  been  no  definite  promise  made  by  any  representative  of  this 
office  that  the  bill  would  be  paid,  there  was  a  fairly  general  understanding 
reached  at  the  time  the  work  was  onlenMl  to  be  done  that  the  matter  would  be 
eventually  settled  by  the  Government  by  payment,  either  in  whole  or  in  part, 


310  OPIXIONS  JUDGE  ADVOCATE  GENERAL  OF  MSMY. 

oi  the  cost  €»€  the  work/'  and  theB»  by  way  el  definite  couclusioa,  GeiL  Lhtell 
states : 

''  This  ofHeo  is  of  opinion  that  a  part,  it  not  all»  o€  thi»  bill  for  track  eonfitrue- 
tioR  at  Camp  Dodge  sbould  be  borue  by  the-  Govermaent.  Not  only  w^re  these 
trades  built  at  the  direction  of  the  constructing  quartermasler  in  charge,  but 
primarily  it  vr»s  built  to  expedite  coii£$trtt€tioEi  work  at  tbe  Cttntottment.  and  It 
haft  undoobtetlly  been  o£  gre&tec  benefit  to  tke  Gaovernmeiit  in  saving  of  time  as 
well  as  trans^HMTt&tloik  by  wagon  or  truek." 

It  furtber  appears^  under  dnte  of  Janyary  22, 191S»  Irona.  the  memorandnm  oi 
Col.  William  S.  Graves,  assistant  to  tbe  Acting  Chief  of  Staff,  that  Maj.  Butler, 
now  Col.  Butler,  the  con.structing  quartermaster  at  Caoap  Dodge,  Ie«wft,  ttad 
informed  him  **  tbat  he  had  made  arrangements  with  the  Intomrban  Bail<wny 
Co.  before  the  instructions,  June  15,  1017,  above  quoteil,  were  reeeived.  that  th« 
Une&  within  tlie  reservation  were  constructed  in  GompUajMe  witk  his  directions, 
and  that  In  bi»  j,ud^ment  the  GoTemmeQt  shmild  pay  for  all  comitractlon  within 
the  reservation,,  except  the  C!f>ftstructio«i;  on  tbe  right  ctf  way  of  the  company 
herein.  "*  *  *  In  view  of  Maj.  Butler'a  statements  to  me  aikd  the  reecm- 
nien«lati«Q  of  Gen.  Littell  abo^e  refeiTed  to  and  the  fact  that  MaJ.  Bntler  waa 
the  representative  oif  the  War  Departmesit,.  to  ¥»iiom  the  Interurban.  Railway  Co. 
looked  for  iiistructiionA,  I  beUeve  any  court  would  decide  the  company  was 
entitletl  to  the  !|85,99'1  charged  for  the  constructiocL  I  tJierefore  recoBiunend  tiie 
approval  of  (iei^.  Littell's  recommendatiock.  I  can  not  understand  wby  tius  or 
any  otlier  e£  the  NatioB.iil  Army  c&htonmeuts  was  selected  wlthocrt  the  distinct 
uwlerij^nndii^  a-s.  to  what  rall^-ay  facilities  would  be  furnisheii.  I  recooimeBifl 
that  ^eps  be  taken  to  avoid  in  tlie  future  sncli  mi.«3takes  and  negleets  as  these 
pa*r)er$  indicate  were  made  at  Camp^  Dodge.'' 

It  will  be  observed  that  while  Col.  Graves  concludes  from  his  conference  with 
Maj.  Butler,  now  Col.  Butter,  that  an  agreement  had  been  entered  into  biaciing 
the  United  States  to  compensate  the  Interurban  Railway  Co*,  for  the  amount 
expended  for  the  so-called  pei-manent  tracks  that  Col.  Butler  Id  IkEs.  com- 
mnniciition.  of  March  27.  li>lK  sufNm,.  doe»  not  so  conclude,  and  in  fact  draws  no 
inference  whatsoever  from  the  agreement  or  understanding  of  June  2d,  1917. 
He  refers  merely  to  the  sec<»Hl  paragraph  of  that  u»derstandi ng^  that — 

''  Payment  to  the  Interuj:lD4U]<  for  these  tracks  on  the  cainp  site  will  be  a  matter 
for  consideration  by  like  lnter«irl)an  only  with  the  Government  authorities-  and 
the  Gk-eater  Des  Xolnes  Comiuittee." 

While  3Xa  J.,  nmv  Col.,  BHtlw  doeri  n«»t  concede  tlie  existence  of  any  agreement 
or  umlerstauding  hi  idling  tike  \'Ultie<l  States  (o  pay  for  the  trackage  in  Question, 
he  does,  however,  In  his  tenth  and  cotKiuiding  pai*ftgraph  ol  his  resume  of 
March  27,  11)18,  aupra,  conclude: 

"  It  is  my  recommendatioia  that  tbe  Tnlernrban  Railway  Co.  be  reimbursed 
to  the  extent  frf  $84„181.37,  being  the  amoimt  actually  expended  oil  their  right 
of  way  and  on  the  military  reservation,  and  tliat  they  stand  the  balance  of 
$24,687.27,  being  tike  amount  actitaUy  expended  on  their  property,  which  sub- 
stantially represents  the  expeiMtitui*e  that  would  normttti^  have  been  re(|uii*ed 
to  talce  care  of  ordinary  shipments  to  and  from  the  reservation,  the  ftdiustm«nt 
of  his.  expense  between  tliemselves  and  tlie  Greater  Des  Moines  Committee  to 
be  a  mutter  of  motual  settlement  be<\veen  those  two  companies." 

5.  By  way  of  sunuttftry  it  appears.:  That  on  June  15,  1^17,  instruetions  wei'o 
sent  to  all  deportment  comniontkrs  that  no  authority  had  been  or  would  be 
jjivefi  to  incur  any  indebtedness  or  obligation  to  railways  for  ecwwtructlng 
rullway  tracks  ami  switclies  connectbkg  suitable  points  on  their  line  where  there 
we*'e  propopsetl  camp  sitea  Tliese  instrnctions  were  inrantpted  by  the  considera- 
tion that  railway  ctmipanies  so  extending  their  line*  aiid  switches  woirid  «>erive 
large  profits,  f  n»r«  the  greatly  inevea.«<e<l  traffic  incidental  to  sticb  camps.  That  oa 
r>ct()l)er  5,  11>17,  tlie  Secretary  ol  War  decitled  to  charge  all  railway  eorapanieK 
for  the  m»initt*«amc  of  tracks  within  cantonment  reservations^  On  and  sulise- 
quent  to  Jnrie  23^  1017^  l)ecauHe  the  various  railroads  withdu  the  vicinity  of  Camp 
I)o<lge  had  refiLsetl  to  participate  in  the  expense  of  pemiftnent  traWcage  to  tlie 
camp,  a  couforeiwe  wast  lw4d  at  De*  aioieesi,  Iowa,  to  devise  ways  ami  means  lor 
laying  or  constructing  tracks  to  and  within  tlie  llmdlta  of  the  encftnipment  at 
Camp  I>odge,  Iowa,  ami  at  tlie  time  this  eonfereiifiee  was  heid  the  construct iou 
quartermaster  did  not  know  oi  these  instructiomt^  which  did  not  reach  the 
de^iartnient  ct)umiander  nntll  apfiroximately  June  25  ami  did  not  come  to  tlie 
atlention  of  Col.  Butler  mitil  a  later  date.  At  the  conference  in  Des  Moinetat 
ou   the  23d  of  June,  1917,  it  was  understood  that  the  representative  of  the 
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Quartermaster's  Department  possessed  no  aiitlwrity  to  obligate  the  Ignited 
States  for  any  expense  connected  with  the  construction  of  the  permanent  tracks 
within  the  cantonment  site,  but  he  then  stated  the  Government  would  likely 
authorize  such  expenditure  at  a  later  date. 

6.  There  is  no  doubt  that  tlie  permanent  tracks  in  qustlon  were  constructed 
within  the  limits  of  the  encampment  The  question  Is  therefore  squarely 
presented : 

Is  the  United  States  Government  liable  for  the  expense  incurred  in  the  sum 
of  $84,181.37? 

7.  It  is  provided  by  section  3714,  Uevlsed  Statutes,  as  amended  by  the  act  of 
February  27, 1877  (19  Stat.  240,  249)  that— 

"All  purchases  and  contracts  for  supplies  or  services  for  the  military  or  naval 
service  shall  be  made  by  or  under  the  direction  of  the  chief  officers  of  the  De- 
partments of  War  and  of  the  Navy,  respectively." 

The  clear  meaning  of  this  provision  is  that  the  Secretary  of  War  is  the  source 
of  all  authority  in  all  branches  of  the  military  administration.  In  fact,  the 
approval  or  authority  of  the  Secretary  of  War,  either  directly  or  indirectly 
given,*  is  necessary  to  the  validity  o*  any  contract  relating  to  the  purchases  of 
supplies  or  services  for  the  military  department  of  the  Government.  In  tlio 
absence  of  advance  authority  or  subsequent  approval,  any  understanding  of  the 
parties  is  merely  an  initiatory  step  to  the  making  of  a  valid  contract.  This 
view  finds  judicial  support  In  Parrish  v.  United  States  (8  Wall.  489,  490).  There 
a  contract  made  by  a  surgeon  of  the  United  States  relative  to  the  furnishing  of 
ice  for  the  sick  and  wounded  in  Government  hospitals  was  declared  invalid 
because  it  lacked  the  approval  of  the  Secretary  of  War.  Mr.  Justice  Field, 
speaking  for  the  court,  said : 

"The  action  of  Magruder,  until  the  approval  of  the, Secretary  of  War,  was 
merely  initiatory  to  the  making  of  the  contract  and  could  not  bind  the  United 
States  in  any  way." 

It  can  be  stated  that  it  has  been  uniformly  held  that  where  a  contract  Is 
subject  to  the  approval  of  a  superior  authority  such  approval  is  a  condition 
Iirecedent  to  its  legal  effect.  The  authority  to  make  or  approve  a  contract  can, 
of  coufse,  be  delegated  to  the  heads  of  the  respective  departments  or  their 
subordinate  agencies.  The  right  to  so  delegate  such  authority  is  recognized 
Id  paragraph  557,  Army  Regulations,  which  provides  that : 

**  Contracts  may  be  made  by  quartermaster  serving  under  the  jurisdiction 
of  department  commanders  for  supplies  and  services  other  than  personal,  where 
the  same  has  been  det^lgnated  by  proi^er  authority  to  be  secured  under  such 
contracts," 

The  legal  effect  of  this  regulation  was  at  least  modified,  If  not  curtailed,  by 
the  Instructions  of  the  Secretary  of  War  under  the  date  of  June  15,  1917,  nupra. 
Those  Instructions,  if  they  mean  anything,  mean  no  representative  of  any  division 
of  the  War  Department  could  enter  into  any  ctmtract  binding  the  United  States 
in  this  particular  unless  he  was  expres.sly  authorized  by  the  Secretary  of  War 
so  to  do. 

8.  In  a  strictly  legal  sense  the  situation  Is  this:  Col.  Butler,  without  any 
authority  to  bind  the  United  States  at  the  conference  in  Des  Moines  on  June  15, 
1917,  proposed  to  the  Interurban  Railway  Co.  that  if  it  would  proceed  to  con- 
tract the  permanent  tracks  desired  by  the  GQvernment  within  the  limits  of 
the  cantonment  site  that  then  the  Government  would  very  likely  compensate  it 
for  the  amount  now  In  dispute.  No  doubt  the  Interurban  Railway  Co.  pro- 
ceeded to  the  construction  of  these  x>ermanent  tracks  fully  expecting  to  be 
compensated  for  the  expenses  Incurred.  This,  of  course,  would  not  in  any  sense 
obligate  the  Government.  As  well  was  said  in  Knox  v.  Lee  (12  Wall.  457,  548) 
that— 

"There  Is  a  well  recognized  distinction  between  the  expectation  of  the 
parties  to  a  contract  and  the  duty  Imposed  by  it.  Were  it  not  so,  tlie  expecta- 
tion of  results  would  always  be  equivalent  to  a  binding  engagement  that  they 
should  follow." 

In  law  at  least,  the  representatives  of  the  Interurban  Co.  knew  that  Col. 
Butler  was  a  special  agent  of  the  Government  with  merely  limited  powers. 
The  Interurban  Co.  by  that  ver>'  fact  was  put  uiwn  its  guard  and  required  to 
determine  just  what  powers,  if  any.  Col.  Butler  possessed.  Therefore,  know- 
ing that  no  representative  of  the  t'nited  States  Government  has  authority  fo 
bind  it  in  any  respect  unless  his  Instructions  to  that  cffiMt  arc  definite  and 
particular,  the  company  by  due  investigation  could  have  obtained  accurate  and 
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flctual  knowledge  of  the  Instructions  of  June  15,  1917,  If  it  had  made  the 
Inquiry  which  in  law  it  was  required  to  nial«e. 

9.  While,  as  stated  above,  the  facts  fall  short  of  establishing  a  legal  contract 
to  pay  the  railway  company  for  the  construction  of  the  tracks  under  con- 
sideration, i.  e.,  that  part  of  the  permanent  tracks  within  the  reservation  and 
off  the  right  of  way  of  the  railroad  company,  it  Is  nevertheless  the  view  of  tliis 
office  that  the  Government  should  pay  a  reasonable  sum  for  the  construction 
of  the  same.  These  tracks  were  constructed  by  the  railway  company  for  the 
convenience  and  use  of  the  Government  in  handling  freight  to  and  from  the 
several  storehouses,  etc.,  within  the  reservation,  and  their  construction  has 
saved,  and  will  save,  large  expense  in  handling  freight  by  trucks  and  teams. 
The  tracks  were  constructed  by  the  railroad  company  under  the  direction  of 
Col.  Butler,  and  w^ith  the  expectation  that  payment  would  be  made  therefor  by 
the  Government,  and  that  any  want  of  authority  on  his  part  to  bind  the  Gov- 
ernment would  be  cured  by  procuring  a  ratification  of  his  action.  It  is  not 
believed  that  this  trackage  falls  within  the  consideration  of  the  Instructions 
of  June  15,  1917,  supra^  which  contemplated  permanent  facilities  to  give  access 
to  camp  sites;  and  not  special  facilities  of  the  character  of  those  under  con- 
sideration. As  the  tracks  were  laid  upon  the  order  of  the  constructing 
quartermaster  and  with  the  expectation  that  payment  therefor  would  ulti- 
mately be  made,  and  as  the  Government  has  received  the  full  benefit  of  the 
expenditure,  it  is  clearly  equitable  that  it  should  now  bear  the  expense  of  such 
construction.  It  is,  therefore,  the  opinion  of  this  office  that  the  Secretary  of 
War  should  ratify  the  action  of  Col.  Butler  in  incurring  the  expense  under 
consideration,  amounting  to  $84,181.37,  and  that  payment  therefor  should  be 
made  in  due  course  by  the  proper  disbursing  officer  in  charge  of  such  matters. 


DISCIPLINE:  Gambling;  Right  to  Confiscate  Money  Won  by  Soldier  While 
Gambling  in  Violation  of  Regimental  Orders. 

An  officer  is  without  authority  to  confiscate  and  turn  over  to  the  regimental 
band  fund  money  won  by  a  soldier  while  gambling,  even  though  such  gambling 
was  in  violation  of  regimental  orders.  If  such  confiscation  was  intended  as  a 
punishment  it  was  improper,  since  such  punishment  can  be  Imposed  only  by  a 
court-martial.  If  it  was  intended  merely  to  deprive  the  soldier  of  money  which 
it  was  considered  did  not  belong  to  him,  the  action  was  equally  illegal,  since 
money  voluntarily  paid  in  pursuance  of  a  wager  can  not  be  recovered,  even 
by  action  at  law,  in  the  absence  of  statutory  authority. 

■ 

War  Department,  J.  A.  G.  0.,  April  27,  1918.— To  The  Adjutant  General. 

1.  The  principal  question  in  this  case  is  whether  an  ofticer  has  the  right  to 
take  money  from  a  soldier  which  the  latter  has  won  at  gambling  and  turn  it 
over  to  a  company  or  other  fund.  The  papers  show  that  Capt.  McG.,  command- 
ing officer  of  the  Second  Casual  Company,  Third  Master  Mechanics  Regiment, 
Signal  Corps,  Camp  Greene,  N.  C,  took  from  Pvt.  C,  then  a  member  of  hla 
company,  $20  which  C.  admitted  he  had  won  in  gambling.  The  facts  are  stated 
by  (/apt.  McG.  as  follows: 

•"1.  On  or  about  March  20,  Pvt.  C,  then  a  member  of  this  company,  sta- 
tioned at  Camp  Hancock,  was  apprehended  In  the  act  of  gambling  with  other 
soldiers  in  the  company  street.  He  was  brought  to  me  and  admitted  that  $20 
then  in  his  possession  had  been  won  by  him  while  gambling  at  that  time. 

**^2.  Pursuant  to  verbal  orders  of  the  commanding  officer,  I  confiscated  this 
jum  and  turned  it  over  to  the  regimental  band  fund. 

"  3.  According  to  C.'s  own  statements,  no  money  belonging  to  him  w^as  taken 
^rom  him." 

Lieut.  Col.  R.  C.  Klrtland,  Signal  Corps,  Capt.  McG.*s  regimental  commander, 
states  In  the  second  Indorsement  that  the  action  of  Capt.  McG.  in  taking  the 
money  from  t^t.  C.  has  his  approval,  **  such  gambling  being  in  open  violation  of 
my  regimental  orders."    The  opinion  of  this  office  Is  desired — 

••(o)  as  to  the  legality  of  the  action  of  Capt.  McG.,  and 

"(6)  the  necessary  orders  for  return  of  the  money  should  the  decision  be 
adverse  to  the  legality." 

2.  This  office  is  not  aware  of  any  law  or  regulation  justifying  the  action 
taken  In  this  case  by  Capt.  McG.  If  the  confiscation  of  the  money  was  intended 
as  a  punishment  of  Pvt  C.»  it  is  sufficient  to  state  that  such  punishment  can 
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be  adininistered  only  in  pursuance  of  a  conrt-martlnl  sentence.  If  it  was  In- 
tende<l  merely  to  deprive  Pvt.  C.  of  money  which  it  was  considered  did  not 
belong  to  him,  the  action  was  equally  unwarranted,  unjustified,  and  illegal,  for 
the  reason  that  the  money  did  belong  to  Pvt.  C.  as  against  any  person  not 
having  a  right  to  claim  it.  It  is  elementary  that  where  money  is  voluntarily 
paid  in  pursuance  of  a  wager,  it  can  not  be  recovered  even  in  an  action  at  law 
in  the  absence  of  a  statute  so  authorizing. 

3.  As  to  question  (a),  it  is  clearly  the  opinion  of  this  office  that  the  action 
of  Capt.  McG.  was  illegal  and  unauthorized.  As  to  question  (6),  the  money 
should  be  repaid  to  Pvt.  C.  from  the  regimental  band  fund  to  which  It  was 


LINE  OF  DUTY:  Injaries  Saffered  by  Soldiers  Biding  on  Outside  of 
Crowded  Street  Car. 

An  enlisted  man  returning  to  camp  was  riding  on  the  outside  of  a  crowded 
street  car  about  the  center  of  the  car  on  a  place  not  intended  for  passengers.  He 
had  ridden  in  the  same  position  on  several  prior  occasions,  as  had  other  soldiers. 
Each  time  while  so  riding  he  paid  his  fare.  He  was  knocked  off  by  a  trolley  pole 
and  severely  iujureil.  The  injury  was  in  line  of  duty  and  not  the  result  of  his 
own  wilful  misconduct  within  the  meaning  of  section  300,  war  risk  Insurance  act 
(40  Stut.  398,  105).  Consequently,  he  is  entitled  to  compensation  under  said 
statute. 

220.4. 

War  Pepnrtment,  J.  A.  G.  O.,  April  27, 1918.— To  The  Adjutant  General. 

1.  Returned.  These  papers  relate  to  the  question  whether  the  injury  which 
caused  the  discharge  from  the  Army  of  Pvt.  H.,  Company  C,  One  liundred  and 
Eleventh  Engineers,  was  incurred  in  line  of  duty. 

2.  It  appears  from  the  papers  in  reference  that  when  returning  from  Lake 
Conio  to  Camp  Bowie  on  the  night  of  November  16,  1917,  Pvt.  H.  was 
hanging  on  the  left  side  of  a  street  car,  about  the  center  of  the  car,  hands  holding 
window  rods,  and  feet  resting  on  truss  bar,  underneath  car ;  that  when  near  the 
••  Lone  Star  **  station  he  paid  the  conductor  his  fare  through  the  window  and  it 
was  necessary  for  him  to  lean  out  from  the  car  to  put  the  change  which  the  con- 
ductor gave  him  Into  his  pocket,  when  he  was  struck  by  a  telephone  pole  holding 
trolley  wire,  causing  him  to  fall  beneath  the  rear  truck,  which  crushed  his  right 
leg ;  tliat  he  was  taken  to  All  Saints  Hospital,  where  his  leg  was  amputated ;  that 
lie  had  ridden  In  this  manner  on  the  street  car,  which  was  frequently  crowded, 
on  three  occasions ;  that  two  other  soldiers  were  riding  beside  him  in  a  similar 
position  at  the  time  he  was  knocked  oft ;  that  there  were  two  other  soldiers  on 
top  of  the  car;  that  the  conductor  collected  the  fare  from  all  the  soldiers;  that 
the  conductor  told  some  of  the  men  not  to  ride  on  the  outside  of  the  car  like 
H.  was  doing,  but  It  does  not  appear  that  he  personally  so  told  H.  The 
board  of  medical  officers  found  that  the  Injury  w:as  not  Incurred  in  line  of 
duty.  The  Judge  advocate  of  the  Thirty-sixth  Division,  Camp  Bowie,  Tex.,  at 
first  held  that  tlie  Injury  was  incurred  in  line  of  duty,  but  In  an  attached  memo- 
randum, dated  February  25,  1918,  he  states  that  upon  further  information  the 
Injury  was  not  incurred  in  line  of  duty.  In  the  third  Indorsement  hereon,  dated 
February  2,  1918,  the  commanding  officer  of  the  Thlrty-slxth  Division,  Camp 
Bowie,  stated.  In  part,  that — 

"  It  seems  to  the  undersigned  that  a  man  who  rides  on  the  truss  bar  of  a  street 
car  and  on  the  left  side  of  the  car  is  riding  in  a  position  not  contemplated  for  the 
passengers  6nd  Is  unnece.ssarlly  placing  himself  In  jeopardy  of  life  and  limb." 

3.  From  the  facts  stated  In  the  papers  in  reference  It  does  not  appear  that  the 
soldier  in  riding  on  the  side  of  the  car  where  he  had  been  permitted  to  ride  on 
two  pr^lous  occasions  was  guilty  of  such  willful  misconduct  on  his  part  as  to 
take  him  out  of  line  of  duty  within  the  meaning  of  section  300,  war  risk  Insurance 
act  of  October  6,  1917  (40  Stat.  398,  405),  which  provides  for  the  payment  of 
compensation — 

"  For  death  or  disability  resulting  from  personal  Injuries  suffered  or  disease 
contracted  in  line  of  duty,  by  any  officers  or  enlisted  men.  ♦  •  ♦  But  no 
compensation  shall  be  paid  for  injury  or  disease  that  has  been  caused  by  bis  own 
wilful  misconduct." 

I  must,  therefore,  give  It  as  the  opinion  of  this  office  that  the  Injury  which 
caused  the  discharge  from  the  Army  of  Pvt.  H.,  Company  C,  One  hundred  and 
Eleventh  Engineers,  was  incurred  in  line  of  duty. 
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OFFICE:  Examination  of  Enlisted  Men  for  CommisBloH  as  Prorisional 
Second  Lieutenant. 

Tlio  pxaniination  provided  for  by  General  Orders,  No.  72,  War  Department, 
1917,  for  members  of  tbe  Officers*  Reserve  Ck)rp8  and  candidates  for  commission 
therein  undergoing  training  at  duly  authorized  camps  of  Instruction,  between 
the  ages  of  21  and  27  years,  for  a  commission  as  provisional  second  lieutenant 
of  the  Unltetl  States  Army  can  not  be  considered  a  "  system  of  examination  " 
prescribed  by  the  President  as  required  by  the  act  of  July  30, 1892  (27  Stat.  336), 
so  as  to  permit  a  qualified  enlisted  man  of  the  Regular  Array  more  than  27 
years  old  who  paj<ses  such  examination  to  have  his  name  placeil  on  the  list  for 
eventual  commission.  The  examination  provide<l  In  said  General  Orders,  No,  72, 
Included  only  two  classes  of  candidates  and  did  not  purport  to  be  a  *'  competi- 
tive examination  for  enlisted  men  "  within  the  requirements  of  the  said  act  of 
July  30,  1892,  or  those  of  the  act  of  March  3,  1911  (36  Stat.  1037,  1045). 

210.1. 

War  DepartnK^nt,  J.  A.  G.  O.,  April  27,  1918.— To  The  Adjutant  General. 

1.  In  your  memorandun.  date<l  April  15,  1918,  the  question  is  asked  whether 
the  examination  provided  for  by  General  Orders,  No.  72,  War  Department,  1917, 
for  members  of  the  Officers*  Reserve  Corps  and  candidates  for  commission 
therein  imdergolng  training  at  duly  authorized  camps  of  Instruction  between 
the  ages  of  21  and  27  years  for  a  commission  as  provisional  second  ^lieutenant  of 
the  IJnitetl  States  Arniy  can  in  any  way  be  considered  a  "  system*  of  examina- 
tion "  prescribed  by  the  I*resldent  as  required  by  the  act  of  July  30,  1892  (27 
Stat.  336),  so  as  to  permit  a  qualified  enlisted  man  of  the  Regular  Army,  more 
than  27  years  old  who  pas.ses  such  examination  to  have  his  name  placed  on  the 
list  for  eventual  commission. 

It  Is  stated  that  Sergt.  John  B.,  Second  Company,  General  Service  Infantry, 
from  Fort  Slocum,  N.  Y..  was  examined  in  November,  1917,  at  the  training 
camp  at  Plattsburg,  N.  Y.,  for  provisional  appointment  as  second  lieutenant. 
Regular  Army.  The  examination  was  held  as  provided  in  paragraph  3,  General 
Orders,  No.  72,  War  Department,  1917.  Sergt.  B  was,  at  the  time  of  examina- 
tion, more  than  27  years  old,  but  if  there  were  vacancies  to  be  filled  by  com- 
petitive examination  he  established  his  right  under  the  act  of  July  30,  1892,  to 
enter  a  competitive  examination  of  enlisted  men  In  that  he  was  unmarried, 
under  30  years  of  age,  was  a  citizen  of  tlie  country,  was  physically  sound,  and 
had  served  more  than  two  years  In  the  Array  and  had  borne  a  good  moral  char- 
acter before  and  after  eniistment. 

2.  Paragraph  3,  General  Orders,  No.  72,  War  Department,  1917,  In  pertinent 
part,  provides: 

"  Members  of  the  Officers'  Reserve  Corps  and  candidates  for  commission 
therein  undergoing  training  at  duly  authorized  camps  of  Instruction,  between 
the  ages  of  21  and  27  years,  may  be  examined  for  a  commission  as  provisional 
second  lieutenant,  United  States  Array,  on  formal  application  to  the  camp  com- 
mander, who  will  designate -candidates  found  eligible.  The  members  so  desig- 
nated will  be  limited  to  not  more  than  10  per  cent  of  the  whole  number  attend- 
ing the  c»amp  who  are  within  the  age  limits. 

"  Examinations  will  be  held  at  the  close  of  the  period  of  training  prescribed 
for  the  camp  of  instruction  and  by  boards  appointed  by  the  Secretary  of  War. 

'*  On  recommendation  of  the  Regular  Army  officers  In  charge  of  the  training 
company  conc(*rned,  approved  by  the  camp  commander,  the  applicants  examined 
will  be  grantcMl  exemption  in  all  subjects,  except  adaptability,  as  prescribed  in 
se<ti(>n  21b,  Special  Regulations,  No.  1,  War  Department,  1917,  and  physical  ex- 
amination. Officers  recommending  candidates  will  not  recommend  anyone  who 
has  not  had  sufficient  educational  advantages  to  properly  qualify  him  for  the 
duties  of  an  oflicer  of  the  Regular  Army." 

The  act  of  July  30, 1892  (27  Stat.  336),  provides: 

'*  That  the  President  be,  and  he  is  hereby,  authorized  to  prescribe  a  system 
of  (examination  of  enlisted  men  of  the  Army,  by  such  boards  as  may  be  estab- 
lished by  him,  to  determine  their  fitness  for  promotion  to  the  grade  of  second 
lieutenant:  Provided,  That  all  unmarried  soldiers  under  thirty  years  of  age, 
who  arc  citizens  of  the  United  States,  arc  physically  sound,  who  have  served 
honorably  not  less  than  tw^o  years  In  the  Army,  and  who  have  borne  a  good 
moral  ciiaracter  before  and  after  enlistment  may  compete  for  promotion  under 
any  system  authorized  by  this  act. 
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"  Tlie  vacancLes  In  the  grailc  of  second  Ueutenant  heretofore  filled  by  the  pro- 
mcxtion  of  werUorlous  noucommlssloiifld  officers  of  the  Army  under  the  provisions 
of  section  three  of  the  act  approved  Juae  elghteeuth,.  elgbteeo  hundred  nud 
seventy -eight,  shall  be  filled  by  the  appointment  of  competitors  favorably 
recommended  under  this  act,  in  the  order  of  merit  established  by  the  iiruLl 
examination." 

The  act  oi  March.  3,  1S>11  (36-  Stat.  lOai,  1045),  relating  to  api)oiBtments  to 
fill  vacancies  >n  the  grade  of  second  llenteBant,  provides : 

**  Hereafter  vacancies  In  the  grade  of  secouid  lieutenant  occurring  In  any 
fiscal  year  shall  be  filled  by  appointment  In  the  foiUowlog  order,  naiiuely :  Fii*st, 
of  cadets  griuUmted  from  the  United  States  iVlilitary  Academy  during  that  fiscal 
year ;  second,  of  enlisted  men  whose  fitness  for  promotiea  shall  have  been  de- 
tei*nMned  by  competitive  examination ;.  third,  of  candidates-  from  civil  life  bo- 
tween  the  ages  of  twenty-one  and  .twenty-seven  years.  The  President  is  author- 
ized ta  uuike  rules  and.-  reguIiLtions  to  carry  these  provisions  liLto  effect.'* 

The  amendments  of  those  statutes  effected  by  section  24  of  the  national 
defense  act  (3S^  Stat.  1B6,  1S2)  were  appUcaMe  (mly  to  vacancies  created  or 
caused  liy  that  act,  and,  since  all  such  vacancies  have  been  filled,  are  not  appli- 
cable to  the  case  under  consideration. 

3.  Tlie  examination  provided  for  by  paragraph  3>  General  Orders,  No.  72, 
W»nr  Department,  1917,  included  only  two  classes  of  candUlates:  (a}  Members 
of  the  Ofilcers'  Reserve  Corps>  and  {b)  candidates  lor  eommiasloib  therein  umler- 
going  training  at  duly  autlioiized  eamps  of  instruction  between  the  ages  ef  21 
and  27  ycai*s.  It  does  not  appear  iii  vvluit  capacity  Sergt.  Bi  was  attending  the 
training  camp  at  Plattsbui'g,.  N.  Y.,  but,  being  more  than  27  years  old,  he  was, 
because  of  that  fact,  not  eligible  as  a  caodidate  in  either  of  the  classes  to  be 
examined.  The  examinations  did  not  purport  to  be  competitive  esa^miaatlons 
of  enlisted  men.  From  the  statutes  (}uoted  it  will  be  obsemred  that  an  enlisted 
man  of  the  Regular  Army  is  IneligLbfae  foi  appointment  as  a  provisional  second 
lieutenanc  to  fill  a  vacancy  in  the  Begalar  Army  until  his  fi.tness  sfeaU  have  been 
determined  by  competitive  examination.  The  examination  of  Sergt  B.faeld  at 
Plattsburg,  N.  Y.,  in  November,  1917,  in  conformity  witb  paragraph  3,  General 
Or»Iers,  No.  72,  War  Department,  1917,.  was  in  no  sense  a  eompetitive- examina- 
tion for  an  enlisted  man  meeting  the  requirements  of  these  statutes. 

4.  It  is,  therefore,  my  opinion  that  the  examination  held  at  the  second  train- 
ing camp  at  Plattsburg,  N.  Y.,  is  not  such  a  "system  of  examination"  pre- 
scribed by  tlie  President  for  ^nlisted  men  of  the  Army  as  is  contemplated  by  ' 
law.  and  Sergt.  B.  not  having  passed  such  a  competitive  examination  as  is 
reqirii-ed  of  un  enlisted  man  fn  the  Regular  Army  is  not  eligible  to  be* listed  as 
qualified  for  appointment  from  the  r  a  nits. 


SEIJSCTITE  IHTAFT  ACT:  Secniit  Trafningr  Units;  Ifichisioii  of  Bands 
Tliereln. 

The  recruit  training  nnfts  authorized  by  paragraph  5,  section  1,  selective 
draft  act  of  May  IS^  1917  (40  Stat.  76,  77),  are  therein  expressly  stated  to  bo 
for  the  purposes  «f  maintaining  all  of  the  forces  of  the  Army  at  maximum 
strength,  amf  the  aim  ot  tlie  statute  is  that  the  Indivldtmls  trained  in  said  units 
should  be  used,  and  transferred,  as  individuals,  whenever  and  wherever  needed 
to  maintain  all  of  the  forces  of  the  Army  at  maximum  strength.  This  being 
the  case,  it  noi'ossarily  follows  that  the  President  may  organize  these  training 
units  in  such  mawner  as  shaR  best  provide  the  necessary  individuals  for  trans- 
fer when  Deeded.  As  applied  speclfl«iny  to  bands,  since  Army  bands  are,  or 
may  be.  units  in  a  military  sense,  the  President  may  organize  such  bands  in 
these  B«its  as  are  necessary  to  provide  the  requisite  number  of  individuals 
qualified  to  take  the  place  of  other  individual  members  of  bands  of  the  forces 
of  the  Army  wito  may  be  lost  to  the  seiTlce  through  casualty  or  otherwise. 

322.3.  Apun.  29, 191S. 

[TSfprnorandtrar  for  tlip  chalrnrnn,  war  plans  branch,  Army  War  Collogc] 

1.  YoQ  adx(ise  timt  in  tbe  pceparatSon  of  Tables  of  Organization  for  train- 
ing and  repteeement  can^My  under  paragntpH  5^  section  1,  selective  draft 
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act,  approved  May  18,  1917  (40  Stat.  76,  77),  the  war  plans  branch  desires  to 
recommend  the  authorization  of  bands  for  these  camps  at  the  ratio  of  one  band 
to  a  certain  specified  number  of  battalions,  and  request  a  decision  as  to  whether 
or  not  the  authorization  of  bands  in  this  manner  would  come  under  the  portion 
of  said  act  referred  to. 

2.  Paragraph  5,  section  1,  selective  draft  act,  is  as  follows: 

"  Fifth.  To  raise  by  draft,  organize,  equip,  and  officer,  as  provided  In  the 
third  paragraph  of  this  section,  in  addition  and  for  each  of  the  above  forces, 
such  recruit  training  units  as  he  may  deem  necessary  for  the  maintenance  of 
such  forces  at  the  maximum  strength.** 

"  Tlie  above  forces,"  as  used  in  the  above  paragraph,  includes  all  of  the 
forces  provided  for  by  the  selective  draft  act.  A  band  is  a  unit,  if  not  a  unit 
of  all  the  forces  providetl  for  by  the  act,  at  least  of  some  of  those  forces.  For 
example,  it  is  a  unit  of  the  Coast  Artillery  Corps,  as  provided  by  section  20, 
nrtioual  defense  act  (39  Stat.  166,  180),  and  is  a  \init  of  the  Engineer  troops 
of  the  Corps  of  Engineers,  as  provided  by  section  11  of  the  national  defense  act. 

The  recruit  training  units  authorized  under  the  above  quoted  paragraph, 
being  expressly  asserted  to  be  for  the  purpose  of  maintaining  all  of  the  forces 
of  the  Army  at  maximum  strength,  It  is  necessary  to  assxime  that  Congress  did 
not  intend  that  they  should  necessarily  be  used  as  units  in  maintaining  that 
strength,  but  that  the  individuals  trained  in  said  units  should  be  used,  and 
transferred,  as  individuals,  whenever  and  wherever  needed  to  maintain  all  of 
the  forces  of  the  Army  at  maximum  strength.  This  being  the  case.  It  neces- 
sarily follows  that  the  President  may  organize  these  training  units  In  such 
manner  as  shall  seem  best  intended  to  provide  the  necessary  individuals  for 
transfer  when  needed. 

As  applied  specifically  to  bands,  it  is  clear  that  as  bands  are  or  may  be  units 
in  a  military  sense,  the  President  may  organize  such  bands  in  these  camps  as 
shall  to  him  seem  necessary  to  provide  the  requisite  number  of  individuals 
qualified  to  take  the  place  of  other  individual  members  of  bands  of  the  forces 
of  the  Army  who  may  be  lost  to  the  service  through  casualty  or  otherwiiSe. 
And  in  providing  for  these  bands  it  would  seem  to  be  entirely  proper  and 
within  the  purview  of  the  law  to  provide  for  their  number  upon  such  ratio 
basis  as  may  be  most  convenient  or  desirable  for  effecting  the  puiposes  of 
paragraph  5,  section  1,  selective  draft  act,  supra. 


ARMY  TRANSPORTS:  Carriage  of  Private  Freight  by  Army  Transport. 

While  there  is  no  statute  which  authorizes  the  carrying  of  commercial  freight 
as  ballast  on  Government  transports  returning  from  Europe,  where  such  freight 
can  he  carried  In  lieu  of  ballast  without  involving  delays  which  would  Interfere 
with  the  proper  use  of  the  vessels  as  Government  transports,  it  would  be  compe- 
tent, in  view  of  the  present  emergency  in  shipping,  for  the  Secretary  of  War  to 
authorize  such  use ;  but  the  carrying  of  such  freight,  if  authorized,  should  be 
done  at  conjmerclal  rates  and  without  assuming  any  responsibility  for  the  safe 
carriage  of  the  same.  In  accepting  such  freight  care  should  be  exerci.sed  to 
avoid  just  ground  for  a  charge  that  any  particular  shipper  or  association  of 
the  shippers  is  given  unfair  advantage  over  other  shippers  in  the  matter  of  the 
service  so  furnished  to  private  shippers. 

541.2 

War  Department,  J.  A.  G.  O.,  April  29,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  inquires  whether  the 
United  States  may  properly  charge  for  carrying  unobjectionable  commercial 
freight  as  ballast  in  Government  transports  requiring  ballast  between  French 
ports  and  the  United  States. 

From  the  papers  in  reference  it  appears  that  a  cargo  of  400  cases  of  cigarette 
paper,  weighing  52  tons,  was  shipped  on  the  steamship  Shoshone,  consigned  by 
Boilers,  of  Odet,  Quimper,  France,  to  the  Equitable  Trust  Co.,  New  York  City, 
for  R.  J.  Reynolds  Tobacco  Co.  The  manifest  for  this  shipment,  which  is  signed 
by  F.  W.  Green,  captain,  Army  Transport  Corps,  National  Army,  contains  the 
following  notes : 

"  This  shipment  is  carried  as  ballast  and,  as  such,  is  carried  without  charges 
for  transportation  and  without  responsibility  upon  the  part  of  the  Government 
of  the  United  States  of  America." 
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It  further  appears  that  at  the  present  time  the  majority  of  American  vessels 
are  returning  from  French  ports  in  ballast ;  that  cargoes  destined  for  the  United 
States  can  be  carried  without  detriment  to  the  service;  and  that  It  is  necessary 
for  these  ships  to  carry  ballast. 

2.  The  act  of  May  12, 1917  (40  Stat.  40),  makes  appropriations  for  the  support 
of  the  Army  for  the  year  1918  and  provides  for  the  tmnsportatlon  of  the  Army 
and  its  supplies  by  land  and  water,  for  the  purchase  and  repair  of  ships,  boats, 
and  other  vessels ;  for  the  transportation  of  troops  and  supplies  and  for  official 
military  and  garrison  purposes;  for  expense  of  sailing  public  transports  and 
other  vessels  on  the  various  rivers,  the  Gulf  of  Mexico,  and  the  Atlantic  and 
Pacific  Oceans. 

Section  3678,  Revised  Statutes,  provides : 

"All  sums  appropriated  for  the  various  branches  of  expenditure  in  the  public 
service  shall  be  applie<l  solely  to  the  objects  for  which  they  are  resi)ectively  made, 
and  for  no  others." 

The  act  of  March  3,  1911  (36  Stat.  1037,  1051),  provides: 

"That  hereafter  when  there  is  cargo  space  available  without  displacing  mili- 
tary supplies,  transjwrtatlon  may  be  provided  for  merchandise  of  American  pro* 
diR'tion  consigned  to  residents  and  mercantile  firms  of  the  island  of  Guam,  rates 
and  regnlations  therefor  to  be  prescribed  by  the  Secretary  of  War." 

3.  Tbi»  statute  quoted  Is  the  only  authority  for  the  carrying  of  commercial 
freight  on- Army  transports.  In  an  opinion  of  this  office  dated  January  31,  1918 
(Ops.  J.  A.  G.  570),  with  respect  to  a  recommendation  from  the  Acting  Quarter- 
master General  that  the  transport  Thomas  be  permitted  to  carry  local  freight 
for  one  trip  at  commercial  freight  rate,  prepaid,  to  relieve  congestion  at  Hono- 
lulu, and  suggesting  that  the  question  of  establishing  a  general  policy  on  the 
subject  be  taken  later,  it  was  held : 

"  If  it  were  a  question  of  the  Inauguration  of  a  general  practice,  I  should  say 
that  the  Army  transports  could  not  legally  be  used  for  carrying  commerciar 
freight,  except  as  clearly  authorized  by  Congress ;  but  in  the  present  emergency 
and  in  the  absence  of  any  express  prohibition,  I  should  hesitate  to  s&y  that  the 
Secretary  of  War  could  not  use  available  space  in  any  Army  tran^ort  for  the 
movement  of  commercial  freight  when  it  is  considered  necessary  to  relieve  con- 
gestion at  an  American  ))ort  and  thus  tend  to  make  available  other  vessels  for 
military  necessities.  It  is  the  view  of  this  office  that  the  Secretary  of  War  would 
violate  no  law  In  authorizing  the  use  of  the  transport  Thotnas,  as  recommended 
by  the  Quartermaster  General,  under  the  conditions  mentioned." 

4.  While  there  is  no  statute  which  authorizes  the  carryii^g  of  commercial 
freight  as  ballast  on  Government  transports  returning  from  Europe,  it  Is  the 
opinion  of  this  office  that  where  such  freight  can  be  carried  in  lieu  of  ballast 
without  involving  delays  which  would  interfere  with  the  proper  use  of  the  vessels 
as  Government  transports  it  would  be  competent,  in  view  of  the  present  emer- 
gency in  shipping,  for  the  Secretary  of  War  to  authorize  such  use;  but  the  caiTy- 
Ing.of  such  freight,  if  authorized,  should  be  done  at  commercial  rates  and  with- 
out assuming  any  resiwnsibillty  for  the  safe  carriage  of  the  same.  It  would  be 
<'learly  Improper  to  carry  the  freight  for  any  shipper  free  of  charge,  thus  giving 
the  particular  shipper  an  unfair  advantage  over  other  importers  of  like  articles. 
In  accepting  such  freight  care  should  be  exercised  to  avoid  just  ground  for  a 
charge  that  any  particular  shipper  or  association  of  shippers  is  given  unfair 
advantage  over  other  shippers  in  the  matter  of  the  service  so  furnished  to 
private  shippers. 

DESERTION:  Restoration  to  Daty  withont  Trial  of  Deserters  and  those 
Erroneottsly  Charged  with  Desertion. 

Army  Regulations  126^  (0.  A.  R.  No.  67,  Jan.  31,  1918)  applies  only  to  cases 
where  an  enlisted  man  is  •*  absent  In  desertion  " ;  that  Is,  where  the  desertion 
is  actual.  In  such  cases,  where  the  commanding  officer  of  the  connnand  to 
which  he  is  returned  has  ordered  a  physical  examination,  as  required  by  Army 
Regulations  126,  and  the  medical  officer  has  reported  that  the  man  is  physically 
fit  for  duty,  and  thereupon  the  commanding  officer  so  reports  to  the  officer  exer- 
cising general  court-martial  jurisdiction  over  the  command  to  which  the  deserter 
returnetl,  the  latter  may  act  only  as  provided  in  subheads  (a),  (6),  and  (c)  of 
.Anny  Regulations  126^.  If,  as  provided  by. Army  Regulations  126|  (c),  the 
soldier  is  restored  to  duty  without  trial  under  the  conditions  prescribed  by 
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Army  Regulations  131,  the  order  restoring  him  to  duty  carries  with  it  tlie  con- 
ditions under  which  alone  he  can  be  restored  to  duty;  and  one  of  those  condi- 
tions is  that  he  must  refund  the  reward  and  expenses  paid  for  his  apprehen- 
sion and  delivery.  A  case  where  a  charge  of  desertion  has  been  erroneously 
made  may  be  acted  upon  by  this  same  officer  and  the  charge  set  aside.  In 
such  a  case,  however,  he  does  not  act  under  authority  of  Army  Regulations 
1261,  but  under  authority  of  Army  Regulations  131. 

251.  April  29,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 

To:  Judge  Advocate,  Headquarters Division. 

Subject :  Interpretation  of  Army  Regulations  126i. 

1.  In  your  communication  of  the  19th  instant  you  asked  two  questions.  Tl>e 
first  question  is: 

**  Is  it  intended  that  an  officer  exercising  general  court-martial  jurisdiction 
over  a  command  to  which  a  deserter  has  been  returned  should  act  only  as  pro- 
vided for  under  subheads  (a),  (&),  and  (c)  of  Army  Regulations  12Gi,  or  is  it 
contemplate<l  that  In  a  proper  case  where  the  charge  of  desertion  has  been 
erroneously  made,  that  he  can  set  aside  the  charge  as  having  been  ei'roneously 
made  under  authority  of  Army  Regulations  131?" 

2.  This  question  is  double  and  is  couched  In  the  alternative.  The  first  part 
speaks  of  desertion  and  the  second  part  speaks  of  a  charge  of  desertion.  De- 
sertion and  charge  of  desertion  are  very  different  things,  and  not  until  tlie  two 
branches  of  the  question  are  considered  separately  can  confusion  be  avoided. 

If,  as  stated  in  the  first  part  of  the  question,  the  soldier  is  a  "  deserter,"  that 
can  be  no  case,  as  assumed  in  the  second  part  of  tlie  question,  where  the  charge 
of  djesertlon  has  been  "erroneously  made."  When  speaking  with  reference  to 
Army  Regulations  1261  (O.  A.  R.  No.  67,  Jan.  31,  1918),  one  can  proi)erly  speak 
only  of  an  actual  deserter,  for  that  paragraph  deals  only  with  actual  deserters, 
or  those  assumed  to  be  such.  Wlieu  speaking  with  reference  to  setting  aside  a 
charge  of  desertion  lUider  paragraph  131  one  can  properly  speak  only  with 
reference  to  an  erroneous  charge  of  desertion,  for  that  paragraph  so  decrees,  and 
that  a  charge  of  desertion  be  erroneous  precludes  the  possibility  tiiat  the  per- 
son so  charged  is  In  fact  a  deserter. 

Army  Regulations  120^  applies  only  to  cases  where  the  enlisted  man  Is  "  al>- 
seut  in  desertion  " ;  that  Is,  where  tlie  desertion  is  actual ;  and  in  these  cases 
whore  the  commanding  officer  has  ordered  a  physical  examinatloni  as  required 
by  Army  Regulations  326,  and  the  medical  ufticer  has  reported  tliat  the  man  is 
physically  fit  for  duty,  and  thereupon  the  commanding  officer  so  reports  to  the 
officer  exorcising  general  court-martial  jurisi^ctlon  over  the  command  to  which  the 
deserter  was  returned,  the  latter  nmy  act  only  as  provided  in  subheads  (a), 
(?>),  and  (c)  of  Arniy  Regulations  12G1.  The  first  part  of  the  question  is  there- 
fore answered  in  the  affirmative. 

3.  A  case  where  a  charge  of  desertion  has  been  erroneously  made  may  be 
acted  upon  by  this  same  officer  and  the  charge  set  aside.  In  such  a  case,  how- 
ever, he  docs  not  act  under  authority  of  Army  Regulations  1261,  but  under 
authority  of  Arn>y  Regulations  131.  The  second  part  of  the  question,  as  put, 
can  not  be  ans3were<l  at  all.  Omitting  the  word  "or'*  and  considering  the  sec- 
ond part  of  the  question  as  a  separate  question  it  is  answereil  In  the  affirmative. 

"If  action  is  taken  under  126]  (c)  and  the  soldier  is  restored  to  duty  with- 
out triiil,  he  having  admitted  desertion,  is  the  order  of  the  officer  exercising 
gcnornl  court-martial  jurisdiction  accomplishing  this  sufficient  warrant  to 
charge  the  soldier  Avith  the  reward  and  expense  paid  for  apprehension  and 
delivery?" 

If  action  is  taken  inider  A.  R.  32C1  (c),  the  soldier,  if  he  admits  desertion, 
is  rostorod  to  duty  without  trial  under  the  conditions  prescribed  by  paragraph 
131,  v/hlch  sjiid  paragraph  is  as  follows: 

"  A  (l<»sertor  will  not  be  restored  to  duty  without  trial  except  by  authority 
competent  to  order  his  trial;  such  restoration,  being  ordered  only  in  case  the 
desertion  is  admitted,  does  not  remove  the  charge  of  desertion  or  relieve  the 
soldier  from  any  of  the  forfeitures  attacheil  to  that  oltense;  he  must  make  good 
the  time  lost  by  desertion,  refund  the  reward  and  expenses  paid  for  appre- 
hension and  delivery,  and  forfeit  pay  while  absent.  The  same  authority  in 
comiK^tont  to  set  aside  a  charge  of  desertion  as  having  been  erroneously  made, 
and  his  order  to  this  effect  operates  to  remove  tiio  charge  of  desertion  and  all 
stoppages  and  forfeitures  arising  therefrom.' 


•f 
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The  conditions  of  restoratioa  to  duty,  «s  set  forth  in  tlie  paragraph  quoted,, 
nre  that  the  charge  of  desertion  is  not  removed;  tliat  the  soldier  is  not  relieved 
from  any  of  the  forfetturos  attached  to  desertion ;  that  he  must  malce  good  the 
time  lost  by  desertion ;  that  he  must  refund  the  reward  and  expenses  paid  for 
his  apprebensioD ;  sind  that  he  must  forfeit  pay  while  absent.  It  is,  therefore, 
clear  that  the'  ofder  of  ttie  officer  exercising  general  court-martial  Jurisdiction 
reetoriog  the  deserter  to  duty  carries  with  it  the  conditions  onder  which  alone 
he  can  restore  hlra  to  duty;  and  one  of  those  conditions  is,  that  the  soldier 
mnst  i-cfimd  the  reward,  the  expenses  paid  for  his  apprehension  and  delivery. 
Tke  second  question  is  tlierefore  answered  in  the  affirmative. 


MILITARY  INSTRUCTIOK:  Detail  of  Members  of  Officers'  Reserve  Corps 
and  Enlisted  Reserve  Corps  to  Fidueatioual  Instltntlons. 

Under  the  act  of  April  17,  1918  (40  Stat.  531),  oiiioers  of  the  Army  of  the 
United  States,  including  members  of  its  Officers'  Reserve  Corps,  may  be  detailed 
as  instructors  of  military  science  and  tactics  at  institutions  where  one  or  more 
units  of  the  Officers  Reserve  Training  Coi^ps  are  maintained,  provided  that 
such  oflicora  have  liad  at  least  one  year's  commissioned  service  In  the  Army  of 
the  United  States ;  and  members  of  the  Enlisted  Reserve  Corps  may  be  detalie<l 
to  such  institutions,  provided  that  tiie  active  noncommissioned  officers  so  de- 
tailed have  had  at  least  one  year's  active  ser>ice. 

210.6.  April  20,  1918. 

Dear  Mr.  I-ittij;  :  I  have  your  lottor  of  the  25th  Instant,  referring  to  House 
bill  No.  0098,  and  asking  me  to  advise  you  whether,  under  Its  provisions. 
United  States  Reserve  men  can  be  detailed  to  the  military  schools  mentioned  in 
said  bill. 

I  may  say,  in  tlie  first  place,  tiiat  the  House  bill  No.  9098  was,  on  April  8, 
laid  on  the  table,  and  Senate  bill  No.  3528  substituted  theretor.  Senate  bill 
No.  3528,  which  was  an  exact  duplicate  of  House  bill  No.  9098,  passed  both 
houses  of  Congress  and  was  signed  by  the  President  on  the  17th  instant  (40 
Stat.  531). 

This  act  authorizes  the  detail  to  the  educational  institutions  mentioned  of 
officers  "  of  the  Army  of  United  States."  By  the  terms  of  the  national  defense  act 
(39  StaL  106),  the  Army  of  the  United  States  consists  **of  the  Regular  Army, 
the  Volunteer  Army,  the  Officers'  Reserve  Corps,  the  Enlisted  Reserve  CoiTs, 
the  National  Guard  while  in  the  service  of  the  United  States,  and  such  other 
land  forces  as  are  now,  or  may  hereafter  be  authorized  by  law."  It  is  clearly 
evident,  therefore,  that  Reserve  officers  are  eligible  to  such  detail.  One  con- 
dition, however,  Is  attached  by  the  act  to  every  detail,  namely,  that  the  officer 
so  detailed  shali  have  liad  at  least  one  year's  commissioned  service  In  the  Army 
of  tlie  United  States. 

Section  3  of  the  act  of  April  17, 1918,  provides  for  the  detail  to  such  Institutions 
of  enlisted  men  of  the  Army  of  the  United  States.  This  section  further  provider 
that  the  active  noncommissioned  officers  so  detailed  shall  have  had  at  least  one 
year's  active  service.  It  is  clear,  therefore,  that  members  of  the  Enlisted 
Reserve  Corps  may  be  detailed  to  these  educational  Institutions,  but  that  no 
noncommissioned  officer  can  be  so  detailed  who  has  not  had  one  year's  active 
service. 

PRIVATE  KOUNTS:  Ofteers'  Seserv«  Corps:  MjiiMtenaaec  at  FhMIc  Ex- 
pense and  Pvrekftse  by  Cioreninent  •€  Private  Monuts  of  Reserve  Officers. 

I'nder  section  V,  General  Orders,  No.  113,  War  Department,  1917.  a  Reserve 
officer  is  permitted  to  use  a  private  mount  in  the  Federal  service  at  public 
exi>ense  for  maintenance  only  in  case  such  mount  either  had  been  acquired  for 
su<*li  officer's  nse  as  a  mounted  officer  while  he  was  in  the  active  military 
aer\ice  and  prior  to  tlie  receipt  of  such  order,  or  had  been  actually  used  by  the 
officer  as  an  authorised  private  fnount  In  the  military  service  prior  to  the  i-e- 
rf'ipt  of  the  order.  (Ops.  J.  A.  O.  241.15,  Nov.  22,  1917.)  Horses  l)e]onging  to 
Reserve  officers  In  the  Federal  service  that  are  authorized  private  mounts 
within  the  meaning  of  General  Orden;,  No.  113,  War  Department,  1917,  may  be 
purchased  by  the  Government  under  the  provisions  of  General  Order  No.  8,  War 
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Department,  1918,  provided  they  meet  the  requirements  of  the  repriilations  gov- 
erning such  purchases.    Otherwise  their  purchase  is  not  authorized. 

454.1. 

AVar  Department,  J.  A.  O.  O.,  April  29,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  to  be  advised  "  as  to  whether  mounts 
owned  by  Reserve  officers  can  be  purchased  by  the  Government  under  the  provi- 
sions of  General  Orders,  No.  8,  AVar  Department,  1918?" 

This  question  arises  upon  the  request  of  the  commanding  officer,  Remount 
Depot,  Camp  Dix,  N.  J.,  for  information  as  to  \vhether  his  understanding  \9 
correct  that  *'  only  horses  classed  as  officers'  mounts,  and  upon  which  pay  as 
such  has  been  drawn,  come  within  the  scope  of  this  order.".  He  states  that 
several  horses  belonging  to  Reserve  officez^s  have  been  presented  for  purchase 
and  that  he  has  refuse<l  to  purchase  them, 

2.  Paragraph  6  of  the  General  Order  referred  to  authorizes  the  Quartermaster 
(Jeneral  during  the  war  **  to  purchase  any  authorized  private  mount  the  property 
of  an  officer  on  duty  in  Washington,  D.  C,  or  on  such  duty  elsewhere  as  to  make 
It  inconvenient  or  undesirable  to  own  or  keep  a  private  mount  which  is  suitable 
for  military  service." 

This  order  does  not,  in  terms,  apply  to  any  particular  class  of  officers,  and 
there  is  no  sound  reason  why  there  should  be  any  discrimination.  It  is  only 
a  question  of  whether  an  officer  has  a  horse  which  he  is  authorized  to  have  in 
the  Government  seiTice  as  a  mounted  officer  and  which  he  is  entitled  to  have 
maintained  at  public  expense.  His  rights  in  this  respect  should  "  e  determined 
under  the  provisions  of  section  V,  General  Orders,  No.  113,  War  Department, 
1917.  it  is  provided  In  the  latter  order  that  "  Private  mounts,  acquired  after 
the  date  of  receipt  of  this  order  by  officers  other  than  those  holding  permanent 
commissions  in  the  Regular  Army,  will  not  be  maintained  at  public  expense." 

This  provision  has  been  construe<l  by  this  office  as  permitting  a  Reserve 
officer  to  use  a  private  mount  in  the  Federal  service  at  public  expense  for 
maintenance  only  in  case  such  mount  either  had  been  acquired  for  such  officer's 
use  as  a  mounted  officer  prior  to  the  receipt  of  the  order  and  while  he  was  in 
the  active  military  service,  or  had  been  actually  used  by  the  officer  as  an  au- 
thorized private  mount  In  the  military  service  prior  to  the  receipt  of  the  order. 
(Ops.  J.  A.  G.  241.15,  Nov.  22,  1917.) 

3.  If  the  horses  referred  to  in  these  papers  belong  to  Reserve  officers  in  the 
Federal  service  and  are  authorized  private  mounts  within  the  meaning  of 
General  Ordei*s,  No.  113,  War  Department,  1917,  as  heretofore  construed,  I  think 
General  Orders,  No.  8,  War  Departmwit,  1918,  authorizes  their  purchase  pro- 
vided they  meet  the  requirements  of  the  regulations  governing  sucii  purchases. 
Otherwise  their  purcha.se  is  not  authorized. 


APPROPRIATIONS:  PnbHc  Property;  Knights  of  Colnrabns;  Erection  of 
Bnildings  at  Camps  and  Cantonments,  and  Furnishing  Same  nith  Heat« 
Light,  and  Water. 

The  provision  in  the  urgent  deficiencies  appropriation  act  of  March  28,  1918 
(40  Stat.  459),  under  the  appropriation  for  "Regular  supplies,  Quartermaster 
Coi-ps,**  for  furnishing  heat  and  light  for  Young  Men's  Christian  Association 
buildings,  authorized  by  the  act  of  May  31,  1902  (32  Stat.  282),  and  buildings 
for  similar  purposes  on  military  reservations  authorized  by  War  Department 
regulations,  applies  to  the  buildings  erected  under  proper  authority  by  the 
Knights  of  Columbus  on  military  reservations  and  at  the  various  cantonments 
and  military  training  camps,  but  it  contains  no  authority  for  supplying  water 
to  the  said  buildings,  nor  is  there  any  other  authority  of  law  under  which  water 
can  be  supplied  by  the  Government  to  the  buildings  of  this  organization.  In  a 
case  wiiere  the  water  used  at  such  a  military  reservation,  camp,  or  cantonment  is 
purchased  by  the  Government,  while  there  would  appear  to  be  no  objection  to 
l)ermitting  the  Knights  of  Columbus  to  receive  water  through  the  Government 
main,  this  privilege  should  be  granted  only  upon  condition  that  it  would  at  its 
own  expense  install  meters  to  measure  the  quantity  of  water  used  and  pay  the 
vendor  for  such  water,  the  amount  used  by  the  said  organization  to  be  deductetl 
from  the  bills  for  water  rendered  to  the  Government  by  such  vendor. 

159. 

War  Department,  J.  A.  G.  O.,  April  30,  1918.— To  The  Adjutant  General. 
1.  This  is  a  letter  from  the  quartermaster  at  Camp  Lee,  Va.,  relative  to  the 
payment  by  the  Knights  of  Columbus  for  three  water  meters  installed  in  its 
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buildings  at  the  said  camp.  It  appears  that  the  said  meters  were  installed  by 
direction  of  the  camp  quartermaster  as  the  result  of  correspondence  by  him  with 
the  Committee  on  War  Activities,  Knights  of  Columbus,  734  Woodward  Build- 
ing, Washington,  D.  C,  the  director  of  construction  for  the  said  .?ommittee  having 
adviseil  the  quartermaster  under  date  of  March  12,  1918,  as  follows : 

**  Your  communication  of  the  9th,  regarding  electric  current  and  water 
supplies,  duly  received  and  noted,  and  in  reply  would  say  that  your  specifica- 
tions for  this  work  submitted  for  our  approval  is  satisfactory,  and  would  re- 
quest that  you  procure  these  meters  and  have  them  installed  remitting  bill  to  this 
office  for  payment." 

Pursuant  to  the  said  letter  three  water  meters  were  ordered  from  the  Stockdell 
Myers  Hardware  Co.  (Inc.),  of  Petersburg,  Va.,  and  were  supplied  at  a  net 
cost  of  $61.43  and  the  bill  of  the  said  company  therefor  was  sent  to  the  said 
Conunittee  on  War  Activities  of  the  Knights  of  Columbus  for  payment.  The 
qiiarterm aster  was  advised  on  March  28,  1918,  by  the  director  of  construction 
for  the  said  committee  that  the  urgent  deficiency  bill  which  had  recently  passed 
Congress  authorized  the  supply  of  water  and  light  gratis  for  the  Knights  of 
<>>lumbus  buildings,  together  with  all  other  privileges  granted  by  law  to  the 
Young  Men's  Christian  Association  and  other  like  organizations,  and  again  on 
April  6,  1918,  in  reply  to  a  further  letter  from  the  quartermaster  In  the  matter, 
returned  the  bill  for  the  said  meters  declining  to  make  payment  therefor  on  the 
ground  that  said  organization  had  been  furnished  transforniers  by  the  Gov- 
ernment heretofore  at  all  camps.  The  quartermaster  in  submitting  the  matter 
Ktates  that  the  office  of  the  quartermaster  at  Camp  Lee  has  furnished  trans- 
formers free,  regarding  them  as  a  part  of  the  electrical  distribution  system,  but 
that  this  action,  however,  has  no  bearing  whatever  on  the  question  of  the  water 
meters  which  the  quartermaster,  by  letter  of  the  director  of  construction  of  the 
Kniglits  of  Columbus  of  March  12,  1918,  above  referred  to,  was  especially  re- 
quested to  purchase  and  install  and  to  remit  the  bill  therefor  to  the  said 
organization. 

2.  The  legislation  in  the  urgent  deficiencies  appropriation  act  of  March  28, 
1918  (40  Stat.  459,  475),  to  which  the  said  director  of  construction  for  the 
Knights  of  Columbus  refers  is  evidently  the  following  provision  therein  under 
the  appropriation  for  "Regular  supplies.  Quartermaster  Corps." 

•*  For  furnishing  heat  and  light  for  ♦  *  *  the  buildings  erected  at  private 
cost  in  the  operation  of  the  act  approved  May  31,  1902,  and  buildings  for  similar 
purposes  on  military  reservations  authorized  by  the  War  Department  regula- 
tion." 

The  act  of  May  31,  1902  (32  Stat.  282),  authorized  the  Secretary  of  War  to 
permit  by  revocable  license  the  erection  of  buildings  by  the  Young  Men's  Chris- 
tian Association  on  military  reservations,  and  for  several  years  past  provision 
has  been  made  in  the  annual  appropriation  acts  for  supplying  heat  and  light 
to  the  said  buildings.  The  provision  above  quoted  would  appear  to  authorize 
the  extension  of  this  privilege  to  the  buildings  erected  under  proper  authority 
by  the  Knights  of  Columbus  on  military  reservations  and  at  the  various  canton- 
ments and  military  training  camps,  but  it  contains  no  authority  for  supplying 
water  to  the  said  buildings,  nor  am  I  aware  of  any  other  authority  of  law  under 
which  water  can  be  supplied  by  the  Government  to  the  buildings  of  this  organi- 
zation. Moreover,  It  Is  understood  that  the  Government  purchases  the  water 
usetl  at  this  camp  from  the  city  of  Petersburg,  and  while  there  would  appear 
to  be  no  objection  to  permitting  the  Knights  of  Columbus  to  receive  water 
through  the  Government  main,  this  privilege  could  be  granted  only  upon  condi- 
tion that  it  would  install  meters  to  measure  the  quantity, of  water  used  and 
pay  the  city  for  the  water,  the  amount  used  by  the  said  organization  to  be 
deducted  from  the  bills  for  water  rendered  to  the  Government  by  the  city.  It 
is  clear,  therefore,  that  the  Knights  of  Columbus  should  not  only  pay  for  the 
installation  of  the  meters  in  this  case,  but  that  it  must  also  be  i*equired  to  pay 
the  city  for  the  water  with  which  it  is  supplied  by  the  city  through  the  (Jov- 
cmment  main.  The  War  Department  is  not  only  without  authority  to  pay  for 
the  installation  of  the  meters  and  supply  the  Knights  of  Columbus  free  of  cost 
with  water  at  this  camp,  but  it  Is  also  without  authority  to  sell  water  to  tho 
said  organization,  as  such  sale  would  be  a  disposition  of  the  property  of  the 
Government,  which  can  only  be  made  by  Congress  or  by  its  authority. 

Iie749*— 11 
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CONTRACTS:  Authority  of  CivllUii  Employee  of  Quartermaster  Corps  to 
Contraet  on  BekaU  of  Sueli  Corps. 

The  purchasiog  and  contracting  for  supplies  for  the  Army  Is  distinctly  r.n 
Aruiy  function,  which  miuM;  be  exercised  by  the  designated  officers  of  the  Army. 
(R.  S.  sees.  1133,  1141 ;  Rccside  v.  United  Stales,  2  Ct  Cls.  1.)  Hence  a  ctylUan 
assigned  to  duty  by  orders  of  the  Quartermaster  General  is  not  legally  author- 
ized to  enter  into  contracts  as  the  representative  of  the  Quartermaster  Corps. 

100. 

War  I>epartuient,  J.  A.  G.  C.  Ai>ril  30,  1018.— To  The  AOjutant  General : 

1.  TJie  reinarkjii  of  this  office  are  desired  on  Gie  question  whether  a  clvHimi 
wiK»  is  assigned  to  duty  by  orders  of  the  Quartermaster  General's  Office  as  chief 
of  tlie  Forage  Branch  is  legally  authorized  to  enter  Into  conti-acts  as  represent- 
ing the  Quariermaster  Corxis,  or  wtvether  this  autliorlty  is  restiicted  to  officers 
of  tJie  Army  serving  in  the  Quartei'master  Corps. 

2.  In  considering  tills  question  two  statutes  may  ho  cited,  as  follows: 
Section  1133,  R*?vis»Hl  Statutes :  "  It  shall  be  the  duty  of  the  officers  of  the 

QuartwmtiRter's  Department,  under  the  direction  of  the  Secretary  of  War,  to 
purchase  ami  distribute  to  tlie  Army  all  military  stores  and  supplies,  requisite 
for  its  use,  which  oUier  corps  are  not  directed  by  law  to  provide;  to  fnmlsli 
means  of  transportation  for  the  ^Vrmy,  its  military  stores  and  supplies,  and  to 
I)rovide  for  ami  ptiy  all  incidental  exi)enses  of  the  military  service  which  other 
cor|is  are  m»t  di rectal  to  provide  for  and  paj'." 

Section  1141,  Revised  Statutes:  "It  shall  be  the  duty  of  the  officers  of  ttio 
Subsistemv  Doiiartment,  uuder  the  direction  of  the  Secretary  of  War,  to  pnr- 
clmse  and  issue  to  tlie  Arm>'  such  supplies  as  enter  into  tlie  composition  of  tlK> 
ration." 

3.  In  the  .same  conncrCion,  paragraijh  556,  Army  Regulations,  concerning  pur- 
chase of  supplies  and  engagement  of  services,  may  be  quoted  as  foHo^Ts: 

"  Contracts  will  be  made  in  the  name  of,  and  will  be  signed  by,  the  officer  des- 
ignated  l)y  the  chief  of  bureau  to  which  the  contracts  pertain.  They  will  not 
be  inarle  at  pasts  unless  ordered  by  superior  auUiority,  and  the5'  will  not  be  so 
ordered  unless  the  stores  or  services  required,  of  proper  quality  or  kind,  can  be 
procured  as  clieaijly  there  as  elsewhere." 

4.  In  the  case  of  JRecside  v.  Vnited  States  (2  Ct.  Cls.  1),  which  was  a  case 
where  the  plaintiff  (Ueesid(')f  a  civilian,  sued  the  Government  for  commissions 
agreeil  to  be  paid  him  unch  r  a  contract  made  with  him  in  1861  by  Maj.  Gen. 
Fremont,  commander  of  Western  Department  of  the  United  States  Army, 
whereby  Keeside  was  authorized  to  purchase,  and  did  purchase,  certain  horses 
for  the  Army,  the  following  pertinent  observations  are  made: 

"  On  the  one  hand,  he  (Iteeside),  actetl  as  a  purchasing  agent,  with  power  sofii- 
dent,  it  is  claimed,  to  bind  the  Government  by  express  contracts.  On  the  other 
hand,  he  was  not  Intrusted  with  public  funds,  nor  did  he  receive  and  account 
for  the  pror>erty  purchased,  nor  did  he  give  a  bond  for  the  faithful  performance 
of  his  duties,  nor  did  he  take  the  oath  prescribed  for  quartermasters  by  law, 
nor  did  he  assume  to  act  as  a  quartermaster  of  the  United  States.  On  the  con- 
trary, after  tlie  horses  were  purchased  and  branded  by  Mr.  Reeside  they  were 
forwarded  to  the  regular  quartermasters  of  the  department,  who  gave  vouchers 
for  them  to  the  contractors,  and  who  received  and  accounted  for  them  as  for 
otlier  property  purchased  by  him  for  the  use  of  the  Government.  Yet  the  quar- 
termaster did  not  control  Mr.  Reeside  nor  exercise  any  discretion  with  regard 
to  his  purchase.s,  bnt,  sinking  Into  a  strictly  ministerial  officer,  gave  his  official 
vouchers  as  a  necessaiT  step  toward  completing  the  business  really  transacted 
by  the  purchasing  agent.    (Page  29.) 

"  After  prolonged  consideration  I  have  come  to  the  conclnsion  that  tchtn  the 
object  and  the  purpose  of  the  agency  is  to  create  an  indebtedness  on  the  part 
of  the  United  S>tates,  then  tltat  such  an  agency  can  only  be  authorized  by  that 
branch  of  the  Government  whose  function  it  is  to  pledge  the  public  credit,  and 
whose  dutj'  It  will  be  to  provide  for  this  as  for  all  other  public  indebtedness.  I 
am,  therefore,  prepared  to  say  that  he  who  deals  with  one  professing  to  be  a 
financial  agent  of  the  Ignited  States,  must  look  to  the  law  for  the  existence  and 
limits  of  the  agency,  and  that  there  can  be  no  agents  possessed  of  power  to 
bind  the  Government  by  e:cpress  contracts  except  such  as  are  expressly  author- 
ized by  law.     (Tttge  30.) 

"  It  is  merely  intended  that  an  authority  to  bind  the  Oovernment  l^y  contract 
can  only  be  imputed  to  one  whose  power  proceeds  directly  or  Indirectly  from 
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the  legislature  and  whose  autliorlty'  Is  created  and  defined  by  express  law  or 
by  necessary  implication.     (Pa^e  30.) 

*'Tlm8  it  is  seen  that  the  only  military  purchasing  agents  contemplated  by 
tiie  statutes  are  specifically  named  by  Congress,  and  are,  moreover,  selected  by 
the  President,  confirmed  by  the  Senate,  and  before  entering  into  their  office^ 
take  an  otfieial  oath  and  give  security  for  the  ffliithful  performance  of  their 
dQtieK.  *  *  *  If  Gen,  Fremont  had  given  the  order  to  a  quartermaster  of 
tlie  United  States,  or  if  Mr.  Reeside  had  been  made  the  agent  of  the  qnarter- 
raaster*  and  his  acts  had  been  made  si^Ject  to  the  quartermaster's  approval,  the 
legal  aspect  of  the  case  would  have  been  different,  though  the  practical  result 
mikht  have  been  the  same.     <Page  31.) 

^'Tiie  power  to  bind  the  Government  by  contract  can  only  be  exercised  by 
those  oflleers  whom  Congress  have  constituted  its  agents,  either  by  the  express 
words  of  a  statute  or  by  necessary  legal  implication.    ( Page  33. ) 

**  It  the  law  precludes  the  appointment  of  civilians  to  the  duties  of  the  Quar- 
termaster's Department,  the  President,  as  Commander  in  Chief,  could  neither 
authorize  or  make  such  an  appointment;  for  if  the  President  could  assign  one 
military  duty  to  a  civil  inn  be  could  every  other,  and  this  would  subvert  the 
Military  Establishment  of  the  coimtry.     (Page  62.) 

"And  where  a  duty  may  be  done  by  the  officers,  and  in  the  way  appointed  by 
law.  tliere  is  no  authority  in  a  major  gmeral  or  the  Secretary  of  War,  the 
President  or  Ids  war  power,  to  do  it  oUierwise.    (Page  63.) 

*'  I  think  the  question  here  is  not  merely  one  of  agency  as  between  indi- 
viduals ;  for  when  the  statutes  organize  a  deimrtment  for  the  conduct  of  public 
affairs,  and  prescribe  qualifications  for  its  oflleers  and  oath  and  bonds  for  the 
public  security,  and  appoints  to  them  specific  duties,  the  rule  of  coni«truction, 
'expressio  unius  est  exvlusio  alterius*  prohibits  those  duties  to  others.  Thi.s  is 
necessary  to  efl'oct  the  policy  of  the  statutes,  which  is  to  commit  the  public 
affairs  to  which  they  relate  to  those  duly  qualified,  whose  duties,  powers,  re- 
sponsibility, and  emolument  are  made  positive  and  distinct  by  law.  This  policy 
courts  are  to  maintain,  and  a  contract  made  in  contravention  of  it  is  not  to  be 
maintained."     (Page  64.) 

5.  Tlie  statutes  and  authorities  quoted  in  the  opinion  of  this  oflice  point  to 
but  one  conclusion,  namely,  that  tiie  purcliaslng  and  contracting  for  supplies 
for  the  Army  is  distinctly  an  Army  function,  which  must  be  exercUed  by  the 
designated  ofiicers  of  the  Army.  Therefore  the  Quartermaster  General  should 
be  advised  that  a  civilian  assigned  to  duty  by  his  orders  is  not  legally  author- 
ized to  enter  Into  contracts  as  representing  the  Quartermaster  Corps, 


DESERTION:   Selective  Draft   Act;  Effect  of  Draft   of  Person   Already 
Enlisted. 

Pi'oceedings  to  induct  into  the  Army,  under  the  selective-draft  act  of  May  18, 
1917  (40  Stat  76),  a  person  already  in  the  military  service  under- a  lawful  unex- 
pired contract  of  enlistment  or  under  a  call  or  draft,  the  term  of  service  under 
wfaicli  has  not  yet  expired,  do  not  operate  to  discharge  him  from  service  under 
such  prior  enlistment,  call,  or  draft.  Ckmsequently  a  registrant  wiio  enlisted  in 
a  National  Guard  organization,  which  was  drafted  into  tlte  Federal  service,  who 
deserted  from  such  organization,  and  who  thereafter  was  inducted  into  the  mili- 
tary service  by  his  local  t>oard,  he  not  claiming  exemption  from  the  draft  by 
reason  of  being  already  In  the  military  service,  but  who  failed  to  report,  may  be 
tried  for  his  desertion  from  such  National  Guard  organization. 

251.  April  30,  1918. 

From :  The  Oflice  of  the  Judge  Advocate  General. 
To:  The  Division  Judge  Advocate,  Seventy-ninth  Division. 
Subject :  Enlistments ;  draft  and  discharge. 

1.  In  your  comdiunlcatlon  of  April  20  you  state  that  Pvt.  B  registered  under 
the  selective  draft  act  (40  Stat.  76).  in  June,  1917;  that  on  August  4,  1917,  he 
enlisted  in  the  Maryland  National*  Guard ;  that  on  September  15,  1917,  he  de- 
serted ;  that  on  September  25,  1917,  he  was  formally  inducted  Into  the  military 
service  by  draft  board  No.  22,  Baltimore,  Md.,  he  not  having  claimed  exemption 
from  the  draft  by  reason  of  being  in  the  military  service ;  that  on  March  1, 1918, 
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he  was  arrested  and  f^nt  by  the  local  board  as  a  deserter  to  the  Seventy-ninth 
Division,  where  he  is  now  in  custody.    Upon  these  facts  you  inquire :     " 

Can  he  be  tried  for  the  desertion  occurring  {:>epteniber  15,  or  must  he  be  tried 
for  desertion  for  failing  to  report  under  the  draft  upon  his  induction  into  the 
service  on  September  25? 

2.  In  the  consideration  of  this  question  It  will  be  assumed  that  as  this  soldier 
enlisted  in  the  Maryland  National  Guard  on  August  4,  1917,  he  was  drafted  into 
the  military  service  of  the  United  States  pursuant  to  the  call  which  brought  into 
the  service  the  Maryland  National  Guard.  He  therefore  was  in  the  military 
service  at  the  time  of  his  desertion  on  September  15,  and  the  term  of  such  service 
had  not  expired  on  September  25  when  the  draft  board  took  steps  to  induct  him 
into  the  service  under  the  selective-draft  act.  Nor  has  the  term  of  his  service 
initiated  by  his  draft  into  the  Army  as  a  member  of  the  Maryland  National  Guard 
yet  expired,  unless,  as  you  suggest  in  your  communication,  it  was  terminated  by 
operation  of  law  by  the  proceedings  taken  by  the  draft  board  to  induct  him  into 
the  service  under  the  selective-draft  act  of  May  18, 1917. 

It  is  the  opinion  of  this  office  that  proceedings  to  induct  into  the  Army,  under 
the  selective-draft  act,  a  person  already  in  the-  military  service  und^r  a  lawful 
unexpired  contract  of  enlistment  or  under  a  call  or  draft,  the  term  of  service 
under  which  has  not  yet  expired,  do  not  operate  to  discharge  him  from  service 
under  the  prior  enlistment,  call,  or  draft.  In  the  present  case  Pvt.  B  is  lawfully 
in  the  military  service  under  his  enlistment  in  the  Maryland  National  Guard 
and  the  call  which  brought  the  National  Guard  organization  in  which  he  enlisted 
into  the  Federal  service  and  may  be  tried  for  the  desertion  which  occurred  on 
September  15,  1917. 

ENLISTMENT:  Rank  Upon  Reenllstment 

A  noncommissioned  officer  of  the  Regular  Army,  who  was  discharged  to  ac- 
cept a  temporary  commission,  and  who,  after  having  received  such  commission, 
was  dismissed  from  the  service  pursuant  to  sentence  of  a  general  court-martial, 
If  he  reenllsts  within  three  months  thereafter,  will,  under  the  act  of  March  30, 
1918  (40  Stat.  501),  be  entitled  to  restoration  to  the  grade  held  by  him  prior 
to  his  discharge.  Said  act  makes  no  distinction  as  to  the  manner  of  termina- 
tion of  the  commissioned  service. 

842. 

War  Department,  J.  A.  G.  O.,  May  1,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  asks  the  question 
whether  a  noncommissioned  officer  of  the  Regular  Army  discharged  to  accept 
a  temporary  commission  and  who  Is  subsequently  dismissed  from  service  pur- 
suant to  the  sentence  of  a  general  court-martial  upon  being  permitted  to  re- 
enlist  is  entitled  to  restoration  to  grade  as  provided  in  the  act  of  March  30, 
1918  (40  Stat.  501). 

It  appears  that  C,  sergeant-instructor.  Field  Artillery,  unassigned,  was  dis- 
charged June  25,  1917,  at  Headquarters  Central  Department,  to  accept  a  com- 
mission in  the  Iowa  National  Guard  and  on  June  30,  1917,  was  commissioned  a 
temporary  second  lieutenant,  Field  Artillery;  promoted  to  first  lieutenant  on 
August  3,  1917,  and  on  February  27,  1918,  dismissed  from  service  pursuant  to 
the  sentence  of  a  general  court-martial,  and  has  been  granted  permission  to  re- 
enlist.  He  has  been  in  the  service  almost  constantly  since  October  3,  1905,  with 
a  record  of  good  character,  except  as  to  the  olTense  for  which  he  was  dismissed. 

2.  The  act  of  March  30,  1918,  mpra,  provides : 

"  That  any  enlisted  man  of  the  Army  of  the  United  States  who  has  heretofore 
been,  or  shall  hereafter  be,  discharged  to  accept  a  commission  in  any  com- 
ponent part  of  the  Army  of  the  United  States,  and  who  shall  tender  himself 
for  enlistment  within  three  months  after  the  termination  of  his  commissioned 
service,  shall,  subject  to  such  examination  for  enlistment  as  is  provided  by 
law  or  regulation,  be  accepted  and  be  restored  to  the  grade  held  by  him  before 
being  discharged  to  accept  such  commission;  and  in  computing  service  for  re- 
tirement and  continuous-service  pay  he  shall  be  credited  with  all  time  served 
with  the  forces  of  the  United  States  and  his  service  shall  be  deemed  continuous, 
notwithstanding  the  interruption  thereof  by  the  changes  of  status  provided  for 
herein." 

The  act  of  March  30,  1918,  makes  no  distinction  as  to  the  manner  of  termi- 
nation of  the  commissioned  service  of  the  applicant  for  reenlistment*    If  the 
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commissioned  service  is  terminated  In  sucb  a  manner  as  to  require  permission 
to  enlist  and  such  permission  is  granted  and  tbe  applicant  accepted,  he  should 
not  be  penalized  because  of  tbe  character  of  the  termination  of  his  recent  com- 
missioned service. 

3.  I  an}  of  opinion  that  if  C.  is  reenlisted  within  three  months  after  the  termi- 
nation of  his  commissioned  service,  he  will  be  entitled  to  restoration  to  tbe 
grade  held  by  him  prior  to  being  commissioned. 


ENLISTED  RESERTE   CORPS:  Legality  of  Proposed  Students'  Reserve 
Corps,  Composed  of  CoUesre  Students  between  18  and  21. 

The  Committee  on  Education  and  Special  Training  created  by  General  Orders, 
No.  15,  War  Department,  1918,  proposes  to  provide  military  training  for  all 
students  in  collegiate  institutions  in  the  country  beginning  with  the  fall  term 
of  1918,  under  a  plan  by  which  the  students  over  18  in  such  institutions,  who 
are  citizens  of  the  United  States,  shall  be  enlisted  in  a  Students*  Reserve  Corps, 
without  reference  to  the  five  sections  of  the  Enlisted  Reserve  Corps  created 
by  section  55  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  195), 
and  then  placed  on  inactive  duty  to  enable  them  to  complete  their  education 
until  reaching  the  age  of  21,  when  they  shall  either  be  called  to  active  service 
or  relegated  to  their  status  under  the  selective-draft  act  of  May  18,  1917  (40 
Stat.  76).  The  proposed  action  would  not  be  legal.  (1)  Section  55  of  said 
national  defense  act  contemplates  the  organization  in  time  of  peace  of  the 
five  classes  of  Enlisted  Reserve  Corps  designated  therein,  and  contemplates 
that  in  time  of  war  they  shall  be  called  to  active  service.  (2)  Since  in  other 
sections  of  the  national  defense  act  Congress  has  provided  a  plan  for  military 
training  at  educational  institutions  by  providing  for  military  training  of 
students  in  the  Reserve  Officers  Training  Corps  (sec.  40),  and  by  author- 
izing the  issue  of  arms,  teutage,  and  equipment  to  schools  and  colleges  other 
than  those  where  sections  of  the  Reserve  Officers*  Training  Corps  are  main- 
tained (sec?  56),  it  is  not  competent  to  supplement  this  plan  by  a  so-called 
Students*  Reserve  Corps  organized  under  section  55  of  the  national  de- 
fense act.  (3)  The  supplying  of  uniforms,  rifles,  belts,  and  bayonets,  and 
a  reasonable  amount  of  ammunition  to  members  of  the  proposed  Students' 
Reserve  Corps  for  purposes  of  training  and  instruction  is  not  authorized  by 
said  section  55,  since  that  section  authorizes  the  issue  to  each  enlisted  man  of 
the  Enlisted  Reserve  Corps  "  in  time  of  peace  of  such  articles  of  clothing  and 
equipment  as  the  President  may  direct,"  but  does  not  contemplate  that  an  En- 
listed Reserve  Corps  shall  be  maintained  on  an  Inactive  status  in  time  of  war. 
Hence,  property  of  this  character  can  be  issued  to  educational  institutions  only 
as  authorized  in  sections  47  and  56  of  the  national  defense  act. 

353. 

War  Department,  J.  A.  G.  0.,  May  1.  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  by  the  Committee  on  Education  and 
Special*  Training  created  by  General  Orders,  No.  15,  War  Department,  1918, 
with  reference  to  the  proposed  plan  to  provide  military  training  for  all  stu- 
dents in  collegiate  institutions  in  the  country,  beginning  with  the  fall  term 
of  1918.  The  plan  proposed  by  the  committee  is  to  enlist  the  students  between 
the  ages  of  18  and  21  for  an  Enlisted  Reserve  Corps,  to  be  designated  as  the 
"  Students'  Reserve  Corps  "  in  which  **  all  students  over  18  who  are  citizens 
of  the  United  States  shall  be  enlisted,**  and  then  placed  on  inactive  duty  to 
enable  them  to  complete  their  education  until  reaching  the  age  of  21,  when 
they  shall  either  be  called  to  active  duty  or  relegated  to  their  status  under  the 
selective  draft  act  (40  Stat.  76).  It  Is  proposed  to  take  this  action  under  sec- 
tion 55  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  195),  which 
provides  for  an  Enlisted  Reserve  Corps  for  "securing  an  additional  reserve 
of  enlisted  men  for  mllltai*y  service  with  the  Engineer,  Signal,  and  Quarter- 
master Corps  and  the  Ordnance  and  Medical  Departments."  It  is  the  plan, 
however,  to  enlist  the  students  without  reference  to  the  five  sections  of  the 
Enlisted  Reserve  Corps  as  created  by  the  act.  Before  taking  action  with  refer- 
ence to  the  proposed  plan,  the  views  of  this  office  are  desired  on  certain  ques- 
tions, which  with  the  answer  to  each  question  Immediately  thereunder,  are  as 
follows : 

Question  (a):  "Whether  there  Is  any  legal  objection  to  creating  by  regula- 
tion the  Students*  Enlisted  Reserve  Corps,  and  enlisting  the  students  therein 
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without  reference  to  the  present  five  sectlous  of  the  Enlisted  Reserve  Corps 
crciited  under  the  regulation?" 

Answer :  Section  55  of  the  national  defense  net  authorizes  an  Enlisted  Reserve 
Corps,  designated  therein  as  the  "  Enlisted  Reserve  Corps,"  for  the  "  purpose  of 
securing;  an  additional  reserve  of  enlisted  men  for  military  service  with  the 
Engineer,  Sl.s^nnl,  and  Quartermaster  Coi-ps,  and  tlie  Ordnance  and  Medical 
Doparlnients  of  tlie  Regular  Army,"  and  provides  for  their  enlistment  for  a 
poriod  of  four  years,  and  that  In  time  of  actual  or  threatened  hostilities  they 
shnll  be  subject  to  order  to  active  service  with  the  Regular  Army.  This  statute 
conti  niplates  the  organization  in  time  of  peace  of  the  five  classes  of  Enliste<l 
Reserve  Corps  designated  therein  and  contemplates  that  In  time  of  war  they 
shall  be  called  to  active  service.  It  confers  no  authority  for  enlisted  reserve 
corps  without  i*eference  to  the  five  classes  specified,  or  for  the  creation  of  tlie 
Students*  Enliste<l  Reserve  Corps,  with  inactive  status  imtil  the  respective 
nienibers  thereof  reach  the  age  of  21.  I  am  clearly  of  the  opinion  that  It  Is  not 
competent  to  provide  for  such  a  corps  by  regulation.  Other  sections  of  the 
national  defense  act  provide  for  military  training  of  students  in  the  Reserve 
Officers*  TraiJilng  Corps  (sec.  40),  and  by  issuing  arms,  tentage,  and  equipment 
to  wrhools  and  colleges  other  than  those  where  sections  of  the  Reserve  Officers' 
Training  Corps  are  maintained  (sec.  56).  It  is  the  opinion  of  this  office  that 
Congress  having  provided  the  plan  for  mllitarj'  training  at  educational  institu- 
tions it  Is  not  competent  to  supplement  this  plan  by  a  socalled  Students'  Re- 
serve Corps  organized  under  section  55  of  the  national  defense  act. 

Question  (6):  "Whether  under  section  55,  national  defense  act,  uniform.^, 
rifles,  belts,  and  bayonets  and  a  reasonable  amount  of  ammunition  can  be  sup- 
plied to  members  of  the  proposed  Students*  Reserve  Corps  for  purposes  of  train- 
ing and  iostnictions?" 

Answer:  In  the  opinion  of  tliLs  office  this  question  should  he  answered  in  the 
negative.  Section  55  authorizes  the  ls.sue  to  each  enlisted  man  of  the  Enlisted 
Reserve  Corps  "  in  time  of  peace,  such  articles  of  clothing  and  equipment  as 
the  President  may  direct."  but  does  not  contemplate  that  an  Enlisted  Reserve 
Corps  shall  be  maintained  on  an  inactive  status  In  time  of  war.  In  the  opinion 
of  this  office,  property  of  the  character  deflnwl  In  this  question  can  only  bo 
Issued  to  educational  Institutions  as  authorized  in  sections  47  and  56  of  the 
national  defense  act. 

Question  (r) :  "Whether  chemists  and  instructors  of  various  kinds,  both 
within  and  without  draft  age,  may  be  placed  In  the  Enlisted  Reserve  Corps  on 
an  Inactive  status  by  enlisting  them  in  the  Enlisted  Reserve  Corps  In  general." 

AnsAver:  This  question  is  similar  to  that  regarding  the  Students'  R&serve 
Corps,  answered  under  question  (<f).  supra.  In  addition  to  the  reasons  state<l 
m  the  answer  to  question  (o)  against  the  legality  of  such  action.  It  may  be 
observed  that  the  proposed  action  would  withdraw  from  the  available  list  of 
men  for  active  service  under  the  selective  draft  act.  certain  classes  of  persons 
within  tlie  draft  age  and  would  be  oi^jv^tionable  on  that  ground  also. 

2.  It  is  the  opinion  of  this  otlko  that  the  i)roposed  action  would  not  be  legal. 


APPR0PKIATI0N8:  BnrUl  Expenses:  Expenses  of  Attendant  Aeeompany- 
ing  Bemains  of  Deceased  Soldier  Shipped  Home. 

The  expenses  of  an  attendant  to  accompany  the  remains  of  a  deceased  soldier 
when  shipped  home  can  legally  be  paid  under  the  provisions  of  the  appro- 
priation for  the  disposition  of  remains  of  officers,  soldiers,  and  clvlllana  (40 
Stat.  105,  130),  where  It  is  deemed  necessary  to  send  an  attendant.  Either  a 
civilian  employee  of  the  Government  or  a  soldier  may  be  sent  at  Government 
expense,  but  a  person  not  an  employee  of  the  Government  or  !u  the  military 
aervloe  can  not  legally  be  sent  as  such  attendant  at  Government  expense.  The 
qnestion  whether  in  a  given  case  an  attendant  is  reasonably  necessary  is  an 
administrative  rather  than  a  legal  question. 

21)3.3. 

War  Dc^partment,  J.  A.  G.  O.,  May  2,  1918.— To  the  Cliief  of  Staff. 

1.  The  opinion  of  this  office  is  re<iuested  whether  the  expenses  of  a  civilian 
attendant  to  accompany  the  remains  of  a  deceased  soldier  when  shipped  home 
can  legally  be  paid  under  the  provisions  of  the  appropriation  for  the  disposition 
of  remains  of  officers,  soldiers,  civilians,  etc  (40  Stat.  105,  130),  or  under  any 
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other  statatOTj  authority.  In  this  ciMuiection  jon  refer  to  the  opiuioQ  of  tills 
office  off  April  13,  1918  (Ops.  J.  A.  G.  293.3),  in  which  it  w«s  stated  Omt 
whether  the  ex];)en8e8  of  an  attendant  may  properly  be  paid  d€^»eiids  upon 
wlietlier  an  attendant  is  reasonably  necetssary  or  not.  As  to  tiie  question, 
however,  whether  an  attendant  is  reasonably  necessary  it  was  stated  in  tlu^ 
opinion  that  this  was  regarded  as  an  adminiatrative  rather  than  a  legal 
question. 

2.  In  answer  \o  tiie  question  now  presented  it  is  the  view  of  this  office  that 
it  is  immaterial,  so  far  as  the  appropriatiim  is  concerned,  whetlier,  when  an 
attendant  is  considered  necessary  to  accompany  the  remains,  tlie  persoi}  sent 
be  a  ciTilian  or  a  person  in  tlie  military  service.  It  is  material,  Itowever,  in 
the  case  off  a  civilian  whether  such  person  is  an  employee  of  the  Government 
or  not  As  stated  in  tjhe  opinion  of  tills  office  <rf  April  13,  an  attendant  can 
be  sent  at  the  expense  of  the  Crovemment  only  in  case  an  attendant  is  reason- 
ably necessary.  This  means  that  the  attendant  renders  service  to  the  Govern- 
ment, and,  therefore,  a  person  other  than  a  Government  emptoj^ee  can  not 
legally  be  sent  for  the  reason  that  the  acceptance  of  voluntary  services  is 
prohibited  by  the  act  of  May  1,  18S4  (23  Stat  15,  17),  as  reenacted  in  tlie  act 
of  Fi4)ruary  27,  1906  (34  Stat  27,  49),  in  the  following  language: 

"  Nor  sshall  any  department  or  any  officer  of  the  Government  accept  voluntary 
si^rviee  for  the  Government  or  employ  personal  service  in  excess  of  that 
authorized  by  law,  except  in  cases  of  sudden  emergency  involving  the  loss  of 
human  life  or  the  destruction  of  property." 

3.  For  the  reasons  stated,  it  is  the  vie^^  of  this  office  that  in  caf^es  where  it 
is  deemed  necessary  to  send  an  attendant,  eitlier  a  civilian  employee  of  tlie 
Government  or  a  soldier  may  be  sent  nt  Government  expense,  but  that  no 
person  not  an  employee  of  the  Government  or  in  the  military  service  can 
lejsally  be  sent  as  an  attendant  at  Government  expense. 

4.  In  this  connection  attention  is  Invited  to  the  regulations  issued  by  the 
Treasury  iX^partment,  published  in  the  Official  Bulletin  of  April  29,  1918, 
page  2,  governing  the  allowance  under  the  war-risk  insurance  act  (40  Stat.  398) 
for  the  payment  of  funeral  expenses  of  persons  who  die  while  in  the  military 
or  naval  service.  The  Treasury  Department  holds  that  tlie  provisions  of  the 
war-risk  insurance  act  for  the  payment  of  funeral  expenses  is  supplemental 
to  paymeats  made  by  the  War  and  Navy  Departments.  Whether  the  Treasury 
Department  wiil  pay  the  expenses  of  an  attendant  not  connected  with  the 
Government  service  is  a  question  which  the  Treasury  should  decide  for  itself. 


MSriPLINfi:    Ofiiee:   Actian    npoa   Case   of   Reserve    Officers   Gallty   of 
IHsloyalty  before  Being  Ordered  to  AetivQ  Service. 

A  incmber  of  tlie  Officers'  Reserve  Corps  now  in  active  ser\'ice,  who  Is  ac- 
cuse<l  of  having  been  guilty  of  acts  of  disloj'alty  or  of  having  expressed  dis- 
loyal sentiments  before  being  ordered  into  active  sei'vice,  can  not  be  tried 
therefor  by  court-martial,  since  by  section  38  of  the  national-defense  act  of 
June  3,  1916  (39  Stat.  166,  191),  and  by  the  second  article  of  war,  a  reserve 
officer  is  subject  to  military  law  only  from  the  time  he  shall  be  required  by  the 
terms  of  his  order  to  active  service  to  obey  the  same.  If,  upon  investigation,  it 
should  be  proved  that  .such  officer  has  been  guilty  of  the  conduct  of  which  he  is 
accused,  his  commission  should  be  terminated.  Under  section  37  of  said 
national  defense  act  tJie  President  may.  In  his  discretion,  at  any  time  and  for 
ai^  cause  deemed  sufficient  by  hhn,  terminate  the  commission  of  a  reserve 
officer.  This  rlglit  is  not  affected  by  the  provisions  of  paragraphs  41  and  42, 
Special  Re{;ulations,  No.  48,  1917,  as  amended  by  Changes  No.  4  thereof,  Janu- 
ary 17, 1918,  authorizing  the  convening  of  efficiency  boards  in  the  case  of  Reserve 
officei's.  In  the  present  cose  it  would  be  preferable  to  terminate  the  comraission 
of  this  officer  by  executive  acllon,  rather  than  by  such  an  efficiency  board. 

2i>0.4. 

War  Department,  J.  A.  G.  O.,  ^lay  2,  1918.— To  The  Adjutant  General. 

1.  These  pa[)ers  relate  to  First  Litut  B,  Medical  Reserve  Corps,  and  present 
the  question  whether  or  not  he  may  l>e  brought  to  liial  by  court-martial  for  his 
alleged  disloyal  utterances  before  being  orderetl  Into  active  service.  The  pre- 
ceding indorsement  indicates  tlrnt  this  officer  was  ordered  to  active  duty  April 
24,  1018.    The  other  papers  in  reference  show  that  the  alleged  disloyal  senti- 
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ments  expressed  by  him  were  so  expressed,  \t  at  all,  prior  to  the  time  he  was 
ordered  Into  active  service.  Section  38  of  the  national  defense  act  of  June  3. 
1916  (39  Stat.  166,  191),  provides  that: 

"Any  officer  who,  w^hile  holding  a  commission  in  the  Officers'  Reserve  Corps, 
shall  be  ordered  to  active  service  by  the  Secretary  of  War  shall,  from  the  time 
he  shall  be  requireil  by  tlie  terms  of  his  order  to  obey  the  same,  be  subject  to  the 
laws  and  regulations  for  the  government  of  the  Army  of  the  United  States, 
in  so  far  as  they  are  applicable  to  officers  whose  permanent  retention  In  the 
military  service  is  not  contemplated." 

The  second  article  of  war  provides  that : 

"  The  following  persons  are  subject  to  these  articles  and  shall  be  understood 
ns  included  in  the  term  *  any  person  subject  to  military  law '  or  *  persons  sub- 
ject to  military  law,*  whenever  use<l  In  these  articles:  Provided^  That  nothing 
contained  in  this  act,  except  such  as  specifically  provided  in  article  2,  sub- 
paragraph (c),  shall  be  construed  to  apply  to  any  person  under  the  United 
States  naval  jurisdiction,  unless  otherwise  specifically  provided  by  law. 

"(a)  All  officers  and  soldiers  belonging  to  the  Regular  Army  of  the  United 
States;  all  volunteers,  from  the  dates  of  their  muster  or  acceptance  into  the 
military  service  of  the  United  States;  and  all  other  persons  lawfully  called, 
drafted,  or  ordered  into,  or  to  duty  for  training  in,  the  said  service,  from  the 
dates  they  are  required  by  the  terms  of  the  call,  draft,  or  order  to  obey  the 


same." 


It  is  the  opinion  of  this  office  that  Lieut.  B.,  referred  to  In  the  accompany- 
ing papers,  did  not  become  subject  to  military  law  until  ordered  to  active 
service  and  may  not  be  tried  by  court-martial  for  the  acts  committed  or  dis- 
loyal utterances  made  by  him  prior  to  that  time. 

2.  It  may  be  proper  to  remark  that  the  papers  in  reference  disclose  some 
mlsimderstanding  or  confusion  concerning  this  officer.  In  a  communication 
under  date  of  March  27,  1918,  addressed  to  this  office  by  the  Chief  Military 
Intelligence  Branch,  Executive  Division,  it  was  stated  that  this  officer  was 
then  on  duty  at  Kelly  Field,  San  Antonio,  Tex.,  and  in  that  communication 
there  was  a  digest  of  two  reports  concerning  him  made  to  the  Military  Intel- 
ligence Branch  under  dates  of  February  21  and  February  28,  1918.  The  com- 
munication and  the  digest  of  reports  referre<l  to  Indicated  that  the  ofl^lcer  had 
been  guilty  of  conduct  which  might  properly  be  made  the  basis  of  charges 
triable  by  court-martial,  and  further  disclosed  that  the  witnesses  whose  testi- 
mony nmst  necessarily  be  used  to  support  the  charges  lived  in  and  around  New 
York  City.  In  this  situation  this  ofliice,  under  date  of  April  4,  1918,  recom- 
mended that  the  officer  be  sent  to  the  Eastern  Department  for  trial  and  the 
reiwrt  of  the  Military  Intelligence  Branch  be  referred  to  the  commanding  gen- 
eral of  the  Eastern  Department,  with  a  view  to  the  Immediate  formulation  of 
charges  against  him.  Obviously,  if  this  officer  was  not  ordered  to  active  duty 
until  April  24.  1918,  the  statement  that  he  was  on  duty  at  Kelly  Field  on 
March  27,  1918,  was  an  error  and  must  have  resulted  from  confusing  him  with 
some  other  officer. 

3.  If  upon  Investigation  It  shall  be  found  that  the  officer  ordered  to  active 
duty  on  April  24.  1918,  is  the  person  referred  to  in  the  communication  from 
the  Military  Intelligence  Branch  under  date  of  March  27.  1918,  and  that  prior 
to  being  ordered  to  active  duty  he  was  guilty  of  acts  of  disloyalty  or  the 
expression  of  disloyal  sentiments,  such  as  enumerated  In  the  communication  of 
March  27,  manifestly,  he  should  not  be  retained  In  the  service.  It  appears  that 
he  was  appolnte<l  an  officer  In  the  Medical  Reserve  Corps  on  March  29,  1917, 
that  he  accepted  the  appointment  on  April  6,  and  took  the  oath  as  an  ofl^icer 
April  7,  1917.  The  appointment  was  made  under  authority  of  section  37  of  the 
national  defense  act,  and  the  concluding  paragraph  of  that  section  reads,  in 
part,  as  follows: 

*•  The  commission  of  all  officers  of  the  Officers*  Resen^e  Corps  shall  be  In 
force  for  a  period  of  five  years,  unless  sooner  terminated,  In  the  discretion  of 
the  President." 

The  plain  meaning  of  this  language  Is  that  the  President,  at  his  discretion, 
may  at  any  time  and  for  any  cause  deemed  sufficient  by  him  terminate  the 
conunission  of  an  officer  of  the  Reserve  Coi*ps.  The  power  thus  conferred  upon 
the  President  has  not  been  restricted  by  any  subsequent  legislation.  Para- 
graphs 41  and  42  of  Special  Regulations  No.  43,  1917,  pertaining  to  the  Officers' 
Reserve  Corps,  as  amended  January  17,  1918,  by  Changes  No.  4  of  Said  Special 
Regulations  No.  43,  authorize  the  convening  of  a  board  to  examine  into  and 
report  upon  whether  or  not  a  member  of  the  Officers*  Reserve  Corps  is  unfitted 
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for  his  duties  by  reason  of  babits,  lack  of  character,  or  Inefficiency.  The  power 
conferred  upon  the  President  to  terminate  the  commission  of  a  member  of  the 
Officers'  Reserve  Corps  is  statutory  and  is  not  restricted  or  Impaired  by  these 
Regulations.  The  latter  simply  provide  machinery  for  the  investigation  into 
the  character,  conduct,  qualifications,  and  efficiency  of  a  Reserve  officer  as  a 
matter  of  administrative  convenience  and  for  the  Information  of  those  who  may 
be  called  upon  to  report  upon  these  matters,  or  for  the  information  of  the  Presl- 
dent,  who  may  be  called,  in  the  exercise  of  his  discretion,  to  terminate  the  com- 
mission of  a  Reserve  officer.  The  discretionary  power  of  the  President  to 
terminate  the  commission  of  a  Reserve  officer,  under  section  37  of  the  national 
defense  act,  taken  in  connection  with  the  Regulations,  which  provide  for  the 
convening  of  a  board  to  examine  into  and  report  upon  the  fitness  of  a  Reserve 
officer  to  remain  in  the  service,  provide  methods  for  the  elimination  of  Reserve 
officers  quite  analogous  to  that  provided  by  section  9  of  the  selective-draft  act 
(40  Stat.  76,  82)  for  the  elimination  of  officers  appointed  pursuant  to  the 
several  sections  and  paragraphs  of  that  act  enumerated  in  said  section  9.  As 
in  section  9,  the  President  is  given  authority  to  discharge  any  officer  for  any 
cause  which,  in  his  judgment,  would  promote  the  public  service  and,  addi- 
tionally, provision  is  made  for  the  convening  of  a  board  of  offlcera  to  examine 
into  and  report  upon  the  character,  conduct,  and  qualifications  of  officers 
therein  referred  to,  so  section  37  of  the  national  defense  act  and  the  Regula- 
tions pertaining  to  Reserve  offic*ers,  which  have  been  referred  to,  provide  for 
like  machinery  for  the  elimination  or  the  discharge  of  Reserve  officers. 

4.  In  the  present  case  it  is  the  opinion  of  this  office  that  it  would  not  be 
advisable  to  convene  a  board  under  the  provisions  of  paragraphs  41  and  42 
and  Changes  No.  4,  Special  Regulations  No.  43 ;  that  the  President,  at  his  dis- 
cretion, notwithstanding  such  Regulations,  may  terminate  the  commission  of 
the  officer  in  question  for  any  cause  which,  in  his  judgment,  is  sufficient ;  and 
that  the  commission  of  this  officer  should  be  terminated  by  Executive  action 
nnder  the  authority  of  section  37  of  the  national  defense  act,  should  investiga- 
tion prove  that  he  has  been  guilty  of  the  conduct  charged  against  a  Reserve 
officer  of  like  name  in  the  communication  of  March  27,  1917,  from  the  Chief 
Military  Intelligence  Branch,  Executive  Division. 


BANK:  Eelatire  Sank  of  Reserve  Officer  and  Regular  Army  Officer  Holding 
Commission  in  National  Army. 

A  is  a  captain  in  the  Engineer  Reserve  Corps,  called  to  active  duty  August  15, 

1917.  B  was  a  temporary  second  lieutenant.  Regular  Army,  «ntil  March  1, 

1918,  when  he  was  commissioned  a  captain  in  the  National  Army.  B  ranks  A. 
Under  Articles  of  War  119,  the  commission  in  the  National  Army  of  a  Regular 
Army  officer  is  to  be  treated  exactly  as  if  it  were  a  commission  in  the  Regular 
Army  in  the  determination  of  relative  rank.  General  Orders,  No.  144,  War 
Department,  1917,  ha«  no  application. 

210.7  May  2,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 

To:  The  Division  Judge  Advocate, Division. 

Subject:  Relative  rank. 

1.  In  your  opinion  of  March  18,  1918,  you  held  that  a  captain,  Engineers, 
United  States  Reserve,  called  to  active  duty  August  15,  1917,  ranks  a  captain. 
National  Army,  who  up  to  March  1,  1918,  was  a  temporary  second  lieutenant, 
Itegular  Army,  but  who,  on  said  date,  was  commissioned  a  captain  in  the 
National  Array. 

2.  In  this  opinion  the  Judge  Advocate  General  does  not  concur.  The  one 
hundred  nineteenth  article  of  war  provides  in  part  as  follows: 

"  In  the  absence  of  such  assignment  by  the  President,  officers  of  the  same 
grade  shall  rank  and  have  precedence  in  the  following  order,  without  regard  to 
date  of  rank  or  commission  as  betwe*  n  officers  of  different  classes  namely :  First, 
officers  of  the  Regular  Army  and  officers  of  the  Marine  Corps  detached  for  serv- 
ice with  the  Army  by  order  of  the  President ;  second,  officers  of  forces  drafted 
or  called  Into  the  service  of  the  United  States;  and,  third,  officers  of  the  volun- 
teer forces:  Provided,  That  officers  of  the  Regular  Army  holding  commissions  in 
lorees  drafted  or  called  into  the  services  of  the  Unitet  States  or  in  the  volun- 
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teer  forces  sliall  rank  aud  have  preoedence  under  said  commissions  as  if  they 
were  oouauiisKlons  in  the  B«tgular  Army.*^ 

Consequently,  the  commission  of  the  captain  who  was  formerly  a  Regular 
Anuy  officer  is  to  be  treated  exactly  as  if  it  were  a  commission  in  the  Regain r 
Army,  and  ih'ia  captain  clearly  ranks  all  officers  of  the  second  and  third 
classes  described  in  the  one  hundred  nineteenth  article  of  war,  who  are  not 
themselves  Regular  Army  officers.  Section  V,  General  Orders,  No.  144,  War  !>c- 
partment,  1917,  lias  no  application. 


APPBOPBIATIONS:  Damage  to  Crops  on  Land  used  by  Amy  witlMiiit 
Express  Contract. 

« 

Where  a  claim  is  presented  by  a  tei^ant  in  possession  of  laiMl  for  damage  to 
crops  thereon  by  reai9on  of  the  use  of  the  same  as  a  drill  gnmnd  for  United 
States  troops,  and  where  it  does  not  appear  that  sndi.  occupation  by  the  GoTem- 
ment  was  with  the  consent  or  acquiescence  of  such  tenant,  sndb  daira,  wlien 
duly  approved,  stiould  be  paid  out  of  the  appropriation  in  the  act  of  October  6, 
1917  {40  Stat.  345,  384^,  for  "claims  for  damages  to  and  loss  of  private  prop- 
erty." Had  such  occnpaney  of  the  land  by  the  Government  been  witii  the  con- 
sent of  the  one  lawfully  in  possession,  it  w*ould  have  t)een  under  an  Implkd 
contract  for  oompemvition,  and  such  claim  could  then  have  been  paid  from  the 
appropriation  **  Barracks  ami  quarters"  (40  Stat  S45,  3^). 

inH. 

War  Department,  J,  A.  G.  O,,  May  3,  1918.— To  tlje  Quai*ternta^ter  General. 

1.  These  papers  are  presented  with  a  memorandum  fi'om  the  Quartermaster 
Gejieral's  Office  for  the  Judge  Advocate  General,  and  relate  to  the  payment  of 
a  chiiitt  of  John  Woodward  for  damage  to  crops  on  land  leased  by  him  which 
was  used  by  the  United  States  Engineers  at  Camp  Sheridan,  Montgomery,  Ala., 
as  a  drill  ground.  The  amount  of  the  claim  has  been  ascertained  to  be  $11&50, 
which  amount  the  cleinuint  has  agi^eed  to  accept  The  question  asked  of  this 
efliet*  is  whether,  talcing  into  oonsi<ieraUon  the  distinction  between  this  case  and 
the  case  of  1».  I.  Allen,  of  Westfleld,  Mass.,  upon  wiiich  an  opinion  was  rendered 
by  tliis  oflice  March  4,  1918  (Ops.  J.  A.  G.  153),  to  The  Adjutant  General,  the 
rule  adopted  in  that  case  should  apply  to  this  claim  of  Woodward's  with  regard 
to  tho  question  from  wliat  appropriation  the  claim  should  be  paid. 

2.  In  the  Allen  ease  this  offioe  was  of  the  opinion  that  as  the  land  was  occu- 
piwl  with  the  acquiescence  of  the  owner,  it  was  occupied  under  an  Implied  c<mi- 
tract  for  componsntion,  and,  therefore,  could  be  paid  from  the  appropriation 
"Barracks  and  Quarters"  (40  Stat.  345,  362).  The  distinction  between  the 
Allen  cxuw  and  this  case  lies  in  the  fact  that  in  this  case,  although  the  laml 
A\'as  o<*cuj)ied  with  the  consent  of  tlie  owner  of  the  fee^  the  tenant  in  possession 
and  control  did  not  acquiesce.    Tlie  memorandum  states: 

**TIic  claimant  was  a  tenant  on  the  land  occupied,  and  although  the  occupa- 
tion was  with  the  consent  of  the  owner,  there  is  no  evidence  that  the  tenant 
knew  of  or  ai-qnlesced  in  the  occupation  in  any  way." 

8.  Fr<»ni  the  facts  shown  in  these  papers  Woodward  was  a  tenant  and  in  pos- 
session aiwl  control  of  the  land,  as  he  states  in  his  affidavit  verified  November 
2(>,  1917,  "  I  rented  this  land  under  oral  lease  from  A-  G.  Forbes  for  the  year 
1917,  my  lease  running  from  January  1  to  January  1."  Such  l)eing  ttie  fact  as 
to  tlie  possession  and  control  of  the  land  at  the  time  tlie  United  States  Engi- 
neers occupied  it,  there  was  no  acquiescence  by  Woodward,  the  lessee,  who  was 
the  iK>ssessor  ami  occupier  of  the  land.  The  owner  of  the  fee,  who  had  duly 
transfen-eil  the  possession  and  control  by  lease,  had  no  assent  to  give  to  the 
occui)an<y  by  the  United  States,  and  his  acquiescence  gave  no  ri^t  to  the 
Ignited  State's  to  oc^'upy  these  lands,  and  such  occupancy  was  a  tortious  act  to- 
ward Woo<hvar(l,  the  lessee. 

"A  tenant  is  one  wlio  occupies  the  lands  or  premises  of  another,  in  subordina- 
tion to  the  other's  title,  and  with  his  assent,  express  or  imi)iled.*'  {Francu  v. 
Ifolfueft,  54  Tex.  Civ.  App.  608;  1  Wood,  Landlord  and  Tenant,  aec  L) 

"  Tenant :  In  a  ix»pular  sense,  he  is  one  who  has  the  temporary  use  and  occu- 
pation of  kinds  or  tenements  which  belong  to  another,  the  duration  and  otlier 
terms  of  whose  occupations  are  usually  defined  by  an  agreement  called  a  lease, 
while  the  parlies  thereto  are  placed  In  the  relation  of  landlord  and  tenant" 
(Bouvier*s  T-nw  Dictionary,  Rawles,  third  revision,  p.  3254.) 

4.  In  the  opinion  of  this  office,  this  damage  that  Woodward  is  willing  to  ac- 
cept siiould  be  paid  out  of  the  appropriation  contained  in  tlie  act  of  October  6, 
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1917  (40  Stat.  345,  364),  for  "claimB  for  damages  to  and  loss  of  private  prop- 
erty," and  not  from  the  appropriation  "  Barracks  and  quarters  "  as  was  recom- 
mended in  the  case  of  Allen. 

PBIYATE  MOFNTS :  Offlcers  Assigrned  to  Motorized  Artillery  Begrimeiits. 

A  motorUefl  regiment  of  Field  Artillery  is  so  radically  different  from  the 
ordinary  regiment  of  Field  Artillery  as  heretofore  organized  and  constituted 
that  it  IS  not  within  the  contemplation  of  the  provisions  of  Army  Regulations, 
1272,  which  provides  that  officers  of  Field  Artillery  on  the  active  list  are 
required  to  bf»  mountwl.  Consequently  the  officers  regularly  assigned  to  a 
motorized  i-eginient  of  Field  Artillery  have  no  mounted  status  by  reason  of 
such  assignment,  and  all  officers  below  tiie  grade  of  major  upon  their  regular 
assignment  to  such  duty  cease  to  be  mounted  officers,  and  no  longer  have  any 
right  to  have  their  private  mounts  maintained  and  transported  at  public 
expense ;  nor  are  they  entitled  to  additional  pay  tlierefor.  As  to  officers  above 
the  grade  of  captain  regularly  assigned  to  such  a  regiment,  inasmuch  as  they 
are  mounted  officers  independently  of  their  particular  assignment,  they  will  be 
entitled  to  retain  their  authorized  private  mounts  and  to  have  them  maintained 
at  public  expense,  as  well  as  sbipi)ed  at  public  expense  upon  change  of  station 
in  the  United  States,  subject  to  the  limitations  of  Army  Regulations,  1008. 
Such  an  officer  would  not.  however,  be  obliged  to  provide  himself  with  mounts, 
since  it  Is  directed  In  section  V,  General  Orders,  No.  113,  War  Department,  1917, 
that  during  the  present  emergency  "  so  mucl^  of  Army  Regulations,  1272,  as 
prescribed  that  '  all  field  officers  of  the  mobile  Army  serving  with  ti'oops  are 
required  to  own  and  provitle  their  mounts,*  is  suspended." 

245.3.  \ 

War  Department,  J.  A.  G.  O.,  May  3.  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  information  "  as  to  whether  an  officer 
regularly  commissioned  in  the  mounted  service  but  assigned  to  a  motorized 
Artillery  regiment  has  or  has  not  tlie  status  of  a  mounted  officer.'* 

This  question  is  submitted  in  connection  with  the  following  telegraphic 
message  from  an  officer  at  Fort  Sam  Houston,  Tex.,  dated  April  21,  1918 : 

*'  Question  has  been  raised,  may  an  officer  who  is  regularly  commissioned 
in  the  Field  Artillery  and  now  on  duty  with  a  regiment  that  is  motorized 
receive  pay  forage  for  private  mounts  and  have  them  sliipped  at  public  expense 
when  dumglng  station  within  the  United  States  with  a  motorized  regiment, 
prompt  answer  by  wire  requested.'* 

2.  It  is  provided  by  Army  Regulations  1272,  that  officers  of  Field  Artillery 
on  the  active  list  are  required  to  be  mountetl.  While  it  appears  that  this  regu- 
lation lias  not  been  specifically  modified  as  resi^cts  those  regiments  of  Field 
Artillery  which  have  been  motorized,  it  is  the  view  of  this  office  that  a  motorized 
regiment  of  Field  Artillery  is  so  radically  different  from  the  ordinary  regiment 
of  Field  Artillery  as  heretofore  organ'ized  and  constituted  that  it  is  not  within 
the  contemplation  of  the  provisions  of  the  i*egulation  under  consideration,  wiiich 
was  made  and  promulgated  at  a  time,  perliaps  when  a  motorized  regiment  of 
Artillery  was  not  even  thought  of.  Since  tlie  reason  for  the  requirement  that 
officers  of  Field  Artillery  shall  be  mounted  does  not  exist  with  respect  to  a 
motorized  reghnent,  the  question  should  be  governed  by  the  rule  of  statutory 
construction  that  a*  case  not  within  the  reason  of  the  law  is  not  within  the 
law.  I  think,  therefore,  that  tiie  officei*s  regularly  assigned  to  a  motorized 
regiment  of  Field  Artillery  have  no  mounted  status  by  reason  of  sueh  assign^ 
meat,  and  that  consequently  all  oflicers  below  the  grade  of  major  upon  their 
regular  assignment  to  such  duty  c*ease  to  be  mounted  officers,  and  no  longer 
have  any  right  to  luive  their  private  mounts  maintained  and  transported  at 
public  expense;  nor  are  they  entitled  to  additional  pay  therefor.  As  to  officers 
above  tjie  grade  of  captain  regularly  assigned  to  sucli  a  regiment,  inasmuch  as 
tltey  are  mounteil  officers  independently  of  their  particular  assignment,  they 
will  be  entitled  to  retain  their  authorized  private  mounts  and  to  have  them 
maintained  at  public  expense  as  well  as  shipped  at  public  expense  uijon  change 
of  station  in  the  United  States  subject  to  the  Limitations  in  Army  Regulations, 
1098.  Such  an  officer  would  not,  however,  be  obliged  to  provide  himself  with 
mounts  since  it  is  directed  in  General  Orders,  No.  113,  War  Department,  1917, 
section  V,  that  during  the  present  emergency,  "so  much  of  Army  Regulations 
1272,  as  prescribes  that  *  all  field  officers  of  the  mobile  army  serving  with  troops 
are  required  to  own  and  provide  tlieir  mounts,*  is  suspended." 
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RETIREMENT:  SerTiee  to  Coant  for  Retirement  Mast  be  in  the  Amy  of 
the  United  States. 

The  law  regulating  retirements  after  30  years'  service  applies  only  to  service 
In  the  Army  of  the  United  States.  The  Army  of  the  United  States  consists  of 
the  Regular  Army,  the  Volunteer  Army,  the  Officers'  Reserve  Corps,  the  En- 
listed Reserve  Corps,  the  National  Guard  while  in  the  service  of  the  United 
States,  and  such  other  forces  as  are  now  or  may  hereafter  be  authorized  by 
law.  Service  in  the  National  Guard  not  In  the  sei'\ice  of  the  United  States  la 
not  service  In  the  Army  of  th&  United  States,  and  does  not  entitle  a  man  so 
serving  to  retirement,  nor  can  such  service  be  counted  by  an  enllsti&d  man  in 
the  Army  of  thti  United  States  In  computing  the  30  years*  service  necessary 
for  retirement. 

220.8.  May  3.  1918. 

Deab  Sib:  In  your  letter  of  May  3  you  ask  whether  a  soldier  who  haa 
served  more  than  30  years  in  the  National  Guard,  a  part  of  which  time  the 
National  Guard  was  in  Federal  service,  and  who  is  now  in  the  Army  of  the 
United  States  is  entitled  to  retirement  under  authority  of*  an  opinion  of  this 
office  dated  December  10,  1917.     (Bui.  No.  75,  W.  D.,  1917,  p.  10.) 

The  opinion  referred  to  holds: 

"An  enlisted  man  after  30  years'  service  Is  eligible  for  retirement  under 
existing  laws  with  the  noncommissioned  rank  which  he  then  holds,  whether  in 
the  Regular  Army  or  in  any  other  force  of  the  Army  of  the  United  States." 

2.  The  law  regulating  retirements  after  30  years'  service  applies  only  to 
service  in  the  Army  of  the  United  States.  The  Army  of  the  United  States  con- 
sists of  the  Regular  Army,  the  Volunteer  Army,  the  Officers*  Reserve  Corps, 
the  Enlisted  Reserve  Corps,  the  National  Guard  while  in  the  service  of  the 
United  States,  and  such  other  forces  as  are  now  or  may  hereafter  be  authorized 
by  law. 

3.  Service  In  the  National  Guard  not  in  the  service  of  the  United  States 
Is  not  service  in  the  Army  of  the  United  States  and  does  not  entitle  a  man  so 
serving  to  retirement,  and  in  the  absence  of  express  legislative  authority  it 
can  not  be  counted  by  an  enliste<l  man  in  the  Army  of  the  United  States  in 
computing  the  30  years'  service  necessary  for  retirement. 


DISCIPLINE:  Liability  of  Officer  for  Neglecting  to  Assign  Junior  Officer 
to  Duty. 

A  captain  was  kept  upon  an  awaitlng-orders  status  for  five  .weeks  through  the 
neglect  of  the  officer  whose  function  it  was  to  assign  him  to  duty.  (1)  Since  no 
blame  attaches  to  such  captain  for  his  absence  during  such  period.  It  must  be 
considered  that  he  continued  upon  a  full-pay  status,  and  he  is  therefore  entitled 
to  the  pay  of  his  office;  (2)  There  Is  no  authority  of  law  for  requiring  that  the 
officer  responsible  for  the  nonasslgnment  of  such  captain  to  duty  should  reim- 
burse the  Government  the  amount  of  pay  received  by  such  captain  covering  the 
time  he  was  on  such  awaitlng-orders  status;  (3)  such  officer  can,  liowever,  be 
held  responsible  for  such  captain's  absence  through  proper  disciplinary  action. 

241.3. 

War  Department.  J.  A.  O,  O.,  May  4, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  with  reference  to  the  suggestion  of  the 
Inspector  General,  In  the  fourth  Indorsement,  t^at  Col.  B  be  required  to  reimburse 
tlie  Government  the  amount  paid  to  Capt.  C  as  salary  during  the  period  from 
January  27,  1918,  to  March  7,  1918,  while  the  latter  was  at  his  home  at  Smeth- 
port.  I^a.,  "  not  being  on  leave  and  rendering  no  service  to  the  Government,"  for 
which  absence  Col.  B  is  considered  by  the  Inspector  General  as  responsible. 
Brig.  Gen.  T.  Q.  T>onaldson,  of  the  Inspector  General's  Office,  who  was  directed 
to  make  an  investigation  of  this  case,  submitted  the  following  conclusions  and 
recommendations : 

"As  Col.  B  in  his  own  statement  shows  that  he  was  responsible  for  the  status 
of  Capt.  C  between  January  27  and  March  7,  1918,  during  which  time  Capt.  C 
performed  no  duty  for  the  Government,  and  as  this  appears  to  be  a  case  of  Inex- 
cusable neglect,  I  recommend  that  Col.  B  be  required  to  refund  to  the  Govern- 
ment the  amount  of  salary  paid  Capt.  C  between  January  27  and  March  7, 1918, 
and  that  no  further  action  be  taken  In  the  case." 
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4.  Upon  the  record  as  presented  to  this  office,  no  blame  appears  to  attach  to 
Gapt.  C  for  his  absence  from  tlie  War  Department,  and  I  think  he  must  be  held 
to  Irave  continued  in  a  full-pay  status,  so  that  it  was  an  obligation  of  the  Gov- 
trnment  to  pay  him  the  salary  incident  to  his  office.  As  to  the  suggestion  that 
the  officer  responsible  for  the  nonassignnient  of  Capt.  C  to  duty  should  be  re- 
quired to  reimburse  the  Government  the  amount  paid  as  salary  for  the  period 
from  January  27  to  March  7,  it  is  tile  view  of  this  office  that  this  can  not  under 
existing  law  and  regulations  legally  be  done.  A  substantially  similar  question 
was  considered  by  this  office  under  date  of  January  26,  1918  (Ops.  J.  A.  G. 
241.813),  in  the  case  of  an  enlisted  man  who  was  absent  for  a  number  of  months 
w^itheut  proper  authority  but  without  fault  on  his  part,  because  an  officer  who 
was  without  authority  to  grant  the  furlough  assumed  to  authorize  his  absence. 
In  that  case  this  office  said : 

"Apparently  Pvt.  B  was  not  intentionally  absent  without  proper  authority, 
having  acted  upon  the  instructions  given  him  by  MaJ.  A.  Under  the  view  that 
Pvt.  B  was  excusable  for  remaining  away  from  his  organization  after  his  duly 
authorized  furlough  expired  there  would  t>e  no  question  about  his  being  entitled 
to  receive  pay  and  allowances  for  such  period  of  absence.  This  would  be  an  obli- 
gation of  the  Government  to  the  soldier.  The  question  is  whether,  under  the  cir- 
cumstances, the  Government  can  shift  this  obligation  to  Maj.  A,  because  he  was 
responsible  for  the  unauthorized  absence  of  the  soldier.  In  the  opinion  of  thi& 
office  this  can  not  legally  be  done  in  the  absence  of  a  statute  or  regulation  author- 
izing it.  MaJ.  A  can  and  probably  should  be  held  responsible  for  the  soldier's 
Absence,  but  only  through  proper  disciplinary  action.  An  officer  may  be  held 
responsible  for  losses  or  expenses  due  to  his  fault,  but,  as  the  Regulations  now 
stand,  the  amount  properly  due  and  paid  a  soldier  as  compensation  can  not  bo 
the  subject  of  an  obligation  of  an  officer  which  he  can  be  required  to  reimburse 
to  the  Government." 

5.  In  that  case,  as  in  the  present,  It  was  proposed,  in  effect,  to  require  an 
officer  to  pay  the  statutory  compensation  of  another  person  in  the  military  scrv* 
Ice  for  a  period  during  which  the  latter  rendered  no  service  to  the  Government 
due  to  the  alleged  fault  of  the  officer.  This  office  is  aware  of  no  authority  or 
principle  under  which  this  could  be  Justified. 


ENLISTMENT:  Beenlistment  after  Discharge  and  Termination  of  Commis- 
sioned Senrice. 

.  Retroactive  force  should  be  given  to  the  act  of  March  30,  1918  (40  Stat.  501), 
which  provides  that  one  who  is  discharged  to  accept  a  commission  and  reenlists 
within  three  months  after  the  termination  of  the  commissioned  service  shall  be 
restored  to  the  grade  held  by  him  at  the  time  of  his  discharge,  and  his  service 
deemed  continuous.  A  soldier  coming  within  the  class  designated  by  the  act  is 
entitled  to  its  benefits,  although  the  act  was  passed  after  the  occurrence  of  his 
discharge  to  accept  a  commission,  the  termination  of  his  commissioned  service, 
and  after  his  reenlistment 

2ia).4. 

War  Department,  J.  A.  G.  O.,  May  4,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  submits  to  this  office  for  remark  a  letter  dated  April 
24, 1918,  from  Lieut.  M.  C.  Custln,  Philippine  Scouts,  retired,  requesting  informa- 
tion as  to  the  status  of  an  enlistee!  man  of  the  Army  of  the  United  States  who 
has  l)een  heretofore  discharged  to  accept  a  commission  and  who  tenders  himself 
for  reenlistment  within  three  months  after  the  termination  of  his  commisslonefl 
service,  but  before  the  passage  of  the  act  of  March  30,  1918  (40  Stat.  5(H). 

From  the  papers  in  reference  it  appears  that  David  McCartney  on  November 
26.  1917,  was  discharged  to  acccept  a  commission ;  that  he  resigned  February 
28,  1918,  and  reenlisted  as  a  private  March  18,  1918.  It  does  not  clearly  appear 
from  the  papers  what  grade  was  held  by  him  before  being  dlscharge<l.  but  it  is 
assumed  that  he  was  a  sergeant,  general  service.  Infantry,  and  was  discharged 
to  accept  a  commission  in  some  component  part  of  the  Army  of  the  United 
States. 

2,  The  act  of  March  30,  1918,  supra,  provides : 

"That  any  enlisted  man  of  the  Army  of  the  United  States  who  has  heretofore 
i)een,  or  shall  hereafter  be,  discharged  to  accept  a  commission  in  any  comiK)nent 
part  of  the  Army  of  the  United  States,  and  who  shall  tender  himself  for  enlist- 
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ment  wiraln  three  montlis  after  the  termination  of  hi8  commissioned  service, 
shall,  subject  to  such  examinatioti  for  enlistment  as  is  provided  by  law  or 
regulutioii,  be  accepted  and  be  restored  to  the  grade  held  by  him  before  being 
discharged  to  accept  such  commission ;  and  in  computing  service  for  retirement 
and  continuous-service  pay  he  shall  be  credited  with  all  time  served  with  the 
forces  of  the  United  Stat&s,  and  his  service  shall  be  deemed  continuous,  notwith- 
standing tlie  interruption  thereof  by  the  changes  of  status  provided  for  herein." 

It  will  be  obserA'ed  that  the  reenlistment  of  McCartney,  while  being  within 
three  months  after  the  termination  of  his  commissioned  service,  occurred  12 
<lnys  befoi'e  the  passage  of  the  act  quoted  above.  At  the  time  he  reeniisted  no 
law  existed  which  permitted  him  to  be  restored  to  the  grade  he  formerly  held,  and 
unless  this  statute  is  retroactive  he  can  not  be  affected  thereby.  The  general 
law  is  that  statutes  will  be  construed  to  operate  prospectively  only,  unless  an 
intention  to  the  contrary  clearly  appears.  <2  Suth.  Stat.  Con.,  2  ed.,  sec.  «42.) 
It  has  been  uniformly  held  that  i)enal  statutes  are  not  retroactive,  but  remediul 
and  enabling  statutes  have  frequently  l>een  given  retroactive  force.  (2  Sutii. 
Stat.  Con.,  2  ed.,  sec.  647.) 

The  evident  purpose  of  the  act  of  March  30,  1918,  was  to  avoid  inflicting  re- 
duction in  grade  on  a  soldier  who  was  willing  to  reenlist  within  three  mohths 
after  termination  of  a  commissioned  service  to  accept  which  he  had  theretofora 
been  discharged.  The  statute  is  purely  remedial,  imposes  no  penalties,  disturbs 
no  vested  rights,  and  should  be  liberally  construed  to  avoid  as  nearly  as  possible 
the  criticism  of  being  special  class  legislation.  McCartney  has  brought  himself 
within  the  provisions  of  the  statute  requiring  reenlistment  witfaiil  three  months 
after  the  termination  of  iiis  commissioned  service  and  is  entitled  to  the  advan- 
tages provided ;  the  statute  can  be  extended  to  him. 

While  the  language  of  the  statute  might  be  construed  to  apply  only  to  prospec- 
tive cases  of  men  who  shall  tender  themselves  for  reenlistment,  it  clearly 
includes  cases  in  which  the  termination  of  commissioned  service  occurred  before 
its  enactment.  The  word  '*  shall "  in  its  common  and  ordinary  usage  refers  to 
the  future  only,  but  in  remedial  statutes  it  has  at  times  been  given  such  Inter- 
pivtation  as  also  to  include  the  past. 

'*  The  word  *  nhall '  is  often  used  in  remedial  statutes  in  a  general  senses 
including  both  the  past  and  the  future,  and  should  be  so  considered  where  a 
more  restricted  interpretation  Is  not  required."  {Fitzpatrick  v.  Simonson  Bros, 
Mfg.  Co.,  86  Minn.  140,  90  N.  W.  378.) 

(Jiving  this  statute  retroactive  force  does  no  violence  to  the  language  used 
and  simply  allows  the  benefits  thereof  to  be  applied  to  similar  and  equally  meri- 
torious cases  that  otherwise  would  be  excluded. 

3.  In  view  of  the  foregoing,  I  am  of  the  opinion  that  David  McCartney  is 
entitled  to  be  restonnl  to  the  grade  held  by  him  prior  to  his  discharge. 


PAY  AND  ALLOWANCES:  Office;  Necessity  of  Aceeptanee  of  Office. 

Since  appointments  in  the  National  Guard  drafted  into  the  Federal  service 
are  made  by  selection  rather  than  according  to  seniority  no  officer  is  entitle<l  to  the 
pay  and  allowances  of  an  advanced  grade  therein  until  he  is  actually  appointed 
thereto  and  accepts  his  commission,  either  expressly  or  Impliedly,  by  entering 
upon  the  duties  of  the  position.  It  is  not  necessary  that  the  acceptance  of  the 
new  office  be  actually  communicated ;  it  may  be  indicated  by  entering  upon  the 
duties  of  the  office. 

241. 

War  Department.  J.  A.  G.  O..  May  6,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  to  be  advised  as  to  the  date  from  which 
Lieut.  Albert  N.  Zhnpleman,  One  hundred  and  twentieth  Infantry,  National 
Guard,  is  entitled  to  pay  as  first  lieutenant.  It  appears  that  he  was  originally 
commissioned  as  second  lieutenant  of  the  One  hundred  and  twentieth  Infantry 
and  assigned  to  the  supply  company  on  July  20,  1917,  and  it  is  stated  that  on 
Sei)l ember  15,  1917,  the  One  hundred  and  twentieth  Infantry  was  reorganized 
under  new  tables  of  organization  which  authorized  one  first  lieutenant  in  the 
sui)ply  company  instead  of  one  second  lieutenant,  and  that  Lieut.  Zlmpleman 
continued  to  perform  the  duties  of  lieutenant  of  tlie  supply  company.  His 
advancement  to  the  grade  of  first  lieutenant  was  announced  as  a  promotion  in 
Si»ecijil  Order.s,  No.  2S6,  War  Department,  1917,  as  follows: 
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**  206«  Tlie  following  app^ntiiientB  and  promottons  in  tbe  Natioaai  Ouard  of 
the  United  States,  to  date  trom  November  13, 1917,  are  hereby  announced: 

**  Infaiiitry,  pro»otiODs:  To  be  first  lienteaaQts.  ♦  •  •  Second  I-ieut.  Albert 
N.  Zimpleman.*" 

It  is  observed  tiiat  this  promotion  was  "  annouiaoed  ''  in  Spedal  Orders  dated 
December  8.  1917,  *'  to  date  from  November  13,  1917  " ;  and  Li^it  Zimplemaii 
stutes  that  be  accepted  his  new  commissioa  "  by  letter  to  Tbe  Adjutant  General 
of  tbe  Army  on  December  5, 1917.'* 

2.  In  the  Regular  Army  an  officer  promoted  to  a  vacancy  Is  entided  to  the 
pay  and  allowances  of  the  new  grade  from  the  date  the  vacancy  occurred*  Army 
I<iegulatk>ns  1200;  15  Omi^i,  Dec.  157.  This  rule  l«  not  applicable  to  offi<^ers 
cif  the  National  Guard  drafted  into  the  service  «tf  the  United  Statesw  Section 
2  of  the  select! v€-draft  act,  approved  May  18,  1917  <40  SUt.  76,  78),  contains 
ti»e  following  provision : 

"  All  persons  dmfted  into  the  service  of  tbe  United  States  and  ail  officers 
acceding  comiuiissions  in  tiie  forces  herein  provided  tor  ^uUl,  from  the  date 
of  said  draft  or  ac'c^eptance,  be  subject  to  the  lawa  and  regulations  governing 
the  Regular  Army,  except  as  to  promotkms,  so  far  as  sud\  laws  and  regulations 
are  applicable  to  persons  whose  permanent  retention  in  the  militaiy  service  on 
tbe  active  or  retired  list  is  not  contemplated  by  Existing  law.** 

Tlie  reasons  foi*  tiie  rule  that  officers  promotod  to  vacancies  In  the  Regular 
Army  are  entitled  to  the  pay  of  die  advanced  grade  from  the  date  of  the  va- 
cancy is  tliat  they  have  in  tbe  nature  of  a  vested  interest  in  the  promotion  by 
virtue  of  the  statute  requiring  promotions  in  the  Regular  Army  to  be  made 
accoixllng  to  seniority,  no  officer  is  entitled  to  tbe  pay  and  allowances  of  an 
advanced  grade  until  lie  is  actually  appointed  thereto,  and  a.ccept8  his  coiuuUs- 
8ii>n,  either  expressly  or  impliedly,  by  entering  upon  tiie  duties  of  the  position. 
In  Lieut.  Zimpleiikan's  case  tlie  "  announcemeiit  '*  of  his  promotion  "  to  date 
from  Novoi«l>cr  13,  1917,"  in  orders  dated  December  8,  1917,  warrants  the  pre- 
sumption that  his  a[^)ointment  or  promotion  was  made  prior  to  tl^e  date  of  tlie 
announcement,  and  on  or  prior  ^to  November  13,  1017.  The  commanding  officer 
of  the  One  hundred  and  twentieth  Infantry  states  tliat  L4eut.  Kimpleman  as- 
sumed tlio  duties  of  the  new  office  November  13.,  1917,  and  tbls  action  may  be 
re^^rded  as  an  acceptance  of  the  office.  Under  the  facts  stated,  therefore,  it  is 
the  opinion  of  this  office  that  Lieut.  Zimi>leman  is  entitled  to  the  pay  of  first 
lieutenant,  beginning  November  13,  1917,  this  being  the  date  upon  w:hlcli,  ac- 
cording to  the  record  at  hand,  it  Is  presumed  he  was  actually  appointed  to  the 
new  office^  His  acceptance  of  the  office  was  sufficiently  indicated  by  Ills  entry 
niton  duty.  It  is  not  necessary  that  the  acceptance  of  the  new  office  be  actually 
communicated.    It  may  be  Indicated  by  entering  upon  the  duties  of  the  office. 


AKMY  FIELD  CLERKS:  Pay  fer  Extra  Servieei}. 

An  Army  field  clerk  Is  an  officer  whose  pay  is  fixed  by  liiw.  He  can  not  he 
paid  additional  compensation  for  performing  duties  of  another  position  unless 
tbe  compensation  thereof  is  fixed  by  law  or  regulation  prior  to  the  employ- 
ment. There  is  no  law  or  rei?ulat!on  fixing  tlie  compensation  of' a  reporter 
for  a  board  of  officers  convened  to  investigate  tlie  capacity  and  qualification.^ 
of  other  officers  for  retention  in  tlie  service.  Consequently  an  Army  field  clerk 
can  be  paid  no  compensation  for  performing  the  duties  of  such  reporter. 

231.3. 

War  Department,  J.  A.  G,  O.,  May  7,  lt)lS.— To  T1k>  AdjutiUU  G^iei-aT. 

1.  Tlie  opinion  of  this  office  is  requested  whether  the  accompanying  iiccounts 
In  favor  of  Army  Field  Clerk  James  C  NeLson,  Camp  MacArthur,  Waco,  Tex., 
for  si»rvices  as  a  reporter  for  a  board  of  officers  convened  to  investigate  the 
cfifmHty,  qualification,  and  fitness  of  certain  officers  may  be  legally  paid. 

2.  There  are  three  accounts  rendereil  in  blank  by  Mr.  Nelson  for  services  as 
rei»orter  in  April,  1918,  in  connection  with  the  investigation  of  three  officers 
by  a  board  convened  at  Camp  MacArthur,  under  the  provisions  of  section  VI I. 
(General  Orders,  No.  76,  War  Department,  1917.  As  explanation  for  iitllizint; 
the  services  of  Army  Field  Clerk  Nelson  the  following  certificate  is  submitted 
by  the  acting  adjutant  at  Camp  MacArthur,  dated  April  8,  1918 : 

•'  I  ci^rtlfy  that  the  services  of  Field  Clerk  James  C.  Nelson,  United  ?5tnto>! 
Army,  could  be  spared  from  these  lieadquarters  on  April  3,  lt)18,  for  the  pur- 
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pose  of  acting  as  reporter  before  the  board  of  officers  convened  pursuant  to 
Special  Orders,  No.  74,  April  2,  1918,  these  headquarters. 

"  I  also  certify  that  the  trausciiblng  of  his  shorthand  notes  did  not  In  any  way 
*  interfere  with  his  work  In  this  office,  as  same  was  done  at  night  after  hours." 

The  president  of  the  board  for  which  the  services  were  rendered  made  tlie 
following  certificate: 

•*  I  wrtlfy  that  the  services  of  a  reporter  were  absolutely  necessary  before 
the  board  of  officers  convened  pursuant  to  Special  Orders,  No.  74,  Headquarters, 
C*anip  MacArthur,  Tex.,  April  2, 1918,  and  that  the  services  of  a  civilian  reporter 
could  not  be  had." 

The  accounts  are  submitted  to  the  department  for  information  as  to  what 
rate  of  compensation  is  payable  for  the  services,  and  in  this  connection  the 
Quartermaster  General  refers  to  the  opinion  of  this  office  of  January  17,  1918 
(Ops.  J.  A.  G.  antCy  p.  34),  in  which  it  was  held  that  an  Army  field  clerk  may  be 
employed  in  the  capacity  of  a  reporter  for  a  court-martial  and  receive  comijensa- 
tion  for  such  employment,  provided  It  does  not  interfere  with  his  regular  duties. 
Reference  may  also  be  made  to  Digest  of  Opinions,  Judge  Advocate  General, 
1917,  page  648,  in  which  there  is  reported  a  ruling  to  the  same  effect. 

3.  Whether  in  any  particular  case  an  officer  or  employee  of  the  Government 
may  be  employed  in  an  additional  place  or  position  and  receive  comi)ensation 
therefor  in  addition  to  the  compensation  of  his  regular  position,  depends  upon 
the  provisions  of  certain  statutes  known  as  the  *'  double  compensation  stat- 
utes." In  the  present  case  it  is  necessary  to  consider  only  Revised  Statutes, 
section  1765,  which  provides : 

"  No  officer  in  any  branch  of  the  public  service,  or  any  other  person  whose 
salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations,  shall  receive  any 
additional  pay,  extra  allowance,  or  compensation,  in  any  form  whatever,  un- 
less the  same  Is  authorized  by  law,  and  the  appropriation  therefor  explicitly 
states  that  It  is  for  such  additional  pay,  extra  allowance,  or  compensation." 

An  Army  field  clerk  Is  an  officer  whose  pay  is  fixed  by  law.  He,  therefore, 
comes  within  the  prohibition  of  this  statute  and  can  not  be  paid  additional 
compensation  for  performing  duties  of  any  other  position  unless  the  com- 
pensation of  the  second  position  Is  authorized  by  law.  This  means  that  the 
matter  of  compensation  of  the  second  position  must  have  been  fixed  by  law, 
or  by  regulations  in  pursuance  of  law,  prior  to  the  employment.  The  rule  was 
thus  stated  by  the  Comptroller  of  the  Treasury  in  10  CJomptroller's  Decisions, 
726: 

"  Where  a  person  who  holds  a  Federal  iwsition  with  a  fixed  salary  or  com- 
pensation is  appointed  to  another  independent  place  or  jwsltlon,  the  holding 
of  which  Is  not  incompatible  with  the  holding  of  said  prior  place,  he  is  not  en- 
titled to  compensation  for  such  second  position,  unless  the  salary  or  compensa- 
tion thereof  was  fixed  by  law  or  regulation  prior  to  his  appointment  thereto." 

This  statute.  Revised  Statutes,  section  1765,  has  been  construed  and  applied  in 
many  cases  by  the  accounting  officer  and  by  the  Attorney  General  and  by  the 
Supreme  Court  of  the  United  States,  and  the  rule  laid  down  by  the  Comp- 
troller, quoted  above,  represents  the  substance  of  the  decisions.  (See  Comp. 
Mil.  Laws,  pars.  169,  170,  and  footnotes.) 

Applying  this  nile  in  the  present  case.  It  Is  clear  that  Army  Field  Clerk 
Nelson  can  not  legally  be  paid  for  the  services  he  rendered  as  reporter  for  a 
board  of  officers  convened  to  investigate  the  qualifications  of  other  officers  for 
retention  in  the  service,  for  the  reason  that  there  is  no  law  or  regulations  for 
such  a  position  with  a  fixed  rate  of  comi^ensatlon.  The  authority  contained  in 
the  law  regulating  compensation  for  reporters  for  courts-martial,  Manual  for 
(■ourts-Martial,  paragraph  113,  Is  not  applicable.  For  the  reasons  stated,  It  is 
the  view  of  this  office  that  Mr.  Nelson  can  not  be  paid  additional  comi)ensatlon 
for  said  service. 

DISCHARGE:  Enlistmont;  Reenlistment  of  Soldier  Bischarged  wlthoai 
His  Knowledge  while  on  Farloagh. 

An  enlisted  man  In  a  National  Guard  organization  was  granted  a  six  months' 
furlough  on  May  19,  1917.  His  organization  was  calletl  into  the  Federal  service 
June  30,  was  drafted  August  5,  and  was  later  sent  overseas.  Without  his  knowl- 
edge he  was  discharged  and  notation  thereof  made  on  his  service  record  Septem- 
ber 18, 1917.  In  October,  1917,  he  reporte<l  to  The  Adjutant  General  of  the  Army, 
who  ordered  him  to  reiwrt  for  duty,  which  order  he  obeyed.  The  receipt  by  his 
regimental  commander  of  the  order  directing  his  discharge  was  sufficient  notice 
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thereof  to  make  it  effective,  Army  ReguJatioas  152,  and  bis  obedience  of  the 
orUer  to  report  for  duty  and  bis  service  pursuant  thereto  amounted  to  a  construe^ 
tive  reenlistment 

220.d. 

War  Department,  J.  A.  G.  O.,  May  7, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  refers  to  this  ol&ee  tibe 
virlthln  papers  for  remark  upon  (a)  the  recommendation  for  revocation  of  the 
discharge  of  Pvt.  H,  Company  E,  One  hundred  and  twenty-second  Field  Artillery ; 
and  ( b )  the  p&y  status  of  that  soldier,  opinion  upon  each  subject  being  requested. 

Pvt.  H.  enli8te<l  April  24,  1917,  in  Battery  P,  First  Illinois  Field  Artillery, 
National  Guard.  On  May  19, 1917,  he  was  given  a  furlough  of  six  months  by  the  ' 
State  authorities,  with  permission  to  go  beyond  the  seas  to  enable  him  to  serve 
as  an  ambulance  driver  in  France.  On  June  30,  1917,  his  regiment  was  called 
into  the  Federal  service,  and  on  August  5  it  was  drafted  into  the  service  of  the 
ITnitecl  States  and  became  the  One  hundred  and  forty-ninth  Field  Artillery, 
American  Expeditionary  Forces.  When  the  regiment  was  about  to  embark  for 
France,  the  commanding  officer  recommended  that  Pvt.  H,  among  other  absent 
members  of  the  regiment,  be  discharged,  in  order  that  his  place  might  be  filled 
before  his  regiment  departed  for  France.  This  recommendation  was  approved, 
and  on  September  18,  1917,  he  was  discharged  by  authority  of  the  Secretary  of 
War,  and  notation  thereof  made  on  his  service  record.  He  returned  in  October 
from  France' prior  to  expiration  of  his  furlough  and  found  awaiting  him  a  dis- 
cbarge from  the  National  Guard  as  of  August  5,  1917 ;  notwithstanding  this  fact 
he  rei)orted  by  letter  to  The  Adjutant  General  at  Washington,  and  under  date  of 
November  10  was  advised  that  the  record  showed  that  he  was  a  member  of 
Battery  F,  First  Illinois  Field  Artillei-y,  on  furlough  and  directed  upon  expira- 
tion of  his  furlough  to  report  to  the  commanding  officer  Hoboken,  N.  J.,  for  trans- 
liortation  to  join  his  battery.  On  November  19, 1917,  he  was  transferred  from  the 
One  hundred  and  forty-nhith  Field  Artillery  to  the  One  hundred  and  twenty- 
second  Field  ArtUleo'  at  Camp  Logan,  Tex.,  by  Si)ecial  Orders,  No.  55,  Central 
Department,  1917,  pursuant  to  telegraphic  instructions  from  The  Adjutant  Gen- 
eral of  the  Army.  He  joined  that  organization  on  November  22,  1917,  and  was 
assigned  to  Battery  E  of  that  organization,  with  which  ho  Is  now  serving,  and  on 
April  5,  1918,  requested  that  this  discharge  from  the  One  hundred  and  forty- 
ninth  Field  Artillery,  dated  September,  1917,  be  revoked. 

2.  On  August  5, 1917,  the  date  on  \\'hicli  H  was  drafted  Into  the  military  service 
of  the  United  States,  he  was  abst^nt  un  furlough  granted  by  the  adjutant  general 
of  the  State  of  Illinois,  and  did  not  report  tor  duty  until  the  expiration  of  that 
furlough.  The  State  authorities  were  without  right  to  furlough  a  National 
Guardsman  included  in  tiie  draft  .ifter  August  5,  1917.  Therefore,  between  that 
date  and  September  18,  1917,  II  was  technically  absent  without  leave  from  the 
Army  of  the  United  States.  However,  the  offense  was  technical  and  not  culpable, 
and  on  the  latter  date  he  was  discharged  from  the  service  of  the  United  States. 
The  receipt  of  the  order  directing  his  discharge  by  his  regimental  commander 
was  sufficient  notice  of  his  discharge,  and  ho  ceaseil  to  be  a  soldier  of  the  Army 
of  tlie  Unlte<l  States.    Army  Regulations  152. 

Upon  the  expiration  of  the  furlough  granted  by  the  adjutant  general  of  Illinois 
H.  joined  the  One  hundred  and  twenty-second  Field  Artillery  at  Camp  Logan, 
Tex.,  pursuant  to  Special  Ordei-s,  No.  5o,  Central  Department,  1917,  and  is  now 
serving  with  that  organization.  By  acquiescing  in  tliat  assignment  and  serving 
under  it,  he  was  constructively  enlisted  on  that  date.     (Dig.  Ops.  J.  A.  G.,  1912, 

p.  603.) 

3. 1  am  of  the  opinion  that  H.  was  drafted  Into  the  service  of  the  United  States 
under  the  President's  proclamation  of  July  3,  1917,  on  and  from  August  5,  1917, 
on  v/hlch  date  by  the  terms  of  said  proclamation  be  stood  dlscharge<l  from  the 
National  Guard  of  Illinois  and  the  discharge  issued  him  by  the  commanding 
officer  of  the  First  Illinois  Field  Artillery  Is  only  evidence  of  that  fact ;  that  ho 
was  on  tho  '18th  day  of  September,  1917,  discharged  from  the  Army  of  the  United 
States,  the  order  discharging  him  having  been  executed,  can  not  be  revoked  :  that 
on  November  19,  1917,  by  acquiescing  In  Special  Orders,  No.  55,  Central  Dep-'ut- 
ment,  1917,  transferring  him  to  the  One  hundred  and  twenty-second  Field  Artil- 
lery and  serving  with  that  orgsinlzntlon,  he  was  constructively  enlisted  and  is 
now  a  soldier  In  tho  service  of  the  United  States.  It  is  recommended  that  proper 
enlistment  paiwrs  be  prepiued  to  be  executed  by  him  as  of  that  date.  Not  Imving 
sened  under  the  draft  of  July  3,  1917,  he  is  not  entitled  to  pay  prior  to  Novem- 
ber 19,  1917. 

116740*— 19 22 
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MAKBATO&Y  ORDERS:  lA«pi^lle«1>le  l#  OommUsloB  Houes  ■•!  OfrslHg 
or  Operating  Faet^ries. 

It  appears  that  by  the  custom  of  the  business,  cotton  mlll8  do  not  market 
their  product  directly,  but  through  commission  houses  which  do  the  work  ordi- 
narily done  by  the  sjiles  organizations  of  other  manufacturtng  businesses. 
Unless  a  commission  house  Is  the  owner  or  operator  of  the  mill  producing  the 
goods  desired  a  compulsory  order  under  section  120  of  the  national  defense  act 
(39  Stat.  166,  213)  can  not  effectually  be  placed  with  ft;  and  unless  it  owns  or 
I)ossesses  the  nninufactured  goods  desired,  section  10  of  the  act  of  August  10, 
1917  (40  Stat.  276,  279),  authorizing  the  requisitioning  of  supplies  for  the 
Army  is  not  applicable. 

386.  May  7,  1918. 

[Memorandnm  for  Gen.  Crowder.] 

Subject :  Mandatory  orders  to  commission  houses. 

1.  My  views  are  desired  with  reference  to  the  question  raised  In  the  memo- 
randum from  the  War  Industries  Board,  "Finished  Products"  Section,  date<l 
May  3,  1918,  with  regard  to  the  legality  of  placing  mandatory  orders  with  com- 
mission houses  for  goods  required  from  cotton  mills.  It  Is  stated  that  "the 
usual  custom  in  the  sale  of  cotton  goods,"  has  been  for  the  mills  **to  employ 
so  called  commission  houses  for  the  distribution  of  their  products ;  ^  that  the 
"  conmilsslon  houses  handle  all  details  of  billing,  clerical  work,  collections, 
and,  in  many  cases,  finance  the  mills ; "  and  that  the  practice  is  "  for  the  mills 
to  make  formal  contracts  with  the  commIs.sion  houses  covering  a  considerable 
period  of  time,  giving  the  exclusive  sale  of  their  products  to  certain  commission 
houses,  so  in  effect  the  commission  houses  are  to  the  mills  abut  what  a  sales 
organization  is  to  a  factory  which  handles  Its  product  directly."  It  Is  further 
stated  in  the  memorandum  as  follows  : 

"  Should  the  (Tovernment  conclude  to  make  purchases  directly  from  the  mills 
it  would  have  the  elToct  of  abi-ogating  many  contracts  between  mills  and  com- 
mission houses,  and  it  is  the  thought  of  some  of  my  associates  who  are  Intl-" 
mntely  acquainte<l  with  the  practice  which  prevails  In  the  cotton  Industry, 
thfit  such  a  procedure  would  likely  result  disastrously  to  the  harmonious  re- 
lationship now  existing  between  the  Government,  commission  houses,  and  the 
mills,  and  it  is  thought  without  being  of  any  direct  benefit  to  the  (government.** 

2.  In  adflition  to  tl)e  procurement  of  supplies  by  contract  the  statutes  au- 
thorize two  methods  of  procurement,  as  follows: 

(a)  Procurement  by  requisition,  commonly  called  "commandeering."  By 
this  metho<l  supplies  already  manufactun^l  may  be  taken  over  un^Ier  section 
10  of  the  act  of  August  10. 1917  (40  Slat.  276.  279),  compensation  therefor  being 
made  in  acconlance  with  the  requirements  of  that  act. 

(ft)  By  compulsory  orders  or  "Mandatory  Orders,"  under  section  120  of  the 
national  defense  act  of  June  3,  1916  (39  Stat.  166,  213),  which  authorize  the 
placing  of  orders  with  manufacturing  establishments  for  military  supplies, 
and  provides  that  such  ordei*s  shall  have  precedence  over  prior  commercial 
orders. 

3.  Section  120  of  the  national  defense  act.  supra,  according  to  its  tenna 
only  authorizes  *'  the  placing  of  orders  with  manufacturing  establishments 
owning  or  operating  any  manufacturing  plant "  engaged  in  the  manufacture  of 
the  character  of  supplies  desired  or  "  which,  in  the  opinion  of  the  Secretary 
of  War,  shall  be  capable  of  being  readily  transformed  into  a  plant  for  the 
manufacture"  of  the  "necessary  supplies  or  equii)ment."  C<nnpulsory  ordei*hi 
can  only  be  placed  with  the  so-called  conunission  houses  if  their  relation  to  the 
several  cotton  mills  could  l>e  regarded  as  bringing  them  under  the  terms  of  the 
statute,  that  Is,  of  owning  or  oiierating  the  factories  producing  the  cotton  goods. 
I  do  not  understand  from  the  statement  of  facts  that  It  Ls  Intended  to  say  that 
these  commLssion  houses  can  be  legally  so  regarde<l.  The  statute  would  be 
strictly  construed.  In  view  of  Its  penal  character,  providing,  as  it  doe.««,  that  if 
the  manufacturing  establishment  refuses  to  fill  the  order  the  I'resident  is  au- 
thorized to  "  take  immediate  possession  of  such  plant  or  plants,  and  through  the 
Ordnance  Department  of  the  United  States  Army,  to  manufacture  tlierein  in 
time  of  war,  or  when  war  shall  be  Imminent,  such  product  or  material  as  may 
be  required :  "  and  further  tliat  "  the  manufacturing  Industry,  or  the  responsible 
head  or  heads  thereof,  falling  to  comply  with  the  provisions  of  this  section  shall 
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be  guilty  of  a  felooy,  and  uxM>n  conviction  thereof  sliall  -be  punished  by  im- 
prisonment for  not  more  tlian  three  years  and  by  a  fine  not  exceeding  $50,000.'' 
In  Biy  opinion  tiie  statute  would  not  autliorize  the  issue  of  a  mandatory  order  to 
a  commission  house  unless  the  commission  house  is  the  owner  or  operator  of  a 
cotton  mi  It  producing  the  goods  desired.  Of  course,  if  the  commis.sion  house 
has  manufactured  goods  in  stock,  which  I  do  not  understand  to  l>c  the  case, 
it  would  ho  competent  to  procure  tlie  goods,  ikot  by  a  mandatory  order  placed 
luider  section  1^  of  the  national  defense  act,  but  by  roiyiisitioning  the  goods 
on  hand  under  section  10  of  the  act  of  August  10,  1917,  supra. 


REWARD:  Desertion;  Selective  Draft  Act;  Reward  f«r  Delivery  of  Draft 
DelinqueBts. 

A  civil  officer  who  delivers  an  enlisted  man  arrested  as  a  deserter  from  the 
draft  and  presente  a  certificate  issued  in  accordance  with  sections  50  and  51  of 
Selective  Service  Regulations,  Provost  Marshal  General's  Office,  Form  999A.  is 
entitled  to  the  specified  reward  regardless  of  the  result  of  an  examination  made 
by  the  military  authorities  at  the  camp  or  post  where  the  prisoner  is  delivered 
to  determine  the  fact  of  desertion. 

251. 

War  Department,  J.  A.  O.  O.,  May  7, 1918.— To  The  Adjutant  General. 

1.  The  commanding  general  Camp  Gordon,  Ga.,  submits  the  question  whether 
a  civil  officer  delivering  an  enlisted  man  arrested  as  a  deserter  from  the  draft 
and  presenting  a  certificate  issued  in  accordance  with  section  50,  Selective  Service 
Regulations,  Provost  Marshal  General*s  Ofiice,  Form  999,  is  entitled  to  the  pay- 
ment of  the  reward  regardless  of  whether  the  enlisted  man  be  tried  for  deser- 
tion or  not.  In  other  words,  he  inquires  whether  the  certificate  issued  by  the 
local  board  in  accordance  with  section  50  of  the  said  Regulations  is  conclusive 
on  the  military  authorities.  He  states  that  in  the  great  majority  of  cases  an 
investigation  results  in  the  removal  of  charges  of  desertion,  *'  thus  making  it 
impossible  to  charge  the  reward  against  the  soldier's  pay." 

2.  Tlie  said  Regulations  provide,  in  section  50,  that — 

"A  reward  of  $50  is  payable  for  the  apprehension  and  delivery  to  a  military 
camp,  post,  or  station  of  a  deserter  from  the  National  Army  when  the  person 
making  such  delivery  presents  the  certificate  of  a  local  board  prescribed  in 
section  51." 

Section  51  provides  that  upon  the  arrest  of  a  deserter  the  police  official  arrest- 
ing him  shall  take  him  before  a  nearby  Vocal  board,  which  board  shall  immedi- 
ately Inquire  whether  the  olfense  w-as  willful  and  committed  with  an  intent  to 
evade  military  service,  and  if  it  so  finds,  shall  make  and  deliver  to  such  police 
official  a  certificate  to  that  effect  and  direct  such  i)olice  official  to  deliver  the 
de5*erter  to  the  nearest  Army  camp,  post,  or  station.  The  form  of  the  certificate 
is  proscribe<l  on  page  169  of  the  Regulations. 

3.  In  the  opinion  of  this  office  the  Regulations  make  the  certificate  of  the  local 
boanl  conclusive  and  the  reward  is  payable  regardless  of  the  result  of  an  ex- 
amination made  by  the  military  authorities  at  the  camp  or  post  whore  the 
prisoner  is  delivered. 

DISCIPLINE:  Fourteenth  Article  of  War;  Flying  Cadet  Triable  by  Snm- 
raary  Court. 

The  term  "  cadet-"  a?*  ased  in  the  fourteenth  article  of  war  applies  only  to 
cadets  at  the  United  States  Military  Academy  and  does  not  apply  to  enlisted 
men  in  training  camps  designated  as  cadets  under  special  regulations.  Hence 
the  latter  may  be  tried  by  a  summary  court-martial. 

250.4. 

War  Department,  J.  A.  G.  O.,  May  7, 1918.— To  The  Adjutant  General. 

1.  It  appears  from  the  papers  in  reference  that  Flying  Cadet  J,  private,  first 
class,  Signal  Corps,  was  tried  by  summary  court-martial  and  sentenced  to  for- 
feit $100  of  his  pay.  The  sentence  was  approved  by  the  commanding  officer  and 
the  completed  charge  sheet  forwarded  to  the  headquarters  of  the  Central  De- 
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part  men t,  as  required  by  regulations.  The  department  commander  being  in 
doubt  as  to  the  legality  of  the  trial  by  summaiT  court  of  a  person  designated  as 
"  Flying  Cadet,"  forwarded  the  papers  to  this  office  for  a  decision  in  the  matter. 

2.  It  appears  that  enlisted  men  of  the  Signal  Corps  are  detailed  as  privates, 
first  class,  for  training  at  aviation  training  camps,  and  while  in  training  at  said 
camps  such  men  receive  $100  per  month.  By  authority  of  the  Secretai^  of  War, 
in  memorandum  from  the  Chief  of  Staff,  dated  October  29,  1917,  for  the  con- 
venience of  those  in  charge  of  the  flying  schools,  the  designation  of  **  Flying 
Cadet  *'  was  adopted  for  a  class  of  enlisted  men  attending  the  schools  as  candi- 
dates for  commissions.  This  was  authorized  in  order  to  distinguish  these  men 
from  the  Signal  Enlisted  Reserve  Corps  and  to  encourage  this  special  class  of 
students  in  their  work. 

3.  The  fourteenth  article  of  war  states : 

"  Summary  courts-martial  shall  have  power  to  try  any  person  subject  to 
military  law,  except    •    •    •    a  cadet." 

The  term  "  cadet,"  as  used  in  that  article  of  war,  applies  to  cadets  at  the 
United  States  Military  Academy  only  and  does  not  apply  to  enlisted. men  in  train- 
ing cauips  designated  as  cadets  under  special  regulations. 

4.  It  is  the  opinion  of  this  office  that  the  trial  of  First  Class  Pvt.  J,  Second 
Flying  Cadet  Company,  by  summary  court-martial,  was  had  under  proper  au- 
thority of  law. 


SELECT! YE-BR AFT  ACT:  Registration  of  Delinqaents  who  Failed  to  Regis- 
ter on  Jane  5,  1017. 

A  person  subject  to  registration  under  the  selective  draft  act  of  May  18,  1917 
(40  Stat.  76),  who  failed  to  register,  either  in  person  or  by  mail,  at  his  actual 
place  of  legal  residence  on  June  5,  1917,  in  accordance  with  the  requirements 
of  the  presidential  proclamation  of  May  18,  1917,  and  who  is  now  found  at  such 
place,  can  be  arrested  at  that  place  for  failure  to  register  and  can  be  registered 
at  that  place  by  his  local  board.  Section  5,  selective-draft  act,  supra.  With 
respect  to  a  person  subject  to  registration  who  failed  to  register  on  June  5, 
1917,  and  who  is  now  found  at  a  place  other  than  that  w^here  he  was  required 
to  register,  the  President  has  no  authority,  either  by  new  proclamation  or  by 
additional  regulations,  to  require  registration  of  such  person  at  any  place  other 
than  his  actual  place  of  legal  residence  on  June  5,  1917.  It  is  clear  from  tho 
language  of  the  statute,  and  especially  section  5  thereof,  that  Congress  intended 
that  there  should  bo  but  one  proclamation  and  that  registration  should  be  at 
the  place  named  in  such  proclamation.  Nevertheless,  by  virtue  of  section  5  of 
the  statute,  upon  failure  of  any  person  between  the  ag^s  of  21  and  30  years  to 
register  in  accordance  with  the  President's  proclamation  of  May  18,  1917,  such 
person  may  thereupon  be  registered  by  the  local  board  at  the  place  of  his  legal 
residence  on  June  5,  1917.  S«Id  section  5  provides  that  any  person  who  wil- 
fully fails  or  refuses  to  register  "  shall  be  guilty  of  a  misdemeanor  and  shall 
upon  conviction  ♦  ♦  ♦  be  punished  by  imprisonment  for  not  more  than  one 
year,  and  shall  thereupon  be  duly  registered  " ;  but  settled  principles  of  statu- 
tory construction  lead  to  the  conclusion  that  such  registration  need  not  be  post- 
poned until  the  conviction  and  punishment  of  the  delinquent,  but  may  take  place 
immediately  upon  the  failure  to  register;  in  other  words,  the  two  results,  (1) 
conviction  and  punishment  and  (2)  registration,  follow  concurrently  upon  a 
refusal  to  register  and  not  in  the  sequence  named.  Independently  of  section  5, 
In  all  cases  where  a  person  between  the  ages  of  21  and  30  years,  who  is  either 
a  citizen  of  the  United  States,  or  who.  not  being  an  alien  enemy,  had  declared 
his  intention  to  become  a  citis&en,  has  failed  to  register  in  accordance  with  the 
President's  proclamation  of  May  18,  1917,  the  President  may  now,  under  the 
authority  of  section  2  of  the  act,  by  new  and  additional  regulations,  require  the 
local  board,  at  the  place  of  his  legal  residence,  on  June  5,  1917,  to  re^ster  the 
name  of  such  person,  and  thereafter  such  person  will  be  subject  to  draft  and 
induction  into  the  military  service.  It  follows,  therefore,  that  all  persons  In- 
ducte<l  into  the  military  sen'ice,  whether  after  procedure  under  section  5  or 
after  procedure  under  section  2,  are  subject  to  the  military  authorities,  and 
may  either  be  tried  by  court-martial  or  placed  in  actual  military  service  at  any 
place  such  authorities  shall  prescribe. 
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May  8,  1918. 

827.3. 
From:  The  Judge  Advocate  General. 
To :  The  Provost  Marshal  General. 
Subject:  Bequest  for  opinion  concerning  the  right  of  the  President  to  nmke 

different  and  additional  regulations  concerning  registration  of  citizens  liable 

to  draft  under  the  selective-draft  act. 

1.  You  say  that  It  has  repeatedly  been  brought  to  the  attention  of  the  Provost 
Mai*shal  General  that  persons  liable  to  registration  under  the  selective-draft  act 
hare  failed,  to  register ;  that  many  of  such  persons  have  been  arrested  at  places 
other  than  the  places  of  their  legal  residence ;  that  the  Department  of  Justice  has 
decided  that  the  venue  of  the  crime  is  the  place  of  residence  of  the  person  re- 
quired to  register ;  and  that  the  Department  of  Justice  has  refused  to  take  the 
requisite  action  to  secure  the  removal  of  a  person  who  has  improperly  failed  to 
register  to  the  place  where  duty  compelled  him  to  register.  You  flirt lier  state 
that  it  has  been  reported  to  the  Provost  Marshal  General  that  in  most  cases  of 
arrest  the  person  apprehended  would  probably  register  and  thereafter  be  sub- 
ject to  the  normal  process  of  the  selective  draft  if  the  law  or  the  President's 
regulations  would  compel  his  registration  at  the  place  of  his  arrest.  To  meet 
this  situation  you  advise  that  the  Provost  Marshal  General  is  considering  a 
recommendation  that  the  President,  either  bgr  proclamation  or  by  additional 
regulations,  require  that  all  persons  liable  to  registration  who  failed  to  register 
on  June  5,  1917,  or  subsequent  thereto,  shall  hereafter  be  obliged  to  register 
with  the  local  board  at  the  place  where  such  person  may  happen  to  be,  so  that 
any  person  subject  to  registration  who  may  be  arrested  may  either  be  registered 
at  the  place  where  arrested  or  prosecuted  at  that  place  for  failure  to  register. 
The  opinion  of  the  Judge  Advocate  General  is  specifically  asked  *'up<m  the 
question  as  to  whether  or  not  such  a  requirement,  promulgated  by  supplemental 
proclamation  or  new  regulations,  would  be  valid." 

2.  Under  the  facts  above  set  forth  it  would  appear  that  there  can  be  no  par- 
ticular interest  in  the  situation  arising  where  a  person  has  failed  to  register 
and  he  yet  remains  at  the  place  where  it  was  his  duty  ta  register  on  June  5, 
1917,  for  there  is  no  doubt  that  he  can  t)e  arrested  at  that  place  for  failure  to 
register,  and  no  doubt  that  he  can  be  registered  at  that  place  by  the  local  board. 
Therefore  the  only  situation  of  fact  to  which  interest  can  attach  is  tliat  where 
a  person  subject  to  registration  failed  to  register  in  accordance  with  the  re- 
quirements of  the  proclamation  of  May  18,  1917,  and  is  found  at  the  present 
time  at  a  place  other  than  that  where  he  was  bound  to  register  under  said 
proclamation.  With  respect  to  this  situation  the  question  Is  whether  the  Presi- 
dent by  new  proclamation  or  additional  regulations  can  make  it  the  duty  of 
such  person  to  now  register  at  the  place  to  which  he  has  removed,  and,  upon 
his  failure  so  to  do,  thereby  cause  him  to  be  subject  to  prosecution  for  failure 
so  to  register. 

You  have  set  out  an  argument,  or  arguments,  in  support  of  the  proposition 
that  a  new  proclamation  or  additional  regulations  imposing  such  requirement 
and  such  penalty  may  be  made,  and  have  further  set  out  the  argument,  or  argu- 
ments, which  can  be  made  to  the  contrary.  I  am  unable  to  fully  agree  with  the 
argument  thus  suggested  upon  either  side  of  the  question,  and,  as  I  view  this 
matter  from  a  standpoint  different  from  that  taken  by  either  of  the  aforesaid 
arguments,  no  advantage  would  be  derived  from  a  discussion  thereof. 

3.  The  question  propounded  can  not  be  disconnected  from  the  question  of 
registration.  It  calls  for  an  answer  as  to  whether  there  may  be  a  new  date 
fixed  for  registration,  and  as  to  whether  there  may  be  a  new  place  fixed  for 
registration.  Were  it  found  that  there  could  be  a  new  date  and  not  a  new 
place,  the  conclusion  would  be  of  no  practical  value,  for  as  I  have  observed.  If 
the  perscm  who  has  failed  to  register  is  still  at  the  locality  where  he  was  under 
duty  to  register  by  the  proclamation  of  May  18,  1917,  he  may  be  arrested  and 
may  be  registered  against  his  will.  I  need,  therefore,  consider  only  the  ques- 
tion as  to  whether  a  registration  at  a  new  aud  different  place  may  be  requii'ed. 
In  my  opinion  it  can  not  be. 

Section  5  of  the  selective-draft  act  (40  Stat.  76,  80)  provides: 
"And  upon  proclamation  by  the  President    ♦    ♦    ♦    stating  the  time  and 
place  of  such  registration,  it  shall  be  the  duty  of  all  persons  of  the  designated 
ages    ♦    *    ♦    to  present  themselves  for  and  submit  to  registration." 

This  language  indicates  that  Congress  had  in  mind  only  one  proclamation 
fixing  the  time  and  place  for  registration,  at  least  only  one  proclamation  fixing 
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Biieh  time  and  place  for  tlie  same  persons.  And  a  reading  of  the  entire  act  ^^Ivoa 
one  a  very  decided  impression  tliat  Ck)ngress  intended  that  tliere  sliould  be  but 
one  proclamation,  and  that  registration  should  be  at  the  place  named  in  the 
proclamation.  By  the  last  proviso  of  section  5  it  is  very  clearly  indicated  that 
but  one  place  for  registration  may  be  uamed.    That  proviso  is — 

*•  Tliat  in  the  case  of  temporary  absence  from  actual  place  of  legal  residence 
of  any  person  liable  to  registration  as  provided  herein  such  registration  may 
be  made  by  mail  under  regulations  to  be  prescribed  by  the  President." 

This  proviso  makes  it  very  clear  not  only  that  there  can  be  but  one  place 
provided  by  proclamation  for  registration,  but  that  that  one  place  nmst  be  the 
"actual  place  of  legal  residence"  of  the  person  who  is  to  be  registered.  No 
otlier  reason  can  be  assigned  for  providing  that  in  case  of  temporary  absence 
from  actual  place  of  legal  residence,  the  person  whose  duty  it  Is  to  register 
may  register  by  mail.  And,  unless  it  was  the  Intention  of  Congress  that  the 
place  of  registration  should  and  must  be  the  place  of  legal  residence  of  tlie 
person  under  duty  to  register,  there  could  be  no  purpose  to  be  fulfilled  by  the 
proviso  in  question,  for  if  such  person  could  register  wherever  he  might  be 
there  would  be  no  need  for  providing  for  registration  by  mail. 

Section  2  contains  the  following  provision : 

"  Quotas  fov  the  several  States,  Territories,  and  the  District  of  Oohinibia,  or 
subdivisions  thereof,  shall  be  detennined  in  proportion  to  the  population 
thereof." 

I  think  there  can  be  no  doubt  that  Congress  intended  that  quotas  must  be 
based  upon  the  population  of  the  States,  or  subdivisions  thereof,  as  of  the  date 
fixed  for  registration.  If  this  be  the  fact,  such  State  or  subdivision  must  be 
credited  with  everj^  registration  made  ^by  one  of  its  residents,  whenever  or 
wherever  the  registration  be  made.  Therefore,  to  say  that  Congress  intendeil 
that  registration  by  a  resident  of  R.  could  be  made  at  S.  is  to  say  that  CongiTss 
intended  to  introduce  into  the  scheme  of  registration  a  plan  of  procedure  which 
would  be  crude,  cumbersome,  and  onerous,  and  difficrult  of  administration.  This 
fact  alone  militates  against  such  a  construction.  That  the  quota  plan  may  be 
administered  conveniently  and  accurately,  it  is  essential  that  the  residents  of  a 
State  or  subdivision  be  registered  at  the  places  of  their  residence,  and  this  fact 
constitutes  a  strong  argument  for  construing  the  act  as  making  such  reqnire- 
jnent. 

I  know  of  no  other  provisions  of  the  act  which  have,  or  can  liave,  a  direct 
bearing  upon  this  question.  The  provision  above  quoted  permitting  registration 
by  mail  must  be  eliminated  as  senseless  and  useless  unless  we  conclude  that 
Congress  Intended  registration  to  be  made  at  the  legal  place  of  residence  of  the 
person  registering.  To  Ignore  this  provision  is  not  permissible  unless  some 
other  portion  of  the  act  is  so  repugnant  thereto  as  to  require  that  it  be  ignored. 
No  other  provision  of  the  act  is  repugnant  to  this  provision.  On  the  contrary, 
the  apparent  general  intendment  of  the  act,  and  the  si>eclal  provision  regarding 
quotas,  not  only  harmonize  with,  but  give  force  to  the  construction  w^hlch  I 
have  placed  upon  that  proviso.  One  is  tlierefore  bound  to  conclude  that  this 
provision  must  be  given  effect,  and  that  registration  can  only  be  made  at  the 
place  of  residence  of  the  pereon  registering. 

4.  The  conclusion  that  a  new  place  of  registration  can  not  be  fixed  by  the 
President  does  not,  however,  leave  the  Provost  Marshal  General  in  the  helpless 
sltmitlon  suggested  by  Mr.  O'Brlan,  Special  Assistant  to  the  Attorney  General. 
The  particular  portion  of  section  5  considered  by  Mr.  0*Brian  in  arriving  at 
liis  c<»ncluslon  is  as  follows : 

*'And  any  i)erson  who  shall  wilfully  fail  or  refuse  to  present  himself  for  regis- 
tration or  to  submit  thereto  as  herein  provided,  shall  be  guilty  of  a  misde- 
meanor and  sliall,  upon  conviction  in  the  district  court  of  the  United  States 
having  jurisdiction  thereof,  be  punished  by  imprisonment  for  not  more  than 
one  year  and  shall  thereupon  be  duly  registered." 

Mr.  OTSrlan  concludes  that  the  word  "  thereupon  "  in  the  last  clause  must  be 
lield  to  modify  "conviction,"  and  that,  therefore,  the  enforced  registration  can 
not  take  place  prior  to  conviction.  This  conclusion  is  asserted  without  discus- 
sion, and  I  am  forced  to  the  conclusion  that  it  must  have  been  asserted  without 
mature  consideration;  for,  as  I  view  it,  fundamental  rules  of  statutory  con- 
struction require  the  conclusion  that  such  arbitrary  registration  may  be  made 
by  the  board  before  whom  it  was  the  duty  of  the  party  to  have  presented  him- 
self for  registration,  and  that  such  registration  may  be  made  immediately  upon 
failure  of  the  party  to  voluntarily  present  himself  for  registration  and  need  not 
await  his  trial  and  conviction ;  for  instead  of  the  clause  "  and  shall  thereupon 
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be  <luly  reKlsterert  "  mcwUfying  the  preceding  clause  relating  to  the  party's  con- 
viction, It  is  In  faot*part  of  a  com|K)und  sentence,  and  is  correlated  with  the 
clause  which  Mr.  (VBrlan  says  it  ino<Ufies,  namely,  "  simll  be  guilty  of  a  niis- 
demeanor  and  shall,  upon  conviction  in  the  District  Court  of  the  United  States 
having  jurisdiction  thereof,  be  punished  by  imprisonment  for  not  more  than 
one  year.^*  The  latter  portion  of  the  above  extract  from  the  statute  in  fact 
sets  forth  two  different,  di.it i net,  and  separate  results  which  shall,  follow  wilful 
failure  or  refusal  to  preseiit  oneself  for  registration,  or  to  submit  thereto, 
namely,  (1)  the  party  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  con- 
viction in  the  District  Court  of  the  United  States  having  jurisdiction  thereof, 
be  punishetl  by  imprisonment  for  not  more  than  one  year,  and  (2)  the  party 
shall  thereupon  be  duly  registeretl.  The  grammatical  construction  of  the  sen- 
tence does  not  require  the  conclusion  arrivetl  at  by  Mr.  O'Brian;  in  fact  I 
believe  that  considered  solely  as  a  grammatical  proposition  these  two  clauses 
must  be  considered  correlative.  But  bo  that  as  it  may,  the  fundamental  rules 
of  statutory  construction  require  them  to  be  so  considered. 

If  we  construe  section  5  as  requiring  that  the  acts  therein  named  are  to  fol- 
low in  the  sequence  named,  and  only  in  that  sequence,  then  before  a  person 
who  has  not  voluntarily  presented  himself  for  registration  can  be  arbitrarily 
registered,  he  must  be  prosecuted  for  failure  to  so  present  himself,  must  be 
convicted  of  the  charge,  and  must  tliereafter  serve  the  sentence  imposed  upon 
him.  This  means  that  the  enforcement  of  the  criminal  feature  of  the  statute 
is  given  prece<lence  over  that  feature  which  is  intended  to  secure  men  for  tlio 
military  service. 

The  fact  is,  however,  that  the  main  object  of  the  statute  is  to  procure  men 
for  military  service,  and  that  the  penal  clause  was  inserted  not  only  to  provide 
a  punishment  for  offenders,  but  as  an  aid  to  the  accomplishment  of  the  main 
object  by  putting  men  in  fear  of  failing  to  present  themselves  for  registration. 
No  doubt  can  exist  on  this  point.  The  question  for  decision,  therefor,  becomes : 
Did  Congress  by  the  clause  "  and  shall  thereupon  be  duly  registered  "  intend  to 
aid  in  the  execution  of  its  primary  object  or,  in  contravention  thereof,  to  force 
tlie  execution  of  its  secondary  object ;  did  it  intend  tliat  where  a  person  had 
failed  to  register  (iie  Army  could  not  have  his  services  until  after  he  had  been 
convicted  and  punished  f<»r  his  offense ;  that  in  no  case  could  the  Government 
waive  ^prosecution ;  that  in  all  cases  as  a  preliminary  to  the  securing  of  the 
man's  service  the  Government  must  prosecute  and  convict  such  man;  or  did 
It  intend  that  when  a  man  fnllefl  to  register  he  could  thereupon  be  arbitrarily 
registei'ed,  and  that  thereafter  he  could  l>e  tried  and  punished,  or  not,  as  tiie 
Government  should  regard  to  its  gi'eatest  advantage?  It  is  absurd  to  assume 
that  Congress  intendeil  to  place  this  secondary  purpose  as  an  Insurmountable 
obstacle  In' the  way  of  arriving  at  its  primary  purpose.  Men  acting  intelligently 
do  not  thus  carefully  lay  plans  for  their  own  defeat;  and  when  words  in,  or 
the  grammatical  constrmtion  of,  a  statute  lead  to  an  interpretation  which  is 
unintelligent  or  absurd,  the  rules  of  statutory  construction  require  that  woixls 
and  grammatical  rules  nuist  give  place  to  the  true'Intent  of  the  act. 

Endlich,  in  bis  work  of  the  Interpretation  of  Statutes,  section  295,  has  very 
clearly  laid  down  the  extremes  to  which  courts  go  in  construction  when  the 
intent  of  the  legislature  is  clear,  but  the  grammatical  construction,  or  wonls 
used,  would  ordinarily  lead  one  to  arrive  at  a  result  at  variance  with  the 
legislative  Intent.    Ho  there  says : 

**  Where  the  language  of  a  statute.  In  its  ordinary  meaning  and  grammatical 
construction,  leads  to  a  manif*«t  contradiction  of  the  apparent  puriK)se  of  the 
enactment,  or  to  some  inconvenience  or  absurdity,  hardship  or  injustice,  pre- 
sumably not  intende<l,  a  construction  may  be  put  upon  it,  which  modifies  the 
meaning  of  the  words,  and  even  the  structure  of  Uie  sentence.  This  is  done, 
sometimes,  by  giving  an  unusual  meaning  to  particular  words;  sometimes  by 
altering  their  collocation;  or  by  rejecting  them  altogether;  or  by  interpolating 
other  words;  under  the  Influence,  no  doubt,  of  an  irresistible  conviction,  that  tlu* 
Legislature  could  not  possibly  have  intended  what  Its  words  signify,  and  that  the 
mmlifications  thus  made  are  mere  corrections  of  careless  language,  and  really 
give  the  tine  intention.  Tlie  ascertainment  of  the  latter  is  the  cardinal  rule,  or 
rather  the  end  and  object,  of  all  construction ;  and  where  the  real  design  of  the 
Legislature  in  ordaining  a  statute,  although  it  be  not  precisely  expressed,  is  yet 
plainly  perceivable,  or  ascertained  with  reasonable  cin'tahity,  the  language  of 
the  statute  must  be  given  such  a  construction  as  will  carry  that  design  into 
effect,  even  though,  in  so  doing,  the  exact  letter  of  the  law  be  -sacrificed,  or 
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tbough  the  construct  Jon  be,  indeed,  contrary  to  the  letter.  And  this  rule  holds 
good  even  in  the  construction  of  criminal  statutes."  * 

It  is  not  necessary  in  the  present  instance  to  go  as  far  in  the  matter  of  con- 
struction as  is  permissible  under  Mr.  Endlich^s  statement  of  the  law.  The  con- 
struction I  contend  for  does  not  require  the  giving  of  an  unusual  meaning,  to 
any  particular  word,  does  not  sacrifice  the  exact  letter  of  the  law,  does  not 
construe  it  contrary  to  the  letter,  and,  in  fact,  If  it  does  anything  other  than  to 
follow  a  plain,  correct  grammatical  construction,  it  does  no  more  than  alter  the 
collocation  of  phrases. 

In  Studebaker  v.  Perry  (184  U.  S.  258,  262),  speaking  of  a  construction  which 
would  lead  to  an  absurd  result,  the  court  said : 

*'  Such  may  be  the  true  construction  of  the  statute ;  but,  defeating,  a^  It  would 
In  the  case  supposed,  the  main  and  obvious  purpose  of  the  enactment,  such  a 
construction  will  only  be  made  by  a  court  when  compelled  by  the  necessary 
meaning  of  the  language." 

A  case  very  much  in  point  is  Scott  v.  Xegro  Ben  (6  Cranch,  3).  In  this  case 
the  closing  words  of  a  proviso  to  a  certain  statute  were — 

"And  the  residence  of  such  slave  in  some  one  of  the  United  States,  for  three 
years  as  aforesaid  antecedent  to  his  coming  ino  this  State,  shall  be  fully  proved, 
to  the  satisfaction  of  the  naval  oflScer.  or  collector  of  the  tax,  by  the  oath  of 
the  owner,  or  some  one  or  m6re  credible  witness  or  witnesses." 

The  court  said: 

"  The  words  of  this  part  of  the  section  do  not  appear  to  the  court  to  be  con- 
nected, either  in  their  sense  or  in  their  mode  of  expression,  with  the  proviso. 
It  Is  a  distinct  and  a  substantive  regulation.  In  legislation  the  conjunction 
•  and '  is  very  often  used  when  a  provision  Is  made  in  no  degree  dependent  on 
that  which  precedes  it,  and  In  this  case  no  terms  are  employed  which  Indicate 
the  intention  of  the  legislature  prescribing  this  particular  duty  to  make  the 
right  to  the  property  dependent  on  the  performance  of  that  duty." 

In  the  instant  case  there  is  fully  as  much  reason  for  holding  that  the  final 
clause  beginning  "  and  "  Is  not  to  be  construed  in  connection  with  the  clause 
which  precedes  it,  as  in  Scott  v.  Negro  Ben  there  was  for  holding  that  the 
clause  beginning  with  "  and  "  was  not  to  be  construed  as  directly  connected 
with  the  balance  of  the  proviso. 

5.  Paragraph  3,  section  1,  of  the  selective-draft  act,  9upra,  authorizes  the 
President  "  to  raise  by  draft  as  herein  provided  "  certain  troops  named  in  the 
act.  Section  2  of  the  act  is  the  portion  thereof  which  expressly  sets  forth  what 
persons  shall  be  liable  to  military  service  under  said  draft.    This  provision  Is: 

"  Such  draft  as  herein  provided  shall  be  based  upon  liability  to  military 
service  of  all  male  citizens,  or  male  persons  not  alien  enemies  who  have  de- 
clared their  intention  to  become  citizens,  between  the  ages  of  twenty-one  and 
thirty  years,  both  Inclusive,  and  shall  take  place  and  be  maintained  under  such 
regulations  as  the  President  may  prescribe  not  Inconsistent  with  the  terms  of 
this  act." 

Thus  it  is  clear  (1)  that  the  President  Is  authorized  to  raise  these  troops 
by  draft;  (2)  that  he  must  do  this  under  regulations  of  his  own  making  which 
are  not  Inconsistent  with  the  terms  of  the  act;  and  (3)  that  such  draft  shall 
proceed  upon  the  assumption  or  basis  that  all  male  citizens,  or  male  persons 
not  alien  enemies  who  have  declared  their  Intention  to  become  citizens,  be- 
tween the  ages  of  21  and  30  years,  are  subject  to  draft. 

Section  5  covers  an  entirely'dlfferent  subject.  This  section  provides  for  com- 
pulsory registration  of  all  male  persons  between  the  ages  of  21  and  30,  re- 
gardless of  whether  they  fall  within  the  classification  of  section  2  as  subject 
to  draft.  Section  5  must  be  construed  as  Intended  for  an  aid  to  the  President 
in  making  his  draft.  I  do  not  think,  however,  that  It  can  be  construed  as 
limiting  the  President's  powers,  under  section  2,  to  use  other  means  than  the 
registration  for  ascertaining  what  persons  are  subject  to  draft  under  the  pro- 
visions of  section  2,  and  to  thereafter  cause  them  to  be  drafted  Into  the 
military  service.  The  only  limitations  placed  by  section  2  upon  the  President's 
power  to  conduct  the  draft  in  any  manner  that  he  may  see  fit,  is  that  which 
says  that  his  regulations  with  respect  to  it  shall  not  be  "  inconsistent  with  the 
terms  of  this  act."  .There  is  no  provision  In  the  entire  act  which  would  pro- 
hibit the  President  from  requiring  that  the  name  of  any  person  who  had  not 
registered  in  accordance  with  his  proclamation  of  May  18,  1917,  should  be 
placed  by  the  local  board  upon  the  lists  of  persons  subject  to  draft.  This  may 
be  done  independently  of  section  5,  wholly  and  solely  under  the  authority  of 
section  2l    This  power,  therefore,  Is  not  bound  up  with  any  consideration  as 
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to  a  iiorson  falling  to  register  being  guilty  of  a  nilsclemcniior.  nntl  li.;ving  to 
be  tried  nud  punished-  before  he  can  be  registered.  Assuming,  now,  tliat  the' 
delinquent  has  been  arbitrarily  registered  either  under  the  authority  of  section 
6,  or  under  the  separate  authority  of  section  2,  his  induction,  or  noninduction, 
into  the  military  service  will  thereafter  be  determlneil  the  same  as  in  the  case 
of  a  man  who  has  voluntarily  registered.  If  he  does  not  appear  find  chum 
exemption  or  deferred  classification,  the  board  may  induct  him  into  the 
service  and  order  him  to  report.  Thereupon  he  becomes  subject  to  military 
jurisdiction.  If  he  fails  to  report,  then  regardless  of  where  he  may  be,  the 
military  authorities  may  take  possession  of  his  person;  and  he  may  be  either 
tried  by  court-martial  for  failure  to  report,  or  be  placed  in  the  military  service 
at  any  place  the  military  authorities  shall  select. 

6.  My  conclusions  therefore  ai-e:  (1)  The  President  is  not  authorized  by 
new  proclamation,  or  additional  regulations,  to  require  registration  of  any 
person  subject  to  draft  at  any  place  other  than  that  of  his  "actual  place  of 
legal  residence,"  on  the  5th  day  of  June,  1917;  (2)  that  upon  failure  of  any 
person  between  the  ages  of  21  and  30  years  to  register,  In  accordance  witlr 
the  President's  proclamation  of  May  18,  1917,  such  person  may  thereupon  bo 
registered  by  the  local  board  at  the  place  of  his  legal  residence  on  June  5, 
1917,  under  authority  of  section  5;  (3)  that  in  all  cases  where  a  person  between 
the  ages  of  21  and  30  years,  who  Is  either  a  citizen  of  the  United  States  or 
Miio,  not  being  an  alien  enemy,  has  declared  his  intention  to  become  a  citizen, 
has  failed  to  register  in  accordance  w^lth  the  President's  proclamation  of  May 
18,  1917,  the  President  may  now,  under  the  authority  of  section  2,  by  new  ana 
additional  regulations,  require  the  local  board  to  register  the  name  of  such 
person,  and  thereafter  such  person  will  be  subject  to  draft  and  Induction  into 
the  military  service;  and  (4)  that  all  persons  inducted  Into  the  military 
service,  whether  after  the  procedure  set  forth  In  (2),  or  In  (3),  are  subject  to 
the  military  authorities,  and  may  either  be  tried  by  court-martial,  or  placed 
in  actual  military  service  at  any  place  such  authorities  shall  prescribe. 


ALIENS:  Liability  to  Compnlsory  Military  Senice, 

1.  From  the  point^of  view  of  International  law  the  following  rules  as  to  lia- 
bility of  aliens  to  compulsory  military  service  are  well  established:  (a)  An 
alien  in  the  diplomatic  service  Is  exempt,  for,  theoretically,  he  Is  not  in  the 
country  at  all.  Diplomatic  privileges,  however,  do  not  extend  to  consuls,  as 
they  are  not  diplomatic  officers,  but  merely  representatives  for  commercial  pur- 
poses; (&)  an  alien  enemy  can  not  be  compelled  to  serve,  for  otherwise  he 
would  be  compelled  to  fight  against  his  own  country.  This  Is  recognized  by  sec- 
tion 2  of  the  selective  draft  act  (40  Stat.  7G,  77)  ;  (c)  the  alien  enemy  can 
waive  his  exemption  from  draft;  and  if  he  waives  his  exemption,  either  ex» 
prossly  or  silently,  his  retention  In  the  service  Is  lawful;  (d)  an  alien  friend 
who  Is  simply  passing  through  a  country  can  not  be  compelled  to  serve,  other- 
wise than  for  the  temporary  purpose  of  meeting  the  extraordinary  emergency 
of  an  attack  by  banditti  and  the  like,  for  otherwise  commercial  Intercourse 
would  be  clogged  and  a  person  might  be  compelled  to  aid  the  mere  ambitions  of 
a  country  in  which  he  is  a  stranger;  (e)  the  transitory  alien  friend  can  waive 
his  exemption;  (/)  an  alien  friend  who  Is  domiciled,  that  Is  to  say,  who  is  a 
permanent  resident,  can  be  compelled  to  serve ;  for  otherwise  he  would  receive 
the  benefits  of  a  country's  existence  and  government  without  sharing  the  bur- 
dens; (g)  declaration  of  intention  to  become  a  citizen,  though  it  does  not  make 
a  person  a  citizen,  or  even  partially  a  citizen.  Is  excellent  evidence  that  he  is 
properly  to  be  considered  a  permanent  resident;  (7i)  all  of  the  foregolng^can 
be  changed  by  treaty. 

2.  The  Hague  Conference  of  1907,  In  Its  final  act,  said :  "  The  conference  ex- 
pres.«tes  the  opinion  that  the  Powers  should  regulate,  by  special  Treaties,  the 
l>osition,  as  regards  military  charges,  of  foreigners  residing  within  their  terri- 
tories" (2  Malloy's  Treaties,  2379).  That  expression  of  The  Hague  Con- 
ference is  sufficient  proof  that,  in  the  absence  of  treaty,  International  law  will 
recognize  an  alien's  liability  to  some  military  service. 

',\.  The  United  States  has  treaties  with  the  following  countries  granting  ex- 
emption from  military  service  to  all  citizens  of  said  countries:  (a)  Switzer- 
land by  treaties  of  1850  (2  Malloy's  Treaties,  1763,  1764,  Art.  II).  (&)  Spain, 
bv  treaty  of  1902  (2  Malloy,  1701,  1703,  Art.  V).  (c)  Argentina,  by  treaty  of 
1853  (1  Malloy,  20,  23,  Art.  X).  ((f)  Costa  Rica,  by  treaty  of  1851  (1  Malloy, 
841,  844,  Art.  IX),    (e)  Honduras,  by  treaty  of  1864  (1  Malloy,  952,  955,  Art. 
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IX).  (/)  Italy.  l)y  treaty  of  1871  (1  Mnlloy.  SOO.  970.  Art.  Ill),  (ff)  ^Tapnn. 
hv  Mfjity  of  1911  (3  Malloy,  77,  78,  Art.  I).  (/O  Panipuay.  by  twaty  of  1850 
(2  Malloy,  1364,  1367,  Art.  XI).  (f)  Serbia,  by  treaty  of  1881  (2  Malloy.  1612. 
lUir,.  Art.  IV). 

4.  I$y  Consular  Convention  of  1910  with  Sweden  (3  Malloy,  112,  113,  Art. 
Ill),  and  by  similar  agreement  of  182G  with  Deoniark  (1  Malloy,  373,  376,  Art. 
X),  consular  officers  only  are  exempt  from  compulsory  military  service. 

^^.  Treaties  containing  the  «o  called  most  favored  nation  clause  generally  give 
no  exemption  from  military  service.  The  common  form  of  that  clause  Ls.  re- 
st riete<l  to  cijuimerclal  privileges.  The  treaty  of  1856  with  Persia  (2  Malloy, 
1371,  1372,  Art.  Ill)  contains  an  unusual  form  of  most  favored  nation  clause, 
which  probably  covers  exemption  from  military  service  as  well  as  commercial 
privileges. 

6.  Tlie#statutes  of  the  United  States  (30  Stat.  361;  40  Stat.  76)  subject  to 
compulsory  military  service  all  male  persons  of  foreign  birth  who  have  decliired 
their  intention  to  become  citia^ens  of  the  United  States  who  are  within  specified 
ages,  except  alien  enemies. 

220.8. 

Wiir  Department,  .T.  A.  G.  0.,  May  9,  1918.— To  The  Adjutant  General. 

1.  The  Swefllsh  minister  has  asked  the  Secretary  of  State  to  intervene  In 
behalf  of  three  Swedish  subjects  who  are  private  soldiers  now  under  court- 
ma  I'tial  sentence  for  disobedience.  In  1915  the  men  fn  question  declared  their 
Inti'Mtion  to  l)econie  citizens  of  the  United  States;  but  in  1917  they  did  not 
re;:i.ster  under  the  selective  draft  act  (40  Stat.,  76).  For  failure  to  register 
they  were  ti'ied  and  convicted  and  sentenced  in  the  United  States  district  court. 
After  sening  short  sentences  tlie  men  were  turned  over  to  the  military  anthoil- 
tles  at  Fort  Snelllng,  Minn.,  and  later  at  Fort  Dodge,  Iowa,  for  induction  into 
military  service. 

On  I'cbruary  12,  1918,  they  disobey e<l  the  orders  of  their  superior  officers  to 
si^ru  the  enlistment  and  assignment  card,  and  to  draw  military  clothing  and 
W(»ar  It.  For  such  disobedience  they  were  tried  by  general  court-martial  on 
February  25,  1918,  under  the  sixty-fourth  article  of  war.  The  provisions  of  that 
article  are  that  *' Any  person  subject  to  military  law  who,,  on  any  pretense 
whatsoever,  ♦  *  *  willfully  disobeys  an^^  lawful  command  of  his  superior 
officer,  shall  suflTer  death  or  such  other  punishment  as  a  court-martial  maj- 
direct."  The  men  were  convlcte<l,  and  a  sentence  of  25  years  of  confinement  at 
hani  labor  was  adjudgtHl,  with  dishonorable  discharge  and  tlie  forfeiture  of  pay 
and  allowances.  At  the  trial  in  the  court-martial  the  men  had  taken  the  ground 
that  they  were  exempt  as  citizens  of  Sweden  and  also  that  they  were  conscien- 
tious ()l)Jectors  to  war.  The  only  question  to  be  discussed  at  the  present  stage 
is  the  one  regarding  citizenship. 

2.  Uiwn  groimds  which  will  appear  hereafter,  it  is  not  unreasonable  for  the 
Sw^Mllsh  minister  to  suggest  that  the  sentences  sliould  be  reduced.  On  the  other 
huntl,  it  is  necessary  for  this  office  to  emphasize  that  the  men  in  question  were 
sul»j4*<t  to  the  draft,  tluit  they  were  properly  punishable  for  disobedience  to  the 
ta'ders  given,  and  that  any  leniency  shown  to  them  would  be  based  upon  grounds 
which  can  not  be  available  for  Swedish  declarants  offendiag  in  the  future. 

3.  The  (iiK^stlon  is  of  wider  importance  than  the  mere  surface  may  Indicate. 
It  concerns  not  merely  these  tliree  men  but  a  large  number  of  Swedes.  It  con- 
cerns ncft  nierely  Swedes  but  also  citizens  of  many  other  countries.  There  may 
Im>  in  the  Army  at  the  present  time  as  many  as  200,000  declarant  and  nuu- 
dtM'lairant  aliens  whose  rights  and  duties  depend  largely  upon  some  of  the  points 
imohed  in  these  three  cases.  Hence,  it  becomes  necessary  to  present  with  coii- 
siilerable  fullne.ss  the  facts  In  these  cases  and  tlie  general  principles  underlying 
the  dlscussiim.  * 

4.  The  three  men,  C.  J,  and  W,  are  residents  of  St.  Paul,  MIub.  They  are 
natives  of  Sweden.  They  made  formal  declaration  of  intention  to  become 
ciiizens,  the  respe<*tive  dates  of  such  declaration  being,  as  nearly  as  the  men 
recollect,  December  30,  1915,  the  spring  of  1915,  and  November,  1915.  Tlie  alfi- 
flavils  to  this  effect  were  made  at  Minneapolis,  Minn.»  on  February  8,  1918; 
and  certificates  of  Swedish  nationality  were  Issuetl  on  February  12,  1918;  by 
tlie  Swedi.Hh  cH>nsul  at  the  same  city. 

5.  The  three  men  were  separately  tried  before  a  court-martial.  From  their 
answers  to  the  questions  asked,  it  appears  that  they  are  not  above  avemge  in- 
telligence, and  that  they  do  not  have  good  use  of  the  English  language.    They 
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severally  filed  a  written  Btatement  prepared  for  tkeui  by  some  person  not 
named.    Tbe  statement  said,  among  other  tilings : 

"  I  can  not  recognize  tlie  riglit  of  tlie  United  States  Government  to  draft  into 
Its  Army  citizens  of  a  neutral  country,  sucli  as  Sweden.  As  tlie  draft  law  does 
assume  tiiat  riglit  over  persons  wiio  iiave  declared  their  intention  to  become 
citizens,  I  can  not  recognize  that  law  as  lawful  and  must  regard  it  as  violating 
my  rights  as  a  Swedisli  citizen.  As  tlie  declaration  of  intentions  confers  upon 
the  declarant  none  of  the  rights  and  privileges  of  citizenship,  it  follows  that  the 
act  om  not  properly  obligate  the  declarant  to  any  of  tlie  duties  and  obligations 
of  citizenship.  Just  as  tlie  Government  does  not  agree  when  accepting  the 
declaration  of  intention  to  later  accept  the  declarant  as  a  citizen,  so,  it  must 
be  asisumed,  the  declarant  is  not  obligated  to  complete  his  application  for  citi- 
zenship and  can  not  bo  bound  to  become  one.  Just  as  the  Government,  upon 
fuller  investigation  of  the  qualifications  and  character  of  the  declarant,  may 
finally  reject  him,  so  the  declarant,  in  Ills  turn,  upon  his  more  complete  under- 
standing of  the  institutions  and  conditions  of  the  country,  may  change  and  re- 
nounce his  intentions  to  iK'Come  a  citizen  and  subject  himself  to  the  obligations 
or  Uiat  citiy.eaship. 

"As  I  understand  the  treaty  relations  between  the  United  States  Grovemment 
nnd  that  of  Sweden,  subjects  of  Sweden  may  not  be  drafted  by  the  former  Gov- 
ernment even  if  they  have  declared  tholr  intentions  but  liave  not  been  accepteil  as 
citizens.  These  treaty  relations  surely  take  priority  over  the  selective  draft  act 
(40  Stat  76).  This  priority  has  been  recognized  by  the  War  Department  of 
the  United  States  in  the  orders  whicli  have  been  issued  whereby  declarants  who 
are  citizens  of  neutral  countries  shall  be  released  from  Army  service  upon  the 
request  of  their  proper  consulate  services.  But  whether  or  not  this  priority'  and 
right  had  been  thus  recoguizeil,  I  intrust  myself  to  the  protection  of  the  nation 
of  which  I  am  a  citizen  to  ensure  and  .secure  me  the  rights  to  which  I  am  entitled 
under  the  treaty  referred  to." 

G.  The  attitude  eJtpressed  in  the  statement  is  not  now  encountered  for  the  first 
time.  It  may  be  caused  priuciiially  by  luck  of  familiarity  with  the  problem  and 
partly  by  a  belief  that  us  regards  aliens  the  United  States  does  not  know  it.s 
rights  and  does  not  menu  to  perform  its  duties.  Neither  the  riglits  nor  the  duties 
of  the  United  States  as  regards  military  service  of  aliens  are  difficult  to  ascertain. 

7.  It  is  the  duty  of  the  Unite<l  States  to  recognize  that  from  the  point  of  view 
of  international  law  three  large  classes  of  aliens  arc  exempt  from  military 
service : 

(fl)  Allen  enemies,  unless  the  alien  waives  his  exemption; 
(6)  Citizens  of  a  country  with  which  tliere  is  a  treaty  exempting  its  citizens, 
unless  the  alien  waives  his  exemption;  and 

(c)  Aliens  whose  presence  Is  temporary,  unless  the  alien  waives  his  exemption. 

8.  The  more  important  rules  have  just  now  been  stated,  and  for  the  sake  of 
completeness  tliey  will  be  restated,  and  less  important  ones  will  be  added. 

(a)  An  alien  in  the  Diplomatic  Service  is  exempt,  for  theoretically  he  is  not 
in  the  country  at  all. 

(b)  An  alien  enemy  can  not  be  compelled  to  serve,  for  otherwise  he  would  be 
compelled  to  light  against  his  i>wn  country. 

iv)  An  alien  €»nemy  can  waive  his  exemption,  and,  in  fact,  there  are  many 
alien  enemies  in  the  service  to-day. 

(d)  An  alien  friend  who  is  simply  passing  through  a  country  can  not  be  com- 
pelled to  serve  otherwise  than  for  the  temporary  purpose  of  meeting  the  ex- 
traordinary emergency  of  an  attack  by  banditti  and  the  like,  for  otherwise 
commercial  intercourse  would  be  clogged  and  a  person  might  be  compelled  to 
aid  the  mere  ambitious  of  a  country  in  which  he  is  a  stranger. 

'  (c)  A  transitory  alien  friend  can  waive  his  exemption. 

(/)  An  alien  friend  who  is  domiciled — that  is  to  say,  who  is  a  permanent 
resident — can  be  compelled  to  serve,  for  otherwise  lie  woulil  receive  the  bene- 
fits of  a  country's  existence  and  government  without  sharing  the  burdens. 

{g}  The  declaration  of  intention  to  become  a  citizen,  though  it  does  not  make 
a  person  a  citizen,  or  even  partially  a  citizen,  is  excellent  evidence  that  lie  is 
proiHtrly  to  be  considered  a  permanent  resident. 

(/i)  All  this  can  l>e  changed  by  treaty. 

9.  It  is  true  that  there  has  been  obscurity  In  many  discussions  of  an  alien's 
liability  to  military  service.  The  chief  reason  for  the  obscurity  has  been  fail- 
ure to  make  distinctions.  Tliere  is  a  distinction  between  an  alien  who  occu- 
pies a  diplomatic  position  and  an  alien  who  is  simply  a  private  citizen. 
There  is  a  distinction  between  an  alien  enemy  and  an  alien  friend.    There  is  u 
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distinction  between  an  alien  who  is  merely  passing  through  a  country  and  an 
alien  who  makes  a  country  his  permanent  home.  There  is  a  distinction  between 
an  alien  who  is  covered  by  the  provisions  of  k  treaty  and  an  alien  who  relies 
wholly  upon  the  general  doctrines  of  international  law.  Again,  the  case  of 
dvil  war  is  not  necessarily  the  same  as  the  case  of  foreign  war.  Further, 
there  may  be  a  distinction  between  international  law  as  it  was  once  and 
international  law  as  it  is  now.  Finally,  there  is  a  distinction  between  policy 
on  the  one  hand  and  law  on  the  other. 

10.  Bearing  in  mind  the  necessary  distinctions,  a  few  of  the  more  important 
rules  will  now  be  again  restated  and  briefly  disoissed. 

^  (a)  An  alien  occupying  a  diplomatic  position  enjoys  immunity  from  mili- 
tary service,  as  well  as  from  many  other  burdens,  for  he  is  the  representative 
of  a  foreign  country,  present  by  consent,  and  invitation,  and  is  protected  by  a 
host  of  privileges  not  enjoyed  by  a  private  citizen.  Diplomatic  privileges  do 
not  extend  to  consuls,  as  they  are  not  diplomatic  officers,  but  merely  represent- 
atives for  commercial  purposes. 

(6)  An  alien  enemy  is  exempt  from  draft.  This  is  recognized  by  interna- 
tional law  and  also  by  the  statutes  of  the  United  States  (40  Stat.  76.  82). 
Yet  an  alien  enemy  can  waive  his  exemption  from  draft,  and  if  he  waives  his 
exemption,  either  expressly  or  silently,  his  retention  in  the  service  is  lawful, 
though  nosslbly  it  may  be  impolitic. 

(c)  An  alien  friend  has  not  the  sam'e  ground  as  an  alien  enemy  for  claiming 
exemption,  for  he  can  not  say  that  if  exemption  be  refused  he  will  be  compelled 
to  flght  against  his  own  country.  Nevertheless,  an  alien  friend  who  is  merely 
passing  through  a  country,  or  who  is  there  for  a  temporary  purpose,  can  not  t)e 
drafted  into  military  service  other  than  mere  police  duty.  The  reason  for  this 
exemption  fails  as  soon  as  it  Is  clear  that  the  alien  frlen'd  makes  the  country 
his  permanent  home,  and  that  thus  he  profits  by  the  country's  Government  and 
should  contribute  quite  as  much  as  other  residents  to  that  Government's  finan- 
cial and  physical  support.  When  a  person  has  formally  declared  his  intention 
to  become  a  citizen,  he  has  Indicated  clearly  that  he  considers  the  new  country 
his  home;  and  hence  the  selective  draft  act  of  1917  (40  Stat.  76,  82),  treats 
declarants  as  subject  to  draft.  That  the  declarant  means  to  make  this  country 
his  home  is  shown  by  the  requirement  that  when  the  declarant  makes  his  decla- 
ration of  Intention  he  shall  declare  on  oath — 

"  His  intention  to  become  a  citizen  of  the  United  States,  and  to  renounce  for- 
ever all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sover- 
eignty, and  particularly,  by  name,  to  the  prince,  potentate,  state,  or  sovereignty 
of  which  the  alien  may  be  at  the  time  a  citizen  or  subject."     (34  Stat.  596.) 

(d)  It  is  certainly  possible  to  make  treaties  protecting  aliens  from  military 
service.  There  are  in  fact  treaties  which  do  this  to  a  greater  or  less  extent; 
and  these  treaties  throw  a  bright  light  on  the  whole  subject. 

11.  The  Hague  Conference  of  1907  in  its  final  act  said :  "  The  conference  ex- 
presses the  opinion  that  the  powers  should  regulate,  by  special  treaties,  the 
position,  as  regards  military  charges,  of  foreigners  residing  within  their  terri- 
tories "  (2  Malloy's  Treaties  2379 ;  Higgins'  Hague  Peace  Conference  69 ;  2  Scotts* 
Hague  Peace  Conference  289).  That  expression  of  The  Hague  Conference  is 
sufficient  proof  that,  in  the  absence  of  treaty,  general  international  law  recog* 
nizes  an  alien's  liability  to  some  military  service. 

12.  There  are  some  treaties  by  which  a  country  obtains  exemption  from  mili- 
tary service  for  all  its  citizens. 

(a)  The  treaty  of  1850  between  Switzerland  and  the  United  States  (2  Mal- 
loy's  Treaties  1763,  1764)  provides  in  Article  II  that— 

"  The  citzens  of  one  of  the  two  countries,  residing  or  established  in  the  other, 
shall  be  free  from  personal  military  service;  but  they  shall  be  liable  to  the  pecu- 
niary or  material  contributions  which  may  be  required,  by  way  of  compensation, 
from  citizens  of  the  country  where  they  reside,  who  are  exempted  from  the  said 
service." 

(ft)  The  treaty  of  1902  between  Spain  and  the  United  States  (2  Malloy's 
Treaties  1701,  1703)  provides  in  Article  V  that— 

•*  The  citzens  or  subjects  of  each  of  the  High  Contracting  Parties  shall  be 
exempt  in  the  territories  of  the  other  from  all  compulsory  military  service,  by 
land  or  sea,  and  from  all  pecuniary  contributions  in  lieu  of  such,  as  well  as 
from  all  obligatory  official  functions  whatsover."    And  in  Article  XV  that — 

"All  consular  officers,  citizens  or  subjects  of  the  country  which  has  appointed 
them,  shall  be  exempted  from  military  billetings  and  contributions,  and  shall 
enjoy  personal  immunity  from  arrest  or  imprisonment,  except,"  etc 
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(c)  Other  treaties  in  which  the  United  States  has  exempted  from  military 
service  all  resident  citizens  of  certain  countries  are:  Argentina,  1853  (1  Mal- 
lo>',  20,  23.  Art.  X)  ;  Costa  Rica,  1851  (1  Malloy,  341.  344,  Art.  IX)  ;  Honduras, 
1864  (1  Malloy,  952,  955,  Art  IX)  ;  Italy,  1871  (1  Malloy,  960,  070,  Art.  Ill) ; 
Japan,  1911  (3  Malloy,  77,  78,  Art.  I)  ;  Paraguay,  1859  (2  Malloy,  1364,  1367, 
Art.  XI)  ;  Serbia,  1881  (2  Malloy,  1612,  1615,  Art.  IV). 

13.  There  are  other  countries  with  which  there  are  treaties  for  the  exemp- 
tion of  consular  officers  only. 

(a)  The  only  relevant  agreement  with  Sweden  is  found  in  the  Consular  Con- 
vention of  1910  (3  Malloy's  Treaties  112,  113),  which  In  Article  III  says: 

**  Consuls  general,  consuls,  vice  consuls  general,  vice  consuls,  deputy  consuls 
general,  deputy  consuls,  and  consular  agents,  citizens  of  the  State  by  which  they 
lire  appointed  •  ♦  ♦  shall  be  exempt  from  military  billetings,  service  in  the 
Regular  Army  or  Navy,  in  the  militia,  or  in  the  National  Guard." 

ib)  There  is  a  similar  agreement  with  Denmark,  1826  (1  Malloy  373,  376,  Art. 
X). 

14.  It  need  hardly  be  pointed  out  that  when  Sweden  and  the  United  States 
in  making  the  convention  of  1910  mentioned  consuls  and  the  like,  and  omitted 
to  mention  ordinary  resident  alfens,  the  countries  in  Interest  were  recognizing 
the  general  rule  that  aliens  when  permanently  residing  in  a  country  gwe  the 
duty  to  aid  that  country  which  is  supporting  and  defending  them.  It  should  be 
noticed  that  the  convention  with  Sweden  is  dated  1910.  It  is  later  than  the  dis- 
cussions at  The  Hague  Conference  of  1907;  and  if,  as  the  letter  from  the 
Swedish  minister  says,  the  United  States  at  that  conference  Indicated  a  willing- 
ness that  all  aliens  should  be  excused  from  military  service,  it  is  obvious  that 
the  treaty  of  1910  was  made  in  full  knowledge  of  such  a  discussion  and  of  the 
failure  of  the  conference  to  make  such  a  provision.  The  convention  of  1910  is 
proof  that  for  adequate  reasons  Sweden  and  the  United  States  did  not  Intend 
in  1910  that  their  respective  citizens  should  be  exempt  from  the  general  rule 
unless  engaged  in  the  Consular  Service. 

15.  It  may  be  asked  whether  treaties  containing  the  so  called  most  favored 
nation  clause  give  exemption  from  military  service.  The  common  form  of  that 
clause  is  restricted  to  commercial  privileges  and  is  foreign  to  this  discussion. 
There  Is,  however,  a  treaty  with  Persia,  1856  (2  Malloy  >371,  1372,  Art.  Ill), 
which  contains  a  most  favored  nation  clause  of  unusual  scope,  as  follows : 

"  The  citizens  and  subjects  of  the  two  high  contracting  parties,  travelers,  mer- 
chants, manufacturers,  and  others,  who  may  reside  in  the  territory  of  either 
country,  shall  be  respected  and  efficiently  treated  in  all  respects  as  the  subjects 
and  citizens  of  the  most  favored  nation  are  treated." 

That  clause  in  the  treaty  with  Persia  possibly  placed  Persia  in  the  same  class 
with  Spain  and  Switzerland  as  regords  service  In  the  forces  of  the  United 
States.  In  no  other  treaty  to  which  the  United  States  is  a  party  has  a  similar 
most  favored  nation  clause  been  discovered.  The  most  favored  nation  clause  In 
the  treaty  of  1783  with  Sweden,  still  in  force  (2  Malloy  1725, 1726,  Art.  II),  is  of 
the  common  sort,  being  restricted  to  commerw  and  navigation. 

16.  Where  treaties  are  absolutely  silent  there  is  obviously  acquiescence  in 
the  general  rule  that  aliens  permanently  resident  may  be  compelled  to  serve 
the  country  of  their  residence.  In  the  case  of  Sweden  there  Is  something 
stronger  than  the  acquiescence  of  mere  silence ;  for,  as  has  been  pointed  out,  the 
convention  of  1910  mentions  military  service  expressly  and  expressly  restricts 
exemption  therefrom  to  consular  officials. 

17.  It  Is  not  contended  that  discussions  regarding  aliens  In  military  service 
have  Invariably  recognized  the  distinctions  that  have  been  herein  explained. 
It  Is  not  contended  that  when  these  distinctions  have  been  perceived  the  doc- 
trines herein  stated  have  always  limited  the  exemptions  demanded  by  some 
countries,  and  especially  the  demands  made  by  stronger  countries  upon  weaker 
countries.  Yet  the  reasonableness  of  contending  that  what  has  been  said  is 
based  on  high  authority  can  be  shown  easily. 

(a)  Thus  on  July  10,  1868,  Mr.  Seward,  Secretary  of  State,  wrote:  "This 
Government  is  not  disposed  to  draw  in  question  the  right  of  a  nation  in  a  case  of 
extreme  necessity  to  enroll  in  the  military  forces  all  persons  within  its  terri- 
tories, whether  citizens  or  domiciled  foreigners  "  (4  Moores*  International  Law 
Digest,  57). 

(6)  On  April  3,  1869,  Mr.  Fish,  Secretary  of  State,  wrote:  "This  Govern- 
ment, though  waiving  the  exercise  of  the  right  to  require  military  service  from 
nil  residents,  has  never  surrendered  that  right,  and  can  not  object  if  other  goY- 
ernments  insist  upon  it "  {Id,  57). 
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(r)  On  April  6,  1871,  Mr.  Flsb,  Secretary  of  State,  wrote: 
"  I  iiiiist  dedinc  to  enter  into  the  question  to  what  extent  and  under  what 
circumstances  do  our  citizens,  native  or  naturalized  (in  the  absence  of  treaty 
stipulations),  owe  military  service  to  a  foreign  govei'nmeiit  in  whose  dominions 
tliey  are  doniicileil  for  commercial  or  other  purposes.  Tliey  certainly  do  not 
stand  on  the  same  footing  as  mere  travelers  or  temporary  sojourners."  (/cf. 
58.) 

id)  On  !^Iar<rh  7,  1873,  ^Ir.  Davis,  Assistant  Secretary  of  State,  wrote: 
'*  There  is  no  treaty  stipulation  between  the  United  States  and  Great  Britain 
which  exempts  the  citizens  or  subjects  of  either  party  from  militiiry  duty  iu 
the  forces  of  the  other  oitlier  in  peace  or  war.  Consequently  we  can  not  claim 
such  exemption  in  Demerara  as  a  matter  of  right.  As  a  matter  of  comity  or 
reciprocity,  however,  we  certainly  can  claim  them.**    {Id.  58.) 

(c)  On  July  19,  1894,  the  American  ambassador  at  London,  after  an  inter- 
view with' the  British  foreign  secretary,  reported: 

"  The  question  of  the  exemption  of  British  subjects,  resident  In  other 
countries,  from  CH)mpu1sory  military  service,  has  been  submitted  to  tlie  law 
officers  of  the  Crown,  whose  reply  was  to  the  effect  that,  by  the  general  rule 
of  law,  such  exemption  v«*as  not  held  to  exist,  and  that  is  not  claimed  as  a  legal 
right  by  Great  Britain,  but  that,  by  conventional  agreement,  based  ui)on 
mutuality   between   Governments,   such   an   exemption   could  be  established." 

(/d.  64.) 

18.  The  statutes  of  the  United  States  upon  this  subject  are  clear, 
(a)  The  act  of  April  22,  1898  (30  Stat.  3G1),  still  in  force,  says: 

"All  able-bodiecl  male  citizens  of  the  United  States,  and  persons  of  foreign 
birth  who  shall  have  declared  their  intention  to  become  citizens  of  the  Unlttnl 
States  under  and  in  pursuance  of  the  laws  thereof,  between  the  ages  of  eighteen 
and  forty-five  years,  are  hei*eby  declared  to  constitute  the  national  forces,  and, 
with  such  exceptions  and  under  such  conditions  as  may  be  prescribed  by  law, 
shall  be  liable  to  perform  military  duty  in  the  service  of  the  United  States." 

{b)  The  selective  draft  act  of  May  18, 1917  (40  Stat.  76,  77),  in  obvious  allu- 
sion to  the  act  of  1898,  says  in  its  second  section : 

"  Such  draft  as  herein  provided  shall  be  based  upon  liability  to  military 
servi<'e  of  all  male  citizens,  or  male  persons  not  alien  enemies  who  have  de- 
clared their  Intention  to  become  citizens  between  the  ages  of  twenty-one  and 
thirty  years." 

19.  The  statements  flleil  by  the  three  Swedes  show  that  when  the  selective- 
draft  act  of  1917  was  passed  they  were  astonished.  They  had  not  realized 
that  the  declaration  of  Intention  to  becomo  citl>.ens  subjected  them  to  military 
service.  They  may  have  never  heiird  of  the  act  of  1898,  though  it  was  the  law 
of  the  United  States  when  they  entered  the  country,  and  was  the  law  when 
they  declared  their  Intention  to  renounce  Swedish  citizenship.  The  oral  testi- 
mony given  by  them  shows,  fis  has  been  said,  that  they  are  not  of  unusual  intelli- 
gence. It  would  l)e  uureas<mable  to  attribute  to  them  actual  knowledge  of 
the  act  of  1898  or  indeed  of  any  other  specific  law.  It  is  Immaterial  to  learn 
whether  the  mi  of  1898  was  within  the  actual  knowledge  of  the  adviser  who 
put  into  the  mouths  of  those  simple  minded  men  their  somewhat  sophisticated 
statement.  The  act  of  1898  was  the  law  when  they  entered.  It  was  the  law 
when  the  convention  of  1910  was  made  with  Swe<len.  It  was  In  no  way,  save 
as  to  consular  ofticials,  changed  by  that  treaty.  It  was  the  law  when  these  men 
made  their  declaration  of  Intention  to  become  citizens,  and  was  in  no  way  made 
more  sweeping  by  the  selective  draft  act  of  ^1917.  The  adviser  who  wrote  their 
statenient  may  or  may  not  have  known  the  law,  but  It  seems  not  unreasonable  to 
attribute  to  such  an  intelligent  person  as  tluit  adviser  constructive  notice  of  It. 

20.  Allusion  has  been  made  to  the  Swedish  minister's  letter  to  the  Secretary 
of  State.  The  respect  due  to  a  neutral  country  demands  that  the  letter  be 
quoted  in  full.    It  is  as  follows: 

Legation  of  Sweden, 
Washington,  D,  C,  AprU  5,  1918. 

Excellency:  I  have  the  honor  to  Invoke  your  excellency's  Intervention  In 
behalf  of  three  Swedish  subjects,  who  have  received  what  seems  to  me  very 
sevens*  treatment  at  the  hands  of  the  American  war  authorities. 

The  men — (J,  J,  and  W,  of  St.  Paul,  Minn. — ^failed  to  register  on  June  5  last, 
whereupon  they  were  arrested,  tried,  and  sentenced  to  serve  a  term  in  Ramsey 
County  Jail,  Minn. 
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At  the  expiration  of  the  sentence  they  were  turned  over  to  the  military 
Authorities  and  transported  to  Camp  Docjge,  Iowa,  but  before  they  departeil  for 
en  nip  they  deposited  affidavits  concerning  their  cases  with  the  Swedish  consul 
in  Minneapolis  and  requested  him  to  talse  steps  to  bring  about  their  immeiliate 
release.  The  consul  transmitted  the  affidavits,  accompanied  by  nationality  c<»r- 
tiflcutes,  to  the  legation,  but  before  the  legation  had  time  to  examine  the  cases 
word  was  received  that  men  had  declined,  upon  arrival  at  camp,  to  sign  enlist- 
ment cards  and  don  the  uniform  of  the  American  Army,  giving  as  their  reasons 
for  the  refusal  that  they  were  Swedish  citizens,  and  as  such  not  rightfully  sub- 
ject to  the  draft ;  that  they  had  already  served  a  sentence  for  noncompliance 
with  the  American  Selective  Service  Regulations  and  should  not  be  farther  pun- 
islied  by  forcible  indnctlon  into  the  Army ;  that  they  were  conscientious  objec- 
tors; and,  finally,  tiiat  they  had,  through  the  consul  in  Minneapolis  and  tlte 
legation,  tnken  steps  with  a  view  to  obtain  exemption,  and  considered  it  only 
fair  that  they  be  given  an  opportunity  to  await  the  results  of  their  appeal  for 
assistance.  Almost  immediately  upon  this  information  followed  advice  that  tlie 
men  had  been  court-niaii;ialcd  for  disobedience  of  orders  and  sentenced  to  2u 
years  of  Inipris(»nnient  at  Fort  Leavenworth,  Kans. 

While  I  find  little  or  no  excuse  for  the  uien*s  failure  to  obey  orders  upeu 
arrival  at  camp,  I  am,  nevertlieless,  In  view  of  the  circumstances,  sIiocliLecl  at 
the  enormity  of  the  sentence  imi)osed  on  them,  and  I  must,  in  the  name  of  my 
Govern  men  t,  ask  that  your  excellency  he  kind  enough  to  cause  i^elief. 

I  make  this  request  not  only  because  of  the  facts  and  the  circumstances  out- 
llne<l,  but  bei^ause  the  American  position  at  the  secoml  Hague  conference,  tiiat 
neutrals  can  not  lawfully  be  drafted  into  the  Army  of  a  belligerent,  would  make 
it  api>ear  that  the  men  were  forc«d  into  the  Army  as  result  of  provisions  inad- 
vertently enactetl  rather  tlian  because  of  the  spirit  and  intent  of  the  Govern- 
ment.   And  it  would  seem  that  the  men  should  be  treated  accordingly. 

I  l>eg  to  submit  the  men's  certificates  of  nationality  and  affidavits  above  re- 
f erred  to.    With  renewed  assurances  of  my  highest  consideration,  I  remain. 
Your  excellency's  most  obedient  servant, 

\\\  A.  F.  Ekengben. 

His  Excellency  Mr.  Robert  Laxsi.no. 

Secretary  of  State. 

21.  Tlie  Swedish  minister's  letter  shows  a  spirit  of  fairness.  It  admits  that 
it  was  incorrect  for  the  three  men  to  disolH\v  orders.  Whether  they  were  ex- 
empt as  aliens  «»r  not  their  conduct  was  Irregular.  Further,  even  if  they  had 
been  also  entitled  to  be  deemed  conscientious  objectors,  they  should  not  have 
refused  to  ol>ey  the  simple  orilers  given ;  for  they  had  not  been  ordered  to  per- 
form combatant  servii-e.  Ti)e  Swedish  minister  appears  to  realize  all  this. 
Hence,  it  is  pleasant  to  be  able  to  say  that  possibly  a  full  execution  of  tin* 
sentences  need  not  be  exacted.  Death  was  the  possible  penalty,  and  the  men 
rec-eived  25  yeai-s  each.  The  stnitences  are  none  too  severe  for  men  who  know 
exactly  whst  tliey  are  nl>out.  The  only  question  IS  whether  there  should  be 
leniency  because  of  the  certainty  that  these  men  did  not  understand  the  law 
and  iMK'ause  of  the  probability  that  by  persons  upon  whom  they  relied,  possibly 
Socialist  leaders,  they  were  directly  or  indirectly  advised  to  disobey  the  law. 
When  the  Swedish  minister  wrote  his  letter  of  April  3.  1918,  to  the  Secretary 
of  State,  lie  himst'lf  did  not  yet  realize  what  the  duties  of  Swedish  declarants 
were.  It  is  not  strange  that  the  cares  of  his  position  should  have  caused  him 
not  to  become  familiar  with  the  statutes  of  1898.  The  Hague  convention  of 
1907,  and  the  Swedish  convention  of  1910.  There  are  countless  ways  in  which 
the  atmo.«%pben»  of  a  legation  can  be  carried,  however  unintentionally,  to  even 
the  remotest  part  of  the  United  States.  It  Is  not  unreasonable  to  give  to  those 
three  men  some  benefit  from  the  sttitc  of  mind  embodied  in  the  Swedish  min- 
ister's letter,  and  hence  it  may  be  ju.st  for  the  President,  as  Commander  in 
Chief,  to  grant  some  relief.  Obviously  relief  can  not  be  based  upon  a  con- 
cession to  the  view  of  law  expressed  by  the  Swedish  minister.  It  can  be 
based  merely  upon  a  spirit  of  mercifulness  to  the  unfortunate  men  In  question 
and  upon  a  horn"  that  hereafter  Swedish  citizens  will  appreciate  the  rights  of 
the  United  States. 

22.  After  the  sentences  have  been  confirmeil,  it  may  be  well,  as  an  act  of 
clemency,  to  reduce  them  by  one  half.  The  danger  of  creating  an  embarrassing 
precedent  will  be  diminished  if  it  l>e  brought  clearly  to  the  attention  of  such 
Swedish  citizens  as  have  declared  their  intention  to  renounce  Swe<llsh  cltizen- 
BlUp  and  to  become  citizens  of  the  United  States  that  under  the  rules  of  inter- 
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national  law,  as  recognized  by  The  Hagne  conference  of  1907  and  by  the  Swed- 
ish convention  of  1910,  they  are  subject  to  military  service  and  have  the  doty 
to  obey  the  act  of  1898  and  the  selective  draft  act  of  1917. 


INSANITY:  Blscharge;  Pay  and  Allowaaeefl;  TraTel  ExpesBes  and  Pay  of 
Insane  Soldier  Erroneonsly  Disebarged. 

An  insane  soldier,  discharged  from  the  service  without  specific  authority 
from  the  War  Department,  in  violation  of  Army  Regulations  465,  466,  was  trans- 
ferred from  a  general  hospital  to  the  Government  Hospital  for  the  Insane, 
and  was  required  to  pay  his  own  transportation.  The  discharge  was  void.  It 
may  be  ratified  by  the  Secretary  of  War,  In  which  case  it  will  be  effective  and 
will  prevent  reimbursement  of  the  soldier  for  his  traveling  expensesl  If  It  Is 
not  ratified,  the  soldier  will  be  entitled  to  reimbursement  and  also  to  pay  and 
allowances  until  regularly  discharged. 

242.6. 

War  Department,  J.  A.  G.  O.,  May  9,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  ofl^ce  is  requested  whether  C,  now  confined  in  the 
Government  Hospital  for  the  Insane,  St.  Elizabeths,  who  was  given  a  discharge 
from  an  enlistment,  at  Letterman  General  Hospital,  before  his  transfer  to  St 
Elizabeths,  is  entitled  to  reimbursement  of  the  amount  expended  from  his 
personal  funds  for  transportation  and  subsistence  from  Letterman  General 
Hospital  to  Washington,  D.  C. 

2.  It  is  reported  by  The  Adjutant  General  that  C  was  enlisted  Febniary  15, 
1917,  at  Fort  George  Wright.  Wash.,  and  was  discharged  June  5,  1917,  at  the 
Letterman  General  Hospital,  and  "retained  in  that  hospital  under  treatment 
for  insanity  " ;  and,  further,  that  upon  orders  from  The  Adjutant  General's 
Office  he  left  Letterman  General  Hospital  October  20,  1917,  for  Washington, 
D.  C,  and  was  admitted  to  St.  Elizabeths  Hospital  October  25,  1917,  and  is  still 
a  patient  there.  The  commanding  officer  of  the  letterman  General  Hospital 
states  that  0  was  required  to  pay  his  own  expenses  to  Washington,  because  no 
authority  was  known  by  which  he  could  be  furnished  Government  transporta- 
tion. 

3.  If  the  action  taken  at  the  Letterman  General  Hospital  to  discharge  C  was 
based  upon  his  disability  due  to  insanity  and  was  without  specific  authority 
from  the  War  Department,  it  is  the  view  of  this  office  that  such  action  is  null 
and  void  unless  it  be  ratified  by  the  Secretary  of  War.  Army  Regulations  465, 
provide  that  the  insane  of  the  military  service,  except  as  otherwise  provided 
with  reference  to  the  Philippine  Islands,  will  be  reported  through  military 
channels  to  The  Adjutant  General  of  the  Army,  "  That  the  orders  of  the  Secre- 
tary of  War  for  their  disposition  may  be  obtained,"  and  It  Is  directed  in  Army 
Regulations  466,  that  "  An  insane  soldier  will  not  be  discharged  from  the  serv- 
ice except  by  order  of  the  Secretary  of  W^ar."  If  it  should  be  held  that  C's  dis- 
charge was  effective,  then  there  is  no  authority  for  his  admission  to  the  Gov- 
ernment Hospital  for  the  Insane  unless  he  was  an  indigent  person.  Section 
4843,  Revised  Statutes,  as  amended  by  the  act  of  February  9,  1900  (31  Stat. 
7),  prescribes  the  classes  of  persons  who  may  be  admitted  to  the  said  hospital, 
including: 

**  First.  Insane  persons  belonging  to  the  Army,  Navy,  Marine  Corps,  and 
revenue-cutter  service. 

"  Fourth.  Indigent  insane  persons  who  have  been  in  either  of  the  said  services 
and  been  discharged  therefrom  on  account  of  disability  arising  from  such 
insanity." 

It  will  be  observed  that  if  Cs  discharge  was  effective,  he  must  fall  within 
the  fourth  class — that  is,  indigent  insane  persons  who  have  been  discharged 
from  the  service  on  account  of  disability  arising  from  such  insanity — and  this 
office  is  aware  of  no  funds  under  the  War  Department  available  for  the 
transportation  of  such  persons. 

4.  It  is  the  view  of  this  office  that  the  Secretary  of  War  may  ratify  the  dis- 
charge of  0,  in  which  event  there  would  be  no  authority  for  the  payment  of 
his  transportation  expenses  to  Washington,  D.  C,  for  admission  to  St.  Eliza- 
beths Hospital.  On  the  other  hand,  the  action  taken  to  discharge  him  at  the 
I^»tterman  General  Hospital  may  be  treated  as  null  and  void,  because  contrary 
to  the  Regulations,  and,  therefore,  unauthorized,  in  which  event  C  would  be 
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entitled  to  pay  and  allowances  until  his  discharge  shall  hereafter  be  ordered 
by  the  Secretary  of  War,  and  he  would  be  entitled  to  reimbursement  of  the 
expenses  paid  from  his  personal  funds  for  travel  from  the  Letterman  General 
Hospital  to  Washington,  D.  C.  In  so  far  as  this  opinion  is  in  conflict  with 
the  opinion  of  this  office  of  October  4,  1911  (Ops.  J.  A.  G.  O  29059),  In  the  case 
of  T,  referred  to  by  the  Quartermaster  General,  I  think  that  opinion  should  be 
overruled* 

PAT  AND  ALLOWANCES:  Measure  of  Stopt»age  for  Loss  of  Public  Prop- 
erty. 

When  a  stoppage  of  pay  is  ordered  against  an  officer  for  the  money  value  of 
certain  articles  of  property  not  accounted  for  by  him,  it  must  be  upon  the  basis 
of  the  money  value  of  the  articles  as  of  the  date  when  the  officer  failed  to  ac- 
count, and  not  as  of  the  date  of  the  stoppage  or  as  of  the  date  when  the  assess- 
ment of  value  Is  made. 

241.3. 

War  Department,  J.  A.  G.  O.,  May  9,  1918.— To  the  Chief  of  Ordnance. 

1.  These  papers  are  referred  to  this  office  for  an  opinion  In  the  case  presented 
with  reference  to  paragraph  1Q2,  Ordnance  Property  Regulations,  1917.  The 
question  is  when  a  stoppage  is  ordered  against  an  officer  for  the  money  value 
of  property  not  accounted  for  by  him,  shall  it  be  on  the  basis  of  the  money 
value  of  the  articles  prevailing  at  the  time  of  the  stoppage  or  at  the  time  when 
the  loss  actually  occurs? 

2.  Capt  M,  Reserve,  National  Guard,  New  York,  failed  to  properly  account 
for  two  packing  chests  for  bayonets,  model  of  1905;  one  arm  chest  for  model 
of  1903  rifles;  and  five  knives.  He  admits  his  failure  to  properly  account  for 
these  articles,  and  in  the  third  Indorsement,  dated  June  2,  1917,  says : 

•*  I  did  not  feel  that  I  could  present  a  clean  case  to  a  surveying  officer  so  as 
to  be  relieved  of  accountability  and  therefore  have  presenteil  the  vouchers  as 
they  stand,  with  the  expectation  of  having  the  value  stopped  from  my  pay." 

The  stoppage  ordered  Is  $13.25,  based  on  the  money  value  of  the  articles  at 
the  time  the.  stoppage  was  ordered,  April  4,  1918.  Paragraph  162,  Ordnance 
Property  Regulations,  1917,  provides  in  part  as  follows : 

"  When  ordnance  property  has  been  lost  or  destroyed  it  has  been  held  that 
the  money  value  thereof  to  the  United  States  is  the  cost  of  replacing  this  prop- 
erty, and  this  value  will  be  obtained  from  the  ordnance  price  lists  publishing 
the  cost  prices  of  the  articles  lost  or  destroyed." 

3.  Capt.  M  protests  on  the  ground  that,  as  a  period  of  10  months  elapsed  be- 
tween the  third  Indorsement,  in  which  he  acknowledged  liability,  and  the  fourth 
indorsement,  ordering  the  stoppage,  the  money  value  should  be  taken  as  that 
of  the  price  list  prevailing  June  2,  1917,  the  time  of  the  third  indorsement, 
equaling  $10.44. 

4.  In  the  opinion  of  this  office  the  protest  of  Capt.  M  Is  well  taken.  It  may 
be  assumed  that  the  exigencies  of  the  service  required  the  replacing  of  the  ar- 
ticles at  the  time  that  they  were  lost,  and  the  measure  of  damages  for  the  loss 
of  the  property  would  therefore  be  the  cost  of  replacing  the  property  at  that 
time.  The  delay  of  10  months  in  assessing  the  loss  against  Capt.  M  is  not  ac- 
counted for ;  but  in  the  view  of  this  office  it  is  immaterial  when  the  assessment 
was  made.  The  money  value  assessed  should  be  that  of  the  price  list  in  force 
on  June  2, 1917,  when  the  officer  failed  to  account  for  the  property  and  not  that 
prevailing  April  12,  1918,  when  the  assessment  was  made.  See  State  v.  Buckley 
(167  Pac.  1087),  a  case  involving  the  failure  of  a  militia  captain  and  his  bonds- 
men to  account  for  certain  military  equipment  received  prior  to  1913.  The  only 
evidence  offere«l  as  the  fair  value  of  the  equipment  was  the  Federal  price  list 
ef  equipment  and  supplies,  revised  February  1,  1913,  and  it  was  held  that  since 
the  equipment  in  question  should  have  been  accounted  for  long  prior  to  1913, 
the  Federal  price  list  of  February  1,  1913,  was  no  evidence  of  the  value  of  the 
property,  and  that  the  plaintiff  was  properly  nonsuited,  Inasmuch  as  no  verdict 
for  more  than  nominal  damages  could  have  been  returned  under  the  evidence 
submitted. 

5.  It  is  the  opinion  of  this  office,  therefore,  that  the  value  of  the  property  as 
shown  by  the  price  list  in  force  June  2,  1917»  namely,  $10.44,  should  be  the 
aaioant  of  the  stoppage. 

!!«?«•— 19 ^23 
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OFFI€E:  S^Miratloii  lr#iii  Berriee  by  DIseliarse  or  Bkiaifisal. 

An  officer  brought  Into  tbe  service  as  suggested,  or  app<^ted  under  authority 
of  the  second,  third,  fourth,  fifth,  sixth,  or  seventh  paragraphs  of  section  1, 
Kek*ctive-draft  act  of  May  18,  1917  <40  Stat  76),  or  holding  office  by  temporary 
promotion  or  appointment  under  section  8  of  tliat.  act,  or  by  temporary  appoint- 
nient  in  the  Regular  Army  under  the  first  paragraph  of  said  section  1,  may, 
uihIpf  section  9  of  said  act,  be  dischargetl  by  the  President  for  any  cause  wliifh, 
in  his  judgment,  would  promote  the  public  service.  Any  such  officer  may  also 
be  discharged  upon  approval  by  the  President  of  a  report  of  an  efficiency  board 
appointed  under  the  provisions  of  said  section  7  and  General  Orders,  No.  76.  War 
Department,  1917,  where  the  report  is  adverse  to  the  continuance  of  such  officer 
in  the  military  service.  • 

2.  The  commission  of  a  Reserve  officer  may  be  terminated  at  any  time  by  the 
President,  in  his  discretion,  under  section  37,  national  defense  act  of  June  3, 
1916  (39  Stat.  166,  189).  It  may  also  be  terminated  upon  the  approval  of  the 
findings  of  a  board  appointed  pursuant  to  paragraphs  41  and  42,  Special  Regu- 
lations No.  43,  1917,  and  changes  No.  4,  thereof,  January  17,  1918,  relating  to  the 
Officers'  Reserve  Corps,  where  the  findings  are  that,  because  of  habits,  lack  of 
character,  or  Inefficiency,  the  officer  evidences  unfitness  for  the  office. 

3.  Provisional  appointments  pursuant  to  section  23,  national  defense  act, 
may  be  terminated  whenever  it  is  determined,  in  the  manner  described  by  the 
President,  that  the  officer  is  not  of  suitability  and  fitness  for  permanent  appoint- 
ment Paragraph  7,  General  Orders,  No.  76,  War  Department,  1917,  prescribes 
the  manner  in  which  such  determination  is  to  be  made.  Any  officer  belonging 
to  any  of  the  above-mentioned  classes  who  is  discharged  in  accordance  with 
law  and  the  Regulations  referred  to  is  not  entitled  to  trial  by  court-martial  upon 
his  demand  therefor  under  Revised  Statutes,  section  1230. 

4.  An  officer  of  the  Army  summarily  dismissed  from  the  service  Is  entitled 
upon  demand  to  trial  by  Qourt-martial  under  Revised  Statutes,  section  1230, 
but  an  officer  discharged  by  the  President  under  section  9,  selective-draft  act« 
Is  not  entitled  to  demand  trial  by  court-martial. 

250.4. 

War  Department,  J.  A.  G.  O.,  May  10,  1918.— To  The  Adjutant  General. 

1.  In  the  preceding  indorsement  you  ask  for  an  opinion  upon — 

"(a)  Whether  or  not  Dr.  K  is  entitled  to  trial  by  court-martial  under  Revised 
Statutes,  section  1230." 

"(&)  What  officers  of  the  Army,  if  any,  are  entitled  to  trial  under  Revised 
Statutes,  section  1230,  subsequent  to  summary  discharge  or  dismissal  by  the 
President  or  discharge  pursuant  t5  approved  findings  of  boards  of  officers  con> 
vened  in  accordance  with  the  provisions  of  section  9,  act  of  May  18,  1917  (40 
Stat.  76,  82)." 

2.  Paragraph  (a)  of  your  inquiry  will  be  first  considered.  The  papers  in 
reference  show  that  prior  to  August  5,  1917,  Dr.  K.  was  a  member  of  the  Medical 
Corps  of  the  Massachusetts  National  Guard,  holding  the  grade  of  major,  and 
upon  that  day  was  drafted  into  the  .senice  of  the  United  States  under  the  act 
of  May  18, 1917,  supra,  and  appointed  to  the  grade  held  by  him  in  the  National 
Guard.  Thus  he  was  drafted  into  the  Federal  service  and  appointed  to  the 
grade  of  major  pursuant  to  the  second  paragraph  of  section  1  of  the  act  re- 
ferred to,  which  authorized  the  President  "  to  draft  into  the  military  service  of 
the  United  States,  organize,  and  officer  In  accordance  i\ith  the  provisions  of 
section  111  of  said  national  defense  act  (39  Stat.  166,  211),  so  far  as  the  pro- 
visions of  said  section  may  be  applicable  and  not  inconsistent  with  the  terms  of 
this  act,  any  and  all  members  of  the  National  Guard  and  of  the  National  Guard 
Reserves,  and  said  members  so  drafted  into  the  military  service  of  the  United 
States  shall  serve  therein  foi*  the  period  of  the  existing  emergency  unless  sooner 
discharged." 

Section  0  of  said  act  provides  In  substance  that  the  appointments  authorized 
and  made,  as  provided  by  the  second  and  other  enumerated  paragraphs  of 
section  1,  and  by  section  9  of  the  act,  and  temporary  appointments  in  the  Regu- 
lar Army  authorized  by  the  first  paragraph  of  section  1,  shall  be  for  the  period 
of  tlie  emergency  unless  sooner  terminated  by  discharge  or  otherwise,  and — 

"The  President  is  hereby  authorized  to  discharge  any  officer  from  the  office 
held  by  him  under  such  appointment  for  any  cause  which,  in  the  judgment  of 
the  President,  would  promote  the  public  service." 
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This  section  makes  further  provision  for  appointment  by  the  commanding 
general  of  any  division  or  higher  tactical  organization,  or  of  a  territorial  de- 
partment, of  a  board  to  examine  into  and  r^ort  upon  tlie  capacity,  qnaliftca- 
tlons,  conduct,  and  efiiciency  of  any  officer  within  his  command,  other  than 
officers  of  the  Regular  Army  holding  permanent  or  provisional  commissions, 
and  if  the  report  of  such  board  be  adverse  to  the  continuance  of  such  officer 
In  the  service,  and  be  approved  by  the  President,  sucli  officer  shall  be  discharp^e<l. 
The  provisions  which  autliorize  the  appointment  of  efficiency  boards,  so  called, 
do  not  impair  or  restrict  the  power  of  the  President  to  discharge  any  officer 
within  the  enumerated  classes  for  any  cause  wliich,  in  the  Judgment  of  the 
President,  would  promote  the  public  service.  They  are  convened  as  a  matter 
of  administrative  convenience  for  the  purpose  of  examining  into  and  reporting 
upon  the  qualifications  which  go  to  tlie  fitness  of  an  officer  to  remain  in  the 
service  for  the  Information  of  the  President  when  called  upon  to  exercise  the 
executive  power  to  discharge  an  officer,  but  it  is  not  necessary  that  a  board 
be  convened  and  report  made  upon  the  fitness  of  an  officer  as  a  precedent  con- 
dition to  the  exercise  of  tlie  executive  power  to  discharge. 

It  is  assumed  that  Dr.  K.  was  discharged  by  authority  of  the  President  under 
the  above-quoted  provisions  of  section  9,  and  if  so,  the  discharge  was  authorized 
and  Dr.  K.  is  not  entitled  to  trial  by  general  court-martial  under  Revised 
Statutes,  section  1230. 

3.  That  part  of  your  inquiry  embraced  In  paragraph  (6)  thereof  involves 
several  questions  which  will  be  stated  and  answered  separately. 

i>Mrst.  Any  officer  brought  Into  the  service  or  appointed  under  authority  of 
the  second,  third,  fourth,  fifth,  sixth,  and  seventh  paragraphs  of  section  1,  act  of 
May  18,  1917,  or  holding  office  by  temporary  promotion  or  appointment  under 
section  8  of  that  act,  or  by  temporary  appointment  in  the  Regular  Army  au- 
thorized by  the  first  paragraph  of  section  1  of  that  act,  may,  under  section  9 
of  tiie  same  act,  be  discharged  (a)  by  the  President  for  any  cause  which,  in 
his  judgment,  would  promote  the  public  service;  and  (6)  any  sucli  officer,  not 
an  officer  of  the  Regtilar  Army  holding  a  permanent  or  provisional  commission 
therein,  may  be  discharged  upon  approval  by'  the  President  of  the  report  of  an 
efficiency  board,  appointed  under  the  provisions  of  section  7  and  General  Orders. 
No.  76,  VVar  Department,  1917,  adverse  to  the  continuance  of  such  officer  in  the 
military  service. 

Second.  The  commission  of  any  reserve  officer  may  be  terminated  <«)  at  any 
time  by  the  President  under  the  following  provision  of  section  37,  national-de- 
fense act: 

"The  commissions  of  all  officers  of  the  Officers*  Reserve  Corps  shall  be  in 
force  for  a  period  of  five  years  unless  sooner  terminated  in  the  discretion  of 
the  President." 

Or  (&>  upon  the  approval  of  the  findings  of  a  board  appointed  pursuant  to 
pamgraphs  41  and  42,  8(>ecUil  Regulations  No.  43,  1917,  and  Changes  No.  4, 
thereof,  Jan.  17,  1918,  relating  to  the  Officers'  Reserve  Corps,  that  because  of 
habits,  lack  of  character,  or  in^Rciency  he  evidences  unfitness  for  the  office 
which  he  holds. 

Third.  Provisional  appointments  made  by  authority  of  section  23,  national 
defense  act  (39  Stat.  166,  181),  may  be  terminated  at  any  time  under  authority 
of  the  concluding  clause  of  the  first  paragraph  of  section  1,  act  of  May  18, 
1917,  whenever  it  Ls  determined  in  the  manner  prescribed  by  the  President  that 
the  officer  has  not  the  suitability  and  fitness  for  permapent  appointment  Sec- 
tion VII,  General  Orders,  No.  76,  War  Department;:  1917,  prescribes  the 
manner  in  which  it  may  be  determined  that  provisional  and  temporary  officers 
have  not  the  suitability  and  fitness  requisite  for  permanent  appointment. 

An  oflScer  belonging  to  any  of  the  above-enumerated  classes,  discharged  in 
accordance  with  the  provisions  of  law  and  the  regulations  to  which  reference 
has  been  made,  Is  not  entitled  to  trial  by  court-martial  upon  his  demand  under 
Re\ised  Statutes,  section  1230. 

4.  The  remaining  question  to  be  considered  is  what  officers  of  the  Army  are 
entitled  upon  demand  to  trial  by  court-martial  under  the  provisions  of  Revlseil 
Statutes,  section  1230,  when  summarily  dLsmissed  from  the  service.  The  several 
regulations  and  statutory  provisions  which  have  just  been  discussed  relate  to 
discharge  and  not  to  dismissal.  In  military  usage  the  words  **  dismissal "  and 
"  discharge  "  convey  entirely  separate  and  distinct  meanings.  A  person  may  be 
honorably  discharged,  but  can  not  be  honorably  dismissed,  for  the  word  "dis- 
missal "  implies  a  dishonorable  separation  from  the  service.    On  September  8» 
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1917,  tbis  offioe  transmitted  a  memorandnm  to  the  Acting  Chief  of  Staff  (Ops. 
J.  A.  G.  64-350),  in  response  to  an  Inquiry  submitted  in  regard  to  the  construc- 
tion of  section  9,  act  of  May  18,  1917,  in  its  relation  to  Revised  Statutes,  section 
1230,  and  the  following  quotation  therefrom  seems  fully  to  answer  that  part  of 
your  inquiry  relating  to  the  right  of  officers,  summarily  dismissed  by  the  Presi- 
dent, to  demand  a  trial  by  court-martial  under  said  section  1230: 

"  It  is  my  opinion  that  section  1230,  Revised  Statutes,  was  not  repealed  or 
superseded  by  the  act  of  May  18.  1917.  The  application  of  that  section  is,  how- 
ever, limited  by  its  terms  to  a  particular  class  of  cases.  Only  such  officers  as  are 
'dismissed*  from  the  service  on  'charges*  which  can  properly  be  made  the 
subject  of  trial  by  court-martial  are  given  the  right  to  demand  trial  by  court- 
martial  in  the  event  they  believe  themselves  to  have  been  *  wrongfully  *  dismissed. 
This  does  not  mean  that  the  President  may  not  discharge  an  officer,  under  the 
authority  contained  In  the  act  of  May  18,  1917,  against  whom  charges  are  pend- 
ing on  which  It  might  be  proper  to  bring  him  to  trial  by  court-martial.  If  in 
such  case  the  President  should  discharge  the  officer  it  could  only  mean  that  he 
had  adopted  the  expe<lient  of  granting  an  honorable  discharge  in  order  to  ter- 
minate the  services  of  the  officer  in  question,  rather  than  to  dismiss  him  because 
of  the  charge  against  him.  Should,  however,  the  President  dismiss  the  officer 
on  such  charges  rather  than  discharge  him,  as  he  would  have  the  right  to  do, 
such  officer  would,  under  the  provisions  of  said  section  1230,  have  a  right  to  apply 
for  trial  by  court-martial  If  he  should  deem  himself  wrongfully  dismissed." 

It  is,  therefoi-e,  the  opinion  of  this  office  that  the  only  provision  of  prior  law 
which  must  be  considered  in  connection  with  that  part  of  section  9,  act  of  May 
18,  1917,  which  relates  tcf  the  authority  of  the  President  to  discharge  certain 
officers  from  the  offices  held  by  them,  Is  Revised  Statutes,  section  1230.  That 
section  does  not,  however,  serve  in  any  way  to  limit  the  authority  of  the  Presi- 
dent to  *  discharge  *  officers,  but  does  apply  to  his  action  whenever  he  *  dis- 
misses' an  officer  because  of  charges  which  might  be  made  the  subject  of  trial 
by  court-martial. 

CLAIMS:  Appropriations;  Damage  Caused  by  Army  Airplane. 

Damage  to  a  horse  and  buggy  caused  by  a  collision  with  an  airplane  driven 
by  a  private  at  a  Signal  Corps  aviation  school  is  properly  payable  from  the 
appropriation  "  for  payment  of  claims  for  damages  to  and  loss  of  private  property 
incident  to  the  training,  practice  and  operations  of  the  Army."  (40  Stat.  345, 
364.) 

153. 

War  Department,  J.  A.  O.  O.,  May  11. 1918.— To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  is  desired  with  reference  to  the  recommendation  of 
the  Chief  Signal  Officer  that  the  approval  of  the  Secretary  of  War  be  obtained 
and  forwarded  to  the  Auditor  for  the  War  Department,  with  a  view  to  settle- 
ment by  the  accounting  officers  of  the  claims  of  Reese  Miller  and  S.  M.  Miller 
for  damages  In  the  amounts  of  $30  and  $10,  respectively,  for  the  loss  of  a  horse 
and  damages  to  a  buggy,  respectively,  sustained  in  collision  with  airplane  No. 
1465  at  the  Signal  Corps  Aviation  School,  Oerstner  Field,  Lake  Charles,  La., 
February  1,  1918.  It  appears  from  the  papers  that  while  T.  L.  Tansley,  private, 
first  class,  Cadet  Deti^fhqient,  Signal  Corps,  was  attempting  a  get-away  at  W^ood- 
lawn.  La.,  February  1, 1918,  the  airplane  he  was  driving,  No.  146.5,  struck  a  bump 
with  one  wheel,  throwing  it  sideways  and  causing  It  to  collide  with  a  horse 
owned  by  Mr.  Reese  :Miller,  of  Woodlawn,  La.,  valued  at  $30,  killing  the  hoi"se, 
and  also  colliding  with  a  buggy  owned  by  Mr.  S.  M.  Miller,  of  Woodlawn,  I>a., 
breaking  both  hind  wheels  and  seat,  damaging  the  buggy  to  the  amount  of  $10. 
Maj.  J.  H.  Houghton,  junior  military  aviator,  Signal  Corps,  under  date  of 
April  18,  1918,  finds,  as  surveying  officer,  that  the  damages  were  "  due  to  pure 
accident  and  not  the  fault  of  anyone,"  and  that  the  amounts  claimed  as  damages 
are  correct. 

2.  In  the  opinion  of  this  office  these  damages  are  properly  payable  from  the 
appropriation  "  for  payment  of  claims  for  damages  to  and  loss  of  private  prop- 
ertv  Incident  to  the  training,  practice,  and  operations  of  the  Army,"  act  of 
October  6,  1917  (40  Stat.  34.5.  364),  and  it  is  recommended  that  the  claims  be 
approved  and  forwarrte<l  to  the  Auditor  for  the  War  Department  for  settlement, 
as  recommended  by  the  office  of  the  Chief  Signal  Officer  of  the  Axut^,    ... 
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DISCIPLINE:  Jnrisdietion  of  Court-martial  OTer  Enlisted  Minor  ander  16 
Tears  of  Age. 

An  enlisted  minor,  though  under  16  years  of  age,  who  commits  an  offense  prior 

to  his  formal  discharge  from  the  Army  is  subject  to  trial  by  court-martial.    His 

enlistment  is  voidable  but  not  void. 

May  11,  1918. 
250.4. 

From :  The  Offlce  of  the  Judge  Advocate  General. 

To :  The  Department  Judge  Advocate,  Headquarters  Southeastern  Department. 

Subject :  Trial  by  general  court-martial  of  soldier  who  at  the  time  of  his  enlist- 
ment and  trial  was  under  the  age  of  16  years. 

1.  Your  communication  of  March  15  concerning  this  subject  has  been  rend 
wltti  much  interest  and  ably  presents  the  theory  that  the  enlistment  of  a  minor 
under  the  age  of  16  is  not  void  but  voidable  and  subjects  the  minor  to  the  juris- 
diction of  the  court-martial  for  any  offense  committed  by  him  prior  to  his  formal 
discharge  from  the  Army.  This  question  has  been  before  this  office  several  times, 
and  for  reasons  regarded  as  sufficient  in  the  case  being  considered  the  doctrine 
of  Hoskins  v.  Pell  (239  Fed.  279),  was  deemed  controlling,  and  this  offlce  held 
that  the  enlistment  of  the  minor  under  16  years  of  age  was  void ;  that  as  a  result 
-of  such  enlistment  the  minor  did  not  become  subject  to  military  law  and  was 
not  within  the  jurisdiction  of  the  court-martial.  A  further  study  of  the  quej^stlon 
has  led  this  office  to  the  conclusion  that  the  doctrine  of  Hoskins  v,,Pell,  supra,  is 
not  sustaine<l  by  the  weight  of  authority  and  should  not  be  followed. 

2.  In  the  case  of  T.,  to  which  you  refer  in  your  communication,  notwithstand- 
ing at  the  time  of  his  enlistment  he  was  under  the  age  of  16,  he  falls  within  the 
class  of.  persons  subject  to  military  law  under  paragraph  (d)  of  the  second 
urticle  of  war,  and  if  the  proceedings  of  the  court-martial  are  tegular  the 
proceedings  of  the  court  can  be  approved. 


OFFICE:  Effeet  of  Aeceptanee  of  Commission  in  Judge  AdToeate  Geneml's 
Department  upon  Commission  in  the  Line. 

Section  1205,  Revlse<l  Statutes,  which  provides  for  the  transfer  of  officers  from 
the  line  to  the  staff  without  prejudice  to  their  rank  or  promotion  in  the  line  is 
impliedly  repealed  by  the  Army  reorganization  act  of  February  2,  1901  (31  Stat.. 
748,  758),  which  provides  for  the  staff  officers  of  two  classes — those  appointed- - 
and  holding  permanent  commissions  in  the  several  staff  corps  and  departments 
•  and  tho.se  detailed  from  the  line.    The  provisions  of  the  act  of  February  2, 1901, 
supra,  as  to  details  ftom  the  line  to  staff  are  irreconcilable  with  those  of  the 
earlier  statute.    Hence  officers  of  the  line  accepting  staff  commissions  in  the 
Judge  Advocate  General's  Department  thereby  vacate  their  commissions  in  the' 
line. 

210.1.  May  11,  1918. 

[Memorandum  for  The  Adjutant  General.] 

1.  With  your  memorandum  of  March  21,  1917,  you  attach  a  list  of  officers  who 
have  been  appointed  in  the  Judge  Advocate  General's  Department  in  the  grade 
of  major  and  who  have  entered  upon  their  duties  as  such"htft  have  not  resigned 
their  line  commissions.  You  request  an  opinion  whethei^,  under  the  law,  the 
acceptance  of  these  officers  of  commissions  in  the  Judge  Advocate  General's 
Department  vacated  their  line  commissions.  In  the  case  of  Maj.  Howze,  perma- 
nent major.  Field  Artillery,  you  state  that  he  has  not  formally  accepted  his 
cominis.sIon  In  the  Judge  Advocate  General's  Department  but  has  constructively 
nccepte<l  it  by  entering  upon  his  office  as  judge  advocate. 

2.  The  right  to  hold  two  commisslcms  in  the  Military  Establishment  must  be 
found  in  express  legislation,  or  the  acceptance  of  a  second  commission,  either 
formally  or  constructively  by  entering  upon  the  duties  of  the  second  commission 
vacates  the  first  commission. 

3.  Title  14 :  Revised  Statutes  entitled  "The  Army,"  chapter  1,  "  Organization," 
is  a  comprehensive  plan  of  organizing  the  Regular  Army.    In  this  chapter  ap-'  ^ 
]>ears  section  1205,  Revised  Statutes : 

"  Officers  may  be  transferred  from  the  line  to  the  staff  of  the  Army  without' 
prejudice  to  their  rank  or  promotion  in  the  line;  but  no  officer  shall  hold  at  the  * 
8;ime  time  an  appointment  in  the  line  and  an  appointment  in  the  staff  which 
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confer  equal  rank  in  tlie  Army.  When  any  officer  so  transferred  has,  ia  virtue 
of  seniority,  obtained  or  become  entitled  to  a  grade  in  his  regiment  equal  to  the 
grade  of  his  commission  in  the  staff  he  shall  vacate  either  his  commission  in  the 
line  or  his  commission  in  the  staff." 

4.  The  act  of  FebruaiT  2, 1901  (31  Stat.  748,  758),  enUtled  "An  act  to  incrense 
the  efficiency  of  the  permanent  military  establishment  of  the  United  States,"  Is 
In  effect  a  reorganization  of  the  Army,  and  thejconcluding  section  provides: 

"  That  all  laws  and  parts  of  laws  Inconsistent  with  the  provisions  of  this  act 
be,  and  the  same  are  hereby,  repealed." 

Section  15,.  id.,  provides  for  the  organization  of  the  Judge  Advocate  Generars 
Dc^Mirtment,  its  personnel,  for  the  filling  of  vacancies  therein,  nnd  for  acting 
judge  advocates  to  be  detailed  from  officers  of  the  grade  of  captain  or  first  lieu- 
tenant of  the  line,  who  while  so  serving  shall  continue  to  hold  their  commissions 
In  the  arm  of  the  service  to  which  they  permanently  belong,  the  detail  not  to 
exceed  four  years. 

Section  26,  i</.,  provides,  iwfrr  alia: 

**  That  so  long  as  there  remain  any  officers  holding  permanent  appointments 
in  The  Adjutant  GeneraFs  Department,  the  Inspector  General's  Department, 
the  Quartennaster's  Department,  the  Subsistence  Department,  the  Pay  Depart- 
ment, the  Ordnance  Department,  and  the  Signal  Corps,  Including  those  ap- 
pointed to  original  vacancies  ♦  ♦  ♦  they  shall  be  promoted  according  to 
seniority  in  the  several  grades  as  now  provided  by  law  ♦  ♦  ♦  and  when 
any  vacancy  ♦  ♦  ♦  shall  ocair  which  can  not  be  filled  by  promotion  as 
provided  In  this  section  it  shall  be  filled  by  detail  from  the  line  of  the  Army. 
All  officers  so  detailed  shall  serve  for  a  period  of  four  years,  at  the  expiration 
of  which  time  they  s^all  return  to  duty  with  the  line." 

This  act  provides  for  staff  officers  of  two  classes — those  appointed  and 
holding  permanent  commissions  in  the  several  staff  corps  or  departments  and 
those  detailed  from  the  line.  The  provisions  providing  for  detail  of  line 
officers  cover  the  identical  subject  matter  of  Revised  Statutes,  section  1205,  and 
it  is  demonstrable  that  the  provisions  of  the  older  statute  can  not  be  reconciled 
with  the  provisions  of  the  latter  and  that  it  is  impossible  to  give  effect  to  both. 
The  act  of  February  2,  1901,  «uprxi,  does  not  provide  or  anthorize  the  commLs- 
slonlng  of  line  officers  in  the  staff  con>s  and  while  so  commissioned  to  continue 
to  hold  their  line  commission,  but,  on  the  contrary,  provides  only  for  details 
and  limits  the  period  of  details  of  line  officers  in  a  staff  corps  to  four  years. 
This  policy  is  emphasized  by  the  Manchu  Act,  August  24,  1912  (37  Stat  509, 
571). 

5.  The  national  defuse  act,  approved  June  3,  191G  (39  Stat.  1G6,  167), 
^ttltled  *'An  act  for  making  further  and  more  effective  provision  for  the  na- 
tional defense,  and  for  other  purposes,"  provides  for  permaneflt  staff  corps, 
including  that  of  the  Judge  Advocate  General's  Department,  and  contains 
express  authority  for  the  detailing  and  the  conditions  of  detail  of  officers  of 
the  line  of  the  Army.  It  expressly  limits  the  time  of  8er>ice  on  the  general 
staff  to  four  years,  showing  the  intention  on  the  part  of  Congress  to  continue 
the  policy  of  limiting  the  time  of  line  officers  serving  in  the  staff  corps. 

Section  8  of  the  national  defense  act,  supra,  provides  for  the  Judge  Advocate 
General's  Department,  Its  permanent  personnel,  and  for  the  detail  of  acting 
judge  advocates. 

The  pertinent  provisions  of  this  section  are  as  follows: 

** Acting  judge  advocate  may  be  detailed  under  the  provisions  of  existing 
law  for  separate  bilf^ades  and  for  separate  general  court-martial  jurisdic- 
tion: *  *  *  And  provided  further.  That  so  much  of  the  act  of  Congress 
approved  August  twenty -four,  nineteen  hundred  and  twelve,  as  relates  to  the 
detachment  or  detail  of  officers  for  duty  in  the  Judge  Advocate  General's  De- 
partment shall  hereafter  be  held  to  apply  only  to  the  acting  judge  advocates 
authorized  by  law." 

The  existing  law  governing  the  detail  of  acting  judge  advocates  is  found 
in  section  15,  act  of  February  2,  1901  (31  Stat.  748,  751),  the  applicable  por- 
tion being  as  follows :  "  ♦  *  *  for  each  geographical  department  or  tactical 
division  of  troops  not  provided  with  a  judge  advocate  from  the  list  of  officers 
holding  periBanait  commissions  in  the  Judge  Advocate  (^neral's  Department  one 
acting  judge  advocate  with  the  ranlc,  pay,  and  allowances  of  captain,  mounted. 

"Acting  judge  advocates  provided  for  herein  shall  be  detailed  from  officers 
of  the  grades  of  captain  or  first  lieutenant  of  the  line  of  the  Army  w-ho  while 
so  serving  shall  continue  to  hold  their  commissions  in  the  arm  of  tlic  service 
to  which  they  permanently  belong." 
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6.  The  editorial  staff  of  the  Edward  Thompson  Co.,  in  their  work  "  Federal 
Statutes,  Annotated,  1905,"  volume  7,  page  996,  and  the  editorial  staff  of  '  e 
West  Publishing  Co.,  In  their  worlc  "  Unifced  States  Compiled  Statutes,  191ti," 
section  1899  (g),  conclude  that  Revised  Statutes,  section  1205^  had  been  super- 
seiled,  i.  e.,  repealed  by  implication. 

Tlie  general  principles  toucl^lng  repeals  by  implication  in  the  form  of  rules 
wore  formulated  by  the  court  in  Winsloto  v.  Morton  (118  N.  C.  486)  and  are 
quoted  at  length  in  Lewis  Sutherland  Statutory  Construction,  page  465,  as 
follows: 

"(1)  That  the  law  does  not  favor  a  repeal  of  an  older  statute  by  a  later  one  by 
mere  implication. 

"^2)  A  law  will  not  be  deemed  repealed  because  some  of  its  provisions  aro 
retreated  in  a  subsequent  statute,  except  in  so  far  as  the  latter  plainly  appears  to 
have  been  intended  by  the  legislature  as  a  substitute. 

"  (3)  Where  the  later  or  revising  statute  clearly  covers  the  whole  subject  mat- 
ter of  antecedent  acts,  and  it  plainly  appears  to  have  been  the  purpose  of  the 
legislature  to  give  expression  in  it  to  the  whole  law  on  the  subject,  the  latter  is 
held  to  be  repealed  by  necessary  implication." 

7.  I  am  of  the  opinion  that  the  acceptance  of  commissions  in  the  Judge  Advo- 
cate Generars  department  by  the  several  officers  whose  names  appear  on  the  list 
submitted  with  your  memorandum  vacated  their  respective  commissions  in  the 
line  upon  the  date  of  their  several  acceptances  and  that  the  acceptance  of  the 
commission  can  either  be  express  or  constructive  by  entering  upon  the  duties 
under  the  latter  commission^ 


OFFICE:  Effect  of  Aceeptaiiee  by  a  National  CfmarH  Beserre  Officer  of  a 
Commission  in  National  Army  or  Officers'  Beserre  Corps. 

An  officer  of  the  National  Guard  Reserve  vacates  his  commission  therein  by 
accepting  a  commission  in  the  National  Army  or  in  the  Officers*  Reserve  Corps. 

210.1. 

War  Department,  J.  A.  G.  C,  May  11, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  opinion  the  letter  from  the 
adjutant  general,  State  of  New  York,  dated  May  4,  1918,  asking  whether  an 
officer  in  the  National  Guard  Reserve  created  under  section  78  of  the  national 
defense  act  (39  Stat.  166,  202)  should  be  dropped  therefrom  upon  his  accepting  a 
commission  In  the  National  Army  or  In  the  Officers'  Reserve  Corps.  It  is  as- 
sumed that  such  officer  has  taken  the  oath  as  required  under  section  73  of  the 
national  defense  act  and  has  been  recognized  by  the  Militia  Bureau  as  an  officer 
of  the  New  York  National  Guard. 

2.  Special  Regulations,  No.  43,  War  Department,  1917,  paragraph  13,  author- 
ize the  examination  of  National  Guard  officers  for  commission  in  the  Officers' 
Reserve  Corps  and  provides : 

"  They  (National  Guard  officers)  can  not  be  commissioned  as  officers  of  the 
Officers'  Reserve  Coi-ps  until  receipt  of  evidence  of  their  separation  from  the 
National  Guard." 

3.  In  an  opinion  rendered  by  this  office  under  date  of  August  30,  1917  (1  Ops. 
J.  A.  G.  121),  the  following  statement  was  made: 

"  In  my  judgment  one  may  not  hold  two  offices  in  the  saitle  Military  Establish- 
ment without  specific  legislative  authority  therefor.  TMs  may  be  regarded  as 
inferentially  established  by  the  fact  that  Congress  has  deemed  it  necessary  to 
protect  the  commission  of  an  officer  in  the  Regular  Service  when  appointed  to  any 
other  force  in  the  Army  of  the  United  States.  The  Incompatibility  existing 
between  two  offices  in  the  same  Military  Establishment  is  obvious.  ♦  •  * 
Obviously,  an  officer  of  the  National  Army,  for  Instance,  may  not  i>erforra  the 
duties  of  an  officer  of  the  National  Guard,  or  of  a  reserve  officer,  and  his  own 
as  well ;  and  the  same  is  true  of  the  offlcera  of  the  several  forces." 

In  the  instant  case,  the  officer  of  the  National  Guard  Reserve  could  be  ordered 
to  active  duty  status  Immediately,  and  while  it  is  true  it  is  a  State  military 
status,  obviously  It  can  not  be  superimposed  upon  a  Federal  National  Army 
military  status  without  the  consent  of  the  Federal  Government. 

4.  I  am  of  the  opinion  that  an  officer  of  the  National  Guard  Reserve  accepting 
a  commission  in  the  National  Army  or  in  the  Officers'  Reserve  Corps  should  be 
regarded  as  vacating  his  commission  in  the  National  Guard  Reserve* 


OFFICE:  Eligibility  of  Alien  for  Commission  in  Offieers'  Beserre  Corps. 

An  Qllen  who  believed  himself  to  be  a  citizen  was  commissioned  In  the 
Officer'  Reserve  CJorpa  Since  section  37  of  the  national  defense  act  (39  Stat. 
166,  189)  requires  members  of  the  Officers*  Reserve  Corps  to  be  citizens,  and 
since  the  War  Department  has  no  power  to  waive  the  requirements  of  nn  act 
of  Congress,  it  is  Impossible  for  this  alien,  who  had  not  yet  been  naturalized,  to 
retain  his  commission. 

210.1, 

War  Department,  J.  A.  G.  O.,  May  11,  1918.— To  The  Adjutant  General. 

1.  The  question  aslced  is  whether  Second  Lieut.  George  F.  Macdonald,  In- 
fantry Reserve  Corps,  can  legally  retain  his  present  commission.  When  he  was 
commissioned  he  believed  himself  a  citizen  of  the  United  States.  But  he  was 
then,  and  still  is,  an  alien. 

2.  Section  37  of  the  national  defense  act  (39  Stat.  166, 189)  expressly  requires 
members  of  the  Officers*  Reserve  Corps  to  be  citizens.  It  is  beyond  the  power 
of  the  War  Department  to  waive  the  requirements  of  an  act  of  Congress,  And 
hence  it  is  impossible  for  Lieut.  Macdonald  to  retain  his  present  commission. 

3.  The  first  section  of  the  selective^draft  act  (40  Stat.  76)  dl&tlnctly  states 
that  for  the  National  Army  officers  may  be  selected  *'  from  the  country  at 
large,**  and^  as  there  Is  no  requirement  of  citizenship,  It  follows  that,  so  far 
as  the  Statutes  of  the  United  States  are  concerned,  Lieut.  Macdonald  can  be 
commissioned  In  the  National  Army.  The  practice  of  the  War  Department 
to  commission  only  citizens  Is  a  practice  that  can  be  waived.  If  the  practice 
be  waived  in  this  Instance,  It  is  advisable  that  the  commission  in  the  National 
Army  should  take  effect  as  of  the  day  when  Lieut.  Macdonald  was  called  into 
the  service. 


DISCIPLINE :  When  Proper  to  Convene  a  Seeond  Medieal  Board  to  Deter- 
mine Whether  Surgieal  Operation  on  Soldier  is  Necessary. 

Where  a  soldier  is  tried  for  refusing  to  submit  to  a  surgical  operation  after 
ojcamination  and  report  by  a  medical  board  under  General  Orders,  No.  18, 
War  Department,  1918,  and  is  acquitted,  orderly  administration  requires  that 
no  new  board  should  be  convened  unless  there  is  shown  to  have  been,  or  until 
sufficient  time  has  elapsed  to  raise  a  reasonable  presumption  that  there  has 
been,  some  chnnge  in  the  situation  as  to  the  development  of  the  disease  or 
infirmity,  or  as  to  the  character  of  military  duties  required  to  be  performed. 

321.4.  May  13,  19ia 

From :  The  Office  of  the  Judge  Advocate  General. 
To:  The  Division  Judge  Advocate,  Eighty-fifth  Division. 
Subject:  Monthly  report. 

1.  In  your  monthly  report,  dated  May  6,  1918,  you  state  the  following  case: 

A  soldier  alleged  to  be  suffering  from  a  physical  infirmity  was  examined 
by  a  medical  board  under  General  Orders,  No.  18,  War  Department,  1918,  which 
reported  that  a  surgical  operation  was  necessary  to  enable  him  to  perform  prop- 
erly his  military  duties.  After  being  notified  of  the  findings  of  the  board,  he 
persisted  in  his  refuel i to  submit  to  the  operation.  He  was  tried  for  violation 
of  the  ninety-sixth  art^le  of  war  and  acquitted  because  of  testimony  by  one 
of  said  board  that  the  operation  was  not  necessary  to  enable  the  accused  to  per- 
form properly  his  military  duties. 

You  inquire  whether,  without  violating  the  fortieth  article  of  war,  a  new 
board  may  be  convened  and  the  soldier  tried  again  for  refusal  to  submit  to 
an  operation  certified  by  the  new  board  to  be  necessary  in  order  to  enable  him 
to  properly  perform  his  military  duties. 

2.  It  is  clear  that  if  such  new  board  is  convened  and  certifies  that  a  surgical 
operation  is  -  necessary  to  enable  this  soldier  to  perform  properly  his  military 
duties,  and  he  persists  in  his  refusal  to  submit  to  such  operation,  he  will  be 
guilty  of  a  fresh  violation  of  the  ninety-sixth  article  of  war,  and  can  not  plead 
the  fortieth  article  of  war  in  bar  thereof.  On  the  other  hand,  In  the  prior  case 
it  was  determined  by  the  court-martial  that  the  alleged  Infirmity  was  not  in  fact 
sufficient  to  require  an  operation  In  order  to  enable  him  to  perform  properly 
his  military  duties.  Consequently,  as  a  matter  of  orderly  administration,  no 
nev/  board  should  be  convened  unless  there  is  shown  to  have  been,  or  until 
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snf&clent  time  has  elapsed  to  raise  a  reasonable  presumption  that  there  has 
been,  some  change  in  the  situation  as  to  the  development  of  the  disease  or 
Infirmity,  or  as  to  the  character  of  military  duties  required  to  be  performed. 


CIVILIAN  EMPLOYEES:  Bight  to  Pay  durinir  Suspension  Pending  Inves- 
tigation of  Gliarges, 

A  Federal  employee  suspended  during  the  Investigation  of  charges  which  are 
eventually  dismissed  is  not,  upon  being  restored  to  duty,  entitled  to  receive  com- 
pensation for  the  period  of  his  suspension. 

230.14.  May  14,  1918. 

My  Dkar  Mr.  Dempsey  :  I  have  to  acknowle<lge  your  letter  of  the  11th  inquir- 
ing whether  a  Federal  employee  suspended  under  charges  which  are  in  the  end 
dismissed  is  entitled  to  receive  compensation  covering  the  period  of  the  sus- 
pension. 

The  decisions  bearing  upon  this  question  are  not  altogether  in  harmony.  In 
the  case  of  Ijellman  v.  United  States,  decided  January  6,  1902,  by  the  Court  of 
Claims  (37  Ct.  Cls.  128),  Mr.  Justice  Wellden  seemed  to  assume  that  where  a 
person  was  unjustly  suspended  in  the  exercise  of  an  official  duty  and  was  then 
restored  to  duty,  he  was  unquestionably  entitleil  to  whatever  en!ioluments  there 
might  be  due  him  during  the  time  of  his  suspension.  He  reasoned  substantially 
that  the  order  reinstating  the  clerk  to  duty  was  an  invalidation  of  the  suspen- 
sion which  of  necessity  would  entitle  the  employee  to  the  interim  salary. 

This  decision  was  seemingly  in  harmony  with  the  opinion  of  Attorney  General 
Hoar  (13  Ops.  Atty.  Gen.  221)  defining  the  word  "suspended,**  in  which,  inter 
alia,  he  said: 

"  The  word  *  suGfpended  *  imports  that  the  person  suspended  is  still  the  incum- 
bent of  the  office  and  that  the  interruption  of  his  performance  of  its  duties  is 
temporary  and  provisional.*' 

Of  course,  in  any  such  case  it  must  be  conceded  that  during  the  suspension  no 
service  is  render^  by  the  employee  of  the  Government ;  and  if  service  rendered 
is  the  sine  qua  non  of  compensation,  then,  of  course,  such  employee,  even  though 
restored  to  duty,  would  not  be  entitled  to  comj)ensation.  This  was  the  holding 
of  the  Comptroller  of  the  Treasury,  May  4,  1905  (11  Comp.  Dec.  661).  The 
Comptroller,  Mr.  Trace  well,  after  reviewing  the  decisions,  Including  the  Toll- 
man case  and  the  case  of  United  States  v.  Murray  (100  U.  S.  536),  concluded 
that— 

"A  special  agent  of  the  General  I^nd  Office,  who  was  suspended  by  the  Sec- 
retary of  the  Interior  without  pay  i)euding  the  investigation  of  charges  against 
him,  is  not  entitled  upon  being  subsequently  restored  to  duty  to  compensation 
from  the  time  he  was  suspended." 

In  a  more  recent  decision  by  Comptroller  Downey,  January  16, 1914  (20  Comp. 
Dec.  505),  the  same  rule  was  adhered  to  and  expressed  as  follows: 

"  Where  the  employee  has  been  legally  suspended  without  pay,  by  authority 
of  the  head  of  a  department  pending  the  investigation  of  charges,  and  after  the 
investigation  an  order  is  issued  restoring  him  to  duty  with  pay  from  date 
of  suspension,  such  order  will  not  be  construed  as  operating  retroactively  to 
entitle  the  employee  to  pay  during  the  period  of  suspensiwi.*' 

The  ratio  decidendi  of  these  decisions  of  the  Comi^troller  clearly  proceeds 
upon  the  theory  that  a  suspension  during  the  period  of  its  operation,  as  far  as 
the  right  to  compensation  is  concerned,  is  to  all  intents  and  purposes  practically 

a  discharge. 

I  have  therefore  to  inform  you  that  in  view  o*  these  decisions  a  Federal  em- 
ployee suspended  during  the  investigation  of  charges  is  not,  upon  being  restored 
to  duty,  entitled  to  receive  compensation  for  the  period  of  his  suspenl^ion. 


MILITIA:  C^m^tokf  Fnnd,  Disf^oflltioii  of. 

Funds  held  by  a  National  Guard  organization  as  its  own  property  do  not, 
upon  such  organization  being  brought  into  the  Federal  service,  become  subject 
to  the  rules  and  regulations  governing  the  disposition  of  company  funds  unless 
the  organization  so  elects. 
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123,6. 

War  Department,  J.  A.  G.  C,  May  14,  1918.— To- The  Adjutant  General 

1.  The  views  of  this  office  are  desired  with  reference  to  the  question  as  to 
wliether  a  certain  fund  held  by  the  Twenty-fourth  CJompany,  Coast  Artillery. 
New  York  National  Guard,  at  the  time  this  organization  was  called  Into  the 
Federal  service,  July  15,  1917,  is  subject  to  division  pro  rata  upon  the  transfer 
of  certain  members  of  the  company  to  a  new  organization.  The  fact  shown  In 
tlie  papers  may  be  summarized  briefly  as  follows: 

The  Twenty-fourth  Company,  Coast  Artillery,  New  York  National  Guard,  was 
called  into  the  Federal  service  July  15,  1917,  and  included  In  the  draft  of 
Aujnist  5.  On  July  8,  prior  to  the  call,  a  benefit  performance  was  held  at  the 
Columbia  Theater,  Far  Rockaway,  N.  Y.,  for  this  organlzaton,  and  the  sum  of 
$l,fMX)  realized  therefrom  and  paid  over  to  the  company.  On  July  17  at  a 
nuvtinp  of  the  company  It  was  agreed  that  the  money  should  be  placed  on  de- 
posit with  H.  Sellgman,  banker,  of  New  York,  to  be  held  and  Invented  '*  to  the 
best  advantage  of  the  company."  Withdrawals  have  been  made  from  time  to 
time  for  the  benefit,  of  the  company,  "  the  greater  part  of  which  was  expended 
for  tent  floors  and  the  upkeep  of  the  Ford  automobiles  presented  to  the  com- 
pany/' It  is  stated  that  tiiere  remained  of  this  fund  on  May  3, 1918,  about  $380. 
On  January  11,  1918,  a  number  of  enlisted  men  of  the  said  Twenty-fourth  Com- 
pany were  transferred  to  Battery  F  of  the  Fifty-seventh  Company.  Coast  Artil- 
lery Corps,  a  new  organization,  and  request  has  been  made  in  behalf  of  the 
transferred  meti  for  a  pro  rata  share  of  the  fund  under  consideration,  on  the 
ground  that  it  is  a  company  fund  and  subject,  under  Army  Regulations,  to  pro 
raid  division  upon  tlie  transfer  of  members  of  the  company  to  other  organiza- 
tions. 

2.  Tiiere  appear  to  be  no  regulations  governing  tiie  disposition  of  funds  held 
by  National  Guard  organizations  as  their  own  property  upon  being  brougiit  into 
the  Federal  service.  In  the  opinion  of  this  office  such  funds  are  not  subject  to 
the  rules  and  regulations  governing  the  disposition  of  company  funds  unless  the 
company  elects  to  have  them  so  treated.  I  think  such  a  fund  may  be  held  by 
the  company  as  a  special  fund  subject  to  the  conditions,  if  any,  under  whidi 
it  was  acquired,  and  that  the  officer  or  ofllcers  charged  with  its  custody  will 
only  be  held  by  the  military  authorities  to  a  faithful  and  honest  application  of 
the  funds.  In  the  present  case  there  Is  nothing  in  the  papers  to  show  that  any 
conditions  were  Imposed  upon  the  company  with  reference  to  the  application  of 
the  fund,  and  It  Is  the  view  of  this  office  that  the  company  had  the  right,  upon 
entering  the  Federal  service,  to  hold  the  money  as  a  specUil  fund  and  use  It  in 
such  way  as  it  chose. 

3.  Unfler  the  facts  stated  It  Is  quite  clear  that  the  Twenty-fourth  Company, 
Coast  Artillery,  New  York  National  Guard,  did  not  intend  upon  entering  the 
Federal  service  to  turn  the  money  In  question  over  as  a  regular  company  fund. 
On  the  contrary,  the  action  taken  by  the  company  evidenced  an  intention  to  retain 
the  money  as  a  special  fund,  and  since  the  transfer  of  certain  individuals  of  the 
company  to  a  new  organization  did  not  affect  tlie  identity  of  the  company  to 
whom  the  funds  belong.  It  is  the  view  of  this  office  that  there  is  no  obligation 
on  the  part  of  the  company  to  transfer  a  pro  rata  share  of  the  special  fund  to 
the  new  organization  to  which  the  men  were  transferred. 


INSIGNIA  OF  MEBIt;  Wound  Cbeyrons,  Bight  to  Wean 

Under  General  Orders,  No.  6,  War  Department,  1918,  the  right  to  wear  wound 
chevrons  is  confined  to  persons  who  received  wounds  In  action  with  the  enemy 
while  members  of  the  United  States  Army,  and  does  not  Include  those  who 
received  such  wounds  while  members  of  the  Navy,  Marine  Corps,  or  Philippine 
Constabulary. 

421. 

AVar  Department,  J.  A.  G.  O.,  May  15,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  requests  of  this  office 
a  statement  of  opinion  as  to  wiiether  subparagraph  (d),  paragraph  1,  General 
Owlers,  No.  6,  War  Department,  1918,  should  be  interpreted  as  restricting  the 
wearing  of  wound  chevrons  to  persons  who  received  wound  in  action  with  the 
enemy  when  members  of  the  United  States  Army,  or  whether  authority  can  be 
granted  to  persons  now  In  the  military  service  to  wear  tliis  chevron  for  wounds 


OPIKIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  363 

received  In  action  which  members  of  the  United  States  Navy,  United  States 
Marine  Corps,  and  Philippine  Constabulary. 

2.  General  Ordei-s,  No.  G,  War  Department,  1918,  by  subparagraph  {d)  pro- 
Tided  : 

"A  gold  chevron  of  pattern  identical  with  that  of  the  war-service  clievron, 
to  be  worn  on  tlie  lower  half  of  the  right  sleeve  of  all  uniform  coats,  except 
fatigue  coats,  by  each  officer  and  enlisted  man  who  has  received,  or  who  may 
hereafter  receive,  a  wound  in  action  with  the  enemy  which  necessitates  treat- 
ment by  a  medical  officer,  and  an  additional  chevron  for  each  additional  wound ; 
but  not  more  than  one  chevron  will  be  worn  for  two  or  more  wounds  receivecl 
at  the  same  time.  Disablement  by  gas  necessitating  treatment  by  a  medical 
officer  will  be  considered  to  be  a  wound  within  the  meaning  of  the  order." 

The  question  to  be  decided  is  whether  members  of  the  United  States  Navy, 
United  States  Marine  Corps,  and  Philippine  Constabulary  come  within  the 
teinus  "  each  officer  and  enlisted  man  "  used  in  the  general  orders. 

3.  General  orders  issued  by  order  of  the  Secretary  of  War  relate  only  to  the 
Army  of  the  United  States,  the  components  of  wiiich  do  not  include  either  mem- 
bers of  tlie  United  States  Navy,  United  States  Marine  Corps,  or  Philippine 
Constabulary.  The  terms  "  each  officer  and  enlisted  man  "  used  In  said  general 
orders  refer  only  to  the  officers  and  enlisted  men  in  the  Army  of  the  United 
States.  The  duties  of  the  Secretary  of  War  as  declared  by  statute  are  those 
pertaining  to  the  military  forces  and  matters  respecting  military  affairs. 

*'  l^Iembers  of  the  Philippine  Constabulary  are  in  no  sense  a  part  of  the  mili- 
tary forces  of  the  United  States.  The  constabulary  is  essentially  a  domestic 
police  force.  It  derives  whatever  power  it  possesses  to  maintain  law  and  order 
fi-om  the  Philippine  Commission,  and  whatever  it  does  it  does  under  the  civil 
Mnd  not  the  military  authority.  Its  establishment  and  organization  is  provided 
for  in  section  36,  act  of  February  2,  1901  (31  Stat.  748,  757)."  (Ops.  J.  A.  O. 
322.053.  Feb.  7,  19ia) 

No  authority  is  necessary  to  support  the  declaration  that  the  United  States 
Navy  and  tiie  United  States  Marine  Corps  and  the  Philippine  Constabulary 
are  not  part  of  the  Army  of  the  United  States.-  Subparagraph  (d)  of  said 
General  Orders,  No.  6,  refers  only  to  members  of  the  Army  of  the  United  States 
and  "each  officer  and  enlisted  man"  referred  to  in  said  order  means  each 
officer  and  enlisted  man  in  the  Army  of  the  United  States  when  serving  as  a 
member  of  such  Army.  , 

4.  I  am  of  the  opinion  that  subparagraph  <d),  paragraph  1,  General  Orders, 
No.  6,  War  Department,  1918,  should  be  interpreted  as  referring  only  to  officers 
and  enlisted  men  of  the  Army  of  the  United  States  who  receive  wounds  in 
action  with  the  enemy  while  members  of  said  Army,  and  from  this  it  neces- 
sarily follows  that  authority  can  not  be  granted  to  persons  now  in  the  military 
service  to  wetir  this  chevron  for  wounds  received  in  action  while  members  of  the 
United  States  Navy,  United  States  Marine  Corps,  or  the  Philippine  0>n8tabu- 
lary. 


GOTEBNMENT  AGENCIES :  Bates  for  Offleial  Telegrams  Sent  by  Company 
Erecting  Powder  Plant  as  Agent  of  Gorernment 

The  Government  rates  and  conditions  for  telegraph  messages,  established  by 
the  Postmaster  General  under  the  act  of  July  24,  1866  (14  Stat.,  221),  apply  to 
telofrrams  of  tlie  Thompsou-Starrett  Co.,  constructioh  Aanager  for  the  United 
States  of  America  in  constructing  a  smokeless  powder  plant  near  Charleston. 
W.  Va.,  sent  by  that  company  and  its  officers  and  servants  to  departments  of 
the  Government,  to  other  Government  representatives  and  officials,  and  to  non- 
governmental persons,  all  upon  business  wholly  relating  to  the  construction  of 
the  smokeless  powder  plant.  Section  2  of  said  act  provides  "  that  telegraphic 
communications  between  the  several  departments  of  the  Government  of  the 
United  States  and  their  officers  and  agents  shall,  in  their  transmission  over  the 
lines  of  said  companies,  have  priority  over  all  other  business,  and  shall  be  sent 
at  rates  to  be  annually  fixed  by  the  Postmaster  General."  By  the  terms  of  the 
contract  between  the  Thorapson-Sbirrett  Co,  and  the  War  Department,  that 
company  is  constituted  an  agent  and  servant  of  the  United  States.  The  capital 
to  build  the  powder  plant  Is  furnished  by  the  Government  The  employees  and 
workmen  and  all  the  cost  of  the  work  are  paid  by  the  Government.  The  tele- 
prams  are  Government  buslues.s  and  the  cost  thereof  Is  payable  from  public 
moneys  and  must  be  accounted  for  by  the  officer  or  officers  making  the  payment 
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483.1. 

War  Department.  J.  A.  G.  O.,  May  16,  1918.— To  the  Director  of  the  United 
States  Government  Explosives  Plants. 

1.  The  letter,  dated  May  13,  1918,  to  the  Judge  Advocate  General,  from  the 
Director  of  the  United  States  Government  Explosives  Plants,  requests  the 
opinion  of  this  office  on  the  question  whether  the  Government  rates  and  condi- 
tions for  telegraph  messages,  established  by  the  Postmaster  General  under  the 
act  of  July  24,  1866  (14  Stilt.,  221),  apply  to  telegrams  by  Thompson -Starrett 
Co.,  construction  manager  for  the  United  States  of  America  In  constructing  a 
smokeless  powder  plant  near  Charleston,  W.  Va.,  sent  to  departments  of  the 
Government,  and  sent  by  that  company  and  its  officers  and  servants  to  other 
Government  representatives  and  officials,  and  sent  by  the  officers  and  servants 
of  that  company  to  nongovernmental  persons,  all  upon  business  wholly  relating 
to  the  construction  of  the  smokeless  powder  plant. 

2.  A  copy  of  a  letter  from  J.  C.  Willever,  vice  president  of  the  Western  Union 
Telegraiih  Co.,  accompanies  the  letter  of  the  Director  of  the  United  States  Gov- 
ernment Explosives  Plants.  That  letter  protests  against  the  inclusion  of  such 
telegrams  in  the  Government  rates  and  giving  them  the  preference  as  required 
by  the  act.  Mr.  Willever  in  his  letter,  after  quoting  a  part  of  the  act  of  July 
24,  1866,  supra,  and  apart  of  the  opinion  of.  The  Attorney  General  (14  Ops. 
Atty.  Gen.  278),  says,  inter  alia: 

"  It  will  be  obs'ervecl  that  the  definition  of  the  act  limits  the  right  to  the  gov- 
ernment rate  not  to  all  messages  for  which  the  Government  shall  pay  but  to 
telegrams  between  the  several  departments  of  the  Government,  their  officers 
and  agents.  The  fact  that  the  message  is  paid  for  by  the  Government  is  not 
sufficient,  but  it  mu.st  be  sent  by  an  agent  of  one  of  the  departments  of  the 
Government,  or  an  officer  to  another  officer  or  agent  of  such  department  or  of 
another  department.  The  act  of  CJongress  specifically  refers  to  the  term  'de- 
partment of  the  Government*  as  such  term  was  definitely  understood  at  the 
time  of  the  passage  of  the  act,  and  at  the  time  of  the  acceptance  by  the  Western 
Union  Telegraph  Co.,  June,  1867.  Such  act  and  acceptance  by  the  telegraph 
company  is  to  be  read  as  a  contract  between  the  Government  and  the  company 
under  which  the  company  was  granted  certain  definite  rights,  and  by  way  of 
consideration  for  such  rights  assumed  equally  certain  definite  obligations,  and 
these  were  expressed  as  above  Indicated  in  the  act  of  Oingress,  and  must  be 
measured  by  the  terms  of  the  act  and  by  the  Intention  and  understanding  of 
the  parties  at  the  time  of  its  acceptance." 

3.  The  Thompson-Starrett  Co.  Is  acting  as  construction  manager  for  the 
United  States  In  the  construction  of  a  smokeless  powder  plant  near  Charleston, 
W.  Va.  By  the  terms  of  the  contract  between  the  company  and  the  United 
States,  execute<l  January  18,  1918,  that  company  Is  constituted  an  agent  and 
servant  of  the  United  States.  In  the  letter  of  D.  C.  Jackllng,  special  director  of 
the  construction  of  the  i)owder  plant  to  the  Secretary  of  War,  dated  January 
5,  1918,  he  says: 

"  The  construction  manager  and  the  .special  director  (myself)  act  as  agents 
of  the  Unltefl  States  of  America."  This  letter  was  **  Indorsed  and  approved  " 
by  the  Secretary  of  War  January  17,  1918,  and  the  contract  execute<l  January 
18,  1918.  The  contract  was  executed  by  the  War  Department  and  the  Thomp- 
son-Starrett Co.  Is  a  servant  of  the  W^ar  Department  In  the  business  referred 
to.  It  furnished  none  of  the  capital  to  build  the  powder  plant ;  this  is  furnished 
by  the  Government.  It -has  nothing  to  do  with  the  payment  of  the  employees 
and  workmen;  they  are^pald  by  the  Government.  It  acts  as  an  agent,  and, 
being  a  corporation,  must  necessarily  act  through  its  officers,  agents,  and  ser- 
vants. Its  compensation  is  fixed  at  no  lump  sum,  but  by  article  9  of  the  con- 
tract, subdivision  (e).  It  Is  provided  as  follows: 

"  Construction  manager  shall  make  no  charge  to  the  United  States  of 
America  for  the  services  of  Its  president  or  of  any  of  Its  vice  presidents,  or  for 
the  services  of. any  member  of  the  firm  of  Graham,  Anderson,  Probst,  and 
White,  or  for  any  part  of  the  expenses  Incurred  in  the  conducting  of  the  main 
office  or  regularly  established  branch  office  of  either  the  construction  manager 
or  designing  engineers,  except  as  herein  otherwise  provided.  The  salaries,  how- 
ever, of  all  other  employees  of  construction  manager  and  of  designing  engineers 
who  may  be  employed  upon  this  operation,  as  and  when  so  employed,  as  well  as 
the  neces-sary  traveling  expenses  and  extraordinary  or  excess  living  expenses 
which  constitute  a  part  of  their  regular  compensation  under  the  terms  of  their 
employment  of  such  employees  when  so  employed;  also  the  expense  of  main* 
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taining  any  office  or  offices  exclusively  established  In  connection  with  the  con- 
ducting of  this  operation  shall  be  charged  to  the  cost  of  the  work." 

The  Government  pays  all  the  cost  of  the  work.  The  telegrams  are  Govern- 
ment business.  The  cost  of  any  telegrams  necessarily  sent  by  the  Thompson- 
Starrett  Co.,  its  officers  and  servants  in  the  conduct  of  the  business,  are  payable 
from  public  moneys,  and  must  be  accounted  for  by  the  officer  making  the  pay-* 
ment.  The  cost  of  the  telegrams  are  no  concern  of  that  company  at  whatever 
rates  may  be  charged;  the  cost  is  paid  by  the  United  States  out  of  public 
moneys. 

4.  The  Government  rates  are  fixed  annually  by  the  Postmaster  General,  pur- 
suant to  the  provisions  of  the  act  of  July  24,  1866,  and  apply  to  all  telegraph 
companies  who  availed  themselves  of  the  benefits  of  that  act  and  consented  to 
be  bound  by  its  provisions.  The  Western  Union  Telegraph  Co.  availed  itself 
of  the  benefits,  and  consented  to  be  bound  by  its  provisions  in  June,  1867,  as 
stated  in  the  letter  of  Mr.  Willever.  The  Attorney  General  construed  this  act 
in  1873.  His  opinion  was  calle<i  forth  by  a  letter  of  Mr.  Orton,  then  president 
of  the  Western  Union  Telegraph  Co.  This  opinion  was  rendered  on  the  ques- 
tion of  whether  telegraphic  messages  between  United  States  attorneys  and 
United  States  marshals  on  official  business  were  entitled  to  be  transmitted  at 
Government  rates,  and  the  Attorney  General  held  that  they  were  "  telegraphic 
communications  between  the  several  departments  of  the  Government  of  the 
United  States  and  their  officers  and  agents,"  and  entitled  to  be  sent  at  Govern- 
ment rates.  In  the  course  of  his  opinion,  the  Attorney  General  stated  as  fol- 
lows at  page  279 : 

•'  Section  2  of  said  act  is  as  follows :  *  That  telegraphic  communications  be- 
tween the  several  departments  of  the  Government  of  the  United  States  and 
their  officers  and  agents  shall,  in  their  transmission  over  the  lines  of  any  of 
said  companies,  have  priority  over  all  other  business  and  shall  be  sent  at  rates 
to  be  annually  fixed  by  the  Postmaster  General.* 

"  Manifestly,  the  object  of  this  section,  as  indicated  by  the  title  of  the  act,  was 
to  require  such  companies  as  availed  themselves  of  its  benefit  to  transact  the 
business  of  the  Government  at  rates  to  be  annually  fixetl  by  the  Postmaster 
General.  I  think  the  word  'between*  in  said  section  should  be  taken  dis- 
tributively,  as  applying  to  communications  between,  first,  one  department  and 
another;  second,  a  department  and  its  officers  and  agents;  third,  a  department 
and  the  officers  and  agents  of  another  department;  fourth,  the  officers  and 
agents  of  the  same  department,  and  fifth,  the  officers  and  agents  of  one  and 
those  of  another  department.  This  construction  is,  in  my  judgment,  in  con- 
formity with  the  reason  of  the  statute." 

"  Clearly,  to  my  mind,  the  intent  of  Congress  w^as  that  telegraph  companies 
operating  under  the  act  of  July  24,  1866,  should  transact  the  business  or  the 
Government  at  rates  fixed  by  the  Postmaster  General,  and  it  is  of  minor  imi 
portance  as  to  who  sends  or  receives  the  telegram.  My  opinion,  therefore.  Is 
that  the  departments,  their  officers  and  agents,  may  interchangeably  telegraph 
each  other,  as  hereinbefore  stated,  upon  official  business,  subject  only  to  the 
limitation  that  the  telegraphing  must  be  in  cases  where  the  rates  are  payable 
out  of  public  moneys,  or  are  to  be  accounted  for  to  the  Government  by  the 
officer  making  the  expenditures." 

Another  opinion  of  the  Attorney  General  bearing  on  this  question  is  found  In 
14  Opinions  of  the  Attorney  General,  123,  as  follows: 

Asking  my  opinion  in  respect  of  the  proper  interpretotlon  of  the  act  of  July 
24,  1866  (14  Stat.  221),  as  respects  the  duty  of  those  telegraph  companies  which 
accepted  the  same  to  convey  messages  from  officers  and  agents  of  the  United 
States  to  the  several  departments;  and  I  have  no  doubt  that  by  section  2  of 
that  act  all  companies  accepting  the  same  are  obliged  to  give  such  messages 
priority  over  all  other  business,  and  to  transmit  them  at  the  rates  fixed  by  the 
Postmaster  General,  whether  they  receive  the  messages  Immediately  from  offi- 
cers and  agents  of  the  United  States,  or  intermediately  from  the  officers  of  other 
telegraphic  companies  making  connections  with  them.  In  either  case  they  are 
'  telegraphic  communications  between  the  several  departments  of  the  Govern- 
ment of  the  United  States  and  their  officers  and  agents.* " 

Applying  these  opinions  to  the  questions  presented  and  bearing  in  mind  that 
these  telegrams  are  **  Government  business "  the  opinion  of  this  office  is  that 
telegrams  between  that  company,  its  officers  and  servants,  and  other  Govern- 
ment representatives  and  officials,  when  confined  to  the  business  of  the  con- 
struction of  tibe  sofKkkeleaa  powder  plant  at  Charleston,  W.  Va.,  also  telegrams 
betiween  that  company,  its  officers,,  agents  and  servants  and  other  of  its  officers. 
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ag<mts  and  ser\'ants  whll^  engaged  in,  and  the  telegrams  appertain,  to  tbe  work 
and  business  of  constructing  the  smokeless  powder  plant,  also  telegrams  sent 
by  itii  officers,  agents,  and  servants  to  nongovernmental  persons  upon  this  busi- 
ness, are  entitled  to  be  sejit  at  Government  rates  and  to  have  all  the  privileges 
that  are  given  to  them  by  the  act  of  July  24,  1866. 

5,  The  letter  of  Mr.  Wil lever  has  l)een  carefully  read,  and  in  the  opinion  of 
this  office  the  position  tiiken  by  the  telegraph  company  is  not  sound,  and  puts 
too  narrow  a  construction  on  the  Attorney  GeneraVs  decision.  The  argument 
of  Mr.  WiUever,  if  carried  .to  its  logical  conclusion,  would  confine  the  inter- 
change of  telegrams  at  Government  rates  to  onl^^  those  departments,  as  existed 
in  1866,  nuinifestly  not  h  correct  conclusion.  Moreover,  It  evidences  an  erroneous 
view  as  to  the  relations  of  the  Tbonipson-Starret  Co.  to  the  Government ;  thaf 
coniimny  is  an  agest  of  tlie  United  States,  and  not  an  independent  contractor. 
The  Western  Union  Telegraph  Oo.  should,  in  the  opinion  of  this  office,  continue 
to  send  telegrams  herein  referred  to  at  the  rates  prescribed  by  the  Postmaster 
General  and  to  give  them  preference  as  Government  business  over  other  busi- 
ness, as  required  by  the  act  of  Congress  before  mentioned. 


OFFICERS:  £ilflbl«  for  Membership  «ff  Oeneral  Oarts-lUrtliil. 

A  division  commander  may  appoint  general  courts-martial  and  detail  thereon 
any  officers  under  his  command,  whether  under  his  command  as  members  of  his 
divLsion  or  otherwise.  It  is  advisable,  however,  that  he  appoint  members  of 
hia  own  division  so  far  as  that  can  conveniently  be  done. 

250.4. 

AVar  Department,  J.  A.  G.  O.,  May  6,  1918. — To  the  Judge  advocate.  Seventy- 
sixth  Division. 

1.  In  the  within  communicatimi  the  Judge  advocate.  Seventy-sixth  Dlvi.slon, 
aslvs  whether  it  is  within  the  power  of  a  division  commander  to  appoint  as 
members  of  a  general  court-martial  officers  of  or:?aniwitions  serving  at  the 
cantonment  not  part  of  the  organized  tactical  division. 

2.  Under  existing  regulations  all  troops  serving  at  cantonments  where  there 
is, a  tactical  divi^on  are  under  the  command  of  the  division  commander  unless 
specifically  excluded  therefrom.  The  division  commander  may  appoint  courts- 
martial  and  detail  thereon  any  officers  under  his  command,  whether  under  his 
ccmmnnd  as  members  of  his  division  or  otherwise. 

321.4.  May  16,  1918. 

From:  The  Office  of  the  Judge  Advocate  General. 
To;  The  Judge  Advocate,  E3ighty-elghth  Division. 
Subject :  Appointment  of  general  courts-martial  by  division  commander. 

1.  In  paragraphs  9  to  14  of  your  monthly  report  dated  May  7,  1918,  you  call 
attention  to  the  statement  in  an  opinion  of  this  office  of  March  22,  1918.  Ops. 
J.  A.  G.  250.4,  to  the  effect  that  a  diviijion  commander  should  detail  as  members 
of  general  courts-martial  officers  of  his  command  as  division  commander.  You 
set  forth  facts  with  reference  to  the  Eighty-eighth  Division  showing  that  the 
enforcement  of  such  a  policy  therein  would  cause  a  great  deal  of  inconvenience. 

2.  The  statement  to  which  you  have  referred  was  merelj*  advisory  and  is  not 
to  be  considered  in  any  respect  either  mandatory  or  Jurisdictional.  Wherever 
the  circumstances  in  a;  particular  camp  make  its  application,  in  the  opinion  of 
the  commanding  generaC  inconvenient  or  inadvisable  he  is,  of  course,  at  perfect 
liberty  to  fllsi'egard  it  and  to  appoint  as  members  of  general  courts-martial  any 
eligible  officers  subject  to  his  Jurisdiction. 


PAT  AND  ALLOWANCES:  Mileage  to  First  Duty  Station  of  Reserre  Officer 
Transferred  to  National  Army  and  Called  to  Acti?e  Senriee. 

An  officer  of  the  Ordnance  Reserve  Corps,  on  an  inactive  status,  applied  for  a 
transfer  to  the  Quartermaster  Corps.  He  was  appointed  captain.  Quartermaster 
Corps,  National  Army,  and  ordereil  to  active  duty  by  telegram,  wldch  stated^ 
"  travel  direct e'd  neci^ssnry  in  the  military  serviw."  Such  officer  is  not  en- 
titled to  mileage  on  Joining  his  first  duty  station.  He  was  not  ordered  to  active 
duty  under  his  Reserve  commissioUp  and  did  not,  therefore,  come  under  the 
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operation  of  section  38  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  160, 
190),  wlilch  j^ves  reserve  officers  while  on  active  duty  status  the  pay  and  allow- 
niKVK  of  the  corresponding  grades  in  the  Army  "  from  the  date  upon  which  they 
shall  be  required  by  the  terms  of  their  orders  to  obey  the  same."  Ills  accept- 
ance of  a  commission  in  the  National  Army  terminated  his  status  as  a  reserve 
ojfficer,  and  under  Army  R^ulations  1297,  as  construed  by  the  Comptroller  (24 
Comp.  Dec.  434.  436),  he  is  not  entitled  to  mileage  on  joining  his  first  duty 
station  under  his  appointment  in  the  National  Army. 

245.6. 

War  Department,  J.  A.  O.  O.,  May  16,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  claim  by  Capt  William 
M.  Olhaber,  Quartermaster  Corps,  National  Army,  for  mileage  on  Joining  his 
first  dnty  station.  Capt.'  Olhaber,  while  an  officer  of  the  Ordnance  Reserve 
Cori)S,  on  an  inactive  status,  applied  for  a  transfer  to  the  Quartermaster  Corps, 
and  was  appointed  captain.  Quartermaster  Corps,  National  Army,  March  5, 
1918.  He  was  advised  by  telegram  of  this  appointment,  instructed  to  forward 
his  acc*eptance,  and  directe<l  to  report  in  person  to  the  general  superintendent. 
Army  Transport  Senice,  Iloboken,  N.  J.,  for  assignment  to  duty.  In  the  tele- 
gram it  was  stated  :  "  Travel  directed  necessary  in  the  military  service."  Capt. 
Olh«iber  bases  his  claim  for  mileage  on  the  fact  that  he  **  was  transferred  from 
the  Ordnance  Resers-e  CHjrps  and  not  appointed  from  civil  life." 

2.  In  the  oi»ini on  of  this  office,  Capt.  Olhaber  is  not  legally  entitled  to  mile- 
agi^.  He  was  not  ordered  to  active  duty  under  his  Reserve  commission  and  did 
not  therefore  come  under  the  operation  of  section  38  of  the  national  defense 
act.  approved  June  3, 1916  (39  Stat.  166, 190),  which  gives  Reserve  officers  while 
on  active  duty  status  the  pay  and  allowances  of  the  corresponding  grades  in 
the  Army  "  from  the  date  upon  which  they  shall  be  required  by  the  terms  of 
act,  approved  June  3, 1916  (39  Stat.  166, 190),  which  gives  Reserve  officers  while 
Army  termhuited  his  statas  as  a  Reserve  officer,  and  under  Army  Regulations 
1297?  ns  construed  by  the  Comptroller  (24  Comp.  Dec.  434,  436),  he  is  not  en- 
titled to  mileage  on  Joining  his  first  duty  station  nnder  his  appointment  in  the 
National  Army. 


PENSION:  Bight  of  Offieer  to  Recei?e  Pensfoii  from  Phflfppive  OoTern- 
meiit. 

An  officer  now  in  the  Army  Is  entitled  to  receive  a  pension  from  the  Govern- 
ment of  The  Philippines.  The  proviso  contained  in  the  act  of  March  3.  1891 
(26  Stat.  1081,  1082),  prohibiting  the  payment  of  a  pension  to  any  officer  or 
soldier,  either  on  the  active  or  retired  list,  relates  only  to  pensions  to  be  paid 
by  the  Government  of  the  United  States.  It  does  not  prohibit  the  receipt  of 
pensions  fi-om  States,  Territories,  or  Insular  possessions.  His  pension  Is  a 
gratuity  granted  by  the  Government  of  the  Philippine  Islands  for  injuries  there 
received  and  in  recognition  of  services  rendered  that  Government.  There  is  no 
statute  which  operates  to  deprive  him  of  that  gratuity  on  account  of  being  in 
the  military  service  of  the  United  States. 

260. 

War  Department,  J.  A.  G.  O.,  May  16,  1918.— To  The  Adjutant  General. 

1.  In  a  communication  received  from  Capt.  A.  P?.. Hendryx,  156th  Depot 
Brigade,  Camp  Jackson,  S.  C.  a  de<»lslon  Is  requested  as  to  w^hether  an  officer 
now  in  the  Army  is  entitled  to  receive  a  pension  from  the  (Jovernment  of  the 
Philippines. 

2.  It  appears  that  the  officer  served  as  a  member  of  the  Philippine  Constabu- 
lary, and  foi  injuries  received  has  been  awarded  and  paid  a  pension  by  that 
Government.  A  check  covering  his  pension  and  drawn  by  the  disbursing  agent 
of  Philippine  revenues  upon  the  Philippine  National  Bank  for  $40  pension  wns 
duly  received  by  him  after  he  was  commissioned  an  officer  in  the  156th  Dei>ot 
Brigade  at  Camp  Jackson,  S.  C.  He  specifically  asks  whether  he  should  accept 
or  return  the  check. 

3.  By  the  act  of  March  3,  1891  (20  Stat.  1081,  1082),  it  is  expressly  pPo\ided 
that— 

"  Hereafter  no  pension  shall  be  allowe<l  or  paid  to  any  officer,  noncommis- 
sioned officer,  or  private  in  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States,  either  on  the  active  list  or  retired  list." 
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This  proviso  is  attached  to  the  bill  making  appropriations  for  pensions  to  be 
paid  by  the  Government  of  the  United  States  and  relates  to  such  pensions  only. 
It  does  not  prohibit  the  receipt  of  pensions  from  States,  Territories,  or  Insular 
possessions.  His  pension  is  a  gratuity  granted  by  the  Government  of  the  Philip- 
pine Islands  for  Injuries  there  received  and  In  recognition  of  services  rendered 
that  Government.  There  is  no  statute  which  operates  to  deprive  him  of  that 
gratuity  on  account  of  being  in  the  military  service  of  the  United  States. 

4.  I  am  of  the  opinion  that  Capt.  A.  E.  Hendryx  is  entitled  to  receive  the 
pension  from  the  Government  of  the  Philippines,  and  his  check  is  herewith 
inclosed,  to  be  sent  him  for  his  acceptance  and  such  use  as  he  may  desire  to 
make  of  it 


ABMT  FIELD  CLERKS:  Character  of  Previoas  Service  U  Qnalify  for 
Allowances. 

An  Army  field  clerk,  who  has  had  12  years*  previous  service  as  headquarters 
messenger,  at  least  3  years  of  which  has  been  on  detached  duty  and  away  from 
his  permanent  station,  or  on  duty  beyond  the  continental  limits  of  the  United 
States,  or  both,  fulfills  the  conditions  of  the  Army  appropriation  act  of  August  29, 
1916  (39  Stat.  619,  625),  entitling  such  Army  field  clerks  to  the  allowances  pro- 
vided for  pay  clerks,  Quartermaster  Corps.  The  statute,  while  not  in  terms  in- 
cluding messengers  or  messenger  service,  should  be  liberally  construed  with 
reference  to  this  class  of  employees,  and  wherever  a  messenger  is  considered 
worthy  of  being  promoted  to  the  position  of  Army  field  clerk  his  service  as  mes- 
senger should  count  toward  fulfilling  the  requisite  12  years'  service. 

245.81. 

War  Department,  J.  A.  O.  O.,  May  17,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  Army  Field  Clerk  Kay  Ross- 
man  is>  qualified  under  the  act  of  August  29,  1916  (39  Stat.  619,  625),  for  the 
allow^ances  therein  authorized  for  field  clerks  after  12  years*  service. 

2.  It  appears  that  Mr.  Rossman  was  appointed  Army  field  clerk  February  6, 
1918,  and  assigned  to  duty  at  the  District  Intelligence  Office,  Douglas,  Ariz.  He 
relies  upon  his  previous  service  of  16  years  as  headquarters  messenger  as  ful- 
filling the  requirements  of  the  statute  that  an  Army  field  cl«rk  must  have  had  12 
years'  service  to  entitle  him  to  the  allowances  theretofore  provided  for  pay 
clerks,  Quartermaster  Corps. 

The  act  of  August  29, 1916,  further  requires  that  at  least  3  years  of  the  12  shall 
be  on  detached  duty  away  from  pernmnent  station,  or  on  duty  beyond  the  conti- 
nental limits  of  the  United  States,  or  both.  Mr.  Rossman  states  that  of  his  16 
years*  service  as  headquarters  messenger,  nearly  5  years  were  spent  on  detached 
service  on  the  Mexican  border  at  Fort  Bliss,  Tex.,  and  Douglas,  Ariz.,  and  that 
during  his  service  as  messenger  he  has  been  doing  "  clerical  and  subclerlcal  work 
wherever  stationed,  and  for  the  last  five  years  "  on  the  Mexican  border  he  has 
"  been  doing  full  clerical  duty  on  a  $60  a  month  salary,  in  addition  to  such  duties 
us  are  usually  assigned  to  messenger." 

3.  The  act  of  August  29, 1916,  relating  to  Army  field  clerks,  reads  as  follows : 

'*  Hereafter  headquarters  clerks  shall  be  known  as  Army  field  clerks  and  shall 
receive  pay  at  the  rates  herein  provided,  and  after  12  years  of  service,  at  least 
3  years  of  which  shall  have  been  on  detached  duty  aw^ay  from  permanent 
station,  or  on  duty  bejaml  the  continental  limits  of  the  United  States,  or  both, 
Hhalt  receive  the  same  aHow-ances,  except  retirement,  as  heretofore  allowed  by 
law  to  pay  clerks,  Quartermaster  Corps,  and  shall  be  subject  to  the  rules  and 
Articles  of  War." 

In  an  opinion  of  this  office,  date<l  September  19, 1916  (Ops.  J.  A.  G.  6-135),  the 
question  was  presented  whether  Mr.  Walter  A.  Hallstrom,  a  clerk  in  The  Adju- 
tant Generals  Office,  who  had  had  service  In  the  Philippine  Islands  as  " mes- 
senger and  clerk,"  1904  to  1908,  was  entitled  to  count  such  service  toward  the  re- 
quired 12  years'  sei*vice  upon  being  transferred  to  military  department  head- 
.luarters.  The  question  was  answered  In  the  affirmative.  In  a  memorandum 
issued  by  The  Adjutant  General  "  for  the  Information  and  guidance  of  all  con- 
cernetl,"  dated  April  22,  1918,  It  is  stated  that  the  Secretary  of  War  has  held 
that  the  phrase  "  and  after  12  years  of  service  "  In  the  act  of  August  29,  1916, 
relating  to  Army  field  clerks  **  refers  only  to  service  in  the  capacity  of  head- 
:]uarter8  clerk,  or  headquarters  messenger  or  Army  field  clerk." 

In  the  Haltetom  ca«e  it  was  held,  as  indicated  above,  that  about  three  years* 
^Mrvice  w  neaaeneer,  in  which  capacity,  Mr.  Hallatrom,  it  ai^ieared,  also  did 
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clerical  work,  could  properly  be  counted  toward  making  up  the  12  years!  service 
rcquiied  by  the  statute.  If  It  is  pioper  to  count  3  years*  seiTice  as  messenger 
for  this  purpose,  there  Is  no  reason  why  the  full  12  years*  service  may  not  be 
fulfilled  by  messenger  service.  While  the  statute  does  not  in  terms  Include  mes- 
sengers or  messenger  service,  It  Is  the  view  of  this  office  that  the  statute  should 
be  liberally  construed  with  reference  to  this  class  of  employees,  and  wherever  a 
messenger  is  considered  worthy  of  being  promoted  to  the  position  of  the  Army 
field  clerk  his  service  as  me&senger  should  count  toward  fulfilling  the  12  years* 
service  requisite  before  the  allowances  mentione<l  In  the  statute  can  be  given. 

4.  For  the  reasons  stated  it  is  the  view  of  this  office  that  Mr.  Rossman  Is  en- 
title<l,  under  the  facts  stated  In  his  case,  to  the  allowances  authorized  for  Army 
field  clerks  after  12  years*  ser\ice. 


CLAIMS:  Farnifiliiiisr  Information  Which  ean  Be  Made  the  Basig  of  a 
Claim  Against  the  Goyernment. 

The  attending  medical  officer  may  lawfully,  and  without  violating  Army  Reg- 
ulations 824  (C.  A.  R.  No.  70,  Mar.  16,  1918),  give  a  statement,  to  be  made  a 
part  of  the  proofs  of  the  sickness  of  a  soldier  to  be  furnished  to  a  private 
health  insurance  company,  when  the  soldier  has  been  discharged  from  the 
hospital  and  from  treatment  as  fit  for  duty,  provided  the  statement  Is  limited 
to  the  date  of  entry  to  the  hospital,  the  date  of  discharge  from  the  hospital, 
and  the  further  fact  that  the  hospital  treatment  was  necessary, 

000.7. 

War  Department,  J.  A.  G.  0.,  May  17,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  Indorsement  refers  to  this  office 
for  remark  the  letter  of  the  commanding  general,  79th  Division,  National 
Army,  which  states  that — 

"  The  division  judge  advocate  has  ruled  the  attending  medical  officer  may 
give  a  statement  as  part  of  the  proof  of  sickness  to  be  furnished  to  a  private 
health  insurance  company  for  the  purpose  of  collecting  weekly  sick  benefits 
without  violating  paragraph  824,  Army  Regulations  (C.  A.  R.  No.  70,  W.  D.,. 
Mar.  16,  1918),  when  the  soldier  has  been  discharged  from  the  hospital  and 
from  treatment  as  fit  for  duty.*' 

Paragraph  824,  Army  Regulations  (C.  A.  R.  No.  70,  W.  D.  Mar.  16,  1918),  pro- 
hibits furnishing  Information  which  can  be  made  the  basis  of  a  claim  against 
the  Government,  and  a  decision  of  this  office  dated  April  13,  1918  (Ops.  J.  A. 
G.  O0O.7)  holds  against  furnishing  information  as  to  the  fact,  nature,  and 
duration  of  disabilities  caused  by  accident  or  sickness,  for  the  reason  that  such 
information  might  be  made  the  basis  of  a  claim  against  the  Government  under 
the  terms  of  the  war  risk  Insurance  act  (40  Stat.  398). 

Section  312  of  the  war-risk  insurance  act  of  October  6,  1917  (40  Stat.  398, 
408),  provides  that  "compensation  under  this  article  shall  not  be  paid  while 
the  person  is  in  receipt  of  service  or  retirement  of  pay.'* 

Tlie  letter  herein  states  that  the  division  judge  advocate  has  ruled  the 
medical  officer  niay  give  a  statement  as  part  of  the  proofs  of  sickness  when 
the  soldier  has  been  discharged  from  the  hospital  and  from  treatment  as  fit 
for  duty. 

No  claim  against  the  Government  could  be  based  upon  the  mere  fact  that  a 
soldier  had  been  In  the  hospital  and  had  been  discharged  as  fit  for  duty.  He 
would  be  in  receipt  of  service  pay  and  therefore  not  entitled  to  compensation 
under  the  war  risk  Insurance  act,  supra. 

The  letter  falls  to  outline  the  statement  to  be  furnished  and  this  office  has 
decided  that  information  can  not  be  given  where  such  information  might  be 
made  the  basis  of  a  claim.  Where  the  soldier  has  been  discharged  from  the 
hospital  and  from  treatment  as  fit  for  service,  the  attending  medical  officer 
could,  without  violation  of  paragraph  824,  Army  Regulations,  as  amended,  give 
the  date  of  entry  to  the  hospital,  the  date  of  discharge,  and  the  further  fact  that 
hospital  treatment  was  necessary.  Any  statement  by  the  attending  medical 
officer  should  be  limited  to  said  facts. 

In  an  opinion  of  this  office  of  April  11,  1918  (Ops.  .T.  A.  O.,  243),  and  again 
In  an  opinion  of  April  13,  1918  (Ops.  J.  A.  G.,  000.7),  attention  was  called 
to  the  necessity   for  the   amendment   of  paragraph   824,   Army   Regulations, 
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as  amended,  if  genera!  i&ferjuatlon  ae  to  disabilities  of  soldi^rg  was  to  be  given 
oiit  except  to  the  proper  officers  of  depaitments.  If  it  is  thought  advisable  to 
perjiiit  geiicral  ici/^rmation  relajtiv-e  to  tbe  fact,  nature,  aod  duration  of  disa- 
bilities of  soldiers  to  be 'given  direct  by  the  conMnunding  officers  of  hospitals, 
araeiidiueut  of  paragraph  824,  Army  Ueguhitions,  as  amended,  will  be  necessaiy. 
3.  I  ajn  oi  the  opinion  that  tlve  attending  medical  officer  can  give  a  state- 
ment to  be  nmde  a  part  of  the  proofs  of  the  siclcness  of  a  soldier  to  be  furnished 
to  a  private  health  insamnce  con^aiiy,  wlien  the  soldier  has  been  discharged 
from  the  hospital  And  from  treatment  as  fit  for  duty,  provided  the  statement  is 
limited  to  date  of  entr>'  to  the  hospital  and  date  of  discharge  from  the  hospital, 
and  to  the  further  fact  that  the  hospital  treatment  was  necessary,  without 
violating  paragraph  824,  Arrny  Uegulations,  as  amended. 


DI8CIPLINS:  Oisloyal  StAiements  by  Ealteted  Man  TrIaUe  UoAer  A.  W.  M. 

A  charge  against  a  drafted  man  for  making  a  disloyal  statement  should  be 
laid  under  tiie  nii^ty-sixth  article  of  war.  The  making  of  such  remarks,  not 
bfftng  denounced  as  a  capital  offense  and  not  amounting  in  itself  to  treason, 
does  not  constitute  a  capital  offense. 

250.4. 

War  Department,  J.  A.  G,  a,  May  17,  1918.— -To  Tlve  Adjutant  General. 

1.  In  a  communication  dated  May  4,  1918,  the  commanding  officer,  Recruit 
Depot,  Fort  Thomas,  ICy.,  asks  for  advice  as  to  the  article  of  war  under  which 
to  lay  a  charge  against  a  drafted  man  for  uttering  a  certain  disloyal  statement* 
shown  in  tlte  aocompanying  affidavits  to  be^  to  the  effect  that,  "  If  he  was  gent  to 
Europe  to  Ught  in  the  Army  with  tlie  American  Expeditionary  Forces  that,  he 
would  desert  from  tiie  Anny  of  the  United  States  and  go  over  to  the  Bulgarian 
or  German  Army  and  fight  for  them  against  us." 

In  snbniittlng  liis  question  the  comunindlug  officer,  Recruit  Depot,  Fort 
Thomas,  Ky.,  remarks: 

"  I  am  In  doubt  as  to  under  what  article  ^f  war  to  lay  the  charges,  as  I  con- 
sider his  offense  a  capital  one  In  time  of  war,  and,  consequently,  it  can  not  be 
laid  jiinder  the  ninety-sixth  article  of  war." 

2.  An  offense  is  not  capital  unless  It  Is  made  so  by  law.  The  view  heUl  by 
an  officer  as  to  the  punishment  which  should  be  lm))osed  does  not  affect  the 
legal  <*haracter  of  the  offense  Itself.  The  making  of  such  remarks  not  having 
been  ^lenounced  as  a  capital  offense  and  not  amounting  In  Itself  to  treason, 
the  offense  Is  not  capital.  The  diarge  should  l>e  laid  under  the  ninety-sixth 
article  of  \n^t. 


SOLDIERS'  HOME:  Right  of  Soldier  Transferred  From  or  To  Regular 
Army  to  CUim  AdulssioM  to  Soldiers*  Home. 

An  enlisted  num  in  the  Regular  Ai*my  transferred  to  and  actually  Incorporated 
in  the  National  Guard  or  the  National  Army,  and  subsequently  sent  to  an  Army 
hospital  for  treatment  and  discharged  on  a  certificate  of  disability  while  a 
member  of  the  National  Guard  or  of  the  National  Army,  Is  entitled  to  admis- 
sion to  the  United  Btates  Soldiers'  Home  at  Washington,  D.  C.  The  right 
acquired  by  the  enlistment  in  the  Regular  Army  to  admission  to  the  Soldiers' 
Home  should  be  i^egarded  as  personal,  and  a  man  so  transferred  would  be  entitled 
to  the  same  rl^ht  of  admission  to  the  Home  as  If  he  had  remained  in  the  Regular 
Army.  Also  an  enlisted  man  drafted  into  the  National  Army  and  transferred 
to  tlie  Regular  Ai*my  and  incoriwrated  therein,  and  thereafter  discharged  on  a 
certificate  of  disability,  would  be  entitled  to  admission  to  the  home  the  same 
as  if  lie  had  originally  enlisted  in  the  Regular  Army, 

002. 

War  Dopartment,  J.  A.  G.  O.,  IMay  17,.  1918.— To  the  president  Board  of  Com- 
missioners, United  States  Soldiers'  Home. 

1.  In  an  indorsement  by  tlie  president  Board  of  Commissioners,  United  States 
Soldiers'  Home,  on  a  letter  from  the  commanding  officer  United  States  Army 
General  Hospital,  I'ort  Bayard,  N.  Mex.,  this  office  Is  asked  for  an  expression  of 
opinion  on  two  questions  stated  as  follows: 


-I 
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'*.(a)  Is  an  billeted  patient  in  the  Regular  Army  transferred  to  the  National 
Guai'd  or  the  National  Army  and  subsequently  senJ:  to  this  hospital  for  treat- 
ment, and  discharged  on  a  certificate  of  dlsahllity  while  a' member  of  the 
National  Guard  or  of  tlve  National  Army,  entitled  to  admission  to  the  Home?  ** 

**ib)  Is  an  enlisted  patient  drafted  Into  the  National  Army  and  subsequently 
transferred  to  the  Regular  Ai*my  entitled  to  admission  to  the  Home?  " 

2.  Ib  an  iadorsement  of  this  office,  under  dote  of.  September  17,  1917  (1  Ops. ' 
J.  A.  G.  142),  thijs  ofiUce  had  under  consideration  the  question  whether  or  not 
there  is  any  legal  reason  why  enlisted  men  of  the  Regular  Army,  National  Guard, 
and  National  Army  may  not  be  regarded  as  Interchangeable,  and  on  that  day 
rendered  an  opinion  reading  in  part  as  follows : 

**My  response  to  the  specific  question  must  be  that  transfers  of  enlisted 
personnel  from  one  force  to  another,  in  the  sense  of  at)solute  incorporation  iu- 
the  f«»rce  to  which  transferred,  is  permissible  under  the  law;  and,  givuig  tlie 
reasoning  the  wider  application  it  deserves,  it  seems  to  me  to  require  the  depart- 
ment to  abolisli  many  of  the  distinctions  which  It  conceives  to  exist  between 
and  among  sach  forces. 

**  No  legal  reason  is  known  to  this  oflioe  why  enlisted  men  assigned  to  any 
organiy^itiou  ^diould  not  foe  absolutely  incorporated  therein  and  carried  on  tht; 
muMter  roll  as  membera  ol  tiiat  organization  witiiout  regard  to  the  particular 
branch  of  the  Army  from  \vhich  the  individuals  were  dei'ived.  (Ops.  J.  A.  G. 
220.33,  Nov.  1,  1917.) 

''It  niay  be  found  that  the  statutes  attach  some  peculiar  riglits  to  the  status 
61  a  wan  who  has  enlist^^d  ui*  been  drafted  Into  tlte  Regular  Army  or  lias  been 
admitted  to  some  other  force  by  reason  of  his  status  therein,  but  any  sudi 
rights  as  may  exist  <1o  not  inhere  in  or  aftect  the  obligation ;  they  will  he  i)er- 
sonal  and  £ollo^'  the  man  and  <:an  tM)t  serve  as  inhibitions  upon  a  general  military 
use  of  him.*'    (1  Ops.  J.  A.  G.  142.) 

3.  In  the  light  of  that  o{>inlou,  and  assuming  that  the  questions  refer  to 
ealiHted  men  who  luve  been  transferred  from  one  force  to  another  and  actmilly 
incofporated  in  tXhe  forces  to  which  ti'ansferred,  it  is  tlie  opinion  of  this  office 
that  botli  questions  submitted  sliould  l>e  answered  in  the  alUrmative.  As  to 
question  (a),  the  right  acijuired  by  the  enlistment  in  the  Regular  Army  to 
admission  to  tlie  Soldiers*  Home  slM^uld  be  regarded  under  the  above-quoted 
language  from  the  opinion  of  September  17,  1917,  as  personal  and  foUowing  the 
man  transferred  from  the  Regular  Army  to  the  National  Guard  or  the  National 
Army,  and  he  would  therefore  be  entitled  to  the  same  right  of  admission  to  the 
home  as  if  he  had  remained  in  the  Regular  Army. 

As  to  (ft),  I  am  clearly  of  the  opinion  that  an  unlisted  man  drafted  into  the 
National  Army  and  transferred  to  the  Regular  Army  and  Incorporated  therein 
would  be  entitled  to  admission  to  the  Home  the  same  as  if  he  had  originally 
enlif<ted  in  the  Regular  Army. 

VAX:  04»r«raneiit  Agencies;  Limbility  of  Post  Exfikaiife  ««  k4miml^ms  t« 

Fost  exchanges  are  conducted  solely  for  the  benefit  of  enlisted  men  under  the 
sopervision  of  the  Govemment.  No  part  of  tlie  proceeds  derived  from  admis- 
sion fees  at  places  4)f  amusements  conducted  by  post  exchanges  is  payable  to 
any  iadlvidnal,  hut  the  entire  amount  thus  collected  is  used  for  the  benefit  of 
enlisted  men  in  the  military  service.  The  Oommissioner  of  Internal  Revenue, 
eonstming  tlie  war  revenue  act  of  October  8,  1917  (40  Stat  300,  318),  iins 
issued  histroctions  that  no  tax  should  be  collected  for  admissions  to  places  of 
amusement  operated  by  or  under  the  supervision  of  the  Government  where  no 
part  of  the  proceeds  is  payable  to  individuals,  but  all  such  proceeds  are  exclu- 
slTely  for  the  benefit  of  persons  in  the  military  service.  Ck»nsequently,  tlie 
admisHion  fees  at  places  of  amusement  conducteil  by  such  post  exchanges  are 
not  subject  to  the  war  tax  on  admission  provided  for  by  section  700  of  said  act. 

012.2. 

War  Department,  J.  A.  G.  O.,  May  17, 1918.— -To  The  Adjutant  General. 

1.  The  following  extract  from  a  cablegram  from  tlie  commanding  general, 
Honolulu,  Hawaii  Territory,  is  before  this  office  for  remark : 

"  Revenue  <»oHector -decides  post  exchanges  on  mllltarj'  roseri-ations  are  liable 
for  admission  tax  for  amusements  hall  from  Nwember,  1917.  Post  exchange 
being  forwaixling  Government  agency,  payments  no  tobacco  tioor  tax  nor  render 
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tax  return.  Receipts  from  admission  are  disposed  of  as  part  of  exchange  fund. 
Not  believed  act.  of  October  3,  1917,  intended  to  impose  tax  on  Army  i>ost  ex- 
clianges.  Post-exchange  moving-picture  apparatus  used  for  military  educational 
purposes,  and  in  most  cases  are  run  at  a  loss.    Request  cable  decision." 

2.  The  war-revenue  act  of  October  3,  1917,  provides  in  section  700  (40  StaL 
800.  318)— 

"  That  from  and  after  the  ilrst  day  of  November,  nineteen  hundred  and  seven- 
teen,  there  shall  be  levied,  assessed,  collected,  and  paid  (a)  a  tax  of  1  cent  for 
each  10  cents  or  fraction  thereof  of  the  amount  paid  for  admission  to  any 
place,  including  admission  by  season  ticket  or  subscription,  to  be  paid  by  the 
person  paying  for  such  admission. 

'*  No  tax  shall  be  levied  under  this  title  in  respect  to  any  admissions  all  the 
proceeds  of  which  inure  exclusively  to  the  benefit  of  religious,  educational,  or 
charitable  institutions,  societies,  or  organizations,  or  admissions  to  agricultural 
fairs,  none  of  the  profits  of  which  are  distributed  to  stockholders  or  members 
of  the  association  conducting  the  same." 

This  act  is  administered  by  the  Commissioner  of  Internal  Revenue  under 
the  direction  of  the  Secretary  of  the  Treasury,  and  its  provisions  are  for  this 
purpose  primarily  construed  by  that  official.  This  oflice,  therefore,  inquired 
Informally  at  the  office  of  the  Commissioner  of  Internal  Revenue  what  instruc- 
tions, if  any,  have  been  issued  to  collectors  of  Internal  revenue  with  reference 
to  the  collection  of  a  tax  on  admissions  to  places  of  amusements  conducted  by 
post  exchanges  on  military  reservations,  and  was  informed  substantially  to  the 
effect  that  the  ruling  of  that  office  had  been  that  no  tax  should  be  collected  for 
admissions  to  places  of  amusement  operated  by  or  under  the  supenision  of  the 
Government  where  no  part  of  the  proceetis  is  payable  to  individuals,  but  all 
such  proceeds  are  exclusively  for  the  benefit  of  persons  in  the  military  service. 

In  view  of  this  information  and  the  fact  that  post  exchanges  are  conducted 
solely  for  the  benefit  of  enlisted  men,  under  the  supervision  of  the  Government, 
and  no  part  of  the  proceeds  derived  from  admission  fees  at  places  of  amuse- 
ment conducted  by  post  exchanges  is  payable  to  any  individual,  but  the  entire 
amount  thus  collected  is  used  for  the  benefit  of  the  enlisted  men  in  the  military 
service,  it  is  the  opinion  of  this  office  that  such  admission  fees  are  pot  taxable. 
It  is  recommended  that  the  commanding  general,  Honolulu,  Hawaii  Territory, 
be  advised  accordingly. 

APPBOPBIATIONS:  Pay   and   Allowances;  Mileage  of  Medical  Officers 
Ordered  to  Chicago  for  Instruction. 

The  payment  of  mileage  to  officers  of  the  lMe<lical  Reserve  Corps  now  on  duty 
as  aids  to  the  governors  of  the  several  States,  under  orders  to  proceed  to  Chi- 
cago, 111.,  during  the  week  beginning  July  10,  1918,  when  the  American  Medical 
Association  will  hold  Its  annual  convention  in  Chicago,  for  the  purpose  of  re- 
ceiving instructions  in  their  duties,  is  clearly  authorized.  The  prohibition  of  the 
use  of  appropriations  for  the  payment  of  expenses  of  attendance  at  any  meeting 
or  convention  of  members  of  any  society  or  association,  unless  authorized  to 
be  paid  by  specific  appropriations  or  provided  for  in  express  terms  in  some 
general  appropriation,  contained  in  section  8  of  the  act  of  June  26,  1912  (37 
Stat.  139,  184),  has  been  construed  as  not  intended  to  limit  the  means  and 
methods  employed  by  the  Government  in  the  exercise  of  its  functions  (62  MS. 
Comp.  Dec.  265),  and  as  not  operatng  to  prevent  the  payment  of  traveling 
expenses  of  employees  of  the  War  Department  in  attending  meetings  of  associa- 
tions, where  such  attendance  is  in  connection  with  the  public  business  of  the 
Government  (Bui.  No.  20,  War  Department,  1912,  p.  5).  The  fact  that  the 
Anierlcan  Medical  Association  will  hold  its  annual  convention  at  the  same  time 
does  not  in  any  way  limit  the  authority  to  order  the  attendance  of  -these  officers 
for  the  purposes  stated. 

245.6. 

War  Department,  J.  A.  G.  O.,  May  18,  1918.— To  the  Provost  Marshal  General. 

1.  The  views  of  this  office  are  desired  on  the  subject  of  payment  of  mileage  to 
officers  of  the  Medical  Reserve  Corps  now  on  duty  as  aids  to  the  governors  of 
the  several  States,  under  proposed  orders  to  proceed  to  Chicago,  III.,  during 
the  week  beginning  June  10,  1918,  when  the  American  Medical  Association 
will  hold  its  annual  convention  in  Chicago  for  the  purpose  of  receiving  instruc- 
tions at  said  association  in  their  duties.    It  is  stated : 
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"  It  is  desirable  and  necessary  that  these  medical  officers  be  more  thoroughly 
instructed  in  their  duties,  especially  in  relation  to  the  new  physicial  examina- 
tion regulations  recently  prepared  by  the  Surgeon  General,  and  now  on  the 
prewss,  which  new  regulations  will  govern,  not  only  local  boards  and  medical 
advisory  boards,  but  also  medical  officers  of  the  Regular  Army,  National  Army, 
National  Guard,  and  recruiting  stations.  It  is  also  desirable  that  members  of 
medical  advisory  boards  and  examining  physicians  of  local  boards  be  instructed 
as'  thoroughly  as  possible  in  the  new  physical  examination  regulations  and  in 
the  Selective  Service  Regulations  generally." 

2.  The  question  arises  out  of  section  8  of  the  act  of  June  26,  1912  (37  Stat. 
139,  184),  which  prohibits  the  use  of  appropriations  .for -infer  alia. 

"  Expenses  of  attendance  of  any  person  at  any  meeting  or  convention  of  mem- 
bers of  any  society  or  association,  unless  such  ♦  ♦  ♦  expenses  are  author- 
ized to  be  paid  by  specific  appropriation  for  such  purposes,  or  are  provided  for 
ill  express  terms  in  some  general  appropriation." 

It  has  been  held  that  this  provision  of  law  was  not  intended  to  limit  the 
means  and  methods  employed  by  the  Government  in  the  exercise  of  its  func- 
tions (62  MS.  Comp.  Dec.  266),  and  that  it  did  not  operate  to  prevent  the 
payment  of  traveling  expenses  of  employees  of  the  Quartermaster's  Department 
in  attending  meetings  of  transcontinental  passenger  associations,  tariff  classi- 
fication committees,  etc.,  which  such  attendance  was  in  connection  with  the 
business  of  the  Government.     (Bui.  No.  20,  War  Dept.  1912,  p.  5.) 

3.  In  the  present  case  it  is  proposed  to  order  these  reserve  officers,  who  are 
oliarged  with  supervising  the  physical  examination  of  registrants,  to  Chicago 
for  instruction  in  the  performance  of  their  duty;  and  the  proposed  expenses 
will,  therefore,  be  Incurred  for  the  public  business  of  the  Government. 

The  fact  that  the  American  Medical  Association  will  hold  its  annual  conven- 
tion at  the  same  time  does  not  in  any  way  limit  the  authority  to  order  the 
attendance  of  these  officers  for  the  purposes  stated.  This  fact,  on  the  contrary, 
will,  it  is  stated,  furnish  special  facilities  for  the  instruction  contemplated.  It 
is,  therefore,  the  opinion  of  this  office  that  the  payment  of  mileage  to  medical 
reserve  officers  on  an  active  duty  status,  ordered  to  Chicago  for  Instruction  as 
contemplated,  is  clearly  authorized. 


WAR:  Alien  Enemies;  Riyht  to  Require  Work  of  Interned  Alien  Enemies. 

It  is  both  lawful  and  desirable  to  exact  from  enemy  aliens  Interned  by  the 
Government  because  of  their  being  deemed  dangerous  to  the  United  States 
under  the  authority  of  the  act  of  July  6, 1798  (1  Stat.  577),  embodied  in  Revised 
Statutes,  section  4067,  and  the  presidential  regulations  made  pursuant  thereto, 
the  care  of  their  quarters  and  the  performances  of  work  so  standardized  as  to 
agree  with  the  physical  and  mental  abilities  of  the  average  man,  provided  they 
are  physically  fit  and  mentally  able  to  perform  such  work.  The  ground  for 
exacting  such  work  is  merely  the  protection  of  the  Government,  in  that  the 
performance  of  work  is  necessary  to  prevent  internment  communities  from 
becoming  centers  of  mutiny  and  plotting,  or,  in  other  words,  the  power  to  compel 
work  is  incident  to  the  power  to  prevent  resident  aliens  from  becoming  a  menace. 
Attention  should  be  paid  to  diversities  of  sex,  strength,  and  health,  but  dis- 
tinctions should  not  go  so  far  as  to  give  preference  to  persons  of  wealth  or 
refinement;  for  such  a  preference  might  cause  mutinous  dissatisfaction  and 
to  some  extent  would  promote  the  very  dangers  against  which  work  is  meant 
to  be  a  protection.  There  need  be  no  discrimination  in  favor  of  commissioned 
officers.  When  commissioned  officers  are  prisoners  of  war  in  the  strict  sense 
they  are  entltle<l  to  exemption  from  work  and  to  pay,  and  there  Is  a  right  to 
reimbursement  from  their  country.  If  any  of  the  persons  now  in  question 
happen  to  be  officers,  they  are,  nevertheless,  not  prisoners  of  war  in  the  strict 
sense.  They  are  interned  on  precisely  the  same  grounds  as  civilians.  Hence, 
unless  and  until  there  be  an  agreement  to  treat  them  as  prisoners  of  war,  there 
Is  neither  the  duty  nor  the  right  so  to  treat  them.  Any  money  received  from 
the  work  of  interned  enemies  belongs  to  them,  but  it  need  not  be  paid  until  they 
are  released,  for  payment  before  that  time  might  bring  to  pass  some  of  the 
dangers  which  work  is  intended  to  prevent.  For  care  of  quarters  no  pay  need 
be  given.  This  item  redounds  to  the  advantage  of  the  persons  incarcerated 
quite  as  much  as  to  the  advantage  of  the  Government* 
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tMemorandiim  for  Cblef  of  StaV.]        -^ 

Subject :  EmpAeynient  et  Interned  enemy  &UeiiB. 

1.  The  question  disctrsBed  in  The  Adjutant  General's  memorandum  to  the 
Secretary  of  War,  dated  May  7,  1918,  and  referred  to  tbe  Attorney  General  Ijy 
the  letter  of  the  Secretary  of  War,  dated  May  9,  1918,  is  whether  It  Is  lawful 
to  compel  interned  clrlUan  enemy  aliens  to  work. 

2.  The  question  is  noveft,  and  hence  It  Is  weHl  to  talce  into  account  conslden- 
tioiiR  of  all  possible  sorts. 

8.  It  iT5  necessary  to  distinguli!^  between  various  kinds  of  work,  and  it  seems 
that  at  least  four  kinds  haTe  to  be  mentioned.  These  kinds  will  now  be  briefly 
described,  and  it  Is  to  be  understood  once  for  all  that  the  Imposdng  of  any 
one  of  these  kinds  of  work  is  assumed  to  carry  with  it  exen^ptlon  in  1)ehalf 
of  persons  phyirfcally  or  mentally  tmfit. 

(a)  Some  work  Is  so  laborious  or  unpleasant  that  to  require  it  to  be  per- 
formed is  substantially  equivalent  to  inflicting  jranishment. 

ih)  Work  may  be  carefully  adjusted  to  the  personal  habits  and  tastes  of  the 
individual,  and  such  woi'k  is  as  far  as  iwssible  from  punishment. 

{(')  Work  may  be  substantial  and  yet  not  adjusted  to  personal  peculiarities; 
that  is  to  say,  it  may  be  standardissed  in  such  way  as  to  agree  wltii  the  physical 
and  mental  abilities  of  the  average  man,;  and  then  there  are  some  to  whom 
it  is  distasteful  and  some  for  whom  it  is  less  burdensome  than  their  normal  life. 

{iD  Work  may  be  the  mere  taking  care  of  one's  ovm  quarters  and  then  it  can 
not  be  properly  regarded  as  bnrdensome,  even  in  the  case  of  persons  who  have 
been  aecnstom**'!  t-»  having  such  cares  wl\olIy  borne  by  otiiers. 

4.  When  it  is  nsked  whether  some  sort  of  work  can  be  exacted  from  persons 
in  ttie  custody  of  the  Army,  it  must  be  borne  in  mind  that  sudi  persons  are  of 
at  least  three  oinsses. 

(n)  Persons  who  have  been  at  war  wtth  the  United  StiEites  and  have  been 
captured  by  our  forces  in  the  course  of  militarj-  or  naval  operations  are  irrlsoners 
of  war.  Their  liabilities  and  rights  have  been  often  discussed,  have  become 
fairly  well  knowTi,  and  have  been  embodied  in  various  international  agreements, 
such  as  The  Hague  conventions,  which  agreements,  whetlier  now  in  full  force  or 
not,  indicate  what  treatment  must  be  considered  to  be  reasonable.  Such  persons 
are  prisoners  of  war  in  the  strict  sense. 

(6)  Persons  who  were  members  of  the  German  or  Austrian  foroes  and  were 
interned  by  the  United  States  because  of  having  coine  here  during  the  European 
war  and  before  our  own  belligerency  are  persons  who  differ  in  several  respects 
from  prisoners  ctf  war  in  the  strict  sense ;  for  though  they  «iow  are  enemies,  they 
were  Be\'er  at  war  with  us,  never  subjected  themfielves  to  the  liability  of  enpture 
by  us,  and  nei-er  were  captured  by  us.  Further  they  were  interned  not  by  reascm 
of  hostility  between  their  country  and  oui^s,  but  merely  for  the  sake  of  perform- 
ing our  own  neutral  duty  toward  thedr  enemies.  These  persons  are,  in  tart, 
X^ersons  who  threw  themselves  upon  our  mercy.  Before  we  entered  into  the  war 
they  were  not  prisoners  of  war,  but  were  interned  persoins  with  liabilities  and 
riglits  outlined  in  The  Hague  conv«iti<Mis.  Now  that  we  are  at  war,  the  question 
whether  they  have  become  prisoners  of  war  In  the  strict  sense  is  a  queetkm  uiion 
which  it  is  important  to  come  to  an  UBderstanding  with  our  opponents,  to  th.* 
end  that  we  shall  know  whether  there  will  be  recognition  of  our  rights  to  n.^ 
imbui'sement  for  pay  advanced  by  us  to  commissioned  officers  of  this  sort  and  also 
to  the  end  that  the  exaction  of  work  will  not  Involve  any  danger  of  vindictive 
reprisals. 

(c)  The  pei'sons  \A'ith  whom  this  memorandum  has  to  deal  beliWJg  to  neither 
of  tlie  classes  heretofore  described.  They  are  persons  who  have  never  fought 
against  «s  and  who  have  never  heen  part  of  a  force  fighting  against  any  one. 
They  have  nevei-  assumed  tiie  liazard  of  becoming  prisoners  of  war  in  ti>e  Ktrirt 
s(»nse.  They  have  never  been  captured  by  our  forces.  Tliey  Ikave  never  been 
Interned  by  I'eason  of  a  duty  owed  to  some  other  cfranfcry.  It  is  also  interefiting 
to  u<»te  that  they  have  never  been  convicted  of  any  crime.  Tliey  are  simply 
alien  enemies  wlio  were  witirin  our  boimdarles  when  we  entered  the  war  and 
who  have  so  iK-ted  as  to  be  deemed  dangerous.  To  imprison  all  alien  enenik** 
has  not  l>een  the  custom  of  modein  times.  Even  when  Napoleoai  imprisoned  nil 
the  Engllslinien  who  were  in  France,  justiflcatlon  was  placed  n<it  npon  any  gen* 
eral  riglit  to  iuiiirison  alien  enemies,  but  upon  a  right  to  make  reprisals  upon  the 
British  for  alleged  departure  from  international  law  regarding  the  capture  of 
French  vessels.     (Bonfils,  Le  Droit  International  Public,  par.  1052.)     In  the 
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present  instance  what  has  been  done  depends  upon  a  provision  of  tbe  statute  of 
Jnly  6,  1T96  (1  Stat.  577),  embodied  In  Revised  Statutes,  section  4067,  and  upon 
the  President's  proclamation  of  April  6,  1917,  which  is  snpported  by  that  prd- 
vision.  The  present  intemmeiit  is  not  a  reprisal,  is  careful Jy  restricted  to  the 
very  persons  who  are  deemed  actually  dangerous,  and  is  iawfuJ,  both  from  tlte 
point  of  view  of  our  statutes  and  from  tbe  point  of  view  of  international  law. 
Nevertheless,  these  persons  are  not  prisoners  of  war  in  the  strict  sense,  and  are 
not  even  as  carefully  described  in  international  law  as  are  the  persons  interned 
in  the  course  of  a  neutrars  duty ;  and  henoe  It  happens  that  the  question  re- 
gard in;;  their  liabilities  and  rights  is,  as  has  been  stated,  novel  and  sonieH-hat 
perplexing. 

5.  Possibly  light  will  be  gained  by  noticing  the  different  sorts  of  persons  in- 
carcerated ns  an  Incident  not  of  war  but  of  peace. 

(a)  Convicted  criminals  are  as  well  known  as  are  prisoners  of  war  in  tlie 
strict  sense,  and  the  right  to  compel  criminals  to  work  is  admitted, 

ih)  Insane  persons  are  incarcerated  not  because  of  wrongdoing  but  partly 
for  their  oiK*n  protection  and  partly  for  the  protection  of  tbe  community,  in  a 
di^ant  way  they  resemble  the  persons  who  are  interned  by  reason  oi  a  neutral 
country's  duty  toward  a  belligerent,  but  to  dlscnss  the  analogy  seems  unnecessary,  i 

<e)  Persons  arrested  or  under  suspicUm  and  persons  not  yet  c<mvicted  hvLt 
iudictefl,  and  hence  properly  held  In  custody  and  properly  deemed  under  sus- 
picion, are  distinctly  analogous  to  tlae  persons  with  whom  this  memorandum 
deals ;  and  in  discnssing  the  enemy  aliens  who  are  not  prisoners  of  war  in  the 
strict  sense  it  will  be  well  to  keep  in  mind  persons  who  ai«  indicted  and  are  not 
yet  convicted.  • 

6.  Slight  as  is  the  light  gained  by  the  f<»«going  discussion,  it  now  seems  possi- 
ble to  come  to  some  conclusions. 

<« )  As  the  persons  in  question  have  committed  no  crime,  or  at  least  liave  not 
been  convicted,  it  would  be  imprcqier  to  exact  work  as  a  punishment,  save,  Inde^l, 
ns  a  i>unish»ient  for  misconduct  occurring  after  tlie  internment  has  be^un. 

(b)  As  the  persons  in  question  are  interned  rightly — that  is  to  say,  because  of 
the  (Jovernmeut's  right  to  prevent  injury  to  itself — the  iwwer  to  intern  them, 
like  any  other  power,  carries  with  it  certain  incidents.  One  of  these  incidents 
is  the  right  to  prevent  the  interned  persons  from  making  association  in  intei*n- 
nient  camps  a  source  of  mutiny  and  plotting.  If  it  be  reasonably  tiiie  that  idle- 
ness will  tend  to  encourage  mutiny,  plotting,  and  the  like,  then  there  is  a  right, 
not  by  wa5'  of  puuisJiment  but  by  way  of  prevention,  to  exact  a  reasonable  amount 
of  work  of  the  sort  hereinbefore  described  as  work  peculiarly  adapted  to  the 
person's  own  habits  and  tastes.  Tliis  is,  liowever,  not  a  valuable  conclusion,  for 
it  is  impracticable  to  furnish  in  even  the  largest  internment  community  an  oppor- 
tunity for  the  exerefse  of  each  person's  individual  vocation. 

(c)  From  the  right  to  make  an  iutt^*nment  community  a  success  for  the  pur- 
pose, and  the  only  purpose  justifying  internment  at  all — that  is  to  say,  from  the 
right  to  make  an  internment  community  a  place  not  causing  danger — ^it  also 
follows  that  the  persons  interned  may  be  compelled  to  perform  what  has  herein- 
before been  described  as  standardized  work  of  a  substantial  nature. 

( fl )  For  the  reasons  just  now  pointed  out  it  is  proper  to  require  each  person 
to  take  care  of  his  own  quarters.  Further,  this  can  hardly  be  deemed  work  at 
all,  for  it  is  a  normal  incident  of  independent  life. 

7.  It  remains  necessary  to  add  some  r^narlcs  which  may  answer  possible 
questions. 

(o)  As  has  already  been  said,  the  several  sorts  of  work  just  now  described  ns 
properly  to  be  exacted  from  the  persons  in  question  must  not  be  exacted  from 
persons  who  are  physically  oi*  mentally  unable  to  perform  them,  for  otlierwise 
there  would  be  punishment,  and  punishment  In  the  absence  of  proven  fault. 

(b)  Attention  should  be  paid  to  diversities  of  sex,  strength,  and  health. 

(c)  Distittctions  should  not  go  so  far  as  to  give  preference  to  persons  of 
wealth  or  refinement;  for  such  a  preference  might  cause  mutinous  dissatis- 
faetiou  and  to  some  extent  would  promote  the  very  dangers  against  which 
work  is  meant  to  be  a  protection. 

(d)  There  need  be  no  discrimination  in  favor  of  commissioned  officers.  The 
pernons  who  are  b^ng  discussed  are  not  prisoners  of  war  in  the  strict  sense. 
When  commissioned  officers  are  prisoners  of  war  in  the  strict  sense  they  are 
entitled  to  exemption  from  work  and  to  pay,  and  there  is  a  right  to  reimburse- 
ment from  their  country.  If  any  of  the  persons  now  in  question  Impiten  to  bo 
officers,  they  are  nevertl*eless  not  prisoners  of  war  in  the  strict  sense.  They 
are  interned  on  precisely  the  same  grounds  as  civilians.    Hence,  unless  tbero 


be  an  ngreement  to  treat  them  as  prisoners  of  war,  there  is  neither  the  duty  nor 
the  right  so  to  treat  them ;  but  It  seems  liighly  desirable  to  come  to  an  under- 
standing with  Germany  regarding  this  matter. 

{€)  Any  money  received  from  the  work  of  the  prisoners  discussed  in  this 
memorandum  belongs  to  them ;  but  it  need  not  be  paid  until  they  are  releasee), 
for  payment  before  that  time  might  bring  to  pass  souie  of  the  daugei*s  which 
work  is  intended  to  prevent. 

(/)  For  care  of  quarters  no  pay  neeil  be  given;  for*this  item  is  small,  and 
it  redounds  to  the  advantage  of  the  persons  lncarcerated*quite  as  much  as  to 
the  advantage  of  the  Government. 

8.  It  will  be  noticed  that  tlie  ground  for  exacting  work  is  that  the  perform- 
ance of  work  is  necessary  for  preventing  internment  communities  from  liecoming 
centers  of  mutiny  and  plotting,  and  hence  the  ground  is  merely  the  protection 
of  the  Government,  or,  in  other  words,  the  power  to  compel  work  is  incident 
to  the  power  to  prevent  resident  aliens  from  becoming  a  menace.  The  argu- 
ment does  not  require  one  to  say  that  work  redounds  to  the  physical,  mental, 
and  moral  welfare  of  the  persons  Interned;  but  uiJon  the  fact  that  work  is 
beneficial  to  the  worker  it  is  possible  to  base. a  strong  answer  to  anyone  who 
insists  that  work  is  merely  a  punishment. 

9.  The  conclusion,  then,  is  that  from  all  persons  interned  because  of  being 
dangerous  to  the  Unite<1  States,  it  is  lawful  to  exact  the  care  of  their  quarters 
and  the  performance  of  standardized  work,  the  regulations  being  sd  drawn  as 
to  give  compensation  to  the  workers  and  to  prevent  punitive  or  unreasonable 
features.  As  what  is  suggested  is  neither  unlawful  nor  burdensome,  the 
Germans,  if  made  acquainted  with  the  reasons- for  and  extent  of  the  work 
exacteil,  will  not  be  justified  in  imposing  any  punishment  upon  Americans  in 
their  hands,  whether  civilians  or  members  of  our  forces;  but  it  is  certainly 
advisable  that  the  regulations  should  be  clear,  and  that  the  German  Govern- 
ment should  have  every  po.ssibIe  facility  for  understanding  what  is  intended* 
and  that  any  neutral  power  designated  by  the  German  Government  should 
have  ample  opportunity  to  ascertain  whether  the  regulations  are  administered 
wisely  and  kindly. 

ARMT:  Disposition  of  Soldier  Fit  for  Domestic  Seryiee  Only. 

lender  the  letter  of  instructions  from  The  Adjutant  General  of  the  Army,  cited . 
in  Bui.  No.  63,  Hdq.  E.  D.,  1918,  enlisted  men  found  "  Fit  for  domestic  service 
only  "  are  to  be  held  to  service  in  the  United  States  for  such  work  as  they  may  be 
capable  of  performing.  Service  In  the  Canal  Zone  is  not  service  in  the  United 
States.  Consequently  an  enlisted  man  belonging  to  a  regiment  stationed  at  the 
</anal  Zone  who  by  reason  of  injuries  suffered  in  line  of  duty  has  been  duly  cer- 
tified by  the  commanding  officer  of  an  Army  hospital  as  "  Fit  for  domestic  service 
only,"  should  be  assigned  to  some  organization  in  the  United  States  for  such 
duty  as  he  is  capable  of  i>erforming. 

220.4. 

War  Dei)artnient.  J.  A.  G.  O.,  ^lay  20, 1918.— To  The  Adjutant  General. 

1.  Tiie  commanding  officer  Walter  Reetl  Hospital,  Takoma  Park,  D.  C,  re- 
quests instructions  as  to  the  disposition  of  Pvt.  Robert  G.  Pillsworth,  Company 
A.  33d  Infantry,  Camp  Gatun,  Canal  Zone.  This  request  is  based  upon  a  letter 
addressed  to  The  Adjutant  General  of  the  Army  under  date  of  April  14,  1918, 
which  reads  In  part  as  follows : 

"  1.  Under  the  provisions  of  Bui.  No.  63,  Hdq.  E.  D.,  April  5,  1918,  report  that 
l*vt.  Robert  G.  Pillsworth,  Company  A,  33d  Infantry,  Camp  Gatun,  C.  Z.,  is 
recommended  for  duty  *  Fit  for  domestic  service  only.' 

"  2.  The  diagnosis  in  this  case :  Osteo  arthritis,  chronic,  of  third  metacarpal 
phalangeal  Joint,  right  hand,,  with  marked  flexion  contraction  of  third  and  fourth 
fingers,  and  slight  contraction  of  fifth  finger.    In  line  of  duty. 

"  3.  Request  instructions  as  to  disposition  of  the  above-mentioned  case  and  a 
decision  as  to  whether  service  in  the  Canal  Zone  is  considered  domestic  service 
under  the  provisions  of  Bui.  No.  63." 

Bulletin  No.  63,  Hdq.  E.  D.,  1918,  publishes  a  letter  from  The  Adjutant  General 
of  the  Army  to  the  commanding  generals  of  all  Regular  Army,  National  Army, 
and  National  Guard  divisions,  all  department  commanders,  and  the  commanding 
officers  of  all  excepted  places.    This  letter  is  as  follows: 

**  Hereafter  all  cases  sent  before  the  surgeon  to  be  examined  with  a  view  to 
discharging  them  on  surgeon's  '^ertil^ate  of  disability,  and  who  come  under 
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tlie  lieadin;?  of  Border  Line  Cases,  will  not  be  discharged,  but  tlieir  sci*vice 
records  will  be  indorsed  *  Pit  for  domestic  senice  only.' 

"All  such  cases  will  be  held  to  service  in  the  United  States  for  such  work  as 
thoy  may  be  capable  of  perfonnlng." 

2.  Prom  the  foregoing  it  appears  that  Pvt  Plllsworth  has  been  reported  for 
duty  "  Fit  for  domestic  service  only."  Under  the  letter  of  Instructions  from  The 
Adjutant  General  of  the  Army,  cited  in  Bui.  No.  63,  Hdq.  E.  D.,  190.8, .  enlisted 
men  found  "  Fit  for  domestic  service  only  "  are  to  be  held  "  to  service  in  the 
United  States  for  such  work  as  they  may  be  capable  of  performing."  The  ques- 
tion which  must  be  answered,  therefore,  is  whether  service  in  the  Canal  Zone  is 
service  "  In  the  United  States."  Obviously  It  is  not,  and  Pvt.  Plllsworth  should 
be  assigned  to  some  organization  in  the  United  States  for  such  duty  as  he  is 
capable  of  performing. 


ABMT  FIELD  CLERKS:  Baggragre  Allowance  Upon  Change  of  Station. 

An  Army  field  clerk  who  has  had  12  years'  service  Is  entitled  to  shipment  of 
3,000  pounds  of  baggage  upon  permanent  change  of  station.  A.  R.  1136.  The 
act  of  August  29,  1916  (39  Stat.  619,  625),  creating  the  grade  of  Army  field 
clerk,  provides  that  after  12  years'  service  such  clerks  shall  receive  the  same 
allowances,  except  retirement,  "  as  hereafter  allowed  to  pay  clerks,  Quarter- 
master Corps."  Such  Army  field  clerks  come  within  the  provisions  of  G.  O. 
No.  86,  W.  D.  1917.  That  order  applies  in  terms  only  to  "officers  and  enlisted 
men,  but  an  Army  field  clerk  Is  an  oflScer  in  the  military  service,  although  not 
a  commissioned  officer.  As  to  those  Army  field  clerks  who  have  not  had  12 
years'  service  under  the  conditions  mentlonefl  In  the  act  of  August  29,  1916, 
there  is  no  authority  In  the  Regulations  or  Orders  for  the  shipment  of  their 
baggage  upon  change  of  station. 

524. 

War  Department,  J.  A.  G.  O.,  May  20,  1918.— To  The  Adjutant  General. 

1.  The  question  raised  in  these  papers  In  connection  with  the  request,  of 
Army  Field  Clerk  Arthur  G.  Fox,  stationed  at  Camp  Funston,  Kans.,  that  his 
household  goods  be  shipped  from  Laredo,  Tex.,  to  San  Antonio,  Tex.,  is  whether 
th^B  provisions  of  G.  O.  No.  86,  W.  D.,  1917,  relating  to  the  shipment  of  baggage 
of  officers  and  enlisted  men,  applies  to  Army  field  clerks.  It  appears  that  Mr^ 
Fox's  last  permanent  station  was  at  Department  Headquarters,  San  AntonlOj 
Tex.,  from  which  station  he  was  ordered  to  Larwlo,  Tex.,  April  22,  1915,  for 
duty  with  the  second  brigade  of  the  first  division,  temporarily  stationed  there. 
Subsequently  he  was  relieved  from  duty  In  the  Southern  Department  and  as- 
signed to  duty  as  chief  clerk,  headquarters,  92d  Division,  Camp  Funston,  Kans; 
Mr.  Fox  requests  that,  inasmuch  as  he  now  has  no  permanent  station,  his  house- 
hold goods  be  returneil  to  his  last  permanent  station,  San  Antonio,  at  Govern- 
ment expense,  to  be  placed  in  storage  there  at  his  expense.  He  states  that  he 
had  no  property  shipped  on  tlie  order  relieving  him  from  duty  in  the  Southern 
Department. 

2.  General  Orders  No.  86,  W.  D.  1917,  relating  to  the  shipment  of  baggage, 
apply  in  terms  only  to  officers  and  enlisted  men ;  but  an  Army  Field  Clerk  Is  an 
officer  In  the  military  service,  although  not  a  commissioned  officer,  and.  In  the 
opinion  of  this  office,  comes  within  the  provisions  of  G.  O.  No.  86,  W.  D.  1917, 
to  the  extent  that  Array  field  clerks  are  provided  for  In  A.  R.  1136.  In  other 
words,  G.  O.  No.  86,  \V.  D.  1917,  and  A.  R.  1136  must  be  read  together.  Army 
field  clerks  who  have  had  12  years*  service  are  entitled  to  shipment  of  baggage 
uiwn  change  of  station  within  the  provisions  of  A.  R.  1136.  This  Is  so,  because 
the  regulation  specifically  provides  for  an  allowance  of  baggage  for  pay  clerks. 
Quartermaster  Corps,  and  the  act  of  August  29, 1916  (39  Stat.  619,  625),  creating 
the  grade  of  Army  field  clerk,  provides  that  after  12  years'  service  such  clerks 
shall  receive  the  same  allowances,  except  retirement,  "  as  allowed  to  pay  clerks. 
Quartermaster  Corps."  As  to  those  Army  field  clerks  who  have  not  had  12 
years'  service  under  the  conditions  mentioned  In  the  act  of  August  29,  1916,  no 
provision  is  made  in  the  regulation  for  the  shipment  of  their  baggage  upon 
cliange  of  station.  The  regulation  provides  only  for  commissioned  officers, 
"pay  clerks,  Quartermaster  Coiiis,"  and  Chilian  employees  of  the  classified 
service.  Army  field  clerks  are  not  in  the  classified  service  and  are  not  men- 
tioned in  the  regulation.  Only  those,  therefore,  who  are  entitled  to  the  allow- 
ances to  which  pay  clerks,  Qnartornmster  Corps,  were  entitled  prior  to  the  act 


378  OPfJBTIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

of  August  20.  1916,  ai*e,  under  existing  regulations,  entitled  to  cbange-of-station 
allowance  or  baggage. 

3.  For  tlie  reasons  stated,  it  is  the  view  of  this  office  tliat  if  Army  Field 
Clerk  Fox  has  had  12  years'  service  under  the  conditions  mentioned  in  the  act 
of  August  29,  1916,  he  is  entitled  to  the  allowances  provided  for  In  G.  O.  No.  86, 
W.  D.  1917 ;  but  If  he  has  not  had  12  years'  service,  thei*e  Is  no  authority  in  the 
reguUitlons  or  orders  for  the  shipment  of  his  baggage. 


PAY  AND  ALLOWANCES:  Siglit  to  HilMi««  of  Offleer  Aeeomimayiag  Be« 
mmlHS  of  Beeeased  Olleer  or  SoMior, 

An  oflicer  who  accompanies  the  remains  of  a  deceased  officer  or  soldier  to  the 
home  of  the  deceased  is  not  traveling  on  a  mileage  status.  War  Department 
telegram,  March  9,  1918,  rescinding  A.  R.  167  and  amending  A.  R.  87  so  that  its 
provisions  t*t)ver  soldiers  as  well  as  i^cers,  and  authorizing  transportation  for 
one  attendant  to  accompany  the  remains  of  an  officer  or  soldier  who  dies  within 
the  United  States  to  the  place  of  interment  within  the  United  States  and  re- 
turn to  hi.s  proper  station,  does  not  contemplate  the  issue  of  mileage  orders  to  an 
officer  so  accompanying  thie  remains  of  a  deceased  officer  or  soldier  as  an 
attendant. 

24o.a 

War  Department,  J.  A.  G.  O.,  May  20,  1918,— To  Tlie  Adjutant  General. 

1.  The  views  of  tills  office  are  deeired  on  the  question  whetiier  an  officer  who 
accompanied  the  remains  of  a  deceased  officer  or  soldier  to  the  borne  of  tlie 
decedent  is  traveling  on  a  mileage  status.  W^lth  the  papers  in  reference  is  u 
copy  of  a  telegram  from  the  War  Department,  dated  March  9,  1918,  stating  that 
regulations  have  been  approved,  and  would  go  into  effect  on  receipt  of  the  tele- 
gnnu.  rescinding  A.  R.  167  and  amending  A.  R.  87  so  that  "its  provisions  cover 
soldiers  as  well  as  officers,  and  further  amended  to  authorize  transportation 
for  (»ne  attendant  to  accompany  the  remains  of  an  officer  or  soldier  who  dieis 
within  the  United  States  to  i^ace  of  interment  within  the  United  States  and 
return  to  iiis  proper  station." 

2.  In  the  opinion  of  this  office  the  regulation  as  amended  does  not  contem- 
plate the  issue  of  mile^e  grders  to  officers  to  accompany  the  remains  of  a  de- 
cea.sed  officer  or  soldier  as  an  attendant.  The  regulation  authorizes  simply 
transportation  for  one  attendant  to  accompany  the  remains,  and  this  language 
can  not  properly  be  held  to  cover  mileage.  The  papers  in  reference  simply 
state  that  attendants  were  authorized  to  deliver  the  remains  of  officers  and 
soldiers  to  their  homes,  and  do  not  show  that  competent  travel  orders  were 
Issued  to  a  commissioned  officer  for  the  travel  involved. 


BETIEWINO  AUTHOBITT:  Aetions  Responsive  to  Corrections  Made  by 
Judge  Advocate  General. 

When  a  ca^JC  has  been  tried  by  general  court-martial,  acted  upon  by  the  review- 
ing authority,  and  the  order  promulgating  the  proceedings  actually  published, 
the  case  is  complete  in  all  its  aspects,  and  the  reviewing  authority  is  thereafter 
functus  officio  with  reference  to  further  action  upon  the  case.  If,  however,  it  is 
ascertained  by  himself  or  by  an  inspection  of  the  record  in  the  office  of  the  Judge 
Advocate  General  that  the  order  published  in  the  case  does  not  correctly  promul- 
gate the  proceedings,  findings,  and  sentence,  It  is  proper  for  the  reviewing 
authority  to  issue  a  corrected  order.  Generally  when  this  Is  done  the  new  order 
should  be  given  the  date  of  the  old  and  the  words  "  corrected  copy  "  should  be 
printed  in  bold  face  type  at  the  top  of  the  front  page  of  the  order.  When  tho 
reviewing  authority  has  approved  a  sentence,  and  the  same  Is  thereafter  disap- 
proved In  the  office  of  the  Judge  Advocate  General,  ordinarily^  if  the  case  has 
been  completed  by  the  reviewing  authority  and  the  order  promulgating  tbe  same 
published,  it  would  not  be  proper  for  him  to  take  any  further  action  thereon,  but 
such  corrective  action  as  is  found  to  be  necessary  should  be  taken  by  order  of 
the  Secretary  of  War.  If,  however,  the  case  is  one  under  General  Orders,  \o.  7, 
War  Department,  1018,  it  may  be  proper  for  the  reviewing  authority  to  take  cor- 
rective action  after  he  has  approved  the  sentence,  if  it  is  found  in  the  office  of  Iho 
Judge  Advocate  General  that  his  original  action  was  erroneous.    When  It  U 
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foun4  that  such  corrective  action  is  necessary,  reviewing  authorities  will  fee  so 
advised  by  letter  frmu  the  oAlce  oi  the  Judge  Advocate  General  convey  lag  its 
view  with  reference  to  tiie  particular  <^9e.  Under  anch  <clrcttmstances  the  order 
^omulgatin^  the  sentenoe  will  not  liave  been  published,  and  tthe  corrective  actioii 
£an  and  should  be  iiiserted  in  the  original  order. 

250.4.  May  20,  1918. 

From :  The  OfBce  of  the  Judge  Advi)cate  General. 
To :  The  Assistant  Judge  Advocate, 

•     ♦    •    Division.    ♦    ♦    * 
Subject :  Corrective  action  in  general  court-martial  casea. 

1.  In  your  letter  orf  Xpril  15, 1918,  you  propose  a  case  as  follows : 

."A  case  is  trle^  by  general  court-martial,  proceedings  con\p1eted  and  for- 
warded to  the  Judge  Advocate  Genei-al,  and  general  court-martial  order  printed. 
Upon  reviewing  the  record  in  the  office  of  the  Judge  Advocate  General  it  is  found 
incorrect  to  such  a  degree  that  the  court  must  reconvene,  or  that  the  proceedings 
are  null  and  void.  What  is  the  proper  action  to  talce  in  these  and  similar  cases 
with  respect  to  the  General  Court-Martlal  order?  "  You  follow  tills  proposition 
with  a  question  as  follows: 

"  Should  a  new^  order  bearing  the  same  number  and  date  as  the  original  order 
be  printed  and  designated  *  corrected  order,'  or  should  a  new  order  bearing  a  new 
number  and  date  be  printed,  or  should  some  other  action  be  taken?  " 

When  a  case  has  been  tried  by  general  court-martial,  acted  upon  by  the  r<n'iew- 
ing  authority*  and  the  order  promulgating  the  proceedings  actually  published^ 
the  case  is  complete  in  all  its  aspects,  and  the  reviewing  authority  is  hereaftei* 
functus  officio  with  reference  to  further  action  upon  the  case.  If,  however,  it  is 
ascertained  by  himself  or  by  an  inspection  of  tlie  record  In  tills  Office  that  the 
order  published  in  the  case  does  not  correctly  promulgate  the  proceedings,  find- 
ings, and  sentence,  It  is  prosper  for  the  convening  authority  to  issue  a  corrected 
order.  Generally  when  this  is  done  the  new  order  should  be  given  the  date  of 
the  old,  and  the  words  "  corrected  copy  "  should  be  printed  in  bold  face  type  at 
the  top  of  the  front  page  of  the  order.    You  ask  a  further  question,  as  f ollow.s : 

"What  Is  the  proper  action  of  a  reviewing  authority  when  he  approves  a 
sentence,  which  is  afterwards  disapproved  in  the  office  of  the  Judge  Advocate 

General?" 

This  question  does  not  admit  of  a  definite  and  specific  answer.  Ordinarily,  if 
the  case  has  been  completed  by  the  reviewing  autliorlty  and  the  order  promul- 
gating the  same  published,  tt  would  not  be  proper  lor  lilnt  te  take  any  furthej 
action  because  of  the  findings  of  this  office  In  reviewing  the  case.  Generally 
speaking,  when  corrective  action  is  found  by  this  office  to  be  necessary,  it  will 
l>e  taken  hy  order  of  the  Seci'etJiry  of  War.  If,  however,  the  case  is  one  under 
General  Orders,  No.  7,  War  Department  1918,  it  may  be  proper  f6r  the  reviewing 
authority  aft«r  he  has  approved  the  sentenoe  to  take  corrective  action  if  it  is 
found  in  this  office  that  his  original  action  is  erroneous.  When  it  is  found  that 
•uch  corrective  action  is  necessary,  reviewing  autjaorities  will  be  so  advised  by 
letter  from  this  office  conveyfaig  its  view  ^dth  reference  to  the  particular  case, 
trot  In  such  cases  tlie  order  promulgating  the  sentence  'will  not  have  been  pitln 
'Hshed  and  the  corrective  action  can  and  should  he  Inserted  in  the  original  order. 


APPBOPRIATIONS:  Red  Cross;  ReimbarsemeBt  by  Red  Cross  for  PnWi- 
catlf^n  at  €lovernmeiit  PrlntiHg  Office  «t  Medical  Literature  for  Use  of 
tlic  Army. 

The  Medical  Department  desires  to  have  printed  for  distribution  to  the  mod-  ' 
leal  personnel  the  latest  medical  and  surgical  war  literature  under  the  title 
••Review  of  War  Surgery  and  Medicine,*'  but  has  not  funds  at  its  disposal 
available  for  this  purpose.  There  is  no  legal  authority  for  the  Meilical  I>ei)ait- 
ment  having  such  printing  done  at  the  Government  Printing  Office  on  requisi- 
tion by  the  Surgeon  General,  charging  his  appropriation  and  securing  ivin^- 
bursenient  from  the  Red  Cross.  The  printing  of  his  publication  can  not  properly 
he  heW  to  come  within  the  provision  of  the  Army  appropriation  act  of  March  4, 
1915  (38  Stat.  1062.  1089),  authorizing  the  sale  to  the  Red  Cross  of  "medical 
fmpplieH  and  equipments" ;  and,  if  so  reirarded,  the  "  sales  "  could  only  be  made 
under  that  act  at  the  rate  of  25  per  cent  in  excess  of  the  contract  prl<«e  paid  for 
the  same.  If  the  printing  is  regarded  as  printing  for  the  Red  Cross  It  can  not  be 
done  as  a  proper  charge  against  Government  appropriations. 


486.4. 

War  Department,  J.  A.  G.  O.,  May  21,  1918.    To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  is  desired  as  to  whether  or  not  the  M^ork  of  piint- 
ing  for  distribution  to  tlie  medical  personnel  the  lat  ist  medical  and  surgical  war 
literature  under  the  title  of  "Review  of  War  Surgery  and  Medicine"  may  be 
done  at  the  Government  Printing  Office  on  requisition  by  the  Surgeon  General, 
charging*  his  appropriation  and  reimbursement  secured  from  the  lied  Cross. 
Reference  is  made  in  this  connection  to  the  provision  of  the  Army  appropriation 
act  of  March  4, 1915  (38  Stat  1062, 1080),  authorizing  sales  of  "  medical  supplies 
and  equipment "  to  the  American  National  Red  Cross.  It  Is  stated  that  the 
Government  Printing  Office  furnishes  figures  of  cost  of  printing  very  much 
lower  than  the  commercial  printers,  who  have  been  consultec^,;  that  it  would  be 
both  advantageous  and  economical  to  have  the  Government  Printing  Office  do 
the  printing ;  but  that  there  are  no  funds  at  the  disposal  to  increase  the  dis- 
tribution of  this  publication. 

2.  The  act  of  March  4,  1915,  supra,  authorizes  sales  of  **  medical  supplies  and 
equipments  **  to  the  American  National  Red  Cross  "  at  rates  of  charge  not  less 
than  the  contract  prices  paid  therefor,  plus  twenty-five  per  centum  to  cover  the 
cost  of  purchase,  inspection,  and  so  forth,"  and  the  act  of  June  12,  1906  (34  Stat. 
240,  256),  authorizes  the  application  of  *'all  moneys  arising  from  dispositions 
of  serviceable  medical  and  hospital  supplies  authorized  by  law  and  regulation  " 
to  replace  medical  and  hospital  supplies  throughout  the  fiscal  year  in  which  the 
dispositions  were  effected  and  throughout  the  following  fiscal  year.  It  is  not 
believed  that  the  printing  of  this  publication  can  properly  be  helctto  come  under 
the  term  "medical  supplies  and  equipments,"  as  used  in  the  act  of  March  4, 
1915,  supra,  and  if  so  regarded  the  "  sales  "  could  only  be  made  under  that  act 
at  the  prices  specified  therein.  Unless  the  action  proposed  can  be  regarded  as  a 
sale  under  authority  of  this  statute,  it  is  not  seen  how  the  appropriation  of  the 
Surgeon  General  could  be  legally  reimbursed  from  the  Red  Cross.  In  short,  if 
the  printing  is  regarded  as  printing  tor  the  Red  Cross,  it  can  not  be  done  as  a 
jjroper  charge  against  the  Government  appropriations.  There  is  no  authority 
to  have  it  done  at  the  Government  Printing  Office  as  a  charge  against  the  Army 
appropriations,  and  securing  reimbursement  of  sucli  appropriations  from  the 
Reil  (3ross. 


CIYIL  OFFENSES:  Destraction  of  War  Material;  Smoking  in  Powder 
Plants. 

An  employee  of  a  munitions  factory,  in  which  powder  and  other  explosives  are 
being  manufactured  for  the  Government,  who  smokes  In  and  about  the  factory 
after  having  been  warned  of  the  danger  attending  the  act,  violates  the  provi- 
sions of  the  act  of  April  20,  1918  (40  Stat.  533),  by  which  wilfully  injuring  or 
destroying  or  attempting  to  injure  or  destroy  war  material  or  war  premises  in 
time  of  war  is  made  a  -felony.  The  elements  of  "  intent "  and  **  wilfulness  " 
are  supplied  when  the  employee  does  an  act  which  he  knows  or  has  been  warned 
may  and  probably  will  result  in  the  injury  against  which  the  statute  seeks  to 
provide. 

230.43. 

War  Department,  J.  A.  G.  O.,  May  21,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  on  the  question  whether  employees  by 
smoking  in  or  about  powder  plants  in  which  powder  Is  manufacture<l  for  the 
use  of  the  Government  violate  the  provisions  of  any  Federal  statute.  In  the 
letter  of  May  7,  1918,  from  the  Procurement  Division,  Contract  Section,  Ord- 
nance Department,  to  The  Adjutant  General,  attention  is  called  to  a  letter  from 
the  Barrett  Co.,  of  Frankford,  Philadelphia,  in  which  it  is  stated  that  it  is 
essential  to  prevent  smoking  in  and  around  powder  plants  by  employees,  and 
that  the  threat  to  discharge  employees  for  so  doing  no  longer  serves  to  prevent 
their  smoking,  and  in  order  to  punish  properly  thesie  offenders  and  to  prevent 
the  destruction  of  these  plants,  this  being  the  greatest  hazard  in  plants  of  this 
kind,  that  smoking  be  made  a  criminal  offense,  punishable  by  fine  or  imprison- 
ment. Also  it  is  stated  that  neither  the  city  authorities  nor  State  authorities 
seem  to  have  any  law  covering  the  matter. 

2.  The  net  of  April  20,  1918  (40  Stat.  533),  pertinent  to  the  subject  of  inquiry, 
in  part  provides; 
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"That  the  words  *  war  material/  as  used  herein,  shall  include  arms,  arma- 
ment, ammunition,  live  stock,  stores  of  clothing,  food,  foodstuffs,  or  fuel ;  and 
shall  also  include  supplies,  munitions,  and  all  other  articles  of  whatever  de- 
scription, and  any  part  or  Ingredient  thereof,  intended  for,  adapted  to,  or  suit- 
ai)le  for  the  use  of  the  United  States,  or  any  associate  Ration,  in  connection 
with  the  conduct  of  the  war. 

"  The  words  *  war  premises,''  as  used  herein,  shall  Include  all  buildings, 
grounils,  mines,  or  other  places  wherein  such  war  material  is  being  produced, 
manufactured,  repaired,  stored,  mined,  extracted,  distributed,  loaded,  unloaded, 
or  transported,  together  with  all  machinery  and  appliances  therein  contained ; 
and  all  forts,  arsenals,  navy  yards,  camps,  prisons,  or  other  military  or  naval 
stations  of  the  United  States,  or  any  associate  nation." 

Section  2  of  said  act  provides : 

"  That  ^»'hen  the  United  States  is  at  war  whoever,  with  intent  to  injure,  inter- 
fere with,  or  obstruct  the  United  States  or  any  associate  nation  in  preparing  for 
or  carrying  on  the  war,  or  whoever,  with  reason  to  believe  that  his  act  may 
Injure,  Interfere  with,  or  obstruct  the  United  States  or  any  associate  nation  In 
preparing  for  or  carrying  on  the  war,  shall  wilfully  injure  or  destroy,  or  shall 
attempt  to  so  injure  or  destroy  any  war  material,  war  premises,  or  war  utilities, 
as  herein  defined,  shall,  upon  conviction  thereof,  be  fined  not  more  than  $10,000 
or  imprisoned  not  more  than  thirty  years,  or  both." 

3.  In  answering  the  question  presented  it  will  be  assumed  that  the  employees 
have  been  properly  warned  of  the  danger  to  the  powder  plants  by  smoking  in 
«cM^rab4nit. these  plants.  .And  the  question,  therefore,  is  whether  an  employee 
who  having  been  warned  of  the  danger  attending  the  act  of  smoking,  neverthe- 
h»s8  commits  the  act,  violates  the  provision  of  the  act  of  April  20,  1918,  that 
"  whoever  *  ♦  *  with  reason  to  believe  that  his  act  may  injure,  interfere 
with,  or  obstruct  the  United  States  or  any  associate  nation  in  preparing  for  or 
currying  on  the  war,  shall  wilfully  injure  or  destroy,  or  shall  attempt  to  so  injure 
or  destroy  any  war  material,  war  premises,  or  war  utilities." 

The  elements  of  "intent"  and  "wilfulness"  are  supplied  when  the  employee 
does  an  act  which  he  knows  pr  has  been  warned  may  and  probably  will  result 
in  tiie  injury  which  the  statute  seeks  to  provide  against.  In  other  words,  a 
reckless  disregard  of  the  consequences  which  may  follow  the  doing  of  an  act 
is  equivalent  to  an  intent  to  commit  the  wrong  which  may  follow.  Bouvler, 
vol.  3,  p.  3454,  in  defining  "  wilful "  says,  "  It  implies  that  the  act  is  done  know* 
ingly  and  of  stubborn  purpose."    Bishop  on  Criminal  Law,  vol.  1,  sec.  313,  says: 

"  There  is  little  distinction,  except  In  degree,  between  a  will  to  do  a  wrongful 
thing  and  an  indifference  whether  it  is  done  or  not.  Therefore,  carelessness  is 
criminal,  and  within  limits  supplies  the  place  of  the  aflirmative  criminal  intent." 

In  Roberts  J.  d  R,  v.  Doi^er  (208  Fed.  270)  it  was  held  that  a  wilful  viola- 
tion of  the  factory  act  Is  established  by  proof  of  any  conscious  knowing  or  inten- 
tional failure  to  comply  therewith. 

4.  It  is,  therefore,  plain  in  principle  and  settled  in  law  that  one  who  pursues 
a  course  of  conduct  which  he  knows,  or  has  been  warned,  may  and  probably  will 
result  in  u  wrong  being  done  must  be  held  to  have  intended  the  consequences 
of  his  act. 

5.  It  is  the  view,  therefore,  of  this  oflice  that  an  employee  of  a  munitions 
factory  in  which  powder  and  other  explosives  are  being  manufactured  for  the 
Government  who  smokes  in  and  about  the  factory  after  having  been  warned 
of  the  danger  attending  the  act  violates  the  provisions  of  the  act  of  April  20, 
1918,  supra,  and  may  be  prosecuted  therefor. 


CONTRACTS:  Constraction  of  Contract  for  Use  of  a  Vessel;  Distinction 
Between  Contracts  of  Hiring  and  for  Service. 

A  tugboat  was  chartered  by  the  Government  under  an  informal  charter 
which  provided  that  the  price  thereof  was  to  be  a  stipulated  sum  per  day  of 
24  hours  for  each  and  every  day  of  the  charter  period,  the  owner  to  furnish 
everything  except  coal  and  water,  which  were  to  be  furnished  by  the  Govern- 
ment. This  was  not  a  contract  of  hiring  of  the  vessel  amounting  to  a  demise, 
i.  e.,  the  transfer  of  the  exclusive  possession,  management,  and  control  of 
the  vessel  to  the  United  States,  making  the  United  States  a  special  owner 
thereof,  but  was  merely  a  contract  for  service.  (United  States  v.  Shea,  152 
U.  S.  178,  191;  Leary  v.  United  States,  14  Wall.  607,  611.)     Hence  no  payment 
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sXiould  be  made  for  days  when  the  boat  was  sot  performiug  service  by  reason 
of  beiug  laid  up  for  rcipalrs  4»r  because  of  baviug  been  sunk. 

545.02.  May  2X,  1018. 

IMemorandnm  for  CMef  of  StsfP.l 

Subject :  Deductions  from  vouchers  of  Cornel i  StesmbMLt  Go.  iSor  Jiire  of  tag- 
boats  M  Kew  Yortc. 

1.  A  request  Is  made,  vei*bal^,  for  the  opinion  of  this  office  upon  the  follow- 
ing facts:  It  is  remarked  that  the  papers  ivere  pfpesented  to  the  auditor  for 
the  War  Department  and  by  him  referred  to  ttie  Quartemiaflter  -General  for 
administrative  examination  and  report.  The  Oom€'ll  Steamboat  Oo.  fundahed 
certain  tugboats  to  the  GJoveniment  for  use  in  «ad  about  the  hat'bor  of  Wew 
York.  Tliere  has  been  de<lucted  from  its  vouchers  smss  ftraountlng  to  «everal 
thotisatid  dolltirs.  These  deductions  Imve  been  made  by  the  raaifiie  superin- 
tendent, Army  piers,  Hoboken,  N.  J.,  because  included  In  the  bills  for  the  tilre 
of  various  tuglwats  are  cliarges  for  days  when  the  tugboats  were  not  perform- 
ing service,  and  in  case  of  one  tu^oat.  Ira  M.  Hedges,  the  sum  of  $3,45D  Is 
included  by  the  Cornell  Steamboat  Oo.  for  tlie  hire  of  the  tugboat  wtifle  she 
was  actually  sunlc.  One  of  these  papers  is  a  laemoraiMlum  dated  March  21, 
1918,  from  the  officer  In  charge  of  tlie  contract  branch,  Quartermaster  Qenerars 
Office,  to  the  passenger  traffic  manager,  and  it  contains  the  following : 

**  4.  Where  the  -Government  agrees  to  charter  a  tug  for  a  -definite  period  at  a 
certain  rate  and  there  is  no  stipulation  in  the  agreement  that  the  tug  should 
be  off  hire  when  laid  up  for  repairs  there  sliould  be  no  deductions  from  the 
agreed  price  for  such  time  off,  evon  thougli  it  is  the  duty  of  the  owner  to  keep 
the  tug  in  repair."  This  statement,  in  the  opinion  of  this  office,  does  not 
enrbody  the  right  principle  by  which  the  persons  having  to  do  with  the  matters 
should  be  guided. 

2.  It  appears  that  these  various  tugboats  of  the  0)me!l  Steamboat  Co.  were 
chartered  by  the  Government  under  informal  agre^nents.  Some  of  the  terms 
are  understood  and  some  of  them  expressed,  and  those  that  nve  expressed  are 
almost  too  meager  to  furnish  a  "firm  "basis  for  an  opinion.  However,  reference 
is  made  in  a  letter  of  the  Cornell  Steamboat  Co.  to  ttie  terms  of  the  cfharter  of 
the  Ellen  M,  Eonun,  and  it  is  assumed  that  no  more  formal  charter  wfts  ever 
executed,  as  non<»  is  presented  with  the  papers.  The  letter  in  regard  to  the 
Ellen  M.  Bonan  contains  the  following: 

"  The  price  of  the  Blien  M.  Rontin  to  be  $150  per  day  of  24  hours  for  each  and 
every  day  of  the  charter  period. 

••  We  are  to  furnish  everything  for  these  tugs  with  the  exception  of  coal  and 
water,  which  you  are  to  furnlsli.  It  is  agreed  that  tliese  tugs  now  use  anthra- 
cite pea  coal,  whicli  will  l>e  fumtehed  by  u«  «nd  charged  to  you  at  coat  price 
aboard  tugs  until  such  time  as  the  tugs  are  equipped  to  bum  soft  coal.  The 
mechanical  cost  of  the  equipment  for  soft  coal  will  be  paid  for  by  tis. 

"  It  is  agreed  that  this  letter  will  eonstituto  the  -chanter  party  wntil  the 
formal  one  rfiall  be  entered  Into.*' 

Tlie  abcwe  terms  appear  to  have  governed  in  all  cases  whene  Iffce  Goveminent 
has  used  the  Cornell  Steamboat  Co.'s  tugboats. 

3.  T*ie  question  to  be  decl<led  i«  whether  or  not  the  arrangement  made  with 
the  Com^M  Steamboat  Co.  amounted  to  a  hiring  or  was  one  for  service,  i.  e.. 
whether  or  not  the  Government  during  its  possession  of  the  vessel  was  a  special 
owi>er  and  bound  to  pay  rent  for  It  until  returned  to  the  Cornell  Steanfl^oat 
Co.  The  Supreme  Court  of  the  United  States  had  before  it  in  tlie  year  18W 
a  similar  case  (United  States  v.  Shea,  152  U.  S.,  178),  In  that  case  Shea  made 
an  agreement  with  the  Quartennaster  General  of  the  Army  to  provide  and  fur- 
nish, whenever  called  upon,  such  vessels  as  might  be  required  to  take  the  place 
of  the  vessels  then  performing  service  between  New  York  City  and  Governors 
Island.  The  Governniont  was  to  furnish  the  fnel  for  said  %-essel  while  in  its 
service  and  Shea  was  to  furnish  the  crew  when  required.  One  of  the  boats 
furnished  by  Shea  while  under  the  exclusive  control  and  management  of  the 
Government,  manned  and  navigated  by  the  employees  of  the  Quartermaster's 
Department,  had  a  collision  with  a  ferryboat  and  was  laid  up  61  days  under- 
going repairs.  The  Government  refused  to  pay  the  charter  Irire  for  these  61 
days.  The  case  went  first  to  the  Court  of  Claims,  and  tliat  court  decided 
against  the  Government  and  allowed  the  claim.  The  Supreme  Court  affirmed 
liiut  judgment,  Mr.  Justice  Brewer  writing  the  opinion.  He  says  in  his  opinion 
that  the  case  turns  upon  the  construction  of  the  contract.    Was  it  a  contract 
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of  hfrinj^  or  for  serrlce?  If  a  caotract  of  hiring,  tben  Uie  Govermnent  mtist 
pay  for  the  time  when  the  yessei  was  undergoing  repairs ;  if  a  contract  of  aerv- 
i«p,  then  the  owners  must  bear  that  loas.  The  dedalon  of  that  caae  tunied 
iipoii  the  qi>eation  -whether  at  the  time  of  the  coUisioa  with  tlie  f^-ryboat  the 
Qovemraeiit  had  ex<duBi\'e  control  of  the  vessel  and  it  was  decided  that  tho 
Gerenunent  iiad  such  ^ceicislv^  eontrol,  and  therefore  there  was  a  hiring  of  tiie 
vessel  that  anKranted  to  a  deaiise,  1.  e^  the  transfer  of  the  exclusive  poss^ssloH. 
mauag^nent,  and  control  of  the  veaael  to  the  United  States,  and  made  the  United 
States  a  special  owner.  In  the  case  of  the  OorneU  Steamboat  Co.'s  tugboatft, 
from  what  is  gathered  from  the  charter  or  terms  of  hiring,  its  taglK)ats  were  not 
demised  to  the  Government  so  as  to  give  the  United  States  exclusive  possession, 
management,  and  control,  and  made  tlie  United  States  a  special  owner,  but  wen* 
in  the  service  of  the  Government  and  tlie  charter  was  one  for  service.  As  Judge 
Brewer  says  at  page  191  in  UtUted  Himie$  v.  Bhca,  supra: 

"  Whiie  the  qoestlon  is  not  free  from  doabt,  yet,  in  view  of  the  fact  that  the 
petitioner  was  to  provide  and  fumii<9i  a  vessel;  that  tliia  vessel,  when  ten- 
dered, was  accepted  and  was  not  only  in  the  service  but  under  the  exclusive 
management  and  control  of  the  Quarterraaster*s  Department  at  the  time  of  the 
accidimt,  we  think  it  must  be  adjudged  that  the  case  presented  is  one  of  con- 
tract of  hiring  the  possession  of  a  vessel^  was  a  qiecial  owner,  and  bound  to 
pay  rent  for  the  vessel  until  i^eturned  to  the  petitioner.  Shea." 

Tlie  agreement  with  the  Ck^ruell  Steamboat  Co.  contains  the  following : 

"  The  price  to  be  *  *  *  pec  day  of  twenty-four  hours  for  each  and  every 
dav  of  the  charter  pei'iod.** 

In  the  case  of  Leary  v.  UnUed  Sixties  (14  WalL,  607,  611),  it  was  hel<l, 
Mr.  Justice  Field  writing  the  opinion,  that  where  tlie  charter  parl;y  providetl : 
"In  consideration  of  tliese  stipulations  the  United  States  agree  that  thc> 
owners  shall  receive  the  sum  of  two  hundred  fifty  dollars  per  day  for  each  day 
the  vessel  is  retained  under  the  diarter,  and  Uiat  they  will  supply  the  vessel 
with  coal,"  and  the  United  States  did  not  have  control  and  management  of  the 
vessel,  the  owner  must  bear  the  loss  of  time  occasioned  by  a  maiiue  disaster. 

4.  Viewing  the  Cornell  St^mboat  Co.*s  charter  of  its  tugboats  with  the 
Government  in  the  light  of  these  decisions,  this  office  is  of  the  opinion  that  the 
deductions  were  made  pi'operly  from  tlie  bills  of  the  Cornell  Steamboat  Co.. 
as  the  letting  by  the  Cornell  Steamboat  Co.  of  its  tugboat  was  not  a  hiring  that 
aocumnted  to  a  demise,  but  was  a  contract  for  service  only. 


MHOBEMENCE  OF  OSBEES:  When  Charges  Shonld  be  Laid  Under  the 
Ninety-Sixth  Artlele  of  War  Bather  Than  Under  a  Specific  Article. 

The  proviKlou  In  paragraph  74  (e),  M.  C.  M.,  that  when  a  ciime  or  offense  is 
specifically  provided  for  in  an  article  of  war,  the  charge  v^lU  be  laid  under 
that  article  and  not  under  the  general  article,  1.  e.,  under  A.  W.  96,  has  direct 
application  to  offenses  which  clearly  fall  within  the  language  of  one  of  tlie 
specific  articles  of  war.  There  are  many  cases,  however,  in  which  the  line  of 
demarcation  is  not  clear,  and  In  which  it  is  perfectly  proper  for  the  oflicer  pre- 
ferring the  charges  or  for  the  convening  authority,  In  tlie  interest  of  the  dls- 
clpllne  of  his  command,  to  choose  between  two  or  more  articles  In  selecting  that 
one  under  which  the  charges  should  be  laid.  In  pi-actice  it  is  found  that  such 
a  choice  often  lies  between  the  sixty-fourth  and  ninety-sixth  articles.  When  a 
soldier  who  has  been  properly  disciplined  and  instructeil,  and  who  understands 
his  military  obligations,  disobeys  a  lawful  conmiand  of  his  superior  ofl^lccr 
under  circumstances  which  show  a  deliberate  and  Intentional  defiance  of  au- 
thority he  should  be  charged  under  the  sixty -fourth  article  of  war.  On  the 
other  hand,  if  the  soldier  has  not  been  properly  disciplined  and  trained,  if  he 
is  new  to  the  service  and  does  not  yet  fully  understand  Its  obligations  and 
duties,  and  if  his  failure  or  refusal  may  be  properly  attributed  more  to  his 
Ignorance  and  lack  of  training  or  to  the  lack  of  experience  and  jutlgment  on 
the  part  of  his  officer  rather  than  to  a  deliberate  intent  to  defy  constituted 
authority-,  he  sliould  bo  given  the  benefit  of  the  doubt  which  naturally  arises  in 
such  case  and  should  be  so  punished  as  to  instill  into  his  mind  the  requirements 
of  military  discipline,  but  without  detracting  in  too  large  a  measure  from  that 
military  training  and  instruction  of  which  ho  is  so  much  In  noo<l.  Wlieu  such 
a  condition  appears  upon  the  investigation  of  a  case  the  judge  advocate  should 
not  hesitate  to  recommend  trial  by  an  Inferior  court,  disciplinary  punishment 
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under  the  one  hnndreil  fourth  article  of  war,  or  such  other  disposition  as 
will  secure  the  ends  of  discipline  without  resorting  to  measures  wholly 
out  of  proportion  to  the  circumstances  of  the  offending.  In  general,  in 
view  of  the  present  training,  instruction,  and  discipline  of  our  troops,  whenever 
n  careful  investigation  shows  a  particular  case  to  be  clearly  of  the  border-line 
ty])e,  it  becomes  the  duty  of  the  Judge  advocate  to  recommend  that  disposition 
of  the  case  which  will  give  the  man  the  benefit  of  every  legitimate  doubt  which 
arises  in  his  favor,  which  will  be  sufficient  to  meet  the  demands  of  discipline  in 
the  particular  case,  and  which  will  make  for  a  higher  quality  of  training  and 
Instruction  under  which  the  number  of  offenses  will  decrease  as  the  discipline 
of  the  conmiand  is  improved. 

250.4.  Mat  21,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Assistant  Judge  Advocate,  Thirty-seventh  Division,  Camp  Sheridan. 
Subject:   Disposition   of  offenses  involving  disobedience  of  a  commissioned 
*  officer. 

1.  In  a  letter  dated  May  8,  1918,  from  the  assistant  Judge  advocate,  37tb 
Division,  this  office  is  asked  for  nn  expression  of  its  views  on  the  policy  of 
trying  offenses  under  the  ninety-sixth  article  of  war  which  may  be  regarded 
as  amounting  to  violations  of  the  sixty-fourth  article  of  w^ar.    He  states: 

"  It  has  been  found  that  in  many  cases  for  violation  of  the  sixty-fourth  ar- 
ticle of  war  referred  to  general  courts-martial,  the  sentence  w'as  well  withini 
three  months  and  the  case  could  have  been  handled  more  expeditiously  by  a 
summary  court  under  the  ninety-sixtli  article  of  war." 

The  proper  disposition  of  cases  of  this  character  requires  the  exercise  of 
sound  discretion  and  good  Judgment  on  the.  part  of  Judge  advocates  and  com- 
manding officers.    Paragraph  74  (e)  M.  C.  M.,  is,  in  part,  as  follows: 

"  When  a  crime  or  offense  is  specifically  provided  for  in  an  article  of  war  the 
charge  will  be  laid  under  that  article  and  not  under  the  general  order,  i.  e.,  under 
article  of  war  96.  This  rule  is  particularly  to  be  observed  when  the  crime  or 
offense  falls  under  an  article  which  prescribes  a  %ed  punishment." 

This  provision  of  the  Manual  has  direct  application  to  offenses  which  clearly 
fall  within  the  language  of  one  of  the  specific  articles  of  war.  For  instance,  if 
a  soldier  falls  to  report  at  the  fixed  time  to  his  place  of  duty  or  is  absent  from 
the  same  without  proper  leave,  the  charge  should  be  laid  under  the  sixty-first 
rather  than  under  the  ninety-sixth  article  of  war.  If  a  soldier  Is  absent  without 
leave  under  circumstances  which  Indicate  desertion,  he  should  be  tried  either 
under  the  fifty-eighth  article  of  war  for  desertion  or  under  the  sixty-first  article 
of  war  for  absence  without  leave,  as  the  Investigation  of  the  case  may  deter- 
mine. In  neither  event  should  he  be  tried  under  the  ninety-sixth  article  of  war. 
If  an  officer  is  found  drunk  on  duty,  and  there  Is  no  question  as  to  his  duty 
status  at  the  time,  he  should  be  charged  under  the  eighty-fifth  article  of  w^ar 
rather  than  under  the  ninety-sixth  article  of  war.  There  are  many  cases,  however, 
in  which  the  line  of  demarcation  is  not  clear  and  In  which  It  Is  perfectly  projier 
for  the  officer  preferring  the  charges  or  for  the  convening  authority,  in  the  in- 
terest of  the  discipline  of  his  command,  to  choose  between  two  or  more  articles  in 
selecting  that  one  under  which  the  charges  should  be  laid.  In  practice  it  is 
found  that  such  a  choice  often  lies  between  the  sixty-fourth  and  the  ninety-sixth 
articles.  AVlien  a  soldier  who  has  been  properly  disciplined  and  Instructed  and ' 
who  understands  his  military  obligations  disobeys  a  lawful  command  of  his. 
superior  officer  inider  circumstances  which  show  a  deliberate  and  intentional 
defiance  of  authority  he  should  be  charged  under  the  sixty-fourth  article  of 
war.  On  the  other  hand,  If  the  soldier  has  not  been  properly  disciplined  and 
trained,  if  he  is  new  to  the  service  and  does  not  yet  fully  understand  Its  obliga- 
tions and  duties,  and  if  his  failure  or  refusal  may  be  properly  attributed  more 
to  his  Ignorance  and  lack  of  training  or  to  the  lack  of  experience  and  Judgment 
on  the  part  of  his  officers,  rather  than  to  a  delll)eratQ  intent  to  defy  constituted 
authority,  he  should  be  given  the  benefit  of  the  doubt  which  naturally  arises  in 
his  case  and  should  be  so  punished  as  to  Instill  into  his  mind  the  requirements  of 
military  discipline,  but  without  distracting  In  too  large  measure  from  that  mili- 
tary training  and  instruction  of  which  he  Is  so  much  in  need.  General  court- 
martial  records  reaching  this  office  indicate  that  enli.ste<l  men  are  sometimes 
made  to  suffer  because  of  inexperience  and  lack  of  judgment  on  the  part  of  offi- 
cers who  are  placwl  ov«m'  them.  An  inexperienced  ofllcer.  through  lack  of  ex- 
perience in  dealing  with  men,  sometimes  precipitates  a  situation  in  which  au 
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enlistetl  man  makes  statements  which  the  officer  construes  as  a  willful  defiance 
of  Ills  authority  and  charges  are  preferred  accordingly.  When  this  occurs  a 
military  court  is  asked  to  inflict  a  punishment  upon  the  man  which,  under  better 
conditions  of  instruction  and  training,  might  have  been  wholly  unnecessary. 
Those  conditions,  appearing  at  the  trial,  are  beyond  doubt  responsible  for  the  fact 
that  many  cases  brought  to  trial  under  the  sixty-fourth  article  of  war  are  re- 
garded by  the  court  as  nothing  more  serious  than  military  disorders,  which 
should  have  been  tried  under  the  ninety-sixth  article  of  war  and  tried  by  a  minor 
court.  When  such  a  condition  appears  upon  the  investigation  of  a  case,  the 
judge  advocate  should  not  hesitate  to  recommend  trial  by  an  inferior  court, 
disciplinary  punishment  under  the  one  hundreil  and  fourth  article  of  war,  or 
s:uch  other  disposition  as  will  secure  the  ends  of  discipline  without  resorting  to 
measures  wholly  out  of  proiwrtlon  to  the  circumstances  of  the  offending. 

And  it  may  be  said  in  general,  in  view  of  the  present  training,  instruction,  and 
discipline  of  our  troops,  that,  whenever  a  careful  investigation  shows  a  par- 
ticular case  to  be  clearly  of  the  border-line  type,  it  becomes  the  duty  of  the 
jiKlge  advocate  to  recommend  that  disposition  of  the  case  which  will  give  the 
man  the  benefit  of  every  legitimate  doubf  which  arises  in  his  favor,  which  will 
be  sufficient  to  meet  the  demands  of  discipline  in  the  particular  case,  and  which 
will  make  for  a  higher  quality  of  training  and  Instruction  under  which  the 
number  of  offenses  will  decrease  as  the  discipline  of  the  command  is  improved. 


MILITIA:  Offlee;  Bigrht  of  Officer  of  National  Gaard  Resenre  to  Aeeept 
CoHimission  in  **  Home  Gaards." 

An  officer  of  a  National  Guard  Reserve  organization  that  has  not  been  deslg- 
nate<l  by  orders  from  the  War  Department  to  be  drafted  into  Federal  service 
holds  a  commission  in  the  State  militia;  he  is  not  in  the  military  ser^'ice  of 
the  United  States,  S.  S.  R.,  P,  M.  G.  O.,  Form  999,  page  40,  note  3,  as  amended 
•December  10,  1917,  by  telegram  A568.  It  is  the  clear  Intent  of  section  78  of  the 
national  defense  act  of  June  3,  1916  (39  Stat.  166,  202),  that  the  National  Guard 
Reserve  of  any  State  shall  be  considered  a  part  of  the  National  Guard  of  such 
State  and,  when  called  into  service,  shall  be  used  in  the  same  manner  as  the 
Nntlonal  Guard.  It  is  an  Inactive  auxiliary  part  of  the  State  National  Guard 
which  may  become  a  part  of  the  Federal  forces  when  specially  designated  for 
such  military  service.  Until  such  time  It  retains  Its  status  as  part  of  the  State 
militia,  and  an  officer  thereof  may  terminate  his  connection  with  that  organiza- 
tion in  any  way  the  local  statutes  i^rmit  or  provide.  If  he  is  an  officer  of  a 
National  Guanl  Reserve  organization  when  that  organization  is  designated  to  he 
drafted  into  Federal  service  he,  of  course,  will  be  required  to  serve,  but  if  he  has 
st*vered  his  connections  therewith  he  will  not  be  affected  by  such  draft.  Conse- 
quently, so  far  as  Fetleral  law  Is  conc<»i"ned,  the  acceptance  of  a  commission  in 
the  State  guard,  or  "Home  Guards  "  of  such  State,  by  an  officer  of  the  National 
Guard  Reserve  does  not  vacate  his  commission  in  such  National  Guard  Reserve; 
but  such  action  calls  for  a  construction  and  application  of  the  statutes  of  the 
State 'in  question  and  is  a  matter  scjlely  of  local  administration. 

210.1. 

War  Department,  J.  A.  Q.  O.,  May  21,  1918.— To  the  Chief  of  the  Militia 
Bureau. 

1.  The  Chief  of  the  Militia  Bureau  submits  to  this  office  a  letter  dated  May 
C,  1918,  from  Gen.  Charles  H.  Sherrll,  adjutant  general  of  the  State  of  New 
York,  in  which  the  questions  are  asketl  (o)  wh€»ther  the  War  Department  con- 
sidtn-s  that  an  officer  of  the  National  Guard  Reserve  of  the  State  of  New  York 
under  the  act  of  June  3,  1916  (39  Stat.  166,  202),  holds  a  commission  in  the 
militia  of  that  State,  and  (b)  whether  such  officer  should  be  dropped  from  the 
National  Guard  Reserve  upon  his  accepting  a  commission  in  the  New  York 
Guard.    The  questions  will  be  considered  In  the  order  stated. 

2.  Section  78,  national  defense  act,  approved  June  3,  1916,  supra^  provides : 

"  Subject  to  such  rules  and  regulations  as  the  President  may  prescribe,  a 
National  Guard  Reserve  shall  be  organized  in  each  State,  Territory,  and  Dis- 
trict of  Columbia,  and  shall  consist  of  such  organizations,  officers,  and  enlisted 
men  as  the  President  may  prescribe,    ♦    ♦    ♦  »• 
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By  S.  S.  R^  P.  M.  G.  O.,  Form  9d9,  prescribed  by  the  President  under  au- 
thority of  the  act,  tmpra,  iu  oote  3,  page  40,  thereof,  as  amended  December  10, 
1917,  by  telegram  ASGS,  it  is  provided : 

"  Ottitiens  and  enlisted  men  of  tlie  National  Guard  and  the  National  Guard 
Kejserve  not  drafted  into  the  military  service  of  the  United  States,  shall  not  \>ct 
roK^n'ck^l  an  in  the  military  service  of  the  United  States,  although  their  organiza- 
tions may  have  been  recognized  by  the  Militiji  Bureau,  unless  and  until  sucli 
oreanlziitioDs  have  been  specially  designated  by  orders  from  the  War  Depurt- 
ment  to  be  drafted  into  the  military  service  of  the  United  States. 

3.  It  Is  not  shown  by  the  papers  In  reference,  but  it  is  assumed  tliat  tho 
Xatiuuai  Guard  Resei*ve  of  the  Statue  of  New  York  has  not  been  speoLaily  desi^;- 
iiated  by  orders  from  the  War  Depaitment  to  be  drafted  into  the  military  servioo 
of  the  United  States,  therefore  under  the  Selective  Service  Begulations,  Mupra, 
sLK'h  National  (iuai'd  Iteserve  is  not  in  the  United  States  military  servlve.  While 
section  78  of  the  national  defense  act  does  not,  in  terms,  make  the  National 
(iwird  Hcsei've  part  of  the  State  National  Guard,  nevertheless  it  may  be  as- 
sigjHHl  as  reserve  to  an  active  organization  thereof,  and  it  is  obviously  intended 
that  it  shall  be  considered  a  part  of  such  National  Guard  and  shall  be  used 
when  ealIo<l  into  service  the  same  as  the  National  Guard.  It  Is  an  inactive, 
auxiliary  part  of  the  State  National  Guard,  which  may  become  a  part  of  tlie 
FfMlenil  forces  when  specially  designated  for  such  military  service  Until  such 
time  it  retains  its  status  as  part  of  the  State  militia.  Question  (a)  Is  there- 
fore answered  in  the  affirmative. 

4.  The  exact  character  and  purpose  of  the  New  York  Guard  is  not  set  forth 
In  the  papers  in  reference,  but  is  assumed  to  be  a  State  military^  organteRtion 
resembling  home  guards,  state  police,  or  constabulary,  and  similar  to  the  well 
known  militia  of  the  several  States,  as  it  formerly  existed  primarily  for  ser- 
vi<ie  within  State  boundaries,  the  chief  purpose  of  which  is  to  maintain  local 
order  wlieu  die  occasion  arises  for  its  use. 

5.  In  a  meniorandujD  dated  October  1^  1917  <1  Ops.  J.  A.  G.  180),  prepared 
by  this  office  for  the  Ciiief  Bureau  of  Military  Affairs,  which  discussed  at  length 
the  status  of  such  organizations,  it  was  held : 

*'  The  forces  conijemplated  are,  in  my  opinion.  In  law  and  legal  effect,  militia." 
Nothing  iu  the  Federal  statutes  forbids  an  officer  of  the  National  Guard  Re- 
serve of  tlie  State  of  New  York  f^om  accepting  a  commission  in  the  New  York 
Guard.  Before  the  National  Guard  Reserve  is  called  into  the  military  service 
of  tlie  United  States  such  officer  may  terminate  his  connection  with  that  or- 
ganization, in  any  way  the  local  stat^ites  permit  or  provide.  If  he  is  an  officer  of 
a  Nalional  Guard  Reserve  organization  when  that  organization  is  drafted  into 
Federal  service  he,  of  course,  will  be  required  to  serve,  but  if  he  has  severed 
hi.s  connections  therewith  he  will  not  be  affected  by  such  draft.  Tlie  effect 
of  Mich  officer  accepting  a  commission  in  the  New  York  Guard  calls  for  a  con- 
struction and  application  of  the  statutes  of  tlie  State  of  New  York,  and  ai^>ears 
to  be  a  matter  of  local  administration  in  which  no  Federal  question  is  in- 
volved. 

6.  I  am  of  the  opinion  that  an  officer  of  the  National  Guard  Reserve  of  the 
Stale  of  New  York,  w^hich  has  not  been  spe<*ially  designated  by  orders  from  the 
War  Department  to  be  drafted  Into  the  military  service  of  the  United  States,  is 
an  ofticer  of  the  militia  of  that  State.  As  to  whether,  under  the  laws  of  the 
State  of  New  York,  the  commission  of  such  National  Guard  Reserve  officer  is 
vacated  by  hi«  acceptance  of  a  commission  in  the  New  York  Guanl,  no  oi^fflon 
is  expressed,  as  no  Federal  question  is  involved. 


TRIAL:  Record;  Identification  Number  of  Accused  to  Appear  on  Charge 
Sheet  and  Record. 

The  identification  number  of  an  enlisted  man  tried  by  court-martial  should 
be  entere<l  immediately  following  tlie  name  of  the  accused  In  his  service  record 
on  the  charge  sheet.  It  need  not  be  repeated  In  the  specification.  In  the  record 
of  trial  the  number  should  appear  Immediately  following  the  name  on  the  brief 
nnd  in  the  Iwxly  of  the  record  where  it  is  shown  that  the  court  proceeded  to  the 
trial  of  the  soldier.  The  nunU)er  should  also  appear  immediately  following  the 
name  of  the  soldier  in  the  court-martial  oi'der  promulgating  his  sentence. 
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Waf  Deiiartment,  J.  A.  G.  O^  Majr  21, 19ia— To  The  Adjutant  General. 

1.  Information  is  requested  as  to  the  requirements  iu  court-iaartial  cases 
Wider  instructions  contained  In  your  circular  letter  dated  April  17,  191 S,  con- 
ceiTiiug  the  numbering  of  all  enlisted  meo  in  the  Army. 

2.  It  is  considered  suflScient  If  the  identification  number  be  entered  Imme- 
diately following  the  name  in  the  service  record  on  the  charge  sheet  and 
omitted  from  tbe  sped^ations.  In  the  record  of  trifd  the  numtyer  should  ap- 
pear imiaediately  following  the  name  on  tlie  brief  and  in  tite  body  of  the  record 
wliere  it  is  shown  that  the  coart  proceeded  to  the  trial  of  tlie  soldier,  'the 
Bvmber  sbeukl  also  appear  immediately  folloning  the  naiBe  of  the  soldier  in  the 
eourt-ntartiad  order  promulgatiag  hfts  sentence. 


COXfBACTS:  DlspMslUon  ef  Certified  Checic  Furnlslied  by  Bidder  nrho 
Defaults  in  Furnishing  the  Betaired  Bon4. 

The  lowest  bidder  for  the  construction  of  a  hospital  building,  whose  bid  was 
accepted,  submitted  with  his  bid  a  certified  checic  in  lieu  of  the  customary 
guaranty,  as  pei'mitted  by  Army  Regulations  535.  He  made  default  in  furni^- 
ing  tl>e  required  bond,  and  by  reason  of  such  default  the  contract  was  awaraed 
to  the  next  lowest  bidder.  Such  certified  check  should  be  cashed  and  from  the 
proceeds  tiiereof  a  sum  equal  to  the  dlfPerence  between  this  bid  and  the  next 
highest  bid  should  be  deposited  to  the  credit  of  the  appropriation  <16  Ck>mp.  L>ec. 
384 '>.  and  the  balance  should  be  returned  to  the  defaulting  bidder, 

167. 

War  Department,  J.  A.  G.  O.,  May  22,  1918.— To  The  Adjutant  General. 

1.  These  papers  are  referred  to  this  office  for  remark.  The  facts,  as  out- 
lined iu  the  papers,  are  as  follows: 

Bids  were  opened  December  29,  1D17,  for  the  construction  of  a  mess  hall  and 
dormitory  for  the  hospital  at  Wast  Garrison,  Fort  McDowell,  Calif.  Mr.  II  wa.s 
the  lowest  bidder  for  $11^89.  He  was  notified  that  his  bid  would  be  accef)ted 
on  January  18, 1918,  and  directed  to  comply  with  the  conditions.  He  was  unable 
to  obtain  the  required  bond  of  $6,000.  The  contract  was,  by  reason  of  hhi 
failure,  awarded  to  the  "next  lowest  bidder,"  the  Schulz  CJonstruction  Co.,  for 
$12,454,  and  this  company  complied  with  the  conditions  and  began  the  work. 

2.  Mr.  H  submitted  with  his  bid  a  certified  check  for  $1,200,  which  tlie  Qixar- 
ternuister  still  holds,  and  tlie  question  submitted  is  what  disposition  shall  be 
mayle  of  this  check. 

3.  No  conditions  are  stated  in  the  papers  under  which  the  bids  were  called 
for  and  received  and  under  which  the  chedc  was  deposited,  as  it  is  stated  that 
the  documents  showing  these  facts  can  not  be  found.  It  may  be  assumed,  how- 
ever, that  as  the  certified  check  was  submitted  in  lieu  of  the  customary  guaranty, 
as  permitted  by  Army  Kegulatlons  535,  it  was  submitted  as  security  to  cover 
the  difference  between  the  amount  of  the  bid  and  the  amount  which  the 
Goveniment  would  have  to  pay  by  making  the  award  to  the  "next  lowest 
bidder."  This  difference  appears  from  the  papers  to  be  $465.  It  is  recommendeil, 
therefore,  that  the  certified  check  be  cached ;  that  the  amount  of  this  difference 
be  deposited  to  the  credit  of  the  appropriation  (16  Comp.  Dec.  384) ;  and  that 
theimlauce  of  the  proceeds  of  the  chedc  be  returned  to  tl^  defaulting  bidder. 


APPROPftlATIOXS:  Censi^rslilp  In  Canal  Zone. 

By  section  IS  of  the  Panama  Canal  act  of  A«gu«t  24,  1912  <87  Stat.  500, 
509  ^  It  Is  provided  that  in  time  of  war  such  office  of  the  Array  as  the  Pi-esident 
may  designate  sliall,  upon  tbe  order  of  the  President,  assume  and  have  exclu- 
•iTe  .tnrladlction  over  the  oi^eration  of  the  Panama  Canal,  including  the  control 
awl  entire  govemmeiit  of  the  Canal  ^ne.  This  provision  was  not  repealetl 
by  tlie  efvptonage  act  of  June  15,  1917  (40  Stat.  217,  230).  Accordingly  the  Pi^i- 
dent  may,  under  the  power  given  him  hy  saW  Panama  Canal  act,  impose  a 
strict  censorship  oC  mall  in  the  Canal  Zone,  and  the  officers  who  have  charge 
of  tliese  duties  are  not  required  either  to  be  empioye€*s  of  the  Dead  I-«tter  Office 
or  to  secure  a  search  warrant  as  required  by  title  XII  of  said  espionage  act. 
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(1  Ops.  J.  A.  G.  207.  >  The  expenses  of  such  censorship  should  be  pnid  out  of 
Panniua  Cnniil  appropriations  until  Congress  provides  otherwise.  There  is  no 
appropriation  under  the  control  of  the  War  Department  from  which  the  Panama 
Canal  can  legally  be  reimbursed  for  expenses  heretofore  or  hereafter  incurred 
in  conducting  a  censorship  of  the  mail. 

*  000.7. 
War  Department,  J.  A.  G.  O.,  May  23, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  the  attached  letter  from  the  chief  of  the  Wash- 
ington office,  Panama  Canal,  dated  May  1,  1918,  submits  the  question  whether 
there  Is  any  appropriation  under  the  control  of  the  War  Department  from 
which  the  Panama  Canal  can  be  reimbursed  for  its  expenses  heretofore  and 
lierenfter  incurred  in  the  censorship  of  mail  in  the  Canal  Zone. 

2.  Section  13  of  the  act  of  August  24,  1912  (37  Stat  560,  569),  entitled  "An  act 
to  provide  for  the  opening,  maintenance,  protection,  and  operation  of  the 
Panama  Canal  and  the  sanitation  and  government  of  the  Canal  Zone"  provides: 

**  That  in  time  of  war  in  which  the  United  States  shall  l>e  engaged  or  when,  in 
the  opinion  of  the  President,  war  is  imminent,  such  officer  of  the  Army  as  the 
President  may  designate  shall,  upon  the  order  of  the  President,  assume  and  have 
exclusive  authority  and  Jurisdiction  ov^r  the  operation  of  the  Panama  Canal 
and  all  of  its  adjuncts,  appendants,  and  appurtenances,  including  the.  entire 
control  and  government  of  the  Canal  Zone,  and  during  a  continuance  of  such 
condition  the  Governor  of  the  Panama  Canal  shall,  in  all  respects  and  par- 
ticulars as  to  the  operation  of  such  Panama  Canal,  and  all  duties,  matters,  and 
transactions  affecting  the  Canal  Zone,  be  subject  to  the  order  and  direction  of 
such  officer  of  the  Army." 

In  an  opinion  of  this  office  dated  November  5,  1917  (1  Ops.  J.  A.  G.  207),  It 
is  held : 

"  It  is  therefore  the  conclusion  of  thi.^  office  that  there  was  no  Intent  on  the 
part  of  Congi'css  in  the  enactment  (40  Stat.  217,  230,  approved  June  15,  1917)  to 
repeal  section  13  of  the  Panama  Canal  act  of  1012  (37  Stat,  560,  569) ;  that  tlie 
provisions  of  the  act  of  June  15,  1917,  are  merely  cumulative  to  the  powers 
contained  in  Panama  Canal  act;  that  the  provisions  are  nowise  in  conflict,  and 
that  the  President  under  the  power  given  him  by  section  13  {id.)  was  author- 
ized to  impose  a  strict  censorship  of  mail  in  the  Canal  Zone,  and  that  the 
officers  who  have  charge  of  those  duties  are  not  required  to  be  either  employees 
in  the  Dead  Letter  Office  or  to  secure  a  search  warrant  as  required  under 
the  act  of  June  15,  1917. 

As  it  has  been  thus  determined  that  In  time  of  war  the  government  of  the 
Panama  Canal  has  power  under  authority  of  the  President  to  censor  all  mail  in 
the  Canal  Zone,  it  would  appear  that  the  expenses  of  such  censorship  should 
be  paid  out  of  Panama  Canal  appropriations  until  Congress  provides  otherwise. 

There  is  no  appropriation  under  the  control  of  the  War  Department  from 
which  the  Panama  Canal  can  legally  be  reimbursed  for  expenses  heretofore  or 
hereafter  incurretl  in  conducting  a  censorship  of  the  mail. 


ARMY:  Bental  Corps,  Basis  of  Compatinp  Nnmber  of  Offieers. 

In  computing  the  number  of  dental  officers  to  be  permanently  commissioned 
In  the  Dental  Con>s  there  shall  be  taken  as  the  basis  of  computation  the  en- 
li.sted  strength  of  the  Regular  Army,  and  also  officers,  civilian  employees,  and 
the  Medical  Department.  The  act  of  October  6,  1917  (40  Stat.  397),  provides 
that  "  There  shall  be  one  dental  officer  for  every  thousand  of  the  total  strength 
of  the  Regular  Army  authorize<l  from  time  to  time  by  law";  section  10  of  the 
national  defense  act  of  June  3,  1916  (39  Stat.  166,  171),  provides  that  the  total 
nnmber  of  officers  of  tlie  Medical  Corps  shall  approximately  be  equal  to,  but 
not  exceed,  "  seven  for  every  one  thousand  of  the  total  enlisted  strength  of  the 
Regular  Army  authorized  from  time  to  time  by  law."  There  is  a  markeil  distinc- 
tion between  the  basis  of  computation  for  the  appointment  of  officers  in  the 
Meilical  Corps  and  for  the  apF>ointment  of  officers  in  the  Dental  Corps,  in  that 
the  Medical  Coit)s  computation  Is  ba.sed  upon  "  the  total  enlisted  strength," 
while  the  Dental  Corps  computation  is  based  upon  the  "  total  strength  "  -of  the 
Regular  Army.  The  "  total  strength "  clearly  includes  the  officers  of  the 
Regular  Army,  such  civilians  as  the  President  may  have  prescribed,  and  the 
enlisted  force  of  the  Medical  Department  in  addition  to  the  enlisted  strength 
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nsed  as  a  basis  for  computation  in  fixing  the  number  of  officers  in  the  Medical 
Department. 

322.3. 

War  Department,  J.  A.  G.  O.,  May  23, 1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  two  questions  are  to  be  determined : 

(a)  Whether  in  computing  the  number  of  dental  officers  to  be  permanently 
commissioned  in  the  Dental  Corps  there  shall  be  taken  as  the  basis  of  computa- 
tion the  enlisted  strength- only  or  shall  there  be  Included  also  officers,  civilian 
employees,  and  the  Medical  Department? 

( 6 )  Is  it  necessary  in  recommlssionlng  officers  who  were  in  active  service  at 
the  time  of  the  approval  of  the  act  to  reappoint  them  and  have^  their  reappoint- 
ments confirmed  by  the  Senate? 

2.  The  act  of  October  6,  1917  (40  Stat.  397),  provides  with  reference  to  the 
number  of  commissioned  men  in  the  Dental  Corps: 

"Hereafter  the  Dental  Corps  of  the  Army  shall  consist  of  commissioned 
officers  of  the  same  grade  and  proportionally  distributed  among  such  grades 
as  are  now  or  may  be  hereafter  provided  by  law  for  the  Medical  Corps,  who 
shall  have  the  rank,  pay,  promotion,  and  allowances  of  officers  of  corresponding 
grades  in  the  Medical  Corps,  including  the  right  to  retirement  as  In  the 
case  of  other  officers,  and  there  shall  be  one  dental  officer  for  every  thousand 
of  the  total  strength  of  the  Regular  Army  authorized  from  time  to  time  by  law : 
Provided  furtherf  That  dental  examining  and  review  boards  shall  consist  of 
one  officer  of  the  Medical  Corps  and  two  officers  of  the  Dental  Corps :  Provided 
further,  That  Immediately  following  the  approval  of  this.  Act  all  dental  surgeons 
then  In  active  service  shall  be  recommissloned  In  the  Dental  Corps  In  the  grades 
herein  authorized  in  the  order  of  their  seniority  and  without  loss  of  pay  or 
allowances  or  of  relative  rank  In  the  Army:  And  provided  further.  That  no 
dental  surgeon  shall  be  recommlssioned  who  has  not  been  confirmed  by  the 
Senate." 

Section  10  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  171), 
provides  In  part  as  follows : 

"The  Medical  Corps  shall  consist  of  commissioned  officers  below  the  grade 
of  brigadier  general,  proportionally  distributed  among  the  several  grades  as  In 
the  Medical  Corps  now  established  by  law.  The  total  number  of  such  officers 
shall  approximately  be  equal  to,  but  not  exceed,  except  as  hereinafter  provided, 
seven  for  every  one  thousand  of  the  total  enlisted  strength  of  the  Regular  Army 
authorized  from  time  to  time  by  law." 

2.  The  provision  relating  to  the  basis  of  computation  for  officers  In  the  Medical 
Corps  and  defining  "enlisted  strength  "  has  been  thoroughly  considered  In  an 
opinion  of  this  office  dated  April  3,  1918,  Ops.  J.  A.  G.  ante,  p.  237,  In  which  It 
is  held: 

"  It  Is  therefore  the  opinion  of  this  office  that  the  strength  which  should  form 
the  basis  for  computing  the  number  of  medical  officers  to  be  permanently  pro- 
moted in  the  Medical  Corps  in  the  present  emergency  is  that  described  in  sub- 
paragraph (c)  of  paragraph  3  of  this  opinion.  According  to  figures  furnished  by 
the  office  of  Th^  Adjutant  General,  this  strength  Is  as  follows : 

Infantry 127,985 

Cavalry 37, 175 

Field  Artillery 26, 748 

Coast  Artillery 30,  009 

Engineers - 7, 945 

Quartermaster  Corps— ^ 15, 000 

Signal  Corps 7. 179 

Ordnance  Department If  373 

Philippine  Scouts 5, 733 

Miscellaneous  organizations  and  special  allowances 7, 777 

Unasslgned  recruits  (2  per  cent  of  the  sum  of  the  forecjolng  and  the 

authortzed  enlisted  strength  of  the  Medical  Corps,  14,304) 19, 686 

Total 1 286,610 

"  Conformably  to  law,  the  enlisted  strength  of  the  Me<llcal  Department  is  not 
included  in  this  computation,  except  in  computing  the  authorized  number  of 
unasslgned  recruits." 

This  office  is  advised  by  The  Adjutant  General  that  there  has  been  no  change 
in  these  figures  since  the  date  ef  that  opinion.    The  first  question  herein  is 


390  OPINIONS   JUDQE  ADVOCATE  GEXERAIi  OF  ABMY. 

whether  there  should  he  added  to  the  enlisted  strength  the  officers  of  the  Re^ilar 
Army,  the  enlisted  force  of  the  Medical  Department,  and  sucli  "  civilians  as  the 
President  may  prescribe."  The  composition  of  the  Kegular  Army  Is  delined  by 
the  national  defense  act,  supra^  which  gives  in  detail  the  component  parts  thereof. 
Among  othei'  tilings,  it  is  provided  in  section  3  of  that  act  that  "A  brigade,  a  divi- 
sion, an  Army  corps,  and  an  Army  headquarters  sliall  consist  of  such  officers,  en- 
listed men,  and  civilians  as  the  President  may  prescribe." 

Further  provision  is  made  for  the  including  in  the  Regular  Army  of  other 
officers.  Section  2  of  tiie  national  defense  act,  supt^a,  qaakes  the  Medical  Depart- 
ment a  part  of  the  Regular  Army,  but  the  enlisted  force  of  sucli  department  l.s 
not  included  in  the  eitective  strength  of  the  Army  nor  counted  as  a  part  of  the 
enlisted  force  provided  by  law.  Section  10.  There  is  a  marked  distinction  be- 
tween the  basis  of  computation  for  the  appointment  of  officers  in  tlie  Medical 
Corps  and  for  the  apiK)intment  of  officers  in  the  Dental  Corps  as  provided  by  the 
act  of  October  6,  1917,  supra.  In  tliat  the  Medcial  Corps  computation  is  based 
upon  "  the  total  enlisted  strength  "  while  tlie  Dental  Corps  computation  Is  based 
upon  the  "  total  strength  "  of  the  Regular  Army.  The  "  total  sti'ength  "  clearly 
includes  the  officers  of  the  Regular  Army,  such  civilians  hereinbefore  referred 
to  as  the  President  may  have  prescribed,  and  the  enlisted  force  of  the  Medical 
Department,  in  addition  to  the  enlisted  strength  used  as  a  basis  for  computation 
in  fixing  the  number  of  officers  in  the  Medical  Department  as  above  referred  to. 
This  office  is,  therefore,  of  the  opinion  that  the  "  total  strength  "  of  the  Army  and 
not  merely  the  total  enlisted  strength  should  be  used  as  the  I>asis  of  the  computa- 
tion of  the  number  of  officers  to  be  permanently  commissioned  in  the  Dental 
Corps, 

4.  Answering  the  second  question:  article  II  of  the  Constitution,  section  2, 
clause  3,  provides  that : 

"The  President  shall  luive  power  to  fill  up  all  vacancies  tluit  may  happen 
during  tlie  recess  of  tlie  Senate,  by  granting  commissions  wldcli  shall  expire  at 
the  end  of  their  next  session." 

And  section  3  provides  that  the  President  "  .shall  commisi^ion  all  the  officers  of 
the  United  States."  The  proviso  of  the  act  of  October  6,  1917,  does  not  require 
that  the  dental  surgeons  shall  be  reappointed  but  that  they  be  recommlssioned. 
A  commission  is  but  the  evidence  of  an  appointment.  It  was  held  in  an  opinion 
by  the  Court  of  Claims  in  0'8hca  v.  The  United  States,  28  Ct.  Cls,  392,  400,  that 
the  only  express  statutory  provisions  as  to  tlie  form  of  commission  relate  to 
civilian  commissions  alone ;  and  that  the  commission,  whatever  its  form,  is  but 
an  evidence  of  the,  fact  that  the  President  has  exercised  his  constitutional 
I>ower  of  aiipointinent  The  law  is  well  settled  that  an  appointment  is  complete 
as  soon  as  the  appointing  power  has  designated  the  person  chosen  to  fill  tlie 
office.  An  api)ointment  is  nothing  more  tlian  a  choice  by  the  appointing  power, 
in  the  exercise  of  an  executive  discretion,  of  the  person  to  be  appointed.  The 
issuance  of  a  commiasion,  while  it  evidenced  the  appointment,  is  but  a  minis' 
terial  act.  After  the  act  of  appointment  is  completed  the  power  of  the  appoint- 
ing authority  is  exliausted,  and  when  the  appointing  power  has  once  exercised 
tills  function  it  lias  no  more  control  and  can  not  revoke  the  appointment  and 
substitute  another  in  its  place.  It  has  no  autliority  to  rescind  and  this  is 
especially  true  where  the  appointee  has  signified  his  acceptance  or  has  done  any 
act  in  recognition  thereof. 

5.  By  the  act  of  October  6,  1917,  supra,  no  new  appointment  is  provided  for. 
The  reference  in  the  last  proviso,  **  that  no  dental  surgeon  shall  be  recommls- 
sioned w1k>  has  not  been  confirmed  by  the  Senate,"  refers  to  the  recommission- 
ing  directe<l  in  the  preceding  proviso,  *'  that  immediately  following  the  approval 
of  this  act  all  dental  surgeons  then  in  active  service  shall  be  recommlssioned  in 
the  Dental  Corps  in  the  grades  herein  authorised  in  the  order  of  their  seniority 
and  without  loss  of  pay  or  allowances  or  of  relative  rank  in  the  Army:  And 
provided  further,  That  no  dental  surgeon  shall  be  recommlssioned  who  has  not 
been  confirmed  by  the  Senate."  This  presupposes  an  appointment,  rnie  ap- 
pointment may  have  been  confirmed  or  unconfirmed.  It  was  clearly  the  inten- 
tion of  Congress  to  prohibit  the  recommissioning  of  an  unconfirmed  prior 
appointment. 

Tliere  are  four  things  involve<l  in  the  acquiring  of  the  status  of  an  otiioer  or 
changing  his  grade :  Appointment,  acceptance,  Confirmation,  ami  commissioning. 
Bacb  step  has  a  definite  and  distinct  meaning.  The  api)ointment  is  the  essential 
and  necessary  step,  the  commissioning  a  purely  ministerial  act  and  not  neces- 
sary to  the  validity  of  the  appointment. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  391- 

.  The  officers  of  tlie  Dental  Corps  appointed  under  the  act  of  June  3,  191C,  liad 
their  names  sent  to  the  Senate  for  confirmation  and  were  confirmed.  It  was 
not  necessary  for  those  officers  whose  appointments  had  theretofore  been  made 
and  confirmed  by  the  Senate  to.be  reappointed,  although  the  act  of  October  6, 
1917,  required  them  to  be  recommissloned.    . 

The  act  of  March  3,  1911  (36  Stat.  1037,  1054),  provided  for  a  Dental  Corps 
composed  of  dental  surgeons  with  the  rank  of  first  lieutenants  and  acting  dental 
surgeons  without  rank.  The  national  defense  act,  supra,  authorized  the  Presi- 
dent to  appoint  and  commission  a  limited  number  of  dental  surgeons  with  the 
rank,  pay,  and  allowances  of  lieutenants,  captains,  and  majors.  By  the  act  of 
October  6,  1917  »upra,  the  number  of  available  appointments  was  Increased  by 
changing  the  basis  of  computation  from  the  "  enlisted  strength  "  to  the  "  total 
strengtli "  of  the  Army  and  abolishing  the  restriction  placed  upon  the  number 
of  captains  and  majors  to  be  appointed.  This  act  did  not  provide,  as  did  the 
national  defense  act,  for  the  appointment,  but  only  for  the  commissioning,  of 
officers.  It  provided  for  the  recommlssloning  of  dental,  surgeons  as  commis- 
sioiietl  officers  in  the  grades  authorized  therein  and  in  order  of  seniority  without 
loss  of  pay,  allowance,  or  relative  rank,  thus  giving  to  such  dental  surgeons  a 
more  distinctive  military  title  but  in  no  respect  changing  the  office,  duties,  or  i 
pwiy.  The  national  defense  act,  supra,  gave  them  the  office  of  dental  surgeon  ' 
with  the  pay  and  rank  of  lieutenants,  captains,  and  major.s,  while  the  act  of 
October  6,  1917,  supra,  established  them  as  commissioned  officers,  instead  of  as 
dental  surgeons  with  rank,  pay,  and  allowance  of  commissioned  officers.  It 
gave  a  new  nanu*  to  the  same  office,  requiring  a  new  commission  under  the  act  , 
but  no  new  appointment.  i 

I  am  of  the  opinion  that  the  act  of  October  0,  1917,  supra,  does  not  require  I 
the  dental  surgeons  who  were  in  the  ser\ice  on  the  passage  of  the  act  and  whose 
appointment  had  theretofore  been  made  and  confirmed  by  the  Senate  to  be  again 
reappointed.     Commissions  conforming  to  the  change  of  title  given  to  their 
offices  by  the  act  should,  however,  be  issued  to  them. 


CHAPLAINS:  Right  to  Perform  Marriages  in  United  States  and  Elsewiiero. 

A  chaplain  in  the  Army  of  the  United  States,  by  virtue  of  his  appointment  as 
such,  has  no  legal  right  to  perform  marriage  ceremonies  either  in  the  United 
F»tatcs  or  with  the  American  Expeditionary  Forces.  Army  chaplains  can  not 
legally  perform  marriage  ceremonies  of  either  soldiers  or  civilians  unless  au- 
thority to  do  so  is  first  obtained  in  conformity  with  the  statutes  of  the  several 
Jurisdictions  where  such  ceremonies  are  to  be  performed.  Chaplains  In  the 
Army  who  have  secured  from  local  authorities  the  right  to  perform  marriago 
ceremonies  should  Issue  such  certificates,  make  such  returns,  complete  and  file 
such  records  and  papers  as  are  by  the  local  statutes  required  of  other  persons 
celebrating  marriages. 

291.1. 

War  Department,  .7.  A.  G.  O.,  May  23,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preoeding  indorsement  submits  to  this  office 
for  opinion  the  following  questions : 

(a)  Has  a  chaplain  in  the  United  States  Army  a  legal  right  to  perform  mar- 
riages in  any  State  of  the  Union  regardless  of  the  fact  as  to  whether  he  has  a  ' 
State  license  to  perform  marriages  in  the  particular  State  in  which  he  happens 
to  be  located? 

(b)  If  this  permission  is  given  him  by  his  office  as  chaplain,  can  he  perform 
marriages  for  members  of  the  United  States  Army  only  or  for  civilians? 

(c)  If  this  right  of  performing  marriage  does  exist,  how  is  this  matter  cared 
for  with  the  Expeditionary  Forces  overseas? 

(d)  If  marriages  are  performed  by  chaplains,  what  certificate  should  be  made 
out  at  the  time  of  the  marriage  and  where  should  records  of  the  marriage  be 
filed? 

2.  The  statutory  provisions  as  to  the  duties  and  qualifications  of  chaplains  I 
are  contained  in  section  905  et  seq.,  Milltai-y  Laws  of  the  United  States,  fifth  ' 
edition,  as  follows :  • 

*'  No  person  shall  be  appolnte<l  as  regimental  or  post  chaplain  until  he  shall 
have  furnished  proof  that  he  Is  a  regularly  ordaine<l  minister  of  some  religious 
denomination,  In  good  standing  at  the  time  of  his  appointment,  together  with 
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a  recommendation  for  such  appointment  from  some  authorized  ecclesiastical 
body,  or  from  not  less  than  five  accredited  ministers  of  said  denomination." 
(R.  S.  sec.  1123.) 

"All  regimental  chaplains  and  post  chaplains  shall,  when  it  may  be  practicable, 
hold  appropriate  religious  services  for  the  benefit  of  the  commands  to  which 
they  may  be  assigned  to  duty,  at  least  once  on  each  Sunday,  and  shall  perform 
appropriate  religious  burial  services  at  the  burial  of  officers  and  soldiers  who 
may  die  in  such  commands."     (R.  S.  sec.  1125.) 

"  The  duty  of  chaplains  of  regiments  of  colored  troops  and  of  post  chaplalna 
shall  include  the  Instruction  of  the  enlisted  men  in  the  common  English  branches 
of  education."     (R.  S.  sec.  1124.) 

"  Post  and  regimental  chaplains  shall  make  monthly  reports  to  The  Adjutant 
Ceneral  of  the  Army,  through  the  usual  military  channels,  of  the  moral  con- 
dition and  general  history  of  the  regiments  or  post^  to^which  they  may  be 
attached."     (R.  S.  sec.  1126.) 

3.  Nothing  is  found  in  these  provisions  conferring  on  a  chaplain  the  right  to 
solemnize  marriages,  nor  is  it  a  necessarily  implied  right  or  power  required 
as  an  adjunct  to  carrying  out  the  duties  expressly  enumerated.  Congress  is 
without  authority  under  the  (Constitution  to  confer  on  chaplains  the  right  to 
celebrate  marriages  except  in  territory  exclusively  under  the  control  and 
jurisdiction  of  the  Federal  Government,  The  regulation  and  control  of  mar- 
riages, the  formality  required,  the  records  necessary  to  be  kept,  and  the  per- 
sons authorized  to  perform  the  ceremony  are  matters  exclusively  under  State 
jurisdiction. 

4.  In  section  78,  p.  126,  I^iUg,  Domestic  Relations,  2d  ed.,  it  is  stated : 

"  Every  nation  and  every  state  and  territory  of  the  Union  has  its  own 
peculiar  laws  regulating  marriage,  and  the  diilerences  in  these  laws  have 
given  rise  to  many  cases  In  conflict  of  laws.  It  should  be  noted  in  this  con- 
nection that  the  principles  of  international  law  aobve  stated  apply  not  only  as 
between  sovereign  nations  but  also  as  between  the  several  states  of  the  Union. 
So  far  as  the  regulation  of  marriage  is  concerned,  the  states  are  fully  sovereign 
and  are  foreign  as  to  each  other.  Under  the  Constitution  of  the  United  States 
the  power  to  control  and  regulate  marriages  within  a  state  is  left  entirely  to 
the  state,  and  the  federal  Government  has  no  jurisdiction  in  the  matter." 

And  in  section  64,  pp.  105,  106,  id.,  it  is  said: 

"A  clergyman,  in  tlie  administraticm  of  marriage,  is  a  public  civil  officer  and 
does  not  differ  in  this  capacity  from  a  judge  or  justice  of  the  peace  in  the  per- 
lormance  of  the  same  duty." 

"  The  statutes  providing  for  the  celebration  of  marriages  by  designated  per- 
sons, like  other  statutory  regulations  of  the  subject,  are  generally  regarded  as 
directory  merely,  and  the  fact  that  the  celebrant  was  not  authorized  to  perform 
the  ceremony  does  not  affecf  the  validity  of  the  marriage,  although  it  may  sub- 
ject such  person  to  a  penalty.  In  some  States,  however,  the -marriage  is  held 
void  in  such  case." 

5.  There  Is  nothing  In  the  appointment  of  a  chaplain  in  the  Army  that  relieves 
or  makes  unnecessary  his  compliance  with  the  requirements  of  State  statutes 
relative  to  performing  marriages.  A  minister  who  at  the  time  of  his  appointment 
as  a  chaplain  has  the  required  authority  to  perform  marriages  in  any  juiUsdlctlon 
does  not  lose  such  authority  by  reason  of  his  appointment,  nor  is  any  additional 
authority  granted  thereby.  His  rights  on  the  subject  are  neither  enlarged  nor 
curtailed.  It  is  as  necessary  for  him  after  he  is  appointed  chaplain  to  comply 
with  State  requirements  for  authority  to  celebrate  marriages  as  it  was  before. 
The  fact  that  he  is  serving  in  the  Army  of  the  United  States  instead  of  In  civil 
life  does  not  alter  the  requirements,  and  unless  such  local  statutes  expressly 
authorize  a  chaplain  In  the  Army  to  celebrate  marriages  he  has  no  legal  right 
to  do  so. 

In  the  District  of  Columbia,  where  a  form  of  civil  government  is  maintained 
under  the  exclusive  Federal  jurisdiction,  section  1288  of  the  act  of  Congress, 
March  3,  1901  (31  Stat.  1189,  1392)  has  designated  the  x^ersons  authorized  to 
celebrate  marriages  as  follows: 

"  For  the  purpose  of  preserving  the  evidence  of  marriages  in  the  District  every 
minister  of  the  gospel  appointed  or  ordained  according  to  the  rites  and  cere- 
monies of  his  church,  whether  his  residence  be  in  the  District  or  elsewhere  in 
the  United  States  or  the  Territories,  may  be  authorized  by  any  justice  of  the 
Supreme  Court  of  the  District  of  Columbia  to  celebrate  marriages  In  the  District 
And  marriages  may  lx»  cel(4)rated  in  the  District  by  any  justice  of  the  peace  or 
by  any  judge  or  justice  of  any  court  of  record. 


•ti 
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Obviously  under  this  section  a  chaplain,  as  such,  has  no  legal  right  to  perform 
marriage  ceremonies,  but  he  may  obtain  the  authority  from  a  justice  of  the  Su- 
preme CJourt  of  the  District  of  Ooluml^ia  to  celebrate  the  rites  of  marriage  in 
the  District,  not  as  a  chaplain,  but  as  a  regularly  appointed  or  ordained  min- 
ister, which  qualification  is  a  prerequisite  to  his  appointment  as  chaplain.  In 
any  Jurisdiction  exclusively  under  Federal  control,  where  a  form  of  civil  gov- 
ernment is  maintained,  Congress  unquestionably  has  the  right  to  authorize  a 
chaplain  to  perform  marriages  under  such  conditions  as  it  shall  prescribe.  But 
in  those  jurisdictions  under  governmental  control  where  no  form  of  civil  govern- 
ment is  maintained  by  Federal  authority  marriages  are  required  to  be  per- 
formed in  a  conformity  with  the  civil  laws  in  force  in  such  jurisdiction,  and  a 
chaplain  is  required  to  comply  therewith  before  he  is  authorized  to  perform 
marriage  ceremonies.    Question  (a)  is  therefore  answered  in  the  negative. 

6.  The  answ^er  to  question  (&)  is  necessarily  included  in  the  answer  to  ques- 
tion (a),  and  I  am  of  the  opinion  that  chaplains  can  not  legally  perform  mar- 
riage ceremonies  of  either  soldiers  or  civilians  unless  authority  to  do  so  is  first 
obtained  in  conformity  with  the  statutes  of  the  jurisdiotion  where  the  ceremony 
is  performed. 

7.  Answer  to  question  (c) :  No  legal  right  exists  on  the  part  of  a  chaplain  in 
the  Army,  by  virtue  of  his  appointment  as  such,  to  perform  marriage  ceremonies 
cither  in  the  United  States  or  with  the  American  Exi)editlonary  Forces  overseas. 

8.  Answer  to  question  (d) :  Chaplains  in  the  Army  of  the  United  States  who 
have  secured  from  local  authorities  the  right  to  perform  marriage  ceremonies 
should  issue  such  certificates,  make  such  return,  complete  and  file  such  records 
and  papers  as  are  by  the  local  statutes  required  of  other  persons  celebrating 
marriages. 


DISCHARGE:  Discharge  of  Dental  Officer,  National  Gnard,  after  Fallnre  to 
Pass  Examination  for  Proiyiotion. 

■ 

A  first  lieutenant,  Dental  Corps,  National  Guard,  having  completed  the  requi- 
site service  to  entitle  him  to  examination  for  promotion  under  General  Orders, 
No.  168,  War  Department,  1917,  applied  to  the  Surgeon  General  for  promotion 
pursuant  to  the  act' of  October  6, 1917  (40  Stat.  397).  A  board  of  medical  officers 
waf  convened  to  examine  him,  and  the  result  of  the  examination  was  a  finding 
that  he  was  not  professionally  qualified  for  promotion.  This  finding  was  re- 
viewed by  another  board  and  confirmed.  The  provisions  of  said  act  of  Octol^r 
6,  1917,  apply  primarily  to  the  oflicers  of  the  Regular  Army  and  are  applicable 
to  National  Guard  officers  only  so  far  as  is  consistent  with  their  temporary 
status  in  the  Federal  service;  hence,  the  provision  therein  that  dental  offlcerigj 
shall  have  the  "  right  to  retirement  as  in  the  case  of  other  officers,"  aud  the 
provision  for  the  honorable  discharge,  with  one  year's  pay,  of  a  first  lieutenant 
or  captain  who  fails  in  his  examination  for  promotion  for  any  other  reason 
than  physical  disability  contracted  in  line  of  duty,  are  not  applicable  to  officers 
in  the  National  Guard  component  of  the  Army.  Such  officer,  having  been 
found  disqualified  professionally  for  promotion,  may  be  retained  in  the  service 
in  the  grade  of  first  lieutenant,  or  he  may  be  discharged  under  the  provisions  of 
section  9,  act  of  May  18,  1917  (40  Stat.  76,  82),  which  authorizes  the  President 
to  discharge  all  classes  of  officers  therein  lndicate<1,  including  National  Guard 
officers,  "for  any  cause  which,  in  the  judgment  of  the  President,  would  pro- 
ni'^te  the  public  service."  Upon  his  discharge  under  this  provision  he  would 
not  be  entitled  to  any  extra  pay,  unless  the  discharge  should  be  based  upon 
the  approved  finding  of  a  board  which  has  reported  adversely  to  his  continuance 
in  the  service,  in  which  case  he  would  be  entitled  to  one  month's  pay  and 
allowances. 

210.8. 

War  Department,  J.  A.  G.  O.,  May  23, 1918.— To  The  Adjutant  General. 

1.  By  the  prece<ling  indor.sement  The  Adjutant  General  has  submitted  to  this 
office  for  remark  a  request  of  the  Surgeon  General  for  a  decision  as  to  whether 
in  view  of  the  failure  of  First  Lieut.  B,  Dental  Corps,  National  Guard,  to  qualify 
professionally  in  an  examination  for  promotion  to  the  grade  of  captain,  he  must 
be  honorably  discharged  and  given  a  year's  i)ay  under  the  act  of  April  23,  1908 
(35  Stat.  66). 

2.  The  papers  show  that  on  .Tanuary  22,  1918,  Lieut  B  appliwl  to  the  Surgeon 
General  for  promotion  under  authority  of  the  act  of  October  6,  1917  (40  Stat 
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397).  It  apt^earing  that  he  had  completed  the  requisite  service  to  entitle  him 
to  examination  for  promotion  under  General  Order  No.  168,  War  D^artment, 
1017,  a  board  of  medical  officers  was  convened  to  examine  him,  and  tlie  result 
of  the  examination  was  a  finding  that  he  was  not  professionally  qualified  for 
l)r(»m<)tion.    This  finding  was  reviewed  by  another  board  and  confirmed. 

3.  By  the  said  act  of  October  6,  1917,  Congress  removed  the  limitations  im- 
posed by  the  act  of  April  23.  1908,  and  section  10  of  the  national  defense  act  of 
June  3,  1916  (39  Stat.  168, 171),  against  promotion  of  first  lieutenants.  Medical 
<  V>ii)s.  to  captain  only  after  Three  or  five  years  service,  respectively,  by  enact- 
inj;  that  during  the  existing  emergency  first  lieutenants  In  the  Medical  Corps 
of  the  Regular  Army  and  of  the  National  Guard  shall  be  eli^ble  to  promotions 
as  captain  upon  siich  examination  as  may  be  prescribed  by  the  Secretary'  of 
War.  This  was  the  sole  purpose  of  the  said  act  as  the  bill  was  first  passed 
by  the  House  and  introduced  in  the  Senate.  On  the  floor  of  the  Senate  there 
was  introduced  the  amendment  relating  to  the  Dental  Corps,  reading  as 
follows : 

"Hereafter  the  Dental  Corps  of  the  Army  shall  consist  of  commissioned 
oflficers  of  the  same  grade  and  proportionally  distributed  among  such  grades  as 
are  now  or  may  be  hereafter  provided  by  law  for  the  Medical  Corps,  who  shall 
have  the  rank,  pay,  promotion,  and  allowances  of  officers  of  correspond  In.:: 
grades  in  the  Medical  Corps,  Including  the  right  to  retirement,  as  In  the  case  of 
other  oftlcers,  and  there  shall  be  one  dental  oflScer  for  every  thousand  of  the  total 
strength  of  the  Regular  Army  authorized  from  time  to  time  by  la\t:  Provided 
further^  That  dental  examining  and  review  boards  shall  consist  of  one  officer  of 
the  Mediail  Corps  and  two  officers  of  the  Dental  Corps :  Provided  further,  That 
Immeillately  following  the  approval  of  this  Act  all  dental  surgeons  then  In  active 
si^rvice  shall  be  recommlssloned  in  the  Dental  Corps  in  the  grades  herein  author- 
ized in  the  order  of  their  seniority  and  without  loss  of  pay  or  allowances  or  of 
relative  rank  in  the  Army:  And  provided  further.  That  no  dental  surgeon  shall 
Ik*  recommissioned  who  has  not  been  confirmed  by  the  Senate." 

The  purpose  and  effect  of  this  provision  ^-as  to  place  ofl^eers  of  the  Dental 
Corps  of  the  Army  upon  the  same  plane  as  respects  rank,  pay,  promotion,  allow- 
ances, and  right  to  retirement  as  officers  of  the  Medical  Ooips.  It  superseded 
the  provision  in  se<*tion  10  of  the  national  defense  act  of  June  3, 1916,  relating  to 
dental  surgeons.  It  applies  primarily  only  to  the  Regular  Army  and  authorisBefi 
one  dental  oflicer  for  every  one  thousand  of  the  total  strength  of  the  Regular 
Army  authorized  from  time  to  time  by  law,  proportionally  distributed  among 
the  different  grades  as  provided  by  law  for  the  Medical  Corps.  It  applies  to 
National  Guard  officers  only  to  the  extent  that  may  be  consistent  Mth  their 
temporary  status  in  the  Federal  service.  While  in  the  Federal  sertlce  National 
Guard  officers  are  subject  to  promotion  under  the  ^me  conditions  as  to  examina- 
tion as  govern  in  the  case  of  oflJcers  of  the  Regular  Army.  This  means  that  a 
first  lieutenant  of  the  Dental  Corps,  National  Guard,  In  the  Federal  service  is 
entitled  under  the  act  of  October  6, 1917,  to -promotion,  sub^t  to  siidi  examina- 
tion as  is  prescribed  by  the  Secretary  of  tVar  for  the  promotion  of  first  lieuten- 
ants In  the  Medical  Cor^)s.  By  the  regulations,  General  Order  No.  168,  War 
Department,  1917,  it  Is  required  that  such  lieutenant  shall  have  had  a  certain 
period  of  active  service.  The  legislation  under  consideration  does  not,  in  the 
opinion  of  this  office,  mean  that  the  officers  of  the  National  Guard  either  in  the 
Medical  Corps  or  In  the  Dental  Corps  are  entitled  to  the  benefits  of  all  of  the 
provisions  of  the  act  of  April  23,  1908,  gupraj  relating  to  promotions  In  the  Med- 
ical Cori>s.  Tlie  provisions  of  that  act,  as  viewed  by  this  office  and  as  statett 
above,  apply  primarily  to  the  officers  of  the  Regular  Army,  and  are  applicable 
to  officers  of  the  National  Guard  only  so  far  as  is  consistent  with  their  tem- 
porary status.  The  act  of  1908,  it  will  be  observed,  provides  that  should  any 
member  of  the  Medical  Corps  fall  In  his  physical  examination  and  be  found 
incapacitated  for  service  by  reason  of  physical  disability  contracted  In  Hue  of 
duty,  he  shall  be  retired  with  the  rank  to  which  his  seniority  entitled  him  to  be 
proiuoted.  Evidently  this  provision  is  not  applicable  to  National  Guard  officers. 
Congress  lias  never  directly  authorize<l  the  retirement  of  National  Guard  officers 
from  the  Federal  service,  and  I  think  it  would  require  more  certain  evidence  of 
an  intention  to  confer  this  right  on  officers  of  the  Medical  and  Dental  Corps  than 
is  indicated  in  any  laws  thus  far  enacted.  So,  also,  with  respect  to  the  provision 
for  the  honoi'able  discltarge  of  a  first  lieutenant  or  captain  who  fails  in  his 
examination  for  promotion  for  any  other  reason  than  physical  disability  con- 
tracted In  line  of  duty,  that  such  officers  shall  be  discharged  from  the  service 
vritii  one  yi^r's  pay.    It  is  the  view  of  this  office  that  this  does  not  apply  tQ 
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National  Guard  officers,  but  only  to  officers  of  the  Regular  Army.  Such  provi- 
sion is  not  consistent  witli  the  temporary  status  of  National  Guard  officers  in 
the  Federal  service. 

4.  In  the  present  case  Lieut.  B.  has  been  found  disqualified  professionally'  for 
promotion.  It  does  not  follow  that  he  must  be  discharged.  In  the  opinion  of 
this  office  be  may  be  retained  in  the  service  in  the  grade  of  first  lieutenant,  or 
he  may  be  discharged  under  the  provisions  of  section  9  of  the  act  of  May  18, 1917 
(40  Stat  76, 82),  which  authorizes  the  President  to  discharge  all  classes  of  officers 
therein  indicated,  including  National  Guard  officers,  "for  any  cause  which,  in 
the  judgment  of  tlie  President,  would  promote  the  public  service."  Upon  his  dis- 
charge under  this  provision  Lieut.  B.  would  not  be  entitled  to  any  extra  pay, 
unless  the  discharge  should  be  base<l  on  the  approved  finding  of  a  board  which 
reports  adversely  to  his  continuance  in  the  service,  when  he  would  be  entitled  to 
one  month's  pay  and  allowances. 


DISfHAROE:  Absence;  Statns  of  Soldier  to  Whom  Is  Delivered  Discharge 
Intended  for  Another  Soldier  of  SaiiM  Name. 

A  certificate  of  discharge  Intended  for  one  soldier  was  through  error  de- 
livered to  another  soldier  of  the  same  name.  The  latter,  not  understanding 
the  reason  for  his  discharge,  started  an  investigation,  as  the  result  of  which 
the  certificate  of  discharge  was  recalled  and  he  rejoined  his  organization. 
The  status  of  this  soldier  between  the  date  of  Uie  delivery  of  silch  discharge 
and  the  date  of  his  return  to  his  command  was  that  of  a  soldier  absent  with 
leave.  The  certificate  was  recalled  on  the  theory  that  by  reason  of  error  it 
did  not  have  the  legal  effect  of  terminating  his  military  status.  He  was  there- 
fore entitled  to  receive  during  his  absence  the  same  pay  and  allowances  as  if 
he  had  been  on  furlough  during  that  period. 

220.8. 

War  Department,  J.  A,  G.  O.,  May  23.  1918.— To  The  Adjutant  General. 

1,  Tiie  opinion  of  this  office  is  desired  with  regard  to  the  status  of  John  J. 
Flnnriery,  private,  Battery  B,  112th  H.  F.  A.,  between  December  8,  1917, 
and  March  20,  1918,  during  which  time  he  was  absent  from  his  organization 
tinder  circumstances  stated  in  the  opinion  of  this  office  dated  February  9,  1918 
(Ops.  J.  A.  G.  ante,  p.  87).  As  stated  therein  a  discharge  certificate  was  de- 
livered to  him  on  December  11,  1917,  which  was  intended  for  another  .soldier  of 
the  same  name.  Not  understanding  the  reason  for  his  discharge  he  started  an 
investigation,  as  the  result  of  which  the  certificate  of  discharge  was  recalleil 
and  lie  rejoined  his  organization  March  20,  1918.  This  office,  in  its  opinion  of 
Feliruary  9,  1918,  said: 

"  This  is  simply  the  case  of  a  certificate  of  discharge  intended  for  one  man 
through  error  delivered  to  another.  There  never  was  any  intention  to  dis- 
ciiarge  the  man  to  whom  the  certificate  was  delivered,  hence,  it  could  have  no 
legal  effect.  The  fact  that  it  was  delivered  to  him  and  acted  upon  by  him  in 
good  faith  would,  of  course,  protect  him  against  any  charge  of  desertion  or 
absence  without  leave,  but  would  not  have  the  legal  effect  of  terminating  his 
military  status.  It  is,  therefore,  recommended  that  the  certificate  of  dis- 
charge be  re<*alled  from  the  possession  of  John  J.  Flannery,  to  whom  it  was 
delivered,  and  that  he  be  directed  to  report  to  duty  with  his  proper  organiza- 
tion." 

2.  Under  the  view  stated  in  the  previous  opinion  of  this  office,  the  status  of 
Flannery  between  December  8,  1917,  and  March  20,  1918,  is  that  of  a  soldier 
absent  with  leave.  The  certificate  was  recalled  on  the  theory  that  by  reason 
of  the  error  it  did  not  have  the  legal  effect  of  terminating  his  military  statu.s. 
He  is,  therefore,  in  the  opinion  of  this  office,  entitled  to  receive  during  his 
absence  the  same  pay  and  allowances  as  If  he  had  been  on  furlough  during  that 
period. 

PUBLIC  PROPERTY:  Title  to  Temporary  Bnllding  Erected  on  Military 
Reservation. 

A  temporary  building  erected  on  a  military  reservation  under  license  from 
propcn*  authority,  no  Government  materials  or  labor  being  used  in  Its  construc- 
tion, unless  in  grant ingf  llie  permission  It  was  otherwise  understood,  is  the 
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pergonal  property  of  the  Uceneee  and  may  be  removed  by  him  or  by  his  grantee 
on  the  termination  of- the  license,  but,  of  course,  the  license  Itself  is  personal 
and  is  not  transferable.  (Dig.  Ops.  J.  A.  G.  1912,  p.  957  B.)  Where  a  building 
1ms  been  erected  without  license,  the  title  is  in  the  owner  of  the  land.  (Dig. 
Ops.  J.  A.  G.  1912,  pp.  920,  921.)  A  fairly  large  building,  erected  from  private 
funds  on  a  camp  site  by  a  regiment  for  amusement  purposes  for  the  regiment, 
was,  upon  the  departure  of  the  regiment  from  the  camp,  turned  over  to  the 
R(h1  Cross.  If  such  building  was  erected  by  the  use  of  either  Government  mate- 
rials or  Government  labor,  it  should  be  regarded  as  the  property  of  the  Govern- 
ment; if  it  was  erected  wholly  from  private  funds  and  without  the  use  of 
Government  matertals  or  Government  labor,  and  without  any  understanding 
that  the  title  would  be  In  the  Government,  the  Red  Cross,  as  grantee  of  the 
building,  should  be  recognized  as  the  owner  thereof,  with  power  to  move  it  or 
dispose  of  it. 

Mat  23,  1918. 

(501. 

[Memorandum  for  Col.  White.] 

Subject :  Title  of  licensees  to  temporary  buildings  at  Camp  HancoclE,  Augusta, 
On. 

1.  You  have  sent  me  for  informal  answers  a  communication  dated  May  17, 
1918,  addressed  to  you  by  the  commanding  officer.  Camp  Hancock,  Augusta,  Ga., 
re<]iiestlng  to  be  advisecl  on  some  cases  that  have  arisen  there  in  connection 
with  the  departure  of  the  28th  Division.  The  question  submitted,  with  the 
answer  to  each  question  immediately  thereunder,  are  stated  below.  A  pre- 
liminary question  has  been  asked  as  to  the  correctness  of  his  understanding 
that  *•  land  leased  by  the  Government  tor  the  various  military  camps  and 
cantonments  is  to  all  intents  and  purposes  a  military  reservation  so  long  as 
the  lease  holds."    This  understanding  is  correct. 

Question,  (a)  An  officer  purchases  lumber  and  builds  a  hut  for  himself  on 
the  camp  site.  On  leaving  he  sells  or  gives  away  this  hut  to  a  civilian  or  to  the 
Rod  Cross.  Question.  If  said  civilian  presents  a  document  showing  evidences 
of  this  trnrtsfer,  has  he  a  right  to  remove  the  building  from  the  camp? 

Answer.  Where  a  temporary  building  is  erected  on  a  military  reservation 
under  licenw^  from  proper  authority,  and  no  Government  materials  or  labor 
were  used  in  its  construction,  it  may  be  generally  stated  that,  unless  in  granting 
the  permission  it  is  otherwise  understood,  such  building  is  the  personal  property 
of  the  licensee  and  may  be  removed  by  him  or  by  his  grantee  on  the  termination 
of  the  license,  but,  of  course,  the  license  itself  is  personal  and  is  not  trans- 
ferable. The  title  or  licensee  to  a  temporary  building  erected  under  license 
and  at  his  own  exi>ense,  where  there  is  no  contrary  understanding,  has  been 
repeatedly  recognized.  If  the  buildings  referred  to  in  this  question  were 
erected  under  these  conditions,  the  title  thereto  is  in  the  licensee,  and  he, 
or  his  grantee,  should  be  recognize<l  as  the  owner,  with  the  right  to  remove  the 
same.  (Dig.  Ops.  J.  A.  G.,  p.  957  E.)  Where  a  building  has  been  erected  without 
license,  the  title  is  in  the  owner  of  the  land.  (Dig.  Ops.  J.  A.  G.,  pp.  920,  921,) 
Unless  there  was  an  understanding  to  the  contrary  when  the  erection  of  the 
building  was  authorized,  assuming  that  its  construction  was  authorized  by 
license,  or  unless  Government  materials  or  labor  were  used  in  its  construction, 
I  think  the  removnl  of  the  building  should  he  permitted. 

Question,  (b)  Where  a  fairly  large  building  was  erected  on  a  camp  site 
by  one  of  the  Infantry  regiments  from  private  funds  furnished  as  a  gift  from 
the  locality  where  the  bulk  of  the  regiment  was  raised,  this  building  erected  was 
for  amusement  purposes. for  the  regiment.  It  appears  to  have  been  ttirned 
over  to  the  Red  Cross,  as  I  find  they  have  their  cards  tacked  up  on  the  building 
claiming  ownership. 

Question.  Have  they  a  legal  right  to  this  building,  and  can  they  sell  It  or 
move  it  away  or  otherwise  dispose  of  it? 

Answer.  If  such  building  was  erected  by  the  use  of  either  Government  mate- 
rials or  Government  labor,  it  should  be  regarded  as  the  property  of  the  (3oy- 
ernment.  If  erected  wholly  from  private  funds  and  without  the  use  of  Govern- 
ment materials  or  Government  labor,  and  without  any  understanding  that  the 
title  would  be  In  the  Government,  I  think  the  Red  Cross,  as  grantee  of  the 
building,  should  be  recognized  as  the  owner  thereof,  with  power  to  move  it  or 
dispose  of  it 
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Question,  (c)  Reference  inclosed  paper,  signed  Jay  B.  Ross,  captain,  Infan- 
try. Gus  Unis  reports  to  rae  with  this  paper  and  asks  my  permission  to  move 
these  two  houses  from  the  Infantry  rifle  range,  the  transaction  appears  to  have 
been  made  in  good  faith  so  far  as  Gus  is  concerned.  Assuming  that  the  paper 
is  bona  fide,  should  Unis  be  permitted  to  move  these  buildings  off  the  range? 

Answer.  For  the  reasons  stated  in  the  answers  to  the  preceding  questions, 
and  assuming  the  statement  of  Capt.  Ross  that  the  buildings  were  erected  with- 
out the  use  of  Government  luml>er  and  were  his  personal  property,  and  that  the 
erection  was  authorized  by  license  which  contained  no  provision  under  which 
the  licensee  relinquished  title  thereto,  I  thinls  the  grantee  of  the  buildings 
should  be  recognized  as  their  owner  with  authority  to  remove  the  buildings 
from  the  reservation. 


FORTY-SIXTH  ARTICLE  OF  WAR:  Appointing  and  Reyiewing  Anthorlt^  as 
Between  Division  Commander  and  Camp  Commander. 

Upon  the  departure  of  the  division  commander  and  his  headquarters  from  a 
camp  or  cantonment,  the  camp  commander  assumes  general  court-martial  juris- 
diction under  authority  of  General  Orders,  No.  19,  War  Department,  1918,  Sec- 
tion IV.  The  camp  commander,  however,  under  existing  Regulations,  has  no 
authority  to  take  action  upon  cases  tried  by  courts  appointed  by  the  division 
commander.  All  such  cases  must  necessarily  be  reviewed  by  the  division  com- 
mander. With  respect  to  the  cases  in  process  of  trial  before  a  court  appointed 
by  a  camp  commander  and  not  completed  at  the  time  the  general  court-martial 
jurisdiction  of  the  camp  commander  ceases  by  reason  of  the  arrival  of  a  divi- 
sion commander,  who  assumes  command  of  the  camp  in  addition  to  his  duties  as 
division  commander,  the  records  of  trial  may  be  completed  and  reviewed  by  divi- 
sion commander  in  his  capacity  as  camp  commander,  he  l>eing  the  successor  in 
command  and  the  ofl)cer  commanding  for  the  time  being  within  the  meaning  of 
that  term  as  used  in  Articles  of  War  46. 

250.4. 

War  Department,  J.  A.  G.  O.,  May  24,  1918.— To  The  Adjutant  General. 

1.  -It  is  recommended  that  the  commanding  general  Eighty-first  Division  be 
informed  that  upon  the  departure  of  the  division  commander  and  his  head- 
quarters from  Can^p  Jackson  the  camp  commander  assumes  general  court- 
martial  Jurisdiction  under  authority  General  Orders,  No.  19,  War  Department, 
1918,  Section  IV.  The  camp  commander,  however,  under  existing  regulations, 
has  no  authority  to  take  action  upon  cases  tried  by  courts  appointed  by  the 
division  commander.  All  such  cases  must  necessarily  be  reviewed  by  the  divi- 
sion commander. 

2.  The  cases  In  process  of  trial  before  a  court  appointed  by  the  camp  com- 

tmander  at  Camp  Sevier  and  not  completed  at  the  time  the  general  court-martial 
jurisdiction  of  the  camp  commander  cea.ses  by  reason  of  the  arrival  of  a  division 
commander,  who  assumes  command  of  the  camp  in  addition  to  his  duties  as 
division  commander,  the  records  of  trial  may  be  completed  and  reviewed  by  the 
division  commander  in  his  capacity  as  camp  commander,  he  being  the  successor 
in  command  and  the  officer  commanding  for  the  time  being  within  the  meaning 
of  that  term  as  used  in  Articles  of  War  46. 


INSANITY:  Delivery  of  Insane  Officer  to  Relatives  Who  are  Willing  to 
Reeeive  and  Care  for  Him. 

Under  section  4843,  Revised  Statutes,  it  Is  the  duty  of  the  Government  to 
admit  to  the  Government  •  Hospital  for  the  Insane  an  insane  person  belonging 
to  the  Army,  Navy,  or  Marine  Corps,  or  a  civilian  employed  in  the  Quarter- 
master, Pay  and  Subsistence  Departments  of  the  Army,  and  to  provide  such 
person  with  proper  care  and  treatment,  and  to  continue  such  care  and  treat- 
ment until  the  insane  person  is  cured  or  removed  from  such  hospital  by  proper 
authority,  unless  the  relatives  of  the  insane  person  or  the  civil  authorities  are 
willing  to  receive,  take  charge  of,  and  proi>erly  care  for  him,  in  which  event  he 
should  be  discharged  from  the  service  and  delivered  to  such  relatives  or  civil 
authorities. 
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War  Depaitniea!,  J.  A.  G.  C,  May  24,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  pi^ecediiig  indorsement  refers  to  this  office 
the  case  of  Second  Lieut.  H,  uoassigned.  Field  Artillerey,  Officers'  Reserve 
Coi'iki,  who  has-been  found  permanently  unfit  for  service  because  of  insanity, 
(J CM* cut Ui  prencox,  that  existed  prior  to  Ills  appointment  and  not  incurred  in 
the  line  of  duty,  for  an  opinion  as  to  the  responsibilities  of  the  Government 
ill  cases  such  as  this  one.  From  the  papers  in  reference  it  appears  tliat  Second 
Lieut  H,  unassigned.  Field,  Artillery,  Officers'  Reserve  Ck^rps,  was  on  the  nine- 
teenth day  of  April,  1918,  duly  examined  by  a  board  of  medical  officers  convened 
at  Walter  Reed  General  Hospital,  Talcoma  Park,  D.  €.,  pursuant  to  paragrafdi  6, 
Spe<*ial  Orders,  No.  57,  Walter  Reed  General  Hospital,  District  of  Columbia, 
dated  March  2,  1918,  and. was  found  to  be  permanently  unfit  for  service  because 
of  dementia  prwcox  that  existed  prior  to  his  appointment,  and  that  was  not 
incurred  in  the  line  of  duty.  It  further  appears  that  Lieut.  H.  can  not  be 
rol(*ased  from  military  contrcH  without  danger  to  himself  and  others,  and 
that  Mrs.  H,  his  mother,  is  willing  to  receive  and  care  for  him  at  her  own 
exjiense. 

Section  4S43,  Revised  Statutes,  in  pertinent  part,  provides: 

**TI»e  superintendent,  upon  the  order  of  the  Secretary  of  War,  of  the  Sec- 
i^ary  of  the  Navy,  and  of  the  Secivtary  of  the  Treasury',  respectively,  shall 
i^eceive,  and  keep  in  custody,  until  they  are  cured,  or  removed  by  the  same 
authority  which  ordered  their  reception,  insane  persons  of  the  following  de- 
scription : 

"Fii-st:  Insane  persons  belonging  to  the  Army,  Navy,  Marine  Corjis,  and 
revenue-cutter  9e^^'ice. 

"  Second :  Civilians  employed  in  the  Quartermaster's  and  Subsistence  De- 
partments of  the  Army  who  may  be,  or  may  hereafter  become.  Insane  while  in 
such  employment. 

"Third:  Men  who,  while  In  the  service  of  the  United  States,  in  the  Army, 
Xavy,  or  Marine  Corps,  have  been  admitted  to  the  hospital,  and  have  been 
thereafter  discharged  from  it  on  the  supposition  that  they  have  recovered  their 
reason,  and  have,  within  three  years  after  stich  discharge,  become  again  insane 
from  causes  existing  at  the  time  of  such  discharge,  and  have  no  adequate  means 
of  support. 

**  Fourth :  Indigent  insane  persons  who  have  been  In  either  of  the  said 
ser\'lces  and  have  been  discharged  therefrom  on  account  of  disability  arising 
from  sucli  insanity. 

"  Fifth :  Indigent  Insane  persons  who  have  become  insane  within  three  years 
after  tlieir  discharge  from  such  service,  from  causes  which  arose  during  and 
were  produced  by  said  service.'* 

This  section  of  the  Revised  Statutes  authorizes  the  reception  of  insane  per- 
sons to  the  Government  Hospital  for  the  Insane,  and  provides  for  their  care 
and  treatment.  The  first  subsection  is  confined  exclusively  to  persons  belong- 
ing to  the  Army,  Navy,  Marine  Corps,  and  revenue-cutter  service.  The  sec- 
ond subsection  Is  confined  to  civilian  employees  in  the  Quartermaster.  Pay 
and  Sulwistence  Departments  of  tlie  Army.  The  third  subsection  provides  for 
i-eadmission  of  such  insane  persons  In  the  said  services  as  have  been  dis- 
charged undei*  the  supposition  that  they  have  recovered  their  reason,  and  have, 
witliiu  three  years  after  such  discharge,  become  again  insane  and  are  without 
adequate  means  of  support.  The  fourth  subsection  provides  for  the  admission 
(»f  iiuligeiit  insane  who  have  been  in  either  of  the  foregoing  services  and  dis- 
charged therefrom  on  account  of  disability  arising  from  insanity,  and  the 
fifth  subsection  provides  for  admission  of  indigent  insane  persons  who  have 
l)ecom€  insane  within  three  years  after  their  discharge  from  such  service, 
resultant  from  causes  which  arose  during  and  were  produced  by  such  service. 
No  provision  is  made  for  the  discharge  of  such  Insane  persons  from  the  hospital 
until  cured,  except  by  the  same  authority  which  ordei'ed  their  reception. 

In  an  opinion  of  this  office  dated  July  25,  1910  (Dig.  Ops.,  J,  A.  G.  1912,  p. 
G62),  it  was  held: 

"  Section  4843,  Revised  Statutes,  which  provides  for  the  admission  of  certain 
persons  to  the  Government  Hospital  for  the  Insane  on  the  order  of  the  Sec- 
retary of  War,  is  not  mandatory  ui)on  the  latter,  but  charges  him  wltli  an 
exeieise  of  discretion  In  the  preparation  and  execution  of  tlie  commitments  to 
the  Institution," 
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AiHl  in  an  opinion  of  tliis  office  dated  February  15,  1906  (Dig.  Ops.,  J.  A.  G., 
1912,  p.  662),  it  wns  lield : 

*  Where  a  soldier  was  found  to  be  insane,  the  insanity  antedating  Ids  enlist- 
ment, and.  therefore  rendering  the  latter  fraudulent  and  so  voidable,  held  that 
so  long  as  t^e  enlifittaeBt  was  not  voided  tiie  man  was  still  a  seedier  and  ml^fat. 
niuler  section  4843,  Revised  Statutes,  be  sent  to  the  Governraent  Hospital  for 
the  Insane.'' 

In  the  instant  case  the  report  of  the  board  of  medical  officers  shows  con- 
cliisively  that  Lieut  H.  is  insane,  ^ementiu  praec4^r,  and  there  is  no  doubt  as  to 
tlk;  correctness  of  the  diagaosis.  The  Surgeon  General  reconuneads  that  be  be 
transferred  to  St  Elizabeth's  Hospital,  Washington,  D.  C,  for  observation  and 
treatment  If  he  can  not  be  eared  for  by  his  relatives  or  responsible  dvU  au- 
thorities. 

In  an  opinion  of  this  office  dated  May  11,  1914  (Ops.  J.  A.  G.  44-020),  \n  the 
case  of  W.,  who,  while  under  sentence  of  court-martial  was  found  to  be  iosaae, 
dementia  praccox,  and  whose  family  had  indicated  a  wiUingness  to  care  for  lilni 
if  he  wns  discharged,  the  following  recommendation  waa  made : 

**  It  Is  reconiniended  the  papers  be  referred  to  Mr.  Jaooway,  and  he  be  ad- 
vised if  the  family  desire  the  boy*s  return  home,  and  will  so  inform  the  depart- 
ment, the  remainder  of  the  sentence  will  be  immediately  remitted  and  the  boy 
\^11  be  sent  home  under  such  care  as  to  guard  as  is  considered  necessary  by  the 
authorities  at  the  hospital." 

.  I  am,  tUei'efore,  of  the  opinion  that  Inasmuch  ns  tlie  statute  provides  that  an 
insiine  person  belonging  to  the  Army,  Navy,  or  Marine  Corps,  or  a  civilian  eai- 
I>loyed  in  tlie  Quartermaster,  Pay  and  Subsistence  Departments  of  the  Army 
may  be  admitted  to  the  Government  Ho«^ital  for  the  Insane,  it  is  the  duty  of 
the  €roverument  to  so  admit  such  person  and  provide  him  with  proper  care  and 
treatment.  Tlmt  it  is  the  duty  of  the  Government  to  admit  to  such  hospital 
and  pixivide  care  and  treatment  for  indigent  insane  persons  who  have  been  in 
such  service  and  have  been  discluused  tlierefrom  because  of  disability  arising 
from  Insanity,  and  also  indigent  persons  who  have  become  tnsase  within  three 
yeai's  after  disclmrge  from  such  service,  from  causes  that  arosi>  during  and  were 
produced  by  such  ser\'iee,  and  that  it  is  fui-tlier  tlte  duty  of  tiie  Government  to 
rea<lmit  to  such  hospital  and  provide  <rare  and  treatment  for  persons  without 
adequate  means  who  have  been  discharged  from  such  hospital  on  tlie  suppoeiitiott 
tlmt  they  were  <:ured  and  who,  within  tJiree  years  after  such  diiMrharge,  beeaino 
again  insane,  and  in  all  cases  to  continue  such  care  and  treatment  until  tiie 
insane  pers^oo  is  cured  or  removed  from  such  ho^tal  by  proper  auth<»*lty  luiieaR, 
however,  the  relatives- of  the  insane  person  or  tlie  civil  authorities  are  wllltng  to 
receive,  take  cliarge  of,  and  propetiy  care  for  him,  in  which  event  he  cAiould  be 
discharged  and  delivered  to  such  relatives  or  civil  authorities. 

la  tlie  inatant  case  it  is  therefore  recommended  that  orders  foe  issued  tliat 
Lieut.  H.  be  t^onveyed  to  his  home  accompanied  by  such  guard  as  is  deemed 
necessary*,  and  tlmt  he  be  discharged  from  tlie  service  to  take  effect  upon  hUi 
arrival  there. 


UNITED  STATES  «tABDS:  Pay  %md  AU^wasoea;  EeUrewent;  Rlirlit  af 
Offleers  Therein  to  Longevity  Pay  and  to  Count  Serriee  Therein  in  Com- 
puting Service  for  Retirement  and  Oontinaoas  Service  Pay. 

'Tlie  oti^nlzation  of  the  United  States  G^iards  is  provided  for  in  Ooneral 
Orders,  No.  162.  War  Department,  1917,  under  authority  of  section  2  of  the 
selective  draft  act  of  May  18,  1917  (40  Stat.  76,  77),  authorizing  the  President 
to  raise  by  voluntary  enlistment  or  draft  such  special  and  technical  troops  as  ho 
may  deem  necessary.  Their  officers,  like  other  officers  of  the  temporary  forces 
authorized  by  aald  act,  by  virtue  of  section  10  thereof,  receive  the  same  pay  ani 
aUowancps  as  officers  of  the  Regular  Army,  In  computing  which  all  United  States 
service  is  Included,  whether  as  an  officer  or  an  enlisted  man  and  whether  in  the 
Begvlar  Army  or  in  volunteers.  <  See  M.  Q.  M.  C,  yo\.  1, 1916,  par.  1172. )  Service 
as  a  «ominiB8ioned  officer  of  the  United  States  Guards  by  one  who  has  had  many 
years  of  continuous  service  as  an  enlisted  man  in  the  Regular  Army  will  count 
alang  with  wich  former  pay,  provided  the  soldier  enlists  within  three  months 
after  the  termination  of  Ms  aervfce  as  a  eoramlssioned  officer;  in  which  event  he 
will  be  resitored  to  the  grade  held  by  him  before  being  discharged  to  accept  such 
coauuiBSioii.    His  enlistment,  however,  is  subjei't  to  such  examination  for  enlist- 
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merit  as  Is  provided  by  law  or  regulation.     (See  act  of  Mar.  80,  1918,  40  Stat 
501.) 

241.1. 

War  Department,  J.  A.  G.  O.,  May  25,  1918.— To  the  Chief,  Militia  Bureau. 

1.  The  viewB  of  this  office  are  desired  on  questions  submitted  by  Frank  A. 
Ryan,  second  lieutenant,  Ordnance  Reserve  Con>s,  an  applicant  for  commlsslou 
in  the  United  States  Guards,  Northeastern  Department,  as  to.  pay,  etc.,  of  com- 
missioned grades  in  United  States  Guards.  The  organteatiou  of  the  United 
States  Guards  is  provided  for  In  General  Orders,  No.  162.  War  Department,  1917, 
under  authority  of  section  2  of  the  act  of  May  18,  1917  (40  Stat.  76,  77),  au- 
thorizing the  President  to  raise  by  voluntary  enlistment  or  draft  such  special 
and  technical  troops  as  he  may  deem  nece&sary.  The  questions,  with  the  answer 
to  each  Immediately  thereunder,  are  as  follows : 

Qu€9tion,  "(a)  Do  officers  receive  longevity  pay? 

Answer. — These  officers,  like  other  officers  on  the  temporary  forces  authorized 
by  said  act,  receive  the  same  pay  and  allowances  as  officers  of  the  Regular 
Army.    Section  10  of  that  act  expressly  provides  that: 

"Ail  officers  and  enlisted  men  of  lh(»  forces  herein  provided  for  other  than  the 
Regular  Army  shall  be  in  all  respects  on  the  same  footing  as  to  pay,  allowances, 
and  pensions  as  officers  and  enlisteil  men  of  corresponding  grades  and  length 
of  service  In  the  Regular  Army." 

It  follows  that  officers  of  the  United  States  Guards  will  receive  during  their 
service  as  such  longevity  pay.  In  computing  which  all  United  States  service  is 
hu-luded,  whether  as  an  officer  or  an  enlisted  man,  and  whether  in  the  Regular 
Army  or  in  volunteers.     (See  M.  Q.  M.  C,  vol.  1,  1916,  par.  1172.) 

Question. — '*{b)  Does  former  service  and  present  service  count  for  retire- 
ment? ** 

An.swer. — It  is  understood  that  the  applicant,  according  to  his  statement,  had 
over  20  years  continuous  service  In  the  Regular  Army  when  appointed  January 
29,  1918,  us  second  lieutenant.  Ordnance  Reserve  Corps,  and  assigned  as  such 
to  active  duty,  and  that  this  question  refers  to  the  counting  of  his  commissioned 
m^rvice  for  retirement  as  an  enlisted  man.  Service  as  a  commissioned  officer  of- 
the  United  States  Guards  will  count  along  with  former  service  as  enlisted  man 
for  retirement  as  enlisted  man.     (See  act  of  Mar.  30,  1918,  40  Stat.  601.) 

Question. — "(c)  Does  present  service  count  for  continuous  service  in  refer- 
ence to  enlistment  periods,  etc.?" 

Answer. — Service  as  a  conmiissloned  officer  in  the  United  States  Guards  will 
count  both  "  in  computing  service  for  retirement  and  continuous-service  pay," 
provideil  the  soldier  enlists  within  three  months  after  the  termination  of  hiB 
service  as  a  commissioned  officer.     (See  act  of  Mar.  30,  1918,  supra,) 

(Question. — "(d)  Reference  existing  law,  will  I  revert  back  to  former  enlisted 
rank,  Ordnance  sergeant.  United  States  Army,  after  the  emergency?" 

Answer. — The  applicant  would  have  to  reenlist  within  three  months  after  the 
lerniinatlon  of  his  conunlssioned  service,  and  would,  in  accordance  with  the  re- 
quirements of  the  said  act  of  March  30,  1918,  "be  restored  to  the  grade  held 
by  him  before  being  discharged  to  accept  such  commission."  It  is  provided  that 
his  enlistment,  etc.,  shall  be  "subject  to  such  examination  for  enlistment  as  is 
provided  by  law  or  regulation." 

CIVILIAN  EMPLOYEES:  Right  to  Qaarters  and  Rations  at  Camps  and 
Cantonments. 

A  civilian  employee  of  the  Quartermaster  CJorps  was  transferred  from  the 
office  of  a  department  quartermaster  to  an  Army  camp.  He  was  paid  the 
regular  travel  allowances,  and  he  applied  at  the  camp  for  quarters  and  rations, 
but  these  were  not  furnished  him  for  the  reason  that  the  camp  quartermaster 
supposed  he  had  no  authority  to  furnish  such  allowances  to  civilian  employees. 
Subsequently  The  Adjutant  General  of  the  Army  Issued  instructions  that 
*■  civilian  clerks  at  contonments  will  be  furnished  with  quarters  and  rations  as 
provided  by  Army  Regulations,  733,  sub|)aragraph  6,  as  amended."  Since  these 
instructions  did  not  grant  any  authority  not  already  in  existence  in  Army 
Regulations,  733,  such  civilian  was  entitled  to  have  quarters  and  rations 
furnished  him  upon  reportlng^at  camp  for  duty,  and  therefore  the  Secretary  of 
War  may  authorize  reimbursement  of  the  actual  expenses  incurred  by  him  tor 
these  necessities  in  accordance  with  Army  Regulations,  733. 
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War  Department,  J.  A.  G.  0.,.May  27,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  authority  can  be  granted 
by  the  depaitiaent  for  the  reimborsement  of  John  0.  Randall  for  his  expenses 
for  quarters  and  subsistence  during  the  period  August  2,  1917,  to  September  21, 
1917,  while  he  was  on  temporary  duty  as  a  civilian  cleric  in  the  office  of  the 
•camp  quartermaster.  Camp  Sheridan,  Ala. 

2.  It  appears  that  Mr.  Sandall  was  one  of  a  number  of  civilian  employees  of 
the  Quartermaster  Corps  transferred  to  Camp  Sheridan,  Ala.,  from  the  office  of  * 
the  department  quartermaster  at  Chicago,  July  30,  1917,  and  that  he  was  paid 
regular  travel  allowances  in  accordance  with  the  provisions  of  Army  Regula- 
tions, 733.  It  further  appears  that  Mr.  Sandall  applied  for  quarters  and  ra- 
tions at  Camp  Sheridan,  but  these  were  not  furnished  him  for  the  reason  that 
the  camp  quartermaster  supposed  he  had  no  authority  to  furnish  such  allow- 
ances to  civilian  employees.  In  this  connection  it  is  observed  that  Mr<  Sandall's 
claim  covers  a  period  prior  to  September  25,  1917,  when  The  Adjutant  General 
of  the  Army  Informetl  the  comumnding  generals  of  all  National  Army  and 
National  Guard  camps  that  **  civilian  clerks  at  cantonments  will  be  furnished 
with  quarters  and  rations  as  provided  by  Army  Regulations,  733,  subparagraph 
6.  as  amended."  It  is  not  the  understanding  of  this  office  that  the  said  instruc- 
tions of  The  Adjutant  General  granted  any  authority  not  already  existing  in 
Army  Regulations,  733,  and  accordingly  it  is  the  view  of  this  office  that  Mr. 
Sandall  was  entitled  to  have  quarters  and  rations  furnished  him  at  Camp 
Sheridan  upon  reporting  there  for  duty.  In  view,  however,  of  the  fact  as 
reported,  that  the  camp  quartermaster  did  not  realize  that  he  had  authority  to 
furnish  quarters  and  rations  to  civilian  clerks  at  that  time,  I  am  of  opinion 
that  the  Secretary  of  War  may  authorize  reimbursement  of  the  actual  expenses 
incurred  by  Mr.  Sandall  for  these  necessities  in  accordance  with  the  iiraitations 
prescribe<l  in  Army  Regulations,  733.  Such  action  will  be  in  harmony  with  the 
action  taken  in  the  case  of  Army  Field  Clerk  Charles  Klass.  (Ops.  J.  A.  G.. 
6-135.  Oct.  8,  1917.) 

•  # 

CONTRACTS:  Stipalatlon  for  Liqaidated  Damages  Preferably  to  Penalty 
'Clause. 

In  Government  contracts  it  is  preferable  to  stipulate  for  liquidated  damages 
rather  than  for  a  penalty,  as  the  latter  stipulation  will  Involve  claims  for  the  re- 
mission of  the  penalty  on  the  ground  that  a  penalty  can  not  be  enforced  beyond 
the  amount  of  actual  damages  sustained.  Moreover,  only  such  actual  damages 
could  be  withheld  under  the  penalty  clause  as  would  be  capable  of  clear  ascer- 
tainment and  proof,  whereas  the  liquidated  damages  may  include  items  which 
are  of  a  character  which  would  not  be  subject  to  clear  ascertainment  and  proof. 
Of  course,  a  liquidated  damage  clause  should  provide  for  a  reasonable  deduc- 
tion, such  as  would  not  be  uncon.scionable  and  could  properly  be  held  to  be 
within  the  contemplation  of  the  parties  as  the  probable  damages  which  would 
be  sustained  by  the  Government  in  the  event  of  a  breach  by  the  contractor. 

160. 

War  Department,  J.  A.  G.  O.,  May  27,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  as  to  the  accompanying  draft  of  revi- 
sion of  Quartermaster  Cori)s  Form  No.  108c,  on  the  question  whether  the  same 
will  meet  all  requirements  from  a  legal  point  of  view  if  adopted  for  use  in  the 
Motor  Transport  Service. 

2.  Upon  examination  of  the  form,  it  Is  the  opinion  of  this  office  that  it  Is 
legally  sufficient  for  the  purpose  In  view.  However,  attention  is  Invited  to 
the  fact  that  the  terms  and  conditions  Indorsed  thereon  and  referred  to  therein 
so  as  to  become  a  part  of  the  contract  provide  for  "  penalty  "  of  one-fifth  of 
1  per  cent  of  the  purcha.se  price  per  diem  for.  delay  In  delivery  other  than  such 
delays  as  are  specified  to  be  without  penalty.  It  Is  suggested  that  It  might  be 
desirable  to  substitute  for  the  penalty  provision  a  "  liquidatetl  damage  clause  " 
providing  for  a  reasonable  per  diem  deduction,  "as  liquidated  damages  and 
not  as  penalty,  the  same  having  been  carefully  estimated  as  the  probable  dam- 
ages which  the  Government  would  suffer  by  reason  of  the  delay  in  delivery." 
In  Government  contracts  it  is  preferable  to  stipulate  for  liquidated  damages 
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rather  than  for  a  penalty,  as  the  latter  stipulation  will  involve  claim.)  for  tlie 
remission  of  the  penalty  on  the  ground  that  a  penalty  can  not  be  enforceti* 
legally  beyond  the  amount  of  actual  damages  sustained.  Moreover,  only  such 
actual  damages  could  be  withheld  legally  under  the  penalty  clause  as  would  be 
capable  of  clear  ascertainment  and  proof,  whereas  the  liquidated  damages  may 
include  items  which  are  of  a  character  which  would  not  be  subject  to  clear 
ascertaiunient  and  proof.  Of  course,  a  liquidated  damage  clause  should  pro- 
vide for  a  reasotiable  deduction,  such  as  would  not  be  unconscionable  and  could 
properly  he  held  to  be  within  the  contemplation  of  the  iiarties  as  the  probable 
damages  wiiich  would  be  sustained  by  the  -Cfovernment.  If,  however,  it  is 
deemetl  better  to  retain  the  penalty  clause  .this  office  sees  no  legal  objection 
thereto. 

3.  It  is  noted  that  paragraph  11  of  the  "Terms  and  conditions"  concludes 
with  the  words  **  without,  however,  waiving  the  parts  makers  liability  assumed 
in  clause  7/'  Upon  reading  ''  clause  7,"  paragraph  7,  terms  and  conditions, 
tlie  same  does  not  appear  to  cover  the  question  of  the  **  parts  makers  liability." 

4.  It  is  further  suggested  that  paragraph  20  of  the  "  Terms  and  conditions  " 
be  UKxlified  by  the  omission  of  the  words  "  of  Providence  "  in  the  provision  that 
the  fulfillment  of  the  contract  "  on  the  part  of  the  purveyor  shall  be  subject  to 
strikes,  fires,  and  other  acts  of  Providence  beyond  the  purveyor's  control." 
Of  the  acts  mentioned,  "  strikes  "  can  not  be  regarded  as  acts  of  Providence ; 
and  "  fires  "  may  or  may  not  be  the  result  of  an  act  of  Providence.  It  is  sug- 
gested, therefore,  that  the  words  **  of  Providence  "  be  excluded. 


DISCIPLINE:  War  Risk  IisnraMee  Aet;  FrandBlent  Statement  by  S^Uier 
Im  Application  for  War  Bisk  Insnraiice. 

When  a  soldier,  In  his  application  for  war  risk  insurance,  certifies  that  he  is 
married  and  names  a  woman  not  his  lawful  wife  as  being  entitled  to  a  family 
allowance  or  other  benefits  under  said  act,  he  may  properly  be  charged  under 
the  ninety-third  article  of  war  on  a  specification  alleging  perjury.  Section  25 
of  the  war  risk  insurance  act  of  October  6,  1917  (40  Stat.  398,  402),  provides 
that  whoever  makes  any  statement  of  a  material  fact,  knowing  it  to  be  false, 
in  any  document  required  by  the  act,  or  by  regulations  thereunder,  shall  be 
guilty  of  perjury.  Where  his  act  constitutes  an  offense  under  the  ninety-fourth 
article  of  war  he  may  also  be  charged  under  that  article. 

250.4. 

^^'ar  Department,  J.  A.  G.  O.,  May  27,  1918.— To  The  Adjutant  General. 

1.  In  the  within  communication  the  commanding  officer,  Kecruit  Depot,  Fort 
Slocum,  X.  Y.,  requests  information  as  to  what  article  of  w^ar  charges  should  be 
iaid  under  when  made  against  a  soldier  w1k>' states  on  his  application  for  war 
risk  insurance  "  that  he  is  married,  and  iater  it  Is  discovered  that  he  is  not 
married?" 

It  is  assumed  In  the  case  in  question  the  soldier  has  not  only  stated  on  his 
application  for  war  risk  insurance  that  he  is  married  but  that  he  has  also 
given  the  name  of  a  woman  as  his  wife  in  order  to  procure  for  her  tlie  benefits 
under  the  war  risk  insurance  act  of  October  6,  1917  (40  Stat.  398,  402). 

2.  Section  2.")  of  the  war  risk  insurance  act  provides  that  whoever  makes 
any  statement  of  a  material  fact,  knowing  It  to  be  false,  in  any  document  re- 
quired by  the  act,  or  by  regulations  thereunder,  shall  be  guilty  of  perjury  and 
shall  be  punished  by  a  fine  of  not  more  than  $5,000,  or  by  imprisonment  for 
not  more  than  two  years,  or  both.  Therefore,  when  a  soldier  certifies  on  his 
application  for  war  risk  insurance  that  he  is  married  and  names  a  woman  not 
his  lawful  wife  as  being  entitled  to  family  allowance  or  other  benefits  under 
said  act  he  may  proi)erly  be  charged  under  the  ninety-third  article  of  war 
on  a  .specification  alleging  perjury ;  and  where  his  act  constitutes  an  offense 
under  the  ninety-fourth  article  of  war  he  may  also  be  charged  with  violatioa 
thereof. 

3.  It  is,  therefore,  recommended  that  this  paper  be  returned,  througli  the 
commanding  jrcneral.  Eastern  Department,  for  the  information  of  those  cou- 

*   ceriied  in  acting  upon  like  cases  in  the  future^ 
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MILITIA:  Heme  Guards;  Sale  of  Ordnance  Sterea  to  Militia  not  Federal- 
ized and  not  Existing  under  tiie  Provisions  of  the  National  Defense  Act. 

There  Is  no  authority  for  the  sale  of  Ordnance  stores  to  a  State  for  the  use  of 
militia  not  PVderallzed  or  existing  under  the  provisions  of  the  national  defense 
act.  The  provisions  of  section  17  of  the  Dick  militia  law  of  Januai'y  21,  1903 
(32  Stat.  775,  778).  authorizing  any  State  to  purchase  "from  the  War  Depart- 
ment for  the  use  of  Its  militia  stores,  supplies,  material  of  war,"  are  not  appli- 
cable for  that  act  has  reference  to  the  "  Organized  Militia  "as  defined  therein. 
Inasmuch  as  the  National  Guard  establislied  by  the  national  defense  act  of 
June  3,  1916  (39  Stat.  166.  204),  superseded  the  Organised  Militia,  the  provi 
sions  colntalned  In  section  86  of  the  latter  act  providing  for  the  sale  of  stores, 
supplies,  etc.,  to  any  State,  Territorj-,  or  the  District  of  Columbia  for  the  use  of- 
the  National  Guard  supersede  the  corresjwnding  provisions  In  the  militia  law  of 
1903.  The  sales  authorized  by  section  86  of  the  national  defense  act  are  sales 
only  for  the  use  of  the  National  Guard  as  established  by  that  act.  The  act  of 
May  10,  1918  (40  Stat.  548),  can  not  be  construed  as  authorizing  the  sale  of 
such  .<5uppli€*s  to  a  State  for  the  use  of  its  militia.  The  sales  therein  authorized 
are  sales  "  to  any  person,  partnership,  association,  or  corporation,  or  to  any 
foreign  State  or  Government,"  etc.  There  Is  nothing  in  this  language  to  Indicate 
that  Congress  had  In  mind  the  equipment  of  State  troops.  On  the  conti"ary. 
Congress  had  already  made  provision  in  the  act  of  June  14,  1917  (40  Stat.  181), 
for  the  issue  by  the  Secretarj*^  of  War  to  the  several  States,  Territories,  and  the 
District  of  Columbia  of  certain  supplies,  including  rifles  and  ammunition,  for 
the  equipment  of  State  troops  during  the  present  emergency ;  and  this  is  the  only 
authority  under  which  the  War  Department  may  provide  State  troops,  not 
Feileralized,  with  supplies  and  equipment ;  and  such  authority  is  limited  to  the  ^ 
issuance  of  supplies  which  shall  remain  the  property  of  the  United  States,  and 
does  not  permit  their  sale. 

400.32. 

War  Department,  J.  A.  G.  O.,  May  27, 1918.— To  the  Chief  of  Onlnance. 

1.  Infoiination  is  requested  by  the  Supply  Division,  Ordnance  OfHce,  as  to 
whether  the  Ordnance  Department  can  at  this  time  lawfully  sell  ordnance  ma- 
terial "  to  militia  not  Federalized  and  not  existing  under  the  provisions  of  the 
national  defense  act "  (39  Stat,  166).  It  Is  stated  that  the  Ordnance  Office  Is  re- 
ceiving Inquiries  concerning  tlie  sale  of  ordnance  stores  to  the  State  militia,  and 
in  this  connection  reference  Is  made  to  section  17  of  the  Diclc  militia  law  of  Janu- 
ary 21,  1903  (32  Stat.  775,  778),  authorizing  any  State  to  purchase  "from  the 
War  Department  for  the  use  of  its  militia  stores,  supplies,  material  of  war,"  etc. ; 
and  also  to  the  corresponding  provision  in  section  86  of  the  national  defense  act 
of  June  3,  1916  (39  Stat.  166,  204),  providing  that  any  State  may  purchase  for 
cash  fi'om  the  War  Department  ''for  the  use  of  the  National  Guard,  incladSng 
the  officers  thereof,  any  stores,  supplies,  or  material  of  war,"  etc.  Reference  is 
also  made  to  the  act  of  May  10, 1918  (40  Stat.  548),  which  autliorizes  the  Presi- 
dent "  to  sell  any  supplies,  materials,  equipment,  or  other  property  heretofore 
or  hereafter  purchased,  acquired  or  manufactured  by  the  United  States  in  con- 
nection with  or  Incidental  to  the  prosecution  of  the  war  to  any  person,  partner- 
ship, association,  or  corporation,  or  to  any  foreign  State  or  Government  engaged 
in  war  against  any  Government  with  which  the  United  States  is  at  war. 

2.  It  appears  quite  clear  upon  a  reading  of  all  the  provisions  of  tlTe  said  militia 
act  of  19C0  tliat  section  17  thereof,  which  provides  for  the  sale  to  any  State  of 
stores,  supplies,  material  of  war,  etc.,  "  for  the  use  of  its  militia  "  has  reference 
to  the  Organized  Militia  as  defined  in  that  act.  This  is  apparent  when  the  sec- 
tion is  considered  as  a  whole,  for  it  first  provides  for  the  issue  to  the  Organized 
Militia  of  stores,  supplies,  etc.,  and  then  authorizes  the  sale  of  supplies  to  any 
State  **  for  tlie  use  of  its  militia  ♦  ♦  ♦  in  addition  to  those  Issued  under  the 
provisions  of  this  act."  Inasmuch  as  the  National  Guard  established  by  the 
national  defense  act  of  June  3,  1916,  superseded  the  Organized  Militia,  the  pro- 
visions contained  in  section  86  of  the  latter  act  providing  for  the  sale  of  stores, 
supplies,  etc.,  to  any  State,  Territory,  or  the  District  of  Columbia  for  the  use 
of  tlie  National  Guard  "  in  addition  to  those  Issued  under  the  provisions  of  this 
act "  clearly,  in  the  opinion  of  this  office,  supersede  the  corresponding  provisions 
In  the  militia  law  of  1903.  Under  the  militia  law  of  January  21,  1903,  the  sales 
authorized  were  for  the  use  of  the  Organized  Militia,  as  provided  for  In  that  act. 
So  also  as  to  section  80  of  the  national  defense  act,  it  is  the  view  of  this  office 
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that  the  sales  therein  authorized  are  salas  only  for  the  use  of  the  National 
Guard  as  established  by  that  act.  It  follows,  therefore,  accordinj?  to  the  view 
of  this  oflSce,  that  there  is  no  authority  under  cither  the  act  of  January  21.  1903, 
or  the  national  defense  act  of  June  3,  1916,  tor  the  sale  of  ordnance  stores  to 
State  militia  not  Federalized  or  existing  under  the  provisions  of  the  national 
defense  act. 

3.  As  to  the  act  of  May  10,  1918,  which  authorizes  the  President  to  sell  mili- 
tary supplies  acquired  or  manufactured  by  the  Unlte<l  States  during  the  present 
emergency,  It  is  the  view  of  this  office  that  the  act  can  not  be  construed  as  au- 
thorizing the  sale  of  such  supplies  to  a  State  for  the  use  of  its  militia.  The  sales 
therein  authorized  are  sales  "  to  any  person,  partnership,  association,  or  corpora- 
tion, or  to  any  foreign  State  or  Government,"  etc.  There  is  nothing  in  this  lan- 
guage tolndicate  that  Congress  had  in  mind  the  equipment  of  State  troops.  On 
the  contrary.  Congress  had  ali:i»ady  made  provision  in  the  act  of  June  14,  1917 
(40  Stat.  181),  for  the  issue  by  the  Secretary  of  War  to  the  several  States, 
Territories,  and  the  District  of  Columbia  of  certain  supplies^  including  rifles  and 
ammunition,  for  the  equipment  of  State  troops  during  the  present  emergency. 
In  the  opinion  of  this  office  this  is  the  only  authority  under  w^hlch  the  War 
Department  may  provide  State  troops  not  Federalized  with  supplies  and  equip- 
ment, and  such  authority  Is  limited  to  the  Issuance  of  siipplles  which  shall  re- 
main the  propeity  of  the  United  States  and  does  not  permit  their  sale. 

SELECTITE  DRAFT  ACT:  Statas  of  Teterinarians  in  Drafted  National 
Guard  Organizations. 

A  man  who  held  a  commission  as  second  lieutenant,  Veterinary  Corps,  In  a 
National  Guard  organization  which  was  drafted  into  the  Federal  service  on 
August  5,  1917,  under  the  President's  proclamation  of  July  3,  1917,  was,  by 
such  draft,  automatically  appointed  in  the  drafted  National  Guard  forces  with 
the  same  rank  and  office  which  he  held  in  the  State  National  Guard.  By  such 
proclamation,  under  authority  of  the  selective-draft  act  of  May  18,  1917  (40 
Stat.  76),  the  President  drafted  into  the  military  service  of  the  United  States 
all  members  of  the  National  Guard  of  the  several  States,  except  meml>ers  of 
staff  corps  and  departments  not  included  In  the  personnel  of  tactical  organiza- 
tions, and  the  officers  so  drafted,  whose  offices  were  provided  for  in  like  organi- 
zations of  the. Regular  Army,  were  thereby  appointed  officers  in  the  Army  of 
the  United  States  In  the  arm,  staff  corps,  or  department,  and  in  the  grades  In 
which  they  then  held  commission  as  officers  of  the  National  Guard.  The  posi- 
tion of  veterinarian  Is  provided  for  by  section  20  of  the  act  of  February  2,  1901 
(31  Stat.  748,  753),  and  the  positions  of  veterinarian  and  assistant  veterinarian 
by  section  16  of  the  national-defense  act  of  June  3,  1916  (39  Stat.  166,  176). 

210.4. 

War  Department,  J.  A.  G.  O.,  May  27,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  requests  a  decision 
as  to  the  status  of  Second  Lieut  James  Anderson  Hill,  Veterinary  Corps, 
National  Guard,  United  States,  called  into  Federal  service  June  23,  1917,  and 
subsequently  drafted  into  the  Federal  service  under  proclamation  of  the  Presi- 
dent .Tuly  3,  1917  (40  Stat.  1681). 

2.  By  the  papers  in  reference  it  appears  that  Second  Lieut.  James  A.  Hill 
was  commissioned  a  second  lieutenant,  Veterinary  Corps,  National  Guard,  by 
the  governor  of  California  October  9,  1913,  and  that  he  has  served  continu- 
ously up  to  and  including  the  present  time. 

3.  On  July  3,  1917,  the  President,  by  proclamation,  drafted  into  the  military 
service  of  the  United  States,  under  authority  of  the  act  approved  May  18.  1917 
(40  Stat.  76),  all  members  of  the  National  Guard  of  the  several  Stafes,  except 
members  of  staff  corps  and  departments  not  Included  In  the  personnel  of  tac- 
tical organizations,  and  by  paragraph  4  of  such  proclamation  It  was  Inter  alia 
provided  ; 

"  The  officers  not  above  the  rank  of  colonel  of  said  organizations  of  the 
National  Guard  who  are  drafted  and  whose  offices  are  provided  for  In  like 
organizations  of  the  Regular  Army  are  hereby  appointed  officers  in  the  Army 
of  the  United  States  in  the  arm,  staff  corps,  or  department,  and  in  the  grades 
in  which  they  now  hold  commission  as  officers  of  the  National  Guard,  such 
appointments  to  be  effective,  subject  to  adCf^ptance,  on  and  from  the  fifth  day 
of  August,  nineteen  hundred  and  seventeen." 
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The  position  of  veterinarian  is  provided  for  by  section  20  of  the  act  of 
February  2,  1901  (31  Stat.  748,  753),  and  the  President  is  expressly  aiithorize<l 
by  section  16  of  the  national  defense  act  of  Jnne  3,  1916  (39  Stat.  166,  176), 
by  and  with  the  advice  of  the  Senate,  to  appoint  veterinarians  and  assistant 
veterinarians  in  the  Army.  ; 

•1.  Second  Lieut.  James  A.  IIlll,  prior  to  his  beinp  drafted  into  the  service 
of  the  United  States,  held  the  position  of  second  lieutenant  In  the  National 
Guard  of  California  and  was  assigned  to  duty  in  such  National  Guard  as  u 
veterinarian.  It  would  follow  that  having  been  drafted  into  the  service  of  tho 
Unlte<l  States  he  would  be  automatically  appointed  in  the  drafted  National 
Guard  forces  with  the  same  ranlc  which  he  held  as  an  officer  of  the  State 
National  Guard  of  California  and  was  assigned  to  duty  in  such  National  Guard 
as  a  veterinarian.  It  would  follow  that  having  been  drafted  into  the  service  of 
the  United  States  he  would  be  automatically  appointed  in  the  drafted  National 
Guard  forces  with  the  same  rank  which  he  held  as  an  oiflcer  of  the  State 
National  Guard  of  California. 

5.  It  is  therefore  the  opinion  of  this  office  that  from  August  5,  1917,  Second 
Lieut.  James  Anderson  Hill  has  held  the  office  of  second  lieutenant,  Veterfnary 
Corps,  National  Guard,  United  States,  with  the  rank  ot  second  lieutenant  In 
tho  forces  composed  of  the  National  Guard  drafted  into  the  service  of  the 
United  States  and  that  he  should  be  commissioned  accordingly. 


APPROPRIATIONS:  Seleetiye  Draft  Act;  Expense  ef  Medleal  Care  of 
Regristrant  While  in  HoBpital  under  Observation  by  Medieal  Advisory 
Board. 

A  registrant  was  placed  in  a  hospital  by  a  medical  advisory  board  in  order 
to  determine  whether  or  not  he  was  suflFering  from  Incipient  tuberculosis.  The 
services  rendere<l  by  me<lical  advisory  board,  under  the  Selective  Service  Regu- 
tions  (Form  999),  are  preliminary  to  the  determination  by  the  local  board 
of  the  question  of  the  fitness  of  a  registrant  to  be  drafted.  (Sees.  122,  128, 
S.  S.  R.)  Whatever  expenses  are  incurred  by  or  on  behalf  of  the  United  States 
for  such  services  are  payable  from  the  appropriations  under  the  Provost  Mar- 
shal General  for  expenses  of  carrying  out  the  selective-draft  act  of  May  18, 
1917  (40  Stat.  76),  and  not  from  the  appropriations  for  the  support  of  the 
Army,  including  the  Medical  and  Hospital  Department. 

701.      . 

War  Department,  J.  A.  G.  O.,  May  28, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  on  the  question  whether  the  appro- 
priation for  the  Medical  and  Hospitrfl  Department  of  the  Army  is  available  for 
the  payment  of  the  inclosed  bill  of  Immanuel  Hospital,  Mankato,  Minn.,  for 
$7.70  sent  to  the  Provost  Marshal  General  by  the  medical  advisory  board  at 
Mankato,  covering  hospital  services  for  three  days,  including  drxigs,  in  the  case 
of  registrant  G.  It  appears  that  he  was  placed  in  the  hospital  by  th#  medical 
advisory  board  "  in  order  to  determine  whether  or  r<»t  said  registrant  was  suf- 
fering  from  incipient  tuberculosis."  In  submitting  the-bill  to  the  Provost  Mar- 
shal GeneraFs  Department  the  chairman  of  the  medical  advisory  board  ex- 
pressed doubt  whether  such  action  was  a  proper  course  to  pursue.  The  Provost 
Marshal  General  having  forwarded  the  bill  to  the  Surgeon  General,  the  latter 
raises  the  question  whether  this  registrant  was  "  an  enlisted  man  "  within  the 
meaning  of  the  medical  and  hospital  appropriations. 

2.  It  is  the  understanding  of  this  office  that  the  services  rendered  by  medical 
advisory  boards,  under  Selective  Service  Regulations  (P.  M.  G.  O.  Form  999), 
are  preliminary  to  the  determination  by  the  local  board  of  the  question  of  the 
fitness  of  a  registrant  to  be  drafted.  The  subject  appears  to  be  covered  by  sec- 
tions 122,  128,  S.  S.  R.  Such  being  the  case,  it  appears  clear  that  whatever  ex- 
penses are  incurred  by  or  on  behalf  of  the  Unite<l  States  for  such  .services  are 
payable  from  the  appropriations  under  the  Provost  Marshal  General  for  ex- 
I)en8es  of  carrying  out  the  selective-draft  act  (40  Stat.  76),  and  not  from  the 
appropriations  for  the  support  of  tlie  Army,  inchuling  the  Me<lical  and  Hospital 
I'>epartmeDt.  It  is  recommended  that  these  papers  be  returned  to  tlie  Provost 
Marshal  General  for  further  consideration. 
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PUBLIC  MONET:  Oarnisliiiieiit  of  Funds  in  Hands  of  Disbursing  Offlcen 

Money  in  the  hands  of  a  disbursing  agent  of  the  United  States  is  not  subject 
to  attachment  In  a  suit  by  a  creditor  of  the  party  to  whom  such  money  is  due 
and  payable.  Hence,  a  military,  disbursing  officer  is  not  empowered  to  pay 
money  In  his  hands  due  a  Government  contractor  to  any  creditor  of  such  con- 
tractor, or  to  any  person  other  than  the  contractor  himself,  or  his  agent,  attor- 
ney, or  personal  representative ;  nor  can  he  be  made  liable  to  pay  over  any  part  of. 
such  moneys  as  garnishee  in  a  siilt  brought  ugainst  such  contractor.  (Dig.  Ops. 
J.  A.  G.  1912  p.  891.)  Consequently,  where  a  writ  of  garnishment  is  served  on 
a  paymaster  of  a  contracting  quartermaster  with  the  object  of  garnisheeing  the 
wages  of  employees  of  the  contractor,  such  paymaster  should  interpose  the  plea 
that  the  moneys  In  his  hands,  which  are  sought  to  be  attached,  belong  to  the 
United  States  and  are  held  by  him  as  an  officer  of  the  United  States,  and  that 
as  such  officer  he  is  charged  with  the  duty  of  disbursing  these  moneys  in  behalf 
of  the  United  States  to  the  person  to  whom  the  United  States  is  indebted,  and 
that  said  moneys  are  not  subject  to  attachment  in  a  suit  by  a  creditor  of  the  party 
to  whom  tliey  are  due  and  payable. 

013.3. 

War  Department,  J.'  A.  G.  O.,  May  28,  1918.— To  The  Adjutant  General 

1.  In  the  attached  letter  of  May  22,  1918,  from  the  contracting  quartermaster, 
Camp  Wheeler,  Ga.,  it  is  stated  that  annoyance  and  inconvenience  is  exiHj- 
rienced  because  of  the  fact  that  large  numbers  of  writs  of  garnishment  are 
served  on  the  paymaster  with  the  object  of  garnisheeing  the  wages  of  employees 
of  the  contractor.  The  work  is  being  done  under  the  so-called  "  Emergency,  or 
Cost-iJlus  Contract,"  and  the  laborers  and  employees  are  employed  by  the  con- 
tractor and  not  directly  by  the  Government. 

2.  The  question  presented  is  covered  by  the  opinion  of  this  office  (Dig.  Ops. 
J.  A.  G.,  1912  p.  891),  in  which  it  was  held: 

"  The  principle  is  well  established  that  money  in  the  hands  of  disbursing 
agent  of  the  United  States  Is  not  subject  to  attachment  In  a  suit  by  a  creditor 
of  a  party  to  whom  such  money  is  due  and  payable.  A  military  disbursing 
oflicr  Is,  therefore,  not  empowered  to  pay  moneys  In  his  hands,  due  a  Govern- 
ment contractor,  to  any  creditor  of  such  contractor  or  to  any  person  other  than 
the  contractor  himself,  or  his  agent  or  attorney  or  personal  representative;  nor 
can  he  be  made  liable  to  pay  over  any  part  of  such  moneys  as  garnishee  in  a 
suit  brought  against  such  contractor." 

3.  To  the  writs  of  attachment  the  paymster  should  interpose  the  plea  that 
the  moneys  in  his  hands,  which  are  sought  to  be  attached,  belong  to  the  United 
States  and  are  held  by  him  as  an  officer  of  the  United  States,  and  that  as  such 
officer  he  is  charged  with  the  duty  of  disbureing  these  moneys  on  and  in  behalf 
of  the  I'nlted  States  to  the  person  to  whom  the  Unltetl  States  Is  Indebted 
and  that  said  moneys  are  not  subject  to  attachment  in  a  suit  by  a  creiiltor  of 
the  piU'ty  to  whom  they  are  due  and  payable.  In  connection  with  the  attached 
communication  attention  is  invited  to  Army  Regulations,  782. 


APPKOPRIATIONS:  Expensed  of  Appraisal  of  Land  Acquired  for  Military 
Purposes,  by  Agreement  and  by  Condemnation. 

Where  lands  are  acquired  for  military  purposes,  part  fhrough  amicable  agree- 
ments and  part  by  condemnation  proceedings,  the  exijenses  connectetl  with  such 
acquisition  by  agreement  should  be  paid  out  of  AVar  Department  appropriations^, 
and  the  expenses  connected  with  the  condemnation  proceedings  should  be  paid 
by  the  I>ei>artment  of  Justice.  There  Is  no  objection,  however,  to  the  same  per- 
son acting  as  appraiser  for  the  (Government  in  both  cases;  and  a  division  of  the 
cost  of  his  services  between  the  two  departments  would  be  both  practicable 
and  to  the  best  interests  of  tl%e  Government. 

601. 

AA'ar  Department,  J.  A,  G.  O.,  May  29, 1918.— To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  Attorney  General  relative  to  the  condemnation 
proceeilings  that  have  l)een  instituted  In  the  United  States  District  Court  for 
the  Southern  District  of  Georgia,  for  the  acciuisltlon  of  two  separate  tracts  of 
land  near  Camp  Wheeler,  Ga.,  one  for  an  artillery  range  for  the  said  camp 
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.  awl  the  other  for  the  traluiug  of  the  troops  stationed  thereat.  It  appears 
that  the  United  States  Attorney  who  brought  the  proceedhigs  has  been  author- 
izes! by  the  Department  of  Justice  to  employ  an  expert  appraiser  who  is  con- 
versant with  the  land  values  in  that  locality  to  appraise  the  lands  to  be  con- 
demned, and  to  testify  as  to  values  thereof  in  the  said  proceedings,  with  a  view 
to  assisting  the  United  States  Attorney  and  the  court  in  arriving  at  correct 
valuations  of  the  properties  to  be  taken.  The  proceedings-  came  up  for  a 
preliminary  hearing  during  the  May  term  of  court,  at  which  time  tlie  court 
ordered  the  postponement  of  the  case  for  60  days  to  enable  the  .commanding 
officer  at  Gamp  Wheeler  to  negotiate  with  the  individual  owners  of  tiiese  tracts 
with  a  view  to  reaching  amicable  agreements  with  them  out  of  court,  it  appear- 
ing that  the  War  Department  had  given  to  the  said  commanding  officer  full 
autliority  whenever  it  might  be  foimd  possible  to  make  sudi  settlements  ad- 
vantageously to  the  Government  to  do  so.  The  Attorney  General  expresses 
the  opinion  that  while  the  appropriations  of  the  Department  of  Justice  would 
appear  to  be  properly  chargeable  with  the  exi)enses  of  the  appraisement  of 
such  of  these  pro|x»rties  as  are  to  l>e  condemned,  and  with  the  cost  of  the  testi- 
mony of  such  expert  witnesses  as  Is  required  during  the  proceedings  to  enable 
the  court  to  reach  a  correct  valuation  of  the  properties  to  be  taken,  that  these 
appropriations  are  not  prc^erly  chargeable  with  the  exi>ense  of  the  employment 
of  an  appraiser  for  the  puriK>se  of  assisting  tlie  officers  of  the  War  Department 
in  reaching  amicable  settlements  with  the  other  owners  out  of  court  for  the 
purchase  or  lease,  as  the  case  may  be,  of  these  properties.  Futhermore,  the 
Attorney  General  states  that  he  la  unwilling  to  assume  the  responsibility  of  the 
exercise  of  such  duties,  as,  in  his  judgment,  they  do  not  properly  devolve  upon 
his  department. 

2.  I  concur  in  the  views  expressed  by  the  Attorney  General  that  the  expenses 
in  connection  with  the  acquisition  of  these  lands  by  amicable  agreement  be- 
tween the  owners  and  agents  of  this  department  are  not  properly  chargeable 
to  the  appropriations  of  the  Departm^it  of  Justice  but  should  l)e  borne  by  the 
appropriations  under  the  control  of  the  War  Department,  and  it  is  recommended 
that  the  division  commander  at  Camp  Wheeler  be  authorized  to  employ  such 
expert  services  as,  in  his  judgment,  may  be  necessary  for  this  purpose.  It  Is 
understood  from  the  papers  that  the  officers  to  whom  the  division  commander 
at  (>amp  Wheeler  has  delegated  the  power  of  making  -settlements  with  these 
owners  have  advised  the  United  States  Attorney  that  they  are  without  personal 
imowledge  of  the  reasonable  valuations  of  the  properties  to  be  acquired,  and 
that  they  propose  to  rely  upon  the  opinion  of  the  ai>praiser  who  has  been 
selected  by  the  Department  of  Justice. 

H.  I  see  no  good  reason,  however,  why  the  same  appraiser  should  not  act 
for  both  departments,  the  War  Department  to  pay  for  his  services  in  connec- 
tion with  the  lands  secured  through  amicable  agreements  with  the  owners 
thereof  and  the  Department  of  Justice  to  pay  for  that  portion  of  his  services 
rendered  in  connection  with  the  acquisition  of  the  lands,  possession  of  whlcli 
is  secured  through  proceedings  in  condemnation.  Such  a  division  of  cost  would 
appear  to  be  practicable  and  In  the  best  interests  of  the  Government. 

4.  Draft  of  letter  to  the  Attorney  General  in  reply  to  the  within  communica- 
tion is  inclosed  herewith.  It  is  recommended  that  a  copy  of  this  letter,  to- 
gether with  a  copy  of  the  above  report,  be  referred  to  the  division  commander 

,  at  Camp  Wheeler  for  his  Information  and  guidance  in  the  premises. 

May  29,  1918. 

My  Dear  Mr.  Attorney  General  :  I  beg  to  acknowledge  receipt  of  your  lettor 
of  May  21,  1938,  relative  to  the  condemnation  proceedings  that  have  been  in- 
stituted in  the  United  States  District  Court  for  the  Southern  District -of  Georgia 
for  the  acquisition  of  two  separate  tracts  of  land  near  Camp  Wheeler,  Ga., 
required,  respectively,  for  an  artillery  range  for  the  said  camp  and  for  military 
training  purposes,  with  which  letter  you  inclose  also  a  letter  from  the  Unitetl 
States  Attorney  at  Macon,  Ga.,  ou  the  same  subject.  It  appears  from  the  said 
letters  that  the  Unlte<l  States  Attorney  at  Macon  has  been  authorized  by  your 
department  to  employ  an  expert  appraiser  who  is  conversant  with  the  laml 
values  In  that  locality  to  appraise  the  lauds  to  be  condemned  and  testify  as  to 
the  values  thereof  in  the  said  proceedings,  with  a  view  to  assisting  the  United 
States  Attorney  in  his  presentation  of  the  cases  and  the  court  in  arriving  at 
correct  valuations  of  the  proi^erties  to  be  taken.  It  appears,  also,  that  the  War 
Deimrtment,  upcm  being  advise<l  re<*ently  by  the  commanding  general  of  Camp 
Wheeler  that.  In  the  opinion  of  the  United  States  Attorney  who  flleil  the  pro- 
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<'e«]!iigs  and  of  the  judge  advocate  of  the  camp,  settlement  could  be  made  out 
of  court  with  a  majority  of  the  owners  of  the  lands  comprising  these  tracts  at 
a  great  saving  to  the  Government,  authorized  the  said  commanding  officer  to 
make  such  settlements  whenever,  in  his  judgment,  it  would  be  to  the  advantage 
of  the  Government  to  do  so.  It  appears  further  that  the  two  officers  to  whom 
the  commanding  gem^ral  of  the  camp  has  delegated  this  authority  have  advised 
the  United  States  Attorney  that  they  have  no  personal  Icnowiedge  of  what  is  a 
reasonable  valuation  of  the  lands  involved  in  the  proceedings,  and  that  they 
propose  to  rely  upon  the  opinion  of  the  appraiser  selected  by  the  Department  of 
Justice  for  the  determination  of  such  valuation. 

You  express  the  opinion  in  your  Tetter  that  while  the  appropriations  of  the 
Department  of  Justice  would  api»ear  to  be  properly  chargeable  with  the  ex- 
penses of  the  appraisement  of  such  of  these  properties  as  are  to  be  condemned 
and  with  the  cost  of  the  testimony  of  such  expert  witnesses  as  is  required  duringr 
the  proceedings  to  enable  the  court  to  reach  the  correct  valuation  of  the  said 
properties,  that  the  said  approi>riacions  are  not  properly  chargeable  with  the  ex- 
l>ense  of  the  employment  of  an  expert  appraiser  primarily  for  the  purpose  of 
assisting  the  officers  of  the  War  Department  in  reaching  amicable  settlements 
with  the  owners  of  the  other  properties  out  of  court,  and  that  the  duties  incident 
to  such  appraisal  do  not  properly  devolve  upon  and  should  not  be  undertaken 
by  the  Department  of  Ju-stice,  and  you  desire  to  be  advised  of  the  views  and 
recommendations  of  this  department  upon  this  subject. 

I  concur  in  the  opinion  expressed  by  you  to  the  effect  that  the  neces&iry  ex- 
l)onHe8  of  the  appraisment  of  these  lands  for  the  pui*pose  of  aiding  the  officers 
of  this  department  in  reaching  settlements  with  the  owners  out  of  court  are 
not  properly  chargeable  to  the  appropriations  of  your  department,-  but  that  they 
should  be  borne  by  the  appropriations  under  tlie  control  of  the  War  Department. 
Thei'e  would  appear  to  be  no  objection,  however,  to  the  same  expert  appraiser 
performing  the  services  required  in  determining  the  proi^r  valuation  of  all  of 
these  properties,  the  Department  of  Justice  to  pay  for  that  part  of  his  services 
rendered  in  connection  with  the  lands  required  through  proceedings  in  con- 
denuiation,  and  the  War  Department  to  pay  for  his  services  in  connection  with 
the  land  secured  through  amicable  agreements  by  its  officers  with  the  owners 
thereof.  It  is  recommended  that  the  United  States  Attorney  be  instructed  to 
direct  such  appraiser  as  may  be  selected  by  him  to  perform  such  services  on 
l)ehalf  of  the  War  Department  as  are  required  by  the  officers  thereof,  and  tliat 
he  be  advised  that  such  part  of  the  services  of  said  api)raiser  as  may  be  rendered 
on  behalf  of  the  War  Department  will  be  paid  for  from  the  appropriations  of 
that  department.  The  commanding  general  at  Camp  Wheeler  will  be  furnished 
with  a  copy  of  this  letter, 

APPROPRIATIONS:  Selective  Draft  Act;  Expense  of  Medical   Care   ef 
Registrant  Prior  to  Indaetion. 

A  registrant  reported  to  his  local  board  for  induction  into  the  military  service 
out  of  his  regular  order  and  ahead  of  time.  No  formal  order  on  P.  M.  G.  O. 
Form  1028  was  made,  but  an  entry  was  made  in  the  classification  list  as  of  the 
day  and  hour  of  his  reporting  for  entralnment ;  before  that  time  the  registrant 
was  taken  111  and  called  a  physician,  who  placed  him  in  a  hospital  and  rei)orted 
that  at  the  time  set  for  entralnment  such  registrant  was,  by  reason  of  such 
illness,  unable  to  entrain.  Such  registrant  at  the  time  of  such  illness  had  not 
been  inductetl  Into  the  military  service,  since  said.  Form  1028  had  not  been 
issued,  sections  150,  301,  Selective  Service  Kegulations  (P.  M.  G.  O.  Form 
WQA),  and,  consequently,  the  bills  for  his  hospital  and  medical  treatment  are 
not  payable  from  the  Army  appropriations  for  medical  and  hospital  treatment. 

701. 

War  Department,  J.  A.  G.  O.,  May  29,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  on  the  question  whether  medical 
and  hospitiil  appropriations  are  available  for  the  i>ayment  of  the  accompanying 
medical  aittl  hospital  bills  in  the  case  of  Registrant  U.  for  treatment  In  the 
Benjamin  Hersliey  Memorial  Hospital,  Muscatine,  Iowa,  in  March,  1918.  The 
hospital  bill  is  .$24.50  and  the  physician's  bill  $25; 

2.  Whether  such  bills  are  payable  depends  on  whether  or  not  the  registrant, 
Mr.  U.,  had  inwlously  bc^n  Inducted  Into  the  military  service.  The  facts  aiv 
I>ear  to  be  substantinlly  as  follows:  When  the  local  board  for  Muscatine 
County,  Iowa,  issued  call  No.  29  for  registrants  to  appear  for  induction  into 
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the  military  service  there  appeared  from  day  to  day  a  number  of  men  not  in- 
cluded in  the  call,  11  in  all  "  reporting  "  for  service  out  of  order.  Among  thenr 
was  Registrant  U.  The  report  of  the  local  board  in  his  case  states  that  as  the 
several  men  reported  for  service  out  of  order  "  entries  were  made  in  the  classi- 
fication list  as  to  the  day  and  hour  of  their  reporting  for  entrainment,  which 
was  fixed  at  10  o'clock,  March  11,  1918."  The  report  further  states  that  "  in 
no  case  was  the  formal  onler  on  P.  M.  G.  O.  Form  1028."  It  appears  that 
Registrant  U.  had  reported  to  the  board  at  a  date  some  time  prior  to  March  10. 
On  Sunday,  March  10,  according  to  the  report  of  the  local  board,  U.  was  taken 
ill,  and  he  called  a  physician,  who  had  him  placed  in  the  Hershey  Hospital.  It 
is  stated  that  the  physician  reported  on  the  man*s  condition  on  March  11,  that 
he  was  quite  ill  and  wholly  unable  to  entrain.  The  board  further  .states  that 
•*  the  rest  of  the  11  reported,  were  entrained,  and  are  now  in  service."  U.'S  ill- 
ness was  pneumonia,  and  he  was  confined  In  the  hospital  until  March  28.  Since 
that  time,  it  is  stated  by  the  board,  he  has  been  convalescing,  residing  with  his 
parents  at  Davenport,  Iowa,  and  on  the  18th  of  April  he  presented  himself  at 
the  office  of  the  local  board  to  ascertain  his  status.  The  board  states  that  be  is 
wiHiag  to  go  into  the  branch  of- the  service  for  which  he  volunteered  if  and 
when  he  is  physically  fit. 

3.  Section  150,  Selective  Service  Regulations  (P.  M.  G.  O.  Form  999A),  pre- 
scribes the  conditions  under  which  a  registrant  may  be  Inducted  into  military 
service  out  of  order.  It  provides  that  li  he  is  In  Class  II,  III,  or  IV  he  shall 
file  with  the  board  a  waiver  of  his  rights  within  such  classes.  The  regulation 
continues:     - 

"  Upon  receipt  of  such  application  and  waiver  the  local  board  shall  examine  him 
physically,  and.  If  he  Is  found  qualified  for  military  service,  shall  immediately 
induct  him  into  such  service  by  issuing,  in  respect  of  him,  the  usual  order  of 
Induction  into  military  service,  si)eclfylng  the  date  desired  by  him,  but  not  later 
than  seven  days  after  the  date  of  his  application,  for  Induction  into  military 
service.  The  local  board  shall  thereupon  send  him  In  the  usual  manner  to  the 
nearest  mobilization  camp  for  assignment  to  duty,  but  not  as  or  with  any  part 
of  the  current  quota  of  such  local  board." 

4.  The  facts  stated  In  this  case  Indicate  that  Registrant  U.  had  not  been 
Inducted  Into  the  military  service  on  March  10,  when  he  became  111  and  called 
a  physician,  who  sent  him  to  the  hospital.  The  local  board  specifically  states 
that  said  Form  1028  had  not  been  issued.  This  Is  understooil  to  be  the  meaning 
of  the  statement  of  the  local  board  that  *  in  no  case  was  the  formal  order  on 
said  Form  1028."  Section  150  of  the  said  Regulations  specifically  prgvldes  In 
the  case  of  a  registrant  who  presents  himself  out  of  order  and  is  accepted  for 
service  tha'  the  local  board  shall,  upon  the  receipt  of  application  and  waiver, 
examine  the  registrant  physically,  and  if  he  Is  found  quallfieil  for  military 
service  shall  Immediately  induct  him  Into  such  service  by  Issuing,  In  respect 
of  him,  the  usual  order  of  Induction  Into  the  military  service,  which  order  of 
induction  Is  specified  in  section  301  of  the  Regulations  and  is  P.  M.  G.  O.  Form 
1028.  Upon  the  facts  i)resented  and  according  to  the  Interpretation  of  this 
ofllce  of  the  provisions  of  the  Selective  Service  Regulations,  it  is  the  view  of 
this  oflice  that  Registrant  U.  had  not  been  Inducted  Into  mlllthry  service  when 
the  accompanying  bills  for  his  medical  and  hospital  treatment  were  Incurred, 
and  that,  therefore,  the  bills  are  not  payable  from  the  Army  appropriations  for 
nioillcal  and  hospital  treatment. 

ARTICLES  OF  WAR:  Assessment  of  Damages  Under  Artieles  of  War  105 
Against  Post  Exchange  When  the  Actual  Wrongdoers  Can  Not  Be  Iden- 
tified. 

When  damages  are  to  be  assessed  against  soldiers  under  the  one  hundred 
fifth  article  of  war,  where  the  board  finds  that  the  damages  were  committed  by 
soldiers  belonging  to  the  command,  but  Is  unable  to  locate  the  responsibility 
more  definitely,  i.  e.,  the  portlculnr  soldiers  who  were  the  wrongdoers,  or  the 
particular  organization  to  which  they  belong  can  not  be  determined,  the  damages 
may  be  collected  from  the  proceeds  of  the  post  exchange  In  which  the  entire 
command  is  interested. 

153. 

War  Department,  J.  A.  O.  O.,  May  20,  1918.— To  the  division  judge  advocate, 
40th  Division. 

1.  In  your  letter  of  May  17,  1918,  In  the  matter  of  assessment  of  damages 
against  soldiers  under  article  of  war  105,  where  the  particular  soldiers  or  the 
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particular  organization  to  which  they  helmig  can  not  be  determined  so  that  the 
ussessnieut  would  have  to  be  made  against  the  entire  command,  you  suggest  the 
tulvisnhility  of  having  the  damages  paid  by  the  division  exchange,  the  surplus  of 
which  belongs  in  the  form  of  dividends  to  the  men  of  the  command.  In  tliis  way, 
as  yuu  point  out,  much  clerical  work  would  be  saved. 

2.  In  a  report  of  this  office,  dated  April  6,  1918  (Ops.  J.  A.  G.  153),  in  a 
case  where  it  was  fouiul  impossible  to  determine  the  Individual  soldiers  who 
wore  responsible  for  the  damages,  or  the  particular  command  to  which  they 
belonged,  it  was  said : 

"  Within  reasonable  limits,  it  matters  little  just  how  such  assessments  as  are 
contemplated  by  the  one  hundred  fifth  article  of  war  are  collected.  In  some 
instances  funds  In  small  amounts  have  been  raised  by  deduction  from  the  funds 
of  tlie  post  exchange." 

Owing  to  the  practical  difficulties  in  assessing  the  damages  against  the  pay  of 
the  individual  soldiers  of  an  entire  command  it  would  seem  that  where  the  board 
finds  that  the  damages  were  committed  by  soldiers  belonging  to  the  command, 
but  is.  unable  to  more  definitely  locate  the  responsibility,  the  damages  may  be 
collected  from  the  proceeds  of  the  post  exchange,  in  which  the  entire  command 
is  interested. 

CONTRACTS:  Biglit  to  Insert  in  Contraets  of  Ordnance  Pepartment  a  Pro- 
Yisl^yn  f«r  Insnraiiee  by  the  Government  of  Plants  Manufacturing  or 
Loading  Explosives. 

Tontracts  made  by  the  Ordnance  Department  may  not  lawfully' include  a  pro- 
vision for  insurance  by  the  Government  of  plants  manufacturing  high  explosives 
and  loading  plants,  against  loss  or  damage  to  the  property  of  the  contractor,  and 
of  third  i)er8ons,  and  against  injuries  to  employees  or  other  persons  by  fire  or 
explosion,  or  otherwise,  since  it  would  violate  the  statutes  which  limit  the  obli- 
g»*tions  which  may  be  incurred,  except  where  expressly  authorized  by  law,  to 
ihe  anwHint  of  the  appropriations  made  by  Congress.  (See  R.  S.  sec.  3732,  as 
amended  by  act  of  June  12, 1906,  34  Stat.  255.) 

004.8. 

War  Department,  J.  A.  G.  O.,  May  29,  191R.— To  the  Chief  of  Ordnance. 

1.  In  a  commimicatfon,  without  date,  from  the  contracts  section,  Procurement 
Division,  Ordnance  I>epartment,  the  opinion  of  this  office  is  requested  as  to 
whether  there  is  any  objection  to  the  insertion  in  contracts  made  by  the  Ord- 
nance Department  of  a  provision  for  Insurance  by  the  Government  of  plants 
manufacturing  high  explosives  and  loading  plants,  against  loss  or  damage  to 
the  property  of  the  contractor,  and  of  third  persons,  and  against  injuries  to 
employees  or  other  persons  by  fire  or  explosion,  or  otherwise,  and  It  is  stated 
that  the  item  of  such  insurance  is  becoming  a  great  importance,  the  cost  of 
premiums  extremely  high,  and  a  great  saving  for  the  Government  may  be 
eflre<ted  in  many  cases  in  eliminating  the  necessity  of  the  contractor  paying  the 
premiums  by  having  the  Government  become  the  insurer. 

2.  The  .<5nggestion  thus  made  presents  a  question  of  policy  which  might  well 
meet  the  grave  consideration  of  the  department.  But  if,  from  every  standpoint, 
the  department  should  find  It  wise  to  Indorse  the  suggestion,  this  office  knows  no 
law  under  which  it  could  be  put  Into  effect.  It  would  violate  the  statutes  which 
limit  the  obligations  which  may  be  incurred,  except  where  expressly  authorized 
bv  law.  to  the  amount  of  the  appropriations  made  by  Congress.  (See  R.  S.  sec. 
3732,  as  ameudwl  by  act  of  June  12,  1906  (34  Stat.  255).)  In  the  opinion  of  this 
office  legislation  authorizing  the  Government  to  embark  in  this  matter  of  insur- 
ance, a  radical  departure  from  past  policy,  will  be  necessary  before  it  can  legally 
be  done. 

PESERTION:  Pay  and  Allowances;  Effect  on  Allotment  for  Purcbase  of 
Liberty  Bond. 

The  des<Mtion  of  a  soldier  does  not  work  a  forfeiture  of  the  amount  he  has 
paid  by  way  of  allotments  on  a  Liberty  bond  purchased  through  a  bank  pursuant 
to  Hulletiu  No.  41,  War  I>epartment,  1917.  The  money  so  allotted  Is  not  money 
deposited  by  the  soldier  with  the  United  States,  but  is  deposited  to  hia  credit 
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iu  a  bank  throupU  which  his  boml  is  purehaseil.  After  the  money  is  paid  orer 
by  the  Unitetl  States  to  the  bank  the  Government  has  no  farther  jurisdiction 
over  it  as  i>ay  of  a  soldier,  any  nioi*e  than  it  wouid  liave  over  an  allotment 
paid  to  his  wife  or  other  dependent  relative.  Further,  a  failure  to  make  any 
of  tlie  stipulated  monthly  payments  does  not  work  a  forfeiture  of  previous 
imyments  in  favor  of  the  bank.  Consequently,  the  Quartermaster  Corps  should 
inform  the  person  In  whose  name  the  soldier  subscribed  for  such  Liberty  bond 
of  the  name  of  the  bank  throujjh  which  the  bond  was  purchased,  so  that  such 
pei'son  may  apply  to  such  bank  for  an  adjustment  of  the  accoinit. 

243. 

War  Department,  J.  A.  G.  C,  May  29,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  the  desertion  of  a  soldier 
works  a  forfeiture  of  the  amount  he  has  paid  on  Liberty  bonds  through  monthly 
allotments  of  portions  of  his  Army  pay.  This  question  is  raised  In  connection 
with  a  letter  transmitted  to  this  department  by  Senator  Gore  from  Mr.  B., 
Castle,  Okla.,  who  writes  to  Senator  Gore  In  regard  to  his  son,  who,  it  appears, 
deserted  February  24,  1918.  Mr.  B.  states  that  his  son  had  subscribed  for  a 
Liberty  bond  in  his,  the  father's,  name,  and  had  paid  $66  on  it.  He  inquires 
whether  he  can  get  the  bond  by  paying  the  remainder. 

2.  Holdiers  are  permitted  to  make  monthly  allotments  of  their  pay  to  apply 
on  Liberty  bonds  subscribed  for  by  them,  by  authority  contained  in  Bulletin 
No.  41,  War  Department,  1917.  The  statutory  authority  for  such  action  is 
section  16  of  the  act  of  March  2,  1899  (30  Stat.  977,  981),  which  authorizes  the 
Secretary'  of  War  "  to  permit  enlisted  men  of  the  United  States  Army  to  make 
allotments  of  their  pay,  under  such  regulations  as  he  may  prescribe,  for  the 
support  of  their  families  or  relatives,  for  their  own  .savings,  and  for  other  pur- 
poses, during  such  time  as  they  may  be  absent  on  distant  duty,  or  under  otlier 
circumstances  warranting  such  action.'* 

The  provisions  of  Bulletin  No.  41,  War  Department,  1917,  on  this  subject  are 
as  follows: 

"  L  The  provisions  of  Army  Regulations,  1347,  which  restrict  allotment  privi- 
leges to  soldiers  serving  within  the  boundaries  of  the  United  States  to  the  sup- 
port of  their  families  and  relatives  are  waived  in  the  cases  of  enlisted  men  who 
desire  to  make  allotments  of  pay  in  favor  of  banking  institutions  for  the  puri)ose 
of  purchasing  Liberty  loan  bonds.  This  waiver  is  made  with  the  si)eclfic  luider- 
standlng  that  the  men  will  not  request  discontinuance  of  the  allotments  prior 
to  the  date  when  they  expire  by  limitation.  The  allotments  will  contain  tlie 
notation  *  Purchase  of  Liberty  loan  bonds.*  '* 

It  will  be  observed  that  the  soldier  Is  i)ermltt(Hl  to  make  an  allotment  of 
his  pay  in  favor  of  banking  In.stitutions  for  the  purchase  of  Liberty  loan  bonds. 
The  money  so  allotted  is  not  money  deposited  by  the  soldier  with  the  United 
States  but  is  deposited  to  Ids  ci*edit  In  a  bank  through  which  his  bond  is  pur- 
chased. After  the  money  is  paid  over  by  the  United  States  to  the  bank,  the 
(lovenunent  has  no  further  jurisdiction  over  it  as  pay  of  a  soldier,  any  more 
than  it  would  have  over  an  allotment  paid  to  his  wife  or  other  dependent  rela- 
tive. The  hank  through  which  the  subscription  to  the  bond  Is  made  nays  to 
the  Government  the  deferred  payments  on  the  bond  according  to  the  Govern- 
iT^ent*s  plan  of  payment  and  continues  the  soldier's  account  until  he  pays  for 
the  bond  In  full  or  until  some  other  proper  disposition  is  made  of  the  account. 
ITie  bank  is  fully  protected  by  the  possession  of  the  bond  and  the  amount  whicth 
the  soldier  has  jmld  on  it.  While  subscribers  through  the  bank  plan  are  sup- 
posed to  make  monthly  payments  of  a  stipulated  peix*entage,  it  is  not  under- 
stood that  failure  to  make  payment  at  a  designated  time  works  a  forfeiture 
of  previous  payments  in  favor  of  the  bank. 

3.  For  the  reasons  stated,  this  office  is  clearly  of  opinion  that  the  <leserthm 
of  a  soldier  does  not  work  a  forfeiture  of  the  amount  he  has  paid  through  allot- 
ments on  Liberty  bonds  purchased  through  banks.  In  the  present  case  It  Is 
recommended  that  Senator  (iore  be  advised  accordingly,  with  the  further  sug- 
gestion that  Mr.  B.  be  informed  that  he  may  apply  to  the  bank  through  which 
the  subscription  to  the  Liberty  bond  was  made  for  an  adjustment.  The  Quar- 
termaster Coips  should  funiish  information  as  to  the  bank  tlirough  which  the 
bond  was  purchased. 
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GOYERNMENT  AGENCIES:  Appointment  of  Army  Officers  And  Civilian 
Employees  to  Represent  the  Government  on  the  Roard  of  Directors  of  a 
Corporation  under  Contract  to  Erect  a  Plant  and  Manafaetnre  Chemicals 
for  the  Armj. 

A  contract  between  the  Commercial  Solvents  Corporation  and  the  British 
and  United  States  Governments  provides  that  such  corporation  shall  erect  with 
money  advanced  by  the  two  (Governments  a  plant  for  the  production  uf  certain 
chemicals,  the  entire  output  to  be  purchased  by  the  two  Governments  until  a 
certain  quantity  shall  have  been  delivered,  and  that  during  the  period  of  the 
contract  the  managemtrnt  of  the  company  shall  be  vested  in  a  board  of  seven 
directors,  two  to  be  appolnte<!  by  a  person  in  charge  of  the  chemical  section  of 
the  Equipment  Division  of  the  Signal  Corps  of  the  United  States,  two  by  the 
director  of  purchases  of  the  British  war  mission,  and  the  other  three  by  the 
four  so  chosen.  Since  the  use*  of  such  corporation  in  this  enterprise  is  as  a 
Agurehcad  with  the  real  rights  in  every  respect  in  the  British  Government 
and  the  United  States  Government,  which  are,  in  effect,  to  be  Jointly  associated 
for  the  production  of  such  chemicals,  it  is  both  legal  and  proper  to  appoint  as 
such  directors  to  represent  the  United  States  either  a  civilian  now  serving  for 
$1  a  year  in  the  Raw  Materials  Department  of  the  Iik]uipraent  Division* 
Signal  Corps,  or  a  commissione<l  officer  in  the  Aviation  Section  of  the  Signal 
Coips,  or  both.  Of  course,  neither  of  such  appointees  should  l»e  flnaucialiy  In- 
terested in  said  corporation,  except  as  a  trustee  for  the  United  States,  and  any 
stock  in  said  corporation  which  it  should  be  necessary  to  Issue  to  either  of  said 
appointees  in  order  to  qualify  him  as  a  director  sliould  be  held  by  him  as  trus- 
tee for  the  United  States. 

160. 

War  Department,  J.  A.  G.  O.,  May  29,  1918.— To  the  Chief  Signal  Officer. 

1.  The  opinion  of  this  office  is  requested  in  the  accompanying  coni'niunicatlon, 
dated  May  21,  1918,  from  the  office  of  the  Chief  Signal  Officer,  as  to  the  legality 
or  propriety  of  appointing  either  a  civilian  now  serving  for  $1  a  year  in  the  Raw 
Materials  Department  of  the  Equipment  Division,  Signal  Cori,s.  or  a  commis- 
sioned officer  in  the  Aviation  Section  of  the  Signal  Corps,  or  both,  as  a  director 
or  directors  on  the  board  of  directors  of  Commercial  Solvents  Corporation, 
under  the  provisions  of  a  contract,  datwl  April  15,  1918,  between  that  corpora- 
tion and  the  British  and  American  Governments. 

2.  The  contract  referreil  to  provides  for  the  Commercial  Solvents  Corpora- 
tion, which  is  a  corporation  heretofore  practically  controlled  and  owned  by  the 
British  Government  and  engaged  in  work  for  that  Government,  to  erect  a  plant 
for  the  production  of  acetone  and  methyl  ethyl  ketone  and  to  seil  said  products 
to  the  British  and  American  Governments,  each  of  which  shall  take  one-half 
thereof  at  cost  until  May  15,  1919,  and  for  such  additional  time  as  shall  be 
necessary  for  the  said  corporation  to  deliver  to  each  of  the  said  Governments 
15,000,000  pounds  of  said  chemicals.  It  contemplates  that  the  price  to  be  paid 
for  .said  chemicals  will  entirely  reimburse  the  said  corporation  for  the  expense 
of  o(>eratlng  and  maintaining  its  plant,  including  the  cost  of  raw  material  and 
providing  for  an  adequate  working  capital,  without  allowing  the  accumulation 
of  any  other  surplus;  and  it  conteniplates  that  each  Government  shall  advance 
to  said  corporation  $1,100,000,  and  that  after  the  completion  of  said  contract 
there  shall  be  a  liquidation  of  the  corporation,  when  each  Government  shall 
apply  on  any  imlebtedness  then  owing  to  it  on  account  of  advances  nmde  an 
amount  equal  to  the  sum  by  which  the  respective  Government's  advances  shall 
fail  to  be  repaid  by  the  receipts  from  liquidation,  this  amount  to  be  considered 
as  a  final  payment  by  each  Government  for  the  chemicals  delivered  to  it. 

3.  By  Article  XVII  of  said  contract,  it  Is  provide<l  as  follows: 

"  During  the  period  of  this  contract  the  management  of  the  Commercial 
Solvents  Corporation  shall  be  vested  in  a  board  of  seven  (7)  directors,  two  to  be 
appointed  by  the  person  in  charge  of  the  chendcal  section  of  the  Kquipment  Di- 
vision of  the  Signal  Corps  of  the  United  States,  two  by  the  director  of  pur- 
chases of  the  British  war  mission,  and  the  other  three  (3)  by  the  four  (4)  so 
chosen.  The  board  may  delegate  power  to  manage  and  carry  on  the  business 
of  the  corporation  to  a  committee  of  three  (3)  or  more  of  its  members,  but  all 
acts  of  said  committee  shall  be  subject  to  the  authorization  or  ratification  by 
vote  of  the  board.  Such  authorization  or  ratification  to  be  binding  uix>n  the 
corporation  must  be  by  unanimous  vote  at  a  meeting  attended  by  at  least  one 
appointee  of  each  Government.  Any  vacancy  on  the  board  shall  be  filled  in  the 
same  manner  as  the  original  appointee  to  the  place  vacated.' 


»f 
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4.  It  appears  that  t)ie  tise  of  the  Coniim^rcinl  Solvents  Corporation  ii^  the 
mainifaicture  of  the  clicmlcals  luentioned  is  as  ii  flgiireiiead,  with  The  real  lights 
in  every  respec't  in  the  Britisli  Government  and  the  United  States  Goveninieift, 
which  are,  In  effect,  to  be  jointly  associated  for  the  production  of  such  chemicals. 
Under  these  circumstances  there  is,  in  the  opinion  of  this  office,  nothing  illegal 
or  improper  in  appointing  as  a  director  of  said  coi*poration,  whose  function  it 
shall  be  to  represent  the  American  Government,  as  provided  in  said  Article 
XVII,  either  the  civilian  or  the  Army  officer  mentioned  in  the  safd  connnunica- 
tion  from  the  olRce  of  the  Chief  Signal  Officer,  and  with  equal  propriety  both 
may  be  so  appointed.  However,  neither  of  such  appointees  should  be  financially 
interested  in  said  corporation,  except  as  trustees  for  the  Unite<l  States,  and  any 
stock  in  said  corporation  which  it  should  be  necessary  to  issue  to  either  of  said 
appointees  in  order  to  qualify  him  as  a  director  should  be  held  by  him  as  trustee 
for  the  United  States.  - 


PAY  AND  ALLOWANCES:  Pay  of  Members  of  Band  When  Transferred  to 
Another  Organization. 

The  enlisted  men  who  formerly  constituted  the  band  of  a  Cavalry  regiment 
of  the  National  Guard,  and  who  were  transferred  as  privates  to  an  ammunition 
train  and  a  military  police  organization  when  the  Cavalry  regiment  was  dis- 
banded in  October,  1917,  in  compliance  with  Tables  of  Organization,  can  not 
legally  be  paid  the  difference  between  the  pay  they  have  actually  drawn  and 
that  which  they  would  have  drawn  had  they  not  been  transferretl.  The  pay  of 
enlisted  men  is  fixed  by  statute  according  to  grades,  and  clearly  a  man  can  not 
occupy  one  grade  and  draw  the  pay  of  another. 

242. 

War  Department,  J.  A.  G.  O.,  May  29,  1918.— To  The  Adjutant  General. 

1.  The  opinion,  of  this  office  Is  requested  on  the  question  whether  the  enlisted 
men  who  formerly  constituted  the  First  New  York  Cavalry  Band  and  were 
transferred  as  privates  to  the  102d  Ammunition  Train  and  Military  Polled  when 
the  First  New  York  Cavalry  Band  was  disbanded  on  October  12,  1917,  in  com- 
pliance with  Tables  of  Organisation,  can  legally  be  paid  the  difference  between 
the  pay  they  have  actually  drawn  and  that  which  they  would  have  drawn  had 
tKey  not  been  transferred. 

2.  This  question  arises  in  connection  with  a  communication  from  ^Ir.  R,  who 
Avas  the  bandmaster,  complaining  of  the  change  In  his  status  and  requesting 
that  he  be  discharged,  as  he  consi<lers  that  he  Is  not  fit  for  any  other  branch 
of  the  service.  He  states  that  other  members  of  the  band  have  been  given 
positions  with  the  105th  Field  Artillery,  and  adds  that  they  have  no  room  for 
him.  In  reporting  upon  his  communication  the  inspector  at  Camp  Wadsworth, 
S.  C,  states  the  principal  facts  as  follows: 

"  The  First  New  York  Cavalry  was  dlsbande<l  on  October  12,  1917,  in  com- 
pliance with  Tables  of  Organization  of  August  8,  1917,  Table  A,  and  General 
Order,  No.  9,  Hq.  27th  Division,  October  1,  1917,  issued  in  compliance  there- 
with. There  being  no  organization  in  the  division  to  which  the  enlisted  men 
of  *his  band  could  be  assigned  as  such,  they  were  transferred  as  privates 
to  the  102d  Ammunition  Train  and  Military  Police,  where  they  continue<l  to 
perform  duties  as  bandsmen,  retaining  their  instruments  but  receiving  pay 
only  as  privates. 

"  General  Order,  No.  8,  Hq.  27th  Division,  January  14,  1918,  Issued  In  com- 
pliance with  telegraphic  instructions  from  the  War  Department,  directs  that 
all  noncommissioned  officers  who  were  reduced  in  rank  due  to  the  reorganiza- 
tion of  the  division  be  immediately  restored' to  the  grade  held  by  them  on  date 
of  transfer.  All  men  so  reappointed  to  be  carried  as  -surplus  noncouimisslone<l 
officers  until  absorbed.  None  of  the  bandsmen  who  were  reduced  to  the  gra<le 
of  private  of  infantry  Avere  reappointed  in  compliance  with  this  order.  By 
not  complying  with  this  order  the  members  of  this  band.  First  New  York  Cavalry, 
who  suffered  reduction  under  this  reorganization  have  been  deprlvetl  of  the 
grade  held  by  them  and  to  the  considerable  difference  In  pay,  which  has  exten<led 
over  a  period  from  the  reorganization  on  October  13, 1917,  to  the  present  time." 

The  division  Inspector  recommends  that  the  band  be  rcH)rganlzed  by  reassign- 
ment to  it  of  the  men  formerly  transferred  and  that  the  difference  in  pay  between 
the  grades  to  which  they  were  entitled  and  the  grade  of  private  of  infantry  be 
paid  to  them  on  the  first  pay  roil  after  reorganization;  and  further  that  the 
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band  be  reported  as  a  surplus  organization  to  the  War  Departujcnt  as  In  otiier 
cas(\s  of  like  ciiaracter. 

3.  There  Is  nothing  in  tlie  papers  to  show  that  the  members  of  the  First  New 
York  Cavalry  Band  were  not  regularly  and  legally  transferred  to  the  other 
uruauiziition  uientione<I.  The  question  (^f  the  advisability  or  expediency  of  so 
doing  is  Immaterial  in  considering  whether  they  can  be  paid  the  difference  in 
pay  as  recommended  by  the  division  Inspector.  The  pay  of  enlisted  men  is 
lixed  by  statute  according  to  grades,  and  clearly  a  man  can  not  occupy  one  griuXv 
and  draw  the  pay  of  another.  Upon  the  facts  appearing  in  this  case,  as  they 
are  undei*stoo<l  by  this  office,  I  an*  of  opinion  that  these  men  can  not  legally  be 
paid  the  difference  in  pay  as  proposeii. 


SELECTIVE  DRAFT  ACT:  Pay  and  Allowances;  Pay  of  Noneomnifssioncd 
Officers  of  Special  and  Technical  Troops. 

The  provisions  of  section  2  of  the  selective  draft  act  of  May  18,  1917  (40 
Stat.  76,  78),  authorizing  the  organization  and  officering  of  .special  and  technical 
troops,  confers  uiwn  the  President  authority  to  adopt  for  the  purpose  of  the 
organization  of  such  troops  any  grade  known  to  any  branch  of  the  Army 
with  the  pay  and  allowances  of  that  grade.  It  does  not,  however,  authorize  the 
President  to  adopt  one  grade  and  attach  thereto  the  pay  and  allowances  of  an- 
other grade  (1  Ops.  J.  A.  G.  129).  Consequently,  when  a  battalion  sergeant 
major,  in  an  organization  of  special  and  technical  troops,  as  provided  in  a 
Table  of  Organization,  is  directed  by  the  President  to  be  appointed  it  shouhl 
be  specified  wliether  such  battalion  sergeant  major  shall  receive  the  pay  and 
allowances  of  a  battalion  sergeant  major  of  Infantry,  Cavalry,  or  Artillery.  <ir 
Ihe  pay  and  allowances  of  a  battalion  sergeant  major  of  Engineers.  Either 
rate  would  be  authorized. 

322.052. 

War  Department,  J.  A.  G.  O.,  May  29,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  the  question  is  submitted  whether  a  bat- 
talion sergeant  major  authorizeil  by  Table  of  Organization  No.  316  will  be  ap* 
pointed  as  sergeant,  Quarternmster  Corps,  or  whether  a  new  grade  of  battalion 
sergeant  major.  Quartermaster  Corps,  has  been  authorized,  tliere  being  no 
grade  of  battalion  sergeant  major  at  present  authorized  In  the  Quartermaster 
Coips. 

2.  The  battalion  provided  for  by  Table  of  Organization  No.  316  is  dlrecte<l  to 
be  organized  by  the  President,  under  authority  of  section  2  of  the  act  of  May 
18.  1917  (40  Stat.  7G,  78),  which  is  as  follows: 

"  That  the  President  is  authorized  to  raise  and  maintain  by  voluntary  enlist- 
ment or  draft,  as  herein  provided,  special  and  technical  troops  as  he  may  deem 
necessary,  and  to  embody  them  into  organizations,  and  to  oflicer  them  as  pro- 
videil  in  the  third  paragraph  of  section  one  and  section  nine  of  this  Act." 

3.  Pursuant  to  the  authority  of  section  2  of  the  act  of  May  18,  1917.  supra, 
the  l*r»^.sident  by  paragraph  1.  General  Order,  No.  107,  War  Department,  1917, 
directe<l  the  organization  of  four  steveilore  regiments.  Quartermaster  Corps, 
each  of  the  following  personnel : 

COMMISSIONED. 

Colonel,  Quartei*master  Corps 1 

Lieutenant  colonel.  Quartermaster  Coips 1 

Majors,  Quartermaster  Corps ., 3 

Captains,  Quartermaster  Corps 23 

First  lieutenants.  Quartermaster  Corps 24 

Second  lieutenants.  Quartermaster  Corps 12 

Total  commissioned 64 

ENLISTED    (WHITE). 

Quartermaster  sergeants,  senior  grade 12 

Qiiartormaster  sergeants 9 

Private,  first  class 18 

Total  enllstetl  (white) '. 39 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  415 

Er^LISTiU)    (COLOBED). 

12  compauie.s,  each  of  tlie  following  persotinel : 

First  sergeant 1 

Mess  sergeant 1 

Supply   sergeant . 1 

Sorgonnts ! r> 

Corporals , 20 

Mechanics 2 

Wagoners ^^ o 

Cooks ^ iJ 

Buglers 2 

Privates,  first  class 41 

Privates 121 

Total- 200 

Total  enlisted  (colored)  per  regiment 2,400 

4.  It  will  be  observed  that,  while  Tables  of  Organization  No.  316  provides  for 
11  battalion  sergeant  major,  General  Order  No.  107,  War  Department,  1917. 
directing  the  organization  of  four  8teve<lore  regiments,  does  not  include  a  bat- 
talion sergeant  major  in  the  personnel  of  these  forces,  so  that  at  present  there 
is  no  authority  for  the  appointment  of  a  battalion  sergeant  major  under  this 
order. 

5.  In  an  opinion  of  this  office  date<1  August  31, 1917  (1  Ops.  J.  A.  G.  129),  con-- 
sldering  the  question  as  to  pay  of  enlisted  men  tncludetl  in  the  personnel  of 
special  and  technical  troops  of  the  Quartermaster  Corps  of  grades  other  than 
the  statutory  grades  provided  for  in  that  corps,  it  was  held: 

'*  In  my  opinion  the  statute  authorizing  the  organization  and  officering  of  spe- 
cial and  technical  troops  confers  upon  the  President  authority  to  adopt  for  the 
puriw.se  of  the  organization  of  such  troops  any  grade  known  to  any  branch  of  the 
Army  uith  the  pay  and  allowances  of  that  grade.  It  does  not,  however,  author- 
ize the  President  to  adopt  one  grade  and  attach  thereto  the  pay  and  allowances  of 
another  grade.  Therefore,  the  proper  solution  of  the  question  presented  is  to 
prescribe  for  the  supply  companies  to  be  oi*ganized  a  mess  sergeant,  with  the 
p«y  and  allowances  of,  say,  a  mess  sergeant  of  Infantry ;  a  supply  sergeant,  with 
the  pay  and  allowances  of,  say,  a  supply  sergeant  of  InXnntry ;  and  a  mechanic, 
with  the  p«y  and  allowances  of.  say,  a  mechanic  of  Field  Artillery.  This  pro- 
ee«lure  does  not  run  counter  to  the  decision  of  the  Comptroller  (18  Comp.  Dec. 
610)  tliat  mes.s  sergeants  are  to  be  detailed  under  the  act  of  May  11,,  1908  (35 
Stat.  106,  109),  in  all  organizations  where  the  grade  of  mess  sergeant  is  not 
specifically  authorize^l.  The  action  of  the  President  in  prescribing  a  me.ss 
sergeant  for  an  organization  of  special  or  technical  troops  that  he  may  organize 
umler  the  authority  conferred  upon  him  by  the  provision  of  section  2  of  the 
seletlve  draft  act  of  May  18,  1917,  has  the  full  legal  effect  of  prescribing  a  moss 
sei*geant  for  such  an  organization." 

Tliere  is  a  .statutory  grade  of  battalion  sergeant  major  of  Cavalry,  Infantry, 
and  Artillery,  tlte  base  pay  of  each  being  $40  \wi'  month,  and  a  battalion  sergeant 
major  of  Engineers,  whose  base  pay  is  $4.*>  per  month,  but  at  present  there  is  no 
statutory  provision  for  a  battalion  .sergeant  major  in  the  Quartermaster  Corps. 

6.  I  am  of  the  opinion  tliat  when  a  battalion  sergeant  major,  as  provided  in 
Tabh*»  of  Organization  No.  316,  is  directed  by  the  President  to  be  api)ointed,  the 
department  should  specify  whether  such  battalion  sergeant  major  shall  receive 
the  pay  and  allowances  of  a  battalion  sergeant  major  of  Infantry.  Cavalry,  or 
Artillery,  or  the  pay  and  allowances  of  a  battalion  sergeant  major  of  Engineers. 
Kither  rate  would  be  authorized. 


TBIAL:  Acquittal;  Imniediate  Release  of  Aeensed  Thereafter. 

Under  paragraph  332  (a).  Manual  for  Courts-Martial,  the  commanding  ofTurer 
under  whose  charge  an  accused  is  held  in  confinement  is  required  to  release  him 
Immediately  •  u|>on  written  notice  from  the  judge  advocate  of  a  general  court- 
martial  that  he  has  been  acquitted  of  the  offense  for  which  he  was  confined. 
The  purpo.se  of  this  provision  is  to  prevent  the  hohling  in  confinement  of  men 
^^ho  have  been  acquitted,  and,  regardless  of  the  action  that  may  be  taken  by  the 
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leviewing  authority  by  way  of  procee<llngs  in  revision  in  remote  cases,  such 
I'leu  should,  upon  due  notice  from  the  trial  Judge  advocate,  be  immediately 
rDleasod  fi-om  confinement  and  restored  to  duty,  provided  they  aro  not  await- 
.iifi  trial  or  result  of  trial  under  other  Charges.  However,  the  post  coimminder 
who  thus  releases  men  should  in  no  case  order  such  men  to  duty  outside  of  the 
Jurisdiction  of  the  reviewing  authority  until  the  c»se  has  been  finally  disq[M>sed 
of  by  proeeedings  in  revision  or  otherwise. 

250.4. 

War  Department,  J.  A.  G.  C,  May  29,  lt)18.— To  the  Judge  Advocate,  South- 
ern stern  Department. 

1.  Under  paragraph  332  (a),  Manual  for  Courts-martial,  the  commanding  of- 
ficer under  whose  charge  an  accused  is  held  in  confinement  is  required  to  release 
lilm  immediately  upon  written  notice  from  the  Judge  advocate  of  a  general  court- 
martial  that  he  lias  been  acquittetl  of  the  off  esse  for  which  he  was  confined. 
This  requirement  should  be  construed  to  mean  that  a  soktier  so  releasecl  sliould 
also  be  restored  to  duty.  It  is  not  intended  by  the  provision  in  the  manual 
simply  to  "remove  the  restraint  of  arrest  or  confinement  from  the  prisoner 
pending  action  by '  the  reviewing  authority,"  as  wiggested  in  the  within  com- 
munication. The  status  of  the. soldier  must  necessarily  change  from  arrest  or 
( onfincment  to  duty. 

2.  The  purpose  of  the  provision  In  the  Regulations  is  to  prevent  holding  In 
confinement  men  who  have  been  acquitted,  and,  regardless  of  the  action  that  may 
be  taken  oy  the  reviewing*  authority  by  way  of  proceedings  in  revision  in  romoto 
cases,  such  men  should,  upon  due  notice  from  the  trial  Judge  advocate,  be  imme- 
diately released  from  confinement  and  restored  to  duty,  provided  they  are  not 
awaiting  trial  or  result  of  trial  under  other  charges.  However,  the  post  c<3m- 
mander  who  thus  releases  men  should  in  no  case  order  such  men  to  duty  outside 
of  the  Jurisdiction  of  the  reviewing  authority  until  the  case  has  been  finally  dis- 
l)used  of  by  proceedings  in  revision  or  otherwise. 

3.  In  the  instant  case  it  was.  unnecessary  to  return  C.  to  confinement  for  the 
purpose  of  a  revision  of  tl>e  record,  as  ordered  by  the  reviewing  authority.  The 
accused  need  not  be  present  during  proceedings  in  revision,  unless,  however,  by 
the  proposed  correction  a  po.ssible  injustice  may  result  from  his  absence.  In 
such  a  case  the  accused  and  his  counsel  should  be  duly  notified  of  the  proceedings 
and  permitted  to  be  present 


CONTRACTS:  Necessity  of  Reporting  Open-Market  Parehases  to  Secretary 
of  War;  Approval  Thereof  by  Secretary  of  War. 

The  order  of  the  Secretary  of  War  of  April  12,  1917,  General  Orders,  No.  49, 
War  Department,  1917,  declaring  that  an  emergency  exists  within  the  mennng  of 
Uevlsed  Statutes,  section  3709,  and  other  statutes  which  except  cases  Of  emer- 
gency from  the  requirement  that  contracts  for  and  on  behalf  of  the  Government 
should  only  be  made  after  advertising,  etc.,  and  dire<*ting  that  until  fin'ther 
order  contracts  for  military  supplies  will  be  made  without  advertising,  does  not 
authorize  bureaus  to  approve  open-market  purchases  of  supplies,  etc.,  for  non- 
military  purjwses,  river  and  harbor  works,  and  miscellaneous  appropriations 
for  civil  works  under  the  Chief  of  Engineers.  The  requirement  of  Army  Regu- 
lations 554  that  certain  open-market  procurements  of  supplies  or  services  not 
personal  shall  be  reported  to  the  Secretary  of  War  for  his  approA'al  is  not  now 
applicable  to  the  purchases  covered  by  said  General  Orders,  No.  49,  War  Depart- 
ment, 1917,  for  the  reason  that  all  such  purchases  are  now  emergency  purchases, 
and  the  object  of  said  Army  Regulations  554  was  to  maintain  a  standard  as  to 
what  constituted  emergencies.  As  to  supplies  for  river  and  harbor  works  and 
miscellaneous  civil  works,  no  such  emergency  has  been  declared,  and  the  reason 
for  making  the  reports  required  by  the  statutes  and  regulations  still  exists. 
The  statutes  require  the  reports  to  be  made  to  the  Secretary  of  War  in  order 
that  there  may  be  a  check  made  on  the  discretion  of  subordinate  officers  in  the 
n)atter  of  making  emergency  purchases,  and  such  discretion  may  not  legally  be 
exorcised  by  bureau  ofl^icers.  The  action  may  be  taken  in  the  office  of  the 
Assistant  Secrerary  of  War  by  such  subordinate  acting  \\t  the  name  of  the 
Assistant  Secretary  of  War  as  may  be  designated  for  the  purj[>ose. 
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•  400.14. 
War  Department,  J.  A.  G.  O.,  May  31,  1918.— To  the  Secretary  of  War. 

1.  The  views  of  this  office  are  rteslred  on  the  question  whether  "  the  order 
of  the  Secretary  of  War  authorizing  bureaus  to  approve  open-market  purchases 
applies  to  supplies,  etc,  for  nonmilitary  purposes,  river  and  harbor  works, 
ami  miscellaneous  appropriations  for  civil  works,  under  the  Engineer  Depart- 
ment, as  well  as  to  those  for  military  purposes."  It  is  understood  that  the  order 
referred  to  is  the  order  of  April  12,  1917,  General  Orders,  No.  49,  War  Depart- 
ment, 1917,  by  which  order  the  Secretary  of  War  declared  that  an  emergency 
exists  within  the  meaning  of  Revised  Statutes,  section  3709,  and  other  statutes, 
which  except  cases  of  emergency  from  the  requirement  that  contracts  for  and  on 
behalf  of  the  Government  should  only  be  made  after  advertising,  etc.,  and  direct- 
ing that  until  further  ordered  contracts  for  military  supplies  will  be  made 
without  advertising. 

2.  On  the  question  whether,  in  view  of  this  order,  the  statutes  require  that 
reports  of  open-market  purchases  be  made  to  the  Secretary  of  War  in  con- 
formity with  Army  Regulations  554,  November  26,  1917  (1  Ops.  J.  A.  G.  246), 
said : 

**  The  purpose  of  the  statute  in  requiring  that  emergency  purchases  in  excess 
of  $200,  under  the  act  of  March  2,  1901  (31  Stat.  895,  905),  without  advertising, 
be  reported  to  the  Secretary  of  War,  was  to  obtain  the  Secretary's  approval  of 
such  purchases  so  that  there  might  be  maintained  a  wholesome  supervision 
over  purchases  of  supi)lles  made  without  advertising.  This,  I  conceive,  to  have 
been  regarded  as  necessary  because  of  the  fact  that  in  normal  times  the  officers 
making  the  purchases  are  the  Judges  of  what  circumstances  constitute  emer- 
gencies. The  reason  for  this  rule  does  not  now  exist,  as  all  purchases  are 
emergency  purchases,  and  the  contracting  officers  are  required  by  the  Secre- 
tary's order  to  make  contracts  for  supplies  without  advertising.  Inasmuch  as 
the  purchasing  officers  now  make  their  purchases  without  advertising,  not  under 
their  own  Judgment  as  to  the  existence  of  an  emergency,  but  under  the  express 
authority  and  directions  of  the  Secretary  of  War,  it  seems  to  me  that  there  is 
no  longer  any  necessity  for  reporting,  such  purchases  to  the  Secretary  of  War 
for  approval,  and  I  am  of  opinion  that  a  proper  construction  of  the  statute 
does  not  require  it.  As  to  the  act  of  June  12,  1906  (34  Stat.  240,  258),  author- 
izing purchases  not  exceeding  $500  without  advertising  and  requiring  all  such 
purchasses  exceeding  $1(X)  to  be  reported  to  the  Secretary  of  War,  I  am  of 
opinion  that  this  statute  has  no  operation  now,  when  all  purchases  are  made 
as  emergency  purchases  without  limitation.  The  opinion  of  this  office  of  June 
9,  3917  (Ops.  J.  A.  G.  76-123),  is  mo<lifled  accordingly."    • 

3.  It  will  appear  that  the  reasons  for  holding  such  reports  were  not  required 
as  to  open-market  purchases  made  under  the  order  of  the  Secretary  of  War 
of  April  12,  1917,  was  that  by  said  order  the  Secretary  of  War  had  declared 
an  emergency  to  exist  and  that  the  statutes  requiring  reports  being  intended 
to  give  the  Secretary  of  War  the  information  required  to  supervise  the  exer- 
cise of  discretion  by  his  subordinates  had  therefore  no  application  during  such 
declared  emergency.  As  to  supplies  for  river  and  harbor  works  and  miscella- 
neous civil  works,  no  such  emergency  has  been  declared,  and  the  reason  for 
making  the  reports  required  by  the  statutes  and  regulation  still  exists.  The 
statutes  require  the  reports  to  be  made  to  the  Secretary  of  War  in  order  that 
there  may  be  a  check  made  on  the  discretion  of  subordinate  officers  In  the 
matter  of  making  emergency  purchases,  and  it  is  the  opinion  of  this  office  that 
such  discretion  may  not  legally  be  exercised  by  bureau  officers.  The  action 
may,  as  held  in  a  memorandum  of  this  office,  dated  November  23,  1917  (Ops. 
J.  A.  G.  161.1),  for  the  Assistant  Secretary  of  War,  be  taken  in  the  office  of 
the  Assistant  Secretary  of  War  by  such  subordinate  acting  in  the  name  of  the 
Assistant  Secretary  of  War  as  may  be  designated  for  the  purpose. 


DISCIPLINE:  Seeesd  Artiele  of  War:  Civilian  Employees  on  Mine  Planters 
Snbjeet  to  Military  Law  in  Time  of  War. 

In  time  of  war  when  mine  planters  are  engaged  in  active  service,  civilian 
employees  on  such  mine  planters,  like  civilian  employees  on  Army  transports, 
are  subject  to  military  law,  being  persons  who  In  time  of  war  are  serrteg  with 
the  Armies  of  the  United  States  in  the  field.  Articles  of  War  2.    The  words  ^'  in 
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the  field,"  do  not  refer  to  land  only,  but  to  any  place,  whether  on  land  or  wilder, 
apart  from  permanent  caBtonnients  or  fortifications,  where  jnilltarjr  operations 
are  being  conducted.    Ew  parte  Gerlnch  -(247  Fed.  GIB). 

250.4.  Mat  m^  1»18. 

T 

I 

fHemoraiidtiin  tor  The  Adjatant  Generaa.! 

Subject :  Jurisdietlon  -over  civilian  emploj^ees  ef  fee  Mine  ^tenter  :9er\'ice. 

1.  There  Is  .referred  to  Uiis  office  tte  following  telegram.: 

"  The  Adjutant  'GEWsatAi.  of  twe  Armt, 

**  Sevesai  employees  on  board  mine  planter  which  is  to  proceed  ^y  tif Hr  to- 
moiTow  for  mine  planting  in  Long  Island  Sound  refuse  to  go  with  slilp.  TlH*y 
are  not  under  oath  nor  liuve  they  signed  any  articles  or  «ontrat?t  Th^  fleaefrve 
punishment,  l)xrt  1  am  nnwIITing  to  assume  comt-martial  Jurisdiction  over  4^iem 
without  authority  of  War  Department.    Early  decision  is  requested. 

*•  Mawn." 

2.  In  time  of  war  when  the  mine  planters  ure  engaged  in  active  flcrs'lre, 
civilian  employees  on  mine  planters  are  In  positions  exactly  anaJogons  to  those 
of  civilian  employees  on  Army  transports.  TWs  office  acnd  the  Pedernl  courts 
have  held  Qiat  employees  on  Army  tranBiports  are  sirt)j€Ct  to  inflitaTy  taiw,  'nnder 
the  second  .aTtlcle  of  war,  as  **  persons  who  In  time  tjrf  war  are  serving  wifti  l^e 
armies  of  the  XTnited  States  in  the  flifld."  Ex  parte  G-eriach  (247  P«d.  '616^  ; 
Ex  pane  Turn  (251  'Fed-  415 ;  J.  A.  iG.  <JM  f(5T283,  ^>ec.  12, 1»17).  The  IMstfiict 
Court  in  i£t^  (iertac*  case  said : 

**  The  words  *  In  tlie  fi^d''  do  not  re*er  to  land  onfl>-,  but  to  -any  plftce,  whether 
on  land  or  water.  cQ>art  from  permanent  cairtomnents  or  fcrtHftbaftionfi  ^w^liere 
mllitaTy  operations  are  hetng  conducted.'" 

Under  the  f oregctog  d^iffiion,  there  caai  lie  no  doubt  tliat  «iHployees  «n  mine 
plaittpi's  are  subject  to  mlKtai^  law^  and  that  tiioBe  •emploj'ees  referred  to  in 
the  at)ove  telegram  are  subject  to  ccrart-'raaTtlal  jartsdicti<m. 


PAY  AITD  ALLOW A^GES^  Wnff^&er  Appvlnted  Eii4er  the  ErroniNnis  Title 
of  Artiflcer. 

-Section  V,  Genecal  Orders,  No.  150^  TVar  Department,  1917.  axrtliortztng  the 
appointment  of  one  wagoner  fiu*  each  tractor,  passenger  autamoblle,  mcftor 
ambulance,  motor  truck,  etc.,  xipplies  to  a  base  hospital  when  fmpplied  with 
motor  ambulances.  Unlisted  men  appointed  hy  the  commander  of  «uch  a  base 
ho^tal  as  "  artificers,""  as  lie  believed  under  the  authority  of  said  "General 
Orders,  No.  150,  who  have,  since  the  date  of  sudh  appointment,  been  performing 
the  duties  of  avagoners,  and  liave  Been  paid  as  such,  are  In  fact  wagoners,  -al- 
though called  "^LTtificers,"  and  are  entitled  to  the  paj  of  wagoners  IProm  the 
date  ^f  tihelr  appointment.  An  order  should  be  issued  directhig  "ttinrt  the  desig- 
nation in  the  former  order  be  changed  from  that  eft  "  artificers"  to  ttoot  if 
"  wagoners.'* 

220.4. 

War  Department,  J.  A.  G.  O.,  May  ??1,  I^IS.— To  The  Adjirtant  General. 

1.  The  Adjutant  General  l^v  the  preceding  Indorsement  refers  to  this  office 
for  an  opinion,  a  letter  from  the  comumndlng  officer,  liase  .hospital.  Camp  Fre- 
mont, CuHf.,  asking  whether  (o)  the  provisions  of  General  Orders,  No.  150,  "War 
Department,  1917,  section  V,  apply  to  t4iat  hospital,  when  supplied  with  motor 
ambulances,  and,  ih)  what  is  the  status  of  two  privates  who  were  appointed 
"  artificers  "  iindei-  the  authority  of  enld  order,  wlien  it  wa«  intended  that  tber 
should  be  appointed  "  wagoners,"  and  who  have,  in  faot,  sensed  as  "wagoBrars" 
since  the  date  of  tlieir  appointment,  and  have  been  paid  as  such,  and  (c)  can 
the  order,  apporntiiig  tfeese  men  as  "  artificers  "  l>e  carrooted  to  ^ow  tiiem  as 
"  wagoiwrs,"  or  'must  their  api)«>lirrment  as  **  artificers "  i>e  regarded  ma  a 
nullity,  and  the  additional  pay  i^eceri'wl  by  tiiem  be  charged  against  tiiem  en 
the  pay  ih>T1.    It  npi^^iArs  that  on  Feliruary  1.3,  IL918,  the  comfiianding  officer  at 
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the  base  hospital,  .Oanip  Fremont,  Calif.,  am^inted  Pvts.  Thomas  P.  Blakeway 
and  Albert  K.  Welch,  Medical  Department,  as  *' artificers"  at  that  hospital, 
acting  as  he  believed,  under  the  authority  of  General  Orders,  No.  150,  War  De- 
partment, 1917,  section  V,  that  on  that  date  the  hospital  had  been  supplied 
with  three  motor  ambulances,  and  the  privates  so  appointed  as  "artificers" 
were  assigned  to  and  have  since  that  date  been  performing  the  duties  of 
*'  wagoners "  and  have  been  paid  as  such.  It  is  not  clear  why  the  appointing 
officer  designated  these  men  as  "  artificers  "  and  not  as  "  wagoners.^' 

2.  General  Orders,  No.  150,  War  Department,  1917,  section  Y,  in  pertinent 
part  provides : 

"  The  President  authorizes  the  commanding  officer  of  each  organization  liavlng 
assigned  to  it  by  brigade  or  higher  commanders  Government  transportation,  to 
ai^K>int,  in  accordance  with  Army  Regulations  278,  one  v\'agoner  for  each 
tractor,  passenger  automobile,  motor  ambulance,  motor  truck,  or  wagon  drawn 
by  two  animals  or  more,  provided  that  the  total  number  of  enlisted  men  in  the 
organization  shall  not  exceed  the  number  prescribed  by  Tables  of  Organization, 
and  provided  further  that  this  authority  sliall  not  apply  to  motorized  units  of 
the  Field  Artillery  having  no  transpoitation  in  excess  of  that  prescribed  by 
Tables  of  Organization  nor  to  organizations  of  the  Quartermaster  Corps  and 
of  the  Signal  Corps." 

Paragraph  278,  Army  Regulations,  autliorizes  the  appointment  of  wagoners 
by  organization  commander.  The  purpose  of  General  Orders,  No.  150,  Section  V, 
supra,  was  to  provide  competent  drivers  for  motor  vehicles,  and  to  pay  the  men 
80  appointed  additional  pay.  In  the  instant  case  motor  ambulances  were  as- 
signed to  this  base  hospital^  and  the  commanding  officer  was  authorized  to  and 
did  appoint  the  men  mentioned,  to  fill  the  position  of  "  wagoners,"  and  they  did, 
in  fact,  perform  the  duties  Incident  to  the  office.  There  was  no  authority  to 
appoint  an  *'  artificer,"  and  there  was  no  intention  to  appoint  one.  The  designa- 
tion of  those  men  as  "  artificers  "  was  an  error  merely  in  the  word  used. 

3.  I  am  of  the  opinion  that  General  Orders,  No.  150,  War  Department,  1917, 
section  V,  applied  to  the  base  hospital,  when  supplied  with  motor  ambulances ; 
that  the  two  men  designated  as  "  artificers  "  and  who  operated  the  motor  ambu- 
lances were  in  fact  appointed  '*  wagoners,"  although  called  **  artificers  "  and  are 
entitled  to  pay  as  **  wagoners "  from  the  date  of  appointment ;  that  an  order 
can  now  be  Issued,  directing  that  the  designation  in  the  former  order  be  changed 
from  that  of  "  artificers  "  to  that  of  "  wagoners." 


PrBLIC  PBOPERTT:  Right  of  Seeretary  «f  War  t«  Reveke  Lease  9t  PaMk 
Lands. 

A  lease  of  Government  land  was  executed  by  the  Assistant  Secretary  of  War 
for  a  period  of  five  years  from  January  1,  1915,  under  authority,  as  the  lease 
recited,  of  the  act  of  July  28,  1892  (27  Stat.  321).  The  said  act  authorizes  the 
Secretary  of  War,  "  when  in  his  dLscretion  it  will  be  for  the  public  good,  to 
lease,  for  a  period  not  exceeding  five  years  and^  revocable  at  any  time,  such 
property  of  the  United  States  under  his  control  as  may  not  for  the  time  be  re- 
quired for  public  use  and  for  the  leasing  of  which  there  is  no  authority  under 
existing  law."  The  lease  contained  a  stipulation  for  the  termination  thereof 
at  the  end  of  any  crop  season  by  either  party  on  three  months*  advance  notice, 
the  lessee  to  be  entitled  to  harvest  any  growing  crops  on  their  maturity,  but 
not  to  sow  or  plant  any  crops  after  the  date  of  said  advance  notice.  Since  the 
said  act  of  July  28, 1892,  supra,  is  the  only  authority  of  law  for  the  lease  of  tliis 
property,  and  by  the  terms  of  said  act  any  lease  executed  thereunder  is  made 
i*  revocable  at  any  time,"  the  provisions  contained  in  the  lease  as  to  its  termi- 
nation transcend  the  authority  granted  by  the  act  and  have  no  legal  operation. 
Consequently,  if  the  said  premises  are  needed  for  the  public  uses  of  the  Govern- 
ment, the  Secretary  of  War  has  the  absolute  legal  right  to  revoke  this  lease, 
and,  in  fact,  under  the  terms  of  the  act  no  other  course  is  left  open  to  him. 

680.4. 

War  Department,  J.  A.  G.  O.,  May  31,  1918.--To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  Director,  Department  of  Military  Aeronautics, 
requesting  that  the  lease  of  John  L.  Martin  of  a  portion  of  the  reclaimed  area 
of  the  Anacostia  Flats,  D.  C,  be  revoked.  It  appears  that  the  lands  embraced 
by  the  said  lease  are  required  for  immediate  use  in  connection  with  the  fiying 
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field  that  Is  being  prepared  at  this  plaee.  Tlie  director  states  that  It  Is  desired 
to  obtain  immediate  possession  of  the  land  under  lease  to  Mr.  Martin,  as  until 
possession  of  the  same  Is  obtained  the  work  necessary  to  put  the  land  id  condi- 
tion to  be  used  can  not  be  completed;  that  the  matter  is  urgent;  and  he  re- 
quests that  the  necessary  steps  be  taken,  with  the  least  possible  delay,  to  sectlre 
(lie  revocation  by  the  Secretary  of  War  of  the  said  lease.  He  states  also  that 
Mr.  Martin  has  sold  out  his  interests  in  the  lease  to  Mr.  H. ;  that  Mr.  H.  claims 
thnt  the  revocation  of  the  lease  would  damage  him  to  the  extent  of  $4,000,  and 
that  he  has  been  advised  to  take  up  the  matter  of  damages  directly  with  the 
War  Department. 

2.  The  lease  to  Mr.  Martin  was  execute<l  under  date  of  December  18, 1914,  by 
the  Assistant  Secretary  of  War  for  the  period  of  five  years  from  January  1, 
1915,  and  recites  as  the  authority  of  law  therefor*  the  act  of  July  28,  1892  (27 
Stnt.  321).    The  said  act  provides : 

"  That  authority  be,  and  is  hereby,  given  to  the  Secretary  of  War,  when  in  his 
discretion  it  will  be  for  the  public  good,  to  lease,  for  a  period  not  exceeding  five 
years  and  revocable  at  any  time,  such  property  of  the  United  States  unVler  his 
control  as  may  not  for  the  time  be  required  for  public  use  and  for  the  leasing 
of  which  there  is  no  authority  under  existing  law." 

The  lease  also  contains  a  provision  that  "  this  lease  may  be  terminated  at 
the  end  of  any  crop  season,  by  either  party,  on  three  months'  advance  notice," 
and  tliat — 

"  The  lessee  shall  be  entitled  to  harvest  any  growing  crops  on  their  maturity, 
but  he  shall  not  sow  or  plant  any  crops  after  the  date  of  said  advance  notice." 

3.  The  above  statute  is  the  only  authority  of  law  for  the  lease  of  this  prop- 
erty, and. by  the  terms  thereof  any  lease  executed  thereunder  is  made  "revo- 
cable at  any  time."  The  Secretary  of  War  is  without  authority  to  make  any 
lease  under  the  said  act  that  would  place  any  limitation  whatever  upon  this 
power  of  revocation.  The  absolute  power  in  the  Secretary  of  War  of  revoca- 
tion at  any  time  is  reserved  by  the  statute.     It  is  clear,  therefore,  that  tlie 

J  above-quoted  provision  from  the  lease,  which  purports  to  limit  the  times  of  its 

)  termination  or  the  power  of  revocation  of  the  Secretary  of  War  within  the 

I  five-year  period  to  the  end  of  any  ^crop  season,  and  which  requires  also  three 

months'   advance   notice   in   connection   therewith,    transcends    the   authority 

granted  by  the  act  and  has  no  legal  operation.    It  is  clearly  the  purpose  of  the 

statute  to  reserve  to  the  War  Department  in  any  leases  made  thereunder  the 

right  to  at  any  time  resume  the  occupation  of  the  premises  if  the  said  premises 

should  be  needed  for  the  public  uses  of  the  Government.    The  Secretary  of 

War,  therefore,  has  the  absolute  legal  right  to  revoke  this  lease  without  any 

;  reference  whatever  to  the  unauthorized  provision  in  the  lease  which  purports 

to  limit  the  power  of  revocation  thereof.     In  fact,  under  the  terms  of  the  act 

^It  would  seem  that  if  it  be  decided  by  him  in  the  exercise  of  his  discretion  that 

the  land  is  required  for  the  public  use  stated,  no  other  course  is  le^t  open  but  to 

revoke  the  lease. 

RE\'0CATI0N  OF  LEASE. 

"To  John  L.  Martin,  Washington,  /).  C: 

"Take  notice  that,  whereas  under  authority  of  act  of  Congress  approved 
July  28,  1892  (27  Stat.  321),  entitled  'An  act  authorizing  the  Secretary  of  War 
to  lease  public  property  in  certain  cases,*  the  Secretary  of  War,  under  date  of 
December  18,  1914,  leased  to  John  L:  Martin,  of  Washington,  D.  C,  for  the 
period  of  five  years  from  the  1st  day  of  January,  1915,  but  revocable  at  will  by 
the  Secretary  of  War  under  the  terms  of  said  act,  a  certain  portion  of  the  area 
being  reclaimed  under  War  Department  project  for  improving  the  Anacostia 
River,  D.  C,  containing  approximately  113  acres,  to  be  used  for  cultivation  .- 
I  purposes,  at  a  rental  for  the  first  year  of  $400  and  at  the  yearly  rental  of  $500 
t  thereafter  for  the  remainder  of  the  term  of  the  lease ; 

"And  whereas  it  is  now  made  to  appear  that  the  Interests  of  the  United 
States  require  the  revocation  of  the  said  lease : 

"  Now,  therefore,  this  is  to  certify  that  the  Secretary  of  W^ar  hereby  revokes 
I  the  said  lease  in  accordance  with  the  terms  thereof  and  of  the  above  act,  under 
<  which  it  was  made. 

**  Witness  my  hand  and  seal  this day  of ,  1918. 

**The  Assistant  Sccrctavy^of  War.** 
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ARHT:  Qaalifloatloos  for  Appointment  as  Master  Hospital  Ser^reant. 

Section  10  of  the  national  defense  act  of  June  3, 1916  (39  Stat.  166,  172),  pro- 
vides that  before  a  sergeant,  first  class,  Is  eligible  for  appointment  as  master 
hospital  sergeant,  he  must  have  demonstrated  his  fitness  therefor  by  service  of 
not  less  than  twelve  months  as  hospital  sergeant  in  the  Medical  Department  or 
as  sergeant,  first  class.  In  the  Medical  Department  or  Hospital  Corps  and  have 
passed  a  satisfactory  examination  as  to  other  required  qualifications  and  knowl- 
edge. These  requirements  apply  only  to  appointments  in  the  Regular  Army  and 
do  not  affect  appointments  in  the  National  Army.  Consequently,  if  deemed 
advisable,  a  sergeant,  first  class,  may  be  appointed  master  hospital  sergeant  in 
the  National  Army  without  having  complied  with  tliese  requirements. 

220.4. 

War  Department,  J.  A.  G.  C,  June  1,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  ofl^ice  for 
opinion  the  questions  (a)  whether  a  sergeant,  first  class.  Medical  Department,  is 
eligible  for  appointment  as  master  hospital  sergeant  before  he  has  served  twelve 
months  as  hospital  sergeant,  sergeant,  first  class,  in  the  Medical  Oorps,  or  ser- 
geant, first  class.  Hospital  Corps. 

2.  From  the  papers  in  reference  it  appears  that  Sergeant,  First  Class,  Jay  R. 
Coffey,  Medical  Department,  National  Army,  enlisted  on  July  5,  1917,  in  the 
Medical  Enlisted  Reserve  Corps,  which  comprised  the  personnel  of  Base  Hospital 
No.  46,  University  of  Oregon,  Portland,  Oreg. ;  was  ordered  into  active  service  by 
paragraph  14,  Special  Ofders,  No.  62,  Western  Department,  1918,  and  was  as- 
signed to  temporary  duty  at  the  Base  Hospital  at  Camp  Lewis,  American  Lake, 
Wash.  On  March  28,  1918,  by  warrant  of  that  date,  Coffey  was  appointed  ser- 
geant, first  class.  National  Army,  and  he  now  requests  that  this  warrant  be 
changed  so  as  to  make  his  appointment  sergeant,  first  class,  in  the  Regular 
Army.  The  commanding  oflScer,  Base  Hospital  No.  46,  Camp  Lewis,  Wash., 
inquires  whether  CoflPey  is  eligible  for  appointment  as  master  hospital  sergeant. 
An  opinion  of  the  division  judge  advocate  Is  referred  to  in  the  second  indorse- 
ment as  indicating  that  paragraph  3,  General  Orders,  No.  142,  War  Department, 
1917,  does  not  apply  to  this  case,  because  the  personnel  of  Base  Hospital  No.  46 
was  "  otherwise  assigned  "  to  the  Regular  Army,  but  the  opinion  is  not  attached 
and  is  missing  from  the  file. 

(a)  The  act  of  June  3, 1916  (39  Stat.  166,  172),  commonly  called  the  national 
defense  act  in  section  10  provides : 

"  That  master  hospital  sergeants  shall  be  appointe<l  by  the  Secretary  of  War, 
but  no  person  shall  be  appointed  master  hospital  sergeant  until  he  shall  have 
passed  a  satisfactory  examination  under  such  regulations  as  the  Secretary  of 
War  may  prescribe  before  a  board  of  one  or  more  medical  oflicers  as  to  his 
qualifications  for  the  posltlou,  including  knowlwlge  of  pharmacy,  and  demon- 
strated his  fitness  therefor  by  service  of  not  less  than  twelve  months  as  hospital 
sergeant  or  sergeant,  first  class,  Medical  Department,  or  as  sergeant,  first  class, 
in  the  Hospital  Corps  now  established  by  law ;  and  no  person  shall  be  designated 
for  such  examination  except  by  written  authority  of  the  Surgeon  General." 

Before  a  sergeant,  first  class,  is  eligible  under  the  foregoing  statute  for  appoint- 
ment fts  master  hospital  sergeant,  he  must  have  demonstrated  his  fitness  therefor 
by  service  of  not  less  than  twelve  months  as  hospital  sergeant  in  the  Medical 
Department  or  sergeant,  first  class,  In  the  Medical  Department  or  Hospital  Corps 
and  have  passed  a  satisfactory  examination  as  to  other  require<l  qualifications 
and  knowledge.  He  is  not  quallfietl  to  take  the  required  examination  unless  he 
has  served  at  least  twelve  months  in  the  capacity  mentioned,  thus  indicating 
that  experience  is  one  of  the  fundamental  requirements  of  the  statute  for  such 
appointment.  These  requirements  apply  only  to  appointments  In  the  Regular 
Army  and  do  not  affect  appointments  in  the  National  Army.  In  the  instant 
case  Sergt.  Coffey  was  not  appointed  to  the  grade  of  sergeant,  first  class,  until 
March  28,  1918,  and,  therefore,  can  not  successfully  meet  the  requirements  of 
twelve  months*  experience  before  appointment  as  master  hospital  sergeant  in 
the  Regular  Army,  no  matter  what  his  other  qualifications  of  fitness  may  be. 

I  am  of  the  opinion  that  a  sergeant,  first  class,  Medical  Department,  is  In- 
eligible for  appointment  as  master  hospital  sergeant  in  the  Regular  Army  until 
he  has  demonstrated  his  fitness  therefor  by  at  least  twelve  months'  serrice  as 
hospital  sergeant,  or  as  sergeant,  first  class.  Medical  Department,  or  sergeant, 
first  class,  Hospital  Corps.    Such  limitation,  however,  does  not  apply  to  appoint- 
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ments  in  the  National  Army,  and  if  deemed  advisable  a  sergeant,  first  class, 
may  be  appointed  master  hospital  sergeant  in  the  National  Army  without  hav- 
ing complied  with  these  requirements.  Question  (a)  is  therefore  answered  in 
the  negative  in  so  far  as  It  applies  to  appointments  in  the  Regular  Army. 


DESERTION:  Disposition  of  Deserter  Wbo  Enlists  in  Another  Orsranlzation. 

An  enlisted  man  deserted  from  his  command  in  1916,  and  subsequently  enlisted 
under  a  different  name  in  another  organization.  His  services  In  the  latter  organ- 
ization are  satisfactory.  The  commanding  general  of Tihe  division  in  which  the 
soldier  is  now  serving  may  advise  Tlie  Adjutant  General  of  the  facts  and  request 
that  this  soldier  be  held  in  his  present  enlistment.  If  The  Adjutant  General 
authorizes  this  to  be  done,  it  will  be  a  waiver  of  the  offenses  of  fraudulent  enlist- 
ment and  desertion. 

251. 

War  Department,  J.  A.  G.  O.,  June  1,  1918.— To  the  Division  Judge  Advocate. 
In  your  letter  of  May  17,  you  say  that  Pvt.  B.  completed  an  enlistment  in  the 
Company,  Coast  Artillery  Corps,  on  November  10,  1914,  and  was  given 


an  honorable  discharge.     He  immediately  reenlisted  and  on  April  15,  1916, 
deserted.    Under  the  name  of  J.  he  afterwards  enlisted  in  the  Florida  Infantry 

and  served  as  a  cook.  Company ,  Infantry,  now  the Infantry,  and 

is  now  a  mess  sergeant  in  the  headquarters  company  of  that  regiment  and  his 
services  are  satisfactory.    You  have  held  that  the  commanding  general  of  tho 

Division  can  restore  B.  to  duty  without  trial,  but  he  must  be  restored 

to  duty  with  the  organization  from  which  he  deserted,  and  a  request  can  then 
be  made  to  The  Adjutant  General  to  transfer  him  from  the  latter  organization 

to  the Infantry.    You  ask,  if  this  procedure  is  not  correct,  to  be  advised 

of  the  correct  procedure. 

2.  The  procedure  outlined  in  your  letter  Is  correct  but  entails  a  considerable 
amount  of  paper  work  that  can  be  avoided.  It  is  suggested  that  the  commanding 
officer  advise  The  Adjutant  General  of  the  facta  and  request  that  B.  be  held  in 
his  present  enlistment.  If  The  Adjutant  General  authorizes  this  to  be  done, 
it  will  be  a  waiver  of  the  offense  of  fraudulent  enlistment  and  of  the  offense  of 


BUSSIAN  BAILWAT  SEBYICE  C0BP8:  Status  of;  Bight  to  Parohase 
Subsisteooe  Stores. 

The  State  Department  has  general  supervision  over  the  Russian  Railway  Serv- 
ice Corps.  The  members  thereof  are  paid  by  the  Russian  Government  Such 
corps  is  not  a  part  of  the  United  States  Army,  but  the  men  composing  it  are 
commissioned  as  officials  in  a  special  corps  in  a  manner  similar  to  that  recently 
adopted  for  the  American  Red  Cross.  (Ops.  J.  A.  G.  6-200,  Oct  27,  1017.) 
Consequently,  the  members  of  such  corps  can  not  be  properly  considered  em- 
ployees of  an  executive  department  of  the  United  States  within  the  meaning  of 
the  act  of  March  3,  1911  (36  Stat  1037,  1047),  and  they  are  not  entitled  to 
purcliasc  subsistence  stores  of  the  quartermaster  at  Tientsin,  China. 

400.32. 

War  Department  J.  A.  G.  O.,  June  1, 1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement.  The  Adjutant  General  submits  the  question 
whether  members  of  the  Ruasian  Railway  Service  Orps  can  be  considered  em- 
ployees within  the  meaning  of  the  act  of  March  3,  1911  (36  Stat  1037,  1047), 
which  provides  substantially  that  when  a  transaction  is  between  the  Subsist- 
ence Department  and  another  executive  department  of  the  Government  or 
employees  thereof,  the  price  to  be  charged  shall  be  the  contract  or  invoice  price 
of  the  supplies. 

By  the  papers  in  reference,  it  appears  that  certain  members  of  the  Russian 
Railway  Service  CJorps  have  made  a  practice  of  purcliaslng  from  the  quarter- 
master at  Tientsin,  China,  certain  groceries  and  other  supplies,  and  that  no 
authority  exists  for  such  oales  to  them. 

2,  In  an  opinion  of  this  office  under  date  of  October  27,  1917  (Ops.  J.  A.  G. 
6-200),  relating  to  the  status  of  the  Russian  Railway  Service  Ck>rps,  it  was  said, 
inter  alia : 
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"From  these  memorancla  it  Is  apparent  that  the  Russian  Railway  Service 
Corps  is  not  a  part  of  the  United  States  Army  but  that  the  men  composing  it  are 
commissioned  *  as  officials  in  a  special  corps  in  a  manner  similar  to  tliat  recently 
adopted  for  the  A'merican  Red  Cross.* " 

And  it  is  also  stated  in  the  preceding  indorsement  that — 

"  It  is  understood  that  the  State  Department  has  general  supervision  over  the 
Russian  Railway  Service  Corps,  but  that  the  members  thereof  are  paid  by  tlie 
Russian  Government.  This  being  so,  it  is  desired  to  know  if  the  members  of  said 
corps  may  properly  be  considered  as  employees  of  an  executive  department  and, 
therefore,  under  the  law^,  entitled  to  purchase  subsistence  stores.** 

The  word  "  employees  '*  has  a  well-defined  meaning  in  the  law.  Broadly 
speaking,  it  is  used  to  describe  persons  employed  in  a  more  or  less  subordinate 
position.  In  a  recent  decision  by  the  Supreme  Court  of  Kentucky,  Employer's 
Indemnity  Co.  v.  Kelly  Coal  Co,  (149  Ky.  712,  716),  the  word  was  defined  as 
applicable  to  one  who  w^orks  for  and  under  the  control  of  his  employer.  The 
court  then  said  that  the  mode  of  payment,  while  a  circumstance  to  be  considered 
in  determining  the  question,  is  not  decisive,  and  in  the  recent  case  of  In  re 
Courtland  Manufacturing  Co,  (45  N.  Y.,  Supp.  630),  it  was  said: 

"An  *  employee '  is  defined  to  be  a  person  who  is  employed,  one  who  w^orks  for 
wages  or  a  salary,"  and  in  Palmer  v.  Van  Santvoord  (153  N.  Y.  612,  47  N.  EL  915, 
38  L.  R.  A.  402),  and  in  United  States  v.  Schlierholz  (137  Fed.  616,  624),  it  is 
said  the  word  is  applied  to  anyone  who  worta  for  an  employer ;  a  pei'son  work- 
ing for  salary  or  wages.  The  word  is  applied  to  anyone  so  working,  but  usually 
only  to  clerks,  workmen,  laborers,  etc.,  and  but  rarely  to  officers  of  a  Government 
or  corporation.*' 

Obviously  the  word  "  employee  **  could  not  he  properly  used  to  describe  a 
member  of  the  Russian  Railway  Service  Corps  since  the  members  of  that  corps 
can  not  be  said  to  stand  In  the  relation  of  an  employee  of  tlie  United  States  ^^ 
any  executive  department  of  the  Government 

3.  I  am,  therefore,  of  the  opinion  Uiat  the  members  of  the  Russian  Railway 
Service  Corps  can  not  be  properly  considered  employees  of  an  executive  depart- 
ment of  the  United  States  within  the  meaning  of  the  act  of  March  3, 1911,  nupra, 
and  that  such  members  are  not  entitled  as  employees  to  |mrchase  subsistence 
stores  from  the  quartermaster  at  Tientsin,  China. 


SOLDIERS'  AND  SAILORS'  €IYIL  BELIEF  ACT:  War-Btek  Insaranee  Aet; 
Ciril  Aetion  by  Soldier  Against  Civilian  for  Personal  Injuries;  Compen- 
sation Under  War-Bisk  Insurance  Act. 

There  is  no  law  or  regulation  preventing  a  soldier  from  bringing  a  civil 
action  against  a  civilian  to  recover  for  personal  Injuries,  although  under  ordi- 
nary circumstances  It  would  be  difficult  for  him  to  secure  a  furlough  for  the 
purpose  of  attending  court  and  prosectftlng  his  claim  therein,  since  the  private 
affairs  of  individual  soldiers  can  not  be  permitted  to  interfere  with  the  require- 
ments of  military  service.  If  it  is  api)arent  that  the  soldier  will  be  physically 
incapacitated  for  service,  there  can  be  no  objection  to  his  bringing  the  action 
while  he  is  in  the  service  and  prosecuting  it  after  his  discharge  therefrom.  This 
right  of  a  soldier  to  bring  action  against  a  civilian  necessarily  Involves  the 
power  to  compromise  his  claim.  Under  section  205,  soldiers*  and  sailors'  civil 
relief  act  of  March  8,  1918  (40  Stat.  440,  443),  it  Is  expressly  provided  that  the 
period  of  military  service  shall  not  be  Included  In  computing  any  period  now  or 
hereafter  to  be  limited  by  any  law  for  the  bringing  of  any  action  by  any  person 
In  the  military  service.  Consequently,  a  soldier  would  lose  no  rights  by  delay- 
ing to  bring  action  for  his  personal  Injury. 

While  a  soldier  is  In  the  military  ser\ice  he  Is  not  entitled  to  any  compensation 
under  the  terms  of  the  war-risk  insurance  act  of  October  6,  1917  (40  Stat.  398). 
If,  however,  a  discharge  is  granted  to  him  on  account  of  disability  incurred  In 
line  of  duty,  he  will  be  entitled  to  the  compensation  provided  therefor  in  Article 
III  thereof.  Immeillately  upon  his  discharge  he  should  make  claim,  setting 
out  all  the  facts,  to  the  Bureau  of  War  Risk  Insurance,  Division  of  Military 
and  Naval  Insurance.  By  taking  the  matter  up  directly  with  that  bureau  after 
such  discharge,  he  will  be  Informed  whether  he  is  entitled  to  any  compensation 
and  the  terms  and  conditions  upon  which  such  compensation  will  be  granted. 
He  will  be  required  by  the  Director  of  the  Bureau  of  War  Risk  Insurance  under 
section  313  of  that  act  to  assign  his  cause  of  action  against  the  person  causing 
his  Injury  as  a  condition  precedent  to  receiving  compensation. 
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152. 

War  Department,  J.  A.  G.  O.,  June  1, 1918.— To  The  Adjutant  General. 

1.  There  Is  referred  to  this  office  a  letter  from  the  Hon.  E.  E.  Denison,  stating 
that  a  young  man  from  his  district  who  Is  In  the  military  service  was  recently 
injured  by  a  civilian  driving  an  auto  truck  against  him.  Inquiry  is  made  as  to 
whether  this  soldier  has  a  right  to  bring  an  action  in  the  civil  courts  for  damages 
while  he  is  in  the  military  service ;  whether  he  will  lose  any  rights  by  delay  in 
bringing  such  action;  whether  he  is  entitled  to  compensation  as  for  injury 
received  in  the  military  service;  and  to  whom  and  when  he  should  make  appli- 
cation for  such  compensation. 

2.  (a)  There  is  no  law  or  regulation  preventing  a  soldier  from  bringing  a 
civil  action  to  recover  for  personal  injuries,  but  it  must  be  understood  that 
under  ordinary  circumstances  it  would  be  difficult  for  him  to  secure  a  furlough 
for  the  purpose  of  attending  court  and  prosecuting  his  claim  therein.  The 
private  rights  of  individual  soldiers  can  not,  of  course,  be  permitted  to  interfere 
with  the  requirements  of  military  service.  If  it  is  apparent  that  this  soldier 
will  he  physically  incapacitated  for  service  there  can  be  no  objection  to  his 
bringing  the  action  while  he  is  in  the  service  and  prosecuting  it  after  his  dis- 
charge therefrom,  (b)  Under  section  205,  soldiers'  and  sailors'  civil  relief  act 
of  March  8,  1918  (40  Stat.  440,  443),  it  is  expressly  provided  that  the  period  of 
military  service  shall  not  be  included  in  computing  any  period  now  or  hereafter 
to  be  limited  by  any  law  for  the  bringing  of  any  action  by  any  reason  in  the 
military  service.  Consequently  this  soldier  would  lose  no  rights  by  delaying  to 
bring  action  for  his  personal  injury,  (c)  While  the  soldier  is  in  the  military 
service,  he  Is  not  entitled  to  any  compensation  under  the  terms  of  the  war-risk 
Insurance  act  of  October  6,  1917  (40  Stat.  398,  408).  If,  however,  a  discharge  is 
granted  to  him  on  account  of  disability  incurred  in  line  of  duty,  he  will  be 
entitleil  to  the  compensation  provided  therefor  in  Article  III  thereof.  He  may, 
however,  be  required  by  the  Director  of  the  Bureau  of  War  Risk  Insurance, 
under  section  313  of  the  act,  to  assign  his  cause  of  action  against  the  person 
causing  his  injury,  as  a  condition  of  receiving  compensation.  So  long  as  he  is 
in  the  military  service,  he  can  not  make  any  claim  for  compensation.  Immedi- 
ately upon  his  discharge  he  should  make  claim  setting  out  all  the  facts  to  the 
Bureau  of  War  Risk  Insurance,  Division  of  Military  and  Naval  Insurance.  By 
taking  the  matter  up  directly  with  that  bureau  after  such  discharge,  he  will  be 
informed  whether  he  is  entitled  to  any  compensation  and  the  terms  and  con- 
ditions upon  which  such  compensation  will  be  granted. 

K2. 

War  Department,  J.  A.  G.  C,  June  10,  1918.— To  The  Adjutant  General. 

1.  The  letter  in  reference,  of  May  31,  1918,  from  the  manager  of  the  El  Paso 
Electric  Railway  O).  presents  the  question  whether  a  member  of  the  Military 
Establishment  may  compromise  a  claim  for  damages  sustained  by  him  through 
the  negligence  of  a  street  car  company.  In  this  letter  it  is  stated  that  one  E3d. 
Titus,  a  soldier  stationed  at  Fort  Bliss,  was  struck  by  a  street  car-  which  was 
just  coming  to  a  stop  at  the  Fort  Bliss  station,  and  that  he  presented  a  claim 
against  the  company  for  the  Injuries  which  he  sustained  by  reason  of  the  acci- 
dent. The  manager  of  the  company,  In  a  letter  to  the  attorney  for  the  soldier, 
expressed  some  doubt  as  to  the  propriety  of  the  company  settling  with  the  sol- 
dier direct  on  account  of  the  Government  compensation  act. 

2.  Section  313,  act  approved  October  6,  1917  (40  Stat.  308,  408),  known  as  the 
war-risk  Insurance  act,  pertinent  to  the  question,  provides: 

"  That  if  an  injury  or  death  for  which  compensation  is  payable  under  this 
amendatory  Act  is  caused  under  clrcum.stances  creating  a  legal  liability  upon 
some  person  other  than  the  United  States  or  the  enemy  to  pay  damages  therefor, 
the  director,  as  a  condition  to  payment  of  compensation  by  the  United  States, 
shall  require  the  beneliclary  to  assign  to  the  United  States  any  right  of  action 
he  may  have  to  enforce  such  liability  of  such  other  person  or  any  right  which 
he  may  have  to  share  in  any  money  or  other  property  received  in  satisfaction 
of  such  liability  of  such  other  person.  The  cause  of  action  so  assigned  to  the 
United  States  may  be  prosecuted  or  compromised  by  the  director  and  any  money 
realized  thereon  shall  be  placed  to  the  creilit  of  the  compensation  fund." 

By  virtue  of  the  provisions  of  this  act,  two  courses  of  action  are  open  to  a 
member  of  the  Military  Establishment.  He  may  present  to  the  Director  of  War 
Risk  Insurance  a  claim  for  compensation  under  the  provision  of  the  above  sec- 
tion, whereupon,  as  a  condition  to  payment  of  which,  he  may  be  required  to 
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flsM^  to  the  United  States  anyv  right  of  action  he  may  have  to  enforce  the 
liability  of  the  person  who  caused  the  damage ;  or  he  may  pursue  his  right  of 
action  against  the  person  who  caused  the  injury  unaffected  by  said  section  313. 
And  this  right  thus  exercised  necessarily  includes  the  power  to  compromise 
the  claim. 


NAYIOABLE  WATERS:  Appropriations;  Alteration  of  Bridge  to  Provide 
Aecess.to  Oovernment  Plant. 

A  bridge  crossing  a  navigable  stream  prevents  the  passage  of  certain  neces- 
sary ocean-going  vessels  to  a  proposed  Ordnance  depot.  The  required  altera- 
tions, being  in  furtherance  of  a  Government  project,  may  be  included  in  the 
cost  of  the  Government  plant ;  that  the  Secretary  of  War  may  not  use  force  to 
remove  a  bridge,  but  must  remove  or  alter  it  In  accordance  with  the  statutes. 

823. 

War  Department,  J.  A.  G.  O.,  June  3,  1918.— To  The  Adjutant  General. 

1.  In  a  communication  addressed  to  the  Chief  of  Engineers,  under  date  of 
November  21,  1917,  the  Chief  of  Ordnance  reque.sted  that  steps  be  taken  by  the 
former  looking  to  the  alteration  or  removal  of  the  Anne  Arundel  County  High- 
way Bridge  across  Curtis  Creek,  Md.,  about  6  miles  below  Baltimore,  in  order 
to  permit  all  types  of  seagoing  vessels  to  dock  at  the  proposed  ordnance  depot 
and  wharf  about  a  mile  above  the  bridge.  In  this  connection  it  Is  stated  that 
the  Ordnance  Department  is  proposing  to  construct  an  ordnance  depot,  with 
wharf,  on  the  west  bank  of  Curtis  Creek,  and  this  depot  when  completed  will 
have  a  storage  capacity  of  approximately  2,000,000  s(iuare  feet  of  floor  area, 
and  will  handle  about  3,000  railroad  cars  per  month ;  that  all  shipments  from 
this  depot  will  be  made  by  lighter  and  ocean-going  vessels ;  and  that  the  bridge 
crossing  Curtis  Creek  has  a  draw  which  will  only  permit  the  smaller  size  ocean- 
going vessels  to  dock  at  the  depot.  Also,  It  is  stated  In  the  communication  that 
under  present  emergency  conditions  any  bridge  across  Curtis  Creek  should  have 
a  draw  giving  a  clear  channel  of  approximately  100  feet,  in  order  to  permit  the 
safe  passage  of  all  types  of  ocean-going  vessels  that  it  may  be  found  necessary 
to  dock  at  that  depot.  The  papers  In  reference  show  that  land  adjacent  to  the 
ordnance  depo't  has  been  purchased  by  the  Mann  Ship  Building  Co.,  which  it 
is  understood  contemplates  building  ships  for  the  Emergency  Fleet  Coriwratton, 
and  that  alteration  of  the  bridge  will  probably  be  necessary  to  provide  for  the 
pa.ssage  of  their  output.  Subsequent  investigation  by  the  Engineer  Department 
developed  that  the  bridge  was  In  a  bad  state  of  repair,  with  inadequate  width 
of  draw  room  to  accommodate  present  commerce  and  commerce  which  Is  indi- 
cated as  being  reasonably  certain  In  the  near  future,  and  that  negotiations  had 
been  In  progress  between  the  county  authorities  and  certain  private  interests 
looking  to  the  construction  of  a  more  substantial  bridge  to  replace  the  existing 
one.  The  county  officials  whx)  were  approached  on  the  question  of  the  voluntary 
alteration  of  the  bridge  advanced  the  view  that  as  a  department  of  the  Gov- 
ernment desired  the  alteration  of  the  bridge,  a  large  portion  of  the  cost  in- 
volved should  be  borne  by  the  United  States.  It  being  the  view  of  the  Chief  of 
Engineers  that  the  bridge  constituted  an  unreasonable  obstruction  to  naviga- 
tion within  the  meaning  of  section  18,  river  and  harbor  act  of  March  3, 1899  (30 
Stat.  1121,  1153,  1154),  he,  with  the  approval  of  the  Secretary  of  War,  ordered 
the  usual  hearing  In  the  matter  to  be  held.  At  this  hearing  the  previous  reports 
as  to  the  unsatisfactory  condition  of  the  bridge  were  confirmed.  In  his  In- 
dorsement of  January  19,  1918,  submitting  to  the  Secretary  of  War  the  report 
of  the  hearing,  the  Chief  of  Engineers  Invited  attention  to  a  letter  received  from 
Hon.  J.  Charles  Llnthlcum,  Member  of  Congress,  who  represented  that  the 
bridge  in  its  existing  condition  afforded  ample  facilities  for  present  navigation ; 
that  under  ordinary  circumstances  it  would  accommodate  navigation  for  the 
next  20  years;  that  the  county  was  without  funds  to  do  the  work  and  shotild 
not  be  obliged  to  borrow  the  money  to  do  the  work  or  bond  its  taxpayers  to  secure 
the  necessary  funds;  and  that  since  the  alteration  was  desired  solely  tn  the 
Interest  of  the  Government  the  county  should  not  be  compelled  to  bear  the  cost 
thereof.  It  was  also  pointed  out  by  the  Chief  of  Engineers  that  the  Mann  Ship 
Building  Co.,  which  contemplates  building  ships  for  the  Emergency  Fleet  Cor- 
poration at  its  plant  in  the  vicinity,  was  also  an  interested  party.  The  papers 
do  not  disclose  any  need  at  present  for  an  increase  in  the  draw  of  the  bridge 
other  than  to  provide  for  the  war-emergency  project.    The  Chief  of  Engineers 
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,  again  stated  it  as  his.  opinion  that  the  bridge  constituted  an  unreasonable  ob- 

j  struction  and  should  be  altered,  but  expressed  some  doubt  as  to  the  propriety 

of  requiring  alteration  to  the  extent  necessary  for  the  operations  of  the  Ord- 

,  nance  Department  and  the  Mann  Ship  Building  Co.    He  therefore  submitted  his 

re<'omniendation  in  alternative  form. 

(a)  That  in  the  event  it  was  decided  by  the  Secretary  of  War  that  the  cost 
of  alteration  should  be  borne  entirely  by  Anne  Anmdel  County,  the  usual 
notice  be  served  on  the  county  commissioners  to  alter  the  bridge  to  accord  with 
;  certain  prescribed  dimensions;  or 

(ft)   If  it  should  be  held  by  tlie  Secretary  of  War  that  the  cost  of  alteration 
,  should  be  distributed  among  the  Ordnance  Department,  the  Mann  Ship  Building 
Co.,  and  Anne  Arundel  County,  the  Chief  of  Ordnance  be  requested  to  effect 
an  arrangement  to  that  end  between  the  parties  concerned. 

The  reccHnmendation  in  the  form  stated  under  (d)  was  concurred  in  by  the 
Assistant  Secretary  of  War  in  his  memorandum  dated  January  28,  1918,  an<l 
the  Chief  of  Engineers  was  requested  to  handle  the  matter  with  the  Chief  of 
Ordnance  accordingly. 

2.  The  papers  are  now  referred  to  this  office  by  indorsement  of  The  Adjutant 
General,  apparently  for  the  purpose  of  eliciting  replies  to  certain  interrogatories 
propounded  by  MaJ.  J.  B.  Orr,  General  Administration  Bureau,  Ordnance  Office, 
by  order  of  the  Acting  Chief  of  Ordnance,  in  the  twelfth  indorsement  liereon. 
Maj.  Orr,  after  a  brief  recitation  of  the  facts  in  the  case,  states,  as  follows  : 

"  The  Ordnance  Office  endeavored  to  make  an  arrangement  with  tlie  County 
of  Anne  Arundel  in  which  tlie  Ordnance  Office  offered  to  pay  one-half  of  the 
expense  of  changing  the  draw,  and  the  County  of  Anne  Arundel  was  to  pay  the 
other  half.  It  had  been  found  impossible  to  get  the  Mann  Ship  Building  Co. 
to  contribute  any  portion.  In  the  Meanwhile  the  city  of  Baltimore  had  secured 
the  passage  of  an  act  of  assembly  annexing  a  portion  of  Anne  Arundel  County, 
including  the  Curtis  Creelc  Bridge,  to  tlie  city  of  Baltimore.  In  said  annexa- 
tion law  the  city  of  Baltimore  was  to  pay  the  county  the  value  of  the  bridge* 
but  tlds  clause  was  later  repealed  and  then  the  county  of  Anne  Arundel  re- 
fused to  pay  for  any  portion  of  the  remodeling  of  this  bridge." 

He,  therefore,  requests  the  opinion  of  the  Judge  Advocate  General  on  the 
three  questions  which  follows: 

'*  A.  Under  the  facts  as  above  stated  would  it  be  legal  for  the  Ordnance  Office 
to  n.ssume  and  pay  the  entire  cost  of  remodeling  the  draw  in  the  Curtis  Creek 
Bridge? 

''  B.  If  tlie  Secretary  of  War  made  an  order  finding  the  Curtis  Creek  Bridge 
was  not  an  olistruction  to  navigation,  would  it  be  legal  for  the  Ordnance  Office 
to  aHKume  and  pay  the  whole  cost  of  altering  the  draw  in  the  Curtis  Creek 
Bridge? 

'*(>.  If  the  Secretary  of  War  made  an  order  finding  that  the  bridge  was  an 
obstruction  to  navigation  and  directing  the  owners  to  remove  the  obstruction 
within  a  limited  period,  and  the  owners  did  not  remove  tlie  obstruction 
within  said  period,  would  the  Secretary  of  War  have  the  authority  to  remove 
by  force,  if  necessaiT,  the  said  bridge  or  so  much  thereof  as  he  had  found  to 
be  an  obstruction  to  navigation?" 

Question  "A."  It  is  clear  from  the  papers  in  reference  that  the  width  of 
the  draw  of  thU  bridge  is  amply  sufficient  to  accommodate  present  commerce 
and  also  to  accommodate  the  normal  increase  of  commerce  in  tlie  immedinte 
future.  It  is  not,  however,  sufficient  to  accommodate  the  emergency  commerce 
w^hich  will  follow  the  establishment  of  the  Ordnance  depot  and  the  Mann  Ship 
Building  Co.,  the  accommodation  of  which  will  require  a  clearance  through 
the  draw  of  90  to  100  feet  This  increase  in  the  clearance  Is  needed  only  in 
the  interests  of  the  temporary  war  plants,  and  is  not  demanded  b>  the  interests 
of  general  commerce  or  navigation.  With  the  passing  of  the  emergency  will 
pass  also  the  need  of  such  width  of  clearance.  If  the  exigencies  of  existing 
commerce  demand  the  location  of  a  temporary  war  plant  where  the  alteration 
of  a  bridge  is  essential  to  the  proper  maintenance  and  operation  of  such  plant, 
and  the  alteration  is  required  for  that  puri>ose  only,  there  is  no  soimd  reason 
why  the  cost  thereof  should  not  be  borne  by  the  Government  as  a  part  of  the 
cost  of  the  general  project.  The  alteration  would  not  be  in  the  interest  of 
general  navigation  or  commerce,  but  solely  for  the  purpose  of  accommodating 
an  abnormal  conunerce,  temporary  in  character,  created  by,  and  due  to  the  war 
emergency  plant  establishetl  and  oi)erated  by  the  Government  In  these  circum- 
stances it  would  seem,  therefore,  inequitable  to  require  local  interests  to  pay. 
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the  cost  of  the  alteration  of  a  bridge  which  is  made  to  meet  the  temporary 
needs  of  the  Government 

Concluding  from  the  papers  in  reference  tliat  the  suggested  alteration  of  the 
bridge  is  entirely  in  the  interest  of  the  Government  and  it  would  be  in  further- 
ance of  tbfi  general  governmental  project,  such  alteration  may  be  r^^arded  as  a 
part  of  the  maintenance  and  operation  of  the  Government-owned  plant,  and 
therefore  tlie  cost  thereof  may  be  Included  in  the  cost  of  ttie  establishment  of  the 
plant. 

Question  **  B/'  If  any  order  should  be  made  finding  that  the  bridge  was  not  an 
obstruction  to  general  navigation  or  commerce,  but  ^^•as,  however,  an  obstruc- 
tion to  the  temporary  commerce  created  by  and  due  to  the  establishment  of  tiio 
ordnance  depot,  and  that  the  alteration  of  the  draw  of  the  bridge  would  be  in 
furtherance  of  the  Ordnance  depot  project,  it  Is  my  view  that  it  would  be  lawful 
for  the  Ordnance  office  to  assume  and  pay  the  whole  cost  of  altering  tlie  draw. 
I  do  not  think  it  is  necessary  that  an  order  of  this  character  should  be  made. 

Question  "G"  is  answered  in  the  negative.  The  Secretary  of  War,  in  tlie 
execatioQ  of  the  laws  r^ating  to  obstructions  to  navigation,  has  no  general 
authority,  but  only  such  as  may  have  been  invested  In  him  by  Congress.  He  is 
not  authorized,  under  the  law,«  to  employ  force  to  remove  a  bridge,  and  in  the 
absence  of  legislatiim  conferring  this  authority  he  is  without  the  power  to  do  so. 
Th?  statute  provides  the  method  by  which  the  removal  or  alteration  of  a  bridge 
may  be  enforced,  and  the  procedure  prescribed  by  the  statute  must  be  strictly 
followed. 


PAT  AND  ALLOWANCES:  Mess  SergeaMt;  Pay  •f  Soldier  Detailed  as  Mess 
Sergeaat  im  Orgaaiiatien  Where  Orjide  ^f  Mess  Sergeant  is  Not  Previded 
fcy  Law. 

An  enlisted  man  belonging  to  a  headqimrters  detachment  of  a  machine-gun 
battalion,  assigned  to  duty  as  mess  sergeant.  Is  entitled  to  additional  pay  of  $0 
per  month  under  Army  Regulations  1346,  allowing  su<di  extra  pay  to  men  de- 
tailed as  mess  sergeants  in  the  arms  of  the  service  for  which  the  grades  of  mess 
sergeants  are  not  provided.  Headquarters  detachments  of  machine-gun  bat- 
talions are  not  specifically  provided  for  by  statute,  but  are  organized  as  special 
and  technical  troops  under  tlie  last  proviso  of  section  2,  s^ective  draft  act  of 
May  18, 1917  (40  Stat  76,  78).  They  are  provided  for  In  Tables  of  Organisa- 
tion, but  such  tables  do  not  provide  a  mess  sergeant,  nor  do  they  provide  a  non- 
commissioned officer  available  for  this  work. 

242.1. 

War  Department,  J.  A.  G.  O.,  June  8,  1918.— -To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  the  commanding  general  Thirty-eiglith 
Di\ision,  Camp  Shelby,  Miss.,  refers  to  this  office  f<M*  an  opinion  the  question 
raised  by  the  officer  commanding  the  Headquarters  Detachment,  One  hundred 
thirty-ninth  Machine  Gun  Battalion,  as  to  whether  an  enlisted  man  of  that 
detachment  assigned  to  duty  as  mess  sergeant  is  entitled  to  additional  pay  of  $6 
per  month  under  the  provisions  of  Army  Regulations  1346.  It  is  stated  that  this 
detachment,  consisting  of  42  enlisted  men,  including  a  cook.  Is  provided  for  in 
l^bles  of  Organization,  but  such  tables  do  not  provide  a  mess  sergeant,  nor  do 
they  provide  a  noncommissioned  officer  available  for  this  work,  and  that  there- 
fore It  has  been  necessary  to  detail  a  private  first  class  to  perf<H*m  the  duties  of 
mess  sergeant. 

2.  Paragraph  1346,  Army  Regulations,  provides  that  "In  the  arms  of  the 
service  for  which  the  grade  of  mess  sergeant  is  not  provided  men  detailed 
as  mess  sa*geants  are  entitled  to  the  pay  of  the  grades  actually  held  an(l 
|6  per  month  additional  pay  imder  the  act  of  Congress  approved  May  11, 
1908 '^  (85  Stat.  106).  Mess  sergeants  are  provided  for  by  statute  for 
machine-^n  companies  belonging  to  and  forming  parts  of  regiments 
of  Infantry  and  Cavalry.  See  sections  17  and  18,  national  defense  act 
of  June  8,  1916  (39  Stat.  166,  177,  178).  But  as  to  the  additional  machine- 
gun  companies  authorized  by  section  1,  act  of  May  18,  1917  (40  Stat.  76), 
it  is  provided  that  they  shall  consist  of  such  commissioned  and  enlisted  per- 
sonnel as  the  President  may  prescribe.  Headquarters  detachments  of  machine- 
gun  battalions  are  not  specifically  provided  for  by  statute,  and  it  is  assumed 
that  they  are  organized  as  special  and  technical  troops  under  the  last  proviso* 
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of  section  2,  selective  draft  act  of  May  18,  1917,  supra.  Since,  therefore.  It  ap- 
pears that  such  troops  do  not  belong  to  any  arm  of  the  service  for  which  mess' 
sergeants  have  been  specifically  provided  by  law,  it  Is  the  view  of  this  office 
that  where  the  grade  of  mess  sergeant  has  not  been  specified  therefor  in  the 
Tables  of  Organization  enlisted  men  may  be  detailed  as  mess  sergeants  under 
the  conditions  prescribed  in  Array  Regulations  1346.  In  ttie  present  case  it  is 
the  view  of  this  office  that  the  enlisted  man  detailed  as  mess  sergeant  is  entitled 
to  $6  per  month  In  addition  to  the  pay  of  liis  grade. 


PAT  AND  ALLOWANCES:  Right  to  Increase  Pay  for  Exercisinir  Hiirlier 
Command. 

To  entitle  an  officer  to  receive  the  additional  pay  provided  by  section  7,  act  of 
April  20,  1898  (30  Stat.  364,  365),  he  must  not  only  have  been  assigned  to  duty 
in  orders  Issued  by  competent  authority,  but  the  issuance  of  such  orders  must 
Imve  been  necessary  to  place  the  officer  In  the  higher  command ;  Humphreys  v. 
United  States  (38  Ct.  CI.,  689,  691),  United  States  v.  Mitchell  (205  U.  S.,  161). 
Orders  are  not  necessary  within  the  meaning  of  the  statute  in  any  case  where 
the  duties  of  the  higher  command  devolve  upon  the  subordinate  officer  by  senior- 
ity without  the  aid  of  the  order  assigning  him  thereto. 

241.1. 

War  Department,  J.  A.  G.  O.,  June  3,  1918. — To  the  Division  Judge  Advocate, 
Fortieth  Division. 

1.  You  request  confirmation  or  correction  of  your  views,  May  18,  1918,  with 
respect  to  the  claim  of  Capt.  John  H.  Nankivell,  One  hundred  fifty-seventh  Infan- 
try, for  extra  pay  for  exercising  a  higher  command.  You  state  that  Capt.  Nanki- 
vell under  verbal  orders  of  the  regimental  commander,  confirmed  in  writing 
April  10,  1918,  has  been  in  command  of  the  battalion  during  the  absence  of  the 
major  commanding  It,  who  has  been  on  detached  service  with  the  American 
Expeditionary  Forces  since  February  2,  1918;  that  you  have  arrivetl  at  the  con- 
clusion that  Capt.  Nankivell  is  not  entitled  to  the  Increased  pay  claimed  because 
he  is  not  "  exercising,  under  assignment  in  orders  Issued  by  competent  authority, 
a  command  above  that  pertaining  to  his  grade ; "  for  the  reason  that  the  regl-^ 
mental  commander  is  not  such  competent  authority,  the  regiment  being  part  of 
this  division;  and  because  "if  he  is  rightfully  performing  the  duties  of  the 
higher  grade  it  is  simply' by  reason  of  his  seniority,  but  In  that  case  he  Is  not 
entitled  to  the  additional  pay." 

2.  This  office  concurs  in  the  conclusion  reached  by  you  that  Capt.  Nankivell  Is 
not  entitled  to  Increased  pay  for  exercising  a  higher  command.  A  sufficient 
ground  for  this  view  is  that  he  exercised  his  command  by  virtue  of  seniority,  so 
that,  apart  from  any  question  as  to  the  competency  of  the  order  assigning  him  to 
the  duty,  the  order  was  superfluous.  See  decision  of  the  Supreme  Court  In 
Mitcheirs  case  (205  U.  S.,  161),  wherein  It  was  held  that  "  where  an  officer  exer- 
cises a  command  in  pursuance  of  order  above  that  of  his  grade,  by  reason  of  being 
the  senior  officer  present,  he  was  not  entitled  to  recover  the  difference  between 
the  pay  of  his  proper  grade  and  that  of  the  higher  command  exercised  by  him." 
See  also  Walker's  case  (43  Ct.  Cls.  1),  wherein  it  was  held,  quoting  from  the 
syllabi,  that  "  the  Intention  of  the  statute  is  to  allow  to  officers  who  under  proper 
assignments  assume  higher  commands  and  greater  responsibilities  a  high  rate  of 
pay,  but  this  Increased  pay  Is  only  allowed  in  cases  where  any  assignment  by 
order  Is  necessary.** 

War  Department,  J.  A.  G.  O.,  June  19, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  on  the  question  submitted  by  MaJ.  Ker- 
win  W.  Kinard,  Medical  Corps,  United  States  Army,  Fort  Riley,  Kans.,  with 
reference  to  the  right  of  First  Lieut.  Ralph  McReynolds,  Medical  Reserve  Orps, 
to  receive  additional  pay  authorized  by  section  7,  act  of  April  26, 1898*  (30  Stat. 
364,  365),  In  the  case  of  an  officer  exercising  higher  command  under  assignment 
In  orders  Issued  by  competent  authority.  Lieut.  McReynolds  has  submitted  the 
following  certificate  in  accordance  with  the  requirements  of  Army  Regulations 

"t2fi7  • 

"  I  hereby  certify  that  I  have  been  In  command  of  Field  Hospital  Conipany  No. 
19,  Medical  Officers*  Training  Camp,  Fort  Riley,  Kans.,  continuously  from 
December  6,  1917,  to  May  4,  1918,  and  that  I  have  not  been  relleypd  f rom  that 
command  to  date,  May  4, 1918.** 
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•  2.  The  orfJer  assdi^iiiiig  Lieut.  McReynolds  to  duty  as  commanding  officer  of 
Field  Hospital  Comimny  No..  19  was  contained  in  Special  Order  No.  166,  Head- 
quc»rters  Meftical 'Officers'  Training  Camp,  Fort  Riley,  Kans.,  December  6,  1917, 
reading  as  follows : 

"9.  Capt.  E.  A.  Meyerding,  Medical  Reserve  Corps,  is  relieved  from  further 
duty  with  Field  Hospital  Company  No.  19  and  is  assigned  as  commanding  officer 
of  Field  Hospital  No.  41. 

"  First  Lieut.  Ralph  McReynolds,  Medical  Reserve  Corps,  is  assigned  as  com- 
manding officer  of  Field  Hospital  Company  No.  19,  vice  Capt.  E.  A.  Meyerding, 
relieved." 
.  The  act  of  April  26, 1898,  supra,  provides : 

•*  Sec.  7.  In  time  of  war  every  officer  serving  with  troops  operating  against  an 
enemy  who  shall  exercise,  under  assignment  in  orders  issued  by  competent  au- 
thority, a  command  above  that  pertaining  to  his  grade,  shall  be  entitled  to  receive 
the  pay  and  allowances  of  the  grade  appropriate  to  the  command  so  exercised : 
Providedy  That  a  rate  of  pay  exceeding  that  of  a  brigadier-general  shall  not  be 
paid  in  any  case  by  reason  of  such  assignment.'* 

The  limitations  of  this  statute  are  well  settled  by  construction  of  the  account- 
ing officers,  the  Attorney  General,  and  the  courts,  including  the  Supreme  Court  of 
the  United  States.  In  order  to  entitle  an  officer  to  the  benefits  of  the  act  he 
must  not  only  have  been  assigned  to  duty  In  orders  issued  by  competent  au- 
thority, but  the  issuance  of  such  orders  must  have  been  necessary  to  place  the 
officer  in  the  higher  command.  It  is  not  considered  that  orders  are  necessary 
within  the  meaning  of  the  statute  in  any  case  where  the  duties  of  the  higher 
command  devolve  upon  the  subordinate  officer  by  reason  of  seniority  without 
the  aid  of  the  order  assigning  him  thereto.  Humphreys  v.  United  States  (38  Ct. 
CIS.  689,  691)  ;  United  States  v.  Mitchell  (205  U.  S.  161).  In  tlie  Humphreys 
case  the  Court  of  Claims  said : 

"  This  Is  a  statute  which  must  be  interpreted  by  referring  to  the  facts  and 
circumstances  which  have  existed  in  preceding  *  times  of  war '  and  to  the  mili- 
tary usages  which,  unchanged,  will  continue  to  exist  In  subsequent  wars.  There 
always  have  been  exigencies,  such  as  battles  and  unexpected  combinations,  in 
which  a  body  of  troops  is  left  or  assembled  without  a  designated  commanding 
officer.  In  such  cases  the  command  devolves  upon  the  officer  highest  In  rank  or 
senior  In  commission.  It  is  his  duty  eo  instanti  to  assume  command.  .  Such 
commands  are  temporary  in  their  nature,  continuing  only  as  long  as  the  circum- 
stances may  require.  They  do  not  need  an  order  *  by  competent  authority  *  to 
create  them  or  to  dissolve  them. 

"  There  are  also  in  every  army  permanent  organizations,  such  as  regiments, 
and  companies.  A  regiment  is  the  unit  of  an  army,  and  a  company  is  the  unit 
of  a  regiment.  Within  these  units  the  same  principle  prevails.  If  a  colonel  is 
wounded  or  assigned  to  other  duty,  the  lieutenant-colonel  assumes  command ;  if 
the  lieutenant-colonel  is  Incapacitated,  the  senior  major  takes  his  place ;  If  a  cap- 
tain is  absent,  his  first  lieutenant  becomes  commanding  officer  of  the  company ; 
if  the  first  lieutenant  can  not  act,  the  second  lieutenant  assumes  command.  Con- 
versely, when  the  colonel  returns  to  the  regiment  the  lieutenant-colonel  ceases 
to  command ;  when  the  captain  Is  again  present  for  duty  the  lieutenant  no  longer 
acts  as  captain.  Moreover,  the  duties  of  these  officers  extend  beyond  the  assem- 
blage of  troops  for  battle  or  drill  or  parade  to  the  business  of  the  army — to  the 
procurement  and  distribution  of  subsistence,  of  clothing,  of  pay,  of  camp  equip- 
page,  of  arms,  ammunition,  and  hospital  supplies,  of  horses,  forage,  and  trans- 
portation. But  in  none  of  these  cases  is  an  '  assignment  in  orders  issued  by  com- 
I)etent  authority '  necessary.  These  additional  duties  are  neither  honors  nor 
burdens  placed  upon  the  officers  by  competent  authority ;  they  are  the  ordinary 
incidental  duties  of  military  official  life  which  go  with  each  officer's  commission." 

3.  If  in  the  present  case  Lieut.  McReynolds  was  an  officer  belonging  to  Field 
Hospital  Company  No.  19,  he  succeeded  to  the  command  of  the  company  by  reason 
of  seniority  under  the  provisions  of  Army  Regulations  267,  268.  He  would  not, 
therefore,  be  entitled  to  the  benefits  of  the  act  of  April  26, 1898. 


PORT  OF  EMBARKATION:  Action  of  Commanding  Officer  in  Cases  InrolT- 
Ing  Dismissal  of  Officers. 

The  commanding  general  of  a  port  of  embarkation  does  not  fall  within  the 
list  of  revising  authorities  containetl  In  General  Orders,  No.  7,  War  Department, 
•1918.    Consequently  such  officer,  after  acting  upon  a  sentence  of  dismissal,  must 
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forwoi^  tike  record,  Form  IS,  Manual  for  Oourts-MartiaL,  pi«e  ^3;,  for  the«ctlon 
of  the  President,  and  must  not  atteiDpt  to  retain  Jurisdiction  niter  tbe  record 
of  trial  lias  boen  reviewed  in  tbe  offloe  of  the  Judge  Advocate  <ireDeral. 

JwK  ^  1918. 
25a4. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  Tiie  Judfle  Advocate,  Pert  of  finbarkatioa. 
Sul)iect:  Action  of  revlewJag  acitliarity  to  issmes  of  disnlssal. 

1.  In  records  of  trial  of  officers  by  general  courts-martial  recently  vcrriveA 
tlirough  your  office,  where  sentences  «Ktmd  to  ^ismiama^  It  Is  observed  that  the 
oonittiiuadjiig  jseneral  in  Mn  -artioii  upea  the  eentenoe  tes  at^eraq^ted  to  retain 
Jo ri miction  for  firrtber  tmd  «oirective  aKtkNi  aifter  tbe  records  of  trial  tat^e 
befm  reviewed  in  tlds  office,  m»  tbofask  -ench  ca^es  came  vnder  General  OrOeta, 
Nio.  Z,  War  DeiMrtMettt,  1918.  So  far  as  conoenn  dfaanfo-sal  «f  offioera,  that  arder 
reguiates  ti»e  action  o€  thase  veviewif^  a«tborities  atone  wtio  are  vested  with 
the  authority  to  contirm  sentences  of  dtsmtssal.  Sn<A  •officeni  ia  time  of  war 
art*  tlie  oorananding  geaeral  of  the  Anay  ia  tbe  fleU  ar  tbe  eewmaadiag  jkpu- 
erAi«  of  a  territorial  departBien>t  or  diridoa.  See  ArtidsB  of  War  46.  The 
coinOiaiMaAg  general  of  tbe  |M>rt  nf  ^rahnrkatian  does  aot  fall  withfa  Ihiis  Oat  «f 
re\'ie^ias€:  aiitboritiea.  For  that  neaaon  the  cwnmafidiiig  ^enf^sal  «f  tbe  fwrt  of 
emliarkatioa.  after  acting  i«Kn  nmtfoces  of  disniftsBal*  BhoaU  forward  the  record 
for  ti^  «<*tioB  af  tbe  Preaideot.  The  fiorm  to  be  aaed  in  fefrwmr&bjg  tbe  rooerd 
is  Foi-TO  15,  Manaai  for  Conrts-Maitial,  page  87S. 


RECORD:  Anthentication;  Correction  Thereof,  Priar  to  Aathemtksaiiaii. 

Tlie  trial  judge  advocate  is  ehaiysBd  a^ltb  t^  preparatioa  af  the  I^6oord  ^ 
trial  and  it  is  his  dut^  to  see  that  it  contalas  a  full  redtal  of  the  detalls  of 
tXw  trial.  If,  in  transcribing  the  ftroeeedlngSL  tbe  reporter  fails  to  record 
something  wliich  in  fact  occtimed  at  the  trial,  either  the  Judge  advocate  or  the 
president  Is  at  liberty  to  oorrect  tlie  proceedings  prior  to  the  aathentlcatlofi 
thereof,  ao  that  the  record  ma^'  :t>e  aiade  to  coafona  with  what  actualls'  traa- 
8pir«d  before  the  court.  In  case  micb  oorrectioa  ia  made  hy  an  erasure  or 
iiiterllaeatioa,  tl»e  initials  of  the  judge  advocate  ar  of  tbe  president  ahouid  Iw 
affixed  to  the  face  oT  the  record  at  the  place  of  saoh  erasiine  or  laterllacatiau. 
Tlte  aatlientkration  of  tite  roooixl  is  an  act  •of  tlie  court,  althoi^  aoconpUal^ed 
by  tlte  algaatures  of  the  Judge  advocate  a<Bd  the  president.  If  It  he  -ooasiderad 
Bec^e.s6ary,  the  court  umj  ressnoiahle  to  verify  the  rocotid  hefere  it  he  avthentl- 
eated,  but  the  veii&cation  of  the  recard  by  the  Judge  aitvooate  ami  the  iireaideat 
as  6tib^<cribed  by  them  as  auffic^ient. 

JtrN£  3,  1918. 

250.4. 
Froai :  The  Office  of  the  J-udge  Advocate  General. 
To :  "Hie  Jiidge  Adwjcate,  Seveath  IMiisieB. 
Subject :  Authenticatlein  af  record  -ef  ti'ial  hy  j^eiieral  oaurt-iaartiaL 

1.  The  foflowiwg  questions  are  presented  in  ymir  office  letter  of  May  22,  IWfi : 
<«)  Is  it  necessary  for  a  general  cowrt ^martial  to  convene,  after  coiiq>k44on 

of  a  trial,  for  tbe  piwpose  of  at)o|»ting  «je  record  of  trial  and  ^recttng  its 
authentication? 

(?>)  If  the  reporter  has  omitted  somettiing  from  t*>e  record  iv^hlch  in  fac* 
occurred  during  the  trial,  shoald  the  Judge  advocate  er  fwesident  of  the  'cmirt 
iitf^ert  the  omission,  witliout  formally  assembling  the  court  to  correct  the  record? 

In  dealing  with  these  questions  it  is  assumed  that  they  relate  to  a  time  prior 
to  the  authenticatlan  of  the  recm*d  of  trial  as  required  by  the  thirty-third 
nrticle  of  war. 

2.  The  trial  jud-ge  advocate  1«  charged  with  the  T«*epara1lon  of  tbe  record  of 
trial  and  it  is  his  duty  to  see  that  it  contains  a  full  recital  of  the  details  of 
the  trial.  If.  in  transcribing  the  proceedings,  the  reporter  fails  to  record 
something  which  In  feet  -occurred  at  the  trial,  -either  the  Judj^e  advocate  or  the 
president  is  at  liberty  to  correct  the  proceedings  so  that  tiie  ret*0Pd  inay  be  maide 
to  conform  witli  what  actually  transpinMl  before  the  court.  In  case  such  cor- 
rect if  m  is  ma^*  by  an  eniMiTe  or  interllneatkai,  the  iaitials  of  the  Judge  advo- 
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cate  or  ^  the  preskieat  sbonld  te  affixed  to  the  face  of  tlie  record  at  tbe  place 
of  sucli  erasiu!^  or  Interlineatiaii.  The  ««tkeoUcatloQ  of  the  record  ia  an  act 
of  the  court,  although  accomplished  by  the  signature  of  the  judge  and  tlte 
president.  If  it  be  eoa^dei^ed  oecesaary,  the  court  may  raaasenble  to  Teri^ 
the  record  before  it  be  autlienticated,  but  the  verification  of  tlie  record  by  the 
Judge  advocate  and  the  presideot  as  subsCTlbed  i>y  tb^n  is  sufficieat. 


DESERTION:   CosstraotlTe  Pardon   of  Teebnieal  Deserter;   Renoval    el 
Charge  of  D^ertion. 

Ab  enlisted  maa  of  the  National  Guard  of  Missouri  failed  to  respond  to  tlie 
Pre»dc»it's  call  of  bis  organlEation  to  Federal  service.  He  b^leved  himself  to 
have  be^i  automatically  discharged  from  the  National  Guard  of  l^Iissourl  by 
reason  of  having  i^emoved  his  place  of  residence  from  that  State.  He  is  now 
an  officer  in  t^e  National  Army,  aad  the  commanding  general  of  tbe  division 
with  which  he  is  now  serving  recommends  tbat  he  be  retained  ia  such  division, 
and  seeks  authority  to  remove  the  techalcal  diai^ge  of  desertion  against  such 
officer.  Paragraph  131,  Army  Regulations,  confers  on  such  commanding  general 
no  authority  to  restore  this  officer  to  duty.  To  do  so  be  would  bave  to  restore 
the  officer  to  duty  as  an  enlisted  man,,  and  this  would  Involve  the  cancellation 
of  his  commission  in  the  National  Aimy  and  a  termination  of  bis  ^Jitus  as  a 
commisslooed  officer,  with  which  be  has  been  invested  tbrougb  appointment  by 
the  President.  CoaseQuently  this  offioer  Should  either  be  brought  to  trial  for 
the  desertion  committed  by  him  while  an  enlisted  man  or  should  be  allowed  to 
continue  bis  service  in  his  present  status  as  a  commissioned  officer.-  If  the 
War  Department  should  dedde  to  bold  Mm  for  service  in  iiis  present  status, 
this  would  amount  to  a  constructive  pardoa  of  his  desertion,  but  would  not 
operate  to  I'emove  tlie  fact  of  sucb  desertion  from  the  records  dtber  of  the 
War  D^^rtment  or  of  the  State  of  Mlssoarl,  If  a  record  of  bis  desertion  Is 
there  kept. 

251. 

War  Department,  J.  A.  G.  O.,  June  4,  ISIS.— To  The  Adjutant  General. 

1.  These  papers  relate  to  the^case  of  Second  Irieut.  F.,  Quartermaster  Corps, 
National  Army. 

Lieut.  F.  was  formerly  an  enlisted  man  in  the  First  Infantry,  Missouri  Nu- 
tional  Guard,  and  as  sui^  &lled  to  answer  tbe  President's  call  of  March  26, 
ldl7,  calling  the  First  InCastir,  Missouri  National  Guard,  into  tbe  Federal 
service.  He  Is  technically  a  deserter  from  tbat  organization.  The  x^vp^i^  li^ 
r€^efence  show  that  Lieut.  F.  now  claims  that  be  believed  be  was  automatically 
discharged  from  the  National  Guard  of  Missouri  by  reason  of  removing  his  resi- 
dence from  tbat  Stata  In  a  letter  dated  October  6,  1917,  addressed  to  Lieut. 
Ool.  B.  H.  Dorsey,  at  Camp  Grant,  Rockford,  111^  Lieut.  F.  Is  accused  by 
Capt.  C.  with  being  a  deserter  from  the  National  Guard,  witb  having  emfoeasded 
money  from  the  Missouri  Paint  &  Varnish  Co.,  and  with  having  contracted  debts 
in  Texas  which  be  never  paid.  Upon  .receipt  of  tbese  charges,  Lieut.  F.  was 
called  before  the  commanding  general  of  the  Eighty-sixth  Division  and  <jues- 
tioned  concerning  the  same.  He  appears  to  have  made  sucA  straightforward 
relies  and  to  have  so  favorably  Impressed  the  said  commanding  general  that 
the  latter  recommended  tbat  the  "matter  be  stralfi:htened  out  in  Lieut.  F,*a 
Interests  and  that  be  l>e  continued  in  the  service  where  he  now  Is  and  where 
he  Is  giving  complete  satisfaction."  The  letter  embodying  this  recommendation 
is  not  attached  to  the  papers  In  reference,  but  a  brief  of  the  said  letter  Is  so 
attached.  These  papers  show  that  the  first  Indorsement  of  The  Adjutant  Gen- 
eral on  the  said  letter  Is  as  follows: 

*'  Lieot.  F.'a  letter,  attached,  shows  that  be  failed  to  answer  the  President's 
call  of  March  26,  1917,  and  that  he  is  therefore  technically  a  deserter.  Ills  re- 
moval from  Missouri  may  have  automatically  released  him  from  service  In 
that  State,  depending  on  the  local  law,  but  it  could  not  release  him  from  that 
part  of  bis  oath  of  enlistment  which  bound  him  to  the  United  States.  Under 
paragraph  131,  Army  Regulations,  Lieut.  F.  may  be  restored  to  duty  by  order 
of  his  division  commander,  but  his  record  can  not  be  cleared  of  the  charge  of 
deaertiOB,  however  hoqfjst  his  belief  may  bave  been  that  be  was  *  automatically 
discharged,*  except  by  an  act  of  Congresa^ 
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Upon  receipt  of  the  first  indorsement,  just  quote<l,  the  conimanding  general 
of  the  Eighty-sixth  Division  in  the  third  indorsement  aslts  a  question,  as  fol- 
lows : 

"  If  I  can  restore  Lieut.  F.  to  duty  under  Army  Regulation  131,  why  can  not 
I  remove  the  charge  of  desertion  as  therein  authorized,  as  at  worst  and  under 
the  first  indorsement  he  is  only  'technically  a  deserter'?" 

It  is  this  question  which  this  office  Is  now  called  upon  to  answer. 

2.  Paragraph  131,  Army  Regulations,  authorizes  a  commanding  ofllcer  to  do 
one  of  two  things,  (a)  restore  a  deserter  to  duty  without  trial  or  (6)  set  aside 
the  charge  of  desertion  as  having  been  erroneously  made.  This  paragraph  pro- 
vides that  a  deserter  will  not  be  restored  to  duty  without  trial  unless  the 
desertion >s  admitted,  in  which  case  the  charge  of  desertion  is  not  removed,  nor 
is  the  soldier  relieved  of  any  of  the  forfeitures  attached  to  that  offense.  He 
must  make  good  the  time  lost  by  desertion,  refund  the  reward  for  apprehension 
and  delivery,  and  forfeit  pay  while  absent.  Obviously  this  regulation  does  not 
fully  meet  the  question  presented  In  the  present  case.  The  regulation  ad- 
dresses itself  to  the  case  of  a  deserter  who  either  returns  to  duty  or  is 
apprehended  and  delivered  at  a  military  post,  and  concerning  whom  it  becomes 
the  duty  of  the  proper  commanding  oflJcer  to  decide  whether  he  shall  be  re- 
turned to  duty  without  trial  or  whether  charges  of  desertion  which  may  have 
been  made  shall  be  removed  as  erronecwisly  made.  In  the  present  case  an"  officer 
In  the  National  Army  is  charged  with  having,  while  an  enlisted  man,  deserted 
from  the  National  Guard  of  the  State  of  Missouri,  while  that  organization 
was  in  the  Federal  service.  He  sets  up  a  claim  that  he  believed  himself  to  have 
been  automatically  discharged  from  the  National  Guard  of  Missouri  by  reason 
of  removing  his  place  of  residence  from  that  State.  While  the  papers  in 
reference  do  not  disclose  the  exact  status  of  this  officer,  an  Informal  inquiry  ' 
at  The  Adjutant  General's  Oflflce  has  developed  the  fact  that  the  Initial  muster 
roll  of  the  Supply  Company  of  the  Blrst  MissoiH'l  Infantry,  on  its  entry  into  the 
Federal  Reserve  in  1917,  shows  that  Frank  F.,  who  enlisted  July  15,  1916,  was  .' 
dropped  from  the  rolls  as  a  deserter  April  11,  1917,  while  serving  as  a  wagoner. 
The  Adjutant  General's  OflSce  has  no  record  of  his  return  to  mlUtapy  control 
other  than  that  which  is  afforded  by  the  papers  now  in  reference. 

It  follows  from  these  considerations  that  the  postulate  of  the  commanding 
general  of  the  Eighty-sixth  Division  Is  Incorrect.  He  can  not  restore  Lieut.  F. 
to  duty  within  the  meaning  of  Army  Regulations,*  131,  To  do  so  he  would  have 
to  restore  him  to  duty  as  an  enlisted  man,  and  this  would  Involve  the  cancella- 
tion of  his  commission  In  the  National  Army  and  a  termination  of  his  status 
as  a  commissioned  officer,  with  which  he  has  been  invested  through  appointment 
by  the  President.  This  Incorrect  postulate  affords,  therefore,  no  ground,  either 
In  law  or  reason,  ui)on  which  the  powder  which  the  division  commander  desires 
to  exercise  can  be  sustained.  Moreover,  It  appears  from  the  records  of  the  War 
Department  that  the  charge  of  desertion  was  not  erroneously  made  in  this 
case.  A  removal  of  the  charge  would  not,  therefore,  be  authorized  even  though 
the  controlling  features  of  this  case  heretofore  discussed  did  not  obtain. 

3.  Under  the  circumstances  presented  one  of  the  following  courses  should  be 
adopted:  (a)  Lieut.  F.  should  either  be  brought  to  trial  for  the  desertion  com- 
mitted by  him  while  an  enlisted  man,  or  (b)  he  should  be  allowed  to  continue 
his  service  in  his  present  status  as  a  commissioned  officer,  as  recommended  by 
the  commanding  general  of  the  Eighty-sixth  Division.  If  the  department  de- 
cides to  hold  him  for  service  In  his  present  status,  this  would  amount  to  a 
ccmstructlve  pardon  of  his  desertion,  but  would  not  operate  to  remove  the  fact 
of  such  desertion  from  the  records  either  of  the  War  Department  or  of  the 
State  of  Missouri  if  a  record  of  his  desertion  Is  there  kept. 


GOYERNMENT  AGENCIES:  Post  Exchanires;  Status  of,  and  Liability  for 
Obligations. 

Post  exchanges  are  maintained  under  Special  Regulation  No.  59,  War  Depart- 
ment, 1917.  They  are  a  part  of  the  military  system  of  administration  estab- 
lished by  Army  Regulations,  and  have  been  recognized  by  statute  as  Government 
agencies  or  instrumentalities.  A  post  exchange  is  a  voluntary,  unincorporated 
cooperative  association  of  Army  organizations,  a  kind  of  a  cooperative  store, 
in  which  all  share  the  benefits  and  all  assume  a  position  analogous  to  that  of 
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partners.  Contracts  to  purchase  goods  entered  into  by  the  proper  officers  of  a 
post  exchange  should  be  tested  by  the  same  rules  of  obligation  which  govern 
like  agreements  of  individuals.  In  the  event  of  an  inability  on  the  part  of  a 
post  exchange  to  pay  its  debts,  the  organizations  which  participate  in  the  post 
exchange  should  themselves  pay  off  all  such  obligations  in  proportion  to  their 
respective  interests  in  the  exchange. 

158. 

War  Department,  J.  A.  G.  C,  June  4,  1918. — ^To  The  Adjutant  General. 

1.  The  accompanying  letter,  dated  May  20,  1018,  from  John  C.  Vaughan,  of 
St.  Ix)uis,  Mo.,  raises  questions  as  to  the  attitude  of  the  War  Department  toward 
post  exchanges,  in  regard  to  enforcing  payment  of  debts  incurred  by  exchanges 
a4id  the  necessity  for  exchanges  to  fulfill  their  contractual  agreements  to  pur- 
chase goods,  and  whether  the  organizations  composing  said  exchanges  or  the 
officers  thereof  will  be  required  to  make  good  deficiencies  when  exchanges  be- 
come insolvent 

2.  Poet  exchanges  were  not  established  by  Congress,  but  are  maintained  under 
Special  Regulation  No.  59,  War  Department,  1917.  They  are  thus  a  part  of  the 
military  system  of  administration  established  by  Army  Regulations,  and  have 
been  recognized  by  statute  as  Government  agencies  or  instrumentalities. 

3.  A  post  exchange  is  not  a  corporation  but  a  voluntary,  unincorporated 
cooperative  association  of  Army  organizations  which  have  paid  for  their  shares 
in  a  Joint  venture,  taking  the  form  of  a  kind  of  cooperative  store  In  which  all 
are  to  share  the  benefits.  The  organizations  which  enter  into  such  a  Joint 
venture  assume  a  position  very  analogous  to  that  of  individual  partners  in  a 
partnership  undertaking. 

4.  It  is  the  opinion  of  this  office  that  all  contracts  to  purchase  goods  entered 
into  by  the  proper  officers  of  a  post  exchange  should  be  tested  by  the  same  rules 
of  obligation  as  would  be  like  agreements  of  individuals.  If  for  any  reason 
there  should  be  any  inability  on  the  part  of  a  post  exchange  to  pay  off  Just 
indebtedness  incurred  in  this  way,  this  office  believes  that  the  department 
should  insist  upon  the  organizations  which  participate  in  the  post  exchange 
themselves  paying  off  all  such  obligations  in  proportion  to  their  respective 
interests  in  the  exchange. 

INSANITY:  Cirilian  Employees;  Admission  of  Employees  of  Contraetors  to 
OoTernment  Hospital  for  the  Insane, 

A  civilian  employee  of  one  having  merely  contractual  relations  with  the 
United  States  is  In  no  respect  a  servant  or  employee  of  the  United  States  Gov- 
ernment. In  the  absence  of  a  law  or  regulation  permitting  it,  no  authority 
exists  to  transfer  any  such  employee  to  a  Government  hospital  for  the  Insane 
in  the  event  of  his  insanity. 

046.3. 

War  Department,  J.  A.  G.  O.,  June  4,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  is  submitted  the  question  whether  insane 
civilian  employees  of  Government  contractors  upon  tlieir  arrival  from  overseas 
can  be  transferred  for  treatment  to  Government  hospitals  for  the  insane  the 
same  as  enlisted  men  are  so  transferred. 

2.  By  the  papers  in  reference  It  appears  that  there  are  no  proper  accom- 
modations to  enable  the  authorities  lo  care  for  such  cases  at  the  ports  of  em- 
barkation hospitals,  and  the  suggestion  is  made  that  such  insane  civilian  em- 
ployees be  transferred  to  the  St.  Elizabeth's  Hospital,  Washington,  D.  C,  until 
final  and  due  disposition  may  be  made  of  their  cases. 

3.  It  is  provided  in  Army  Regulations  464,  Changes  Army  Regulations  No.  64, 
December  13,  1917,  that— 

••(1)  Officers,  contract  surgeons,  and  enlisted  men  of  the  Army  who  have 
become  insane  while  in  the  military  service,  or  within  three  years  after  their 
diacharge  therefrom,  from  causes  which  arose  during  and  were  incident  to  such 
service;  (2)  Inmates  of  the  Soldiers'  Home  and  of  the  National  Home  for 
Dlsablecl  Volunteer  Soliders;  (3)  civilian  employees  of  the  Quartermaster 
Corps  who  may  become  insane  during  such  employment;  (4)  general  prisoners; 
(5)  interned  persons  and  prisoners  of  war,  under  Jurisdiction  of  the  War 
Department,  who  are  or  may  become  insane.' 
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It  will  be  observed  tMt  tiie  only  class  of  civil iaii  employees  eligible  to  be  sent 
to  St  £lLEai>eth^8  Hospital  are  tbose  of  the  Quartermasttf  Corps.  There  Is  no 
mention  whatever  of  employees  of  contractors.  The  question  therefore  arises : 
Can  a  civilian  en^loyee  of  a  person  occupying  a  mere  contractual  relationship 
with  the  United  States  be  aent  ux>oii  his  arrival  from  overseas  In  the  United 
States  to  a  Government  hospital  erected  and  maintained  for  governmental  pur- 
poses? The  purposes  for  which  such  hospitals  are  maintained  are  explicitly 
defined  in  Army  Regulations  464,  supra,  and  clearly  there  would  be  no  authority 
to  send  to  and  maiJifcain  in  such  hogpitais  any  person  not  coming  within  the 
classes  there  enumerated.  A  civilian  employee  of  the  Quartermaster  Corps 
occupies  necessarily  with  the  Gin'erament  a  very  different  poflttlon  from  tliat 
occupied  by  the  employee  of  a  clviilan  contractor  standing  merely  in  a  con- 
tractual relationship  with  the  GovemTOcnt.  E}3«enrt!aHy  a  eontniotor  is  one  who 
enters  into,  a  contract,  but  the  term  Is  used  generally  to  define  ttioae  who  under- 
take to  do  public  work  or  to  do  vroilc  oh  a  large  scnie  at  a  fixed  or  ascertained 
price.  As  a  rule,  his  acts  and  his  contracts  are  his  own  and  for  them,  he,  and 
not  his  employer,  is  responsible.  An  independent  contractor  is  thus  d^ned  in 
Bouvier's  Law  Dictionary,  volume  2,  page  1533 : 

"One  Who,  exercising  an  independent  employment,  contracts  to  do  a  piece 
of  work  according  to  his  own  methods,  and  without  being  subject  to  the  control 
of  his  employer,  except  as  to  the  result  of  his  work." 

4.  As  defined,  a  contractor  is  one  who  engages  in  public  works  and  employs 
and  controls  the  action  of  his  workmen  free  from  the  control  and  direction  -of 
his  employer.  In  a  word,  the  relation  nwans  that  choice  of  nieasfi  and  methods 
are  left  to  the  contractor.  It  Implies  an  absence  of  general  control  and  mana^- 
ment  on  the  part  of  the  employer.  Again,  It  la  of  the  very  essence  of  the  relation 
that  such  a  contractor  lias  no  authority  to  employ  servants  or  agents  for  his 
emplo.yer.  He  must  accomplish  the  result  stipulated  for  by  ttie  employment  of 
his  own  agents,  and  he,  not  his  employer,  Is  llaMe  for  their  »cts  and  «M»lel5r 
responsible  to  them  for  any  default  or  neglect  attax!ldng  to  their  status.  Ob- 
viously, therefore,  a  civilian  employee  of  one  wIk>  contracts  to  do  work  for  the 
United  States  Orovemment  is  In  no  sense  under  the  direction  and  contr<ri  of  the 
United  States,  but  Is  the  servant  or  employee  of  the  contractor,  and  as  sucii  is, 
as  far  as  the  contract  is  concerned,  exduslTely  under  the  direction  and  control 
of  the  person  by  whom  he  is  employed. 

5.  I  am  therefore  of  the  opinion  that  a  civilian  employee  of  one  having  merely 
oontractual  relations  with  the  United  States  is  In  no  respect  a  servant  or  em- 
ployee of  the  United  States  Government,  and  in  the  absence  of  a  law  or  regula- 
sucli  employee  to  the  St.  Elizal>eth*s  Hospital  for  the  Insane  at  Washington, 
D.  C. 


INSIGNIA  OF  MESIT:  Expert  RfHemaii's  Badge;  Siglit  •f  One  auallfyfiig 
While  Attending  Beserre  Officers'  Training  Camp. 

An  officer  who  qualified  as  an  exi^ert  rifieman  while  serving  as  an  enlisted 
man  in  a  Reserve  Officers'  training  camp  is  entitled  to  wear  the  badge  of  n\\ 
expert  rifleman  until  the  next  opportunity  to  requalify  or  for  owe  year  from 
date  of  qualification  if  no  opportunity  for  requalify Ing  is  presented  within  that 
year. 

210.5. 

War  Department,  .T.  A.  G.  O.,  June  4,  1918.— To  Tlie  Adjutant  General. 

L  The  Adjutant  General  by  the  preceding  indorsement  refers  to  tills  office 
for  opinion  a  letter  from  Capt.  Alvin  McC^Jlew  Whitney,  Arinj-  Supply,  Signal 
Reserve  Corps,  dated  May  15,  1918,  in  which  lie  asks  whether  he  is  entitled 
to  wear  the  badge  of  an  expert  rifleman. 

It  is  stated  that  he  qualified  as  an  expert  rifleman  at  the  Second  tteeerve 
Ofiicers'  Training  Camp,  Fort  Niagara,  N.  Y.,  in  1917.  It  is  not  stated  whether 
Capt  Whitney  entered  the  training  camp  from  civil  life  or  from  the  Army  and 
it  is  assumed  that  he  was  enlisted  for  the  period  of  the  training  camp. 

2.  This  oflice,  in  an  opinion  of  February  26,  1918  (Ops.  J.  A.  G.,  ante,  p.  129), 
held  a  civilian  wtw  qualified  as  an  expert  rifleman  while  attending  tlie  civilian 
training  camps  at  Plattsburg  In  the  years  1915  and  1916  was  not  entitled  to  wear 
an  expert  rifleman's  badge.  This  opinion  was  based  ui>on  tlie  assumption  that 
the  civilian  had  not  executed  an  enlistment  contract  and  therefore  did  not. 
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while  an  officer  or  enlisted  man,  quaUf>*  as  an  expert  rifleman.  In  the  instant 
case,  Capt  Whitney  during  the  period  he  attended  the  Reserve  Officers'  Train- 
ing Camp,  was  in  a  qualifled  sense  a  soldier  and  as  a  part  of  hts  trainiiig  iie 
was  required  to  and  did  fire  the  piescribed  course  on  the  r^nge.  The  Small 
Anna  Firing  Manual,  section  246,  provides  that  a  soldier  qualifying  as  a  marks- 
man, sharpshooter,  or  expert  rifleman  is  entitled  to  wear  the  badge  of  the 
respective  grade  as  long  as  he  continues  to  draw  Increased  pay  for  that  qualifi- 
cation. Paragraph  id45,  Army  Regulations,  allows  additional  pay  for  expert 
liflemeo,  sharpshooters,  and  maricsmen  from  the  date  of  quallAcation  until 
tlie  next  opportunity  to  requalify  or  for  one  year  if  no  opportunity  for  re- 
qualif>ing  is  presented  within  that  year. 

3.  I  am  of  the  opinion  that  Capt.  Alvln  McClew  Whitney  is  entitled  to  wear 
the  badge  of  an  expert  rifleman  until  the  next  opportunity  to  requalify  or  for 
one  year  from  date  of  qualilication  if  no  opportunity  for  requaiU^ing  is  jire- 
Rented  within  that  year,  he  having  qualified  as  such  while  serving  as  an  en- 
listed man  In  a  reserve  officers'  training  camp. 


AFPBOPBIATIONS :  Selective  Draft  Act;  Burial  Expenses  of  Brafted  Hen. 

Tlie  appropriation,  "  DisiKwltlon  of  remains  of  officers,  soldiers,  and  civilian 
employees,"  which  provides  for  the  interment  or  the  preparation  and  trans- 
portation to  their  homes  or  to  national  cemeteries  of  the  remains  of  officers 
and  enlisted  men  of  the  Army  active  list,  act  of  June  12,  1917  (40  Stat.  105, 
130),  is  available  for  expenditures  for  the  same  purposes  with  reference  to  the 
remains  of  drafted  men.  Men  who  are  drafted  for  service  are  enlisted  men 
as  well  as  those  who  voluntarily  enlist.  Moreover,  the  selective  draft  act  of 
May  18,  1917  (40  Stat.  76,  78),  provides  that  all  persons  drafted  Into  the  service 
of  the  United  States  shall,  from  the  date  of  the  said  draft,  be  subject  to  the 
laws  and  regulations  governing  the  Regular  Army,  so  far  as  such  laws  and 
regulations  are  applicable. 

293.5. 

War  Department,  J.  A.  G.  O.,  June  5,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  on  the  question  whether  the  appro- 
priation "  Disposition  of  remains  of  officers,  soldiers,  civilian  employees,  June 
12,  1917"  (40  Stat.  105,  130),  which  provides: 

''For  Interment,  or  of  preparation  and  transportation  to  their  homes  or  to 
such  national  cemeteries  as  may  be  designated  by  proper  authority,  in  tiie  dis- 
cretion of  the  Secretary  of  War,  of  the  remains  of  officers.  Including  acting 
assistant  surgeons  and  enlisted  men  of  the  Army  active  list ;  **  etc.,  is  applicable 
for  the  payment  of  the  expenses  for  the  pr^mration  of  the  remains  of  drafted 
men  and  also  for  their  transportation  to  their  post  or  national  cemetery,  or  to 
their  homes  for  Interment. 

2.  The  question  Is  raised  in  view  of  the  fact  that  the  appropriation  uses  the 
term  **  oilisted  men."  I  am  clearly  of  opinion  that  the  appropriation  is  appli- 
cable to  men  who  are  drafted  for  service  as  enlisted  men  as  well  as  to  those 
who  voluntarily  enlist  for  such  service.  Moreover,  the  selective  draft  act  of 
May  18,  1917  (40  Stat  76,  78),  makes  It  clear  that  drafted  men  are  within  the 
terms  of  the  ai^roprlatlon,  which  provides : 

"All  persons  drafted  into  the  service  of  the  United  States  and  all  officers 
accepting  commissions  in  the  forces  herein  provided  for  shall,  from  the  date 
of  said  draft  or  acceptance,  be  subject  to  the  laws  and  relations  govern- 
ing the  Regular  Army,  excei)t  as  to  promotions,  so  far  as  such  laws  and  regula- 
tions are  applicable  to  persons  whose  permanent  retmtion  in  the  military 
service  on  the  active  or  retired  list  Is  not  contemplated  by  existing  law." 


BANS:  Bight  to  Bank  and  Precedence  of  Officers  in  Quartermaster  Corpn, 
Begular  Array. 

A  second  lieutenant,  Quartermaster  Corps,  appointed  under  section  9,  na- 
tional defense  act  of  June  8, 1916  (39  Stat  106, 170),  is  an  officer  of  the  Regular 
Array,  and  when  commissioned  In  the  National  Army  is  entitled  to  take  rank 
and  precedence  as  an  officer  of  the  Regular  Army  under  the  provisions  of  thQ 
ene  hnndred  nineteenth  article  of  war. 


436  OPINIONS  JUDGE  ADVOCATE  GfiNififtAI.  OF  ABKY. 

210.7. 

War  Department,  J.  A.  G.  O.,  June  5,  1918. — ^To  the  Judge  Advocate,  Seventh 
Divlsfion. 

1.  In  your  letter  of  May  29,  you  say  that  Pay  Clerk  James  McKay  was  com- 
missioned a  second  lieutenant,  Quartermaster  Corps,  under  section  9,  national 
defense  act  (39  Stat.  166,  170 )»  and  on  February  1,  1918,  was  appointed  a 
captain,  Quartermaster  Corps,  National  Army,  with  ranlc  from  January  22, 
1918 ;  that  Quartermaster  Sergt.  L.  P.  Stewart  was  appointed  captain,  Quarter- 
manter  Reserve  Corps,  May  22,  1917,  and  placed  on  active  service  June  9,  1917, 
and  ask  if  Capt.  McKay  is  an  officer  of  the  Regular  Army  within  the  purview 
of  the  one  hundred  nineteenth  article  of  war  and  entitled  to  rank  and  pre- 
cedence over  Capt.  Stewart? 

2.  Section  2  of  the  national  defense  act  in  pertinent  part  provides : 

"  The  Regular  Army  of  the  United  States  ♦  ♦  ♦  shall  consist  of  •  •  • 
Quartermaster  Corpa" 

Section  9  id,  provides,  inter  alia: 

"  The  Quartermaster  Corps  shall  consist  of  •  •  •  and  the  pay  clerks  now 
in  active  service,  who  shall  hereafter  have  the  rank,  pay,  and  allowances  of  a 
second  lieutenant,  and  the  President  is  hereby  authorized  to  appoint  and  com- 
mission them,  by  and  with  the  advice  and  consent  of  the  Senate,  second  lieu- 
tenants In  the  Quartermaster  Corps,  United  States  Army." 

The  opinion  of  this  office  dated  December  8,  1916  (Dig.  Ops.  J.  A.  G.  1917, 
p.  644),  and  in  Bulletin  No.  3,  War  Department,  1917,  page  8,  held  that  a  trans- 
fer of  a  second  lieutenant.  Quartermaster  Corps  to  a  second  lieutenant.  In- 
fantry, was  contrary  to  law  upon  the  ground  that  a  transfer  from  one  branch 
of  the  service  to  another  is  made  by  appointment  In  the  branch  to  which  the 
officer  is  transferred  and  that  a  second  lieutenant.  Quartermaster  Corps,  did 
not  meet  the  requirements  of  section  24,  national  defense  act,  for  appointment 
as  a  second  lieutenant  In  the  line  of  the  Army.  It  did  not  hold  that  a  second 
lieutenant,  Quarterma.ster  Corps,  was  not  an  officer  in  the  Regular  Army. 

3.  I  api  of  the  opinion  that  a  second  lieutenant.  Quartermaster  0)rps,  ap- 
pointed under  section  9,  national  defense  act  of  June  3,  1916,  supra^  Is  an 
officer  of  the  Regular  Army  and  when  commissioned  In  the  National  Army  Is 
entitled  to  take  rank  and  precedence  as  an  officer  of  the  Regular  Army  under 
the  provisions  of  the  one  hundred  nineteenth  article  of  war. 


EIGHT-HOUR  LAW:  Applleabillty  to  Contraet  to  Rent,  Equip,  and  Oper- 
ate a  Plant  for  the  Benefit  of  the  Government. 

A  contract  provides  that  the  contractor  will  rent  and  equip  a  plant  to  crush 
castor  beans  furnished  by  the  United  Stales  and  deliver  to  it  the  oil  extracted* 
The  United  States  is  to  reimburse  the  contractor  for  the  rent,  the  equipment, 
and  the  operation  of  the  plant,  and  pay  a  fixed  sum  per  bushel  of  beans  crushed. 
All  the  property  thus  paid  for  by  the  United  States  is  to  be  Its  property  and  la 
to  be  removed  by  it  upon  the  termination  of  the  contract.  The  mechanics  and 
laborers  employed  in  erecting  temporary  buildings  and  installing  equipment 
and.  machinery  under  this  contract,  as  well  as  those  engaged  in  guarding  and 
operating  the  plant,  all  being  persons  employed  to  work  on  the  material  of  the 
United  States  and  not  doing  work  within  the  exception  contained  in  act  of 
June  19,  1912  (37  Stat.  137),  come  within  the  scope  of  the  **  eight-hour  law  "  act 
of  August  1,  1892  (27  Stat.  340)  ;  act  of  June  19,  1912  (37  Stat.  137) ;  act  of 
March  3,  1913  (37  Stat.  726)  ;  and  the  Executive  orders  of  March  24,  1917,  and 
April  28, 1917,  suspending  the  operation  of  such  law.  Consequently  such  persons 
must  be  paid  not  less  than  time  and  a  half  for  overtime  work. 

230.44. 

War  Department,  J.  A.  G.  O.,  June  6, 1918.— To  the  Director  of  Aircraft  Pro- 
duction. 

1.  The  paper  herein  is  a  letter  from  the  office  of  the  Director  of  Aircraft 
Production  to  the  Judge  Advocate  General,  requesting  the  opinion  of  this  office 
upon  the  several  questions  state<l  pertaining  to  the  application  of  the  so-called 
Fe<leral  "  eight-hour  law  "  to  a  contract  between  the  United  States  and  Gillett  & 
Son,  of  Tampa,  Fla. 

2.  It  appears  that  the  contract  provides  that  Gillett  &  Son  will  rent  and  equip 
a  plant  at  Gainesville,  Fla.,  to  crush  castor  beans  furnished  by  the  United 
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States  and  deliver  to  it  the  oil  extracted.  The  United  States  is  to  reimburse 
Gillett  &  Son  for  the  rent,  the  equipment,  and  the  operation  of  the  plant  and 
pay  a  fixed  sum  per  bushel  of  beans  crushed.  All  the  property  thus  paid  for 
by  the  United  States  is  to  be  its  property  and  be  removed  by  It  upon  the  termi- 
nation of  the  contract.  In  carrying  out  the  contract  Gillett  &  Son  will  employ 
mechanics  and  laborers  and  the  United  States  will  reimburse  them  for  their 
outlay  for  the  pay  of  such  mechanics  and  laborers. 

3.  Four  questions  regarding  the  application  of  the  "  eight-hour  law  "  to  these 
mechanics  and  laborers  are  propounded  and  are  stated,  with  the  answer  to 
each  immediately  following: 

(a)  "Are  the  mechanics  and  laborers  employed  in  erecting  temporary  build- 
ings within  the  scope. of  the  act  of  August  1,  1892  (27  Stat.  340);  as  amended 
by  the  act  of  March  3,  1913  (37  Stat.  726),  and  within  the  scope  of  the  act  of 
June  19, 1912  (37  Stat.  137)  ?  If  so,  are  these  acts  suspended  as  far  as  the  work 
done  by  such  mechanics  and  laborers  is  concerned  by  the  Executive  orders  of 
March  24, 1917,  and  April  28,  1917?  If  such  mechanics  and  laborers  are  within 
the  scope  of  the  eight-hour  acts,  then,  even  if  such  acts  are  suspended  by  the 
Executive  orders  above  mentioned,  must  they  be  paid  time  and  a  half  for  any 
work  In  excess  of  eight  hours  a  day?  " 

The  "  eight-hour  law,"  act  of  August  1,  1892  (27  Stat.  340) ;  act  of  June  19, 
1912  (37  Stat.  137)  ;  act  of  March  3,  1913  (37  Stat.  726),  referred  to  In  this 
question^  with  the  provisions  of  the  Executive  orders,  cover  every  contract  to 
which  the  United  States  is  a  party  that  does  not  come  within  the  exceptions  of 
section  2,  act  of  June  19, 1912  (37  Stat.  137, 138).  The  exceptions  are  "  contracts 
♦  ♦  ♦  for  the  purchase  of  supplies  by  the  Government,  whether  manufac- 
tured to  conform  to  particular  specifications  or  not,  or  for  such  materials  or 
articles  as  may  usually  be  bought  In  open  market,  *  *  *  whether  made  to 
conform  to  particular  specifications  or  not."  As  viewed  by  this  ofllce,  the 
mechanics  and  laborers  employed  in  erecting  temporary  buildings  under  this 
contract  come  within  the  scope  of  one  or  more  of  these  statutes,  and  that  the 
Executive  orders  suspend  the  laws  as  to  them,  and  if  they  work  overtime  they 
must  be  paid  not  less  than  time  and  a  half  for  all  hours'  work  in  excess  of 
eight  hours. 

(b)  **Are  the  mechanics  and  laborers  engaged  in  installing  equipment  and 
machinery  within  the  scope  of  either  of  the  eight-hour  acts  above  mentioned?. 
If  so,  are  those  acts  suspended  by  the  Executive  orders  above  mentioned?  Must 
they,  if  so,  be  paid  time  and  a  half  for  overtime?  " 

The  answer  to  question  (a)  is  also  the  answer  to  this  question,  and  this 
ofllce  can  see  no  legal  distinction  between  mechanics  and  laborers  engaged  in 
the  erection  of  temporary  buildings  under  a  contract  to  which  the  United  States 
is  a  party  and  mechanics  and  laborers  engaged  in  installing  equipment  and 
machinery  in  such  buildings  which  become  a  part  of  the  complete  plant 

(c)  "Are  the  mechanics  and  laborers  employed  in  operating  the  plant,  crush- 
ing and  extracting  the  oils,  within  the  scope  of  the  eight-hour  laws  above  men- 
tioned? If  so,  are  those  acts  suspended  as  to  such  laborers  and  mechanics  by 
the  Executive  orders?    If  so,  must  they  be  paid  time  and  a  half  for  overtime?  " 

These  mechanics  and  laborers  are  employed  to  work  on  the  material  of  the 
United  States  and  are  not  doing  work  within  the  exception  contained  In  the 
act  of  June  19,  1912,  supra,  and  the  **  eight-hour  law  "  applies  to  them  and  Is 
suspended  by  the  Exective  orders. 

(d)  "Are  any  persons  employed  for  the  purpose  of  guarding  the  plant  within 
the  scope  of  the  eight-hour  laws  above  mentioned?  If  so,  as  to  them,  are  the 
eight-hour  laws  suspended  by  Executive  orders?  If  so,  must  they  be  paid 
time  and  a  half  for  overtime?" 

The  persons  employed  in  guarding  the  plant  are  in  the  category  with  the 
mechanics  and  laborers  at  work  crushing  the  beans ;  they  are  each  doing  a  part 
of  the  work  and  come  under  the  provisions  of  the  Executive  orders. 


ENLISTMENT:  Frandnlent;  Waiver  by  Ooyernment 

A  soldier  upon  enlistment  under  a  false  name  falsely  represented  that  he 
was  21  years  of  age  and  unmarrle<l.  He  was  in  fact,  24  years  of  age  and  mar- 
ried. He  should  not  be  discharged,  but  should  be  held  as  a  soldier;  that  his 
record  should  be  changed  to  show  his  true  name ;  and  that  he  should  be  required 
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to  make  an  allotment  to  his  wife  In  accordance  with  the  provisions  of  the  war- 
>isk  insurauce  act  of  October  G,  1917  (40  Stat.  398,  402). 

220.8. 

War  Department,  J.  A.  G.  O.,  June  6, 1918.— To  The  Adjutant  GeneraL 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office  an 
indorsement  of  the  commanding  general.  Northeastern  Department,  who  asks 
if  Pvt.  Virgil  H.  should  be  discharged  or  can  he  be  held  as  a  soldier. 

It  appears  that  Virgil  H.,  whose  true  name  is  Victor  H.,  enlisted  on  the  17th 
(lay  of  April,  1918,  representing  himself  to  be  21  years  of  age,  and  unmarried, 
when  in  truth,  and  in  fact,  he  was  24  years  of  age,  married,  \vas  registered  at 
Dewar,  Okla.,  and  classified  for  service  by  the  local  board  in  class  A4.  He 
was  sent  from  Jefferson  Barracks  to  the  coast  defenses  of  Portsmouth  on  or 
about  May  2. 1917.  He  Imd  made  no  allotment  to  his  wife.  Virgil  H.  admitted 
that  he  made  false  statements  to  the  recruiting  officer  and  gave  as  a  reason 
therefor  that  he  desired  to  enlist  without  waiting  for  the  draft,  stating  that  he 
was  not  askeil  If  he  was  registered ;  that  he  had  not  made  an  allotment  to  his 
wife  as  he  did  not  know  that  was  necessary ;  tliat  he  did  not  know  the  serious- 
ness of  making  false  statements  to  enlist ;  that  if  he  were  discharged  he  would 
go  back  to  his  local  board  and  get  into  the  service  "  right "  and  make  proper 
allotments  to  his  Mife.  The  commanding  ofHcer  of  the  coast  defense  of  Ports- 
mouth requests  that  Virgil  H.  be  discharged  for  fraudulent  enlistment  and 
states  that  it  is  not  considered  advisable  to  try  him  for  fraudulent  enlistment. 

2.  This  office  has  repeatedly  held  that  a  fraudulent  enlistment  is  not  void  but 
voidable  at  the  option  of  the  Government  only,  and  until  so  voided,  service  under 
it  is  valid  (Dig.  Ops,  J.  A.  G.  1912,  pp.  008,  e09).  In  the  instant  case  the  soldier 
meets  the  legal  requirements  for  recruits,  is  within  the  draft  age,  voluntarily 
entered  the  service  and  the  Government  has  been  put  to  the  expense  of  enlisting 
and  transporting  him  from  the  place  of  enlistment  to  his  present  station.  No 
reason  appears  for  a  discharge  other  than  the  fact  that  he  represented  himself 
to  be  unmarried,  of  an  incorrect  age,  and  made  no  allotment  for  his  wife. 

3.  It  is  recommended  that  Pvt.  Virgil  H.  be  held  as  a  soldier,  that  his  enlist- 
ment record  be  changed  to  show  his  trtie  name  and  that  he  be  required  to  make 
an  allotment  to  his  wife.  War-risk  insurance  act  of  October  6,  1917,  40  Stat. 
398,  402. 


PAT  AND  ALLOWANCES:  Commntatlon  of  Rations  of  Soldier  en  Bnty  at 
Recruiting  Station. 

A  soldier  assigned  to  duty  at  a  recruiting  station  is  required  frequently  to 
proceed  to,  and  stay  overnight  at  a  port  where  shii)s  are  loaded.  It  is  im- 
possible to  know  in  advance  when  he  will  ha\^  to  go  and  how  long  he  will  be 
there ;  consequently,  it  is  Impossible  to  prepare  cooked  or  travel  rations  for  him. 
Payment  for  commutation  of  rations  may  properly  be  made,  since  all  practical 
purposes  with  reference  to  subsistence  he  Is  not  stationed  where  subsistence  is 
furnished  by  the  Government  or  can  be  economically  issued  to  him  and  since  the 
case  is  not  met  by  the  provisions  of  Army  Regulation  1225. 

246.84. 

War  Department,  J.  A.  G.  O.,  June  6,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  the  opinion  of  this  office  upon  the 
question  raised  In  the  accompanying  papers  from  the  commanding  general, 
Port  of  Embarkation,  Newport  News,  Va.,  with  reference  to  the  legality  of 
complying  with  the  request  of  that  officer  for  authority  to  commute  the  rations 
of  enlisted  men  at  that  port  of  embarkation,  "  when  circumstances  make  such 
action  advisable  in  the  interests  of  the  public  service." 

2.  The  request  of  the  commanding  general,  Port  of  Embarkation,  Newport 
News,  appears  to  have  been  suggested  by  a  specific  case  presented  to  him  hy 
the  assistant  to  the  property  officer,  Amiy  Transport  Service,  at  that  station, 
reading  as  follows : 

"  1.  It  is  requested  that  Pvt.  W.  B.  Foster,  Quartermaster  Corps,  National 
Army,  be  put  on  commutation  of  rations  basis  for  the  following  reasons : 

"(a)  He  is  assigned  to  duty  at  tlie  receiving  station  and  as  the  majority  of 
our  ships  are  loaded  at  Norfolk,  we  find  It  necessary  to  send  him  there  with 
supplies  for  ships  on  an  average  of  three  times  a  week  and  frequently  he  has 
to  remain  tliere  overnight. 
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^(&)  Under  prevaUlog  conditions,  there  Is  no  means  of  knowing  in  advance 
just  when  these  supplies  will  start  for  Norfolk,  therefore,  there  is  no  time  to 
prepare  cooked  or  travel  rations  for  this  man  as  required  in  Regulations,  and 
there  is  no  means  of  subsisting  him  tliere.  He  has  been  paying  for  his  own 
meals. 

**(c)  Furthermore,  conditions  are  such  that  it  is  necessary  to  keep  one  man 
on  duty  at  the  receiving  station  at  all  times  and  frequently  all  night,  even  at 
this  port,  to  attend  to  the  supplies  and  travel  rations  being  put  aboard  the 
vessels  at  such  times  as  tow  boats  are  available. 

"2.  In  view  of  the  fact  that  the  foregoing  conditions  will  obtain  for  an 
indi^dnite  period,  it  is  urgently  requested  that  one  man  be  placed  on  commun- 
tation  of  rations  basis  to  attend  to  this  work  efficiently  and  fairl^^  both  to  the 
Government  and  to  the  men." 

In  transmitting  to  the  Quartermaster  General  the  specific  case  of  Pvt.  Foster, 
the  commanding  general  recommends  that  he  be  given  the  general  authority 
indicated  in  the  first  paragraph  hereof,  and  after  referring  to  Army  Regulations 
1225,  relating  to  the  paym^it  of  commutation  of  rations  to  enlisted  men  he 
describes  the  conditions  under  which  the  men  are  serving  there  as  follows: 

"  It  is  thought  that  this  peace  time  regulation  was  based  on  the  theory  that 
journeys  were  to  be  continuous  as  it  makes  no  provision  for  conditions  such 
as  have  arisen  here,  and  no  doubt  at  other  stations,  since  the  declaration  of 
war  by  which  enlisted  men  detailed  as  messengers,  cargo  talliers,  manifest 
clerks,  and  launch  masters  and  engineers  on  small  boats  having  no  messing 
facilities,  are  separated  for  indefinite  periods  of  tinoe  from  the  kitchens  from 
which  they  usually  are  fed,  in  order  that  they  may  In  the  discharge  of  their 
duties  follow  the  various  transports  from  pier  to  pier,  and  at  Hampton  Roa<^ 
from  port  to  port,  transports  taking  cargo,  continuously  day  and  night  at  botli 
Newport  News  and  Norfolk,  15  miles  apart  by  water,  and  about  120  miles 
by  railroad.  These  men  are^  called  out  at  all  hours  of  the  day  and  night,  and 
as  movements  of  transports' are  uncertain,  and  the  time  it  will  take  to  load 
cargo  at  different  places  problematical,  they  have  not  the  definite  information 
which  would  'enable  them  to  take  sufficient  cooked  rations  to  prevent  their 
going  hungry.  It  is  not  known  if  they  will  be  away  from  the  kitchens  for  4 
hours  or  24,  consequently  they  can  not  have  their  rations  commuted  as  being 
on  a  journey  in  excess  of  24  hours." 

3.  The  conditions  under  which  the  enlisted  men  referred  to  In  these  papers 
are  serving  appear  to  be  substantially  identical  >vith  those  in  a  case  at  the 
recruit  depot.  Fort  Sloeum,  N.  Y.,  considered  in  an  opinion  of  this  office,  dated 
March  2,  1916  (Ops.  J.  A.  G.  72-432).  In  that  case  the  conditions  and  the 
conclusion  of  this  office  were  stated  as  follows : 

"2.  It  is  stated  that  the  men  are  on  duty  under  conditions  described  as 
follows: 

**  *  One  sergeant  in  charge  of  the  detachment  and  acting  as  guard  on  the  ferry 
steamer  General  Barry,  for  the  maintenance  of  discipline  and  the  protection  of 
Government  and  personal  property  shipped  thereon. 

** '  One  private,  deck  hand,  whose  services  are  necessary  at  all  times  during 
operation  of  the  steamer  General  Barry ,  to  handle  the  freight  and  care  for  land- 
ing lines  and  sucli  other  necessary  duties  as  may  be  required  of  him. 

"  •  One  private,  teamster,  whose  services  are  required  to  care  for  four  public 
animals  kept  at  Neptune  Dock,  New  Rochelle,  N.  Y.,  for  handling  Grovernnitent 
business.    The  nature  of  the  soldier's  work  makes  his  hours  very  irregular. 

"  *One  private,  dock  keeper,  whose  services  are  required  at  all  times  to  handle 
landing  lines  of  boats,  care  for  Government  and  personal  property  shipped  via 
New  Rochelle,  N.  Y.,  care  of  buildings  and  grounds,  and  keeping  of  same  in  a 
clean  and  sanitary  condition. 

'* '  Of  the  enlisted  men  above  enumerated,  two  are  stationed  at  the  Neptune 
Dock,  New  Rochelle,  N.  Y.,  located  on  the  mainland  at  a  distance  of  approxi- 
mately 1,200  yards  from  this  depot,  and  it  is  absolutely  essential  for  these  men 
to  be  so  employed  in  the  interest  of  efficient  service;  and  it  is  also  imprac- 
ticable to  ration  with  any  of  the  organizations  at  the  depot.  The  two  other 
enlisted  men  are  employed  on  the  ferry  steamer  General  Barry,  plying  between 
Fort  Sloeum  and  Neptune  Dock,  and  it  is  likewise  not  feasible  for  these  soldiers 
to  be  present  for  meals  with  their  respective  organizations.  The  scheduled 
running  hours  In  case  of  the  steamer  General  Barry  are  from  7 :05  a.  m.  until 
12 :45  a.  m.  midnight,  and  it  is  necessary  for  the  boat  to  remain  at  the  Neptune 
Bock  at  night  to  permit  the  crew  of  civilians  on  the  steamer  to  secure  their 
meals  and  repair  to  their  homes.' 
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*'3.  In  view  of  the  condltionff  under  which  these  men  ape  employed,  as  de- 
scribed above,  I  am  of  opinion  that  commutation  of  rations  may  legally  be  paid 
them.  It  is  apparent  that  for  all  practical  purposes  with  reference  to- sub- 
sistence they  are  nqf,  stationed  where  subsistence  is  fui*nished  by  the  Govern- 
ment or  can  be  economically  issued  to  them,  as  they  are  not  serving  at  the  post, 
and  it  appearing  that  they  can  not  be  rationed  with  any  organization  at  the 
post." 

4.  The  statutes,  Army  appropriation  acts,  authorize  the  payment  of  commu- 
tation of  rations  at  the  regulation  rates  to  enlisted  men  "when  stationed  at 
places  where  rations  in  kind  can  not  be  e<*onomically  issued."  As  was  stated 
in  the  opinion  of  this  office  of  March  2,  1916,  supra,  "  It  is  apparent  that  for 
all  practical  purposes  with  reference  to  subsistence,'*  enlisted  men  serving 
under  the  conditions  mentioned  by  the  commanding  general.  Port  of  Embarka- 
tion, Newport  News,  Va.,  **  are  not  stationed  where  subsistence  is  furnished 
by  the  Government  or  can  be  economically  issued  to  them,"  and  it  is,  there- 
fore, the  view  of  this  office  that  under  the  law  payment  of  commutation  to  the 
men  while  serving  under  such  conditions  may  be  authorized. 


BANK:  Belatiye  Bank  of  Beserye  Offloers. 

A  was  commissioned  first  lieutenant,  Medical  Reserve  Corps,  June  30,  1917, 
and  entered  on  active  duty  August  10,  1917.  He  was  commissioned  major. 
Medical  Reserve  Corps,  December  10,  1917,  and  accepted  December  24,  1917. 
R  was  commissioned  major,  Medical  Reserve  Corps,  November  12,  1917,  ac- 
cepted December  12,  1917,  was  ordered  to  active  duty  December  14,  1917,  and 
entered  upon  active  duty  December  17, 1917.  Section  38  of  the  national  defense 
act  of  June  3,  1916  (39  Stat.  166,  190),  provides  that  officers  of  the  Officers' 
Reserve  Corps  ordered  to  active  service  in  time  of  war  shall  take  temporary 
rank  among  themselves  and  in  their  grades  in  the  organizations  to  which 
assigned,  according  to  the  dates  of  orders  placing  them  on  active  service.  A 
was  on  active  duty  when  appointed  to  higher  rank  on  December  10,  1917,  and 
such  appointment  is  therefore  the  equivalent  of  an  order  to  active  service  on 
that  date.    Consequently  A  ranks  B. 

210.7. 

War  Department,  J.  A.  G.  O.,  June  6,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  the  opinion  of  this  office  is  requested  as  to 
which  is  the  senior  of  the  two  following  officers : 

MaJ.  Horace  J.  Whltacre,  commissioned  first  lieutenant,  Medical  Reserve 
Corps,  June  30,  1917,  entered  on  active  duty  August  10,  1917;  commissioned 
major,  Medical  Reserve  Corps,  December  10,  1917,  and  accepted  December  24, 
ldl7. 

Maj.  Dudley  Fulton  commissioned  major.  Medical  Rej?erve  Corps,  November 
12,  1917,  accepted  December  12,  1917,  entered  on  active  duty  December  17, 
1917. 

While  the  papers  in  reference  do  not  show  w^hen  Maj.  Fulton  was  placed  on 
active  service,  an  examination  of  the  records  In  the  office  of  The  Adjutant 
General  discloses  that  he  was  ordered  to  duty  December  14,  1917. 

2.  Section  38  of  the  national  defense  act  (39  Stat.  166,  190),  provides  that 
officers  of  the  Officers*  Reserve  Corps  ordered  to  active  service  in  time  of  war 
**  shall  take  temporary  rank  among  themselves,  and  in  their  grades  in  the  or- 
ganizations to  which  assigned,  according  to  the  dates  of  orders  placing  them 
on  active  service." 

By  the  plain  meaning  of  section  38,  supra,  the  rank  of  officers  in  the  Medical 
Reserve  Corps  is  determined  by  the  order  placing  them  on  active  service.  The 
date  of  the  entry  upon  active  service  may  or  may  not  be  the  same  as  the  date 
of  the  order  to  active  service.  In  the  case  of  the  Maj.  Dudley  Fulton,  he  en- 
tered upon  active  duty  December  17,  1917,  but  was  ordered  to  active  duty 
December  14,  1917.  In  the  case  of  Maj.  Whltacre,  he  was  a  first  lieutenant, 
Medical  Reserve  Corps,  on  active  duty  when  he  was  promoted  on  December  10, 
1917,  by  appointment  to-  the  higher  grade  of  major.  Clearly,  being  in  the 
service  his  appointment  to  a  higher  grade'  therein  is  the  equivalent  of  an  oifder 
to  active  service.  It  would  be  futile  to  order  a  man  in  the  service  to  active 
service  after  he  had  been  promoted  to  a  higher  grade  therein.  Therefore, 
promotion  to  a  higher  grade  must  be  taken  as  the  equivalent  of  ordering  the 
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•  • 

cffloer  so  commissioned  to  active  service,  and  when  a  commission  so  promoting 
any  such  officer  is  accepted  the  acceptance  must  be  talcen  to  relate  bacli  to  the 
time  of  the  appointment  and  the  period  of  active  duty  in  the  higher  grade  must 
be  talcen  to  date  from  that  time. 

So,  obviously,  it  is  the  date  of  the  order  placing  them  on  active  sei*vlce  that 
determines  the  rank  of  officers  of  the  same  gi'ade  In  the  Reserve  Orps,  which 
order  in  the  case  of  an  officer  promoted  while  in  active  service  by  appointment 
to  a  higher  grade,  must  be  taken  to  be  the  order  making  such  appointment. 

3.  It  is  the  opinion  of  this  office  that  Maj.  Horace  J.  Whitacre,  promoted  by 
appointment  to  the  gi'ade  of  major  in  the  Metlical  Reserve  Corps,  while  In  ac- 
tive service,  on  December  10,  1917,  is  senior  In  rank  to  Maj.  Dudley  Fulton, 
commissioned  a  major  in  the  Medical  Reserve  Corps,  November  12,  1017,  and 
ordered  to  active  duty  December  14,  1017. 


RED  CROSS:  Cost  of  Alteration  of  Baildings  at  Cantomnents. 

The  cost  of  making  alterations  in  buildings  at  a  camp  or  cantonment  In  order 
to  fit  them  for  offices  and  storerooms  for  the  American  Red  Cross  is  under  sec- 
tion V,  paragraph  8,  General  Order,  No.  17,  War  Department,  1018,  payable 
from  Government  funds.- 

a52. 

War  Department,  J.  A.  G.  0.,  June  6,  1018. — To  The  Adjutant  General. 

1.  The  question  In  this  case  Is  whether  the  cost  of  labor  and  material  for 
making  certain  alterations  in  buildings  at  Camp  Doniphan,  Fort  Sill,  Okla., 
for  use  of  the  Red  Cross  should  be  paid  by  the  Government  or  the  Red  Cross. 
The  work  was  done  by  the  Quartermaster  Corps  and  the  bills  aggregate 
$375.65.  The  alterations  consisted  "  In  fixing  up  the  extreme  western  mess  hall, 
north  Hne,  for  office  of  the  American  Red  Cross  and  for  Red  Cross  storeroom, 
warehouse  *E.*"  The  camp  quartermaster  states  that  the  material  was  fur- 
nished from  stock  on  hand  and  that  the  cost  of  the  labor  has  been  paid  by  the 
Government. 

2,  The  disposition  of  this  account  appears  to  be  governed  by  section^  V, 
General  Orders,  No.  17,  War  Department,  1018,  which  after  setting  out  the 
recognized  activities  of  the  American  Red  Cross,  concludes  as  follows: 

"8.  The  commanding  generals  of  all  cantonments  and  National  Guard 
encampments  and  the  commanding  officers  of  all  other  encampments  or  organi- 
zations to  which  Red  Cross  representatives  may  be  assigned  in  accordance  with 
this  order  are  authorized  to  furnish  to  the  American  Red  Cross  anything  that 
they  may  request  within  reason,  such  as  warehouses,  ofl^ces,  light,  heat,  tele- 
phones, etc.,  in  order  to  enable  them  to  properly  carry  on  the  work  for  which 
they  are  assigned."  The  authority  for  furnishing  warehouses,  offices,  etc.,  to 
the  Red  Cross,  as  specified  in  this  order,  includes  authority  to  make  such  ex- 
penditures as  may  be  necessary  to  put  the  buildings  in  proper  condition  for  the 
use  of  the  Red  Cross.  In  the  opinion  of  this  office,  the  accompanying  bills  are 
payable  from  Government  funds  and  should  not  be  charged  against  the  Red 
Cross. 

ENLISTMENT:  Beetilistment  Within  Three  Months. 

A  soldier  was  discharged  December  25,  1012,  and  presented  himself  for  reen- 
listment  on  March  25,  1013,  on  which  date  he  viras  examined.  On  the  following 
day,  March  26,  1013,  he  was  accepted  and  signed  the  oath  of  enlistment  The 
delay  was  caused  through  no  fault  of  his  own.  The  enlistment  date  of  March 
26,  1013,  may  be  changed  to  March  25,  1013,  that  being  the  date  on  which  he 
actually  presented  himself  for  enlistment 

842. 

War  Department,  J.  A.  G.  C,  June  7,  1018. — To  The  Adjutant  General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  refers  to  this  ofldce 
for  recommendation  the  case  of  Capt.  Hardy  Hargrove,  Quartermaster  Reserve 
Corps,  and  requests  that  the  date  of  an  enlistment  served  by  him  be  changed 
from  March  26,  1013,  to  March  25, 1013,  the,  date  on  which  he  presented  himself 
for  enlistment 
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From  tlie  papers  in  reference  it  appears  tiiat  Capt  Hardy  Hargrove,  Quart^r< 
master  Beserve  Corps,  was  discharged  December  25,  1912,  and  presented  liiui- 
self  for  reeulistment  on  Marcli  25,  1913,  was  examined,  and  on  tlie  fcHlowlug 
day.  March  26,  1913,  was  accepted  and  signed  the  oath  of  enlistment.  The  at- 
taclied  letter  indicates  that  Capt.  Hardy  Hargrove  presented  himself  for  reen- 
llstmeiit  within  the  prescribed  period  of  three  mouths  and  that  the  delay  was 
caused  through  no  fault  of  his  own.  He  now  requests  that  the  date  of  his 
reenlistment,  March  26,  1913,  be  changed  to  March  25,  1913,  that  being  the 
date  on  which  he  actually  presented  lUmself  for  reenlistment  and  on  which 
he  was  examined.  The  Adjutant  Generars  Office  advises  that  had  request  been 
made  at  the  time  of  enlistment  authority  would  have  been  granted  to  antedate 
the  enlistment  to  March  25,  1913. 

2.  Paragraph  859,  Army  Regulations,  in  force  March  25,  1913,  provides : 
"An  enlistment  will  not  be  antedated  so  as  to  allow  a  soldier  additional  pay 

for  reenlistment  who  applies  after  the  period  of  three  months  from  date  of 
discharge  has  expired,  nor  does  an  application  for  reenlistment,  made  within 
three  months,  entitle  the  scddier  to  gitch  increase.  The  benefit  granted  by  law 
to  soldiers  who  reenlist  within  three  months  from  date  of  discliarge  can  be 
obtained  only  by  actual  reenlistment  before  the  expiration  of  the  three  months' 
limit.  Where,  however,  the  reenlistment  of  a  soldier  who  has  applied  in  per- 
son within  the  period  of  three  months  to  a  proper  recruiting  officer  for  reen- 
listment is  delayed  beyond  the  period  of  three  months,  throns^  no  fault  of  the 
soldier,  but  for  the  convenience  of  the  Government,  the  date  of  the  soldier's 
reenlistment  as  shown  on  the  enlistment  paper  will  be  that  of  his  application 
for  enlistment." 

In  an  opinion  of  this  office  dated  December  6,  1900  (Ops.  J.  A.  G.  O.  25905), 
concurred  in  by  the  Secretary  of  War,  considering  the  qu^^tion  of  antedating  re- 
enlistment, it  waa  held : 

"  Having  regard  to  the  strong  equitable  aspects  of  this  case,  it  is  the  view 
of  this  office  that,  if  the  Secretary  of  War  had  power  to  authorise  the  dating 
back  of  enlistments  in  the  manner  and  to  the  extent  prescribed  in  paragraph 
835,  Army  Regulations  of  1895,  it  is  equally  in  his  power  to  authorise  the  re- 
enlistment in  Hayden's  case  to  relate  back  to  a  date  not  anterior  to  tliat  upon 
which  he  presented  himself  for  reenlistment." 

.And  in  a  subsequent  opinion  of  this  office,  dated  March  24,  1911  (Ops.  J.  A. 
G.  O.  25905),  it  was  held: 

''  Since  it  has  been  held  by  the  Secretary  of  War  on  December  10,  1909,  ia 
his  approval  of  an  opinion  of  this  office,  that  in  the  case  of  a  reenlistment, 
where,  through  no  fault  of  the  soldier,  his  actual  enlistment  was  delayed  be* 
yond  the  statutory  period,  the  reenlistment  might  date  back  to  a  date  not 
antei'ior  to  that  upon  which  he  presented  himself  for  reenlistment,  it  would 
seem  that  instead  of  reiterating  this  ruling  in  each  separate  case  a  regulation 
mlglit  be  framed  which  would  authorize  in  all  cases  of  reenlistment  the  date 
of  such  reenllstm^it  to  be  that  of  the  presentation  of  the  soldier  to  a  compe- 
tent recruiting  officer.  Should  the  man  ultimately  not  be  reenlisted  through 
some  defect  or  objection,  no  harm  would  be  done  by  the  suggested  change  of 
the  regulation.  On  the  otlier  hand,  it  would  seem  as  though  tha  Intent  of  the 
law  would  be  more  accurately  met  by  the  suggested  change,  since  the  soldier 
would  then  be  sure  to  receive  the  full  benefit  of  the  tlifee  months,  to  which  he 
is  entitled  before  reenlistment.  That  the  law  does  not  contemplate  a  definite 
rule  as  to  enlistment  in  regard  to  the  date  ui>on  which  it  is  consummated  is 
shown  by  the  second  article  of  war,  which  provides  that  a  period  of  six  days 
after  enlistment  may  elapse  before  the  enlisted  man  shall  be  required  to  take 
the  oath." 

3.  There  Is  nothing  to  indicate  that  Capt.  Hargrove  was  in  any  way  at  fault 
in  causing  a  delay  in  completing  his  enlistment  of  March  25,  1913.  That  ha 
had  duly  presented  himself  to  a  proper  officer  is  not  disputed,  and  It  Is  admitted 
that  he  w^as  examined  on  that  date,  although  the  formal  acceptance  of  his  enlist- 
ment was  made  on  the  day  following,  at  whtcli  time  he  took  and  signed  tha 
oath  of  enlistment.  Evidently  this  was  for  the  convenience  of  the  Govern- 
ment. That  fact,  as  stated  by  The  Adjutant  General,  that  authority  would 
have  been  granted  to  anteilate  the  enlistment  if  asked  at  the  time  indicates 
that  he  was  clearly  entitled  to  the  same.  Therefore  the  only  pertinent  Inquiry 
remaining  is  whether  the  enlistment  can  now  be  antedated  after  a  lapse  of 
more  than  five  years.  Nunc  pro  Ume  action  and  entry  In  records  is  frequently 
made  for  the  correction  of  errors.  If  Capt.  Hargrove  was  entitled  to  have  a 
correction  or  change  made  in  his  enlistment  date  at  the  time  of  his  enlistment* 


OFOTIQNS  JUDGE  ADVOCATE  GENERAL  OF  ARHY.  443 

he  is  still  entitled  thereto,  unless  barred  by  some  statute  or  regulation.  Tlte 
statutes  of  limitations  have  been  called  "statutes  of  reiwse,"  and  are  intended 
to  give  permanence  to  the  records  and  proceedings  and  fix  some  time  at  wliick 
they  become  a  verity  and  not  the  subject  of  farther  attack.  No  'statute  of 
limitations  or  regulations  has  been  found  which  forbids  the  correction  of  errors 
or  lawful  changes  In  enlistment  records  at  any  time,  and  Che  common-law  period 
barring  such  action  has  not  yet  elapsed. 

4.  It  is  recommended  that  the  ^lUstment  date  of  Oapt  Hardy  Hargrove,  of 
March  26,  1013,  be  dianieed  to  March  25,  1913,  that  being  the  date  on  which  he 
actually  presented  himself  for  enlistment.  n 


OFFICE:  Bank;  Appointment  of  Officers  in  Groups  and  Their  Belative 
Bank. 

Officers  appointed  to  fill  original  vacancies  in  the  grade  of  second  lieutenant 
in  the  Corps  of  Engineers  must^  under  section  24,  national  defense  act  of  June  3, 
1916  <39  Stat.  166,  183),  take  lineal  and  relative  rank  according  to  date  of 
appointment.  Where  vacancies  other  than  original  vacancies  actually  exist, 
the  Ohief  of  Ki^neers  may  fix  the  order  of  appointment,  and  the  successful 
(9indidates  may  be  conunissioned  in  groups  of  diiferent  dates.  Successful  can- 
didates thereafter  appointed  may  likewise  be  commissicmed  to  date  from  the 
date  of  commission  of  any  of  the  groups  first  appointed* 

210.1. 

War  Department,  ^.  A.  G.  O.,  June  7,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  present  the  following  situation:  On  May  2.5, 
1918,  there  were  185  \'acancies  in  the  Corps  of  Engineers,  some  81  which  had 
existed  for  more  than  a  year.  Examinations  had  been  held  for  candidates 
for  aiH>oiiitment,  but  not  enough  candidates  had  qualified  for  appointment  to 
fill  the  vacancies.  Those  passed  upon  so  far  are  grouped  as  follows,  and  it  is 
desired  to  appoint  these  groups  in  the  order  named : 

First,  24  very  desirable  candidates  from  Gen.  Pershing's  command. 

Second,  2.5  very  desirable  candidates  from  the  military  service  in  tiie  terri- 
torial limits  of  the  United  States. 

Third,  the  remaining  military  candidates  designated  as  desirable  and  arranged 
alternatively,  one  from  Gen.  Pershing's  command  and  one  from  those  in  tlie 
military  service  within  the  territorial  limits  of  the  United  States. 

Fourth,  successful  civilian  candidates. 

It  Is  recognized,  however,  that  it  may  be  desired  to  place  candidates  who  may 
hereafter  qualify  for  appointment  in  any  one  of  the  groups  indicated  above. 
The  specific  question  is  presented.  Can  candidates  be  nominated  in  groups  as 
desired  above,  each  group  having  a  different  date  of  commission  which  will  be 
the  date  of  rank  of  those  so  appointed,  and  may  other  candidates  thereafter 
appointed  to  rank  from  tlie  date  on  which  the  nomination  of  the  officers  in  any 
one  of  these  groups  becomes  effective? 

2.  Section  24  of  the  national-defense  act  (39  Stat.  166,  183),  in  pertinent 
PHTt,  provides: 

**  That  appointments  to  the  grade  of  second  lieutenant  in  the  Corps  of  Engl- 
net^rs  including  those  created  by  this  Act,  shall  continue  to  be  made  as  now 
provided  by  law,  ♦  ♦  ♦ :  Provided  further.  That  officers  appointed  to  origi- 
nal vacancies  in  the  grade  of  second  lieutenant  created  or  caused  by  this  Act 
shall  take  lineal  and  relative  rank  according  to  dates  of  ai^ointment,  and  the 
lineal  and  relative  rank  of  second  lieutenants  appointed  on  the  same  date  shall 
bo  determined  under  such  regulations  as  the  Secretary  of  War  may  prescribe." 

Special  Regulations,  No.  2,  1917,  provides  inter  alia : 

"  From  these  candidates  who  pass  the  physical  and  mental  examinations  satis- 
factorily and  who  are  found  to  be  qualified  as  to  moral  character  and  general 
fitness,  selections  will  be  made  by  the  War  Department  on  the  recommendation 
of  the  Chief  of  Engineers  in  order  of  relative  merit,  *  ♦  ♦  as  determined 
by  the  competitive  mental  examination,  for  probational  appointment  as  second 
lieutenants  in  the  Corps  of  Engineers." 

3  The  recommendation  of  the  Chief  of  Engineers  fixing  the  order  of  relative 
merit  of  the  candidates  who  took  the  examination  is  without  objection. 

The  vacancies  existing  and  the  persons  having  been  selected  to  fill  them,  this 
oftice  has  held  that  there  are  three  dates  from  which  the  rank  and  precedence 
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of  an  office  may  be  determined,  namely:  (1)  The  date  of  his  appointment  or 
commission;  (2)  the  date  of  his  acceptance  of  the  appointment;  (3)  a  date 
anterior  to  that  upon  which  tlie  appointing  power  was  fully  exercised^  whlcb 
date  is  established  by  the  date  of  rank  conferred  in  the  appointment  or  com- 
mission of  the  officer  (Dig.  Ops.  J.  A.  G.  1912,  p.  964). 

4.  I  am  of  the  opinion  that  there  is  no  objection  to  having  the  successful 
candidates  for  commission  as  provisional  second  lieutenants,  Ck)rps  of  Engineers, 
commissioned  in  groups  of  dllYerent  dates  as  suggested  by  the  Chief  of  Engi- 
neers, and  successful  candidates  thereafter  appointed  can  likewise  be  conunis- 
Bioned  to  date  from  the  date  of  commissions  of  any  of  the  groups  first  appointed. 
This  rule  can  only  be  applied  in  cases  where  vacancies  actually  exist. 


CONTRACTS:  AffidaYit  of  Disinterestedness,  by  Wliom  to  be  Executed. 

The  affidavit  of  disinterestedness  prescribed  in  Revised  Statutes,  section  3745, 
to  be  affixed  to  returns  of  Government  contracts  to  be  filed  in  the  returns  office. 
Interior  Department,  must  be  made  by  the  person  who  Is  actually  the  contract- 
ing officer ;  \t  can  not  be  made  by  his  deputy.  If,  however,  a  contract  be  made 
by  the  deputy,  although  in  the  name  of  the  officer  designated  therein  as  the  con- 
tracting officer,  the  deputy  would  be  the  real  contracting  officer  within  the 
meaning  of  the  statute  and  the  only  one  who  could  make  the  affidavit  of  disin- 
terestedness required  thereby. 

June  8, 1918. 
[Memorandum  for  the  Secretary  of  War.] 

160. 

Subject:  Oath  to  return  of  Government  contract. 

1.  A  question  has  been  raised  between  the  Ordnance  Department  and  the 
returns  office  of  the  Interior  Department  regarding  compliance  with  the  require- 
ments of  Revised  Statutes,  sections  3744,  3745,  making  it  the  duty  of  the  .officer 
before  making  his  return  to  affix  his  affidavit  thereto  in  the  following  form : 

"I  do  solemnly  swear  (or  affirm)  that  the  copy  of  contract  hereto  annexed 

is  an  exact  copy  of  a  contract  made  by  me  personally   with  ;   that 

I  made  the  same  fairly,  without  any  benefit  or  advantage  to  myself,  or  allowing 
any  such  benefit  or  advantage  corruptly  to  the  said  ,  or  any  otlier  per- 
son ;  and  that  the  papers  accompanying  are  all  those  relating  to  the  said  coo** 
tract,  as  required  by  the  statute  in  such  case  made  and  provided." 

2.  Owing  to  the  great  number  of  contracts  made  by  the  Procurement  Division^ 
Ordnance  Department,  certain  officers  of  that  division  have  been  designated 
in  an  order  of  the  Acting  Chief  of  Ordnance  to  sign  contracts  in  the  name  of  the 
head  of  the  said  division,  adding  their  individual  signatures  after  the  word 
"  By."  The  Ordnance  Department  contends  that  such  a  manner  of  signature 
imposes  the  duty  of  making  the  oath  of  disinterestedness  upon  the  officer  actu- 
ally and  manually  signing  the  contract,  and  upon  him  only ;  while  the  retums^ 
office  holds  that  in  such  cases,  as  the  contract  bears  the  name  of  two  Govern- 
ment officers,  each  should  execute  an  affidavit.  As  the  number  of  contracts  is 
very  large  the  multiplication  of  the  work  involved  is  material,  and  the  making 
of  the  oath  by  the  head  of  the  division,  who  is  designated  in  the  contract  as  the 
contracting  officer,  not  only  requires  his  personal  attention  as  to  these  details^ 
but  calls  for  the  making  of  an  oath  to  the  fact  that  the  contract  was  made  by 
him  personally,  while  the  real  situation  is  that  the  contract  was  negotiated  and 
signed  by  his  subordinates  charged  with  the  duty  of  making  and  signing  these 
contracts.  Under  these  circumstances  the  opinion  of  this  office  is  desired  on 
the  question  whether  the  oath  should  not  be  made  by  both  officers,  regardless 
of  the  requirements  of  the  law. 

3.  If  the  facts  be  as  this  office  understands,  i.  e.,  that  in  the  ordinary  course 
of  business  of  the  Procurement  Division  the  contract  Is  made  and  negotiated  by 
the  officer  actually  signing  the  same,  and  the  head  of  the  Procurement  Divi- 
sion, although  named  therein  as  the  contracting  officer,  takes  no  personal  part 
in  making  the  contract,  it  is  the  view  of  this  office  that  the  subordinate  who 
actually  signs  the  same,  although  signing  it  in  the  name  of  the  head  of  the 
Procurement  Division,  Is  the  officer  who  personally  makes  the  contract  within 
the  meaning  of  sections  3744,  3745,  and  that  he  can  only  make  oath  to  the 
return  in  the  form  required  by  Revised  Statutes,  section  3745.  This  oath  re- 
quires the  affiant  to  swear  that  the  contract  was  made  by  him  personally,  a  fact 
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which,  if  this  office  understands  the  situation,  can  not  be  sworn  to  by  the  head 
of  the  division.  Moreover,  it  is  the  opinion  of  this  office  that  where  the  subor- 
dinate malies  the  oath  in  the  form  required  by  Revised  Statutes,  sections  3744, 
3745,  this  oath  should  be  accepted  by  the  returns  office  as  sufficient  for  the  pur- 
pose. Certainly,  it  should  pi*esent  a  prima  facie  case  that  he  alone  made  the 
contract  and  that  the  head  of  the  Procurement  Division,  although  named  in  the 
contract  as  the  contracting  officer,  took  no  personal  part  in  the  making  of  the 
contract 


OOTEBNMENT  AGENCIES:  DlTlsion  of  Company  Fund  on  Transfer  of 
Men  to  a  New  Organization. 

The  provisions  of  section  X,  General  Orders,  No.  27,  War  Department,  1918, 
that  when  aaen  are  transferred  from-ao  organization  having  a  company  fund  to 
a  new  unit  which  is  being  organize<1,  a  proportionate  part  of  the  company  fund 
of  the  old  organization  will  be  transferred  to  the  new,  should  be  considered  as 
applying  only  to  the  transfer  of  permanent  members  of  an  organization  and  not 
to  the- transfer  of  transient  m^nbers  who  have  been  assigned  to  an  organization 
having  a  permanent  personnel,  such  as  a  depot  brigade  company,  for  a  brief 
period  of  instruction  and  training. 

123.  June  8,  1918. 

Frem :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate. 
Subject :  Right  of  recruits  temporarily  assigned  to  a  depot  brigade  company  to 

participate  in  a  division  of  the  company  fund. 

1.  A  telegram  has  been  received  from  Oapt.  W.,  Judge  advocate.  Camp  J, 
which  reads  as  follows : 

"  Request  opinion  as  to  application  of  section  X,  General  Orders,  No.  27,  War 
Department,  1918,  to  depot  brigades.  In  view  of  fact  that  tenure  of  recruits 
assigned  to  depot  brigade  is  short,  frequently  only  a  few  days,  and  fact  that  such 
organizations  are  constantly  receiving  new  men  who  are  constantly  being  tranch 
f erred  to  form  new  organizations,  the  manifest  Injustice  of  permitting  men  of 
such  new  organlzatitons  to  share  equally  with  the  permanent  personnel  of  depot 
brigade  eompanies,' funds  which  represent  an  accumulatiton  of  months,  would 
indi<,*ate  it  was  not  the  intention  of  the  War  Department  that  part  of  said  order 
would  apply  to  depot  brigades." 

2.  Section  X,  General  Orders,  No.  27,  War  Department,  1918,  reads  in  part 
as  follows:  "When  men  are  transferred  from  an  organization  having  a  com- 
pany fund,  to  a  new  unit  which  is  being  organized,  a-  proportionate  part  of  the 
company  fund  of  the  old  organization  will  be  transferred  to  the  new,  the 
amount  to  be  determned  as  follows :  ♦  ♦  ♦  This  regulation  contemplates  the 
transfer  of  men  from  an  organization  with  which  they  have  become  completely 
merged  and  assimilated  and  of  which  they  truly  form  a  component  part.  It 
can  have  no  proper  application  to  the  case  of  recruits  who  are  temporarily  as- 
signed to  a  company  having  a  permanent  personnel  for  the  purpose  of  temporary 
training  and  instruction  before  being  passed  on  to  the  organizations  of  which 
they  are  Intended  to  become  a  permanent  part  To  require  the  permanent  per- 
sonnel of  depot  brigade  companies  to  divide  their  company  fund  with  each  tran- 
sient recruit  who  may  be  assigned  to  it  would  involve  manifest  injustice  to  such 
permanent  personnel.  Neither  the  recruit  nor  the  organization  to  which  he  is 
permanently  assigned  can  be  considered  to  be  entitled  to  such  division,  since  \tk 
general  he  will  not  have  been  a  part  of  the  company  organization  during  the 
greater  part  of  the  time  In  which  the  fund  has  been  accumulated.  From  any 
equitable  point  of  view  his  right  to  a  participation  In  such  fund  would  have  to 
be  limited  to  that  part  which  was  accumulated  during  the  period  he  has  been 
assigned  to  the  company. 

3.  It  is  therefore  the  opinion  of  this  office  that  section  X,  General  Orders,  No. 
27,  War  Department,  1918,  should  be  considered  as  applying  only  to  the  transfer 
of  permanent  members,  of  an  organization  and  not  to  the  transfer  of  transient 
members  who  have  been  atta(fhed  to  an  organization  such  as  a  depot  brigade 
company  for  a  brief  period  of  Instruction  and  training. 
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KAYIGABLE  If ATEBS:  Limltati4>]i8  0m  Si^lit  ol  Slyariam  Owser  t^  fie- 
BiOTe  Saad  and  Qriyel. 

The  United  States  lias  authority  to  limit  the  quantity  of  aa»d  and  gravel 
wlilch  may  be  removed  by  a  riparian  owner  from  the  Miasiaslppi  Biver.  Tlie 
power  of  Cougress  to  use  navlgaibie  waters  and  lands  under  them  In  aid  of  navi- 
gation is  paramount,  and  the  owner  of  the  soil  under  the  hed  of  the  stream  can 
use  and  enjoy  it  only  in  so  far  as  is  consistent  witli  the  public  riglit. 

800.2. 

War  Department,  J.  A.  G.  O.,  Juae  8, 1^18.— To  the  01d«f  of  EnginettV. 

1.  The  views  of  this  office  are  desired  on  the  qoesdoa  ot  the  auUiorUy  of  the 
United  States  to  limit  tlie  quantity  of  slind  and  gravel  which  may  be  removed 
from  the  Miaaissippi  River  by  a  ripariaa  owner.  In  the  eoannuBlcatioii  in  refer- 
ence, under  date  of  the  4th  iftKtaat,  ttom  the  Chief  of  Sn^oeers  to  the  Secre- 
tary of  War,  it  is  stated  tliat  reciuests  hy  different  companieai  Air  permission  to 
di'iedge  saiid  and  gravel  from  the  bed  of  tiie  MisslaBlppi  Biver  \mv^  teen  for- 
warded to  that  office  through  the  presideort  of  the  Mississippi  Biver  OommiaskML, 
wiw  has  i«0DnBne&ded  for  inclusioB  in  the  permits  a  cooditioa  oontaiBtug  the 
followiug  provision : 

"  This  permit  may  be  suspended  after  90  daj^s  notice,  whenever  the  sa{)pi3r  of 
sand  and  gravel  in  the  localities  named,  which  is  ne^Kled  by  the  Mississippi  River 
Commission  ftw  river-improvement  work,  is  threatened  with  serious  depleiion.'* 
Also,  it  is  stated  in  the  communication  that  tlie  president  of  the  MissiaBiiipl 
River  Commission  says : 

"  The  Joeal  district  engineers  have  reported  as  to  tiiese  requests  that  sw^ 
dredging  of  gravel  and  sand  from  the  river  bars  and  beds  shoold  l9e  limited  in 
quantity  and  time,  ba^tog  their  objection  to  furtiier  <lredglug  on  tlie  g^xHind  tliat 
in  their  present  opinion  the  remaining  gravel  and  sand  is  ail  needed  for  use  upon 
future  improvement  of  the  Federal  Government,  already  looked  forward  to  by 
the  Mississippi  River  Commission  under  the  provision  of  past  acts  of  Congress. 
These  views  are  concurred  in  by  the  commission,  which  has  held  back  the  issu- 
ance of  sucli  permits  by  the  district  engineers  until  now^  in  order  to  secure 
repoits  from  these  district  engineers  npon  the  probable  future  needs  of  tlieir  dis- 
tJL'icts  and  the  probable  amounts  of  available  sand  and  giavel." 

2.  The  established  doctrine  of  tlie  adjudical>ed  cases  is  that  ttie  power  of  Con- 
gress to  use  navigable  waters  and  lauds  under  them  in  aid  of  improvement  of 
navigation  is  paramount,  and  that  the  owner  of  the  soil  unxier  the  bed  of  the 
stream  can  only  use  and  enjoy  it  in  sio  far  as  is  consistent  with  the  public  rigiit. 
See  Ckappcil  v.  Waterwarth  <39  Fed.  71)  ;  Qibmn  v.  Uniled  States  (1436  U,  S. 
200,  276) ;  Scrantou  v.  Wheeler  <179  U.  S.  141,  188)  ;  Chicago,  Bariwfftfm  d 
Qmincy  R.  U.  Co.  v.  Drainage  Commisfdonej's  (200  U.  S.  561)  ;  Went  Ckwoifo 
U.  R.  Co.  V.  Chicago  (201  U.  S,  506,  520)  ;  Phihi4elpitia  Co.  v.  Stiniaon  (223 
U.  S.  605,  636) ;  UnUed  States  v.  Ckcndler-Dufibar  Co.  (229  U.  S.  53) ;  and 
Greenlcaf-Johnson  Z/umhcr  Co.  v.  Garrison  <237  U.  S.  251). 

Tlie  following  brief  exeeipts  from  «ome  of  the  decisions  su^'ieutly  indicate 
the  settled  principle  running  through  the  adjudicated  cases. 

In  Gi^on  v.  UnUed  States^  supra,  the  court  said : 

*'  Riparian  ownership  is  subject  to  the  obligation  to  suffer  the  oonseQtiences  of 
the  improvement  of  navigation  in  tlie  exercise  of  tlie  dominant  right  of  the  Gov- 
ernment in  that  r^^ard." 

In  ScrafUcn  v.  Wheeler,  ^upra,  the  court,  in  discussing  tlie  powei^s  which  the 
General  Grov^emment  has  over  navigable  waters,  said : 

*'  In  the  hands  of  the  State  or  of  tite  State's  grantees  the  bed  of  a  navigable 
river  remains  subject  to  an  easement  of  navigation,  wiiich  tlie  General  Govern- 
ment can  lawfully  enforce,  improve  and  protect*' 

In  Philadelphia  Co.  v.  Stimson,  supra^  in  speaking  of  the  interest  of  the 
riparian  owner  in  submerged  lands,  the  court  said : 

"  It  Is  a  qualified  title,  a  bare  technical  title,  not  at  Ills  absolute  dt«sposal.  ns 
Is  his  upland,  but  to  be  iieid  at  all  ^mes  suinirdinate  to  such  use  of  the  sub- 
merged lands  and  of  the  waters  flowing  over  tliem  as  may  be  consistent  with  or 
demanded  by  tlie  public  rigbt  of  navigation." 

In  West  Chicago  R.  R.  Co.  v.  Chicago,  smpra,  the  court  said : 

"That  in  a  navigable  stream  the  public  right  is  paramount,  and  the  owner  of 
the  soil  under  the  bed  of  such  stream  can  only  use  and  enjoy  it  in  so  far  as  is 
consistent  with  the  public  right,  which  must  be  free  and  unobstructed.' 
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In  Lewis  Blue  Point  Oyster  Co,  ▼.  Briggs  (229  U.  S.  82)  the  Supreme  Court 
Id  sustaining  the  decision  of  the  State  court  said ; 

"  If  the  public  right  of  navigation  is  the  dominant  right  and  if,  as  jnust  be 
the  case,  the  title  of  the  owner  of  the  bed  of  navigable  waters  holds  subject 
absolutely  to  the  public  right  of  navigation,  this  dominant  right  must  include 
the  right  to  use  the  bed  of  the  water  for  everj'  purpose  which  is  in  aid  of  navi- 
gation." 

3.  In  recognition  of  this  settled  principle  that  the  public  right  to  use  the  bed 
of  the  river  for  every  purpose  which  is  in  aid  of  navigation,  this  office,  in  au 
opinion  dated  October  27,  1915  (Dig.  Ops.  J.  A.  G.  1917,  p.  520),  lield: 

"That  the  ilparian  owners  were  not  entitled  to  compensation  for  sand  and 
gravel  dredged  by  the  United  States  from 'the  Mississippi  River  and  used  for 
paving  the  river  banks  in  connection  with  bank  revetment  work.^*  And  upon 
this  question  the  views  of  this  office  were  confirmed  by  the  Attorney  General 
in  an  opinion  under  date  of  December  7, 1916,  which,  in  part,  is  as  follows : 

"  It  is  also  true  that  the  claimants*  ownership  of  the  river  banks  carries 
with  it  in  this  particular  case  ownership  to  the  thread  of  the  river.  Arcker  v. 
Greenville  Gravel  Co,  (233  U.  S.  60,  68).  And  such  ownership,  of  course,  would 
include  tlie  sand  and  gravel  bars  drawn  in  question.  The  title  to  the  bed  uf 
the  river,  however,  including  tliese  bars,  is  a  qualified  one;  tiiat  is  to  say  it  is 
always  subject  to  the  needs  of  navigation.  The  character  of  such  title  was  thus 
comprehensively  described  in  United  States  v.  CIiandler-Dunlar  Co.  (229 
U.  S.  53,  62)  : 

"  *  The  title  of  the  owner  of  fast  land  upon  the  shore  of  a  navigable  river 
to  the  bed  of  the  river,  is  at  best  a  qualified  one.  It  is  a  title  w^hich  inheres  in 
the  ownership  of  the  shore  and,  unless  reserved  or  excluded  by  implication, 
passed  with  It  as  a  shadow  follow^s  a  substance,  although  capable  of  distinct 
ownership.  It  Is  subordinate  to  tlie  public  right  of  navigation,  and  however 
helpful  in  protecting  the  owner  against  the  acts  of  third  parties,  is  of  no  avail 
against  tlie  exercise  of  the  great  and  absolute  power  of  Congress  over  the  im- 
provement of  navigable  rivers.  That  power  of  use  and  control  comes  from  the 
power  to  regulate  commerce  between  tlie  States  and  with  foreign  nations.  It 
Includes  navigation  and  subjects  every  navigable  river  to  the  control  of  Con- 
gress. All  means  having  some  positive  relation  to  the  end  in  view  which  are 
forbidden  by  some  other  provision  of  tlie  Constitution,  are  admissible.  If,  in 
the  Judgment  of  Congress,  the  use  of  the  bottom  of  the  river  is  proper  for  the 
purpose  of  placing  therein  structures  in  aid  of  navigation,  it  is  not  thereby 
taking  private  property  for  a  public  use,  for  the  owner's  title  was  in  its  very 
nature  subjet-t  to  that  use  in  the  Interest  of  public  navigation    ♦     ♦     ♦.' 

"  Such  title  does  not  permit  him  to  stay  the  hand  of  Congress  in  utilizing 
the  laud  for  purposes  of  improving  navigation.  The  injury  thus  suffered 
bv  the  riparian  owner  may  well  be  denominated  as  *  damnum  absque  injuria,* 
Union  Bridge  Co,  v.  United  States  (204  U.  S.  364,  390).  So  complete  and  an- 
tra mmeled  is  the  Federal  ix)wer  over  the  navigable  waters  that  such  waters 
have  l>een  repeatedly  referred  to  as  '  the  public  property  of  the  nation  and 
subject  to  all  requisite  legislation  by  Congi'ess.'  Philadelphia  Co.  v.  Stunson 
(223  U.  S.  605,  634) ;  South  Carolina  v.  Georgia  et  al,  (93  U.  S.  4,  10). 

"And,  as  stated  in  Greenleaf  Lumber  Co.  v.  Garrison  (237  U.  S.  251,  263)  : 

*' '  When  (Congress  acts,  necessarily  its  power  extends  to  the  whole  expanse 
of  the  stream,  and  is  not  dependent  upon  the  depth  or  shallowness  of  tlie  water. 
To  recognize  such  distinction  would  be  to  limit  the  power  when  and  where  its 
exercise  might  be  most  needed.  In  Scranton  v.  Wheeler,  179  U  .S.  141,  tlie 
water  was  very  shallow  between  tiie  hi^b  land  and  the  pier  erected  in  tlie 
river  by  the  authority  of  Congress  and  which  it  was  contended  cut  off  access 
to  navigabiUtj'.' " 

4.  Having  the  paramount  right  to  take  and  use  the  bed  of  a  river  for  any 
purpose  in  connection  with  the  improvement  of  tlie  navigation  of  the  river,  upon 
principle,  it  necessarily  follows  that  it  would  be  well  within  the  power  of  the 
United  States,  In  the  Interest  of  navigation,  to  preserve  the  bed  of  the  Missis- 
sippi River  in  so  far  as  the  sand  and  gravel  therein  will  be  needed  for  use  in 
the  "  improvement  work  of  tlie  Federal  Government  already  looked  forward  to 
by  the  Mississippi  River  Corninission  under  the  provision  of  past*  acts  of 
Congress." 

Entertaining  this  view,  therefore,  my  conclusion  is  that  the  authority  rests 
in  the  Government  to  limit  the  quantity  of  sand  and  gravel  to  be  taken  by  the 
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riparian  owners  to  the  quantity  which  may  be  in  excess  of  that  which  will  be 
needed  by  the  Govemnient  for  use  In  connection  with  and  in  aid  of  the  improve- 
ment of  the  river  for  navigation. 


RANK:  RelatiTe  Rank  of  Resenre  Officers. 

By  section  38  of  the  national  defense  act  of  June  3,  1916  (39  Stat  166,  190), 
officers  of  the  Officers'  Reserve  Coit)s  without  previous  military  service  when 
ordere<l  to  active  service  talce  temporary  rank  among  themselves  and  in  their 
grades  In  the  organizations  {o  which  assigned,  according  to  the  dates  of  orders 
placing  them  on  active  service.  As  between  two  such  officers  of  the  same  grade 
ordered  into  active  service  on  the  same  day,  if  either  had  been  commissioned  an 
officer  in  the  Officers'  Reserve  Corps  for  any  period  prior  to  being  ordered  to 
active  duty,  then  that  fact  should  be  considered  in  determining  the  question  of 
relative  rank.  Section  37  of  said  national  defense  net  provides  that  "  officers  of 
the  Officers'  Reserve  Corps  shall  have  rank  therein  in  the  various  sections  of 
said  Reserve  Corps  according  to  grades  and  to  length  of  service  in  their 
gradea"  If  the  two  officers  were  commissioned  on  the  same  day,  and  also 
ordered  to  duty  on  the  same  day,  their  relative  rank  would  have  to  be  deter- 
mined by  lot,  save  that  where  one  of  the  officers  In  question  Is  a  retired  officer 
of  tlie  Regular  Army,  he  would  have  precedence  by  virtue  of  the  one  hundred 
nineteenth  article  of  war. 

210.7.  ••  June  8,  1918. 

"  My  dear  Senator  :  I  have  to  acknowledge  your  letter  of  the  fifth  propound- . 
ing  the  following  questions : 

(1)  "  *  Is  seniority  in  service  based  and  decided  on  the  date  of  the  telegram 
ordering  to  report  for  service;  or  Is  It  based  and  decided  on  the  time  the  one 
ordered  leaves  home  and  begins  to  comply  with  the  telegram  and  reports  at 
designated  destination  at  headquarters,  as  per  telegram? 

(2)  "  *  If  A.  receives  telegram  under  date  of  April  29,  5: 30  p.  m.,  directing  to 
report  for  service  and  begins  to  comply  May  5,  reporting  May  7;  and  B.  re- 
ceives telegram  of  the  same  date,  but  at  8 :  30  p.  m.,  or  three  hours  later  than  A., 
and  begins  to  comply  on  May  1,  reporting  May  2,  or  five  days  ahea^  of  A.,  which 
Is  the  senior  in  the  service? ' " 

Question  1  is  answered  by  section  38  of  the  national  defense  act  of  June  3, 
1916  (39  Stat.  166,  190),  which  provides  that  officers  of  the  Officers'  Reserve 
Corps : 

••  So  ordered  to  active  service  shall  take  temporary  rank  among  themselves, 
and  In  their  grades  in  the  organization  to  which  assigned,  according  to  the  dates 
of  orders  placing  them  on  active  service." 

By  the  plain  meaning  of  section  38,  supro,  the  rank  of  officers  In  the  Officers* 
Reserve  Corps  is  determined  by  the  order  placing  them  on  active  service.  The 
date  of  the  entry  on  active  service  is  material  only  as  indicating  the  time  when 
the  officer  so  ordered  to  duty  becomes  entitled  to  draw  his  pay. 

The  second  question  Involves  relative  rank  of  officers  of  the  same  grade 
ordered  into  active  service  on  the  same  day.  It  does  not  appear  whether  A.  or 
B.  or  either  of  them  hod  been  members  of  the  Officers'  Reserve  Corps  prior  to 
being  ordered  to  active  duty.  If  either  had  been  commissioned  an  officer  In  the 
Officers'  Reserve  Corps  for  any  period  prior  to  being  ordered  to  active  duty,  then 
such  length  of  service  should  be  considered  In  determining  the  question  -ot  rela- 
tive rank  where  two  officers  are  ordered  to  duty  on  the  same  day.  This  was  de- 
cided by  this  office  in  an  opinion  dated  September  7,  1917  (Ops.  J.  A.  G.  82-200), 
construing  that  provision  of  section  37  of  the  national  defense  act,  supra,  which 
reads  as  follows: 

**  Officers  of  the  Officers'  Reserve  Corps  shall  have  rank  therein  In  the  various 
sections  of  said  Reserve  Corps  according  to  grades  and  to  length  of  service  in 
their  gi*ades." 

If  tlie  two  officers  were  commissioned  on  the  same  day  and  also  ordered  to 
duty  on  the  same  day,  their  relative  rank  would  have  to  be  determined  by  lot 
This  would  be  the  general  case.  An  exception  to  this  rule  would  occur  In  the 
unusual  case  where  one  of  the  officers  in  question  is  a  retired  officer  of  the* 
Regular  Army.  Under  the  one  hundred  nineteenth  article  of  war  he  would 
have  precedence. 
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ABUT  TRANSPORTS:  Carriage  of  CiTilians. 

Although  under  normal  conditions  Army  transports  can  not  legally  be  used  for 
carrying  pai^sengers,  except  as  clearly  autliorlzed^by  Congress ;  yet  in  view  of  the 
present  emergency  and  the  absence  of  any  express  prohibition,  when  the  use  of 
available  space  for  the  transportation  of  American  citizens  not  connected  with 
Government  service  would  relieve  acute  congestion  of  commercial  lines  and  con- 
tribute to  the  relief  of  military  necessity,  such  transportation  may  be  furnished 
without  violation  of  law.  Of  course,  reasonable  charges  should  be  made  to  cover 
the  expenses  of  such  service  in  order  that  Army  appropriations  may  not  be  ai> 
plied  to  private  purposes. 

541.1. 

War  Department,  J.  A.  G.  O.,  June  11,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this,  office  are  deslre<l  on  the  question  whether  or  not  in  the 
liresent  emergency  American  citizens  not  connected  with  Government  service 
can  be  furnished  transportation  on  Army  transports  on  the  Pacific  in  order  to 
ivlieve  acute  congestion  on  commercial  Ihies.  Reference  is  made  to  the  opinion 
of  this  office,  dated  January  31,  1918  (Ops.  J.  A.  G.  ante,  p.  71),  in  which  it  la 
held  that  Army  transports  may  be  use<l  commercially  during  the  existing 
emergency  to  relieve  freight  congestion,  thereby  making  available  other  vessels 
for  military  necessities. 

2.  It  is  believed  that  the  reasons  upon  which  the  said  opinion  of  this  office, 
dated  January  31,  1918,  were  based,  apply  to  the  question  under  consideration. 
Under  normal  conditions  it  would  seem  clear  that  the  Army  transports  could 
not  legally  he  used  for  carrying  pas.sengers,  except  as  clearly  authorized  by 
Ojngress ;  yet  in  view  of  the  present  emergency  and  in  the  absence  of  any  express 
prohibition,  where  the  use  of  available  space  for  the  transportation  of  American 
citizens  not  connected  with  Government  service  would  relieve  acute  congestion 
of  commercial  lines  and  contribute  to  the  relief  of  military  necessity.  Of  course, 
reasonable  charges  should  be  made  to  cover  the  expense  of  the  service  in  order 
that  Army  appropriations  may  not  be  applied  to  private  purposes.  If  this  be 
done,  it  is  the  view  of  this  office  that  the  transix>rtation  may  be  furnished  without 
violation  of  law. 


REQUISITION  OF  PROPERTY:  Nitrate  of  Soda  for  Agrienltural  Pur- 
poses. 

Nitrate  of  so<la  may  be  requisitioned  for  the  purposes  of  the  Agricultural  De- 
partment. Such  purposes,  though  not  directly  military,  are  within  the  terms  of 
the  food  products  and  fuel  act  of  August  10, 1917  (40  Stat.  276,  287). 

386. 

War  Deparment,  J.  A.  G.  O.,  June  11, 1918. — ^To  the  Secretary  of  War. 

1.  The  opinion  of  this  otilce  is  desired  in  the  matter  of  the  diversion  of  nitrate 
of  soda  to  meet  immediate  requirements  In  France  on  the  question  of  procuring 
nitrate  for  the  Agricultural  Department,  a  use  not  directly  for  military  pur- 
poses. The  queslon  is  submitted  by  Mr.  Baruch,  chairman  of  the  War  Industries 
Board,  who  says: 

"  We  would  also  highly  appreciate  your  judgment  as  to  your  powers  in  com- 
mandeering nitrate  for  the  Agricultural  Department,  where  the  use  of  the 
nitrate  is  not  for  direct  military  purposes.  It  will  be  necessary  to  commandeer 
this  nitrate,  as  it  has  been  sold  by  Importers,  and  unless  this  is  done,  they  will 
not  be  relieved  of  liability  on  their  contracts." 

2.  Section  10  of  the  act  of  August  10,  1917  (40  Stat.  276,  287),  authorizes  the 
President  "  to  requisition  foods,  feeils,  fuels,  and  other  supplies  necessary  to  the 
support  of  the  Army  or  the  maintenance  of  the  Navy,  or  any  other  public  use 
connected  with  the  common  defense." 

Section  1  of  the  same  act  declares  that  "  by  reason  of  the  existence  of  a  state 
of  war,  it  Is  essential  to  the  national  security  and  defense,  for  the  successful 
X^rosecutiou  of  the  war,  and  for  the  support  and  maintenance  of  the  Army  and 
Navy,  to  assure  an  adequate  supply  and  equitable  distribution,  and  to  facilitate 
the  movement,  of  foods,  feeds,  fuel  including  fuel  oil  and  mineral  gas,  and 
fertilizer  and  fertilizer  ingredients,    ♦    ♦    ♦    hereafter  in  this  act  called  neces- 
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saries ;"  and  authorizes  the  President  "  to  make  soch  regulations  and  to  issue 
such  orders  as  are  essential  effectively  to  carry  out  the  provisions  of  this  act." 

Section  27  of  the  same  act  authorizes  tlie  President  to  procure  "  such  stocks  of 
nitrate  of  soda  as  he  may  determine  to  be  necessary,  and  find  available,  for  in- 
creasing agricultural  production  during  the  calendar  years  nineteen  hundred 
and  seventeen  and  eighteen,  and  to  dispose  of  the  same  for  cash  at  cost,  in- 
cluding all  expenses  connected  tliferewith,"  ♦  ♦  •  and  provides  that  "the 
President  is  autliorized  to  make  such  regulations,  and  to  use  such  means  and 
agencies  of  the  Government,  as,  in  his  discretion,  he  may  deem  best." 

3.  In  the  opinion  of  this  office  the  President  may,  under  the  broad  powers  con- 
ferred by  these  provisions,  through  the  Secretary  of  War  or  such  other  agency 
as  he  directs,  requisition  nitrate  not  only  for  direct  military  use  but  for  fertilizer 
and  fertilizer  ingredients  for  sale  to  farmers  imder  the  direction  of  the  Secre- 
tary of  Agriculture  as  proposed.  The  statute  ^[lecifically  includes  fertilizer  and 
fertilizer  ingredients  among  the  supplies  therein  declared  to  be  essential  to  the 
national  security  and  defense,  and  the  authority  to  requisition  the  supplies  i.s 
not  limited  to  these  which  are  directly  used  for  military  purposes,  but  Includes 
any  supplies  necessary  for  "  any  other  public  use  connected  with  the  common 
defense."  This  office  is  clearly  of  opinion  therefore  that  the  desired  supply  of 
nitrate  of  soda  may  he  procured  by  requisition  as  proposed. 


TRIAL:  Action  Reiinlred  Where  a  Member  of  Conrt-Martlal  is  Absent 
DnriBg  Taking  of  Evidence;  Adding  New  Members  to  Court. 

Whei^  a  member  of  a  general  court-martial  has  been  absent  during  the  taking 
of  evidence  in  the  progress  of  trial  of  a  case  it  is  proper  for  the  court  to  exclude 
such  member  from  further  participation  in  the  trial  because  of  such  absence. 
However,  in  case  it  becomes  necessary  after  the  trial  of  a  case  has  begun  to 
permit  a  member  absent  at  former  hearings  to  resume  his  seat  or  to  add  a  mem- 
ber to  the  court,  the  proceedings  will  not  be  invalidated  thereby  if  it  be  shox^ni 
of  record  that,  after  having  been  duly  advised  as  to  his  rights,  the  accused  made 
no  objection  thereto,  and  that  all  proceedings  and  evidence  taken  at  the  former 
sittings  of  the  court  were  r(»ad  over  to  such  new  member  in  open  court  prior  to 
proceeding  witli  the  trial.  The  record  should  also  show  that  the  accused  was 
afforded  opportunity  to  exercise  his  right  of  challenge  as  to  the  new  member, 
and  also  that  said  member  was  duly  sworn.  The  record  must  clearly  show,  if 
the  court  is  thus  changed  by  adding  a  new  member,  that  the  substantial  rights 
of  tlie  ao(nised  were  not  injuriously  affected  thereby.  Manual  for  Courts-Martial, 
paragi'aph  ©3.  Tlie  adding  of  new  members  to  a  general  court-martial  where, 
for  any  cause,  the  membership  is  reduced  below  five  during  a  trial  after  material 
proceedings  have  been  recorded  i^ould  be  avoided  and  the  trial  recommenced, 
except  in  rare  cases  where  the  delay  incident  thereto  would  operate  needlessly 
to  inconvenience  the  service  and  injuriously  affect  discipline  or  hinder  the  ac- 
cused's rights  to  a  speedy  trial.    (1  Winthrop,  100,  101.) 

2,10,4. 

War  Department,  J.  A.  G.  O.,  June  11, 1918. — To  the  Judge  Advocate. 

1.  The  opinion  of  this  office  is  requested  concerning  the  legality  of  the  proceed- 
ings of  a  general  court-martial  wherein  the  record  shows  that  a  member  of  the 
court  who  was  absent  during  the  taking  of  evidence  while  a  case  was  In  process 
of  trial  was  thereafter  excused  from  participation  in  the  trial  because  he  had 
been  absent  during  former  proceedings  in  the  case. 

2.  Under  the  circumstances  above  stated  the  action  of  the  court  in  excluding 
the  member  from  sitting  with  the  court  was  clearly  within  the  rule  laid  dOAvn 
in  Manual  for  Courts-Martial,  paragraph  93.  However,  in  case  it  becomes  neces- 
sary after  the  trial  of  a  case  has  begun  to  permit  a  member  absent  at  former 
hearings  to  resume  his  seat  or  to  add  a  member  to  the  court,  the  proceedings 
will  not  be  invalidated  thereby  if  it  be  shown  of  record  that,  after  having  been 
duly  advised  as  to  his  rights,  the  accused  made  no  objection  thereto,  and  that  all 
proceedings  and  evidence  taken  at  the  former  sittings  of  the  court  were  read 
over  to  such  new  member  in  open  court  prior  to  proceeding  with  the  trial.  TTie 
record  should  also  show  that  the  accused  was  afforded  opportunity  to  exercise 
his  right  of  challenge  as  to  the  new  member,  and  also  that  said  member  was 
duly  sworn.  The  record  must  clearly  show  that,  if  such  proceedings  are  imder- 
taken,  the  substantial  rights  of  the  accused  were  not  injuriously  affected  thereby. 
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3.  The  adding  of  new  members  to  a  general  court-martial  where,  for  nny 
cause,  the  membership  is  reduced  below  five  during  a  trial  after  material  pro- 
ceedings have  been  recorded  should  be  avoided  and  the  trial  recommenced,  except 
in  rare  cases  where  the  incident  delay  In  which  would  operate  needlessly  to  in- 
convenience tl>e  service  and  injuriously  affect  discipline  or  hinder  the  accused's 
rights  to  a  ^>eedy  trial.    (1  Winthrop,  100, 101.) 


GOTERNMENT  AGENCIES:  ExteBSioB  of  Pipe  Limes  at  GoTernMent  Ex- 
pense to  Tonng  Mea's  Chrlstiaa  AssoeiatidB  Bnildliigs. 

By  a  liberal  construction  of  the  act.  of  May  31,  1902  (32  Stat.  282,  283),  Gov- 
ernment funds  can  legally  be  used  to  extend  the  necessary  gas,  water,  and  sewer 
pipe  lines  from  Government  mains  to  a  Young  Men*s  Chclstian  Association  build- 
ing on  a  military  reserratlon.  The  introduction  of  such  lines  into  the  building 
»nd  the  necessary  construction  work  therein  should,  however,  be  done  at  the 
expense  of  the  Young  Men's  Christian  Association  as  a  part  of  the  cost  of  the 
building. 

aso.4. 

War  Department.  J.  A.  G.  O..  June  12,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  by  the  officer  in  charge  of  the  con- 
struction division  as  to  whether  Government  funds  can  legally  be  used  to  extend 
the  necessary  gas,  water,  and  sewerage  pipe  lines  from  the  Government  mains 
to  the  Young  Alen's  Christian  Association  Building  uixm  the  Fort  MacArthur 
Military  Reservation,  Calif.  Tlie  said  building  is  about  to  be  extended  and 
improved,  witli  a  view  to  supplying  better  facilities  for  the  comfort  and  enter- 
tainment of  the  garrison,  recitation  and  study  rooms  for  the  schools  for  officers 
and  enlisted  men  being  maintained  at  the  post,  and  a  rest  room  for  the  use  of 
women  visiting  tlie  post  as  entertainers  and  for  the  purpose  of  calling  upon  their 
friends  and  relatives. 

2.  There  appears  to  be  no  question  as  to  the  authority  for  the  extension  of 
the  gas  main  to  said  building  under  the  provision,  repeated  from  prior  acts, 
found  In  the  current  Army  appropriation  act  of  May  12,  1917  (40  Stat.  40,  51), 
for  furnishing  heat  and  light  to  "  building  erected  at  private  cost,  in  the  opera- 
tion of  the  Act  of  May  thlrty-flrst,  nineteen  hundred  two."  The  said  act  of 
May  31,  1902  (32  Stat.  282,  283),  provides: 

"Authority  is  hereby  given  to  the  Secretary  of  War,  in  his  discretion,  to  grant 
permission  by  revocable  license  to  the  International  Committee  of  Young  Men*s 
Christian  Associations  of  North  America  to  erect  and  maintain,  <m  the  military 
reservations  within  the  United  States  or  its  Island  possessions,  such  buildings 
as  their  work  for  the  promotion  of  the  social,  physical,  Intellectual,  and  moral 
welfare  of  the  garrisons  may  require,  under  such  regulations  as  the  Secretary 
of  War  may  impose." 

3.  This  office  In  a  case  similar  to  the  one  under  consideration  In  a  rei)ort  made 
on  December  14,  1016  (Ops.  J.  A.  G.  5-243),  expres.<;ed  the  opinion  that  the  ex- 
penditure of  the  amount  necessary  to  connect  the  Young  Meu*s  Christian  Asso- 
ciation Building  on  the  Presidio  of  San  Francisco  to  the  post  lighting  system 
of  the  resenatlon  could  properly  be  authorizetl  from  the  said  appropriation 
**  as  a  reasonable  necessary  expense  for  a  purpose  authorized  by  the  appropria- 
tion," basing  its  opinion  on  the  well-settled  rule  of  construction  of  appropria- 
tions that  where  an  appropriation  is  made  for  a  particular  object  it  confers  by 
implication  authority  to  incur  expenditures  which  are  necessary  or  appro- 
priate, or  incident  to  the  proper  execution  of  the  object,  unless  there  should  be 
another  appropriation  which  makes  a  more  specific  provision  for  such  expendi- 
tures or  unless  they  should  be  prohibited  by  law.  The  extension  of  the  gas 
main  would  clearly  come  under  the  above  rule. 

4.  With  respect,  however,  to  the  extension  of  water  and  sewerage  facilities 
to  the  said  building  there  is  no  specific  authority  of  law  for  such  extension. 
If  authority  exists  it  must  be  derived  by  Inference  or  implication  from  the  said 
act  of  May  31, 1902,  supra,  from  the  annual  appropriation  for  the  Introduction 
and  installation  of  water  and  sewerage  facilities  at  military  posts,  and  from  the 
recognition  by  the  President  and  the  War  Department  of  the  Young  Men's 
Christian  Association  as  a  valuable  adjunct  and  asset  to  the  military  service 
entitled  to  and  authorized  to  be  given  all  the  assistance  and  cooperation  pos- 
sible in  its  activities,  both  on  the  permanent  reservations  and  at  the  various 
military'  camps  and  in  the  field. 
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5.  It  Is  hanlly  reasonable  to  suppose  that  Congress  in  authorizing  the.  erection 
of  these  buildings  on  military  reservations  did  not  intend  that  they  should 
be  given  the  advantage  of  the  water  and  sewerage  facilities  thereon,  since 
their  introduction  into  the  said  buildings  would  appear  to  be  an  absolute  neces- 
sity as  a  sanitary  measure  in  order  to  properly  protect  the  health  of  the  com- 
mands at  the  various  posts,  and  in  order  also  that  the  said  buildings  might  be 
made  to  best  serve  the  purpose  for  which  their  erection  was  authorized.  Be- 
sides, while  Congress  has  authorized  their  erection,  no  specific  authority  has 
l>een  granted  to  the  said  association  to  construct  the  necessary  pipe  lines  upon 
the  reservations  in  order  to  secure  the  advantage  of  these  facilities.  The  only 
specific  authority  for  these  extensions  is  found  in  the  appropriation  for  the 
introduction  and  installation  of  water  and  sewerage  facilities  at  military  posts. 
Moreover,  such  extensions  if  made  to  these  buildings  to  enable  the  association 
to  take  advantage  of  these  facilities  would  be  primarily  for  the  use  of  the  en- 
listed men  and  for  the  benefit  of  the  military  service,  Just  as  much  so  In  fact 
as  where  the  said  facilities  are  brought  to  the  various  buildings  on  the  reserva- 
tions constructed  under  appropriations  made  therefor  by  Congresa  In  fact 
it  might  be  said  that  the  bringing  of  these  facilities  to  these  buildings  is  more 
of  a  necesssity  to  the  military  service  than  is  their  extension  to  many  of  the 
Government-owned  buildings  on  the  reservation. 

6.  In  view  of  the  facts  and  conditions  above  outlined  and  for  the  reasons 
stated,  I  am  of  the  opinion  that  the  department  would  be  ajuthorized  to  extend 
all  of  these  facilities  to  the  building  in  question.  Their  Introduction  Into  the 
building,  however,  and  the  necessary  construction  work  therein  should  be  at 
the  expense  of  the  Young  Men's  Christian, Association  as  a  part  of  the  cost  of 
the  erection  of  the  building. 

PAY  AND  ALLOWANCES:  Bagrgoge  Allowance  of  Officer  on  Duty  in  Field. 

An  oflUcer  of  the  Regular  Army  on  duty  in  the  field  Is  entitled,  under  General 
Orders,  No.  47,  War  Department,  1918,  to  have  his  allowance  of  personal  bag- 
gage shipped  at  Government  expense  to  his  home  for  storage.  This  officer  Is 
entitled  to  have  shipped  from  his  previous  station  such  portion  of  his  allowance 
as  he  has  not  availed  himself  of,  but  can  not  have  shipped  from  such  previous 
station  an  aggregate  in  excess  of  what  would  have  been  his  authorized  allowance 
at  the  time  he  left  such  station.  If  In  addition  another  shipment  Is  to  be  made 
from  the  station  from  which  the  officer  leaves  for  field  iluty,  or  If  the  only  ship- 
ment is  made  from  that  station,  the  aggregate  of  all  shipments  must  not  exceed 
the  officer's  authorized  allowance  at  the  time  the  final  shipment  is  made. 

524. 

War  Department,  J.  A.  G.  O.,  June  12,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  reciuested  with  reference  to  the  right  of  Col. 
William  E.  Welsh,  346th  Infantry,  Camp  Pike,  Ark.,  to  have  shipped  at  Grovern- 
ment  expense  approximately  2,500  pounds  of  baggage  from  Camp  Pike,  Ark, 
to  his  home  at  Denver,  Colo.,  for  storage.  Col.  Welsh  states  that  he  has  had  •*  no 
previous  shipment  of  baggage  made  under  provisions,  General  Orders,  War 
Department,  1918,  furnished  depot  and  camp  quartermasters  for  their  Infor- 
mation." 

2.  The  general  order  referred  to  by  Col.  Welsh  is  contained  in  General  Order 
No.  47.  War  Department,  date<l  May  11,  1918,  which  it  is  understood  Is  still  In 
press.  This  office,  however,  has  procured  a  copy  and  finds  that  the  order  riv 
sciuds  General  Orders,  No.  86,  War  Department,  1917,  and  substitutes  other 
provisions  therefor.  It  provides  that  all  officers,  enlisted  men,  and  civilians  who 
have  personal  property  storeil  at  military  posts  or  depots  are  required  to  remove 
It  upon  notification  from  the  quartermaster  or  other  officer  In  charge  of  the  post 
or  depot  that  the  space  utilized  Is  required  for  use  by  the  Government.  It  further 
pl'ovldes  that  officers,  enlisted  men,  and  civilian  employees  of  the  Regular  Army 
not  on  duty  a.t  a  permanent  station  may  have  their  **  full  allowance  of  baggage 
<Iisposed  of  In  the  same  manner  as  Is  now  provided  for  In  paragraph  1138,  Army 
Regulations,  for  extended  service  overseas."  The  officers,  enlisted  men,  and 
civilian  employees  of  the  Regular  Army  entitled  to  have  their  property  shipped 
at  Government  expense  for  storage  or  other  disposition  as  indicated  in  the  order 
are  those — 

(a)  Not  on  duty  at  a  permanent  station,  who  have  been  or  who  may  be 
directed  to  remove  such  property  from  Government  storage  at  a  post  or  depot 
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(6)  Those  who  may  he  ordered  for  duty  In  the  field. 

(r)  Those  who  are  "  now  "  on  duty  In  the  field. 

The  provision  of  Army  Regulations,  paragraph  1138,  applicable,  reads  as 
follows : 

•*  In  lieu  of  the  allowance  authorized  for  permanent  change  of  station,  *  ♦  * 
an  ofilcer,  noncommissioned  officer,  or  civilian  employee  entitled  to  an  allowance 
of  baggage  under  the  provisions  of  paragraph  1136,  under  orders  for  extende<l 
service  over  the  sea  or  for  duty  in  Alaska  is  entitled  to  have  his  full  allowance 
transported  from  the  station  he  leaves  to  his  home  or  to  the  nearest  convenient 
place  of  storage,    ♦    ♦    ♦.** 

This  provision  of  the  Regulation  limits  the  shipment  of  an  oflficer's  baggage 
•*  from  the  station  he  leaves."  The  order  of  May  11,  supra,  provides  for  shij)- 
ment  not  only  from  the  station  which  the  officer  leaves  under  orders  for  field  duty, 
but  provides  that  shipment  may  be  made  from  any  previous  station,  "  provided 
the  total  of  this  and  all  previous  shipments  at  Government  expense  from  any 
one  station  shall  not  exceed  the  authorized  allowance  of  the  officer  concerned  at 
the  time  he  left  said  station  and  provided  further  that  the  aggregate  weight  of 
all  shipments  made  under  the  provisions  of  this  order  shall  not  exceed  the 
authorized  allowance  of  the  officer  at  the  time  final  shipment  is  made."  The 
provision  just  quoted  is  somew^hat  ambiguous  as  a  whole.  It  is  first  provided 
that  shipment  under  authority  of  General  Orders,  No.  47,  War  Department,  1918, 
may  be  made  from  any  previous  station  provided  the  total  of  all  shipments  from 
that  station  at  Government  expense  shall  not  exceed  the  authorized  allowance 
of  the  officer  at  the  time  he  left  said  station ;  and  it  is  then  further  provided  that 
the  aggregate  weight  of  all  shipments  made  under  the  provisions  of  this  order 
shall  not  exceed  the  authorized  allowance  of  the  oflficer  at  the  time  final  ship- 
ment is  made.  This,  as  I  understand  it,  means  that  the  officer  is  entitled  to  have 
shipped  from  his  previous  station  such  portion  of  his  allowance  as  he  has  not 
availed  himself  of,  but  can  not  have  shipped  from  such  previous  station  an 
aggregate  in  excess  of  what  would  have  been  his  authorized  allowance  at  the 
time  he  left  such  station.  If  in  addition  another  shipment  Is  to  be  made  from  the 
station  from  w^hlch  the  oflficer  leaves  for  field  duty,  or  If  the  only  shipment  Is 
made  from  that  station,  the  aggregate  of  all  shipments  must  not  exceed  the 
officer's  authorized  allowance  at  the  time  the  final  shipment  is  made. 

3.  So  much  for  remarks  in  general,  upon  the  provisions  of  the  order.  As  to 
the  case  of  Col.  Welsh,  under  consideration,  he  has  requested  the  shipment  of 
approximately  2,500  pounds  of  personal  baggage  from  Camp  Pike,  Ark.,  to  his 
home  at  Denver,  Colo.,  tof  storage.  It  Is  understood  that  Col.  AVelsh  is  on  duty 
in  the  field  within  the  meaning  of  the  order.  He  Is  an  oflftcer  of  the  Regular  Army 
and  under  the  terms  of  the  order  he  is  clearly  entitled  to  have  his  baggage 
shipped  as  reciuested. 

PAY  AND  ALLOWANCES:  Forfeiture  of  Pay  Due  Deserter. 

While  a  soldier  was  absent  with  leave,  his  organization  was  paid.  An  order 
for  his  pay,  duly  executed  by  the  soldier,  was  presented  by  a  sergeant  to  his 
detachment  connnander,  who,  however,  expecting  that  the  soldier  would  report 
at  the  expiration  of  his  leave,  held  the  letter's  pay,  pending  his  arrival.  The 
soldier  did  not  report  at  the  expiration  of  his  leave,  and  is  now  listed  as  a 
deserter.  Inasmuch  ns  the  money  so  due  the  soldier  has  not  been  paid  over  to 
him  or  to  his  agent,  the  sergeant,  but  remains  in  the  possession  of  the  United 
States,  such  pay  becomes  forfeited  by  the  soldier's  desertion,  for  the  reason  that 
his  contract  of  enlistment  is  an  entirety,  and  if  service  for  any  portion  of  the 
time  Is  criminally  omitted,  the  pay  and  allowances  for  faithful  service  are  not 
earned.  United  States  v.  Landers  (92  U.  S.  77,  81).  Consequently,  the  above- 
described  order  for  the  money  should  not  be  honored.  Of  course  !f  It  should 
develop  that  the  soldier  is  not,  in  fact,  guilty  of  desertion,  the  money  may  be 
paid  to  him  upon  his  return  and  the  establishment  of  his  innocence  of  desertion. 

242. 

War  Department,  J.  A.  G.  C,  June  12,  1918.-— To  The  Adjutant  General. 

1.  Attention  Is  Invited  to  the  accompanying  communication  received  by  this 
office  from  the  disbursing  officer.  Augusta  Arsenal,  Ga.,  requesting  the  opinion 
of  the  .ludge  Advocate  General  with  reference  to  the  proper  disposition  to  make 
of  the  pay  of  Pvt.  B  for  the  month  of  April,  1918,  who,  at  the  expiration  of 
a  leave  of  absence  failed  to  return  for  duty  and  has  been  listed  as  a  deserter, 
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but  wlio,  prior  to  going  on  leave  of  absence,  signed  the  pay  roll  and  gave  an 
order  for  his  pay  to  another  enlisted  man.  The  facts  are  stated  by  the  dis- 
bursing officer  as  follows: 

**On  May  11,  1918,  Pvt.  B  was  granted  10  days'  leave.  On  May  20  he  was 
granted  an  extension  of  two  days. 

"  On  May  20  B's  pay  for  the  month  of  April,  for  which  he  liad  signed  the 
pay  roll,  arrived  at  the  post  from  the  department  quartermaster's  office.  A 
noncommissioned  officer  presented  to  B's  detachment  commander  an  order  for 
B's  psiy,  written  in  the  following  terms ; 

***May  10,  1918. 
'**  Lt  Daviswarth, 

** '  I*lease  pay  to  Sergt.  A  my  entire  pay  and  oblige. 

B  .'  •• 

The  detachment  commander,  expecting  that  B  would  report  at  the  expiration 
of  his  leave,  held  the  latter's  pay,  pending  his  arrival! 

**  At  the  expiration  of  B's  leave  on  May  22  he  failed  to  report  and  has  been 
listed  as  a  deserter.  His  detachment  commander  has  returned  the  amount  of 
B's  April  pay  to  the  disbursing  officer  Instead  of  honoring  the  order  drawn  by 
the  soldier  prior  to  his  departure.     ' 

"  Information  is  requested  as  to  whether  B's  April  pay  may  be  turned  over  to 
the  noncommissioned  officer  holding  the  former's  order." 

2.  The  rule  with  reference  to  the  forfeiture  of  pay  by  an  enlisted  man  who 
deserts  is  laid  down  by  the  Supreme  CJourt  of  the  United  States  in  the  case  of 
United  States  v.  Landers  (92  IT.  S.  77,  79),  in  the  following  language: 

*'  Forfeiture  of  pay  and  allowances  up  to  the  time  of  desertion  follows  from 
the  condition  of  the  contract  of  enlistment,  which  Is  for  faithful  service.  The 
contract  is  an  entirety ;  and,  If  service  of  any  portion  of  the  time  is  criminally 
omittefl,  the  pay  and  allowances  for  faithful  service  are  not  earned.  And,  for 
the  puriK>se  of  determining  the  riglits  of  the  soldier  to  receive  pay  and  allow- 
ances for  past  service,  the  fact  of  desertion  need  not  be  established  by  the 
findings  of  a  court-marflal :  it  is  sufficient  to  justify  a  withholding  of  the 
moneys  that  the  fact  appears  upon  the  muster-rolls  of  his  company.** 

In  the  present  case  the  money  is  still  in  the  hands  of  the  United  States.  If 
It  had  been  paid  over  to  Sergt.  A,  upon  Pvt.  B's  order  it  would  have  been  beyond 
the  control  of  the  United  States,  but  as  It  has  not  been  paid  over  to  Pvt.  B, 
or  to  his  agent,  Sergt.  A,  It  remains  in  the  possession  of  the  United  States  and 
under  the  decision  of  the  Supreme  Court  it  becomes  forfeited  by  the  soldier's 
desertion,  for  the  reason,  as  stated  by  the  court,  that  "  the  contract,  of  enlist- 
ment, is  an  entirety ;  and,  if  service  for  any  portion  of  the  time  Is  criminally 
omitted,  the  pay  and  allowances  for  faithful  service  are  not  earned."  Pvt.  B's 
order  for  the  money  should  not  be  honored.  Of  course,  if  it  should  develop  that 
Pvt.  B  is  not,  in  fact,  guilty  of  desertion,  the  money  may  be  paid  to  him  upon 
liis  return  and  the  establishment  of  such  fact. 


APPROPRIATIONS:  Damages  for  Destroying  Bnilding  as  Sanitary  Measure. 

I>amages  for  the  destruction  of  a  building  destroyed  as  a  necessary  sanitary 
measure  for  the  protection  of  the  health  of  forces  at  a  cantonment  are  properly 
payable  from  the  appropriation  for  the  payment  of  "  claims  for  damages  to  and 
loss  of  private  property  incident  to  the  training,  practicie,  and  operations  of  the 
Army"  (Acts  of  May  12,  1917,  40  Stat.  40,  59;  October  6,  1917,  40  Stat.  345, 
364.) 

l.-)3. 

War  Department.  J.  A.  G.  O.,  June  13, 1918.— To'The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  what  appropriation,  If  any,  is 
available  for  the  payment  of  Uie  within  claim  of  Mrs.  P.  for  the  value  of  a  dwell- 
ing house  belonging  to  her  near  Camp  Wheeler,  Ga.,  which  building  was  wrecked 
by  the  military  authorities.  Mrs.  P.  filed  a  claim  for  $700,  and  the  board  of 
officers  convened  to  investigate  the  matter  has  submitted  a  report  in  wiiich  recom- 
mendation is  made  that  the  Government  pay  Mrs.  P.  $300  as  the  value  of  the 
house. 

2.  The  report  of  the  board  of  officers  appointed  to  investigate  the  claim  shows 
that  the  l\ouse  stood  about  2(X)  feet  fron)  the  nurses'  quarters  of  the  base  hospital 
at  Camp  Wheeler,  Ga.,  and  that  it  was  torn  down  by  orders  of  the  division  sani- 
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tary  liu^pector.  The  board  states  that  this  house  was  In  an  unspeakably  filthy 
and  unsanitary  condition,  of  so  little  value  and  in  such  proximity  to  the  women*s 
quarters  of  the  Base  Hospital  that  it  was  found  best  to  destroy  it.  According  to 
the  report  of  the  board  of  officers,  when  the  house  was  destroyed  it  was  thought 
to  be  on  the  military  reservation,  but  a  subsequent  inspection  of  the  leases  in 
the  office  of  the  construction  quartermaster  showed  that  that  site  of  the  building 
'*  was  not  a  part  of  the  Camp  Wheeler  Reservation,  although  shown  on  existing 
maps  of  the  said  reservation." 

8.  Inasmuch  as  the  building  was  destroyed  as  a  sanitary  measure,  and  there- 
fore regarded  as  necessary,  it  is  the  view  of  this  office  that  the  damages  are 
properly  payable  from  the  appropriation  for  the  payment  of  "  claims  for  damages 
to  and  loss  of  private  property  incident  to  the  training,  practice,  and  operations 
of  the  Army  "  (Acts  of  May  12,  1917,  40  Stat.  59;  Oct  6, 1917,  40  Stat.  345,  364). 
Payments  from  this  appropriation  are  made  by  the  Auditor  for  the  War 
Department,  upon  the  approval  and  recommendation  of  the  Secretary  of 
War,  where  the  amount  of  damages  has  been  ascertained  by  tlie  War 
Department,  "  and  payment  thereof  will  be  accepted  by  the  owners  of  the 
property  in  full  satisfaction  of  such  damages."  Not  only  do  the  papers  fail  to 
indicate  whether  the  amount  awarded  by  the  board  will  be  accepted  by  the 
claimant  in  full  satisfaction  of  all  damages,  but  upon  the  evidence  submitted, 
which  is  very  meager,  it  is  the  view  of  this  office  that  the  Secretary  of  War  woulcl 
not  be  Justified  in  approving  the  payment  of  the  amount  recommended  by  the 
board.  The  sum  of  $300  appears  to  be  an  excessive  amount  to  l>e  paid  for  the 
character  of  building  described  in  the  board's  report.  The  board  states  that  the 
material  removed  from  the  building  "  consisted  of  a  number  of  framing  timbers, 
badly  rotted,  flooring  and  wooden  celling  boards  old  and  worn,  and  siding  and 
roof  boards  badly  warped,  cracked,  and  weatherbeaten."  And,  further,  "  there 
was  evidence  of  there  having  been  a  brick  fireplace,  said  by  witnesses  to  have 
been  partly  fallen  in  and  in  an  unserviceable  condition."  The  board  further 
states  that  from  the  inspection  made  by  the  l>oard,  and  the  testimony  of  wit- 
nesses, it  was  found  '*  that  this  house  was  evidently  built  for  and  occupied  by 
negroes  and  "was  of  very  cheap  construction.  It  was  old,  out  of  repair,  and  had 
not  been  habitable  for  several  mouths."  And,  further,  that  "  this  house  was  in 
an  unspeakably  filthy  condition,  of  so  little  value  and  in  such  proximity  to  the 
women's  quarters  of  the  Base  Hospital  that  it  was  found  best  to  destroy  it."  A 
house,  built  in  a  country  district,  for  the  occupancy  of  negroes^  which  is  "  old, 
out  of  repfiir,  and  had  not  been  habitable  for  several  months,"  and  in  which  the 
materials  were  in  the  condition  described  in  the  report,  is  very  likely,  it  seems 
to  this  office,  not  worth  $300.  Nothing  is  shown  in  the  papers  with  reference  to 
the  size  of  the  house.  It  is  recommended,  therefore,  that  the  papers  be  returned 
to  tlie  commanding  general  at  Camp  Wheeler,  with  instructions  to  submit  further 
evidence  showing  more  specifically  the  details  upon  which  a  fair  estimate  of  the 
value  of  the  house  can  be  based.  After  it  is  determined  what  the  house  fairly 
was  worth,  and  upon  receipt  of  advice  from  the  claimant  that  the  amount  so  as- 
certained will  be  accepted  by  her  in  full  settlement,  it  is  recommended  that  the 
papers  be  transmitted  to  the  Auditor  for  the  War  Department,  with  recommenda- 
tion that  payment  t>e  made. 


APPBOFBIATIONS:  QsarantlMe  Camps;  Cost  #f  ComstritetioB. 

A  qnarantine  camp  is  a  hospital  adjunct.  The  cost  of  its  construction  is 
properly  chargeable  to  the  appropriation  for  the  **  Construction  and  repair  of 
hospitals."  act  of  May  12, 1917  (40  Stat.  40,  58).  On  the  other  hand,  the  cost  of 
construction  of  a  detention  camp  should  not  be  charged  to  the  Medical  Depart- 
ment aproiM'iatlons,  but  should  be  borne  by  the  Quartermaster  Corps  appro- 
priations for  "Barracks  and  quarters"  (40  Stat.  40,  55;  Ops.  J.  A.  G.  652, 
Apr.  4,  1918). 

652. 

War  Department,  J.  A.  G.  O.,  June  13, 1918.— To  the  Officer  in  Charge  of  Con- 
[^.ruction  Division,  War  Department. 

1.  In  comiection  with  the  question  raised  in  these  pa];)ers  with  reference  to 
the  proper  appropriation  chargeable  with  the  cost  of  constructing  a  quarantine 
camp  at  Camp  Kearny,  Calif.,  reference  is  made  to  the  opinion  of  this  office  of 
April  4,  1918  (Ope.  J.  A.  G.  652),  in  which  it  was  held  that  ''buildings  for  de- 
tention camps  should  be  constructed  from  funds  of  the  Quartermaster  Corps 
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appropriations  for  barracks  and  quarters,  etc.^  and  that  the  buildings  for  the 
isohition  camps  should  be  constructed  from  funds  of  the  appropriation  for 
i*oiistruction  and  repair  of  hospitals." 

It  is  noted  that  in  the  thirteenth  indorsement  the  Surgeon  General's  Office 
questions  the  propriety  or  legality  of  charging  the  cost  of  the  construction  of 
the  quarantine  camp  at  Camp  Kearny  to  the  appropriation  for  the  construction 
and  repair  of  hospitals,  and  the  matter  has  been  referred  to  this  office  for 
"  further  remarks  and  recommendations." 

2.  In  the  opinion  of  this  office  of  April  4,  1918,  mentioned  above,  the  facts 
were  recited  as  follows: 

"  It  is  stated  that  the  isolation  camps  are  to  be  built  for  the  purpose  of 
isolating  contagious  diseases  such  as  measles,  etc.,  and  that  the  detention  camps 
are  to  be  built  for  the  purpose  of  receiving  the  troops  when  they  first  arrive  at 
camp  and  detaining  them  in  these  separate  camps  for  the  purpose  of  medical 
oi)servatlon  so  as  to  guard  against  the  spread  of  diseases  brought  in  by  new 
troops." 

Upon  this  understanding  of  the  facts,  this  office  considered  that  the  Isolation 
camps  should  properly  be  regarded  as  adjuncts  of  hospitals,  which  I  still 
think  is  the  correct  view,  and  that,  therefore,  their  construction  should  be  at 
the  expense  of  the  appropriation  for  the  "  Construction  and  repair  of  hospi- 
tals." The  Surgeon  General  states  that  his  office  has  never  recommended  the 
construction  of  isolation  camps  as  a  sanitary  measure,  but  has  recommended 
the  construction  of  quarantine  camps,  and  that  **  the  quarantine  camp  is  in- 
tended for  the  Isolation  of  *  contacts'  and  'carriers'  which  are  taken  out  of 
the  detention  camp  when  cases  of  communicable  diseases  are  discovered  there  " ; 
and,  further,  that  "  the  expenditure  of  Medical  Department  funds  for  construc- 
tion of  detention  and  quarantine  camps  does  not  appear  justified  Inasmuch  as 
neither  camp  l»'  intended  for  the  purpose  of  housing  or  caring  for  the  sick." 
This  office  quite  readily  agrees  with  the  Surgeon  General's  Office  that  the  cost 
of  construction  of  detention  camps  should  not  be  charged  to  the  Medical  De- 
partment appropriations,  and  it  was  so  held  In  the  opinion  of  this  office  of 
April  4 ;  but  as  It  appears  that  quarantine  camps  and  Isolation  camps  are  sub- 
stantially one  and  the  same  as  respects  their  uses,  it  is  the  view  of  this  office, 
for  the  reason  as  stated  above ;  that  is,  that  such  camp  Is  a  hospital  adjunct ; 
that  the  cost  of  their  construction  is  chargeable  to  the  appropriation  for  **  Gon- 
stniction  and  repair  of  hospitals."  The  cost  of  fixtures,  such  as  those  per- 
taining to  heating,  etc.,  would,  it  is  understood,  be  chargeable  to  the  quarter- 
nuister  appropriation,  "  Supplies,  services,  and  transportation,"  40  Stat.  40,  55. 


ARMY:  Dnties  of  Inspector  Generars  Department. 

While  the  statute  creating  the  duties  of  the  General  Staff  Corps,  act  of 
February  14,  1903  (32  Stat.  830,  831),  confers  on  the  General  Staff  Corps  the 
duty  of  investigating  and  reporting  upon  "  all  questions  affecting  the  efficiency  of 
the  Army,"  this  authority  does  not  limit  the  scope  of  the  duties  of  the  In- 
Bl)ector  General's  Department  as  defined  by  Army  Regulations,  878>  and  the  vari- 
ous statutes  upon  which  said  Regulation  is  based.  Consequently  a  division 
of  the  Inspector  General's  Office  may  be  created,  charged  with  the  duty  of  in- 
vestigating and  recommending  efficient  methods  of  office  administration  In  the 
Army  at  large.  However,  so  far  as  the  proposed  recommendation  relates  to 
the  several  bureaus  of  the  War  Department,  this  would  be  an  extension  of 
the  functions  of  the  Inspector  General's  Department  beyond  Army  administra- 
tion and  would  be  a  departure  from  previous  practice  on  the  subject. 

321.3.  June  13,  1918. 

[Memorandum  for  the  Assistant  Secretary  of  War.] 

Subject :  Scope  of  duties  of  Inspector  General's  Department. 

1.  Information  is  desired  on  this  subject  with  particular  reference  to  a  pro- 
posal for  the  creation  of  a  division  in  the  Inspector  General's  Office,  charged 
with  the  duty  of  investigating  office  methods  and  efficiency  in  the  several 
bureaus  of  the  War  Department  In  Washington,  and  in  the  Army  at  la**ge. 
The  matter  of  making  such  inve.^itigations  is  now  being  performed,  as  a  tem- 
porary assignment,  by  Col.  I.  L.  Reeves,  Inspector  General,  under  direction  of 
the  Assistant  Secretary  of  War. 
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2.  By  section  7,  act  of  June  3,  1916  (39  Stat.  166,  169),  the  composition  of  tlie 
Insjwctor  General's  Department  Is  prescribed;  and  the  act  of  April  20,  1874 
(18  Stat.  33),  makes  it  the  duty  of  the  Secretary  of  War  "to  cause  frequent 
inquiries  to  be  made  as  to  the  necessity,  economy,  and  propriety  of  all  dis- 
bui-sements  made  by  disbursing  officers  of  the  Army,  and  as  to  their  strict 
conformity  to  the  law  appropriating  the  money;  also,  to  ascertain  whether 
the  disbursing  officers  of  the  Army  comply  with  the  law  in  keeping  their  ac- 
counts and  making  their  deposits;  such  Inquiries  to  be  made  by  officers  of  the 
inspection  'department  of  the  Army,  or  others  detailed  for  that  purpose,"  etc. 
Other  statutes  requires  particular  inspections  to  be  made,  e.  g.,  act  of  March  3, 
1893  (27  Stat.  646,  653),  requiring  the  inspection  of  volunteer  soldiers'  homes; 
act  of  August  18,  1894  (28  Stat.  372,  412),  requiring  the  inspection  of  tlie  Na- 
tional Home  for  Disabled  Volunteer  Soldiers;  act  of  March  3,  1883  (22  Stat 
r>64),  requiring  inspection  of  the  Soldiers'  Home;  act  of  January  19,  1891  (26 
Stat.  722),  requiring  the  inspection  of  the  military  prison,  etc.  In  the  main, 
however,  the  duties  of  the  Inspector  General's  Department  are  left  to  be 
defined  by  Army  Regulations.  Paragraph  878,  Army  Regulations,  provides 
that  "  the  sphere  of  inquiry  of  the  Inspector  General's  Department  Includes 
every  branch  of  nailltary  affairs  except  when  specially  limited  in  these  regula- 
tions or  orders  " ;  and  that  "  Inspectors  general  and  acting  inspectors  general 
will  exercise  a  comprehensive  general  observation  within  the  command  to 
which  they  may  be  respectively  assigned  over  all  that  pertains  to  the  efficiency 
of  the  Army,  the  condition  and  state  of  supplies  of  all  kinds,  of  arms  and 
equipments,  of  the  expenditure  of  public  property  and  moneys,  and  the  condi- 
tion of  accounts  of  all  disbursing  officers  of  every  branch  "^f  the  service,  of 
the  conduct,  discipline,  and  efficiency  of  officers  and  troops,  and  report  with 
strict  impartiality  in  regard  to  all  irregularities  that  may  be  discovered."  The 
Regulation  further  provides: 

**  From  time  to  time  they  will  make  such  suggestions  as  may  appear  to  them 
practicable  for  the  correction  of  any  defect  that  may  come  under  their  observa- 
tion." 

3.  This  Regulation  broadly  gives  the  Inspector  General's  Department  authority 
to  use  the  Inspector  General's  Department  to  inspect  and  report  on  all  matters 
affecting  the  efficiency  of  the  Army.  The  authority  conferred,  however,  does 
not  extend  to  investigation  Into  the  conduct  of  the  several  bureaus  of  the 
civil  establishment  known  as  the  War  Department.  It  does  extend,  however, 
to  inquiry  into  the  conduct  of  military  persons  connected  with  such  bureaus. 
The  authority,  conferred,  of  course,  is  to  investigate  and  recommend,  and  does 
not  include  the  power  to  administratively  carry  out  the  recommendations.  That 
is  committed  to  other  agencies. 

4.  In  this  connection  reference  may  be  made  to  the  statute  creating  the 
duties  of  the  General  Staff  Corps,  act  of  February  14,  1903  (32  Stat.  831), 
which  prescribes  the  duties  of  the  General  Staff  Coi-ps,  giving  it  authority 
inter  alia,  "  to  investigate  and  report  upon  all  questions  affecting  the  efficiency 
of  the  Army  and  its  state  of  preparation  for  military  operations;  to  render 
professional  aid  and  assistance  to  the  Secretary  of  War  and  to  general  officers 
and  other  superior  commanders,  and  to  act  as  their  agents  in  informing  and 
coordinating  the  action  of  all  the  different  officers  who  are  subject  under  the 
terms  of  this  Act  to  the  sui^ervislon  of  the  Chief  of  Staff." 

While  the  statute  confers  on  the  General  Staff  Corps  the  duty  of  investigating 
and  reporting  upon  "  all  questions  affecting  the  efficiency  of  the  Army,"  it  is 
the  opinion  of  this  office  that  this  authority  does  not  limit  the  scope  of  the 
duties  of  the  Inspector  General's  Department  as  defined  by  Army  Regulation 
878.  I  see  no  reason,  therefore,  why  a  division  of  the  Inspector  General's 
Office  may  not  be  created,  charged  with  the  duty  of  investigating  and  recom- 
mending efficient  methods  of  office  administration  in  the  Army  at  large.  So 
far  as  the  proposed  recommendation  relates  to  the  several  bureaus  of  the  War 
Department,  this  would  be  an  extension  of  the  functions  of  the  Inspector 
General's  Department  beyond  Army  administration  and  would  be  a  departure 
from  previous  practice  on  the  subject. 


CONDUCT:  Prejudicial;  Escape  from  Confinement  while  Serving  Sentence; 
Under  What  Article  Chargeable. 

A  specification  alleging  escape  from  confinement  while  serving  a  sentence  im- 
posed by  court-martial  should  be  charged,  not  under  the  sixty-ninth  article  of 
war,  but  under  the  ninety-sixth  article  of  war.    Under  the  Articles  of  War  as 
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thej-  exlsteil  prior  to  the  present  code,  an  officer,  charged  with  breach  of  arrest 
or  confinement  while  awaiting  trial  was  chargeable  under  the  sixty-fifth  article 
of  war  but  a  breach  of  confinement  committed  while  undergoing  sentence  was 
chargeable  only  under  the  sixty-second  article  of  war,  now  tl^  ninety-sixth. 
Similarly,  a  soldier  charged  with  escape  from  confinement  committed  while 
awaiting  trial  or  while  undergoing  sentence  was  chargeable  only  under  the 
sixty-second,  now  the  ninety-sixth  article  of  war.  The  new  sixty-ninth  article 
of  war  is  an  enlargement  upon  the  provisions  of  the  sixty-fiifth  and  sixty* 
sixth  articles  of  the  old  code.  It  provides  for  the  arrest  and  confinement  of 
oJicers.  soldiers,  and  any  other  persons  subject  to  military  law.  The  conclud- 
ing sentences  of  this  article,  which  contain  its  punitive  provisions,  must  be 
construed  as  relating  only  to  such  persons  as  are  brought  within  its  purview 
by  those  provisions,  which  serve  to  define  and  limit  the  scope  of  its  application. 
So  construed,  tlie  article  must  be  held  as  applicable  only  to  cases  of  breach  of 
arrest  or  confinement  while  awaiting  trial,  leaving  to  be  preferred  under  the 
general  article,  ninety-sixth,  as,  indeed,  has. always  been  the  case  heretofore, 
specifications  alleging  breach  of  or  escape  from  confinement  while  undergoing 
sentence. 

250.4.  June  13,  1918. 

From :  The  Oflice  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate,  Southeastern  Department. 
Subject:  Under  what  article  should  charges  for  escape  from  confinement  be 

preferred 

1.  In  your  letter  of  the  eighth  Instant,  you  request  a  ruling  of  tills  office  on 
the  question  of  whether  a  specification  alleging  escape  from  confinement  while 
serving  a  sentence  imposed  by  court-martial  should  be  charged  under  the 
sixty-ninth  article  of  war  or  the  ninety-sixth  article  of  war. 

You  invite  attention  to  the  following  considerations  which  suggest  the  advis- 
ability of  an  opinion  from  this  office  in  regard  to  this  question : 

(a)  The  apparent  confusion  which  exists  in  the  mind  of  officers  preferring 
charges  for  escape  from  confinement  as  to  whether  such  charges  should  be  laid 
umler  the  sixty-ninth  or  the  ninety-sixth  articles  of  war. 

(6)  The  fact  that  the  explanatory  notes  and  elements  of  proof  found  on  page 
219  of  the  Manual  for  Courts-Martial  do  not  indicate  whether  or  not  there  is 
in  reality  a  distinction  between  escape  from  arrest  or  confinement  while  under 
charges  awaiting  trial  and  a  similar  escape  while  undergoing  sentence. 

(c)  The  fact  that  the  sixty-ninth  article  of  war,  read  as  a  whole,  would  seem 
to  authorize  charges  to  be  preferred  under  that  article  for  escape  from  confine- 
ment while  undergoing  sentence. 

(d)  The  fact  that  the  form  for  specification  given  under  the  sixty-ninth 
article  of  war,  found  on  page  340  of  the  Manual  for  Courts-Martial,  seems  to 
have  been  intended  to  cover  escapes  committed  while  in  arrest  or  confinement 
Awaiting  trial,  only,  and  that  included  among  the  forms  given  under  the 
ninety-sixth  article  of  war  is  Form  No.  137,  page  350,  Manual  for  Courts- 
Matial,  a  form  for  escape  from  confinement  of  "a  prisoner  In  confinement 
serving  sentence." 

2.  The  immediate  legal  antecedents  of  the  present  sixty-ninth  article  of  war 
are  found  in  articles  65  and  66  of  the  old  code.  These  articles.  In  that  code, 
rend  as  follows: 

"  65.  Officers  charged  with  crime  shall  be  arrested  and  confined  In  their  bar- 
racks, quarters,  or  tents,  and  deprived  of  their  swords  by  the  commanding 
officer.  And  any  officer  who  leaves  his  confinement  before  he  is  set  at  liberty 
by  his  commanding  officer  shall  be  dismissed  from  the  service. 

"66.  Soldiers  charged  with  crimes  shall  be  confined  until  tried  by  court- 
martial,  or  released  by  proper  authority." 

Article  65  referred  only  to  officers  "  charged  with  crime."  It  did  not  refer 
In  any  way  to  an  officer  who  might  be  serving  a  sentence  of  confinement  after 
trial.  Article  66  referred  only  to  the  confinement  of  soldiers  **charge<l  with 
crimes."  It  did  not  refer  to  the  punishment  of  soldiers  who  are  charged  with 
crimes  and  who  might  escape  from  such  confinement  while  awaiting  trial.  It 
will  thus  be  seen  that  under  the  Articles  of  War,  as  they  existed  prior  to  the 
present  code,  an  officer  charged  with  breach  of  arrest  or  confinement  while 
awaiting  trial  was  chargeable  under  the  sixty-fifth  article  of  war,  but  that  a 
breach  of  confinement  committed  while  undergoing  sentence  was  chargeable 
only  under  the  sixty-second  article  of  war,  now  the  ninety-sixth.  It  will  also 
be  seen  that  a  soldier  charged  with  escape  from  confinement  committed  while 
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awaiting  trial  or  while  undergoing  sentence  was  chargeable  only  under  the 
sixty-second,  now  the  ninety-sixth  article  of  war. 

The  new  sixty-ninth  article  of  war  is  an  enlargement  upon  the  provisions  of 
the  sixty-fifth  and  sixty -sixth  articles  of  the  old  code.  It  provides  for  tlie 
arrest  and  ccmfinement  of  officers,  soldiers,  and  any  other  person  subject  to  mili- 
tary law.  The  concluding  sentences  of  this  article,  which  contain  its  punitive 
provisions,  must  be  construed  as  relating  only  to  such  persons  as  are  brought 
within  its  purview  by  those  provisions  which  serve  to  define  and  limit  the 
scope  of  its  application.  So  construed,  the  article  must  be  held  as  applicable 
only  to  cases  of  breach  of  arrest  or  confin^nent  while  awaiting  trial,  leaving  to 
be  preferred  under  the  general  article,  as,  indeed,  lias  always  been  the  case 
heretofore,  specifications  alleging  breach  of  or  escape  from  confinement  while 
undergoing  sentence. 

BISCHABGE:  Soldier  Siek  in  Hospital. 

A  soldier  was  admitted  to  a  base  hospital  on  December  29,  1917,  suffering 
fron>  typhoid  vaccination  and  for  obRervatlon  for  tuberculosis.  He  was  dis- 
charged from  the  service  on  January  11,  1918,  on  certificate  of  disability  under 
authority  of  an  indorsement  from  headquarters  of  his  division,  dated  January  1. 
Discharge  and  final  statements  were  delivered  to  him  on  January  11,  and  after- 
wards placed  in  the  hospital  safe  by  the  registrar  for  safekeeping.  On  January 
12  he  was  taken  up  on  the  records  of  the  hospital  as  a  civilian  "discharged 
Bohller."  He  died  at  the  hospital  January  19.  He  was  legally  discharged  prior 
to  his  death,  and  can  not  now  be  dropped  from  the  rolls  as  having  died  in  the 
service.  The  propriety  of  delivering  a  discliarge  to  a  man  sick  in  hospital  \m- 
der  the  conditions  which  obtained  in  this  case  may  be  open  to  serious  question, 
but  is  not  involved  In  the  case  as  here  presented. 

220.4. 

War  Department,  J.  A.  G.  O.,  June  13,  1918.— To  The  Adjutant  General. 

1.  In  the  previous  Indorsement,  The  Adjutant  General  requests  the  **  opinion 
of  this  office  as  to  whether  Pvt.  Mantoyna  should  be  droppe<i  fi-om  the  rolls  of 
the  detachment  of  the  Medical  Department,  at  Camp  Kearny,  Calif.,  as  having- 
died  in  the  service," 

The  facts  of  this  case  may  be  briefly  stated  as  follows:  Pvt.  Linton  R.  Man- 
toyna, Medical  Department,  United  States  Army,  was  admitted  to  the  Base  Hos- 
pital. Camp  Kearny,  Calif.,  on  December  29,  1917,  suffering  from  typhoid  vac- 
cination and  for  observation  for  tuberculosis.  Certificate  of  disability  was  pre- 
paretl  by  the  tuberculosis  board  ami  forwarded  to  division  headquarters  from 
the  ^ase  Hospital  December  30,  1917.  He  ^"as  discharged  from  the  service  on 
January  11,  1918,  on  certificate  of  disability  under  authority  of  an  indorsement 
from  headquarters  of  his  division,  dated  January  1,  1918.  'Discharge  and  final 
statements  were  delivered  to  Mantoyna  on  January  11,  1918,  and  aftenvards 
placed  in  the  hospital  safe  by  the  registrar  for  safeke^ing.  On  January  12, 
1918,  he  was  taken  up  on  the  records  of  the  hospital  as  a  civilian  "  discharged 
soldier."    He  died  at  the  hospital  January  19,  1918. 

2.  As  to  the  condition  of  this  men  on  January  11,  1918,  the  date  his  discharge 
was  dellvere<l  to  him,  the  following  appears  in  the  eighth  indorsement  on  tlie 
papers  In  reference,  signed  by  Fred  W.  Palmer,  lieutenant  colonel,  Medical 
Corps,  commanding  Base  Hospital,  Camp  Kearney,  Calif.  > 

•*  1.  This  man  was  discharged  on  certificate  of  disability  on  January  11, 1918. 
On  the  morning  of  January  11,  1918,  his  physical  condition  was  such  that  it 
was  believed  that  he  was  in  a  condition  to  travel;  he  left  the  hospital  ward 
where  he  was  a  patient,  went  to  the  oflRce  of  the  Detachment  Medical  Depart- 
ment, \i'here  he  was  given  his  certificate  of  discharge  and  final  statements.  Later 
in  the  day,  while  attending  to  other  personal  matters,  he  was  suddenly  taken 
ill  and  in  the  opinion  of  medical  officers,  who  saw  him,  he  was  unfit  for  travel. 
He  was  readmitted  to  the  hospital  on  the  status  of  a  civilian  and  died  Jan- 
uary 19, 1918. 

"2.  At  the  time  of  this  man*s  dl.««charge,  instructions  from  division  head- 
quarters were  that  soldiers  recommended  for  discharge  on  certificates  of  dis- 
ability were  to  be  discharged  on  date  of  receipt  of  orders  authorizing  their 
discharge.  His  death  was  reported  by  Lieut  Col.  Pred  W.  Palmer,  Medical 
Corps,  to  the  commanding  general,  Camp  Kearny,  Calif.,  January  19,  1918,  as 
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a  discharged  soldier,  not  as  private,  Medical  Department,  on  the  active  list.    See 
true  copy  of  letter  attachetl." 

The  death  of  this  soldier  was  reported  to  the  commanding  general,  Fortieth 
Division,  Camp  Kearny,  Calif.,  by  the  letter  mentioned  In  the  said  eighth 
indorsement,  in  which  deceased  was  referred  to  as  a  "discharged  soldier,"  for-' 
merly  private,  Medical  Department,  United  States  Army. 

IV.  In  view  of  thQ  fact  that  this  man  did  not  leave  the  hospital  but  die<l  while 
still  a  patient  therein,  a  question  has  arisen  as  to  whether  or  not  he  was  in 
condition  to  receive  notice  of  his  dischatge  at  the  time  the  same  was  delivered 
to  him  and  whether  the  delivery  of  the  discharge  actually  terminated  his 
status  ns  an  enlisted  man.  Based  upon  the  statement  made  by  Col.  Palmer  in 
the  eighth  indorsement,  which  has  been  quoted  above,  and  which  is  the  only 
evidence  contalhed  in  the  papers  in  reference  as  to  the  condition  of  the  man  at 
the  time  in  question,  there  can  be  no  doubt  that  at  the  time  the  discharge  was 
delivered  to  this  soldier  he  was  mentally  capable  of  receiving  notice  thereof 
and  that  the  delivery  of  the  discharge  did,  in  fact,  terminate  his  services  as 
an  enlisted  man.  His  status  after  that  time,  while  he  remained  In  the  hospital, 
was  that  of  a  discharged  soldier,  as  reported  by  the  hospital  authorities.  The 
propriety  of  delivering  a  discharge  to  a  man  sick  In  hospital  under  the  condi- 
tions which  obtained  in  this  case  may  bo  open  to  serious  question  but  is  not 
involved  In  the  case  as  here  presented. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  Pvt.  Mantoyna  was  legally 
discharge<l  prior  to  his  death,  and  that  he  can  not  now  be  droppeil  from  the 
rolls  as  having  died  in  the  service. 


INSANITY:  CITILIAN  EMPLOYEES:  APPROPRIATIONS:  Bisposition  of 
Insane  Civiliaii  Employee. 

A  civilian  employee!  by  the  United  States  in  overseas  duty  was  returned  to 
this  country  violently  insane  and  was  admitted  to  an  embarkation  hospital. 
His  case  is  not  within  the  Federal  employees'  compensation  act  of  September  7, 
1916  (39  Stat.  742,  743),  for  the  reason  that  such  act  applies  only  to  personal 
injuries;  that  he  should  be  returned  to  his  home  or  to  the  place  where  he  was 
engnge<l  by  the  United  States  and  there  turned  over  to  the  civil  authorities; 
that  his  transportation  and  other  necessary  expenses  of  his  return  should  be 
paid  from  the  appropriation  "Contingencies  of  the  Army,"  act  of  August  20, 
1916  (39  Stat.  619,  620). 

70.5. 

War  Department,  J.  A.  G.  O.,  June  13,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  with  reference  to  the  proper  dlsi)osl- 
tion  to  make  of  civilian  George  W.  White,  **  employee  of  James  Stewart  Con- 
struction Co.,"  who  was  admitted  to  the  Embarkation  Hospital,  Camp  Stuart, 
Va.,  "  from  U.  S.  S.  Madawaska,  returning  from  overseas  duty  April  10,  1918, 
with  a  diagnosis  of  paronola  and  tuberculosis,  pulmonary,  chronic,  both  of 
which  existed  prior  to  employment  by  the  United  States  Government."  The 
connnanding  officer  of  the  Embarkation  Hospital  at  Camp  Stuart  reports  further 
lacts  with  reference  to  this  patient  as  follows : 

••  Civilian  White  left  New  York  December  28,  1917,  after  working  on  docks 
at  Governors  Island ;  arrived  in  France  January  13, 1918.  On  February  19, 1918, 
he  was  admitted  to  Base  Hospital  No.  19.  He  is  violently  insane,  requiring 
constant  attention  of  two  attendants,  and  is  not  in  condition  to  return  to  his 
home  without  danger  to  himself.    He  gives  as  nearest  relative  his  sister-in-law." 

2.  The  commanding  general  of  the  Eastern  Department  reports  that  the 
James  Stewart  Co.  state  that  this  man  was  employed  by  them,  "  acting  as  an 
agent  of  the  Government,  for  work  in  the  Engineer  Department  of  the  Army." 
It  is  understood  that  the  Stewart  Co.  acts  as  agent  of  the  United  States  in  the 
emplovment  of  persons  for  the  services  in  the  Engineer  Department  which  it 
is  under  contract  to  perform,  and  that  the  employees  are  regarded  as  employees 
of  the  United  States.  In  a  report  from  the  General  Engineer  Depot,  Washington, 
D.  C,  attention  Is  Invited  to  a  provision  of  the  contract  of  employment  with  the 
construction  company  reading  as  follows : 

"All  employees  will  be  paid  direct  by  the  contracting  offlcei  on  Government 
pay  rolls,  and  they  will  therefore  be  regarded  as  employees  of  the  United  States ' 
so  far  as  the  provisions  of  the  act  of  September  7,  1916,  are  concerned,  thereby 
entitling  them  to  compensation  for  injuries  sustained  in  the  course  of^heir 
employment." 
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S.  Assuming  that  Mr.  White,  referred  to  In  these  papers,  was  an  employee 
of  the  United  States,  tliere  is  no  authority  linown  to  this  office  whereby  he  can 
l>e  retained  Indefinitely  under  medical  and  hospital  treatment  at  the  expense 
of  the  United  States.  The  employees'  comi)ensation  act  of  September  7,  1916 
(39  Stat.  742,  743),  has  no  application  for  the  reason  that  it  applies  only  to 
cases  of  personal  injuries  sustained  while  in  the  performance  of  duty  as  an 
employee  of  the  United  States.  The  patient  is  not  admissible  to  the  Govern- 
ment Hospital  for  the  Insane,  St.  Elizabeth's,  as  he  does  not  come  within  the 
class  of  civilian  employees  admissible  thereto.  Only  civilian  employees  of  the 
Quartermaster  Corps  are  authorised  by  statute  to  be  admitted  to  that  institu- 
tion by  order  of  the  Secretary  of  War.  It  follows,  therefore,  that  Mr.  White 
should  be  discharged  from  the  Embarkation  Hospital  at  Camp  Stuart  just  as 
soon  as  arrangements  can  be  made  for  his  proper  disposition.  Apparently 
from  the  facts  stated  in  his  case  he  is  not  in  any  condition  to  be  turned  out 
alone,  as  he  would  doubtless  be  a  menace  either  to  himself  or  to  others.  It  is 
suggested  that  his  nearest  relatives  be  communicated  with  and  requested  to 
take  charge  of  the  patient  as  soon  as  i)ossible.  If  they  do  not  comply  with 
the  Government's  request,  it  is  recommended  that  the  patient  be  returned  to 
his  home  or  the  place  where  he  was  engaged  by  the  United  States  and  there 
turned  over  to  the  civil  authorities.  His  transportation  and  other  necessary 
exi^enses  Incident  to  returning  him  to  his  home  if  he  be  sent  there  by  the 
Uivlted  States  should  be  paid  from  the  appropriation  "  Contingencies  of  the 
Arm^'»  (39  Stat.  619,  620). 

PUBLIC  PRINTING:  Proeiircmeut  From  Commercial  EstabHshments. 

District  OKlnance  officers  authorized  by  the  Secretary  of  War,  under  author- 
ity of  the  Army  appropriation  act  of  May  12,  1917  (40  Stat.  40,  75),  to  procure 
printing  without  requesting  special  authority  therefor,  may  also  be  given  author- 
ity to  approve  for  payment  the  vouchers  for  such  printing,  since  the  requirements 
of  Army  Regulations  513  may  be  waived  or  varied  according  to  the  discretion 
of  the  Secretary  of  War. 

486.4.  .June  13,  1918. 

[Memorandum  for  assistant  and  chief  clerk,  War  Department.] 

Subject :  Approval  of  vouchers  for  payment  of  printing. 

•1.  In  your  memorandum  herewith  reference  is  made  to  an  opinion  of  this  office 
of  April  27,  1918  (Ops.  J.  A.  G.  486.4),  on  the  question  whether  authority  could 
lie  given  by  the  Secretary  of  War  to  district  Ordnance  officers  to  have  job  print- 
ing done  from  time  to  time  as  required  without  requesting  special  authority  from 
the  Secretary  of  War.  The  answer  of  this  office  was  in  the  affirmative,  based 
upon  the  construction  of  the  following  provisions  in  the  ac^  of  May  12,  1917  (40 
Stat.  40,  75)  : 

"  That  in  time  of  actual  hostilities  the  Secretary  of  War  may  procure  from 
commercial  or  other  printing  establishments,  by  contract  or  open  market  pur- 
chase, such  printing  and  binding  as  may  be  required  for  the  use  of  the  Anny,  and 
also  for  the  National  Guard  of  the  several  States  and  Territories  and  of  the  Dis- 
trict of  Columbia,  or  other  military  forces,  while  in  the  military  service  of  the 
United  States  or  about  to  be  called  into  said  service,  payment  for  such  printing 
and  binding  to  be  made  from  available  appropriations." 

It  was  held  that  the  Secretary  of  War  may  exercise  the  authority  conferreil 
by  this  statute  through  such  persons  as  he  may  designate,  and  that,  therefore, 
he  could  authorize  district  Ordnance  officers  to  procure  necessary  printing  from 
time  to  time.  The  question  now  submitted  is  whether  the  district  Ordnance 
officers  may  also  be  given  authority  to  approve  the  vouchers  for  such  printing 
during  the  present  emergency,  or  whether  it  will  be  necessary  to  have  such 
vouchers  sent  to  the  assistant  and  chief  clerk  of  the  War  Department  for  ap- 
proval, as  required  by  Army  Regulations.  Paragraph  513,  Army  Regulations, 
provides : 

*•  Necessary  printing  not  covered  by  contracts  will,  as  far  as  practicable,  be 
secured  after  competition  or  under  written  proposal  and  acceptance,  awards 
being  made  to  the  lowest  responsible  bidders.  All  vouchers  covering  the  service 
will  prior  to  payment  be  submitted  to  the  assistant  and  chief  clork  of  the  War 
Department,  except  that  in  cases  originating  in  the  jurisdiction  of  a  department 
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commander  thpy  will  be  forwarded  to  the  department  commander  concerned  for 
approval,  accompanied  by  the  original  proposal  and  acoeptance." 

Tills  regulation  Is  not  specifically  required  by  statute,  and  in  the  c^lnion  of 
this  office  it  may  be  waiv^  or  varied,  according  to  the  discretion  of  the  Secre- 
tary of  War.  This  office,  therefore,  knows  of  no  legal  objection  to  granting  dis- 
trict Ordnance  officers  authority,  where  such  officers  have  been  or  may  be  au- 
tliorized  to  procure  printing,  to  approve  the  vouchers  for  payment 


SELECTIYE-DKAFT  ACT:  Exempttom  of  Medical  8tadent8. 

iriuler  the  proviso  contained  in  section  2,  joint  resolution  of  May  20,  1918, 
providing  for  the  registration  for  military  sen'ice  of  all  citizens  and  residents 
who  have  reached  the  age  of  21  since  June  5,  1917  (40  Stat  557,  558),  medical 
students  who  were,  on  May  20,  1918,  preparing  for  the  practice  of  medicine  and 
surgery  in  recognized  medical  schools  are  exempt  from  tlie  selective  draft  pre- 
scribed in  the  selective-draft  act  of  May  18, 1917  (40  Stat  76).  This  exemption 
extends  to  such  students.  Irrespective  of  whether  they  had  r^stered  on  June  5, 
1917,  or  were  required  to  register  on  June  5, 1918,  or  may  be  required  to  register 
on  a  subsequent  date,  to  be  designated  by  the  Pi^esident. 

327.3. 

War  Department,  J.  A.  G.  O.,  June  13,  1918.— To  the  Provost  Marshal  Gen- 
eral. 

1.  By  the  preceding  indorsement  the  opinion  of  this  office  is  requested  as  to 
whether  or  not  the  proviso  of  section  2,  act  of  May  20,  1918  (40  Stat.  657,  558), 
includes  tliese  registrants  registering  on  June  5,  1918,  and  subsequent  dates 
only,  or  includes  registrants  of  June  5,  1917,  also. 

2.  The  selective  draft  act  (40  Stat  76)  provides  for  the  registratiori  and  the 
draft  of  the  persons  therein  specified.    Section  4  provides  that — 

"  Students  who  at  the  time  of  the  approval  of  this  act  are  preparing  for  tlie 
ministry  in  recognized  tlieological  or  divinity  schools  ♦  •  •  shall  be  exempt 
from  the  selective  draft  herein  prescribed." 

The  local  boards  are  given  iwwer  to  hear  after  registration  "all  questions 
of,  or  claims  for,  including  or  discharging  individuals  or  classes  of  individuals 
from  the  selective  draft."     Section  5  provides: 

"  That  all  male  x)ersons  between  the  ages  of  twenty-one  and  thirty,  both 
inclusive,  shall  be  subject  to  registration;  *  ♦  *  it  shall  be  the  duty  of  all 
persons  of  the  designated  ages  except  officers  and  enlisted  men  of  the  Regular 
Anny,  the  Navy,  and  the  National  Guard,  and  Naval  Militia  while  In  the  service 
of  the  United  States,  to  present  themselves  for  and  submit  to  registration 
♦  ♦  ♦ ;  Tliat  jiersons  shall  be  subject  to  registration  as  herein,  provided  who 
sball  have  attained  their  twenty-first  birthday  and  who  shall  not  have  attained 
their  thirty-first  birthday  on  or  before  the  date  set  for  the  registration,  and  all 
I)ersons  so  registered  shall  be  and  remain  subject  to  draft  Into  the  forces  hereby 
authorized,  unless  exempted  or  excused  therefrom  as  in  this  act  provided." 

Congress  thus  provided  for  registration  as  distinguished  from  draft.  The 
exemption  from  registration  applied  to  persons  who  were  not  between  21  and 
30  and  to  men  who  were  in  the  service.  The  exemption  from  the  draft  applied 
to  the  classes  .specified.  Including  students  preparing  for  the  ministry  in  recog- 
nized theological  or  divinity  schools.  Students  preparing  for  the  practice  of 
mef Heine  or  surgery  were,  under  the  act  of  May  18,  1917,  subject  to  registration 
and  were  not  exempted  from  the  selective  draft.  The  Joint  resolution  of  May 
20,  1918,  provides  that  all  persons  who  have  since  June  5,  1917,  attained  the 
age  of  21  years,  except  such  persons  as  are  exempted  from  registration  under 
the  act  of  May  18,  1917,  to  \^it,  those  persons  already  In  the  ser^ice,  shall 
present  themselves  and  submit  to  registration  under  the  provisions  of  the  act 
of  May  18,  1917,  and  that  "  they  shall  be  registered  In  the  same  manner  and 
subject  to  the  same  requirements  and  liabilities  as  those  previously  registered 
under  the  terms  of  said  act."  Provision  Is  then  made  by  section  2  for  regis- 
tration of  persons  subsequently  attaining  the  age  of  21  years,  and  there  is  then 
adde<l  the  following  proviso : 

*•  Provided,  That  students  who  are  preparing  for  the  ministry  in  recognized 
theological  or  divinity  schools,  and  students  who  are  preparing  for  the  practice 
of  medicine  and  surgery  in  recognized  medical  schools,  at  the  time  of  the 
approval  of  this  act  shall  be  exempt  from  the  selective  draft  prescribed  In  the 
act  of  May  eighteen,  nineteen  hundred  and  seventeen.** 
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There  ai'e  certain  welU«jettled  rules,  of  construction  which  are  applicable. 
The  intention  of  Congress  is  to  be  collected  from  the  words  employed  by  it  la 
the  act.  That  construction  Is  to  be  given  a  statute  which  will  carry  into  effect 
the  intention,  purpose,  and  object  of  the  legislature.  The  legislative  meaning 
is  to  be  extracted  from  the  statute  as  a  whole.  Every  part  is  to  be  constnietl 
with  reference  to  every  otiier  part,  and  every  word  and  phrase  in  connection 
with  its  context,  and  that  construction  given  which  gives  effect  to  the  whole 
of  the  statirte.  If  a  section  be  introduced  which  is  a  stranger  to  and  uncon- 
nected with  the  other  parts  of  the  act,  It  must  nevertheless  talce  effect  accord- 
ing to  its  obvious  meaning,  independent  of  all  influence  from  other  parts  of  the 
law.  Where  there  are  several  statutes  relating  to  the  same  subject  they  are  all 
to  be  considered  together,  and  one  part  compared  with  another  in  the  constnic- 
tion  of  any  one  of  the  material  provisions.  The  provisions  of  a  later  statute  are 
to  be  considered  as  prevailing  over  those  of  an  earlier  statute.  The  statute  is  to 
be  construed  to  conform  to  the  well-settled  governmental  policy  in  reference 
to  a  particular  subject  of  legislation,  unless  it  clearly  and  explicitly  demon- 
strates the  intention  to  depart  therefrom. 

It  is  clear  that  the  words  employed  by  Congress  In  the  proviso  relate  to  all 
students  in  the  designated  classes  at  the  time  of  the  approval  of  the  act  of  May 
20,  1918,  Irrespective  of  whether  they  were  registered  after  or  before  that  date. 
From  the  words  employed  in  the  two  acts  the  purpose  and  the  object  of  Congress 
is  shown  to  be  to  exempt  such  student**.  There  were  no  restrictions  or  limita- 
tions placed  upon  the  exemption  except  that  the  students  should  be  in  recognized 
schools  and  be  pi-eparing  in  them  upon  May  20,  1918.  Construing  the  statute 
as  a  whole  it  is  an  act  for  the  re^st ration  of  those  men  who  had  attained  or 
would  attain  their  majority  subsequent  to  May  18, 1917,  for  their  subjection  to 
military  service,  and  for  the  exemption  of  theological,  divinity,  and  medical 
students,  the  latter  being  added  as  a  distinctly  new  class.  It  Is  not  to  be  pre- 
sumed that  It  was  the  Intention  of  Congress  to  exempt  a  portion  only  of  such 
classes  and  not  the  whole.  In  other  words,  Congress  did  not  say  that  those 
students  who  had  just  attained  their  majority  and  were  registered  were  exempt 
on  the  ground  of  their  education  for  a  future  occupation,  while  those  who  had 
attained  their  majority  a  year  before  and  were  registered,  but  not  inducted  into 
the  service,  should  not  be  exempt  through  occupying  the  same  status  with  rela- 
tion to  the  basis  for  exemption.  The  obvious  meaning  of  the  pro\iso  exempt- 
ing them  from  the  selective  draft  Is,  Independent  of  all  Influence  from  the  other 
parts  of  that  act,  that  all  persons  who  were  students  of  the  specified  classes  on 
May  20,  1918,  were  exempt.  On  the  other  hand,  construing  the  t\N'0  statutes 
together  and  comparing  the  act  of  1918  with  the  act  of  lt)17  and  the  distinct 
provisions  relating  to  registration,  selective  draft,  and  exemption  therefrom, 
the  conclusion  must  be  that  It  was  the  Intention  of  Congress  by  the  act  of  1917 
to  exempt  theological  and  divinity  students  only,  and  that  then  by  the  act  of 
1918  it  added  another  class  of  registrants,  to  wit,  those  who  subsequent  to 
1917  reached  their  majority,  and  another  class  of  exempted  persons,  medical 
students,  that  they  might  prepare  for  the  future  care  of  the  health  of  the  sol- 
diers and  citizens  of  the  country.  It  is  undoubtedly  tme  that  Congress  had 
in  mind  the  demonstrated  fact  of  the  great  shortage  of  the  medical  i)ersonnol 
of  the  country ;  and  by  this  means  sought  to  conserve  the  assistance  necessary 
for  the  future.  That  this  is  the  general  policy  of  the  Government  has  already 
been  established  by  the  act  of  the  President  In  furloughlng  all  medical  students 
until  their  graduation.  Clearly  It  was  in  aid  of  that  policy,  and  not  as  indicat- 
ing an  intention  to  depart  therefrom,  that  Congress  enacted  the  proviso. 

3.  I  am  of  the  opinion  that  the  act  of  May  20,  1918  (40  Stat.  557),  exempts 
from  the  selective  draft  those  medical  students  and  those  only  who  were  on 
May  20,  1918,  preparing  for  the  practice  of  medicine  and  surgery  in  recognized 
medical  schools,  whether  they  had  registered  theretofore  on  June  5,  1917,  or 
were  required  to  register  on  June  5,  1918,  or  will  be  required  to  register  on  such 
subsequent  dates  as  the  President  may  designate. 


MILITIA :  m^t  to  Besi^ate  Oileer  ©f  National  Gurd  Reserve  as  Snrvey- 
iBf  Ofleer  for  Proj^rty  Issaea  te  Natloaal  GnaHI. 

■ 
The  requirements  of  section  87,  national  defense  act  of  June  3,  1916  (39  Stat. 
MB,  204),  providing  for  a  disinterested  surveying  officer  of  the  Regular  Army 
or  the  National  Guard  for  proiwrty  issued  to  the  National  Guard,  can  not  be 
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met  by  the  direct  designation  by  the  Secretary  of  War  of  an  officer  of  the 
National  Guard  Reserve,  upon  the  recommendation  of  the  governor  of  the  State 
as  to  tlie  fitness  of  such  officer.  Officers  of  the  National  Guard  Reserve  can 
not  be  regarded  as  included  generally  within  the  terms,  "National  Guard," 
where  that  term  relates  to  the  active  National  Guard  and  contemplates  the 
performance  of  duty  by  virtue  of  a  commission  held  in  that  organization.  Nor 
can  the  re(iulrements  of  said  section  87  be  met  by  an  order  purporting  to  re- 
store an  officer  of  the  National  Guard  Reserve  to  the  active  list  of  the  National 
Guard  and  detailing  such  officer  as  a  surveying  officer.  Section  74  of  said  act 
provides  that  the  National  Guard  shall  be  officered  by  persons  "commissioned 
as  officers  of  the  National  Guard,"  and  among  those  who  are  named  as  eligible 
to  be  so  commissioned  are  "  officers  on  the  reserve  or  unasslgned  list  of  the 
National  Guard."  An  officer  of  the  National  Guard  Reserve  could  then  become 
an  othcer  on  the  active  list  of  the  National  Guard  only  through  a  new  appoint- 
ment. This  requires  all  the  formalities  of  an  original  appointment  and  pre- 
supposes the  existence  of  a  unit  or  organization  of  the  National  Guard  to 
which  he  could  be  legally  appointed..  At  the  present  time,  few,  if  any,  States 
have  any  active  National  Guard  and,  as  a  matter  of  fact,  the  quesjion  relates 
only  to  those  States  which  concededly  have  none.  Until,  therefore,  a  National 
Guard  is  organized  in  such  States,  there  would  be  no  active  list  of  the  National 
Guard  to  which  such  a  Reserve  officer  could  be  restored. 

210.6. 

War  Department,  J..  A.  G.  0.,  June  14,  1918.— To  the  Chief  of  the  Militia  Bu- 
reau. 

1.  The  Chief  of  the  Militia  Bureau  asks  to  be  advised  whether  the  direct 
designation  by  the  Secretary  of  War  of  an  officer  of  the  National  Guard  Re- 
serve, provided  for  by  section  78,  national  defense  act  (39  Stat.  166,  202),  ujwn 
the  recommendation  of  the  governor  of  the  State  as  to  the  fitness  of  such  officer, 
would  be  in  conflict  with  the  provision  of  that  act,  w^hich  requires  that  survey- 
ing officers  for  property  issued  to  the  National  Guard  shall  be  officers  of  the 
Regular  Army  or  the  National  Guard.  In  the  event  that  there  should  be  legal  ob- 
jection to  that  course,  he  asks  If  there  would  be  objection  to  such  action  if  the 
order  should  Include  a  provision  that  the  officer  Is  restored  to  the  active  list 
of  the  National  Guard  of  the  State  and  detailed  as  such  surveying  officer. 

2.  Section  87,  national  defense  act  (39  Stat.  166,  204),  under  the  authority 
of  which  it  Is  desired  to  appoint  a  surveying  officer,  reads  In  part  as  follows : 

"  Whenever  any  such  property  Issued  to  the  National  Guard  in  any  State 
♦  ♦  ♦  shall  have  been  lost,  damaged  or  destroj»ed,  or  become  unserviceable 
or  unsuitable  by  use  in  service  or  from  any  other  cause,  it  shall  be  examined 
by  a  disinterested  surveying  officer  of  the  Regular  Army  or  the  National  Guard, 
detailed  by  the  Secretary  of  War    ♦     ♦     ♦." 

It  requires  but  little,  if  any,  argument  to  demonstrate  that  the  first  in- 
quiry of  the  Chief  of  the  Militia  Bureau  must  be  answered  In  the  negative. 
Within  a  certain  restricted  meaJiing,  it  has  been  held  by  this  office  that  com- 
missioned officers  of  the  National  (^uard  Reserve  are  commissioned  officers  of 
the  National  Guard.  This  decision  (1  Ops.  J.  A.  G.  155),  related  to  the  ap- 
pointment of  second  lieutenants  In  the  Regular  Army  and  held  that  within 
the  provisions  of  section  24,  national  defense  act,  pertaining  to  this  subject,  an 
officer  of  the  National  Guard  Reserve  should  be  regarded  as  an  officer  of  the 
National  Guard.  It  has  never  been  held,  however,  that  officers  of  the  National 
Guard  Reserve  can  not  be  regarded  as  Included  generally  within  the  term 
"  National  Guard  "  where  that  term  relates  to  the  active  National  Guard  and 
contemplates  the  performance  of  duty  by  virtue  of  a  commission  held  in  that 
organization.  Section  87  of  the  national  defense  act  authorizes  the  designation 
of  a  disinterested  surveying  officer  of  the  Regular  Army  or  the  National  Guard. 
This  designation  is  for  active  duty  and  contemplates  only  officers  in  active 
service  either  In  the  Regular  Army  or  the  National  Guard. 

3.  The  second  Inquiry,  as  propounded,  relates  to  the  authority  of  the  National 
Government  to  restore  an  officer  in  the  National  Guard  Reserve  to  the  active 
National  Guard  and  then  to  direct  the  performance  by  him  of  active  duty. 
Section  78  of  the  national  defense  act,  supra ,  which  relates  to  the  National 
Guard  Reserve,  reads  as  follows: 

"  Subject  to  such  rules  and  regulations  as  the  President  may  prescribe,  a 
National  Guard  Reserve  shall  be  organized  in  each  State,  Territory,  and  the 
District  of  Columbia  and  shall  consist  of  such  organizations,  officers,  and 
enlisted  men  as  the  President  may  prescribe,  or  members   thereof  may  be 
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nsislgned  as  reserves  to  an  active  organization  of  tlie  National  Guard:  Pro- 
vidad.  That  members  of  said  reserve,  wlien  engaged  in  field  or  coast-defense 
training  with  the  active  National  Guard,  shall  receive  tJie  same  Federal  pay 
and  allowances  as  enlisted  men  of  like  grade  on  the  active  list  of  said  guard 
when  likewise  engaged :  Provided  further^  That,  except  as  otherwise  specifically 
provided  in  this  act,  no  commissioned  or  enlisted  reservist  i^iall  receive  any 
pay  or  allowances  out  of  any  appropriation  made  by  Congress  for  National 
Ouard  purposes." 

It  must  be  observed  that  this  section  of  the  statute  confers  upon  the  President 
the  duty  of  organizing  in  each  State,  Territory,  and  the  District  of  Columbia 
a  National  Guard  Reserve  under  such  rules  and  regulations  as  he  may  pre- 
scribe. It  provides  that  members  of  said  Reserve,  when  engaged  in  field  or  coast- 
defease  training  with  the  active  National  Guard,  shall  receive  the  same  Federal 
pay  and  aUowances  as  enlisted  men  of  like  grade  on  the  active  list  of  said  guard 
wlien  likewise  engaged,  and  further  provides  "that  except  as  otherwise 
speeificaUy  provided  in  this,  act  no  commissioiied  or  enlisted  Reservist  shall 
receive  any  pay  or  allowances  out  of  any  appropriation  made  by  Congress  for 
National  Guard  purposes.*'  It  is  clear  that  the  National  Guard  Reserve  may 
be  called  out  for  training  with  the  active  National  Guard  and  that  it  >may  be 
drafted  into  the  Federal  service  for  duty  under  the  provisions  of  section  111, 
national  defense  act.  There  is  nothing,  however,  to  indicate  any  purpose  on 
the  part  of  Congress  to  authorize  the  Secretary  of  War  to  restore  an  ofiicer 
from  the  Reserve  to  the  active  list  of  the  National  Guard  for  temporary  use  as 
contemplated  by  the  Chief  of  the  Militia  Bureau.  Indeed,  such  a  proposal  pre- 
sents inherent  difiiculties  which  it  is  impossible  to  overcome  by  mere  construe-  < 
tlon  of  the  statute.  At  the  present  time  few,  if  any.  States  have  any  active 
National  Guard,  and  as  a  matter  of  fact  the  question  relates  only  to  those  States 
which  eoncededly  have  none.  Until,  therefore,  a  National  Guard  is  organized 
in  such  States  there  would  be  no  active  list  of  the  National  Guard  to  which  a 
Reserve  ofiicer  could  be  restored.  To  restore  in  the  sense  here  intended  is  to 
return  to  a  position  previously  occupied  or  as  an  extra  number  in  the  particular 
grade.  When  a  position  has  once  been  legally  vacated  by  an  incumbent  he- 
can  not  legally  l>e  restored  to  the  same  position  or  to  another  of  similar  char- 
acter without  legislative  sanction.  There  may  be  a  relnvestiture  of  the  office 
as  a  result  of  a  new  iippolntment,  but  in  legal  contemplation  this  is  the  acquisi^ 
tion  of  a  new  office,  not  the  restoration  of  an  old  one.  The  National  Guard,  as 
provided  for  by  the  national  defense  act,  is  officered  by  persons  "  commissioned 
as  officers  of  the  National  Guard,"  and  among  those  who  are  named  as  eligible 
to  be  so  commissioned  are  "  officers  on  the  reserve  or  unassigned  list  of  the 
National  Guard."  (Sec.  74.)  A  commission  Implies  an  appointment  and 
an  appointment  an  office  which  the  appointee  is  to  fill.  The  clear  intendment 
of  the  statute  is,  therefore,  that  no  one  can  become  an  officer  of  the  National 
Guard  except  through  an  appointment  and  commission  as  such,  a  restoration 
or  transfer  from  the  Reserve  or  from  any  other  organization  not  being  recog- 
nized. An  officer  of  the  National  Guard  Reserve  could,  then,  become  an  officer 
on  the  active  list  of  the  National  Guard  only  through  a  new  appointment.  This 
requires  all  the  formalities  of  an  original  appointment  and  presupposes  the 
existence  of  a  unit  or  organization  of  the  National  Guard  to  which  he  could  be 
legally  appointed. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  the  requirements  of  section 
87,  national  defense  act,  which  provides  for  a  disinterested  surveying  officer 
of  the  Regular  Army  or  the  National  Guard  for  property  issued  to  the  National 
Guard,  can  not  be  met  by  an  order  purporting  to  restore  an  officer  of  the 
National  Guard  Reserve  to  the  active  list  of  the  National  Guard  and  detailing 
such  officer  as  a  surveying  officer. 


GOYERNMENT  AGENCIES:  Liability  of  Exehange  Officers  for  Loss  by  Post 
Exehange. 

The  division  exchange  officer  and  the  exchange  officers  of  a  post  exchange 
allowed  the  exchange  steward  to  have  the  combination  of  the  safe.  The  latter 
stole  over  $400  from  the  safe  and  deserted.  This  was  a  violation  of  the  post- 
exchange  regulations  contained  in  Special  Regulations,  No.  59,  1917,  page  13, 
which  provide  tliat  no  employee  shall  have  access  to  the  cash  of  the  excliange 
after  it  has  l)een  turned  over  to  the  exchange  officer,  and  that  the  two  officers 
who  Joined  in  such  violation  should  bear  tlie  loss  equally, 
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400.73. 

War  Department,  J.  A.  G.  O.,  June  15,  1918.— To  The  Adjutant  General. 

1.  Tliese  papers  show  that  on  November  24,  1917,  there  was  stolen  from  the 
oflTce  safe  of  the  pof«t  exchange  of  the  One  hundred  and  sixty-third  Depot  Bri- 
gade, Camp  Dodge.  Iowa,  the  sum  of  $434.75,  and  for  the  purpose  of  fixing 
tlie  resfwnnihnity  the  matter  has  been  referred  to  this  office  for  remark  and 
i"e<*ommend  n  t  ion. 

2.  It  api»ears  that  this  exchange  was,  at  the  ttme  tlie  money  was  stolen, 
subject  to  tlie  supervision  of  the  division  exchange  officer,  Capt.  M.,  Quarter- 
uaasfer  C»»rxw.  as  provided  for  in  General  Orders,  No.  110,  War  Department. 
11W7.  The  board  of  officers  convenetl  to  investigate  the  circumstances  of  the 
loss  aiwl  fix  responsfbilfty  therefor,  reported  that  the  post-exchange  regulations 
were  complied  with  in  all  respects,  except  one,  the  provision  of  tlie  regulation 
n<it  being  ctmipfied  with  behig  the  retiulrement  againftt  allowing  any  one  to  hare 
access  to  the  cash  of  the  exchange  after  it  is  turned  over  to  the  exchange 
officer.  Tlie  exchange  steward  had  access  to  the  safe  at  night  after  the  money 
remaining  in  hand  from  the  day's  business  was  placed  therein,  and  the  finding 
of  the  board  was  that  the  exchange  stei^-ard,  who  slept  in  the  exchange,  stole 
the  money.  In  reporting  its  conclusion,  however,  that  neither  the  exchange 
officer,  Second  Llewt.  S.,  nor  the  division  exchange  officer,  Capt.  M.,  should 
be-  held  responslWe  for  the  loss,  it  rs  stated  as  a  finding  of  the  board  **  that  it  is 
iaiposRlble  to  eomlnct  tJi*  businews  of  the  exchange  without  doing  so";  that  is, 
\viti»fwt  pen»rftlng  a  person  other  than  the  exchange  officer  to  have  access 
to  the  safe.  It  is  expltalned  in  raenorandnnffi  submitted  bj  both  of  these  officers 
that  it  was  necessary  to  pennit  the  exchange  ste\vard  to  have  access  to  the 
safe.    Capt.  M.»  in  his  raemorandnm,  says: 

**Tlie  exclmnge  steward  was  allowed  by  the  exchange  officer  to  Imve  the 
coBiWnatlon  of  the  siafe.  This  was  necessary,  in  that  the  exchange  officer 
co«ld  not  be  present  at  all  times,  namely,  wiien  he  was  banking  money,  at  Bienl 
times,  ^c.^  and  smne  one  else  had  to  Yiave  access  to  the  money  in  order  to  cflf^h 
cliecks  for  officers,  etc."  Seeond  Irfent.  S..  the  esd^ange  ofllcer,  in  his  memo- 
randum, after  stating  KnlmtaBtiftkly  the  same  reasons, why  It  was  considered 
neeeasary  to  allow  the  exchange  steward  to  iMive  access  to  the  safe,  says : 

^  I  liad  several  c'oofei'ences  with  Capt.  M.,  then  division  exchaiige  officer,  in 
which  we  decided  thjit  it  wonld  be  a  great  deal  safer  to  trust  the  steward  with 
afiproximately  .$500,  tluin  t^  keep  a  large  sum  of  money  to  the  safe,  with  myself 
being  tlie  <ittiy  one  that  knew  tJie  combination."  The  division  comtnander 
approvet)  tlike  finding  of  the  l>oard  in  the  follawing  memonimlnni : 

"The  ntttter  of  tinancial  loss  November  24,  1917,  by  theft  from  the  One 
haitdretl  sixty-third  I>ei)ot  Brigade  Exchange  and  the  responsibility  therefor, 
and  the  comhict  anduaanagement  oi  said  exchange  having  been  investigated  by 
a  beard  erf  officers  convened  by  paragraph  20,  Special  Orders,  No.  ICM,  these 
hetulQuartei'Sy  1&18;  and  the  board  having  found  that  sold  exchange  has  been 
prof^erly  and  carefully  conducted  by  the  exctenge  officer,  and  that  all  due  pre- 
cautions were  taken  by  tiim  to  safe^ard  the  receipts  thereof ;  and  having  further 
found  that  Sergt.  W.,  heretofore  steward  of  said  exchange,  and  now  a  deserter, 
is  wholly  responsible  for  and  committed  theft  of  one  day's  receipts  in  the 
amount  of  $4^75;  and  timt  the  division  exchange  c^lcer  and  the  inrtgade 
excliange  officer  are  blameless  therein ;  the  findings  of  tite  board  are  approved ; 
and  its  recommendation  that  Capt.  M.,  division  exchange  officer,  and  L4eiit.  S., 
brigade  exchange  officer,  be  relieved  frem  all  responsibiiity  for  said  loss  is 
likewise  ap|>vove*L" 

3.  General  Onlers^  No.  110,  War  Department,  1917,  rrtating  to  the  Govern- 
ment of  regimental  exchanges,  provides  in  part  as  fokowa: 

"  1.  For  each  National  Army  division  there  has  been  detailed  a  captain  in 
the  Quartermaster  Iteesrve  Con^s,  who  will  be  known  as  the  division  exchange 
officer,  and  who  is  attached  to  the  staff  of  the  division  commander  as  one  of 
the  assistants  to  the  division  quartermaster. 

•*2.  The  duties  of  the  division  exchange  officers  are: 

'*(«)  To  insi)ect  the  accounts  and  the  management  of  the  regimental  ex- 
changes in  the  division. 

"(ft)  To  instrwc-t  new  regimental  excliange  officers  and  to  maintain  a  con- 
tinuous siipei"vislon  over  their  work,  thus  insuring  uniformity  In  the  service 
and  results  througout  the  division." 

6.  Regimental  exchange  officers  will  be  considered  as  students  and  assistants 
to  the  divisional  exchange  officer  until  by  payment  of  its  Initial  debts  the  ex- 
change has  demonstrated  its  solvency  and  automatically  passes  to  the  direct 
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control  of  lt»  resbaenta)  ^excbauge  council  and  vegLm«]»t«l  coBUxuuidfec."  There 
Is  Qothing  1&  tltl»  oEdev  to  stMiw  tb&t  angp  at  the  pcovSaioD  of  the  post  exchange 
regtiletioHfl  were  iutefided  to  be  waived  er  snsjiendeiL  with  ie£effeBee  te  the 
regjjuentft)  exchanges  during  the  sypervktfen  thereol  el  the  dLvlsioft  exehftnge 
officer.  The  duties  aad  reeponslbUitieii  o£  peat  exchange  officers  are  defined  ia 
post  exchange  regulations  contained  in  Special  Regulations,  No.  59,  1917.  On 
page  13  will  be  found  the  following  provision: 

**3.  The  exchange  officer.  The  maaagement  of  the  affairs  of  the  exchange 
wiU  he  conducted  by  an  officer  designated  'exciumge  officer/  selected  and  de- 
tafleil  by  the  commanding  officer.  The  exchange  olBcer  U  in  charge  of  the 
exdiange  and  la  responsihle  for  its  management.  •  *  *  He  should  take 
every  preiaution  to  have  an  honest  steward  and  attendants,  freQuentl?  checking 
thefr  accounts  in  pei'son.  As  custodian  etf  funds  belonging  to  enlisted  men,  he 
uill  keep  tl^  casUboofe  himself.  At  the  close  of  each  day's  business  he  should 
cheek  up  the  steward's  dally  report  of  cash  and  coapona  received,  aad^  after 
veritleation,  enter  tliese  data  in  the  cashbook,  as  well  as  all  other  transactions 
involving  cash  receipts  and  expenditures,,  and  deposit  tl^  cash  on  hand  in  the 
safe.  A  file  of  the  exchange  steward^s  daily  report  aliould  he  kept  to  suj^port 
the  cash  record.  No  employee  should  have  access  to  the  cash  of  the  exclmnge 
after  it  is  turned  over  to  the  exchange  officer." 

Tiiese  provisions  of  tlie~Regulatieiia  were  in  force  and  the  officers  in  charge 
of  the  One  hundred  sixty-third  Depot  Brigade  Exchange  were  subject  thereto  at 
the  time  the  money  was  stolen  from  that  exchange  on  November  24,.  1&17.  The 
provision  of  General  Order  No.  lliK  quoted  above,  supplemented  but  did  not 
supersede  the  post  exchange  regulatlona  Tlie  General  Orders  supplemeiktcd 
the  regulations  in  the  sense  that  tiie  division  exchange  officer  became  the  chief 
re^;H>nsihle  officer  in  so  far  as  it  was  his  dnty  to  supervise  the  management  of 
the  exchanges  and  instruct  the  regimental  exchange  officers  in  their  duties. 
Neltlier  he  nor  the  regimental  exchange  officer  was  Justified  in  disregarding  any 
of  the* requirements  of  the  post  exchange  regulati(»is,  and  esq^^ecially  any  pro- 
vision thereof  designed  to  safeguard  the  exchange  funds,  and  in  doing  so^  they 
assumed  the  resopnsibiUty  for  any  loss  that  resulted  from  such  dL^regaird  of 
or  Doneoinpliauce  with  tlie  regulations.  The  reiiulrement  that  no  employee  shall 
have  access  to  the  cash  of  the  exchange  after  it  is  turned  over  to  the  exchange 
officer  is  direct  and  positive.  If  in  tlie  transaction  of  the  business  of  the  ex- 
change It  was  considered  Impracticable  to  comply  with  this  provision  of  the 
Regtilatioos;  the  proper  procedure  woald  have  been  to  raiaeBf  authority  from 
the  War  Department,  through  military  cliannels,  to  pursue  such  other  practice 
aa  the  ccAditloaa  seemed  to  make  neoessary.  But  it  is  not  understoaii  bgr  thin 
ofike  fa«w  it  eoald  have  facilitated  the  bosinesa  of  the  exehan^t  to  aLl«w  the  ex- 
change steward  to  have  access  to  the  cash  in  violation  of  the  rcgvkaticaia.  It  waa 
no  violation  of  the  Regulations  for  him  to  handle  the  cash  during  the  day  la  the 
transaction  of  the  business  of  the  exchange,  and  this  was  all  that  was  neces- 
sary. The  cs^ilanatioiiB  given  by  Gspt.  M.  and  Lieut.  S.  are  siwdons  and  un- 
tenable. The  loss  of  the  money  was  not  due  to  the  fact  that  the  exchange 
steward  had  access  to  it  during  the  day  1b  tiie  neeesBary  tranaaction  of  the 
basiaess  of  the  exchangiev  bat  It  waa  stolen  as  a  direct  resnlt  of  aUowia^  the 
steward  access  to  It  at  night  whtfi  titese  was  no  Irasiness  to  be  transacted,  is 
dfarect  viaiatlon  of  the  KegalatkHM. 

4.  In  the  opinion  of  tliis  offiee  there  is  no  reasonal^le  eacai^e  from  the  con- 
ctuslon  that  one  ea  both  of  the  officers  nentiODed  mast  be  h^d  pccuaiarlty 
rcifioBBibiie  for  the  lees.  There  are  precedents,  if  any  were  needed  in  support 
ol  this  view.  <See  Dig.  Ops.  J.  A.  O.  1S17,  pp.  4T4,  579.>  It  doea  not  cteariy 
ajipear  from  the  papers  whidn  oflieer,.  Capt.  M.  or  Lieut.  S.  waa  primarily 
i*esptnalhie  for  the  viotatloo  of  the  RegnlatloBs^  Apparently  aoeh  vioiation  wva 
the  result  of  a  mutual  nnderatanding  between  the  two  ottcers,  and  if  auch  be 
tlie  ease  it  is  the  view  of  this  office  that  the  lorn  siMmld  be  fixed  equally  between 
tl 


BIQIIIIUTION  OF  F&OrEBTY:  €M4eiuaiiM  of  Luid;  Far  What  Par* 
poaef  Allowed. 

Land  can  noi  be  requisitioned  or  eondeBned  for  the  ejection  tliereon  of  dor- 
mitories to  heiiae  the  emplf^ees  of  a  privately  owaed  msnofacturing  plant. 
The  aathorfty  to  reiioiaitteii  hmd  is  tfaited  to  such  land  as  is  required  for 
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storage  facilities  of  military  supplies,  act  of  August  10,  1917  (40  Stat.  276,  279, 
sec.  10) ;  and  the  act  relating  to  the  condemnation  of  land  permits  the  condemna- 
tion thereof  for  the  construction  and  operation  of  plants,  act  of  July  2,  1917 
(40  Stat.  241),  as  amended  by  the  act  of  April  11,  1918  (40  Stat  518,  519). 
The  erection  of  dormitories  is  not  Included  within  either  statute. 

(501. 

War  Department,  J.  A.  G.  O.,  June  15,  1918.—To  the  Chief  of  Ordnance. 

1.  The  views  of  this  oflice  are  desired  with  reference  to  the  request  from  the 
officer  In  charge  of  work  at  Bethleht>m  Steel  Cp.  that  an  order  be  Issued 
re<iOisitloning  102/10  acres  of  land  for  the  erection  thereon  of  dormitories  to 
house  mechanics  for  the  Bethlehem  Steel  Co.,  on  the  question  as  to  whether 
such  order  may  be  legally  issued,  and  if  not,  whether  the  property  may  be 
acquireil  by  condemnation  under  the  act  of  July  2,  1917  (40  Stat  241),  as 
amended  by  the  act  of  April  11,  1918  (40  Stat  518). 

2.  The  authority  to  requisition  land  for  military  purposes  is  limited  to 
land  required  for  storage  facilities  of  military  supplies.  Section  10,  act  of 
August  10,  1917  (40  Stat.  276,  279).  The  lands  under  consideration  are  not  re- 
quired for  storage  facilities,  and  there  Is  no  authority,  therefore,  for  their 
acquisition  in  the  manner  proposed. 

3.  With  reference  to  the  acquisition  of  the  lands  under  the  act  of  April 
11,  1918,  supra,  that  act  authorizes  the  condemnation  of  lands  required  for 
the  following  purposes,  inter  alia: 

"Any  land,  temporary  use  thereof  or  other  interest  therein,  or  right  per- 
taining thereto,  needed  •  •  ♦  for  the  construction  and  operation  of  plants 
for  the  production  of  nitrate  and  other  compounds,  and  the  manufacture  of 
explosives  and  other  munitions  of  war  and  for  the  development  and  transmis- 
sion of  power  for  the  operations  of  such  plants." 

The  lands  desired  to  be  acquired  are  not  needed  for  the  construction  and 
oi)eration  of  a  Government  plant  for  any  of  the  purposes  here  stated,  biTt  are 
desired  for  the  erection  of  dormitories  to  house  mechanics  to  be  employed  at  a 
privately  owned  plant.  In  the  opinion  of  this  office  the  purpose  for  which  It 
Is  proposed  to  acquire  the  lands  does  not  fall  within  the  language  of  this 
statute. 


REQUISITION  OF  PROPERTY:  Red  Cross,  Compalsory  Order  By. 

The  authority  to  place  compulsory  orders  given  by  section  120,  national  de- 
fense act  of  June  3,  1916  (39  Stat.  166,  213),  is  limited  to  military  supplies  and 
does  not  cover  refugee  supplies  for  the  use  of  the  American  Red  Cross. 

386. 

War  Department,  J.  A.  G.  C,  June  15,  1918. — To  the  Second  Assistant  Secre- 
tary of  War. 

1.  The  views  oi  this  office  are  desired  by  way  of  reconsideration  of  its  oiiln- 
ion,  dated  May  29,  1918  (Ops.  J.  A.  G.  386),  on  the  question  of  the  placing  of 
compulsory  orders  under  section  120,  national  defense  act,  approved  June  3, 
1916  (39  Stat.  166,  213),  for  supplies  required  by  the  American  National  Red 
Cross.    In  the  opinion  of  this  office,  referred  to,  it  was  said : 

"  The  character  of  the  American  National  Red  Cross  as  an  instrumentality 
for  the  relief  of  suflFerlng  in  the  Army,  etc..  Is  recognized  by  the  statute  Incor- 
porating It ;  and  In  view  of  this  character,  existing  legislation  authorises  sales 
to  that  corporation  of  Ordnance  stores,  act  of  March  3,  1909  (35  Stat  732,  760), 
and  of  medical  supplies,  act  of  March  4,  1915  (38  Stat  1062,  1080).  If  the  pro- 
posed order  Involved  simply  the  requisitioning  of  military  supplies,  such  as  may 
legally  be  sold  to  the  Red  Cross,  this  office  would  see  no  legal  objection  thereto. 
But  it  is  proposed  to  requisition  articles  that  have  not  been  heretofore  regarded 
ns  military  supplies  at  all,  but  articles  peculiarly  adapted  to  the  needs  of  the 
American  National  Red  Cross,  with  a  view  to  their  sale  to  the  Red  Cross.  In 
the  opinion  of  this  office  the  proposed  action  can  not  legally  be  taken.  Under 
the  provisions  of  section  120,  national  defense  act  of  June  3,  1916  (39  Stat.  166, 
213),  the  authority  therein  given  to  place  compulsory  orders  is  limited  to 
military  supplies." 

2.  It  Is  now  urged  that  that  opinion  was  given  with  reference  to  the.  pro- 
curing of  refugeee  supplies,  i.  e.,  "Blue* and  brown  and  black  dress  goods," 
while  at  least  90  per  cent  of  the  purchases  which  the  American  Red  Cross  de- 
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sires  to  make  are  for  hospital  supplies ;  and  tfiat  In  the  opinion  of  this  office,  if 
applied  to  hospital  supplies,  will  result  In  a  serious  delay  in  the  deliveries 
abroad  of  the  various  kinds  of  supplies  required  by  the  American  National  Red 
Cross  in  Its  work. 

3.  The  prior  opinion  of  this  office  was  distinctly  based  upon  the  fact  that  the 
supplies  under  consideration  were  not  in  any  sense  military  supplies,  such  as 
the  Army  is  authorized  to  purchase  from  existing  appropriations,  and  It  was 
distinctly  stated  therein  that  if  the  proposed  order  involved  simply  the  requi- 
sitioning of  military  supplies,  such  as  may  legally  be  procured  for  the  Army  and 
sold  to  the  American  National  Red  Cross,  there  would  be  no  objection  thereto. 
Under  the  provisions  of  section  120,  national  defense  act,  supra,  the  authority 
therein  given  to  place  compulsory  orders  is  described  as  additional  to  the 
present  authorized  methods  of  purchase  or  procurement.  The  authority  to  ac- 
quire by  mandatory  orders  is  not  broader  than  the  authority  to  procure  by 
purchase ;  and  it  follows  that  if  there  is  no  authority  to  procure  the  character 
of  supplies  for  the  military  service,  there  Is  no  authority  to  place  mandatory 
orders  therefor.  As  to  military  supplies,  however,  such  as  may  be  legally  pro- 
cured for  the  military  service,  the  statutes  cited  in  said  opinion  of  this  office 
in  connection  with  the  act  of  May  10,  1918  (40  Stat.  548).  give  authority  for 
I  lie  sale  of  such  supplies  to  the  American  National  Red  Cross,  and  it  Is  the  opin- 
ion of  this  office  that  the  supplies  designated  herein  as  hospital  supplies.  If  of  the 
character  which  may  be  procured  for  the  Army,  may  be  procured  by  means  of 
mandatory  orders  placed  under  section  120  national  defense  act  As  to  supplies 
designated  as  "  refugee  supplies,"  which  do  not  fall  within  the  classes  of 
supplies  which  may  be  procured  for  the  military  service,  this  office  adheres  to 
its  opinion  that  mandatory  orders  can  not  be  legally  placed  therefor. 


RANK:  Relative  Rank  of  Regrnlar  Army  Officers  Gommissioned  In  the  Same 
Grade  in  National  Army  on  the  Same  Day. 

Two  Regular  Army  officers  were  on  the  same  day  commissioned  as  lieutenant 
colonel  in  the  National  Army.  Pursuant  to  the  provisions  of  section  1219, 
Revised  Statutes,  whichever  of  these  two  officers  has  the  longer  prior  commis- 
sioned service  in  the  Regular  or  a  Volunteer  Army  of  the  United  States  is  the 
senior. 

210.7.  June  17,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate,  Camp  Jackson. 
Subject :  Seniority  among  members  of  the  National  Army. 

1.  The  opinion  of  this  office  is  requested  as  to  which  is  the  senior  in  the 
National  Army  of  the  two  following  officers : 

**(a)  Lieut.  Col.  A.  ranks  as  a  lieutenant  colonel,  National  Army,  from 
August  5,  1917.  He  was  commissioned  a  major  in  the  Regular  Army  May 
15,  1917.  (b)  Lieut.  Col.  B.  ranks  as  lieutenant  colonel,  National  Army,  from 
August  5,  1917.  He  was  commissioned  a  major  in  the  Regular  Army  June  15, 
1917.  He  was  commissioned  a  captain  in  the  Regular  Army  May  1,  1907. 
Lieut.  Col.  B.,  by  reason  of  volunteer  service,  has  the  longer  commissioned 
service." 

Section  1219,  Revised  Statutes,  is  applicable  in  determining  relative  rank 
between  officers  of  the  same  class,  grade,  and  date  of  appointment  and  com- 
mission.   That  section  reads  as  follows: 

"  In  fixing  relative  rank  between  officers  of  the  same  grade  and  date  of 
appointment  and  commission,  the  time  which  each  may  have  actually  served 
as  a  commissioned  officer  of  the  United  States,  whether  continuously  or  at  dif- 
ferent periods,  shall  be  taken  into  account.  And  in  computing  such  time,  no 
distinction  shall  be  made  between  service  as  a  commissioned  officer  in  the 
Regular  Army  and  service  since  the  nineteenth  day  of  April,  eighteen  hundred 
and  sixty-one,  in  the  volunteer  forces,  whether  under  appointment  or  commis- 
sion from  the  President  or  from  the  governor  of  a  State." 

Referring  to  this  section  of  the  Revised  Statutes,  this  office  remarked  under 
date  of  October  17,  1917  (Ops.  J.  A.  G.  82-200,  Bui.  No.  67,  W.  D.  1917,  p.  14), 
that  it  "  applies  to  officers  of  the  Army,  without  express  regard  to  classes ;  and 
that  the  one  hundred  nineteenth  article  has  to  do  with  arranging  all  officers  in 
the  service  of  the  United  States  into  classes  and  specifying  the  order  of  preced- 
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ence  oi  those  classes ;  *  *  *  that  in  the  determiiiatioii  ^  rank  as  between 
officers  of  tlM  same  grade  and  date  of  appointment  of  the  different  classes 
enumerated  lu  the  one  hundred  nineteenth  article,  section  1219,  Bevised  Statutes, 
ism  have  no  application  whatever,  and  construing  the  two  statutes  together  as 
tliey  must  be  construed,  the  latter  finds  its  field  of  operation  only  tn  determining 
rank  inter  sese  l)etween  officers  of  the  same  grade  and  date  of  appointment 
witblu  a  single  one  of  the  several  classes  enumerated  in  the  article." 

It  is  clear,  therefore,  that  the  Mily  previous  service  that  can  be  counted  In 
the  case  which  you  present  is  service  In  the  Regular  Army  of  the  United  Stat(*s 
or  as  a  volunteer  from  188S  to  1901»  rank  being  a  matter  of  statute  and  to  be 
determined  by  the  statute,  not  by  general  considerations.  It  follows  that  of  the 
two  offlcers  whom  you  designate  as  Lieut.  Col.  A.  and  Lieut: XJol.  B.,  that  officer 
who  has  the  longer  prior  commissioned  ser\'tce  in  the  Iteguiar  or  a  Volunteer 
Anny  of  the  United  Stat€»s  Is  tiie  senior. 

2.  In  comiection  with  your  inquiry,  it  is  proper  to  in\ite  your  attention  to 
the  fart  thiit  the  Question  submitted  by  you  is  in  moot  form.  Hereafter  in 
l>resenUng  questions  of  this  kind  where  you  desire  the  advice  of  this  office  upon 
a  matter  pr(»sented  to  you  for  solution  you  should  gtve  your  questions  a  definite 
and  specific  character.  In  a  case  such  as  this  where  rank  is  involved,  you 
slioukl  give  the  names  of  the  officers  concerned  so  that  their  records  may  be 
verifie<l  from  the  files  in  the  office  of  The  Adjutant  General  and  a  reply  made 
to  you  which  would  not  be  misleading,  as  is  apt  to  be  the  case  when  the  question 
is  stated  in  abstract  fonn  as  you  have  stated  your  question  in  the  present  case. 


BETIREMEFT:  Mamk;  Kigkl  »f  Seliretf  Ofl«en  AsBifBe4  U  Ati^t  »Hty 
to  Assume  Command  of  Post. 

VnAev  authority  of  section  11,  seiective-draft  act  of  May  18,  1&17  (40  Stat. 
76,  82),  suspending  for  the  peiiod  of  th«  present  emergency  all  existing  re- 
strictions upon  the  detail,  detachment,  and  employment  of  officers  and  enlisted 
men  o€  the  Iteguiar  Ajrmy,  (Mffileers  on  the  retired  list  detailed  to  active  duty, 
wiiefther  such  detail  was  made  prior  to  the  declaration  of  war  or  subsequent 
thereto,  naay  be  used  during  the  emergency  in  any  poaitiaa  and  for  the  per> 
lortnanee  ot  any  duty  whlcii  may  be  required.  No  limitation  coiitained  Ux  the 
act  of  April  23,  1J)04  (33  Stat.  2,10,  2(>4),  or  in  the  act  of  August  29.  1916  (39 
Stat.  619,  627),  can,  therefore,  be  construed  as  limiting  the  duty  which  a  retired 
officer  may  now  perform.  By  section  III,  Bulletin  No.  35,  War  Department, 
1917,  it  is  provide<l  that  retired  officers  ettHI»loyed  upon,  detailed,  or  assign^tl 
to  active  duty  will  tnlvc  rank  among  other  officers,  active  and  retired,  according 
to  c()nstructive  dates  of  commission.  The  rule  for  determining  such  con- 
struciive  dates  of  coiuuilssiou  is  set  out  in  section  III,  Bulletin  No.  35,  War 
Department,  1917.  Consequently  if  such  a  retired  officer  should  at  any  time 
become  the  si'nior  oflk^r  at  tlie  post  where  he  is  serving,  he  is  authorised,  and 
it  is  hij»  duty,  to  assume  command  of  sucli  post  during  the  time  that  he  remains 
such  senior  officer. 

210.8. 

War  Department,  J.  A.  G.  0.,  June  17, 191S— To  Tlie  Adjutant  General. 

1.  By  the  prei*eding  indorsement  there  is  submitted  to  this  office  for  remark 
the  question  whether  Capt  R,,  United  States  Army,  retired,  assigned  with  his 
consent  to  active  duty  is  eligible  to  command  the  post  at  which  he  is  serving 
in  the  absence  of  his  seniors. 

2.  The  papers  in  this  case  show  two  orders  directing  performance  of  duty 
on  the  part  of  Capt.  R.  By  paragrapJi  41,  Special  Orders,  No.  2,19,  War  De- 
partnu^nt*  1916,  he  was  directed  to  proceed  to  Fort  SneUing,  Minn.,  "  to  take 
charge  of  the  property  and  funds  pertaining  to  tlie  Quartermaster  Corps  at 
that  post„  also  of  the  quartermaster  depot  at  St.  Paul,  Miuu. 

Presumably  this  order  was  issued  under  the  provisions  of  the  act  of  April 
23,  1904  (33  Stat.  259,  2(U),  which  authorizes  the  Secretary  of  War  to  asdgn 
retired  officers  of  the  Anny  with  Uielr  consent  to  active  duty  of  various  kinds, 
including  '*  staif  duties  not  invoivUig  service  with  troops." 

^y  paragraph  10,  Special  Orders,  No.  303,  War  I>ei)artment.  iai6,  Capt.  R. 
was  detalletl  for  duty  in  charge  of  Fort  Suelllng,  Minn.  This  order  w^as  uiv* 
doubtedly  ia^ied  in  accordance  with  the  provisions  of  the  Army  apyropriatioa 
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act  of  August  29,  1916  (39  Stat  619,  627),  the  applicable  portions  of  which  are 
as  follows: 

"  That  when  by  reason  of  the  movem^it  of  troops  a  post  is  temporarily  left 
without  its  regular  garrison  and  with  no  commissioaed  officer  except  of  the 
Medical  Reserve  Corps  on  duty  thereat,  the  Secretary  of  War  may  assign  a 
retired  officer  of  the  Army,  with  his  consent,  to  active  duty  in  charge  of  such 
post.  The  officer  so  assigned  shall  perform  the  duties  of 'T!ommanding  officer 
and  also  any  necessary  staff  4uties  at  such  post,  and  shall »  while  in  the  per- 
formance of  such  duties,  receive  the  full  pay  and  allowances  of  his  grade,  sub- 
ject to  the  limitations  imposed  by  tlie  Act  of  March  second,  nineteen  hundred 
ffve,  and  the  Act  of  June  twelfth,  nineteen  hundred  six,  which  limitations  shall 
include  tlie  grades  of  brigadier  general,  major  general,  and  lieutenant  general." 

3.  These  orders  were  directed  to  Capt.  R.  in  time  of  peace  and  had  the  effect 
of  placiAg  him  upon  an  active  duty  status  which  was  governed  and  defined  by 
the  statutes  applicable  to  time  of  peace.  He  has,  however,  been  continued  in 
active  service  into  a  time  of  war.  Although  the  status  of  Fort  Snelling  at  the 
present  time  is  not  shown  by  the  papers  in  reference,  it  may  be  safely  inferred 
from  the  letter  written  by  Capt.  R.  that  there  are  troops  stationed  there  at  the 
present  time  and  that  there  are  officers  on  duty  there  other  than  Capt.  R. 

The  first  paragraph  of  this  letter  is  in  part  as  follows : 

"  Having  In  mind  the  fact  that  recently,  through  the  illness  of  the  permanent 
commanding  officer,  Capt.  H.,  Thirty-sixth  Infantry,  was  designated  in  com- 
mand, information  is  requested  as  to  my  status  in  this  post." 

No  order  is  shown  relieving  Capt  R.  frwn  duty  in  charge  of  Fort  Snelling 
and  it  must  be  assumed,  in  the  absence  of  a  contrary  showing,  that  he  lias 
been  superseded  in  command  of  that  post  by  some  senior  officer  ordered  to 
duty  there. 

T1)at  provision  of  the  national  defense  act  of  June  3,  1916  (89  Stat.  166,  183), 
which  pertains  to  the  service  of  the  retired  officers  in  time  of  war  is  as  follows : 

**And  provided  fttrther,  That  in  time  of  war  retired  ofl3cers  of  the  Army  may 
be  employed  on  active  duty,  in  the  discretion  of  the  President,  and  when  so 
employed  they  shall  receive  the  full  pay  and  allowances  of  their  grade.'' 

It  was  held  by  the  Comptroller  in  23  Comptrollw's  Decisions  605,  that — 

**  Retired  officers  of  the  Army  are  not  entitled  to  the  benefits  of  section  24, 
national  defense  act  of  June  3,  1916,  providing  that,  under  certain  conditions, 
such  officers  assigned  to  active  duty  in  time  of  war  shall  receive  full  pay  and 
allowances,  unless  they  are  specifically  assigned  to  active  duty  under  said 
section  by  the  President  or  under  his  authority." 

Tills  decision  of  the  Comptroller  relates  wholly  to  the  right  of  a  retired 
officer  on  active  duty  to  receive  the  pay  and  allowances  of  his  grade.  It  doe« 
not  attempt  to  deal  with  the  relative  rank  of  a  retired  officer  on  active  duty, 
which  Is  the  question  Involved  in  this  case.  Capt.  R.  w^as,  however,  detailed 
to  active  duty  under  a  statute  wliich  authorized  such  detail  where  the  same 
did  not  involve  service  with  troops,  and  was  later  directed  to  assume  the  com- 
mand of  the  post  of  Fort  Snelling  under  a  statute  which  authorized  such  an 
order  only  in  the  event  that  there  should  be  no  commissioned  officer  except  of 
the  Medical  Reserve  Corps  on  duty  thereat.  If  the  principle  of  the  Comiv- 
troller*s  decisions  just  cited  should  be  adopted  and  applied  to  tlie  case,  it 
wonld  be  necessary  to  hold  that  an  officer  could  not  be  regarded  as  on  active 
duty  under  the  provisions  of  the  national  defense  act  unless  he  bad  been 
specifically  assigned  to  active  duty  under  said  act  by  the  President -or  under 
hi.M  authority.  In  so  far,  however,  as  the  question  of  ranic  and  appointment 
is  concernefl,  the  decisimi  of  the  Comptroller  can  not  be  regarded  as  con- 
trolling, for  this  question  must  be  determined  in  the  light  of  section  11, 
selective-draft  act  of  May  18,  1917  (40  Stat  76,  82),  which  provides: 

"'  That  all  existing  restrictions  upon  the  detail,  detachment,  and  employment 
of  officers  and  enlisted  men  of  the  Regular  Army  are  hereby  suspended  for  the 
period  of  the  present  emergency." 

This  provision  of  the  statute  relates  to  the  detail,  detachment,  and  employ- 
ment but  not  to  the  pay  of  retired  officers  when  on  active  duty.  Under  the 
authority  of  this  provision,  officers  on  the  retired  list  detailed  to  active  duty,' 
whether  such  detail  was  made  prior  to  the  declaration  of  war  or  subsequent 
thereto,  may  be  used  during  the  existing  emergency  In  any  position  and  for 
the  performance  of  any  duty  which  may  be  required.  No  limitation  con- 
tained in  the  act  of  April  23,  1904  (33  Stat.  259,  264),  or  in  the  act  of  August 
29,  1916,  supra^  can,  therefore,  be  construed  as  limiting,  during  the  existing 
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emergency,  the  use  which  may  be  made  of  a  retired  officer  or  the  duty  which 
be  may  properly  perform. 

Section  III  of  Bulletin  No.  35,  War  Department,  1917,  Is  in  part  as  follows: 
"  Retired  officers  employed  upon,  detailed,  or  assigned  to  active  duty  will 
take  rank  among  other  officers,  active  and  retired,  according  to  constructive 
dates  of  commission." 

4.  In  view  of  the  foregoing,  it  is  the  opinion  of  this  office  that  Capt.  R.  Is 
entitled  to  rank  among  the  officers  with  whom  he  Is  serving  according  to  his 
constructive  date  of  commission  determined  in  accordance  with  the  rule 
prescribed  in  Bulletin  No.  35,  War  Department,  1917.  Giving  him  the  rank 
to  which  he  is  thus  entitled,  if  it  should  happen  that  he  becomes  the  senior 
officer  at  Fort  Snelling,  be  is  authorized  and  it  is  his  duty  to  assume  command 
of  that  post  during  the  time  that  he  remains  such  senior  officer. 


BKWARB:  DeliTM-y  of  Paroled  Geaeral  PriMser  wlioM  Pmrale  liu  beem 
Revoked* 

An  enlisted  man  sentenced  to  confinement  by  a  general  court-martial  was 
paroled.  The  parole  was  subsequently  revoked.  He  thereupon  became  an 
escaped  prisoner,  and  under  the  provisions  of  Army  Regulations  121,  the  city 
detective  who  apprehended  him  and  delivered  him  to  the  proper  military 
authority  was  entitled  to  be  paid  $50  reward. 

251. 

War  Department,  J.  A.  G.  O.,  June  17,  1918— To  The  Adjutant  General, 

1.  These  papers,  and  a  reference  to  the  flies  of  this  office,  show  that  Pvt. 
B.,  Field  Artillery,  School  of  Fire  Detachment,  Fort  Leavenworth,  Kans.,  was 
brought  before  a  general  court-martial  at  that  place  on  September  11,  1916, 
tried  and  convicted,  and  sentenced  to  be  dishonorably  discharged  from  the 
service  of  the  United  States  and  to  be  confined  at  hard  lal)or  at  such  place  as 
the  reviewing  authority  may  direct.  The  reviewing  authority  approved  the 
sentence  and  directed  that  it  be  executed  and  that  the  place  of  confinement 
be  the  United  States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans. 

2.  Subsequently  he  was  paroled.  Later,  on  March  8,  1918,  his  parole  was, 
for  sufficient  cause,  revoked  by  competent  authority,  and  the  commandant  of 
the  United  States  Disciplinary  Barracks,  at  Fort  Leavenworth,  Kans.,  was, 
on  March  11,  1918,  duly  authorized  to  send  a  guard  for  the  prisoner  "  if  he  can 
be  located." 

3.  It  appears  from  the  letter  of  the  chief  of  police.  Fort  Worth,  Tex.,  to 
commandant,  United  States  Disciplinary  Barracks,  Fort  I^avenworth,  Kans., 
dated  May  17,  1918,  that  on  April  19,  1918,  at  that  place  B.  was  apprehended 
under  the  name  of  H.  and  turned  over  to  a  guard  sent  by  the  commandant  to 
return  him.  City  Detective  L.  D.  McCoy,  of  Fort  Worth,  Tex.,  claims  a  re- 
ward of  $50  *Mn  accordance  with  your  circular"  evidently  meaning  some  cir- 
cular issued  by  the  commandant  relative  to  the  apprehension  of  B.,  but  no 
circular  is  with  the  papers  or  any  mention  of  its  contents. 

4.  In  the  opinion  of  this  office  B.,  on  April  19,  1918,  when  he  was  apprehended 
by  McCoy,  was  an  escaped  military  prisoner.  He  was  lawfully  paroled  and  his 
parole  lawfully  revoked  under  the  act  of  June  25,  1910  (36  Stat.  819,  820). 
He  remained  while  on  parole  in  the  custody  of  the  commandant  of  the 
Disciplinary  Barracks,  and  when  his  parole  was  revoked  he  became  an  escaped 
prisoner.  In  re  Naples  (142  Fed.  781).  He  was  apprehended  and  delivered 
by  city  detective  McCoy  to  proper  military  authorities  at  a  military  post  and 
under  the  provisions  of  Army  Regulations  121,  L.  D.  McCoy,  city  detective 
of  Fort  Worth,  Tex.,  is  entitled  to  be  paid  $50  reward. 


OFFICE:  Right  of  First  Lientenant,  Medieal  Corps  or  Dental  Corps,  Reg* 
nlar  Army  or  National  Gnard,  to  Claim  Promotion  npon  Completing  One 
Tear  of  Federal  Service  and  Passing  Examination. 

A  first  lieutenant  in  the  Medical  Corps  or  in  the  Dental  Corps  of  the  Regular 
Army  or  of  the  National  Guard  is  not  entitled  as  a  matter  of  law  to  promotion 
to  the  grade  of  captain  upon  passing  the  examination  and  otherwise  com- 
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plying  with  the  regulations  prescribed  by  the  Secretary  of  War,  By  tlie  act 
of  October  6,  1917  (40  Stat.  397),  during  the  existing  emergency  such  officers 
are  simply  rendered  eligible  for  promotion  upon  such  examination  as  may 
be  prescribed  by  the  Secretary  of  War.  See  General  Orders,  No.  168,  War 
Department,  1917.  The  promotion  of  any  such  officer  may  be  withheld  by  the 
President,  should  he  so  desire,  without  violating  any  right  this  officer  has 
acquired  under  the  statute  and  the  regulations  made  pursuant  thereto. 

210.2. 

War  Department,  J.  A.  G.  O..  June  18,  1918. — To  The  Adjutant  General. 

1.  The  question  presented  by  those  papers  is  whether  a  first  lieutenant  in 
the  Medical  Corps  or  in  the  Dental  Corps  of  the  Regular  Army  or  of  the 
National  Guard  is  not  entitled  as  a  matter  of  law  to  promotion  to  the  grade 
of  captain  upon  passing  the  examination  and  otherwise  complying  with  the 
regulations  prescribed  W  the  Secretary  of  War. 

The  facts  in  this  case  may  be  briefly  stated  as  follows:  B.  is  a  first  lieu- 
tenant, Dental  Corps,  National  Guard,  who  completed  one  year  in. Federal 
senriee  on  September  14,  1917.  He  was  examined  by  a  board  of  officers  which 
met  in  Prance  April  20,  1918,  to  determine  his  fitness  for  promotion  to  the 
grade  of  captain,  Dental  Corps,  National  Guard.  The  board  examined  him 
as  directed  and  recommendecl  him  for  "promotion  to  the  grade  of  captain, 
Dental  Corps,  National  Guard."  In  forwarding  the  papers  in  this  case  to  The 
Adjutant  General  of  the  Army  the  Chief  of  Staff  of  the  American  Expedition- 
ary Forces  in  the  absence  of  the  commanding  general  signed  an  indorsement, 
in  which  the  following  appears  : 

"  It  is  recommended  that  this  officer  be  not  promoted  until  specific  recom- 
mendation to  that  effect  is  received  from  these  headquarters." 

With  reference  to  this  last  indorsement,  the  Surgeon  General's  Office  re- 
marks in  the  fifth  indorsement  hereon  that  in  its  opinion  **  the  promotion  of 
n  first  lieutenant  of  the  Medical  Corps  or  Dental  Corps,  National  Guard,  to 
the  gi'ade  of  captain  who  has  completed  one  year's  Federal  service  in  that 
Corps  since  May  11,  1916,  can  not  be  legally  delayed  after  he  has  been  found 
qualified  for  that  promotion  by  a  regularly  constituted  examining  board." 

2.  The  act  of  October  6,  1917  (40  Stiit.  397),  provides  in  part  as  follows: 
"That  during  the  existing  emergency  first  lieutenants  in  the  Medical  Corps 

of  the  Regular  Army  and  of  the  National  Guard  shall  be  eligible  to  promo- 
tion as  captain  upon  such  examination  as  may  be  prescribed  by  the  Secrer 
tary  of  War." 

3.  General  Orders,  No.  168,  War  Department,  1917,  prescribed  the  regula- 
tions under  which  the  promotions  contemplated  by  the  act  are  to  be  made. 
These  regulations  are  as  follows: 

(a)  No  first  lieutenants  of  the  Medical  Corps  shall  be  promoted  to  the 
grade  of  captain  without  examination. 

{b)  No  examination  shall  be  had  for  the  promotion  of  a  first  lieutenant 
under  the  foregoing  law  unless  he  shall.  If  an  officer  in  the  Medical  Corps  of 
the  Regular  Army,  have  completed  one  year's  continuous  service  in  that  Corps 
or,  if  an  officer  In  the  National  Guard,  have  completed  one  year's  Fe<leral 
service  in  the  Medical  Corps  thereof  since  May  11,  1916. 

(c)  At  a  suitable  time  anterior  to  the  expiration  of  one  year's  service 
by  any  first  lieutenant,  as  above,  an  examining  board  will  be  convened  to 
conduct  his  examination.  The  rules  and  regulations  governing  the  constitu- 
tion, procedure,  and  action  of  examining  boards  for  the  promotion  of  Medical 
officers  prescribed  in  general  orders  or  special  regulations  therefor,  current 
at  the  time,  will  govern  also  the  constitution,  procedure,  and  action  of  the 
examining  boariLs  thereunder. 

4.  From  a  consideration  of  the  foregoing  it  Is  clear  that  the  statute  has 
not  conferred  and  that  the  regulations  made  thereunder  do  not  attempt  to 
confer  upon  a  first  lieutenant,  Medical  Corps,  Regular  Army  or  National  Guard, 
during  the  existing  emergency  the  right  of  promotion  to  the  grade  of  cai)taln 
upon  satisfactory  passing  such  examinations  as  may  be  prescribed  by  the 
Secretary  o-:  War.  The  most  that  can  be  said  is  that  such  officers  are  thereby 
rendered  eligible  for  promotion.  The  act,  therefore,  but  serves  to  modify 
the  limitations  imposed  by  the  act  of  April  23,  1908  (35  Stat.  66,  67),  and 
section  10,  national  defense  act  (39  Stat.  166,  171),  as  to  the  eligibility  of 
first  lieutenants  for  advancement  to  the  grade  of  captain. 

5.  It  follows  that  the  provisions  of  the  act  of  October  6,  1917,  8upra,  do 
not  control  the  right  of  the  President  to  exercise  his  discretion  in  promoting 
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any  particular  first  lieutenant  of  the  Medical  Corps  of  the  Regular  Army  or 
National  Guard  upon  completion  of  one  year's  aervlce  and  upon  passing  the 
examination  prescribed  by  the  regulations.  He  can  eltlier  promote  such  officer 
or  withhold  promotion  as  he  sees  fit.  No  lesser  officer  has  any  right,  how- 
ever, to  do  more  than  advise  the  President  with  reference  to  the  eligibility 
or  availability  of  any  officer  for  promotion  and  the  recommendation  signed  by 
the  Cliief  of  Staff  of  the  American  Expeditionary  Forces  In  tlie  absence  of  tlie 
commanding  general  -must  be  regarded  as  adyisory  only.  This  recommendation 
may  be  disregarded  and  the  officer  promoted.  It  is  the  opinion  of  this  office, 
however,  that  the  promotion  may  be  withheld  by  the  President  should  he  so 
desire  without  violating  any  right  this  officer  has  acquired  und^r  the  statute 
and  the  regulations  made  pursuant  thereto. 


PAY  AND  ALLOWANCES:  Sto^ftge  Agraliiftt  OfteeHs  Pay;  Effeet  ef  FiB4- 
iiig  by  Covrt-Martial. 

Tlie  fact  that  a  court-martial  did  not  specifically  find  an  accused  guilty  of 
res]K>nslbillty  for  wrongfully  disposing  of  United  States  property  does  not 
preclude  the  Government  from  establishing  such  conclusion  as  an  administrative 
finding. 

241.2. 

War  Department,  J.  A.  G.  C,  June  18,  1918,— To  The  Adjutant  General. 

1.  The  Quai-termaster  General  desires  to  be  advised  whether  the  accom- 
panying protest  of  Capt.  S.  against  the  order  of  the  Secretary  of  War  directing 
tliat  there  be  stopped  against  his  pay  the  sum  of  $500  to  reimburse  the  United 
States  "  for  the  shortage  of  10,000  empty  flour  sacks  pertaining  to  Bakery 
Company  No.  336,"  for  which  shortage  he  has  been  held  responsible  under  a 
finding  of  a  board  of  officers,  will  affect  such  stoppage  against  the  pay  of 
Capt.  S. 

2.  Upon  being  notified  by  the  Quartermaster  General  in  a  communication 
dated  May  14,  1918,  of  the  order  of  the  Secretary  of  War  directing  the  stoppage 
against  his  pay  as  indicated  above,  Capt.  S.  has  submitted  the  following  protest 
to  which  the  Quartennaster  General  refers: 

**  1.  Attention  is  Invited  to  the  proceedings  of  the  general  court-martial  in 
the  case  of  Capt.  S.,  Quartermaster  Reserve  Corps,  which  shows  that  I  never 
received  more  than  $100  of  the  proceeds  from  the  sale  of  empty  sacks  and  that 
this  sum  was  expended  for  articles  still  in  the  service  of  the  Government.  None 
of  the  money  received  from  the  sale  of  empty  sacks  was  applied  to  personal  use. 
The  articles  bought  were  a  typewriter,  a  saw,  a  level,  a  trowel,  and  a  tape 
m*»nsure,  all  of  which  are  now,  and  always  have  been,  In  the  Grovernment 
service,  in  Bakei'y  Company  No.  336,  at  Camp  Travis,  Tex. 

"2.  Lieut.  W.,  Quartermaster  Corps,  National  Army,  who  was  sergeant. 
Quartermaster  Corps,  acting  first  sergeant  of  Bakery  Company  No.  336  during 
the  time  these  sacks  were  sold  or  disposed  of,  is  now  undergoing  trial  by  a  board 
of  officers  at  Kelly  Field,  Tex.,  for  the  shortage  of  these  sacks  and  other 
charges. 

"3.  The  general  court-martial  found  me  guilty  of  selling  more  than  $50 
wortb  of  sacks,  although  I  never  sold  even  one;  so  I  can  not  see  why  a  step- 
page of  $r)00  should  be  placed  against  me;  and  being  sentenced  by  a  general 
court-martial,  this  stoppage  would  act  as  two  punishments  for  one  offense." 

3.  Tlie  records  of  this  office  show  that  Capt.  S.  was  convicted  by  a  general 
conrt-niartia]  of  violations  of  the  ninety-fourth,  ninety-fifth,  and  ninety-sixth 
articles  of  war,  the  violation  of  the  ninety-fourth  article  consisting  in  his  being 
responsible  for  the  illegal  sale  of  a  large  number  of  empty  flour  sacks  belonging 
to  the  United  States,  and  of  the  misappropriation  of  the  proceeds  therefrom, 
the  number  of  such  sacks  so  disposed  of  by  him  being  stated  in  the  specifica- 
tions as  l."),000  and  upward,  for  which  certain  merchants  in  San  Antonio  paid 
$079  and  upward.  Capt.  S.  was  sentenced  to  be  dismissed  from  the  service, 
and  his  case  is  now  pending  before  the  President  for  flnal  action.  In  reviewing 
the  evidence  in  his  case  upon  the  charge  of  the  Illegal  disposition  of  the  flour 
sacks,  this  office,  in  a  memorandum  to  accompany  the  record  for  the  Informa- 
tion of  the  Secretary  of  War  and  the  President,  said : 

"  The  evidence  discloses  a  reprehensible  course  of  conduct  upon  the  part  of 
the  accused.    It  clearly  establishes  that  he  did  authorize  the  sale  of  certain 
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of  the  flour  sacks  and  that  he  either  actually  countenanced  or  connived  at  all 
the  sates  that  were  made  or  permitted  them  to  be  made  In  violation  of  his  duty. 
Nor  does  the  fact  that  he  appropriated  the  money  which  he  had  received  from 
the  soles  to  tlxe  purchase  of  the  typewriter  and  certain  other  articles  for  the 
bakery  company*  exeuTpate  Ulm  as  the  person  and  officer  piimarily  responsible 
for  the  traffic  in  and  conversion  of  Govenirocnt  property/*^ 

In  the  letter  to  the  Presklent  prepared  hy  this  office  for  the  signature  of  the 
Secretary  of  War  in  transmitting  the  record  of  the  trial  of  Capt.  S.  to  the 
President  it  was  said :  ^ 

"  The  sacks  were  all  takeh  from  the  Tliree  Iiundred  and  thirty-sixth  Bakery 
Company;  the  accused  himself  admitted  having  authorized  the  sale  of  a  suf- 
ficient number  of  sacks  to  realize  enough  to  buy  a  typewriter  for  the  bakery 
company;  hut  he  denied  having  authorized  sales  in  excess  of  tliat  number. 
The  evidence  clearly  establLshes  that  sacks  wei*e  generally  and  extensively  sold 
by  noncommissioned  officera  of  the  bakery  company  with  either  the  knowledge 
or  connivance  of  the  accused*  and  that  tlxe  m<»iey  received  was  misappropriated 
to  lmpi*oper  uses  and  not  carried  upon  the  bakery  cotnpany^s  eouncU  book. 

"  The  precise  sumher  of  sacks  to  be  sold,  the  pi*eciae  amount  of  moiiey  derived 
from  the  sales  and  the  division  and  distribution  of  tlie  money  are  uncertain; 
hence  tlie  eo^urt  found  accused  guilty  of  wrongfully  disposing  of  *  a  considerable 
number  of  flour  sacks  oi  a  value  gjreater  than  $nO'  under  each  of  the  three 
si)ecifications  relative  to  tht  wrongful  disposition  of  the  flo«r  saelLS." 

4.  I  think  the  above  extracts  from  the  records  of  this  office  are  sufficient 
answer  to  the  protest  of  Capt.  S.  against  the  stoppage  of  the  sum  of  $500 
against  his  pay  to  reimburse  the  United  States  for  the  value  of  empty  flour 
sacks,  for  the  illegal  and  unauthorize<l  disposition  of  which  it  appears  he  was 
f«MUid  irespouMUe  by  a  board  of  offit'ersi  It  is  proper  to  add  thRt  the  fact  that 
tlie  court-auartial  did  not  speeifically  find  bin  guUty  of  hsTing:  been  responsible 
for  wrongfully  disposing  of  property  of  the  United  States  to  the  said  value  of 
^n&6f  or  nwte  floes  not  preclude  the  Govemmcot  from  estabtishlng  sncti  eon- 
elttsion  as  An  ftdniittistrative  ftndiitg.  As  to*  Capt.  S.'s  eootention  that  to  stop 
against  Ms  pay  $500  to  co!¥^er  tlie  rahie  of  tlie  floor  aack3E(  alleged  to  hare  been. 
wiongfully  disposed  of  by  him  in  additJixn  ta  tke  coart-nuirtial  sentenee  would 
aiaoaBt  to  a  doable  pnalshmeDt,  it  Is  suflieient  to  say  tlmt  this  contciitkm  is 
witboiit  BMTit  Tbe  stoppage  is  not  a  pvnishuieDt  but  it  is  action  to  reccrrer 
whftt  has  been  fouad  due  to  tlie  United  States  by  Capt  S.    It  is  a  ctvil  obligation. 

5.  ¥oir  tbe  reasons  stated,  it  is  the  view  of  this  office  that  there  is  nerthlng  in 
Capt.  S.'s  protest  that  should  operate  to  affect  the  stoppage  of  $500  against 
his  pay. 


CONf  SACTIS^:  Saii^meiit  ef  Property  by  Ex^rew  at  Released  Raleft. 


The  Secretary  cff  War,  for  the  puarpose  of  obtaining  lo^er  express  rates, 
nay  authorize  shipments  of  property  at  relewsed  valnatioo  if,  fn  his  jii^ment, 
such  action  is  in  the  interest  of  the  Cpovernment.  Offl^'ers  nmkh^g  such  ship- 
ments und(»r  such  authority  are  not  liable  for  tlie  loss  tliereof  or  for  elamage 
thereto. 

War  Department,  J.  A.  G.  O^  Jnne  1»,  IMS.— To  the  Secretary  of  War. 

1.  The  views  of  this  office  are  desired  with  regard  to-  the  recoiwHiendation  hy 
Gea.  Goettal.Sy  IMrectov  Pto\elMise,  StoraRe,  and  Traffic  Division,  June  11,  IM.S, 
that  in  order  to  secure  the  advantage  of  lower  express  Trttei%  officers  be  author- 
iaed  to  slkfp  (;ovemiBent  property  at  refeased  vaTuaftion ;  and  that  in  settFemont 
with  carriers  for  losses  awl  damages  theretcs  settlement  be  baseiT  on  the  valua- 
tion stated  for  tbe  purpose  of  otrtaiidBg  th«  lowest  mte  of  transportation.  In 
submitting  tlie  case  yon  ssiy : 

""Have  we  the  right  Pegally  to  follow  the  conrse  recomniemletl  by  Gen, 
Ooetlials?  I  am  drsposetl  to  agree  with  hint  as  a  practical  proposition,  and  yet 
if  legal  liability  would  be  Imposed  upon  an  offieer  to  the  extent  of  the  rctil 
value  of  an  article  lo«t  If  lie  had  failed  to  state  the  ef>rrect  value  when  deHver- 
Ing  for  slripment  to  the  express  eofapony,  grave  injustice  woepld  result  from  my 
&«)optk)n  of  this  rule.*^ 

2.  If  tawtmctions  lie  given  to  ^Barterm«ster»  and  other  officers  dvarged  with 
the  dnty  of  marking  .slrfpnient  of  Crorermment  property  to  enter  the  same  for 
shifKneikt  at  tbe  released  valuation  in  order  to  obtain  for  the  Goremment  the 
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lower  rates  provided  for  such  released. transportation,  it  is  the  view  of  this 
office  that  no  liability  would  be  imposed  upon  the  officer  making  the  shipment. 
In  the  event  of  loss  of  the  property,  for  the  diflPerence  between  the  value  as 
stated  in  making  the  shipment  and  the  real  value  of  the  property.  In  taking 
such  action  he  would  act  under  ordei*s  of  the  War  Department  and  could  not  be 
chargeable  with  any  neglect  of  duty  in  so  doing.  The  responsibility  of  officers 
for  public  property  is  to  be  determined  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  War;  and  the  property  would  be  duly  accounted 
for  when  disposed  of  in  accordance  with  such  regulations.  It  is  to  be  observed 
that  Government  property  is  protected  by  laws  which  punish  the  theft  or 
wilful  destruction  thereof;  and  that  the  principle  is  established  that  officers  of 
the  Government  are  not  authorized  to  expend  public  funds  for  the  Insurance  of 
Government  property.  While  technically  the  increased  express  rate  based  on 
the  higher  value  of  'the  property  is  not  insurance,  It  is  analogous  to  insurance, 
and  the  proposed  action  would  be  in  accordance  with  the  practice  of  not  insur- 
ing public  property,  leaving  the  Government  to  carry  its  own  insurance. 

3.  It  is  the  opinion  of  this  office,  therefore,  that  the  Secretary  of  War  may 
legally  authorize  and  direct  shipments  of  property  to  be  at  released  valuation' 
for  the  purpose  of  obtaining  the  lower  express  rates  applicable  where  property 
is  shipped  at  such  released  valuation,  if,  in  his  judgment,  this  action  is  for  the 
interests  of  the  Government;  and  that  no  responsibility  would  attach  to  the 
officers  making  the  shipment  in  accordance  with  such  instruction's  for  any  losa 
or  damage  to  the  property  by  reason  of  such  shipment 


MILITIA:  Aceonntlng  for  Property  Pnrehased  from  Sonrces  otlier  than 
the  War  Department  by  Drafted  Militia  Orgranlzatlons. 

Property  purchased  by  the  various  States  from  sources  other  than  the  War 
Department  and  taken  into  Federal  service  during  the  mobilization  of  the 
National  Guard,  should,  if  transferred  before  the  issuance  of  Circular  Letter 
No.  1,  issued  by  the  Chief  of  the  Militia  Bureau,  July  3,  1917,  be  regarded  aa 
requisitioned  property  and  paid  for  in  cash,  if  the  States  so  request ;  if  trans- 
ferred after  the  issuance  of  such  order,  the  property  must  be  paid  for  in  kind, 
unless  a  money  payment  is  in  the  interest  of  the  United  States.  The  provisions 
of  General  Orders,  No.  12,  War  Department,  1918,  apply  to  such  property. 

158. 

War  Department,  J.  A.  G.  O.,  June  19, 1918.— To  The  Adjutant  General. 

1.  The  accompanying  communication,  dated  May  31,  1918,  from  the  Chief 
Militia  Bureau,  requesting  instructions  as  to  what  action  should  be  taken  upon 
claims  of  certain  States  for  the  value  of  military  property  owned  by  them  and 
taken  into  the  Federal  service,  has  been  referred  to  this  office  for  remark.  The 
circumstances  under  which  the  question  involved  has  arisen  are  very  clearly 
stated  by  the  Chief,  Militia  Bureau  in  his  memorandum,  which  for  convenient 
reference  will  be  here  quoted : 

••  Several  of  the  States  have  submitted  to  this  bureau  requests  for  reimburiie- 
ment  for  military  property  owned  by  such  States,  i.  e.,  purchased  by  the  States 
from  sources  otlier  than  the  War  Department,  and  alleged  to  have  been  taken 
Into  Federal  service  in  the  mobilization  of  the  National  Guard  In  1917  as  part 
of  the  required  equipment  of  .such  National  Guard.  In  some  of  the  cases  the 
value  of  the  property  claimed  to  have  been  taken  over  for  use  by  the  Federal 
Government  is  comparatively  nominal,  while  in  other  cases  it  is  considerable, 
one  State  submitting  a  claim  aggregating  half  a  million  dollars.  The  statns 
of  the  property  referred  to  differs  from  that  covered  by  section  86,  act  of  June 
3,  1916  (39  Stat.  166,  204),  which  requires  that  all  articles  of  field  equipment 
in  the  State  which  have  been  purchased  from  the  War  Department  shall  be 
transferred,  in  time  of  actual  or  threatened  war.  to  Federal  service  and  taken 
up  as  Federal  property.  In  this  connection  see  Circular  Letter  No.  1,  Militia 
Bureau,  July  3,  1917,  which  states  that  for  property  of  the  status  last 
above  mentioned  the  State  will  receive  reimbursement  In  kind  and  not 
money  value.  This  circular  letter  also  refers  to  the  property  which  is  the  sub- 
ject matter  of  this  memorandum,  viz,  property  not  purchased  through  the  War 
Department  but  bought  by  the  State  in  the  general  market  and  taken  into  Fed- 
eral service  with  the  National  Guard  organization,  and  states  that  for  such  prop- 
erty the  State  will  receive  reimbursement  in  kind.    Several  of  the  States  sub- 
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mitting  claims  have  asserted  that  they  have  no  use  for  such  property  returned 
in  kind  and  that  they  desire  reimbursement  in  cash. 

"As  there  appears  to  be  no  specific  law  for  action  upon  these  claims  so  far 
as  National  Guard  appropriations  are  concerned,  it  is  requested  that  this 
bureau  be  instructed  as  to  whether  such  claims  come  within  and  should  be  gov- 
erned by  General  OrderSi  No.  12,  War  Department,  1918,  or,  if  not,  as  to  the 
proper  disposition  of  such  claims." 

2.  There  appears  to  be  no  statutory  provision  expressly  covering  the  class  of 
property  in  question — that  is,  property  obtained  by  States  and  Territories  at 
their  own  expense,  and  from  sources  otl^r  than  the  War  Department,  for  the 
equipment  of  National  Guard  troops  and  taken  into  the  Federal  service.  The 
only  provision  in  the  general  mobilization  regulations  for  the  National  Guard, 
Special  Regulations  No.  55,  1917,  relating  to  such  property  is  that  contained  in 
paragraph  37  thereof,  relating  to  the  assembly  of  troops  at  mobilization  camps, 
reading  as  follows: 

"  State,  organization,,  and  privately  owned  property,  such  as  automobiles, 
trucks,  and  motor  cycles,  if  taken,  should  be  transported  and  maintained  at  the 
expense  of  the  State,  organization,  or  iiKlividual  and  not  at  the  expense  of  the 
United  States."  Such  Regulations  are  silent  with  reference  to  the  taking  into 
the  Fetleral  service  of  State  property  other  than  the  class  mentioned — that  fs, 
such  as  automobiles,  trucks,  and  motor  cycles.  The  Regulations,  however,  were 
In  elTect  supplemented  by  Circular  I^etter  No.  1,  issued  by  the  Chief,  Militia 
Bureau,  July  3, 1917,  presumably  by  authority  of  the  Secretary  of  War  in  which 
after  stating  that  many  inquiries  received  from  State  authorities  suggested  the 
advisability  of  a  general  letter  on  the  subject  of  "  Federal  property,"  the  follow- 
ing was  set  forth  in  paragraph  4 :  • 

"  State  authorities  should  insist  upon  prompt  settlement,  by  supply  oflScers, 
of  transfers  of  property  to  Fetleral  service.  All  adjustments  necessary  should 
be  made  between  date  of  draft  and  date  troops  are  moved  to  concentration  camp. 
Whei'e  questions  are  not  settled  promptly  by  survey  officers  appointed  by  the 
local  commanders,  see  Army  Regulation  711,  same  should  be  submitted  to  the 
department  commander  for  proper  action.  The  law  requires  that  all  articles  of 
field  equipment  in  the  State  which  have  been  purchased  from  the  War  Depart- 
ment be  transferred  to  Federal  service  and  taken  up  as  Federal  property  by 
the  supply  officers.  For  this  class  of  property  the  State  will  receive  reimburse- 
ment in  kind,  and  not  money  value.  See  section  86,  act  of  June  3,  1916,  supra. 
There  is  still  another  class  of  property  in  some  States,  viz :  that  purchased  with 
funds  appropriated  by  the  State  and  from  sources  other  than  the  War  Depart- 
ment. For  such  property  brought  into  Federal  service  with  organizations  of 
the  National  Guard,  the  State  will  receive  reimbursement  in  kind." 

Tli£  effect  of  this  circular  letter  and  of  the  provision  thereof  in  the  above 
quotation  was  to  authorize  the  taking  into  the  Federal  service  of  State-owned 
property,  purchased  from  sources  other  than  the  War  Department,  on  the  con- 
dition that  the  States  would  receive  reimbursement  in  kind.  The  transfer  of 
such  property  under  this  authority  and  subject  to  the  condition  mentioned  was 
an  acceptance  of  the  condition  on  the  part  of  the  States,  and,  in  effect,  con- 
stituted a  contract  under  which  the  United  States  is  under  obligation  to  reim- 
burse the  States  in  kind.  It  is  a  well-established  principle  of  law  that  a 
Government  contract  can  not  be  amended,  except  in  the  interests  of  the  United 
States.  It  follows  that  If  it  be  in  the  interests  of  the  United  States  to  pay 
the  States  in  money  for  the  value  of  their  property  so  transferred  such  pay- 
ment may  legally  be  made;  but  if  it  would  be  in  the  interests  of  the  Govern- 
ment to  adhere  to  the  agreement  or  contract  under  which  such  property  was 
brought  into  the  Federal  service,  no  payment  in  cash  can  be  made  except  by 
specific  authority  of  Congress.  This,  however,  applies  only  to  such  of  the 
property  as  was  transferred  to  the  Federal  Government  after  the  issuance 
of  the  circular  letter  of  July  3,  1917,  and  under  the  provisions  of  the  last 
sentence  of  paragraph  4  thereof.  As  to  any  property  of  the  class  referred  to 
which  had  theretofore  been  transferred  to  the  Federal  Government,  it  is  the 
view  of  this  office  that  it  should  be  regarded  as  requisitioned  property  and 
should  be  paid  for  in  cash  if  the  States  so  request. 

3.  In  regard  to  the  Inquiry,  of  the  Chief,  Militia  Bureau,  as  to  whether  the 
claims  of  the  State  under  consideration  should  be  governed  by  General  Orders, 
No.  12,  War  Department,  1918,  directing  that  the  Secretary  of  War  be  circum- 
stantially advised  at  the  earliest  possible  date  concerning  all  property  taken 
over  for  use  of  the  Army  by  the  department,  or  any  officer  of  the  Army,  or 
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otiier  persoa  acting  for  or  with  military  authority,  it  Is  the  view  of  this  o/Qce 
that  the  provisions  of  such  order  so  apply  to  milttia  property  owned  by  the 
States  and  taken  into  the  Federal  service.  , 


PUBLIC  PSOPERTY :  AeqmMii^m  •!  Lud  fer  Pmrp<MW8  of  SxelMiiffe. 

Real  estate  not  needed  by  the  Crovemment  can  not  tewfUlTy  be  acquired  by 
the  iTovermnent  for  the  purpose  of  exchanging  it  for  real  estate  wMeh  Is 
nee<led  by  tbe  CiOvernroent.  Such  a«tioti  would  directly  contra vene  section 
^78  of  the  Revised  Statutes  and  would  permit  the  Government  to  do  Indirectly 
that  which  ft  can  not  do  directly, 

601, 

JuifE  19,  1918. 
[Memoran^inB  far  the  IWrector  of  Operations.] 

Subject:  Additional  land  required  fbr  trackage  facilities  at  Norfolk  quarter- 
master terminaL 

1.  It  appears  f roai  the  accompanying  papers  tliat  the  revised  pkins  for  the  coo- 
bt ruction  of  the  Norfolk  qtoartermaster  terminal  necessitate  the  ae^oisltiau 
by  tike  Government  for  additional  trackage  and  yard  purposes  of  a  strip  of  Land 
500  feet  in  width  extending  across  the  golf  links  of  tiie  Norfolk  Country  Club 
and  c«Mnprlsin^  an  area  of  about  53  acres,  and  that  If  the  said  lands  are  taken 
and  occupied  by  the  Government  for  the  purpose  In  question  it  will  practically 
destroy  the  golf  course  of  the  said  club.  The  club  Is  willing  fur  the  Government 
to  i^ake  over  this  land  upon  condition  that  it  acquire  certain  other  lands  on  tlii^ 
opposite  side  of  its  property  witliin  what  is  known  as  the  Lochaven  Develop- 
ment owned  by  the  American  Boulevard  Corporation,  and  turn  over  tlus  land  to 
the  club,  together  with  certain  other  lands  within  the  said  tract  now  owned 
by  the  Goveroiuent,  In  exdiange  for  the  said,  lauds  of  the  dub  which  the  (xovem- 
ment  req^ulres.  The  Chief  of  Staff  desires  the  opinion  of  this  of&ce  as  to  whether 
or  not  the  Locliuven  Development  tract  referred  to  can  legally  be  acquired  by 
the  Government  for  the  express  purpose  of  turning  It  over  to  tlie  country  cla!> 
In  exchange  for  the  golf-course  tract  of  the  said  dub. 

2.  Tlie  difficulty  which  immediately  presents  itself  In  connection  with  this 
proposition  Is  the  fact  that  the  Government,  in  the  first  instance^  would  be 
acquiring  for  the  development  of  the  quartermaster  terminal,  lands  which  are 
not  needed  or  requii'ed  for  that  p^irpose.  Such  action  would  ai^pear  to  be  in 
direct  violation  of  section  3@7S  of  the  Itevlsed  Statutes  of  the  United  States^ 
which  provides  that — 

"All  sums  appropriated  for  the  various  branches  of  expenditure  in  the  public 
service  shall  be  applieil  solely  to  the  objects  for  which  they  are  res4)ectlvely 
made,  and  for  no  others^/' 

It  might  be  contended,  however,  that  ultimately  through  the  exchange  of 
thene  hinds  for  the  lands  which  the  Government  i*equlres,  the  object  of  the  ap- 
propriation would  be  attained  and  the  requirements  of  the  above  section  would 
be  satisfied,  but,  on  the  other  hand,  sucli  an  exchange  w^ould  constitute  a 
disposition  ol  the  property  of  the  Government,  which  also  would  be  unlawful 
without  specific  authority  of  Congress*  This  ofllce  Is  not  aware  of  any  statute 
that  would  authorize  the  dlsi)osition  of  Government  lands  by  way  of  exchange 
for  other  lauds. 

3.  The  office  of  the  Construction  Division,  War  Department,  makes  the  follow- 
ing recouMuendutiou,  for  the  purpose  of  accomplishing  indirectly  the  objects  in 
view : 

"  It  is  recommendcfl  that  this  oflice  be  authorized  to  obtain  options  to  pur- 
chase the  lantl  in  the  Lochaven  Development  required  for  the  golf  Unks  here- 
inabove described  at  a  cost  not  to  exceed  $150,000,  and  that  such  options  run 
to  the  United  States,  or  Its  nominee,  and  that  the  United  States  purchase  from 
the  Norfolk  Country  Club  the  entire  tract  of  land  owned  by  it  on  the  east  side 
of  Maa'yland  Avenue,  comprising  about  53  acres^  and  pay  therefor  the  sum 
specified  for  the  purchase  of  the  Lochaven  Development  property  in  said  options 
and  cause  the  deeds  provided  for  in  said  options  to  be  made  directly  to  the 
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ooimtry  cUib,  wiilch  will  pay  for  the  same  with  the  money  paid  to  the  club  by  the 
Uiilteit  States,  and  that  the  United  States  In  addition  and  as  further  considera- 
tion for  the  purchase  of  said  53  acres  of  land  from  the  country  club  deed  to 
the  country  club  a  part  of  the  property  In  the  Locharen  Deveit>pment  heretofore* 
purchased  by  the  United  States,  compri^sttng  about  25  acres.  The  hitter  can  be 
elTecteil  by  selling  said  25  acres  to  the  country  club  und^r  the  act  of  May  10; 
1SH8,  4D^  Stat.  S4f^,  wftkrh  autftorizefi  the  PlwwkDpwt  t6-  seW  propertfy  ll€i«et©«6re  or 
hereafter  pusrrha^ed^  fty  the  Fntted"  States-  in  connectfow  Wtlh  the-  proseetitfen  of 
tfce-  w«r." 

If  it  were  possible  to  accomplish  fn^ffrectly  witet  can-  not  tawfrrWy  be  •K)ne 
direetly  tfie-  two  foM'owl^g'  ob-Jectlons  weruW  nererthelesB  staivf  iit  the  w»y  of 
carry fnf;  owt  tlie  above-  reeomniendtttfofi  : 

Pfrst,  SI  is  propoHwl  therein  tf»  pay  for  the-  lands  t®»be'  afqufretf  of  tlie  cmwrtFy 
cM>,  not  the-  Tal^irtiAn  «§  the  wii(f  lands,  fmt  the  val'mitioa  of  etAer  I»bcR»  which 
the-  cofintry  ch*  f»  willfti^  te  ta'lte  fa  excilange  theref*)r.  It  dees  net  appear  tika-t 
the  saw  lamfs^  are  eqnnT  in-  area-  or  m  vaPnirtton-,  or  even*  appretsimateiy  so-.  Oil 
t^e  contrary,  if  e<rual  in  vaftiKtlen  there  wowld  seem  t»  be  ne  reason  ffer  the 
prwpeseff  earehwnire,  a*  the  e^watrj  cPub*  eeuid*  then  talte  the  moMejc  which  the 
Government  would  pay  for  tiie  lands  of  the  club  and  purchase  the  I'ands-  wh4clv 
It  (tesfrew.  The  ffepftrfraent  woulrf  certainly  net  be  joatifled,  e^nen'  ft  there  siKwhl 
be  no-  !ej»r  ebJecti<Hi  te  tl^e  proposed  tnra«aetfo»  on  other  {^rwmd^  in  pa-yln^ 
for  the  raiidff  w^h'i<'h  ft  reijuFres  an  excess  val^mtfion  fn-  erdter  le  secure  for  the 
c««Btry  cijab  fmarTs  wMch*  it  is  wifflng'  to  aceept  hi:  exdian'ge  there^r. 

Secmd;  the  abeve  reeemmendtition  eentempHites-  also  the  transf^  to  the 
ccuntry  clufr  of  certalw  lands  already  owned'  by  the  Goverament  m  exchangv^ 
i]¥  part  for  its  ftrnds  and  cttes  as  aFothsrity  lor  the  proposed  esehange  the  act 
of  May  10,  1918,  supra,  authorizing  the  Fresiidenfe  to  se!%  ^orfng  the  exfiKthif? 
einensenoy  any  snppfies  or  other  property  of  the  CrOverHineB*  i*  eonnectloD  \v4th 
or  inclident  to  the  proseeutlon  of  the  war.     Said  act  prorlides : 

*"Th»t  duprftiff  tlie  «Ki««tini;  emerp^Hcy  the  PtesidJent  be,  and*  he  herwfcy  iH> 
authorized,  in  his  discretion,  aniil  open'  such  terms  as  he-  shaFI  dees*  esrpe^eut, 
throfrph-  the  head  of  «ny  executive  dlBp»rtraent,  ti^  aeW  any  sapplffesv  matepia^;, 
ei|nff>ment,  «•  otl!K»r  property  heFetofore»  or  hereafter  pin*eha««ed,  seq.nd'red,  or 
unrmrfi] ct nred  by  the  United  States  in  coftnectfon  with,  or  ineicHenta'l  t^y,  the 
prDneetition'  of  the  war,  t9  any  person,  partnership-,  assoelifftfon,  or  eorporatioft^ 
or  ^  any  forefgn  State  or  GereraaKnt  engage^l  to  w»r  a-gnhist  »ny  Qonerameiit 
with  which  the  United  States  is  at  war ;  and  any  moneys  received'  by  the  Unfte«t 
States-  as  the  proceedsF  «f  any  snch  sa^e  shwll  be  eoTiM'Gtf  Into-  th»  T^easnry  of 
the  Uniteci  States  and  »  WSi  report  of  the  same  siittR  be  f brthwtth  soihnditted  to 

It  fs  a  rale  o<  statutory  eo9istriMtlo&  that  where  there  fs  a  spe^fftc  enwnenytlon 
of  property  or  eftisses  of  property  fWlowerf  by  genersl  words  of  brottdier  scope, 
the  genera*  wordis  are  liwdrted  by  eonstrnetion  to  artlieles  of  Hke  eftarscter  with 
tftene  ^peeffieil.  except  w*ere  the  limt^a-|re  of  the  statwte  reqaites  tlie  dtstesgrd 
of  tWis^  rule.  If  the  »ule_be  applied  to  thte  statute  ft  woirtd  autftorfee  the  sale 
of  any  kind  of  personal  property  8«q«fpe(i  for  the  proseeutfoii'  of  the  war,  but 
would  not  authorize  the  sale  of  realty.  However,  it  Is  unnecessary  to  decide 
this  point,  Inasmuch  as  the  statute  requires  the  proceeds  of  the  sale  to  be  de- 
positfMl  to  the  credit  of  misceliaaeous  receipts.  It  would  net,  tkerefoce,  aii4:hoi'lze 
the  erclmnge  of  frovemraent  hindVf  fbr  other  Tand^. 

4.  For  the  reasons  above  stated  I  do  not  think  that  there  is  any  legal  authorrty 
for  the  purchase  by  the  Government  of  that  portion  of  the  lands  within  the 
I^ochaven-  Development  as  descrfbed  bi  the  accompanying  papers  wfth  a  view 
to  thefr  exchange  fbr  the  ftinds  of  the  Nbrfolfi:  Cbuiitry  Club  required  by  the 
Government,  nor  do  I  thfnk  the  object  fn  vtew  cotrtd  be  indirectly  accomplished 
in  the  manner  recommended  by  the  office  of  the  Construction  Division. 


PfiBiJe  PrntFUni:  BJ^M  to^  UW  I •«  ^ne  FurpoM  IamI  Le«i9t#  for 

Lainci  leasedf  **lor  a  rwfle  an^l  artlHery  range,*^  the  restal  for  which  is  to  be 
paid  fifoi*  the  speeiiflc  appvoprlntfofi  fbr  **Sliooting^  gnlferies  ami  rwnse»"  (39 
Stftt  QX^r  689)  r  c»a  sot  legally  be  vsed  by  tibe  Govennnent  as  ft  site  for  a  ctin- 
toaaent. 
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June  19,  1918. 
601. 
Froui :  The  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Camp  Jackson. 
Subject :  Gonstruetion  of  lease. 

1.  This  office  is  in  receipt  of  your  letter  dated  June  13, 1918,  construing  certain 
provisions  in  the  leaseir  under  which  the  Government  is  occupying  and  using 
lands  near  Camp  Jackson,  S.  C,  for  a  rifle  and  artillery  range,  and  requesting 
the  opinion  of  this  office  with  respect  thereto. 

2.  You  state  in  your  letter  that  pursuant  to  instructions  of  the  Chief  of  Field 
Artillery,  the  commandant  of  the  Field  Artillery  Brigade  Training  Center  has 
prepared  plans  for  a  cantonment  for  a  brigade  of  Field  Artillery  including  ammu- 
nition train,  and  that  the  proposed  site  for  the  cantonment  includes  a  part  of 
the  said  lands  held  under  lease  for  use  as  a  riile  and  artillery  range.  You  Invite 
attention  to  the  provision  in  the  caption  of  the  said  leases  which  states  that  the 
lands  to  be  occupied  thereunder  are  to  be  occupied  as  a  "  rifle  and  artillery 
range,"  and  you  also  invite  attention  to  the  following  clause  which  is  contained 
in  these  leases: 

"It  is  hereby  mutually  agreed  and  understood  that  said  land  is  to  be  used  for 
target  ranges,  and  said  lessee  shall  have  the  right  to  do  all  things  necesHary  to 
or  consistent  with  the  carrying  out  of  said  purposes,  as  shall  be  determine*!  by 
said  lessee,  and  that  the  damage  to  land  hereinabove  agreed  to  be  paid  for  shall  . 
not  be  such  damage  as  is  usual  or  incident  to  the  use  and  occupation  of  lands  by 
troops,  but  shall  be  for  special  damages  to  land  such  as  deep  intrenchments, 
excavations,  target  pits,  erection  of  firing  points,  and  other  such  items  of  real 
and  permanent  damage  to  the  freehold." 

You  express  the  opinion  that  the  terms  of  these  leases  strictly  construed  . 
give  the  Government  the  right  to  use  the  land  covere<l  thereby  for  **  a  rifle  and  . 
artillery  range  only,"  and  do  not  give  the  right  to  build  a  cantonment  thereon 
to  provide  quarters  for  officers  or  men  of  a  brigade. 

3.  I  concur  in  your  opinion  as  to  the  limitations  placed  upon  the  Government's 
occupancy  and  use  of  these  lands  by  the  provisions  from  the  said  leases  above 
referred  to.  This  view  is  further  supported  by  the  fact  as  recited  in  the  leases 
that  the  rental  for  these  lands  Is  to  be  paid  from  the  specific  appropriation  for 
"  ShooUng  galleries  rfnd  ranges,"  act  of  August  29,  1916  (39  Stat.  619,  638). 
This  appropriation  provides — 

"  For  shelter,  shooting  galleries,  ranges  for  small  arms  target  practice,  ma- 
chine-gun practice,  field  artillery  practice,  repairs,  and  expenses  Incident  thereto, 
including  flour  or  paste  for  marking  targets,  hire  of  employees,  such  ranges  and 
galleries  to  be  open  as  far  as  practicable  to  the  National  Guard  and  organized 
rifle  clubs  under  regulations  to  be  prescribed  by  the  Secretary  of  War." 

*'  The  appropriation  for  rental  of  lands  for  cantonment  purposes  on  the  other 
hand  is  a  part  of  the  appropriation  for  "  Barracks  and  quarters,"  supra,  tiio 
specific  provision  therein  being  for  rental  •  •  •  of  grounds  for  canton- 
ments, camp  sites,  and  other  military  purposes." 


SECRETABY  OF  WAR:  Authority  to  Remit  Penalty  Imposed  by  Federal 
Court. 

The  Secretary  of  War  can  not  remit  or  mitigate  a  fine  or  penalty  Imposed  by 
the  judgment  of  a  court  for  a  violation  of  a  Federal  law.  Such  power,  in  the 
absence  of  legislation  otherwise  conferring  it,  resides  in  the  President  alon^. 

013.3. 

War  Department,  J.  A.  G.  O.,  June  19,  1918.— To  the  Secretary  of  War. 

1.  The  preceding  indorsement  presents  the  question  whether  the  Secretary  of 
War  has  the  authority  to  remit  or  mitigate  the  penalty  assessed  by  the  court 
against  the  New  York  Central  &  Hudson  River  Railroad  Co.,  Pile  Driver  No.  2, 
in  the  case  of  United  States  v.  N.  Y,  C.  d  H.  R.  Railroad  Co.,  File  Driver  No.  2 
(239  Fed.  489),  in  Admiralty,  for  a  violation  of  section  13,  act  of  March  3,  1899 
(30  Stat.  1121.  1152.)  A  libel  was  brought  against  the  offending  vessel  in  the 
United  States  District  Court  for  a  violation  of  section  13,  act  of  March  3,  1899, 
supra,  and  after  full  hearing  and  the  introduction  of  testimony,  judgment  was 
rendered  In  favor  of  the  Government  for  the  minimum  penalty  presciibed  by  the 
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statute.  On  appeal  by  the  defendant,  the  judgment  was  affirmed  by  the  Circuit 
Court  of  Appeals.  An  application  has  been  made  for  the  remission  of  the  pen- 
alty imposed. 

2.  There  is  no  statute  which  empowers  the  Secretary  of  War  to  remit  the 
penalty  in  this  case.  The  power  to  pardon  offenses  and  remit  penalties  resides 
in  the  President  by  virtue  of  article  II,  section  2,  of  the  Constitution.  By  ap- 
propriate legislation,  Congress,  however,  may  confer  upon  certain  officers  the  au- 
thority to  remit  fines  and  penalties  without  encroaching  upon  the  constitu- 
tional prerogatives  of  the  President.  The  Laura  (114  U.  S.  411).  But  in  the 
absence  of  such  legislation,  the  President  alone  is  clothed  with  the  power  to  remit 
a  fine  or  penalty  imposed  for  the  violation  of  a  Federal  law.  Accordingly,  my 
conclusion  is,  that  the  Secretary  of  War  is  without  authority  to  remit  the  penalty 
in  question. 


UNIFORM:  Right  to  Prohibit  the  Wearing  by  CiTilians  of  Shoes  Made  on 
the  Army  Pattern. 

There  is  no  express  statutory  prohibition  against  the  wearing  by  civilians  of 
Army  pattern  or  Munson  last  shoes  which  are  secured  from  civilian  dealers 
an<l  which  are  not  the  property  of  the  Government.  Such  shoes  are  private 
property  and  are  not  a  distinctive  part  of  the  military  uniform,  over  which  the 
Government  exercises  control  by  virtue  of  section  125  of  the  national  defense 
act  of  June  3,  1916  (30  Stat.  166,  216).  The  military  police,  while  without 
authority  to  prohibit  the  wearing  by  civilians  of  such  shoes,  do  have  authority 
to  prevent  the  use  by  civilians  of  shoes  belonging  to  the  Government,  no  matter 
in  what  way  they  have  been  obtained  by  such  civilians. 

421. 

War  Department,  J.  A.  G.  O.,  June  19,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
for  remark  a  letter  dated  June  3,  1918,  from  the  firm  of  Endicott,  Johnson  & 
Co.,  Endicott,  N.  Y.,  relative  to  military  police  enforcing  a  law  against  civilians 
wearing  shoes  made  on  the  Army  pattern  or  Munson  last. 

From  the  papers  in  reference  It  appears  that  the  firm  of  Endicott,  Johnson 
&  Co.  are  engaged  in  the  manufacture  of  shoes,  made  on  the  Army  pattern  or 
Munson  last  and  have  received  letters  from  J.  H.  .Williams  &  Sons,  Prentiss, 
Miss.,  and  J.  E.  Bufkin,  Hattiesburg,  Miss., 'stating  that  the  military  police  are 
i^uforcing  a  law  against  civilians  wearing  shoes  of  this  pattern.  It  does  not 
appear  from  the  papers  in  reference,  but  is  assumed  that  J.  H.  Williams  &  Sons 
and  J.  C.  Bufkin  are  retail  shoe  dealers  who  purchase  shoes  from  Endicott, 
Johnson  &  Co.,  and  made  sales  to  civilians.  It  appears  that  it  has  been  the 
custom  for  years  for  manufacturers  of  Army  shoes  to  di^)ose  of  shoes  rejected 
by  the  Government  through  regular  trade  channels  to  prevent  what  otherwise 
would  be  a  total  loss  of  such  shoes. 

2.  In  an  opinion  of  this  office  dated  December  12,  1917  (Ops.  J.  A.  G.  421), 
considering  the  question  whether  under  the  act  of  Congress,  June  3,  1916  (39 
Stat.  166,  216),  shoes  are  a  distinctive  part  of  the  uniform,  it  is  held: 

"  It  would  be  improper  for  this  office  to  attempt  to  anticipate  authoritatively 
the  construction  that  a  court  of  the  United  States  might  place  upon  it.  However, 
I  concur  in  the  opinion  of  the  Quartermaster  General  expressed  in  the  second 
indorsement  that  shoes  furnished  by  the  Quartermaster  (5orps  to  the  Army,  or 
shoes  of  like  pattern,  can  not  be  considered  a  distinctive  part  of  the  uniform 
as  contemplated  by  section  125,  act  of  June  3,  1916." 

3.  No  statute  is  found  expressly  prohibiting  the  wearing  by  civilians  of  Army 
pattern  or  Munson  last  slioes  which  are  secured  from  civilian  dealers  and 
which  are  not  the  property  of  the  Government,  and  the  military  police  are  with- 
out authority  to  prohibit  the  wearing,  by  civilians,  of  such  shoes  but  do  have 
authority  to  prevent  the  use  by  civilians  of  shoes  belonging  to  the  Govern- 
ment, no  matter  in  what  way  they  have  been  obtained  by  such  civilians.  The  use 
of  Army  pattern  or  Munson  last  shoes  when  legally  obtained  should  not  be 
Interfered  with  by  military  police  as  such  shoes  are  private  property,  not  a 
distinctive  part  of  the  military  uniform  over  which  the  Government  exercises 
control. 

4.  It  Is,  therefore,  recommended  that  department  and  division  commanders 
be  directed  to  Issue  instructions  to  military  police,  serving  under  their  direction^ 
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which  will  preTent  interference  with  the  right  of  civUians  to  sell  or  wear  shofs 
made  on  tlie  Army  pattern  or  Munson  last  which  are  not  the  propeity  of  tlie 
Federal  Government. 


BII&CHAB6E:  Insaae  Soldier;  Bight  to  Antedate  Certilleate  of  Disehar^. 

An  enlisted  man  was  convicted  by  a  general  conrt-martial  of  fraiidnlent  en- 
listn>ent  and  was  sentenced  to  dishonorable  discharge  and  confinement  at  hard 
labor  for  the  period  of  one  ye?fir.  So  much  of  the  sentence  as  Imposed  dis- 
honorable discharge  was  suspended  until  the  soldier  was  released  from  con- 
ftnement,  unless  sooner  ordered  by  competent  authority.  The  sentence  was 
duly  promulgated  in  a  general  court-martial  order.  While  serving  his  sentence 
such  soldier  became  insane  and  was  sent  to  St.  Elizabeth's  Hospital.  He  has 
now  recovered  his  sanity.  His  term  of  imprisonment  expired  some  months 
ago,  but  through  inadvertence  his  discharge  was  not  actually  accomplished  at 
that  time.  It  Is  not  lawful  to  issue  to  this  soldier  a  discharge  certificate  ante- 
dated to  correspond  with  the  date  of  the  expiration  of  his  confinement.  The 
fact  that  he  may  have  been  insane  at  that  time  does  no  justify  such  an  act.  A 
discharge  does  myt  become  effective  until  actually  executed  and  notice  thereof, 
actual  or  constructive,  has  been  served  upon  the  soldier.  An  official  publica- 
tion of  orders  of  a  sentence  of  dishonorable  discharge  does  not  have  the  ettect 
of  discharging  a  sohller;  there  must  still  be  notice,  actual  or  constructive,  of 
the  fact  of  discharge  (Dig.  Ops.  J.  A.  G.  1912,  p.  451). 

220.a 

War  Department,  J.  A.  G.  O.,  June  20,  !»!&— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
for  opinion  the  question  whether  a  soldier  who  was  convicted  by  a  general 
court-martial  and  se^tenced  to  dishonorable  discharge  and  confinement  at  hard 
labor  for  one  year,  whose  dishonorable  discharge  was  siispende«l  until  his 
release  from  confinement,  and  who  before  the  expiration  of  the  term  of  im- 
prisonment became  mentally  diseased,  was  sent  to  a  hospital  for  treatment  and 
there  retained  until  after  the  expiration  of  his  term  of  confinement,  who  has 
now  recovered,  but  has  not  yet  been  furnished  with  a  discharge  certificate 
should  have  his  discharge  certificate  antedated  to  correspond  with  the  date  of 
the  expiration«of  his  confinement. 

2.  From  the  papers  in  reference  it  appears  that  Pvt.  Ir.,  General  Service 
Infai>try,  Eleventh  Recruit  Company,  was  convicted  by  a  general  court-martial 
of  fraudulent  enlistment  and  was  sentenced  to  dishonorable  discharge  and  con- 
finement at  bard  labor  for  the  period  of  one  year.  So  much  of  the  sentence  as 
imposed  dishonorable  discharge  was  suspended  until  the  soldier  was  released 
from  confinement,  unless  sooner  ordered  by  competent  autliority.  Tlie  sen- 
tence was  promulgated  in  General  Court-Ma rtlal  Order  No.  878,  Central  De- 
]iartment,  lOld  On  June  25,  1917,  L.  was  received  at  St.  Elizabeth's  Hospital 
from  the  United  States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans.  The 
superfntendent  of  that  institution  was  requested  to  advise  Tl^e  Adjutant  Genera  Ts 
Otiivo  not  later  than  September  15, 1917,  relative  to  the  condition  of  the  prisoner 
in  order  that  the  dishonorable  discharge  might  be  carried  into  execution.  The 
superintendent  failed  to  comply  with  this  request  and  the  soldier  is  still  re- 
taineil  in  the  hospital  although  he  has  recovered  from  his  mental  illness.  His 
term  of  imprisonment  expired  on  October  7,  1917,  and  inquiry  is  now  made 
as  to  the  propriety  of  Issuing  a  discharge  certificate  dated  October  7,  1917,  the 
date  of  the  expiration  of  his  term  of  confinement. 

3.  Army  Regulations  152  provides: 

"  The  discharge  of  a  soldier  takes  effect  on  the  date  of  notice  to  him  of  such 
discharge,  either  actual,  by  delivery  of  the  discharge  certificate,  or  construc- 
tive, as  where  such  delivery  can  not  be  made  owing  to  his  absence  for  his  own 
convenience  or  through  bis  own  fault,  in  which  case  the  receipt,  at  the  soldier's 
proper  station,  of  the  order  directing  his  discharge  will  be  deemed  sufllcient 
notice.  In  the  latter  case  the  date  of  the  receipt  of  the  order  and  the  reason 
why  actual  notice  thereof  was  not  given  to  the  soldier  will  be  entered  upon  the 
muster  roll  which  ibAiows  the  separation  of  the  soldier  from  the  service,  and 
will  be  indorsed  upon  the  discharge  certiUcate  should  one  have  been  ppe^jared. 
The  date  of  discharge  on  the  final  statement  must  be  the  same  as  that  on  the 
discharge  certificate.  If  a  soldier  is  absent  in  desertion  when  the  order  for  his 
discharge  is  received,  the  discharge  will  not  be  executed,  but  the  soldier  will  be 
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dr<H>ped  trwn  the  rolls  as  a  deserter.  The  dishonorable  discharge  of  a  soldier 
against  wh^m  general  court-martial  charges  are  pending  will  be  deferred  uutU 
the  charges  are  finally  disposed  of  by  the  officer  exercising  general  court-martial 
jurisdiction." 

Thus  it  appears  that  a  discharge  does  not  become  eflfective  until  actually 
executed  and  notice  thereof,  actual  or  constructive,  has  been  served  upon  the 
soldier.  '*  Nor  can  an  official  publication  in  orders  of  a  sentence  of  dishonor- 
able discharge  have  the  effect  ot  discharging  a  soldier;  there  must  still  be 
notice,  actual  or  constructive,  of  tt»e  fact  of  discharge  "  (Dig.  Ops.  J.  A.  G.  1912, 
p.  451). 

In  the  instant  case  no  discharge  of  L.  has  been  executed.  The  part  of  the 
sentence  authorizing  his  dishonorable  discharge  was  suspended  and  until  it  is 
actually  carried  into  execution  and  L.  notified  thereof,  his  discharge  is  not  af- 
fected. ''  The  discharge  certificate,  often  called  the  discluirge,  is  not  really  the 
discharge"  (Dig.  Ops.  J.  A.  G.  1912,  p.  449).  It  is  merely  evidence  of  a  dis- 
charge and  therefore  antedating  such  a  certificate  showing  a  discharge  at  a 
time  when  it  had  not  in  fact  been  executed,  is  i>oth  improper  and  unwarranted. 
Tlie  discharge  certificate  should  conform  to  the  facts  as  disclosed  by  the 
record. 

The  fact  that  through  inadvertence  the  disharge  was  not  actually  accom- 
plished on  the  date  of  the  expiration  of  the  term  of  imprisonment  if  such  could 
have  been  done,  does  not  autl^orixe  antedating  tlie  discharge  certificate  to 
make  it  show  a  fact  that  does  not  exist.  It  is  not  shown  by  the  papers  in 
reference  whether  or  not  L.  was  menetally  capable  of  receiving  notice  of  dLs- 
cliai'ge  at  the  date  of  the  expiration  of  his  confinement,  but  the  fact  tluit  he 
may  have  been  insane  at  that  time  neither  authorizes  nor  Justifies  the  issuance 
of  a  discliarge  certificate  nor  the  making  of  a  record  tkiat  he  "  was  discharged  " 
when  in  truth  and  in  fact  no*su<rl>  discharge  was  accomplished. 

4.  It  is,  therefore,  my  o|>inion  that  no  authority  of  law  exists  for  issuing  a 
discliarge  certificate  showing  a  soldier  "  was  discharged  "  on  an  anterior  date 
when  such  discharge  was  not  actually  accomplished  on  such  date.  The  cer- 
tificate of  discharge  should  con-espond  in  date  with  tlie  time  of  discharge  as 
shown  by  the  record,  but  proper  notation  may  be  made  thereon  as  well  us  mi 
the  record  showing  tite  reason  for  not  executing  the  discliarge  on  the  date  it 
should  have  been  accomplished. 

OFFICE:  Philippine  Scouts ;  Militia;  Right  of  Oflleer  of  Pkilippine  Seonts 
to  Accept  Commission  in  Philippine  National  Canard. 

A  captain  in  the  PiUiippine  Scouts,  whose  retirement  under  authority  of  sec- 
tion 26,  national  defense  act  of  June  3,  1916  (39  Stat.  166,  185),  has  been  di- 
rected to  take  effect  on  August  17,  1918,  will  remain  an  oflleer  of  the  Pliilip- 
plne  Scouts  up  to  the  time  of  his  retirement.  There  is  no  autbdrity  of  law  for 
him  to  accept  a  commission  in  the  Philippine  Militia  Division  during  the  time 
he  retains  such  status  and  l)efore  such  division  shall  be  drafted  into  the  service 
of  the  United  States.  After  his  retirement,  Iwwever,  he  will  cease  to  be  an 
officer  of  the  Philippine  Sccmts,  as  tliat  term  is  legally  construed.  When  he  shall 
have  retired,  although  he  will  not  be  a  retired  officer  of  the  Regular  Army,  the 
general  principles  of  law  which  apply  to  such  retired  officers  will  be  applicable 
to  him,  and  he  may  then  accept  a  commission  in  the  Philippine  Militia  Division, 
should  he  desire  to  do  so.  Thereafter,  so  long  as  .such  organization  is  not  draf te<l 
into  the  Federal  service,  he  will  be  entitled  to  receive  his  retired  pay  plus  any 
salary  which  may  be  paid  him  by  the  Philippine  Governnaent.  When  this 
division  is  drafted  into  the  Federal  service,  and  while  it  is  paid  by  the  Federal 
(Jovemment,  such  officer  will  not  be  entltleil  to  receive  his  retired  pay  but  only 
the  pay  incident  to  the  office  which  he  holds  in  such  Philippine  Division. 

210:i.  June  20,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Chief  of  the  Bureau  of  Insular  Affairs. 

Subject:  Status  of  Capt.  David  II.  Edwards,  Philippine  Scouts,  should  he  accept 
a  commission  tendered  him  in  the  National  Guard  of  the  Philippine  Islands. 

1.  In  your  letter  of  June  17  you  ask  for  the  opinion  of  this  office  upon  a  state 
of  facts  which  may  be  briefly  summarized  ns  follows : 

Capt.  David  H.  Edwards,  Philippine  Scouts,  has  lately  left  the  Philippine 
Islands  Mith  the  Intention  of  going  upon  the  retired  list.    Apparently  while  en 
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route  from  the  Philippines  the  Governor  General  of  the  Philippine  Islands  sent 
the  following  cablegram  to  the  Chief  of  the  Militia  Bureau : 

"  Capt.  David  H.  Edwards,  Philippine  Scouts,  left  here  on  last  transport  with 
intention  retire.  Please  offer  him  lieutenant  colonelcy  our  division,  and  If  he  ac- 
cepts have  hlni  return  by  first  transport.  Advise  him  that  War  Department 
has  for  the  present  limited  Scout  officers  to  field  officer  rank  pending  federaliza- 
tion of  the  division.   He  will  be  paid  per  diem  of  10  pesos." 

The  Chief  of  the  Militia  Bureau  duly  .communicated  this  offer  of  a  commission 
to  Capt.  Edwards  and  has  received  from  him  the  following  Inquiry : 

"  Reference  your  wire  June  13,  order  issued  by  War  Department  for  my  retire- 
ment effective  August  17.  If  I  accept  lieutenant  colonelcy  would  I  be  'authorized 
by  War  Department  to  remain  on  active  list  as  captain,  Philippine  Scouts,  or 
would  I  be  required  to  retire,  then  detailed  on  active  duty  in  my  present  grade 
and  appointed  lieutenant  colonel?  Please  Inform  me  what  my  exact  status 
would  be  from  date  of  my  acceptance  until  federalization  of  division.  Address 
Plaza  Hotel,  San  Francisco." 

The  question  thus  presented  Is  as  to  the  status  of  Capt.  Edwards  from  the 
time  of  accepting  the  proffered  commission  up  to  the  time  that  the  National 
Guard  of  the  Philippine  Islands  shall  be  federalized. 

2.  It  appears  from  the  statement  of  Capt.  Edwards  that  an  order  has  been 
Issued  by  the  War  Department  directing  his  retirement  on  August  17.  Such 
retirement  is  authorized  by  section  26,  act  of  June  3,  1916  (39  Stat,  166,  185). 
No  provision  of  law  has  been  found  which  is  directly  applicable  to  the  situation 
here  presented.  The  act  approved  March  30, 1918  (40  Stat.  500),  Is  the  neare:5t 
approach.  That  part  of  which  it  is  necessary  to  consider  in  this  connection 
reads  as  follows: 

"  Be  it  en<icted  by  the  Senate  and  Hon^e  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  officers  of  the  Philippine  Scouts  be,  and 
they  hereby  are,  made  eligible  to  appointment  as  officers  in  the  militia  or  other 
locally  created  armed  forces  In  the  Philippine  Islands  which  have  been  or  shall 
hereafter  be  drafted  Into  the  service  of  the  United  States ;  and  any  such  officer  of 
the  Philippine  Scouts  so  appointed  as  an  officer  in  said  drafted  forces  shall  not 
thereby  vacate  his  commission  in  the  Philippine  Scouts,  and  in  case  his  commis- 
sion in  said  Philippine  Scouts  shall  terminate  while  holding  a  commission  In  said 
drafted  forces  as  aforesaid,  he  shall  thereupon  be  eligible  to  reappointment  as 
an  officer  of  said  Philippine  Scouts  notwithstanding  his  retention  of  a  commis- 
sion in  said  drafted  forces." 

It  will  be  noted,  however,  that  this  act  makes  officers  of  the  Philippine  Scouts 
eligible  to  appointment  as  officers  in  the  militia  or  locally  created  forces  in  the 
I^hlllppines  **  which  have  been  or  shall  hereafter  be  drafted  Into  the  service 
of  the  United  States."  The  condition  contemplated  by  the  statute  does  not  yet 
exist,  since  it  is  understood  that  this  division  of  the  Philippine  Militia  has  not 
as  yet  been  drafted  into  the  service  of  the  United  States.  It  follows  that  since 
Capt.  Edwards  will  remain  an  officer  of  the  Philippine  Scouts  up  to  the  time  of 
his  retirement,  there  is  no  authority  of  law  for  him  to  accept  a  commission  in  the 
Philippine  Division  during  the  time  he  retains  such  status  and  before  such 
division  shall  be  drafted  into  the  service  of  the  United  States.  After  his  retire- 
Djent,  however,  he  will  cease  to  be  an  officer  of  the  Philippine  Scouts,  as  that  term 
Is  legally  construed,  just  as  a  retired  officer  of  the  Regular  Army  ceases  at  liis 
retirement  to  be  an  officer  of  that  particular  branch  of  the  service  In  whicli  he 
was  serving  at  the  time  of  his  retirement.  When  Capt.  Edwards  shall  have  been 
retiretl,  although  he  will  not  be  a  retired  officer  of  the  Regular  Army,  the  general 
principles  of  law  which  apply  to  such  retired  officers  will  be  applicable  to  him, 
and  thus  he  may  then  accept  a  commission  In  the  Philippine  Division  should  he 
desire  to  do  so.  So  long  as  such  organization  is  not  drafted  into  the  Federal 
service,  he  would  be  entitled  to  receive  his  retired  pay  plus  any  salary  which 
might  be  paid  him  by  the  Philippine  Government.  When  this  division  is,  how- 
ever, drafted  Into  the  Federal  service,  and  while  It  is  paid  by  the  Federal  Gov- 
ernment, such  officer  would  not  be  entitled  to  receive  his  retired  pay,  but  only 
the  pay  incident  to  the  office  which  he  >vould  hold  in  such  Philippine  division. 


PAY  AND  ALLOWANCES:  Right  to  Count  Seryice  as  Army  Field  Clerk  In 
Computing  Longevity  Pay. 

While  service  as  a  headquarters  clerk,  being  civil  and  not  military  service, 
can  not  be  counted  In  computing  longevity  pay  of  a  commissioned  officer  (17 
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Ops.  Atty.  Gen.  93),  'Schreiner  v.  United  States  (43  Ct.  CI.  480),  service  as  an 
Army  field  clerk  is  military  service,  and  a  commissioned  officer  who  has  had 
such  service  is  entitled  to  credit  therefor  In  computing  his  longevity  pay  under 
Revised  Statutes,  section  1262.    (See  9  Ctomp.  Dec.  90.) 

241.1. 

War  Department,  J.  A.  G.  O.,  June  20,  1918.— To  The  Adjutant  General. 

The  opinion  of  this  gfflce  Is  desired  upon  the  question  presented  by  Capt. 
W.  C.  Moore,  Aviation  Section,  Signal  Corps,  whether  a  commissioned  offici?r 
who  has  had  service  as  an  Army  field  clerk  will  be  entitled  to  credit  therefor  in 
computing  his  longevity  pay  as  a  commissioned  officer. 

Section  1262,  Revised  Statutes,  provides: 

"There  shall  be  allowed  and  paid  to  each  commissioned  officer  below  the 
rank  of  brigadier-general,  Including  chaplains  and  others  having  assimilated 
rank  or  pay,  ten  per  centum  of  their  current  yearly  pey  for  eath  term  of  five 
years  of  service." 

In  the  case  of  United  States  v.  La  Tourrette  (151  U.  S.  572),  it  was  held  that 
the  word  "  service  "  as  used  in  this  statute  means  military  service.  Army  field 
clerks,  whose  status  is  defined  by  the  act  of  August  29,  1916  (39  Stat  619,  625), 
which  provides: 

•*  Hereafter  headquarters  clerks  shall  be  known  as  Army  field  clerks  *  •  *, 
and  shall  be  subject  to  the  rules  and  articles  of  war  "  have  been  held  by  this 
office  and  the  Comptroller  of  the  Treasury  to  be  persons  In  the  military  service. 
The  status  of  headquarters  clerks  was  that  of  civil-service  clerks,  and  service 
as  such  could  not  be  counted  in  computing  longevity  pay  of  a  commissioned 
officer  (17  Ops.  Atty.  Gen.  93)  ;  Schreiner  v.  United  States  (43  Ct  Cls.  480). 
But  service  as  an  Army  field  clerk  Is  military  service,  and,  in  the  opinion  of 
this  office,  a  commissioned  officer  who  has  had  such  service  is  entitled  to  credit 
therefor  In  computing  his  longevity  pay.  See  9  Comptroller's  Decisions  90,  where 
It  was  held  that  time  served  as  a  paymaster's  clerk  of  the  Army  may  be  counted 
in  computing  longevity  pay  for  subsequent  service  as  a  commissioned  officer, 
such  ruling  being  based  upon  a  line  of  decisions  holding  that  paymaster's  clerks 
were  officers  In  the  military  service. 


APPBOPBIATIONS :  *' Compensation  for  the  Same  or  Similar  SerTice." 

In  determining  what  compensation  Is  "  In  excess  of  that  paid  for  the  same  or 
similar  service,"  as  provided  by  section  4,  appropriation  act  of  March  4,  1913  (37 
Stat.  739,  790),  it  is  not  necessary  that  the  comparison  be  made  with  salaries 
paid  at  the  same  depot  during  the  last  fiscal  year,  but  comparisons  may  be  made 
with  Government  salaries  for  substantially  or  practically  the  same  character  of 
service  in  other  offices  In  the  same  vicinity  and  under  similar  conditions. 

230.32. 

War  Department  J.  A.  G.  0.,  June  21,  1018.— To  the  Adjutant  General. 

1.  The  recommendation  of  this  office  is  requesteil  with  reference  to  the  pro- 
posed increase  of  compensation  of  Mr.  R..  property  clerk  at  the  torpedo  deiwt 
at  New  York,  from  the  base  rate  of  $1,3(X)  per  annum  to  the  base  rate  of  $1,500 
per  annum.  It  appears  that  Mr.  R.  is  paid  from  a  lump-sum  appropriation, 
and  that  the  only  legal  point  Involved  Is  whether  the  propose<l  Increase  of  pav  Is 
prohibited  by  section  4,  act  of  March  4, 1913  (37  Stat.  739,  790),  which  provides: 

*•  No  part  of  any  money  contained  herein  or  hereafter  appropriated  In  lump 
sum  shall  be  available  for  the  payment  of  personal  services  at  a  rate  of  com- 
pensation in  excess  of  that  paid  for  the  same  or  similar  services  during  the  pre- 
ceding fiscal  year ;  *  *  *  and  the  heads  of  departments  sliall  cause  this  pro- 
vision to  be  enforced." 

2.  The  papers  indicate  that  Mr.  R.  has  been  employed  in  his  present  position 
since  1904,  and  It  Is  stated  that  he  has  not  had  an  Increase  of  pay  since  January, 
1911.  The  officer  In  charge  of  the  torpedo  dei)ot  states  that  his  office  considers 
**  that  the  several  civilian  employees  of  long,  faithful,  and  efficient  services  at 
this  depot  In  duties  requiring  special  knowledge  of  submarine  mine  material, 
have,  for  some  time.  Justly  deserved  Increased  salaries."  He  adds,  however, 
that  as  they  have  been  paid  from  lump-sum  appropriations.  It  has  been  under- 
stood that  the  act  of  March  4, 1913,  supra,  prohibited  the  Increase  of  their  com- 
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pensatlon,  but  be  recommends  that,  if  it  can  legally  be  do^ie,  Mr.  n/s  compen- 
sation be  increased  from  $1,300  to  $1,500»  base  rate. 

3.  The  Comptroller  of  the  Treasury  has  held  that  the  words  *'  same  or  similar 
service,"  as  used  in  the  act  of  March  4, 1913,  supra,  are  not  necessarily  limited  in 
their  application  to  services  in  the  same  bureau  or  even  in  the  same  department ; 
comparisons  may  be  made  with  service  of  a  similar  character  rendered  at  the 
same  place  and  under  the  same  or  like  conditions,  for  the  purpose  of  the  appli- 
cation of  the  act  (24  Com  p.  Dec.  88).  Therefore,  in  considering  whether  the 
compensation  of  Mr.  R.  and  the  other  clerks  in  the  torpedo  depot  at  New  York 
may  legally  be  increased,  it  is  not  necessary  that  comparison  be  made  with 
salaries  paid  at  the  same  depot  during  the  last  fiscal  year,  but  comparisons  may 
be  made  with  salaries  paid  by  the  Government  for  substantially  or  practically 
the  Siime  character  of  service  in  other  offices  in  the  same  vicinity  and  under 
similar  conditions,  and  their  rates  of  pay  may  be  increased  to  such  extent  as  may 
be  deemed  proper,  provided  that  the  new  rates  are  not  greater  than  those  paid 
for  the  same  character  of  services  in  the  same  vicinity  under  similar  conditions. 
Inasmuch  as  the  duties  of  Mr.  R.  and  the  other  clerks  referred  to  are,  it  is 
understood,  of  a  clerical  nature,  comparison  may  be  made  with  the  salary  paid 
other  persons  for  clerical  services.  Furthermore,  in  Mr.  R.'s  case,  it  is  observed 
that  in  the  letter  written  by  his  wife  to  the  Secretary  of  AVar,  in  regard  to 
obtaining  an  increase  for  her  husband,  it  is  stated  that  ]Mr.  R.  now  has  "  two 
new  clerks  under  him."  If  Mr.  R.*s  responsibilities  have  been  increased  during 
the  present  fiscal  year  by  reason  of  being  placed  in  a  position  of  practically 
being  a  principal  or  chief  clerk,  it  may,  in  the  opinion  of  this  office,  be  properly 
determined  that  he  is  not  performing  the  same  or  similar  services  as  performed 
during  the  last  fiscal  year,  if  he  did  not  then  have  such  responsibilities,  and  that, 
therefore,  on  this  ground  an  increase  of  his  compensation  would  be  Justified. 
While  this  office  can  not,  upon  the  indefinite  statement  of  facts  submitted,  de- 
terminate with  certainty  that  Mr.  R.*s  compensation  may  legally  be  Increased 
as  proposed,  it  is  believed  that  what  has  been  said  above  will  enable  the  depart- 
ment, upon  ascertainment  of  the  facts  along  the  lines  indicated^  to  determine  the 
matter. 

4.  With  reference  to  the  further  question,  as  to  the  date  from  which  an  in- 
crease in  Mr.  R.*s  compensation  will  take  effect,  in  view  of  approval  of  such 
Increase  by  the  Chief  of  Ordnance  in  the  seventh  indorsement,  dated  June  1. 
1918,  in  which  it  is  stated  that  "  the  promotion  of  Mr.  R.  to  a  salary  of  $1,500 
per  annum  effective  this  date,  June  1,  is  hereby  approved,"  the  rule  is  that 
an  increase  of  pay  can  not  become  effective  prior  to  the  date  when  it  is  duly 
authorized.  The  authority  can  not  be  retroactive.  The  Ordnance  Department 
regulation  to  which  attention  has  been  invited  in  the  eighth  in<^orsement  and 
which  is  understood  to  be  applicable  provides: 

"  Promotions  involving  an  increase  of  pay  or  a  change  of  designation  and  all 
r<Hluctions  in  the  pay  of  employees  in  Schedules  A  and  B  require  prior  approval 
of  the  Chief  of  Ordnance  and  the  Secretary  of  War,  and  no  such  change  shall 
take  effect  prior  to  the  date  of  approval  of  the  Secretary  of  War." 

In  view  of  this  regulation  it  is  the  opinion  of  this  office  that  an  increase  of 
Mr.  R,'s  compensation  will  not  be  effective  until  date  of  approval  by  authority 
of  the  Secretary  of  War. 

CRIMES  AND  OFFENSES:  Section  12,  Selective  Draft  Act;  Liability  of 
Officers  and  Soldiers  Purchasing  Liquor. 

A  deportment  or  division  commander  would  be  acting  within  his  powers  nnd 
In  accordance  with  his  duties  if,  without  reference  to  section  IV,  General  Orders, 
No.  33,  War  Department,  1918,  he  directed  all  officers  of  his  command  to  sub- 
ject to  trial  by  court-martial  all  persons  subject  to  military  law,  commissioned 
officers  as  well  as  noncommissioned  officers  and  enlisted  men,  who  were  found 
to  be  violators  of,  or  accessories  to  a  violation  of,  section  12,  selective  draft  act 
(40  Stilt.  76,  82),  or  the  regulations  of  the  President  made  thereunder  since 
snch  persons  are  guilty  of  a  violation  of  the  ninety-sixth  article  of  war.  Said 
General  Order  No.  33  does  not  direct  court-martial  proceedings  to  be  instituted 
against  members  of  the  military  police  who  purchase,  receive,  or  accept  liquor 
from  bootleggers,  or  who  have  it  in  their  possession  within  prescribed  zones 
for  the  purpose  of  obtaining  evidence  for  use  in  the  prosecution  of  bootleggers 
In  the  suppre«5ion  of  illegal  liquor  traffic.  The  essential  element  of  a  wrongful 
determination  to  violate  the  law  is  wanting  in  such  cases. 
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June  21,  1918. 
250.1. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Commlaslon  on  Training  Camp  Activities,  Nineteenth  and  G  Streets  NW. 

Subject:  Prosecutions  of  comtuissiODed  officers  and  procurers  of  evidence  for 
violation  of  liquor  laws. 

1.  By  the  papers  in  reference  it  appears  that  you  wish  to  ascertain,  (1) 
whether  trials  by  court-martial  may  be  had  of  all  ofllcers  shown  to  be  acces- 
sories to  the  violation  of  liquor  laws  and  regulations,  (2)  whether  such  pro- 
ceedings may  be  brought  against  men  in  the  military  service  who  purchase, 
receive,  or  accept  liquor  for  the  purpose  of  obtaining  evidence  for  use  in  prose- 
cutions. In  connection  therewith  attention  is  called  to  the  provisions  of  sec- 
tion IV,  General  Orders,  No.  33,  War  Department,  1918,  requiring,  commanding 
officers  to  direct  a  trial  by  court-martial  of  all  soldiers  shown  to  be  accessories 
to  the  violation  of  liquor  laws  and  regulations. 

2.  Tills  office  In  an  opinion  dated  June  15,  1918  (Ops.  J.  A.  G.  250.1),  states: 
"In  the  instant  case.  General  Order  No.  33,  supra,  creates  no  offense  cogniz- 
able by  a  court-martial.  Neither  does  it  purport  to  do  sq.  It  only  commands 
prosecution  for  acts  which  are  offenses  under  tlie  Articles  of  War.  Its  effect 
is  to  point  out  that  persons  subject  to  the  Articles  of  War,  who  are  accessories 
to  the  violation  of  section  12,  selective  draft  act  (40  Stat.  76,  82),  and  the  regu- 
lations made  by  the  President  thereunder,  are  guilty  of  a  violation  of  the 
Articles  of  War  and  must  be  a  repetition,  in  more  positive  form,  of  a  former 
direction.  In  a  circular  issued  by  tlie  Chief  of  Staff  on  November  2,  1917,  com- 
manding officers  were  advised  w^ith  refei'ence  to  section  12,  selective  draft  act, 
svpra,  as  follows: 

"  For  violation  of  the  act  by  persons  not  subject  to  military  law,  prosecution 
will  be  made  by  United  States  attorneys  in  the  Federal  courts.  For  a  violation 
of  the  act  by  persons  subject  to  military  law,  discipline  will  be  administered 
by  the  military  authorities  either  by  trial  by  court-martial  under  article  of  war 
96,  or  by  other  means  usual  in  such  cases." 

"  Without  either  the  direction  of  November  2.  or  the  direction  contained  in 
General  Orders,  No.  33,  War  Department,  1918,  it  is  the  duty  of  commanding  offi- 
cers to  see  to  it  that  those  guilty  of  violations  of  the  Articles  of  War  are  prop- 
erly disciplined.  All  persons  subject  to  military  law  who  are  accessories  to  a 
violation  of  section  12,  selective  draft  act  of  May  18, 1917,  supra^  or  of  the  regula- 
tions made  by  the  President  thereunder  are  guilty  of  a  violation  of  the  ninety- 
sixth  article  of  war.  It  is  therefore  the  duty  of  commanding  officers  to  apply 
disciplinary  measures  to  the  offenders,  and  one  disciplinary  measure  is  to  sub- 
ject them  to  tiial  by  court-martial.  The  commanding  officer  of  the  Southern 
Department,  therefore,  would  be  acting  within  his  jwwers  and  In  accordance 
with  his  duties  if,  without  reference  to  General  Order  No.  33,  he  directed  all 
officers  of  his  command  to  subject  to  trial  by  court-martial  all  persons  subject 
to  military  law  who  were  found  to  be  violators  of,  or  accessories  to  a  violation 
of,  section  12,  selective  draft  act  or  regulations  of  the  President  made  there- 
under." 

You  are  advised  that  commissioned  officers,  as  well  as  noncommissioned 
officers  and  enlisted  men,  may  be  prosecuted  in  court-martial  proceetlings  for 
the  violation  of  the  liquor  laws  and  regulations. 

8.  Answering  the  second  question:  The  essential  element  In  prosecutions 
against  accessories  is  the  malicious  determination  to  violate  the  law.  This  is 
wanting  when  liquor  Is  purchased,  received,  accepted,  or  had  In  possession  fo»* 
the  purpose  Indicated  in  your  Inquiry.  Again,  It  is  inconceivable  that  when  an 
officer.  In  the  first  Instance,  has  asked  a  soldier  to  procure  the  evidence  neces- 
sary to  the  conviction  of  a  bootlegger,  that  such  officer  will  ask  for  the  con- 
viction of  the  man  acting  under  his  order.  But  the  rule  of  exemption  from 
prosecution  applies  to  tho.se  cases  only  where  the  officers  or  men  are  acting 
in  good  faith  for  the  purpo.?e  of  detecting  or  investigating  crime.  It  does  not 
apply  to  cases  where  the  officer  or  soldier  having  purchased,  received,  accepted, 
or  had  liquor  In  possession,  with  intent  to  violate  the  liquor  laws  or  regulations, 
afterwards  attempts  to  evade  responsibility  therefor  by  producing  evidence  in 
an  effort  to  convict  the  bootlegger.  I  am  of  the  opinion  that  General  Orders,  No. 
33  does  not  direct  court-martial  proceedings  to  be  instituted  against  members  of 
the  military  iwllce,  officers  or  men,  who  have  purchased,  received,  or  accei)ted 
liquor  from  bootleggers,  or  have  had  it  in  their  possession  within  prescril)ed 
zones,  when  such  acts  are  performed  for  the  purpose  of  obtaining  evidence  for 
use  In  the  prosecution  of  bootleggers  In  the  suppression  of  Illegal  liquor  traffic. 
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ENLISTMENT:  By  Rendering  Seryice  and  Aceepianee  of  Pay;  Necessity  of 
Oatli. 

A  soldier  after  discharge  from  the  National  Guard  appeared  at  the  armory 
oil  April  4, 1917,  when  his  former  regiment  responded  to  the  call  of  the  President 
He  did  not  reenlist ;  but  being  ordered  to  fall  In,  he  obeyed  the  order  and  en- 
trained and  served  \yith  his  regiment.  He  now  applies  for  discharge  on  the 
ground  that  he  is  not  legally  in  the  service,  inasmuch  as  he  has  not  reenlisted 
and  has  not  been  drafted.  He  is  not  entitled  to  a  discharge.  Taking  the  oath 
of  office  and  signing  the  prescribed  application  are  not  necessary  to  a  valid 
enlistment;  acceptance  of  pay  or  bounty  on  the  part  of  the  soldier  and  ac- 
ceptance of  his  service  on  the  part  of  the  Government  are  sufficient, 

342. 

War  Department,  J.  A.  G.  O.,  June  21,  1018.— To  The  Adjutant  General. 

1.  The  Adjutant  General  refers  to  this  office  for  remark  the  service  record 
of  Pvt.  Q.  and  Pvt.  H.,  now  members  of  the  organization  known  as  the  Wagon 
Company,  Auxiliary  Remount  Depot,  Camp  McClellan,  Anniston,  Ala.,  and  a\»j 
requests  a  decision  as  to  the  proper  status  of  tliese  men,  and  what,  if  afiy, 
disposition  should  be  made  of  their  cases. 

2.  It  appears  from  the  papers  in  reference  that — 

"  These  men  served  In  the  Maryland  Infantry  on  the  Mexican  border  in  1916 
and  each  has  a  discharge  certificate  dated  December  11, 1916,  bearing  a  notation 
that  they  were  discharged  after  the  muster  out  of  their  regiment  by  reason  of 
thefr  being  In  confinement  at  the  time  of  such  muster  out  They  say  they  did 
not  reenlist  when  the  Maryland  Infantry  responded  to  the  call  of  the  President 
on  April  4,  1917 ;  that  they  were  at  the  armory  and  were  ordered  by  somebody 
to  fall  in  and  that  they  obeyed  the  order  and  entrained  with  the  regiment,  but 
that  they  were  not  then  nor  at  any  subsequent  time  enlisted  into  the  United 
States  service.  No  reenlistment  is  shown  on  the  service  records  nor  is  there 
any  record  of  discharge." 

It  further  appears  that  the  men  have  applied  for  a  discharge  on  the  ground 
that  they  are  not  legally  in  the  service  of  the  United  States.  There  Is  no 
evidence  that  either  of  these  men  was  ever  drafted  into  the  Federal  service. 
Neither  is  there  any  evidence  that  either  of  them  ever  formally  enlisted.  The 
question,  therefore,  arises  whether  either  of  them  Is  in  any  sense  legally  a  part 
of  the  military  forces  of  the  United  States;  that  is,  have  either  of  them,  by 
their  conduct  and  demeanor,  constructively  or  impliedly,  enlisted  for  military 
stTvice?  Ordinarily,  an  enlistment  Is  evidenced  by  signing  the  prescribed  appli- 
cations and  subscribing  before  a  commissioned  oflScer  the  oath  of  allegiance, 
but  this  office  has  repeatedly  held  (Dig.  Ops.  J.  A.  G.  1912  p.  602),  that  "the 
taking  of  the  oath  prescribed  by  the  second  article  of  war  Is  not  essential  to 
the  validity  of  an  enlistment,  it  is  almost  invariably  a  part  of  a  regular  en- 
listment." 

Obviously,  since  an  enlistment  is  the  act  of  making  a  contract  to  voluntarily, 
serve  the  Government  as  a  soldier,  and  since  the  taking  of  the  oatli  is  not 
essential  to  its  validity,  it  would  follow  logically  that  an  enlistment  contract 
can  be  Implied  as  well  as  expressed;  that  is,  it  can  be  entered  into  as 
well  as  proved  by  the  intent  of  the  person  charged  to  have  enlisted  as  evidenceil 
and  indicated  by  his  conduct.  In  fact,  in  an  opinion  by  the  Attorney  General, 
under  date  of  October  25,  1853  (6  Ops.  Atty.  Gen.  190),  it  was  said: 

Kulistments  into  the  Army,  made  under  the  inducements  held  out  by  the  laws 
of  the  United  States,  are  contracts;  and,  although  the  Government  be  a  party, 
still  the  contracts  "ought  to  be  construed  according  to  the  well-established 
principles  which  regulate  contracts  generally." 

This  general  principle  has  been  practically  applied  by  the  courts  In  a  number 
of  well-considered  cases  cited  to  sustain  the  following  principle  in  3  Greenleaf 
on  Evidence,  page  463,  that  "  on  a  charge  of  desertion  or  other  offense  against 
military  discipline,  it  will  be  sufficient  lo  prove  that  the  accused  received  the 
l»ay,  or  did  the  duties  of  a  soldier,  without  other  proof  of  his  enlistment  or 
oath." 

Clearly,  the  underlying  principle  justifying  this  rule  is  that  the  continued 
rendering  of  service,  if  accepted,  will  constitute  an  enlistment.  In  fact,  this 
necessary  corollary  finds  recognition  in  the  annotations  under  the  subject  "  en- 
listments "  (Dig.  Ops.  J.  A.  G.  1912,  p.  602),  in  the  following  concise  and  legally 
sound  statement: 
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"  Our  law  not  defining  enlistment,  nor  designating  what  proceeillng  or  pro- 
ceedings shall  or  may  constitute  an  enlistment,  It  may  be  said,  In  general,  that 
any  act  or  acts,  which  Indicate  an  undertaking,  on  the  part  of  a  person  legally 
competent  to  do  so,  to  render  military  service  to  the  United  States  for  the  term 
required  by  existing  law,  and  an  acceptance  of  such  service  on  the  part  of  the 
Government  may  ordinarily  be  regarded  as  legal  evidence  of  a  contract  of  en- 
listment between  the  parties,  and  as  equivalent  to  a  formal  agieement  where  no 
such  agreement  has  been  had.  The  forty-second  article  of  war  practically  malces 
the  receipt  by  a  party  of  pay  as  a  soldier  evidence  of  an  enlistment  on  his  part 
as  estopping  him  from  denying  his  military  capacity  when  sought  to  be  made 
amenable  as  a  deserter.  The  continued  rendering  of  service  which  is  accepted 
constitutes  an  enlistment.*' 

And  in  an  opinion  of  this  office  by  Judge  Holt,  under  date  of  February  5, 
1864,  Ops.  J,  A.  G.  7  R  132,  it  was,  inter  alia,  said : 

"  I  have  to  state  that  the  acceptance  of  pay  or  bounty  from  the  United  States, 
as  a  soldier,  should  be  held  to  estop  him  from  denying  the  status  which  he  ha4 
o|)enly  assumed,  and  the  emoluments  of  which  he  has  received    •     •     ♦." 

As  far  as  the  papers  in  reference  disclose,  there  is  nothing  to  show  that  Pvts. 
Q.  and  H.  have  not  since  April  4, 1917,  received  the  pay  and  discharged  the  duties 
of  members  of  the  military  forces  of  the  United  States.  In  fact,  the  irresistible  if 
not  irrebuttable  presumption  is  that  when  they  entrained  with  the  Maryland  In- 
fantry they  Intended  to  voluntarily  join  and  become  members  of  the  military 
forces  of  the  United  States  as  well  as  receive  the  pay  and  discharge  the  duties 
attaching  to  a  soldier  In  the  Army  of  the  United  States.  In  fact,  the  conclusion 
is  inescapable  that  they  have  discharged  such  duties  and  received  and  enJoyo<l 
the  emoluments  incidental  to  such  status. 

4.  It  Is  therefore  the  opinion  of  this  office  that  Pvt.  Q.  and  Pvt.  H.  are  duly 
enlisted  members  of  the  military  forces  of  the  United  States  and  that,  as  such, 
they  are  not  entitled  to  a  discharge  therefrom,  upon  the  ground  that  they  were 
not  legally  inducted  as  enlisted  men  into  the  military  service. 


RED  CROSS:  Stains  of  Members  of  American  Red  Cross  and  Tonng  Men's 
Christian  Association. 

The  American  Red  Cross  and  the  Young  Men's  Christian  Association  are  both 
purely  civilian  organizations,  and  neither  one  of  them  is  a  part  of  the  Army  or 
Navy.  Consequently,  persons  in  the  employ  of  the  Young  Men's  ChriBtian  As- 
sociation and  those  in  the  employ  of  the  American  Red  Cross  are  not  persons 
in  the  military  service  of  the  United  States,  so  as  to  bo  entitled  to  the  benefits  of 
either  the  war-risk  Insurance  act  (40  Stat.  398),  or  of  the  soldiers'  and  sailors* 
civil  relief  act  (40  Stat.  440). 

014.4. 

War  Department,  J.  A.  G.  O.,  June  21,  1918.— To  The  Adjutant  General. 

1.  There  is  referretl  to  this  office  for  remark  a  letter  from  the  Commissioner 
of  the  General  Land  Office,  Inquiring  whether  Red  Cross  or  Young  Men's  Chris- 
tian Association  workers  In  this  country  or  abroad  are  part  of  the  military 
forces  of  the  Unlte<l  States.  In  this  connection  it  is  pointed  out  that  some  recent 
acts  of  Congress  extend  protection  to  certain  claimants  to  public  lands  who  have 
entered  the  military  or  naval  service  of  the  United  States. 

2.  In  several  previous  opinions  of  this  office  It  has  been  held  tl>at  neither  per- 
sons In  the  employ  of  the  Young  Men's  Christian  As.soclatlon  nor  those  in  the 
employ  of  the  American  Red  Cross  arc  persons  in  the  military  service  of  the 
United  States,  so  as  to  be  entitletl  to  the  benefits  of  either  the  war-risk  Insurance 
act  (40  Stat.  398),  or  of  the  soldiers'  and  sailors'  relief  act  (40  Stat.  440). 
Neither  the  American  Red  Cross  nor  the  Young  Men's  Christian  Association  Is 
a  part  of  tiie  Army  or  Navy,  but  both  are  purely  civilian  organizations.  There- 
fore, unless  a  statute  specifically  defines  military  or  naval  service  so  as  to  in- 
clude service  with  the  American  Retl  Cross  or  the  Young  Men's  Christian  Asso- 
ciation, persons  serving  with  these  organizations  can  not  be  regarded  a  being 
In  the  military  or  naval  service  of  the  United  States.  So  far  as  known  to  this 
office,  no  statute  regarding  public  land  contains  a  definition  of  the  military  or 
naval  service  broad  enough  to  include  service  with  either  of  these  organiza- 
tions. 
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CONTRACTS:  Approral  of  Renewal  of  Lease. 

The  Secretary  of  War  may  authorize  the  Director  of  Purchases  and  Supplies 
to  renew  such  outatanding  leases  as  are  by  their  terms  renewable.  Where  the 
original  leases  were  approved  by  the  Assistant  Secretary  of  War  the  renewals 
thereof  should  be  signed. "  By  authority  of  the  Secretary  of  War." 

601.  / 

June  24,  1918. 
[Memoranduin  for  the  Assistant  Secretary  of  War.] 
Subject :  Renewal  of  leases  of  lands  and  other  property  under  occupation  by 
the  War  Department. 

1.  The  Assistant  Secretary  of  War  refers  In  the  accompanying  memorandum 
to  the  large  number  of  leases  of  lands  and  other  property  under  occupancy  by 
the  War  Department  which  are  about  to  expire,  but  which  contain  provislon.s 
for  renewal  for  the  ensuing  year.  He  states  that  the  original  leases  were 
given  the  approval  of  the  Assistant  Secretary  of  War  and  desires  to  be  advised 
as  to  whether  he  may  give  general  direction  to  the  Director  of  Purchases  and 
Supplies  to  exercise  the  privilege  of  renewal  of  these  leases  where  the  premises 
are  needed  for  the  use  of  the  War  Department  without  requiring  the  formal 
ap|)i'oval  In  each  case  of  the  Secretary  of  War. 

2.  This  office  is  not  aware  of  any  statute  which  requires  that  the  specific 
approval  of  the  Secretary  of  War  be  given  to  all  leases  of  lands  and  other  prop- 
erty required  by  the  War  Department,  but  by  Army  Regulations  1046,  it  is  pro- 
vided that — 

"  Office  rooms  will  not  be  hired  without  the  written  authority  of  the  Secretary 
of  War  and  no  lease  of  such  rooms  will  take  effect  until  approved  by  him.'* 

The  original  leases  of  these  properties  having  been  approved  by  the  Secre- 
tary of  War,  it  is  the  opinion  of  this  office  that  a  general  authority  conferre<i 
upon  the  Director  of  Purchases  and  Supplies  to  execute  renewals  of  these  leases 
will  be  sufficient.  However,  as  the  original  leases  were  approved  by  the  Assist- 
ant Secretary  of  War,  it  is  deemed  advisable  that  the  renewals  in  each  case 
be  signed  by  the  officer  executing  the  renewal  "  By  authority  of  the  Secretary 
of  War." 


DECEASED  PERSON:  Personal  Effects  of  Deeeilent;  To  Whom  Delirered. 

The  term  "  legal  representative  "  as  used  in  Articles  of  War  112  and  Army 
Regulation  1C3  means  only  the  duly  authorized  legal  representative ;  that  is,  an 
executor  who  has  been  appointed  by  will  and  is  provided  with  letters  testa- 
mentary Issued  by  a  proper  court,  or  an  administrator  appointed  by  a  probate 
court  In  the  absence  of  a  will  or  in  the  event  of  the  executor  refusing  or  falling 
to  act.  The  appointment  of  a  legal  representative  Is  a  matter  of  record  In  a 
probate  or  other  court  of  like  jurisdiction,  and  the  only  proper  proof  of  such 
apiwintment  is  a  copy  of  this  record  certified  to  by  the  legal  custodian  thereof 
or  a  certificate  by  such  officer  properly  authenticated  that  such  appointment  has 
been  made.  In  the  absence  of  such  proof  of  appointment  no  affidavit  by  a 
person  claiming  to  be  such  legal  representative  will  be  accepted  in  its  place  nor 
will  an  affidavit  made  by  a  person  claiming  to  be  the  agent  of  such  legal  repre- 
sentative suffice  to  justify  the  delivery  to  such  alleged  agent  of  the  personal 
effects  of  a  decedent.  The  summary  court  officer  is  authorized  to  fix  the  price 
at  which  the  personal  effects  of  a  deceased  soldier  will  be  sold  at  private  sale. 
In  cases  where  such  personal  effects  are  sold  to  the  widow  or  the  personal  repre- 
sentative, the  shipment  should  be  at  the  expense  of  the  purchaser. 

War  Department,  J.  A.  G.  C,  June  24.  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refjuests  the  views 
of  this  office  in  connection  with  the  following  questions  propounded  by  the  com- 
manding officer,  Walter  Reed  General  Hospital : 

"(a)  In  a  case  where  a  relative  is  present  at  time  of  death,  will  the  signature 
of  an  affidavit  In  tlie  form  attached  hereto  be  sufficient  evidence  that  this 
relative  is  the  l^al  representative  of  deceased?  In  this  connection,  atten- 
tion is  called  to  the  fact  that  In  several  cases  relatives  have  been  at  this  ho.s- 
pital  at  time  of  death  of  .soldiers  and  in  most  cases  have  asked  that  the  personal 
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« 
effects  be  turned  over  to  tbem  immediately,  and  in  these  oases  ol  course,  clue 
to  the  fact  that  the  sokller  has  just  died  a  short  time  before,  no  executor  or 
administrator  has  been  appointed. 

**(b)  In  a  case  where  a  person  is  at  the  hospital  at  time  of  death  wiio  r^re- 
sents  a  relative,  would  the  ^gnature  of  an  affidavit  stating  that  this  person, 
who  is  at  tlie  hospital  at  time  of  death,  is  authorized  to  repres«it  the  legal  rep- 
resentative of  deceased  soldier  ami  is  authorized  by  said  legal  representative 
to  I'eceive  the  personal  effects  of  deceased,  be  sufficient  evidence  upon  which 
to  turn  over  such  personal  effects  to  this  representative  of  relatives? 

"(c)  In  cases  where  there  are  no  relatives  or  representatives  present  at  time 
of  death,  bnt  where  the  legal  representative  desires  obtain  articles  shown 
among  the  personal  effects,  what  element  is  to  govern  in  deciding  the  price  at 
which  the  personal  effects  of  a  deceased  soldier  ore  to  be  sold  to  the  legal 
representative? 

"(d)  In  cases  of  the  class  mentioned  in  paragraph  (c>  above,  is  the  amount 
of  the  expense  of  shipping  articles  to  relatives  to  be  deducted  from  the  amount 
for  which  tlte  articles  are  sold  to  them,  or  is  an  additional  amount  to  be  oi»- 
tained  from  these  relatives  to  cover  the  expense  of  tran^MNrtation?" 

2.  These  questions  will  be  answered  in  the  order  stated. 

(a)  In  an  opinion  of  this  office  dated  February  7,  1918  (Ops^J.  A.  G.  220.8 )» 
considering  the  method  of  disposition  of  personal  effects  of  a  deceased  soldier, 
it  was  held: 

''  The  person  named  in  the  emergency  address  is  not  necessarily  the  legal  rei>- 
resentative  of  the  deceased  soldier.  The  term  Megal  representative*  as  used 
in  the  one  hundred  and  twelfth  article  of  war  and  Army  Regulations,  163»  has 
been  held  by  this  office  to  mean  the  duly  authorized  legal  representative  of  the 
deceased ;  that  is,  an  executor  or  administrator,  the  former  being  appointed 
by  the  will  of  a  testator  and  provided  with  letters  testamentary  issued  by  the 
proper  court ;  and  the  latter  appointed  by  a  probate  court  either  in  the  absence 
of  a  will  or,  If  there  be  a  will,  in  the  absence  of  an  appointment  of  an  execu- 
tor therein,  or  in  the  event  of  the  refusal  or  failure  of  the  executor  so  ap- 
pointed to  qualify.  This  answers  both  the  first  and  second  questions.  Third ; 
the  disposition  of  the  personal  effects  of  deceased  soldiers  is  governed  by  the 
provisions  of  the  one  hundred  and  twelfth  article  of  war  and  the  regulations 
made  in  pursuance  thereof.  This  article  only  permits  the  .legal  representative 
or  widow  of  the  deceased  soldier,  '  if  present,'  to  take  charge  of  the  effects, 
and  provides  that  if  no  legal  representative  or  widow  be  present  the  command- 
ing officer  shall  cause  the  effects  to  be  secured  and  converted  into  cash  as 
therein  prescribed.  The  corresponding  article  of  war  under  the  old  code, 
article  127,  did  not  require  the  presence  of  the  legal  representative  or  widow 
of  the  soldier  for  tl>e  receipt  of  the  deceased  soldier's  personal  effects,  but  the 
new  article,  in  terms,  requires  such  presence,  and  the  plain  and  unambig- 
uous terms  of  the  statute  can  not  be  varied.  It  is  suggested,  however,  that 
in  any  case  where  the  legal  representative  or  widow  can  not  be  present  and 
they  may  desire  any  particular  article  or  articles  of  the  deceased  soldier's  ef- 
fects remaining  at  his  post,  there  is  no  reason  why  they  may  not  be  permitted 
by  the  summary  court  crfRcer  to  make  such  purchase  upon  such  terms  as  he 
may  consider  proper,  under  that  provision  of  the  one  hundred  and  twelfth 
article  of  war  which  directs  that  the  summary  court  'shall  have  authority  to 
convert  sUch  effects  into  cash,  by  public  or  private  sale,*  etc.  In  case  of  such 
purchase  the  shipment  should  be  made  at  the  expense  of  the  purchaser.** 

The  form  of  affidavit  referred  to  in  question  (a)  by  which  it  is  sought  to 
establish  the  apjpointment  of  a  legal  representative  is  as  follows : 

District  of  Columbia,  Post  of  Takoma  Parky  ss: 

Personally  appeared  before  roe,  the  undersigned  authority,  one ^  wh*>, 

after  being  duly  sworn,  deposes  and  says  that  he  is  the  duly  authorized  legal 
personal  representative  of  (name,  rank  and  organization  of  deceased)  and 
that  he  is  entitled  by  law  to  receive  the  personal  effects  of  said  deceased  soldier. 


Address: 

Relationship  to  deceased:  

Subecribecl  and  sworn  to  before  me  this day  of ,  191 — . 

The  appointment  of  a  legal  representative  is  a  matter  of  record  in  a  probate 
or  other  court  of  like  jurisdiction  and  the  only  proper  proof  of  such  appoint- 
ment is  a  copy  of  this  record,  certified  to  by  the  legal  custodian  thereof  or  a 
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oertiflciite  by  such  officer  properly  authenticated  that  such  appointment  has 
been  made.  No  authority  for  accepting  an  affidavit  in  the  form  proposed  exists 
and  it  would  not  be  competent  evidence  of  the  appointment  of  a  legal  repre- 
sentative.   Question  (a)  is,  therefore,  answered  in  the  negative. 

(6)  No  authority  of  law  exists  whereby  the  affidavit  of  a  person  present  at  a 
hospital  at  the  time  of  the  death  of  a  soldier  may  be  accepted  as  proof  that 
such  person  is  authorized  to  represent  the  legal  representative  of  such  decedent 
so  as  to  receive  the  personal  effects  of  the  deceased  which  could  properly  be 
delivered  to  the  legal  representative  if  he  were  present.  Such  affidavit  would 
not  be  competent  proof  either  of  the  appointment  of  the  legal  representative 
nor  of  the  selection  of  a  person  to  act  for  him.  There  is  no  provision  of  law 
whereby  such  personal  effects  may  be  delivered  to  the  agent  or  representative  of 
a  "legal  representative."    Question  (&)  is  answered  in  the  negative. 

(c)  This  question  is  answered  in  the  opinion  of  this  office  dated  February  7, 
1918,  supra,  and  the  summary  court  officer  is  authorized  to  convert  the  personal 
effects  of  the  deceased  soldier  into  cash  at  public  or  private  sale  on  such  terms 
as  he  may  consider  proper.  He,  therefore,  is  empowered  to  fix  such  value  or 
price  as  in  his  judgment  is  reasonable  and  proper.  Question  (c)  is  answered 
that  the  summary  court  is  authorized  to  fix  the  price  at  which  personal  effects 
of  a  deceased  soldier  will  be  sold  at  private  sale. 

(d)  The  shipment  of  personal  estate  of  a  deceased  soldier  to  his  widow  or 
personal  representative  after  purchase  of  the  same,  should  be  at  the  expense 
of  the  purchaser  and  if  the  charges  of  transportation  are  "prepaid,"  the 
amount  should  be  added  to  and  collected  with  the  purchase  price,  or  such 
personal  estate  may  be  shipped  •*  collect "  and  the  cost  of  transportation  paid 
by  the  purchaser  at  the  point  of  destination. 


YfAR  RISK  INSURANCE  ACT:  Effect  of  Delay  in  Responding  to  Draft  on 
Right  to  Apply  for  War  Risk  Insurance. 

Section  401,  war-risk  Insurance  act,  October  6,  1917  (40  Stat.  398,  409),  pro- 
vides ihsii.  insurance  thereunder  must  be  applied  for  within  120  days  after  en- 
listment or  after  entrance  into  or  employment  in  the  service,  except  that  those 
l>ersons  in  active  service  at  the  time  of  the  publication  of  the  terms  and  condi- 
tions of  the  contract  of  insurance  may  apply  at  any  time  within  120  days- there- 
after and  while  in  the  service.  The  terms  and  conditions  of  the  contract  of  in- 
surance were  published  October  15,  1917,  and  the  120-day  period  ended  Febru- 
ary 12,  1918,  but  was  extended  by  40  Statutes,  438,  to  April  12,  1918.  Section 
111,  national-defense  act  of  June  3,  1916  (39  Stat,  166,  211),  provides  that  all 
persons  drafted  pursuant  to  its  provisions  shall  from  the  date  of  draft  be  sub- 
ject to  such  laws  and  regulations  for  the  government  of  the  Army  of  the  United 
States  as  may  be  applicable  to  the  members  of  the  Volunteer  Army.  Conse- 
quently, a  member  of  the  National  Guard  who  failed  to  report  under  the  draft 
of  August  5,  1917,  was  in  the  active  military  service  from  and  after  that  date, 
although  he  was  absent  without  leave  until  May  7,  1918,  when  he  was  appre- 
hended and  delivered  to  the  military  authorities.  It  was  then  too  late  for  him 
to  apply  for  war-risk  insurance,  since  his  own  failure  to  obey  the  draft  can  not 
extend  the  time  within  which  he  might  apply  for  such  insurance. 

004.6. 

War  Department  J.  A.  G.  O.,  June  24,  1918.— To  The  Adjutant  General. 

The  opinion  of  tliis  office  is  requested  as  to  the  right  to  war-risk  insurance 
of  an  enlisted  man  who  enlisted  in  the  National  Guard  July  11,  1917,  failed  to 
report  under  the  draft  of  August  5,  1917,  was  apprehended  by  the  civil  authori- 
ties, and  delivered  to  the  military  authorities  May  7,  1918,  was  charged  first 
with  desertion,  but  later  merely  with  absence  without  leave,  and  is  now  await- 
ing trial  upon  the  latter  charge. 

Section  401,  war-risk  in.surance  act  (40  Stat.  398,  409),  provides  that  insurance 
thereunder  must  be  applieil  for  within  120  days  after  enlistment  or  after  en- 
trance into  or  employment  in  the  active  service,  except  that  those  persons  who 
are  in  the  active  war  service  at  the  time  of  the  publication  of  the  terms  and 
conditions  of  the  contract  of  insurance  may  apply  at  any  time  \yithin  120  days 
thereafter  and  while  in  the  service.  The  terms  and  conditions  of  the  contract 
of  Insurance  were  published  October  15,  1917,  and  the  120-day  period  ended 
February    12,    1918,   but   was   extended   by    40    Statutes,    438,   to   April    12, 
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1918.  "Active  service*'  as  used  in  the  foregoing,  is  used  to  designate 
the  status  of  men  in  the  active  military  service  as  contradistinguished  from  those 
on  the  retired  list  or  in  the  Reserve.  '  It  was  used  instead  of  active  list  in  order 
to  include  men  on  the  retired  list  ordered  to  active  duty  but  not  restored  to  the 
active  list.  The  term  "  active  war  service  "  probably  means  nothing  more  than 
aetive  service  in  time  of  war.  The  question  then  is,  at  what  time  the  enliste«l 
man  above  described  entered  the  active  military  service  of  the  United  States. 
Section  111,  national-defense  act  (39  Stat.  166,  211),  provides  that  all  persons 
drafted  pursuant  to  its  provisions  shall  from  the  date  of  draft  stand  dis- 
charged from  the  National  Guard  and  be  subject  from  that  date  to  such  laws 
and  regulations  for  the  government  of  the  Army  of  the  United  States  as  may 
be  applicable  to  the  members  of  the  Volunteer  Army.  The  above-mentioned 
enlisted  man  was  in  the  active  military  service  from  August  5,  1917,  but  was 
absent  without  leave  therefrom.  Had  he  reported  at  any  time  prior  to  October 
15,  1917,  he  would  have  been  eligible  to  apply  for  war-risk  insurance  at  any 
time  prior  to  April  12,  1918.  Whether  he  would  have  been  so  entitled  had  he 
reported  between  October  15,  1917,  and  April  12,  1918,  it  is  unnecessary  to  de- 
cide. The  fact  Is  that  he  was  absent  without  leave  until  May  7,  1918,  and  made 
no  application  for  insurance  within  that  time.  It  can  not  be  reasonably  con- 
tendeil  that  by  his  oAvn  failure  to  obey  the  draft  he  thereby  extended  the  time 
within  which  he  might  apply  for  war-risls  insurance.  It  is,  therefore,  the 
opinion  of  this  office  that  he  is  not  now  entitled  to  make  such  application. 


CONTRACTS:  Pnrcbases  from  Corporation  in  which  Congressman  is  Stock* 
holder. 

Sections  114,  115,  and  IIG  of  the  Federal  Criminal  Code  (35  Stat.  10S8,  1109> 
do  not  apply  to  a  contract  made  with  a  corporation  of  which  a  Congressman  is  the 
president  and  controlling  stockholder,  provided  that  in  making  the  contract 
the  Congressman  acts  as  an  officer  of  the  cori)oratlon  and  not  as  an  officer  or 
agent  of  the  United  States. 

160. 

War  Department,  J.  A.  G.  0.,  June  25,  1918. — To  the  Ordnance  Department: 

1.  The  views  of  this  office  are  desired  with  regard  to  tlie  application  of  sec- 
tions 114,  115,  and  116  of  the  Criminal  Code  (35  Stat.  1088,  1109),  to  a  proposed 
contract  with  a  corporation  of  which  a  certain  Congressman  is  the  president  and 
controlling  stockholder,  with  which  corporation  the  Ordnance  I>epartment  la 
desirous  of  placing  one  or  more  contracts  upon  terms  more  advantageous  to  the 
Government  than  those  offered  by  competitors. 

2.  The  statutes  under  consideration,  in  forbidding  contracts  with  Members 
of  Congress,  etc.,  or  under  which  they  shall  receive  an  Interest,  expressly  except 
from  tiieir  operation  contracts  with  "  any  incoriwrated  company,  where  such 
contract  or  agreement  is  made  for  the  general  benefit  of  such  corporation  or 
company." 

3.  This  office  sees  no  legal  objections  to  entering  into  the  proposed  contracts 
with  the  corporation,  even  though  the  same  be  negotiated  through  the  Con- 
gressman referred  to  as  the  president  and  controlling  stockholder  of  the  cor- 
poration. It  is  understood  that  the  Member  of  Congress  would  act  as  the  officer 
of  the  corporation  in  making  the  contract,  and  there  Is  no  statute  which  would 
preclude  his  doing  so.  What  is  forbidden  would  be  his  acting  as  an  officer  or 
agent  of  the  United  States  for  the  transaction  of  business  with  a  corporaticm 
in  which  he  is  interested  (sec.  41,  Criminal  Code)  ;  and  it  is  understood  that 
this  is  not  contemplated. 

REQUISITION   OF   PROPERTY:   Title    to   Property   Reqaisitioned    for 
Benefit  of  Contractor. 

A  contractor  had  an  urgent  contract  with  the  Ordnance  Department  and 
agreed  to  provide  his  own  plant,  facilities,  and  machine  tools.  He  found  that  he 
could  not  obtain  his  machine  tools  in  the  open  market,  and  it  was  desired  to 
requisition  them  from  a  third  party.  Title  to  property  requisitioned  passes  to 
and  is  in  the  United  States  at  the  time  of  the  taking  thereof,  and  title  to  such 
property  can  not  pass  under  the  requisition  order  directly  from  the  owner  to  the 
contractor. 
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War  Department,  J.  A.  G.  O.,  June  25,  1918.— To  tlie  Office  oi  the  Chief  oC 
Ordnance,  Adminlstratloo  Division. 

1.  The  letter  of  June  12,  1918,  from  the  Ordnanee  Department,  Adminiatra^ 
tlon  Division,  requests  an  opinion  upom  several  questiims  which  wiM  be  here- 
inafter considered.  A  statement  of  the  facta  upon  which  the  opinions  are  to 
be  based  is  gathered  from  the  letter,  and  are  as  follows :  The  Ordnance  Depart- 
ment has  a  contract  with  a  contractor  for  the  manufacture  of  a  certain  article 
at  a  fixed  price  to  be  paid  per  unit.  The  contractor  has  agreed  to  pro\ide  his 
own  plant,  facilities,  and  machine  tools.  The  contract  is  urgent.  The  ccHitrac- 
tor  finds  that  he  can  not  obtain  anywhere  in  the  open  market  noachlne  tools. 
It  is  desired  to  requisition  the  machine  tools  from  a  third  party  and  deliver 
them  to  the  contractor  for  his  use  in  performing  his  contract  with  the  United 
States.    On  the  above  stated  fticts  the  following  questions  are  asked : 

(a)  At  what  time  does  title  to  the  machine  tools  pass  to  the  United  States? 

(b)  Does  the  title  always  pass  to  the  United  States  upon  requisition,  or  may 
it  pass  direct  from  the  third  party,  from  whom  the  machine  tools  are  i*equisi- 
tioned,  to  the  contractor? 

By  answering  these  two  questions,  in  the  opinions  of  this  office,  the  other 
questions  contained  in  the  letter  used  need  not  be  answered. 

2.  As  to  question  (a),  it  is  the  opinion  of  this  office  that  at  the  time  of  tlie 
taking  of  the  property  under  the  requisition  order  the  title  thereto  passes  and 
is  in  the  United  States;  and  as  to  question  (b),  that  the  title  to  the  proi>erty 
can  not  pass  under  the  requisition  order  direct  from  the  owner  to  the  contrac- 
tor. This  follows  from  the  terms  of  the  statute  which  vest  the  authority  to 
requisition  the  property  as  supplies  for  the  Government  and  require  the  Presi- 
dent to  ascertain  and  pay  just  compensation  therefor. 

3.  Under  the  act  of  August  10,  1017  (40  Stat.  276,279),  giving  authority  for 
requisitioning  these  tools,  the  President  is  requested  to  ascertain  and  pay  a 
just  compensation  therefor.  This  compensation  is  payable  from  the  appropria- 
tion for  procuring  the  supplies.  Under  the  act  of  May  10,  1918  (40  Stat.  548), 
there  is  authority  for  the  United  States  to  sell  these  machine  tools  to  the  con- 
tractor, but  the  statute  requires  the  money  received  to  be  deposited  in  the 
Treasury  to  the  credit  of  the  "  miscellaneous  fund,"  and  before  it  can  be  used 
apain  it  must  be  reappropriated  by  Congress.  It  is  suggested  that  an  effort 
should  be  made  to  have  the  legislation  amended  so  that  the  proceeds  of  such 
sales  could  be  placed  to  the  credit  of  the  appropriation  from  which  the  sup- 
plies were  procured. 

SELECTIYE  DRAFT  ACT:  Rigrlit  of  Drafted  Soldier  who  hud  Preyionsly 
Enlisted  and  Pureliased  kis  Dtscliarge  to  Claim  a  Befand  of  the  Sum  so 

Paid. 

A  soldier  enlisted  in  the  Regular  Army  in  1915  and  In  the  f ollowing- year 
PTirrhased  his  discharge  for  the  sum  of  $120.  He  has  since  been  drafted  Into 
the  service. under  the  selective  draft  act  of  Ma>'  18,  1917  (40  Stat.  76).  Upon 
such  draft  Into  military  service  there  Is  neither  obligation  nor  authority  on  the 
part  of  the  Government  to  refund  to  this  soldier  the  money  paid  by  him  for  his 
discharge  from  a  former  enlistment,  although  such  draft  occurred  during  the 
perloil  covered  by  his  former  enlistment  contract. 

158. 

War  Department,  J.  A.  G.  O.,  June  25,  1918. — To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
for  opinion  the  question  whether  money  paid  by  a  soldier  for  the  purchase  of 
his  discharge  should  be  relumed  to  him  upon  being  drafted  into  the  military- 
service  during  the  period  covered  by  the  enlistment  contract  from  which  he  haj* 
been  discharged. 

From  the  papers  In  reference  it  appears  that  C,  53<1  C3ompany,  14th 
Provisional  Recruit  Battalion,  155th  Depot  Brigade,  Camp  Lee,  Va.,  enlisted 
in  the  Regular  Army  on  May  1,  1915,  for  a  period  of  seven  years,  and  !n 
the  year  191G,  date  not  shown,  purchased  his  discharge  for  the  sum  of  $120, 
and  since  his  discharge  has  been  drafted  into  the  service  under  the  selective- 
draft  act  (40  Stat  76).  He  is  of  opinion  that  tlie  money  paid  by  him  for  his 
discharge  should  be  returned. 

2.  Section  4  of  the  act  of  June  Id.  1890  (26  Stat,  158).  relating  to  discharge  by 
purchase  provides: 

"  That  In  time  of  peace  the  President  may,  in  his  discretion  and  under  such 
rules  and  upon  such  conditions  as  he  shall  prescribe,  permit  any  enlisted  man 
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to  purchase  his  disciiarge  from  the  Army.  The  purchase  money  to  be  paid 
under  this  section  shall  be  paid  to  a  paymaster  of  the  Army  ami  be  deposited 
in  the  Treasury  to  the  credit  of  one  or  more  of  the  current  appropriations  for 
the  support  of  the  Army,  to  be  indicated  by  the  Secretary  of  War,  and  he  avail- 
able for  the  payment  of  exi)enses  incurred  during  the  fiscal  year  in  which  the 
discharge  is  made." 

Pursuant  to  this  act  of  Congress,  (G.  O.  No.  31,  W.  D.  1914) ,  was  issued,  which 
in  pertinent  pai't,  provides : 

"  In  time  of  peace,  except  as  hereinafter  \provided,  any  enlisted  man  who  has 
completed  one  year's  service  as  such,  and  is  not  undergoing  punishment  or 
under  charges,  may  obtain  the  privilege  of  purchasing  his  discharge,  subject 
to  the  approval  of  the  President,  the  Secretary  of  War,  or  a  department  or 
mobilized  division  commander,  as  prescribed  in  sections  3  and  4,  paragraph  1  of 
this  order." 

3.  The  selective-draft  act,  May  18,  1917,  provides  for  the  drafting  of  men  be- 
tween the  ages  of  21  and  31,  inclusive,  but  makes  no  exception  as  to  whether  or 
not  they  have  been  discliarged  from  former  military  service  by  purchase  or 
otherwise,    A  discharge  by  purchase  can  be  obtained  only  In  time  of  peace  and 

•is  not  a  guaranty  against  lawful  draft  into  military  service  In  the  event  of 
subseijuent  Federal  need.  The  discharge  of  C.  from  his  former  enlisUnent, 
obtained  by  purchase,  served  no  other  purpose  and  had  no  other  efiCect 
than  to  terminate  that  enlistment.  It  does  not  grant  immunity  from  future 
military  service  nor  exemption  from  draft  and  does  not  require  the  amount 
paid  to  be  refunded  in  the  event  that  military  service  is  subsequently  require<l. 
It  is  simply  an  agreement  on  the  part  of  the  Government  to  terminate  the  en- 
listment contract  then  in  force  and  has  no  effect  as  to  any  future  emergencies 
that  may  arise.  C,  after  securing  this  discharge,  occupies  the  same  position 
as  if  he  had  never  enlisted  and  is  subject  to  such  laws  and  conditions  regarding 
military  service  as  any  other  man  of  like  age.  The  discharge  is  not  a  contract 
on  the  part  of  the  Government  but  the  cancellation  of  a  contract,  and  C,  by  pur- 
chasing this  discharge,  took  the  risk  that  his  services  might  legally  be  required 
in  some  subsequent  emergency.  Under  the  selective-draft  act,  men  froni  all 
walks  of  life  have  been  required  to  forfeit  business  and  professional  en«xago- 
ments  and  employment  frequently  involving  the  loss  of  large  amounts  of  moiu'y, 
and  the  Government,  having  found  necessity  for  their  services,  has  drafted  them 
into  the  Army  of  the  United  States  and  is  not  required  to  reimburse  their  losses. 

4.  I  am  of  the  opinion  that  upon  subsequent  draft  into  the  military'  service 
there  is  neither  obligation  nor  authority  on  the  part  of  tlie  Government  to 
refund  to  a  soldier  money  paid  by  him  for  his  discharge  from  a  former  enlist- 
ment, although  such  d»aft  occurs  during  the  period  covered  by  his  former  en- 
listment contract. 


APPROPRIATIONS:  Signal  Corps;  IneideHtal  Expenses  of  Officers  Re- 
quired to  Make  Aeroplane  Flights. 

There  is  no  statutory  authority  under  which  incidental  expenses  incurred  by 
officers  required  to  make  aeroplane  flights  may  be  reimbursed  by  the  Govern- 
ment except  in  the  rare  case  where  such  an  expense  was  incurred  while  the 
officer  was  sent  on  special  duty  within  the  provisions  of  the  Signal  Corps  act 
of  July  24, 1917  (40  Stat.  243,  246). 

245.6. 

War  Department,  J.  A.  G.  O.,  June  26»  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  upon  the  question  whether  there  is  any 
method  pi-ovlded  by  law  which  officers  required  to  make  airplane  flights  may 
secure  reimbursement  for  incidental  expenses.  This  question  is  raised  in  con- 
nection with  a  communication  from  the  commanding  officer  at  McCook  Field, 
Dayton,  Ohio,  who  states  that  frequently  officers  at  that  station  are  required  to 
make  flights  to  cities  within  a  radius  of  100  miles  from  Dayton,  and  that,  while 
transportation  Is  furnished  in  an  airplane,  they  ai-e  called  upon  to  pjy  numerous 
Incidental  expenses,  and  he  inquires  whether  "  in  view  of  the  fact  that  inci- 
dental exx)enses  are  always  necessary,  travel  orders  should  be  secured";  and, 
further,  "  as  to  whether  reimbursement  for  such  travel  may  be  secured  on  mile- 
age voucher.  Form  No.  837,  War  Department." 

2.  There  Is  no  statutory  authority  known  to  this  office  under  which  expens€»s 
incuiTed  under  the  circumstances  mentioned  may  be  reimbursed  to  officers 
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unless  such  expenses  come  within  the  provision  In  the  act  of  July  24,  1917  (40 
»stnt.  243,  246),  relating  to  the  Aviation  Section  of  the  Signal  Corps,  and  author-r 
izing  the  payment  of  "  the  actual  and  necessary  expenses  of  officers,  enlisted 
men,  and  civilian  employees  of  the  Army  and  authorized  agents  sent  on  special 
duty  at  home  and  abroad  for  aviation  purposes."  There  may  be  conditions  under  . 
which  officers  may  be  sent  on  S})ecial  duty  by  airplane  within  the  meaning  of 
this  Statute,  but  it  seems  to  this  office  that  such  occasions  would  be  ratlier 
extraordinary.  Manifestly  the  ordinary  flights  in  airplanes  do  not  constitute 
travel  within  the  nieaning  of  the  laws  authorizing  the  payment  of  mileage  or 
traveling  expenses  to  officers  for  the  performance  of  travel  in  connection  with 
their  duty.  An  airplane  as  used  in  the  military  service  Is  not  a  vehicle  of  travel 
or  transportation  but  an  instrument  of  war,  and  a  person  assigned  to  the 
Aviation  Section  making  flights  is  merely  performing  the  primary  duty  of  his- 
assignment  and  Is  not  ordinarily  to  be  regarded  as  traveling  within  the  meaning 
of  the  laws  relating  to  the  payment  of  mileage  or  transportation  expenses. 

3.  In  the  opinion  of  this  office  there  is  no  authority  for  the  payment  of  inci- 
dental expen.ses  of  officers  in  connection  with  flights  such  as  those  described  by 
the  commanding  officer  at  McCook  Field  in  his  accompanying  communication. 


PAT  AND  ALLOWANCES:  Transportation  Reqnests  Issned  to  Offleers.  ^ 

Under  the  recent  order  of  the  Director  General  of  Railroads  increasing  pas- 
senger transportation  rates,  passengers  traveling  in  standard  sleeping  and 
parlor  cars  are  required  to  pay  an  additional  passage  charge  of  16f  per  cent 
of  the  normal  one  way  fare,  and  persons  traveling  in  tourist  oai*s  are  requlreil 
to  pay  an  additional  passage  charge  of  8i  per  cent  of  the  normal  one  way  fare. 
Transportation  requests  issued  by  the  Quartermaster  Corps  to  officers  under 
the  provisions  of  the  act  of  June  12, 1906  (34  Stat.  240,  246),  should  be  so  issued 
as  to  cover  the  increase  of  transportation  fare  for  travel  in  standard  or  tourist 
sleeping  or  parlor  cars,  not  including  the  cost  of  sleeping  or  parlor  car  accom- 
modations. 

531. 

War  Department,  J.  A.  G.  O.,  June  26,  1918.— To  The  Adjutant  General. 

1.  In  the  accompanying  communication  the  Quartermaster  General  refers  to 
the  recent  order  of  the  Director  General  of  Railroads  Increasing  passenger 
transportation  rates,  and  especially  to  the  provision  of  the  order  requiring  pas- 
sengers traveling  in  standard  sleeping  and  parlor  cars  to  pay  an  additional  pas- 
sage charge  of  16§  per  cent  of  the  normal  one  way  fare,  and  persons  traveling 
In  tourist  cars  to  pay  an  additional  passage  charge  of  8J  per  cent  of  the  normal 
one  way  fare,  and  In  view  of  this  additional  charge  he  desires  to  be  advised 
whether  or  not  transportation  requests  furnished  officers  shall  be  issued  only 
for  transportation  for  coach  travel  or  whether  they  shall  be  issued  for  both 
transportation  and  passage  travel  in  standard  or  tourist  cars  "exclusive  of 
sleeping  and  parlor  car  accommodations."  In  other  words,  the  question  is 
whether  the  Government  will  assume  the  extra  passage  charge  against  officers 
traveling  in  sleeping  or  parlor  cars  or  whether  the  officer  will  be  required  to 
stand  this  expense  under  the  view  that  it  Is  an  expense  for  sleeping  and 
parlor  car  accommodations. 

2.  The  act  of  June  12,  1906  (34  Stat.  240,  246),  governing  the  payment  of 
mileage  to  officers  traveling  on  official  business  provides: 

•*  Officers  who  so  desire  may,  upon  application  to  the  Quartermaster's  De- 
partment, be  furnished  under  their  orders  transportation  requests  for  the 
entire  journey  by  land,  exclusive  of  sleeping  and  parlor  car  accommodations, 
or  by  water ;  and  the  transportation  so  furnished  shall,  if  travel  was  performed 
under  a  mileage  status,  be  a  charge  against  the  officer's  mileage  account,  to  be 
deducted  at  the  rate  of  3  cents  per  mile  by  the  paymaster  paying  the  account." 

This  provision  is  authority  for  furnishing  an  officer  a  transportation  request 
covering  the  cost  of  his  transportation,  by  land,  when  traveling  on  official  busi- 
ness in  the  military  service,  exclusive  of  sleeping  and  parlor  car  accommoda- 
tions. In  the  opinion  of  this  office,  the  additional  amount  charged  as  passenger 
fare  to  those  who  travel  in  sleeping  or  parlor  cars  is  not  an  expense  for  sleep- 
ing and  parlor  car  accommodations  within  the  meaning  of  the  statute.  As 
stated  by  the  Quartermaster  General,  the  additional  charge  is  payable  to  the 
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carrier  and  not  to  the  sleeping  car  company,  and  therefore  it  is  a  transporta- 
tion charge  and  not  an  expense  for  sleeping  or  parlor  car  accommodations. 

3.  In  the  opinion  of  this  office  transportation  requests  issued  by  the  Quarter- 
master Corps  should  be  so  issued  as  to  cover  the  Increase  of  transportation  fare 
for  travel  in  standard  or  tourist,  sleeping  or  parlor  cars,  not  including  the  cost 
of  sleeping  or  parlor  car  accommodations. 


PAT  AND  ALLOWANCES:  Colleetion  of  Money  Dae  from  Deserter  to  Com- 
pany Fnnd  and  Exchange. 

The  indebtedness  of  a  deserter  to  his  company  fund  and  that  to  his  exchange 
are  collectible  under  paragraph  110,  Compilation  of  General  Orders,  Circulars 
and  Bulletins,  as  amended.  Said  paragraph  provides  that  the  pay  and  allowances 
forfeited  by  deserter  by  reason  of  his  desertion,  which  are  payable  to  the  United 
States  Soldiers'  Home,  is  that  amount  to  which  the  soldier  would  have  been 
entitled  had  he  remained  in  the  service;  i.  e.,  whatever  sum  would  have  been 
due  him  after  the  payment  of  his  just  obligations  to  the  United  States  and  to 
Government  agencies.  (See  21  Comp.  Dee.  109.)  Sums  due  to  the  company 
fund  and  to  the  exchange,  incurred  in  accordance  with  the  Regulations,  are 
payable  from  any  balance  found  due  him  at  the  time  of  his  desertion,  after  de- 
ducting therefrom  any  sum  in  which  he  may  have  been  indebted  to  the  United 
States. 

242.4. 

War  Department,  J.  A.  G.  0.,  June  26,  1918.— To  The  Adjutant  General. 

1.  These  papers  show  that  Pvt.  D,  who  was  transferred  from  the  Third  Com- 
pany, United  States  War  Prison  Barracks  Guard,  Fort  Douglas,  Utah,  to  Com- 
pany K,  Twentieth  Infantry,  on  or  about  November  1,  1917,  thereafter  deserted, 
and  that  at  the  time  of  his  desertion  he  was  indebted  to  the  company  fund  of  the 
Third  Company,  United  States  War  Prison  Barracks  Guard,  $1.30,  and  to  the 
exchange  in  the  sum  of  $10,  and  upon  the  request  of  his  former  company  com- 
mander to  the  commanding  officer  of  Company^  K,  Twentieth  Infantry,  for  in- 
formation as  to  whether  the  indebtedness  mentioned  was  charged  against  the 
soldier,  the  latter  replied  that  "  in  the  event  the  soldier  should  be  restored  to 
duty,  the  above  amouhts  will  be  chnrged  against  him."  This  correspondence  has 
led  to  an  inquiry  "  whether  or  not  the  indebtedness  due  the  Third  Company, 
United  State*  War  Prison  Barracks  Guard,  and  exchange,  comes  under  the  pro- 
visions of  Compilation  of  General  Orders,  Circulars  and  Bulletins,  1915,  para- 
gi'aph  110,  as  amended  June  27, 1917,"  and  the  papers  are  befove  this  office  for 
remark. 

2.  Paragraph  110,  Compilation  of  General  Orders,  Circulars  and  Bulletins, 
191.5,  Changes  No.  3,  June  27, 1917,  follows : 

"  The  provision  of  section  4818,  United  States  Revised  Statutes,  setting  apart 
toward  the  support  of  the  Soldiers*  Home  *  all  forfeitures  on  account  of  deser- 
tion,' has  been  construed  as  applying  only  to  such  balance  of  pay  and  allowances 
in  the  case  of  a  soldier  who  has  deserted,  as  may  remain  after  the  deduction  of 
authorized  stoppages  in  favor  of  the  United  States  and  such  Government  agencies 
as  post  exchange,  company  fund,  etc.  Stoppages  authorized  in  favor  of  company 
fund  are  limited  by  regulations  to  amounts  due  company  tailor  for  work  on 
uniform  clothing,  paragraph  279,  Army  Regulations,  and  as  prescribed  in  para- 
graph 1828,  Manual  Quartermaster  Corps,  1912.  Accordingly,  in  such  cases 
where  the  regulations  authorize  stoppages  against  the  pay  of  a  soldier  In  favor 
of  company  fund  or  other  Government  agency,  deductions  should  be  made  from 
the  pay  of  a  soldier  who  has  deserted  In  the  order  provided  by  Army  Regula- 
tions 1370." 

The  substance  of  this  provision  is  that  the  pay  and  allowances  forfeited  by  a 
deserter  by  reason  of  his  desertion  and  which  are  payable  to  the  United  States 
Soldiers*  Home  is  that  amount  to  which  the  soldier  would  have  been  entitled 
had  he  remained  in  the  service ;  i.  e.,  whatever  sum  would  have  been  due  him 
after  the  payment  of  his  Just  obligations  to  the  United  States  and  to  Government 
agencies.  (See  21  Comp.  Dec.  109.)  In  the  present  case  the  sums  due  by  Pvt.  D 
to  the  company  fund  and  to  the  exchange,  incurred  in  accordance  with  the  Regu- 
lations, were  payable  from  any  balance  found  due  him  at  the  time  of  his  deser- 
tion, after  deducting  therefrom  any  sum  he  may  have  been  indebted  to  the  United 
States. 
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3.  Answeiring  s^eeiflcalljr  tiM  qgaestiism  subBoilted,.  It  Is  the  opiDLon  &i  HjAs^  offiee 
tliat  the  ajttouxUs  of  &iMlebtedaes»  Baeutioiie^  tii  the  ense  et  Pvt  D.  are  eellectible 
under  the  provisious  of  p&ragrai>k  110  of  the  Geoer al  Onters  mefttiened. 


PBITATE  MOUNTS:  Risrht  of  Offl«er  t9  Sell  to  the  ^OTernmeiif  a  PriTate 
Mount  over  Ten  Years  of  Age. 

General  Orders,  No.  8,  W.  D.,  1918,  authorizing  the  Quartermaster  General, 
during  the  war  to  purchAse  authoriied  prirate  moaats  of  offleers,  superseden 
for  the  time  being  the  requirements  of  Paragraph  lOdEs  Arnqr  Regulations,  to 
the  effect  that  horses  exceeding  the  age  of  10  years  will  not  be  purchased.  Said 
G.  O.  No.  8  provides  that  an  oSIcer  may  sell  to  the  Government  au  authorized 
private  mount  "which  is  suitable  for  miTitary  service.'*  Consequently  tlie 
Quartermaster  General  may  purchase  such  a  prl^-ate  mount,  although  In  excess 
of  ten  years  of  age,  provided  that  after  talting  into  consideration  its  age  the 
horse  Is  found  to  be  "  suitable  for  military  serv^ice.* 


»» 


454.1. 

War  Department,  J.  A.  G.  O.,  June  26,  1918— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  on  the  question  whether  the  provi- 
sion of  G.  O.  No.  8,  W.  D.  1918,  authorizing  the  Quartermaster  General,  during 
the  war,  to  purchase  authorized  private  mounts  of  officers,  operates  to  amend 
that  provision  of  A.  R.  1095,  which  prohibits  the  purchase  of  officers'  mounts 
which  are  more  than  ten  years  of  age.  This  question  arises  in  connection  with 
the  application  of  Lieut.  CoU  A.,  Signal  Corps,  for  the  sale  to  the  Goreraraent 
of  a  private  mount, which,  is  14  years  of  age,  and  which  the  Quartermaster 
Corps  has  decttned  to  purchase  because  of  the  provision  in  A.  R.  1095,  relating 
to  the  purchase  of  private  mounts  of  officers  under  certain  conditions  therein 
prescribed  and  dedariug  that  "  horses  that  are  unsound  in  any  respect,  or  that 
exceed  the  age  of  ten  yearsi^  will  not  be  purchased.'* 

2.  The  provision  of  G.  O.  No.  8,  W.  D.  1918,  on  the  subject,  reads  as  follows : 
"  VI.  The  Quartermaster  General  Ls  hereby  authorized,  for  the  duration  of  tlie 

war,  under  plans  of  purchase  of  public  animals,  approved  by  the  Secretary  of 
War  July  8,  1917,  to  purchase  any  authorizd  private  mount  the  property  of  an 
officer  on  duty  in  Washington,  D.  C,  or  on  such  duty  elsewhere  as  to  make  it 
inconvenient  or  undesirable  to  own  or  keep  a  private  mount,  which  is  suitable 
for  military  service.  He  is  authorized  to  purchase  said  mounts  in  the  same 
manner  and  for  a  purchase  price  not  to  exceed  the  maximum  price  allowed  for 
the  purchase  of  each  class  of  public  animal  under  the  present  plan  of  purchase, 
said  purchase  price  to  be  fixed  by  the  inspecting  officer  according  to  his  ap- 
praisal of  the  value  of  the  animal.  Such  animals  as  may  be  purchased  under 
this  authority  by  the  Quartermaster  General  to  be  transferred  to  such  place  as 
is  most  convenient  and  desirable  for  the  Government,  considering  economy  and 
necessity  for  the  services  of  the  animals.** 

This  provision  authorizes  the  Quartermaster  General,  for  the  duration  of  the 
war,  under  plans  of  purchase  of  public  animals  approved  by  the  Secretary  of 
War,  July  8,  1917,  to  purchase  any  authorized  private  mount  of  an  officer,  un- 
der the  conditions  therein  mentioned,  which  la  suitable  for  military  service. 
The  plans  of  purchase  referred  to,  approved  by  the  Secretary  of  War.  July  8, 
1917,  simply  authorize  the  purchase  of  public  animals  in  the  open  market  with- 
out the  necessity  of  entering  into  formal  contracts.  The  plans  do  not  specify 
any  age  limit.  The  order  authorizes  the  purchase  of  private  mounts  oi  officers 
under  the  same  conditions  as  the  purchase  of  horses  would  be  made  in  the  open 
marliet,  the  only  restriction  being  with  reference  to  the  price  and  the  require- 
ment that  the  Iwrse  must  be  "  suitable  for  military  service."  Tlie  provision  does 
not  amend  A.  R.  1095,  but  merely  supersedes  it  for  the  time  being.  It  follows, 
therefore,  that  an  officer's  authorized  private  mount  over  ten  years  of  age  may 
be  purchased  by  the  Quartermaster  Corps,  if,  taking  into  consider  a  tk>a  its  age, 
it  is  found  to  be  **  suitable  for  military  service.' 


»» 


PrSUC  PROPERTY:  Sale  <»f  Supplies  to  Young  Wowcft's  ebri^tian  Asse- 
elation  Hoattss  House  at  Camp  or  €aiitoftiiie»t« 

By.  the  act  of  Jfay  10,  1918  (40  Stat.  548),  the  President  is  authorized,  dur- 
ing the  existing  emergency,  to  sell  supplies,  material,  or  other  property  hereto- 
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fore  or  hereafter  purchased,  acquired,  or  manufactured  by  the  United  States  in 
connection  with  or  incident  to  the  pi-osecution  of  the  war  to  any  person,  partner- 
ship, association,  or  corporation.  The  act  further  provides  that  any  moneys 
received  by  the  United  States  as  the  proceeds  of  any  such  sale  shall  be  turned 
Into  the  Treasury  of  the  United  States  and  a  full  report  thereof  submitted  to 
Congress.  Under  authority  of  this  statute,  the  Secretary  of  War,  representing 
the  Presf  Jent,  may  authorize  the  sale  of  needed  supplies  to  the  Young  Women's 
Christian  Asfweiation  for  use  in  connection  with  their  hostess  house  within 
militaiy  reservations. 

40a32. 

War  Department,  J.  A.  G.  0.,  June  26,  1918.— To  The  Adjutant  General. 

1.  In  connection  with  a  request  from  the  camp  quartermaster.  Camp  Cody, 
Deming,  N.  Mex.,  for  approval  of  his  action  in  discontinuing  the  sale  of  quar- 
termaster supplies  to  the  Young  Women's  Christian  Association  hostess  house 
at  that  camp,  in  view  of  the  opinion  of  this  office  (Dig.  Ops.  J.  A.  G.  Jan.  1, 191S, 
p.  18),  the  Quartermaster  General  requests  that,  unless  the  law  specifically  pro- 
hibits such  sales,  authority  be  granted  for  their  continuance.  The  matter  is 
refiprred  to  this  office  for  remark,  attention  being  invited  to  Ajrmy  Regulations 
1245,  which  authorizes  the  sale  of  subsistence  supplies  to  civilians  connected 
with  the  Army  "  at  remote  places  or  in  the  field  where  food  can  not  otherwise 
be  procured." 

2.  Subsequently  to  the  rendering  of  the  opinion  of  this  office  of  January  1, 
1918,  suprn,  In  which  it  was  held,  in  respect  of  associations  and  organizations 
other  than  the  Red  Cross  and  the  Young  Men*s  Christian  Association,  that  there 

•was  no  authority  for  the  sale  of  military  supplies  to  them,  there  has  been  enacted 
the  act  of  May  10,  1918  (40  Stat.  548),  which  authorizes  the  Tresident,  during 
the  existing  emergency,  to  sell  supplies,  material,  or  other  property  "  heretofore 
OP  hereafter  purchased,  acquired,  or  manufactured  by  the  United  States  in 
eonnection  with,  or  Incidental  to,  the  prosecution  of  the  war,  to  any  person,  part- 
nership, association,  or  corporation." 

The  act  further  provides  that  any  moneys  received  by  the  United  States  as 
the  proceeds  of  any  such  sale  shall  be  turned  into  the  Treasury  of  the  United 
States  and  a  full  report  thereof  submitted  to  Congres.s.  Under  authority  of 
this  statute,  the  Secretary  of  War,  representing  the  President,  may,  in  the 
opinion  of  this  office,  authorize  the  sale  of  needed  supplies  to  the  Young 
Women*s  Christian  Association  for  use  In  connection  T\ith  their  hostess  houses 
witbin  military  reservationa  This  office  Is  not  advised  that  authority  has 
heretofore  been  granted  under  this  statute  for  such  sales. 


APPROPRIATIONS:  FnMIe  Property;  Neeesslty  of  Auroral  of  Expend!- 
inreft  by  Seeretmry  of  War. 

The  proviso  contained  In  ^he  Army  appropriation  act  of  May  12,  1917  (40 
Stat.  40,  74),  "that  hereafter  no  expenditure  exceeding  $5,000  shall  be  made 
upon  any  building  or  military  post  or  grounds  about  the  same  without  the 
approval  of  the  Secretary  of  War,  upon  detailed  estimates  submitted  to  him," 
applies  only  to  expenditures  In  the  erection  or  construction  of  a  building  at  a 
military  post  or  any  improvement  of  the  grounds  about  the  same,  and  not  to 
expenditures  for  land  acquired  by  requisition  and  purchase  or  by  condemnation. 

386. 

War  Heportnient,  J.  A.  G.  O.,  June  27,  1918.— To  the  Chief  of  StaflP. 

1.  The  opinion  of  this  office  is  desired  on  the  question  whether  the  approval 
of  the  Secretary  of  War  of  expenditures  for  land  requisitioned  or  commandeered 
is  required  by  the  proviso  contained  In  the  Army  appropriation  act  of  May  12, 
1917  (40  Stat.  40,  74). 

"That  hereafter  no  expenditure  exceeding  $5,000  shall  be  made  upon  any 
building  or  military  post  or  grounds  about  the  same  without  the  approval  of 
the  Seci'etary  of  War,  upon  detailed  estimates  submitted  to  him." 

2.  The  meaning  of  this  provision  is  not  clear ;  but  It  is  believed  that  it  should 
be  constiTjed  to  cover  any  expenditure  in  the  erection  or  construction  of  a  build- 
ing at  a  military  post  or  any  improvement  of  the  grounds  about  the  same  with- 
out the  approval  of  the  Secretary  of  War,  as  required  by  the  provision.  So 
coDStnied,  it  would  apply  to  expemlitures  by  way  of  Improvements  upon  mili- 
tary reservations,  and  not  to  expenditures  for  land  acquired  by  requisition  and 
purchase  or  by  condemnation. 
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DISCHARGE:  SeleetlTe-Draft  Act;  Dispositioii  of  Ineligible  Person  In- 
daeted  into  Military  Seryiee. 

Where  error  in  classification  of  a  registrant  is  made  by  a  local  board  whereby 
iin  ineligible  person  is  inducted  into  military  service,  the  mustering  officer  at 
the  mobilization  camp  should  receive  and  accept  such  soldier  upon  the  record 
of  induction.  Upon  proper  proof  of  the  error  in  classification  and  of  the 
ineligibility  of  such  soldier,  he  may  be  discharged. 

334.3.  June  27,  19ia 


EFPICIENCT  BOARDS:  Authority  to  Appoint 

The  amendment  to  Army  Regulations,  191,  embodied  in  section  IV,  General 
Orders,  No.  19,  War  Department,  1918,  does  not  conflict  with  the  provisions  of 
section  9,  selective-draft  act  of  May  18, 1917  (40  Stat  76,  82),  nor  embrace  the 
sanie  subject  matter.  The  amendment  exempts  from  the  control  of  department 
commanders  In  matters  pertaining  to  administration,  supply,  Instruction,  train* 
ing,  and  discipline,  all  organized  tactical  divisions  of  the  Regular  Army,  Na- 
tional Guard,  and  National  Army,  and  all  divisional  camps  and  cantonments  of 
the  National  Guard  and  the  National  Army.  The  "efficiency  boards"  provided 
for  in  section  9,  selective-draft  act,  perform  entirely  different  functions,  being 
required  to  examine  and  report  on  the  capacity,  qualification,  conduct,  and 
efl^ciency  of  commissioned  officers.  The  authority  and  jurisdiction  to  appoint 
these  "  efficiency  boards  "  Is  conferred  by  statute  upon  the  general  commanding 
a  division  or  higher  tactical  organization  or  a  territorial  department;  and  is 
not,  nor  can  It  be,  enlarged,  diminished,  delegated,  or  destroyed  by  the  said 
regulation.  A  camp  commander,  as  such.  Is  not  authorized  to  appoint  such  an 
efficiency  board  as  is  provided  by  said  section  9. 

334.4.  June  27,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  Acting  Camp  Judge  Advocate,  Headquarters,  Camp  Lee. 
Subject:  Opinions. 

1.  Your  communication  dated  June  20,  1918,  submits  the  following  questions 
for  opinion  which  will  be  answered  as  they  are  stated : 

(a)  Under  the  provisions  of  Army  Regulations,  191,  as  amended  by  section  4, 
General  Orders,  No.  19i  War  Department,  1918,  Is  a  general  commanding  a 
division  or  higher  tactical  organization  or  territorial  department  deprived  of 
jurisdiction  to  appoint  "efficiency  boards,"  as  provided  by  section  9,  selective- 
draft  act  (40  Stat  76,  82),  and  is  authority  to  appoint  such  "  efficiency  boards  *• 
conferred  on  camp  commanders  by  section  IV,  General  Orders,  No.  19,  War 
Department,  1918? 

Section  9,  selective-draft  act,  May  18,  1917,  supra,  4)rovldes : 
"  The  general  commanding  any  division  and  higher  tactical  organization  or 
territorial  department  is  authorized  to  appoint  from  time  to  time  military 
boards  of  not  less  than  three  nor  more  than  five  officers  of  the  forces  herein 
provided  for  to  examine  into  and  report  upon  the  capacity,  qualification,  con- 
duct, and  efficiency  of  any  commissioned  officer  within  his  command,  other  than 
officers  of  the  Regular  Army  holding  permanent  or  provisional  commissions 
therein.  Each  member  of  such  board  shall  he  superior  in  rank  to  the  officer 
whose  qualifications  are  to  be  Inquired  into,  and  If  the  report  of  such  board 
be  adverse  to  the  continuance  of  any  such  officer  and  be  approved  by  the  Presi- 
dent, such  officer  shall  be  discharged  from  the  service  at  the  discretion  of  the 
President  with  one  month's  pay  and  allowances." 

Section  IV,  General  Orders,  No.  19,  War  Department,  1918,  provides: 
"  I^aragraph  191,  Army  Regulations,  is  amended  so  as  to  exempt  from  the 
control  of  department  commanders,  in  all  that  pertains  to  administration,  sup- 
ply, instruction,  training,  and  discipline,  not  only  all  of  the  organized  tactical 
divisions  of  the  National  Guard  and  National  Army,  and  troops  attached  thereto, 
after  they  have  arrived  at  the  divisional  camps,  General  Orders,  No.  137,  War 
Department,  October  30, 1917,  but  is  also  amended  so  as  to  exempt  from  the  con- 
trol of  department  commanders  in  the  matters  mentioned  all  Regular  Army  divi- 
sions after  they  have  arrived  at  divisional  camps,  and  also  dlAisional  camps  and 
cantonments  of  the  National  Guard,  the  National  Army,  and  the  Regular  Army." 
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**  Ih  case  division  commanders  and  tlieir  headquarters  are  moved  from  such 
camps  or  cantonments,  leaving  there  other  troops,  camp  and  cantonment  com- 
manders are,  by  direction  of  the  President,  empowered  as  above  in  regard  to 
administration,  supply,  instruction,  training,  and  discipline,  with  the  power  of 
appointing  general  courts-martial  whenever  necessary.'* 

This  amendment  to  Army  Regulations,  191,  when  carefully  examined,  does  not 
conflict  with  the  provisions  of  section  9,  selective-draft  act,  nor  embrace  the  same 
subject  matter.  The  amendment  exempts  from  the  control  of  department  com- 
manders in  matters  pertaining  to  administration,  supply,  instruction,  training, 
and  discipline,  all  organized  tactical  divisions  of  the  Regular  Army,  National 
Guard,  and  National  Army,  and  all  divisional  camps  and  cantonments  of  the 
National  Guard  and  the  National  Army,  while  the  "efficiency  boanls  "  provided 
for  in  section  9  of  the  selective-draft  act  perform  entirely  different  functions,  be- 
ing required  to  examine  and  report  on  the  capacity,  qualification,  conduct^  and 
efficiency  of  commissioned  officers.  The  authority  and  jurisdiction  to  appoint 
these  "  efficiency  boards  "  is  conferred  by  statute  upon  the  general  commanding 
a  division  and  higher  tactical  organization  or  territorial  department  and  can 
not  be  enlarged,  diminished,  delegated,  nor  destroyed  by  a  regulation.  If  the 
regulation  conflicted  with  the  statute,  the  statute  would  govern,  but  there  being 
no  apparent  conflict  and  each  being  intended  to  perform  different  functions, 
both  the  regulations  and  the  statute  can  be  given  full  force. 

It  is  the  view  of  this  office  that  a  c*amp  commander,  as  such,  is  not  authorized 
to  appoint  an  efficiency  board,  as  provided  by  section  9,  selective-draft  act. 

2.  (6)  Should  the  reward  provided  for  by  section  50,  Selective  Service  Regula- 
tions (P.  M.  G.  O.,  Form  999).  be  paid  to  the  arresting  officer  for  the  apprehension 
and  delivery  of  a  deserter  upon  presentation  of  P.  M.  G.  O.  Form  1021,  certi- 
fying that  inquiry  by  the  local  board  has  been  made  and  the  desertion  found  to 
be  willful,  when  the  arresting  officer's  statement  or  other  evidence  shows  that 
no  such  inquiry  or  examination  was  made? 

In  an  opinion  of  this  office  dated  May  25,  1918  (Ops.  J.  A.  G.  251),  It  was  held : 
"  Under  sections  49,  50,  51,  and  140  of  said  Regulations,  local  boards  have 
jurisdiction  to  determine  the  fact  in  any  particular  case  before  them  whether  the 
alleged  deserter  willfully  intended  to  evade  military  service,  and  they  are  author- 
ize<l  if  they  find  in  the  affirmative  to  give  to  the  officer  making  the  arrest  a 
certificate  which  entitles  him  upon  presentation  at  the  camp,  post,  or  station  to 
which  he  is  sent  by  the  local  board  with  the  prisoner  to  be  paid  a  reward  of 
$50.  No  authority  is  given  in  the  regulations  to  anyone  to  review  the  findings 
of  the  local  boards  upon  which  the  arresting  officer's  right  to  the  reward  is 
founded.  This  means  that  if  there  are  any  facts  to  consider  and  decide  the 
decision  of  the  local  board,  so  far  as  th.e  payment  of  the  reward  Is  concerned,  is 
final.  It  was  so  held  by  this  office  in  an  opinion  dated  May  7, 1918  (Ops.  J.  A.  G. 
ante,  p.  339.)  Your  attention  is  also  invited  to  a  decision  of  the  Comptroller 
of  the  Treasury  (24  Comp.  Dec.  563).  Of  course,  in  the  case  of  a  certificate,  P. 
M.  G.  O.  Form  1021,  issued  by  a  board,  which  Is  not  based  upon  any  findings 
of  facts  pursuant  to  an  investigation,  but  is  palpably  an  attempt  to  defraud  the 
Government,  or  in  any  clear  case  of  fraud,  through  a  collusion  or  otherwise,  the 
reward  should  not  be  paid,  and  the  evidence  of  such  fraud  should  be  reported 
to  the  War  Department.  I  think,  however,  that  any  conclusion  against  a  local 
board  of  bad  faith  or  fraud  should  be  based  ui)on  very  clear  and  unmistakable 
evidence,  and  that  if  the  board  acts  upon  a  case  through  the  usual  procedure, 
making  an  investigation  and  deciding  the  facts  presented  to  It,  no  presumption 
of  fraud  should  be  entertained  merely  because  one  may  disagree  with  the  correc- 
tiveness  of  the  finding.  As  stated  above,  the  boards  are  given  sole  jurisdiction  to 
determine  the  issue  presented  with  reference  to  the  right  of  the  arresting  officer 
to  be  paid  the  reward,  and  their  findings  should  not  be  Impeached  in  the  ab- 
sence of  very  clear  evidence  of  fraud." 

Question  (6)  Is,  therefore,  answered  that  unless  there  is  clear  and  unmis- 
takable competent  evidence  of  a  palpable  attempt  to  defraud  the  Government 
or  a  showing  of  fraud  or  bad  faith  on  the  part  of  the  local  board  in  the  Issuance 
of  certificate,  P.  M.  G.  O.  Form  1021,  the  action  of  such  local  boards  should  not 
be  lmpeache<l,  and  In  the  absence  of  such  evidence  the  reward  provided  by 
section  50,  Selective  Service  Regulations  (P.  M.  G.  O.  Form  999),  should  be  paid. 

3.  (c)  Where  error  has  been  made  by  a  local  board  In  classifying  a  felon 
in  Class  I  H  instead  of  ('lass  IV  H,  and  such  felon  has  be**n  forwarded  to  a 
mobilization  camp,  should  he  be  received  by  the  mustering  officer  or  returned 
to  the  local  board? 


502  OPIKIOKS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

In  tlie  specific  case  you  mentfon,  the  registrant,  owing  to  the  fact  that  he 
had  been  convicted  of  a  felony,  was  delinquent  in  filing  his  questionnaire  and 
was  a  prisoner  working  on  the  State  roads  of  Virginia  at  the  time  of  his 
registration  as  weU  as  when  his  questionnaire  was  filed.  The  fact  of  his 
conviction  of  a  felony  being  know*ii  by  the  local  board  and  shown  on  his  ques- 
tionnaire, it  was  tike  duty  Of  the  local  board  to  classify  him  in  Class  IV  H, 
Selective  Service  Regulations  (P.  M.  G.  O.  Form  999),  section  79,  Rule  XII,  but 
through  some  error  or  inadvertence  he  was  t^lassified  in  Class  I  H.  He  was 
later  forwarded  to  a  mobilization  camp,  where  the  mustering  officer  refused  to 
receive  him  and  he  was  returned  to  the  local  board. 

This  man  was  regularly  inducted  into  the  service  by  the  local  board,  although 
he  was  ineligible,  and  was  as  completely  in  the  military  service,  so  far  as  the 
induction  records  of  the  local  board  are  concerned,  as  if  fully  qualified.  The 
fact  that  error  was  made  in  his  classification  in  no  way  affects  the  fact  that 
he  was  inducted  into  the  service,  and  being  classified  in  Class  I  H  did  not 
necessarily  show  that  he  was  ineligible  to  induction  or  improperly  classified. 
The  questionnaire,  P.  M.  G.  O.  Form  1001  A,  after  providing  for  divisions 
A,  B,  C,  D,  E,  and  F  in  Class  I  also  provides  other  divisions  in  that  class 
*'  for  registrants  not  included  in  any  other  division  of  this  schedule,**  which 
ver>'  properly  could  be  marked  G,  H,  or  other  letters  to  distinguish  them. 
Section  269,  Selective  Service  Regulations  (P.  M.  G.  O.  Form  999). 

In  a  letter  from  this  office  dated  April  17,  1918,  to  The  Executive  Secretary, 
War  Committee  of  the  bar  of  the  City  of  New  York,  N.  Y.,  it  was  stated : 

"  The  method  of  discharging  men  erroneously  inducted  into  service  under 
the  selective-draft  act  is  prescribed  in  a  telegram  dated  November  18,  1917, 
from  the  Provost  Marshal  General  to  all  National  Army  and  National  Guard 
cantonment  commanders,  as  follows : 

"  Except  as  hereafter  provided,  cases  of  men  already  inducted  into  military 
service  ^ViIl  not  hereafter  be  reopened  by  local  or  district  boards,  but  any 
person  who  has  been  so  inducted  and  who  claims  that  he  has  not  had  a  full 
and  fair  hen  ring  or  a  full  and  fair  opportunity  to  be  heard,  or  that  the  board 
has  exceeded  its  Jurisdiction  or  substantially  violated  the  selective-draft  act, 
may  apply  to  his  commanding  officer  wltldn  seven  days  after  his  arrival  at 
camp  to  be  discharged  from  the  Army  under  the  provisions  of  Army  Regula- 
tions 139.  If  the  commanding  officer  desires  Information  of  the  facts  of  a 
particular  claim  so  presented  or  the  circumstances  of  its  hearing,  he  may 
request  the  adjutant  general  of  tlie  State  to  investigate  and  report  upon  such 
facts  and  circumstances.  Cases  of  men  inducted  into  the  service  under  the 
provisions  of  Compiled  Rulings  No.  12  (m),  subparagraph  A,  page  7,  may  still 
be  reopened  at  the  request  of  the  adjutant  general  of  the  State,  as  provided 
therein.  There  will  be  a  few  cases  of  men  who  had  been  in  a  mobilization 
camp  more  than  seven  days  on  November  13.  These  men  should  be  permitted 
to  present  their  cases  for  consideration  of  the  commanding  officer  if  they  so 
ilesire  within  a  reasonable  time  after  the  date  hereof.  There  will  also  be  a 
few  cases,  heretofore  reopened  by  a  local  or  district  board,^where  the  request 
of  the  adjutant  general  of  the  State  to  discharge  a  man  ought  to  be  honored 
by  the  commanding  officer.  Tliese  cases  will  be  taken  up  with  the  commanding 
officer  by   special  correspondence   by   the   State   adjutant   general." 

"  This  method  of-  procedure  will  be  followed  instead  of  the  opinion  of  this 
office  of  November  22,  1917."     (Dig.  Ops.  J.  A.  G.,  Jan.  5,  1918,  p.  20.) 

In  the  instant  case,  the  registrant  having  been  inducted  into  the  service  by 
the  local  board,  should  have  been  received  and  accepted  by  the  mustering 
officer  at  tlie  mobilization  camp,  and  upon  the  facts  of  the  error  in  classifica- 
tion becoming  known  and  the  ascertainment  that  the  registrant  was  Ineligible 
and  morally  unfit  for  military  service,  he  should  have  been  discharged  upon  his 
own  appliciition,  if  such  was  made  in  conformity  to  tlie  telegraphic  order 
above  quoted ;  and  if  no  such  application  was  made,  then  his  discharge  should 
have  been  accomplished  under  authority  of  Army  Regulations  139. 

Question  (c)  is,  therefore,  answered  that  where  error  in  classification  of  a 
registrant  is  made  by  a  local  board  whereby  an  ineligible  person  is  inducted 
into  military  service  the  mustering  officer  at  the  mobilization  camp  should 
receive  and  accept  such  soldier  upon  the  record  of  induction,  but  upon  proper 
proof  of  the  error  in  classification  and  of  the  ineligibility  of  such  soldier  to  be 
Inducted  Into  military  service  he  should  be  discharged.  * 
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PUBLIC  PBOPEBTY:  Poftsesslon  of  Land  aniLer  Proeareueut  Order. 

The  United  States  took  possession  of  certain  land  under  a  procurement  order. 
It  being  desired  to  obtain  title  by  purchase,  an  option  was  secured.  Although 
the  option  of  purchase"  conferred  no  title,  the  United  States  has,  by  virtue  of  the 
procurement  order,  the  right  of  possession  and  occupancy  of  said  land  and  may 
exclude  all  persons  therefrom. 

680.4. 
War  Department,  J.  A.  G.  O.,  June  27, 1918.— To  The  Adjutant  General. 

1.  These  papei-s  are  referred  to  this  office  for  remarli,  and  the  facts  dlsclosefl 
are  as  follows: 

The  United  States,  under  a  procurement  order,  dated  April  8,  1918,  P-6263- 
800  B,  has  taken  the  possession  of  and  is  occupying  a  tract  of  land  consisting  of 
11  acres  at  Fort  Lee,  near  Richmond,  Va.,  purporting  to  be  owned  by  one  B, 
and  situated  in  the  center  of  the  tract  known  as  the  Jonesboro  tract,  whirti 
the  United  Slates  is  acquiring.  The  United  States  desires  to  obtain  the  title 
by  purchase,  and  has  secured  an  option  from  B,  the  owner  of  this  tract.  Upon  a 
search  of  the  title,  It  developed  that  more  than  50  per  cent  of  the  interest  In 
the  land  was  outstanding  in  the  heirs  of  a  former  owner  and  the  remainder  in 
B.  B  has  not  tendered  a  deed  to  the  United  States,  and  the  United  States  has 
no  title  In  fee  to  the  land  but  has  the  right  of  poasesslon  and  occupancy  con- 
ferred by  the  service  of  the  procurement  order. 

2.  After  signing  the  option  agreement,  B,  the  owner  of  the  land,  has  transferred 
his  Interest  to  an  attorney  at  Richmood,  Va.,  by  name  of  6,  who  had  notice  uf 
the  caption  agreement.  G  now  demands  the  right,  on  behalf  of  B  and  himself, 
to  enter  upon  such  land  for  the  purpose  of  cutting  timber.  It  is  evident  tliat 
G*s  object  is  not  to  cut  the  timber  but  to  demonstrate  his  rights  as  owner.  The 
commandant  of  the  Richmond  Bag  Loading  Plant,  at  Richmond,  Va.,  states, 
June  19,  1918,  that  he  has  refused  permission  to  enter  this  tract  to  any  one 
for  any  purpose,  and  will  continue  to  do  so  in  the  absence  of  orders  from  higher 
authority. 

3.  In  the  opinion  of  this  office  the  option  of  purchase  confers  no  title  to  the 
laud  upon  the  United  States,  but  that  the  United  States  has  the  right  of  posses- 
sion and  occupancy  under  the  procurement  order.  This  ri^t  of  possession  and 
occupancy  is  sufficient  basis  for  the  commanding  officer  to  exclude  all  persons 
therefrom.  If,  however,  the  United  States  desires  to  obtain  title  in  fee  to  this 
property,  under  the  conditions  shown  to  exist  by  these  papers,  and  the  com- 
plicated state  of  the  title,  it  would  seem  advisable  to  place  the  matter  before 
tlie  Attorney  General  with  a  request  to  instruct  the  proper  United  States  Attor- 
ney to  take  proper  proceedings  for  condemnation  of  the  property. 


WAR :  Commatatlen  of  RatioBS  for  Prisoners  of  War  In  HospitaL 

The  authority  in  Army  Regulations,  1212,  for  the  payment  of  commutation 
of  rations  for  prisoners  in  hospitals  includes  general  prisoners  of  war.  This 
construction  Is  considered  as  all  the  more  Justified  because  of  the  provisions  of 
Article  VII  of  The  Hague  Convention  that :  "  The  Government  into  whose  hands 
prisoners  of  war  have  fallen  is  bound  to  maintain  them.  Failing  a  special 
agreement  between  the  belligerents,  prisoners  of  war  shall  be  treated,  as  re- 
gards food,  quarters,  and  clothing,  on  the  same  footing  as  troops  of  the  Govern- 
ment which  has  captured  them.'* 

383.a 

War  Department,  J.  A.  G.  O.,  June  27, 1918.--To  The  Adjutant  General. 

1.  The  commandant  of  the  War  Prison  Barracks  No.  1,  Fort  McPherson,  Ga., 
raises  the  question  whether  commutation  of  rations  can  be  paid  for  prisoners 
of  war  in  hospital,  under  Army  Regulations  1212,  C.  A.  R.  No.  66,  Dec.  31,  1917, 
which  provides  that  "  while  sick  in  hospital  the  ration  of  enlisted  men  ♦  ♦  • 
and  of  prisoners  will  be  commuted  at  the  rate  of  60  cents  a  ration."  The  ques- 
tion has  been  referred  to  tliis  office  for  an  opinion,  attention  being  invited  to 
Army  Regulations,  1473,  which  provides  that  it  shall  be  the  duty  of  mwllcal 
officers  and  contract  surgeons  to  attend  prisoners  of  war. 

2.  In  the  appropriations  for  the  support  of  the  Army  under  the  heading, 
**  Subsisencc  of  the  Army  "  (40  Stat.  40,  50),  provision  is  made  for  the  issue  of 
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rations  to  enlisted  men  and  others  as  therein  prescribed,  including  "g^ieral 
prisoners  of  war  ♦  ♦  ♦,  and  general  prisoners  at  posts."  It  is  further  pro* 
vided  under  the  same  heading  for  payment  of  the  regulation  allowance  of  com- 
mutation in  lieu  of  rations  for  enlisted  m^n  and  others  while  In  hospital,  in* 
eluding  "general  prisoners  sick  therein,"  such  commutation  "to  be  paid  to  the 
surgeon  In  charge."  While  the  latter  provision,  for  the  payment  of  commuta- 
tion, does  not,  in  terms,  specify  prisoners  of  war,  it  is  the  view  of  this  oflBce 
that  the  language  "  general  prisoners  sick  therein  "  should  l>e  held  to  include  all 
general  prisoners  sick  in  hospitals,  including  "general  prisoners  of  war."  This 
construction  is  considered  as  all  the  more  justified  because  of  the  provisions  of 
article  VII  of  The  Hague  Convention,  reading  as  follows : 

"Art.  VII.  The  Government  into  whose  hands  prisoners  of  war  have  fallen  Is 
bound  to  maintain  them. 

"  Failing  a  special  agreement  between  the  belligerents,  prisoners  of  war  shall 
be  treated,  as  regards  food,  quarters,  and  clothing,  on  the  same  footing  as  the 
troops  of  the  Government  which  has  captured  them." 

3.  In  the  opinion  of  this  office  the  authority  of  Army  Regulations,  1212,  for 
the  payment  of  commutation  of  rations  for  prisoners  in  hospitals  includes  gen- 
eral prisoners  of  war. 

APPROPRIATIONS:  Repairs  to  Armories  Occapied  by  National  Onard  in 
Federal  Service* 

A  State  armory  was  occupied  as  permanent  quarters  by  a  National  Guard 
organization  called  into  the  Federal  service.  This  occupation  was  under 
Special  Regulations,  No.  55,  1917,  Mobilization,  National  Gtfard,  and  pursuant 
to  authority  from  the  Secretary  of  War  and  the  commanding  general.  Eastern 
Department  The  expense  of  repairs  to  such  armory,  made  necessary  by  the 
wear  and  tear  incidental  to  such  occupation,  should  be  paid  out  of  the  appro- 
priation for  "Barracks  and  quarters"  contained  in  the  act  of  May  12,  1917 
(40  Stat.  40,  55). 

158. 

War  Department,  J.  A.  G.  O.,  June  28,  1918.--To  The  Adjutant  General. 

1.  The  papers  in  reference  present  the  question,  out  of  what  appropriation 
the  amount  of  the  vouchers  annexed  should  be  paid.  These  vouchers,  aggregat- 
ing $464.47,  are  for  repairs  made  by  persons  and  corporations  to  State  armories 
at  Worcester,  Greenfield,  Boston,  and  Adams,  Mass.  All  of  these  repairs  were 
made  between  March  25  and  July  25,  1917,  during  the  time  that  the  armories 
were  occupied  as  permanent  quarters  by  the  companies  of  the  Second  and 
Ninth  Regiments,  National  Guard  of  Massachusetts,  called  into  the  Federal 
service  for  duty  as  guards  at  railroad  bridges,  etc.,  on  March  25,  1917,  by 
order  of  the  President.  Owing  to  lack  of  Qther  quarters,  these  organizations 
used  these  armories  as  permanent  quarters.  A  board  of  oflicers  has  examined 
the  vouchers  and  approved  the  items  and  found  that  they  were  necessary  re- 
pairs caused  wholly  by  the  occupancy  of  these  organizations  and  were  made 
necessary  by  wear  and  tear  incidental  to  such  occupancy,  and  have  recommended 
their  payment. 

2.  The  question  involved  is,  out  of  what  appropriation  they  should  be  paid. 
It  is  suggested  in  the  papers  that  they  may  be  paid  out  of  the  appropriation 
for  "Barracks  and  quarters,"  act  of  May  12, 1917  (40  Stat.  40,  55).  The  various 
armories  were  occupied  under  the  Special  Regulations^  No.  55, 1917,  Mobilization, 
National  Guard,  and  pursuant  to  authority  contained  in  telegrams  from  the 
Secretary  of  War  and  the  commanding  general,  Eastern  Department,  dated 
March  25,  1917.  They  were  the  barracks  and  quarters  of  these  organizations 
in  the  Federal  service.  Under  such  condition  it  is  the  opinion  of  this  office  that 
the  amount  of  these  vouchers  should  be  paid  out  of  the  appropriation  for 
•*  Barracks  anl  quarters  "  contained  in  the  act  of  Congress,  supra. 


DISCHARGE:   Soldiers   of   Arrested    Hental   BeTelopment   Who   Commit 
Offenses. 

When  an  officer  or  soldier  of  arrested  mental  development  is  charged  with 
the  commission  of  a  crime  he  should  ordinarily  be  brought  to  trial  therefor  in 
the  usual  manner,  care  being  taken  to  see  that  a  proper  presentation  is  made  to 
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the  court  of  all  facts  bearing  upon  the  question  of  mental  responsibility.  If  the 
^urt  should  determine  that  the  offender  has  sufficient  mentality  to  distinguish 
right  from  wrong  in  the  matter  of  the  particular  offense  charged,  he  may  prop- 
erly be  convicted  thereof  and  dishonorably  discharged  from  the  service  of  the 
United  States.  Any  other  punishment  which  might  be  awarded  should  be 
tempered  by  the  reviewing  authority  so  as  to  do  full  justice  in  the  case.  In 
cases  where  the  fact  of  mental  responsibility  sufficiently  appears  to  the  con- 
vening authority  to  cause  him  to  believe  it  to  be  unwise  and  unnecessary  to 
bring  a  particular  person  to  trial  by  court-martial  he  should*  without  attempting 
to  discharge  such  person  under  any  existing  provision  of  the  Regulations, 
Army  Regulations  126,  159,  466,  which  do  not  apply  to  a  case  of  this  character, 
forward  the  papers  to  the  War  Department  for  the  action  of  the  Secretary  of 
War,  pursuant  to  the  one  hundred  eighth  article  of  war,  with  a  statement 
of  his  recommendations  ui  each  case. 

220.8. 

War  Department,  J.  A.  G.  O.,  June  28, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  submits  to  this  office  for  remark  the  disposition  of 
Recruit  H.,  Infantry,  unassigned.  Recruit  Company,  General  Service  Infantry, 
involving  specifically  the  question  whether,  in  view^  of  the  proceedings  of  a 
board  of  officers  finding  Recruit  H.  "  physically  fit ;  mentally  unfit,  because  of 
mental  deficiency,"  he  can,  by  reason  of  mental  unfitness,  be  discharged  under 
the  provisions  of  Army  Regulations  126. 

2.  Prom  the  papers  in  reference  it  appears  that  Recruit  H.  is  charged  with 
deserting  the  service  of  the  United  States  on  April  26,  1918,  and  repiaining  ab- 
sent in  desertion  until  apprehended  at  Colorado  Springs,  Colo.,  May  15,  1918. 

It  furtlier  appears  that  the  commanding  officer  at  Fort  Logan,  Colo.,  recom- 
mends that  Recruit  H.  be  discharged  by  reason  of  mental  unfitness  because  of 
the  proceedings  of  a  board  of  medical  officers  convened  under  paragraph  7, 
Special  Orders,  No.  149,  War  Department,  1918,  the  report  of  said  board  being 
substantially :  That  while  Recruit  H.  is  "  physically  fit,"  he  is  "  mentally  unfit 
because  of  mental  deficiency  eight  years  low-grade  moron,  in  that  he  is  ruled 
by  his  emotions  and  has  not  sufficient  mentality  to  formulate  a  stable  Judg- 
ment of  conditions,**  and  recommending  that  he  be  not  tried  for  desertion  *'  be- 
cause of  his  defective  mentality,  which  rendered  him  irresponsible  "for  his 
delinquency."    Specifically  the  report,  ifUer  alia,  finds : 

"  1.  This  man  has  been  carefully  examined  and,  so  far  as  can  be  determined, 
does  not  suffer  from  psychosis,  which  means  any  disease  or  disorder  of  the 
mind. 

"2.  Terkes-Bridges  points  scale  method  of  psychometric  estimation  shows 
this  man  to  be  a  mental  defective  with  a  mentality  of  eight  plus  years. 

"3.  Because  of  his  defective  mentality  this  man  is  not  responsible  for  his 
actions. 

"  4.  He  is  unfit  for  service  and  his  discharge  is  strongly  recommended  for  the 
good  of  the  service.** 

3.  It  further  appears  from  the  second  indorsement  that  Maj.  Gen.  T.  H. 
Barry,  commanding  the  Central  Department,  requests  a  general  decision  to 
serve  as  a  precedent  in  similar  cases  by  which  to  determine  whether  or  not  a 
person  of  similar  mentality  should  be  presented  for  trial. 

4.  The  general  question  Involved  is  very  thoroughly  discussed  and  considered 
In  a  memorandum  attached  by  the  department  judge  advocate.  Col.  H.  C. 
Carbaugh,  retired.  He  refers  to  and  discusses  Army  Regulations  126,  159,  466, 
and  concludes  they  do  not  authorize  the  discharge  of  a  person  whose  dis- 
ability arises  solely  from  mental  deficiency  and  is  in  no  sense  the  result  of 
wounds  or  disease.  These  paragraphs  will  now  be  referred  to  and  their  bearing 
upon  the  facts  in  the  instant  case  shortly  considered. 

Army  Regulations,  126,  provides  that: 

"The  commanding  officer  will  cause  an  enlisted  man  who  has  been  appre- 
hended or  who  has  surrendered  as  a  deserter,  *  *  *  to  be  examined  by  a 
medical  officer  at  the  post  where  he  is  received.  *  *  *  If  the  examination 
shows  that  the  man  is  physically  unfit  for  service  and  desertion  is  admitted, 
the  department  commander  may  discharge  him  without  trial  by  reason  of  de- 
sertion and  physical  unfitness  for  service.** 

In  this  connection  attention  is  invited  to  the  papers  in  reference,  which 
disclose  that  Recruit  H.  made  and  signed  the  following  statement : 

"  I  admit  deserting  the  Service  of  the  United  States  at  Fort  Logan,  Colo.,  on 
August  26,  1918.** 
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Paragraph  126,  Ariny  Regulufions^  provides  for  discharging  an  enlisted  man 
who  is  charged  with  desertion  and  wlio  is  found  to  be  physically  unfit  for 
the  service  provided  the  desertion  is  admitted.  Snch  an  admission  is  found  in 
the  pr^f^nt  case,  but  can  the  d^artment  commander  receive  and  act  upon  this 
admission  if  made  by  a  man  so  mentally  deficient  ^'that  he  is  ruled  by  his 
emotions  and  lacks  sufficient  mentality  to  form  a  stable  judgment  of  condi- 
tions? *'  And  can  suc4i  mental  deficiency  he  regarded  as  a  physical  unfitness  for 
service  within  the  meaning  of  this  paragraph  of  the  Regulations?  If  an  en- 
listed man  who  admits  desertion  under  the  circumstances  to  which  this  Regu- 
lation applies,  possesses  sufficient  mentality  to  distinguish  between  right  and 
wrong,  there  is  no  doubt  that  his  admission  may,  in  a  proper  case,  be  receiveil 
ai\d  action  taken  under  Army  Regulations,  12(3i.  If,  however,  he  is  so  feelHe- 
niinded  as  to  be  incapable  of  forming  the  intent,  which  is  an  essential  element 
of  the  offense  of  desertion,  it  is  clear  that  he  can  not  make  the  legally  binding 
admission  which  the  Regulation  requires,  and,  in  such  a  case,  the  Regulation  can 
have  no  application,  regardless  of  whether  it  Is  held  that  siich  mental  defi- 
ciency may  be  regaVded  as  physical  unfitness  for  the  service.  It  is  equally  clear, 
however,  that  a  Regulation  dealing  with  physical  unfitness  can  not  properly  be 
construe<l  as  relatlikg  to  mental  unfitness.  Physical  relates  to  the  bodily  struc- 
ture as  opposed  to  things  mental,  and  physical  unfitness  can  not  be  said  to  nec- 
essarily result  from  mentbl  deficiency.  Paragraph  126,  Army  Regulations,  does 
not  apply,  therefore,  to  the  case  in  question. 

It  is  provideil  by  Army  Regulations,  159,  that: 

"  When  an  enlisted  man  is  permanently  unfitted  for  military  service  because 
of  wounds  or  disease,  he  should,  if  practicable,  be  discharged  on  certificate  of 
disability  before  the  expiration  of  tlie  term  of  service  in  which  the  disability 
was  incurretl." 

Clearly  a  disability  arising  from  mental  deficiency  largely  congenital,  is  not 
a  disability  on  account  of  "  wounds  or  diseasa"  The  word  "  disease  '*  w^hile 
sufiiciently  generic  to  cover  mental  as  well  as  i^ysical  disorders  is  in  its  popular 
and  usual  sense  meant  to  descrii>e  "  a  d^arture  of  a  state  of  health  of  tlie  body 
or  similar  disorders."  So.  in  no  event  could  a  person  suffering  from  a  disa- 
bility due  to  a  mental  disorder  of  a  congenital  nature  and  not  attributable  to 
physical  wounds  or  diseases  incurred  while  in  the  service,  be  discharged  by 
virtue  of  a  certificate  of  disability  evidencing  unfitness  for  military  service 
because  of  "  wounds  or  disease." 

I'aragraph  466,  Army  Regulations,  confers  upon  the  Secretary  of  War  the 
tM>\ver  to  discharge  an  insane  soldier  for  the  good  of  the  service.  The  authority 
so  conferred  is  not  applicable  to  the  Instant  case,  for  the  reason  that  defective 
mentality  is  not  necessarily  insanity.  Mental  unfitness  may  be  of  any  degree 
up  to  and  including  Insanity.  Mental  deficiency  is  a  matter  of  degree,  and  the 
same  is  true  of  insanity.  So  in  the  absence  of  a  finding  that  an  enlisted  man 
is  insane,  paragraph  466,  supra,  can  have  no  application. 

5.  The  one  hundred  eigiith  article  of  war  provides  with  reference  to  separa- 
tion of  soldiers  from  the  service : 

'*  No  enlisted  man  shall  be  discharged  from  said  service  before  his  term  of 
service  lias  expired,  except  by  order  of  the  President,  the  Secretary  of  War, 
the  conunanding  officer  of  a  department,  or  by  sentence  of  a  general  eourt- 
mnrtial." 

It  is  not  unlikely  that  In  the  process  of  bringing  men  into  the  service  through 
the  operation  of  the  draft  law,  some  men  of  arrested  mental  developmoit  may 
be  i)assGd  by  the  examining  oflicers  and  inducted  into  tl)e  service.  These  men, 
l>ecause  of  their  defective  mentality,  may  well  be  expected  to  commit  offenses 
ftir  which  they  will  sdoner  or  later  render  themselves  liable  to  trial  by  court- 
martial  and  it  is  possible  that  in  this  situation  their  defective  mentality  may  be 
first  discovered. 

These  cases  may  arise  at  any  post  or  camp  and  under  the  control  of  a 
department,  a  tactical  division,  or  a  camp  commander.  Under  the  article  of 
war  above  cited,  authority  to  separate  men  from  the  service,  under  the  cir- 
cumstances in  question,  can  not  he  legally  conferred  upon  a  commanding  officer 
other  than  a  department  commander;  and,  since  troops  at  camps  and  canton- 
ments liave  been  withdrawn  from  the  jurisdiction  and  control  of  department 
commanders,  generally,  it  is  not  believed  wise  to  require  department  com- 
manders  to  function  in  cases  of  this  nature  arising  in  forces  not  under  their 
jurisdiction  and  control.  Moreover,  in  the  general  case,  the  question  of  re. 
sponsibility  for  crime  is  ordinarily  one  to  be  determined  by  a  court  in  the  light 
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of  all  tlie  evidence  obtainable  Including  Uiat  which  may  be  given  by  a  board  of 
officers  convened  to  pass  upon  the  mental  condition  of  the  offender  In  question. 

6.  It  is  the  view  of  this  office,  therefore,  that  the  service  should  be  informed 
that  when  a  case  of  this  nature  arises  and  a  man  of  arrested  mental  de< 
velopment  is  charged  with  the  commission  of  a  crime,  he  should  ordinarily  be 
brought  to  trial  therefor  in  the  usual  manner,  care  being  talcen  to  see  that  a 
proper  presentation  is  made  to  the  court  of  all  facts  bearing  upon  the  questloti 
of  mental  responsibility.  If  the  court  should  determine  that  the  offender  has 
sufficient  mentality  to  distinguish  right  from  wrong  in  the  matter  of  tlie  par- 
ticular offense  charged,  he  may  properly  be  convicted  thereof  and  dislionorably 
discharged  from  the  -service  of  the  United  States.  Any  other  punishment 
which  might  be  awarded  should  be  tempered  by  the  reviewing  authority  so  as  to 
do  full  justice  in  the  case.  In  cases  where  tlie  fact  of  mental  responsibility 
sufficiently  appears  to  the  convening  authority  as  to  cause  him  to  believe  it  to 
be  unwise  and  unnecessary  to  bring  a  particular  person  to  trial  by  court* 
martial,  he  should,  without  attempting  to  discharge  such  person  under  any 
existing  provision  of  the  Begulations,  supra,  which,  as  shown  above,  do  not 
apply  to  a  case  of  this  character,  forward  the  papers  to  the  War  Department  for 
the  action  of  the  Secretary  of  War,  pursuant  to  Articles  of  War  108,  with  a 
statement  of  his  recommendations  in  each  case. 


OFFICE;  RETIREMENT:  Rank  and  Pay  of  Retired  Officer  Assigned  to 
Active  Dnty. 

A  first  lieutenant,  Veterinary  Corps,  retired,  who  has  served  14  years  on  tho 
active  list  and  1  year  as  a  retired  officer  assigned  to  active  duty,  is  entitled 
to  the  rank,  pay.  and  allowances  of  a  captain  under  section  24  of  the  national 
defense  act  of  June  3,  1916  (39  Stat.  166,  182). 

210.  2. 

War  Department,  J.  A.  G.  0.,  June  28,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  present  the  question  as  to  whether  a  first  lieic 
tenant.  Veterinary  Corps,  retired,  who  has  had  14  years'  service  on  the  active 
list,  and  1  year^  service  as  a  retired  officer  under  detail  to  active  duty  is 
entitled  to  be  promoted  to  the  grade  of  captain  on  the  retired  list 

The  case  presented  is  that  of  L.  E.  Willy oung,  who  was  appointed  a  veteri- 
narian and  assigned  to  the  Artillery  Corps,  January  24,  1903.  He  was  placed 
on  the  retired  list  January  25,  1917.  On  May  10,  1917,  he  was  ordered  to  active 
duty  and  on  May  10,  1918,  had  completed  15  years  of  service,  14  of  which  had 
been  portormcKl  on  the  active  list  and  1  of  which  had  been  performed  as  a 
retireil  officer  detailed  to  active  duty. 

2.  Under  se<-tlon  10  of  the  national  defense  act  (39  Stat.  1G6,  171),  the 
Veterinary  Corps  is  included  as  a  part  of  the  Medical  Department  of  thle 
Regular  Army,  and  under  section  16  of  tlKit  act  it  is  provided  that : 

*'  The  veterinarians  of  Cavalry  and  Field  Artillery  now  in  the  Army,  together 
with  such  veterinarians  of  the  Quartermaster  Corps  as  are  now  employ eil  in 
said  corps,  who  at  the  date  of  the  approval  of  this  Act  shall  have  had  less  than 
five  years'  governmental  .service,  may  be  appointed  in  the  Veterinary  Corps  as 
assistant  veterinarians  with  the  rank,  pay,  and  allowances  of  second  lieu- 
tenants; those  who  shall  have  had  over  five  years  of  such  service  may  bo 
appolnte<l  In  said  corps  as  assistant  veterinarians  with  the  rank,  pay,  and 
allowances  of  first  lieutenant ;  and  those  who  shall  have  had  over  fifteen  years 
of  such  service  may*be  appointed  in  said  corps  as  veterinarians  with  the  Vank, 
pay,  and  allowances  of  captain." 

Section  16  of  the  national  defense  act  further  provides  that : 

"  An  assistant  veterinarian  appointed  under  this  Act  shall,  for  the  first  five 
years  of  service  as  such,  have  the  rank,  pay  and  allowances  of  second  lieu- 
tenant ;  that  after  five  years  of  service  he  shall  have  the  rank,  pay,  and  allow* 
ances  of  first  lieutenant;  that  after  fifteen  years  of  service  he  shall  be  pro- 
moted to  be  a  veterinarian  with  the  rank,  pay,  and  allowances  of  captain,  and 
that  after  twenty  years'  service  he  shall  have  the  rank,  pay,  and  allowances  of 
a  major," 

Under  the  provisions  of  this  act  Lieut  Willyoung  was  undoubtedly  appointed 
an  assistant  veterinarian  with  the  rank,  pay,  and  allowances  of  a  first  lleuten- 
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ant,  as  his  services  entitled  him  to  be  so  appointed,  although  the  date  or  fact  of 
such  appointment  is  not  stated  In  the  papers  In  reference.  He  Is,  however, 
carried  in  the  Army  Directory  in  the  list  of  retired  officers  as  a  first  lieutenant. 
Having  been  appointed  as  an  assistant  veterinarian  in  the  Veterinary  Corps 
with  the  rank  of  first  lieutenant,  under  the  provisions  of  section  16  of  the 
national  defense  act,  this  officer  would  have  been  entitled  to  be  promoted  had 
he  remained  on  the  active  list  to  the  grade  of  veterinarian  with  the  rank,  pay, 
and  allowances  of  captain  after  15  years  of  service.  This  was,  in  effect,  the 
holding  of  this  office  in  the  case  of  Veterinarian  Alexander  MacDonald,  11th 
Cavalry  (Ops.  J.  A.  G.  88^12,  Sept.  5,  1916),  wherein  it  was  held  that  having 
20  years  of  service  to  his  credit  as  a  veterinarian  he  was  entitled  to  be  ap- 
pointed a  veterinarian  with  the  rank,  pay,  and  allowances  of  major  under 
section  16  of  the  national  defense  act,  and  that,  if  he  failed  to  pass  the  pre- 
scribed physical  examination,  he  would  be  entitled  to  be  placed  on  the  retired 
list  with  that  rank.    In  the  course  of  that  opinion  it  was  said : 

"  For  the  construction  that  a  veterinarian  now  in  the  service  who  has  Ijwd 
more  than  twenty  years'  governmental  service  would,  under  the  terms  of  the 
fourth  paragraph,  be  appointed  a  veterinarian  with  the  rank,  pay,  and  allow- 
ances of  captain,  thus  receiving  constructive  service  of  fifteen  years,  and  would 
after  five  years'  service  in  that  grade  attain  the  rank,  pay,  and  allowances  of 
a  major,  I  find  no  tenable  ground.  The  service  referred  to  in  the  fourth  para- 
graph of  the  section  under  discussion  does  not  speak  in  terms  of  constructive 
service,  but  of  actual  prior  service;  and,  in  view  of  the  fact  that  the  require- 
ment of  the  third  paragraph  is  for  service  as  such ;  that  is,  as  assistant  veteri- 
narian or  veterinarian,  I  am  unable  so  to  combine  the  paragraphs  as  to  sub- 
stitute prior  service  for  service  as  such  for  one  part  of  the  service  required  by 
the  third  paragraph  and  not  for  all  the  service  required  by  that  paagraph. 

I  am  therefore  of  the  opinion  that  Veterinarian  MacDonald  would,  if  ap- 
pointed, be  entitled  to  the  rank,  pay,  and  allow^ances  of  a  major,  and  therefore 
that  if  he  failed  to  pass  the  physical  examination  for  appointment,  he  should, 
under  the  terms  of  the  section  under  discussion,  be  retired  with  the  rank,  pay, 
and  allowances  of  that  grade."  (Ops.  J.  A.  G.  88-412,  Sept.  5»  1916.  See  also 
Ops.  J.  A.  G.  6-133,  July  3,  1916.) 

Section  24  of  the  national  defense  act  provides : 

"That  hereafter  any  retired  officer  who  has  been,  or  shaJl  be  detailed  on 
active  duty  shall  receive  the  rank,  pay,  and  allowances  of  the  grade,  not  above 
that  of  major  that  he  would  have  attained  in  due  course  of  promotion  if  he  had 
remained  on  the  active  list  for  a  period  beyond  the  date  of  his  retirement  equal 
to  the  total  amount  of  time  during  which  he  has  been  detailed  on  active  duty 
since  his  retirement.** 

It  Is  the  opinion  of  this  office  that  Lieut.  Willyoung  Is  entitled  to  the  benefit 
of  this  provision  of  section  24  of  the  national  defense  act.  At  the  time  of  his 
retirement  he  had  completed  14  years  of  service  on  the  active  list.  At  the  date 
of  his  retirement  he  was  an  assistant  veterinarian  with  the  rank  of  first  lieu- 
tenant, appointed  under  the  provisions  of  section  16  of  the  national  defense  act. 
If  he  had  continued  on  the  active  list  for  one  year  beyond  the  date  of  his  re- 
tirement he  would  have  been  entitled  to  promotion  to  the  grade  of  veterinarian 
on  the  active  list  with  the  rank,  pay,  and  allowances  of  captain.  He  has  been 
detailed  on  active  duty  for  more  than  a  year  since  his  retirement,  completing 
15  years  of  active  service  on  May  10,  1918.  Under  that  provision  of  section  24 
of  the  national  defense  act,  cited  above,  he  is  entitled  to  "  receive  the  rank, 
pay,  and  allowances  *'  of  captain  on  the  retired  list  from  and  after  that  date. 


PAY  AND  ALLOWANCES :  Statns  of  Reservist  on  Being  Beoalled  to  Colors. 

A  soldier  who  is  a  reservist  Is  entitled,  upon  being  recalled  to  the  colors, 
to  be  carried  on  the  rolls  in  the  grade  In  which  he  was  furloughed  to  the 
Reserve.  This  status  continues  until  such  time  as  he  is  given  a  regular  assign- 
ment in  another  grade,  when  he  becomes  entitled  to  the  pay  of  such  grade, 
even  though  the  same  be  less  than  the  pay  of  the  grade  in  which  he  was  fur- 
loughed. 

242.1. 

War  Department,  J.  A.  G.  C,  June  28,  1918.— To  The  Adjutant  General, 
1.  The  commanding  general.  Sixth  Division,  Camp  Wadsworth,  S.  C,  requestii 
a  decision  as  to  what  rate  of  pay  Sergt.  S.,  of  the  Sixth  Ammunition  Train, 
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Field  Artillery,  is  entitled.  This  soldier  is  a  member  of  the  Regular  Army 
Reserve,  having  been  furlougbed  to  the  Reserve  in  the  grade  of  sergeant, 
Quartermaster  Corps,  or  assistant  packmaster,  Field  Artillery.  In  an  opinion 
dated  September  7, 1917  (Ops.  J.  A,  G.  6-300)  this  office  held  that  upon  being  re- 
called to  the  colors  S.  was  entitled  under  the  statute  and  regulations  to  receivie 
the  pay  of  the  grade  of  sergeant,  Quartermaster  Corps,  "  until  such  time  as 
his  grade  may  be  legally  changed." 

His  commanding  officer  now  states,  in  the  seventh  indorsement,  that  the 
soldier  was  transferred  to  the  Sixth  Ammunition  Train  on  April  12,  1918, 
in  the  grade  of  sergeant,  the  grade  of  assistant  packmaster  not  existing  in  j 

that   organization,   and   he  inquires  whether  the  soldier  Is  now  entitled   to  ! 

pay  as  a  sergeant,  or  as  a  sergeant,  Quartermaster  Corps,  the  former  being  less  ' 

than  the  latter. 

2.  In  the  opinion  of  this  office  Sergt,  S.  is  entitled  only  to  the  pay  of  the 
grade  which  he  now  actually  holds,  i.  e.,  the  grade  of  sergeant,  Field  Artillery.  I 

Under  the  laws  and  regulations  he  was  entitled  to  be  carried  on  the  rolls  I 

In  the  grade  in  which  he  was  furloughed  to  the  Reserve  only  until  such  time 
as  he  was' transferred  to  some  other  grade.  In  other  words,  a  soldier  who  If  a 
reservist  is  entitled,  upon  being  recalled  to  the  colors,  to  be  carried  on  the 
rolls  in  the  grade  in  which  he  was  furloughed  to  the  Reserve  until  such  time  , 

as  he  is  given  a  regular  assignment  in  another  grade.  It  would  be  incon- 
sistent and  would  lead  to  confusion  for  a  soldier  to  occupy  one  grade  and 
be  paid  the  pay  of  another  grade. 


RETIREMENT:  Effect  of  Acoepting  Commigsioii  in  Temporary  Forces  Upon 
Stains  of  Retired  Enlisted  Man* 

The  acceptance  by  a  retired  enlisted -man  of  an  appointment  as  an  Army 
field  clerk  or  a  commission  in  the  temporary  forces  provided  by  the  selective 
draft  act  of  May  18,  1917  (40  Stat.  76),  does  not  affect  his  retired  statuh, 
except  to  suspend,  for  the  period  of  his  service  under  such  appointment  or 
commission,  his  right  to  retire<l  pay  and  allowances.  The  position  of  retired 
enlisted  men  is  analogous  to  that  of  pensioners.     (See  16  Comp.  Dec.  87,  92.) 

242.1. 

War  Department,  J.  A.  G.  0.,  June  28,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  on  the  question  whether  a  retired 
enlisted  man  who  received  an  appointment  as  an  Army  field  clerk  may  con» 
tinue  to  draw  his  pay  as  a  retired  enlisted  man  of  the  Army  while  in  receipt 
of  pay  and  allowances  as  such  field  clerk.  The  question  arises  out  of  the  case 
of  John  H.  Fanning,  a  retired  quartermaster  sergeant,  Quartermaster  Corps, 
who  was  appointed  an  Army  field  clerk  on  August  1,  1917,  at  $1,000  per  annum 
and  assigned  to  duty  at  the  cantonment  headquarters.  Camp  Kearny,  Calif. 
He  was  promoted  to  $1,200  May  18,  1918,  and  transferred  to  duty  at  the  head- 
quarters 40th  Division,  Camp  Kearny.  He  was  appointed  captain.  Quarter- 
master Corps,  National  Army,  with  rank  from  May  11,  1918,  and  accepted  such 
appointment  May  12,  1918.  The  question  raised  is  whether  his  status  from 
August  1,  1917,  to  May  11,  1918,  was  such  as  to  prevent  his  drawing  re- 
tired pay. 

2.  It  has  been  repeatedly  held  that  an  Army  field  clerk  has  a  military  status, 
and  since  he  holds  his  position'  under  appointment  by  the  Secretary  of  War 
his  status  is  assimilated  to  that  of  a  commissioned  officer.  With  respect  to 
pensions,  the  Commissioner  of  Pensions,  April  11,  1917,  says : 

"  It  is  held  by  this  department  that  one  who  served  under  a  commission  or 
appointment  from  the  Secretary  of  War  is  a  person  in  the  military  service 
for  pensionable  purposes.  (Stout  case,  19  P.  D.  149.)  The  status  of  the  field 
clerks  referred  to,  so  far  as  their  being  a  part  of  the  Military  Establishment 
is  concerned,  is  identical  with  that  of  paymasters*  clerks,  except  the  former 
have  not  the  right  of  retirement.    •    ♦    ♦ 

••  Specifically  responding  to  your  Inquiry,  this  bureau  holds  that  under  the 
laws  Just  quoted,  Revised  Statutes,  section  4724,  and  act  of  March  3,  1891  (26 
Stat.  1081, 1082),  no  pension  can  be  lawfully  paid  to  a  person  holding  the  posi- 
tion of  field  clerk  covering  the  period  of  such  service." 

3.  The  question  of  the  acceptance  by  retired  enlisted  men  of  a  commission 
In  the  temporary  forces  provided  by  the  selective  draft  act  of  May  18,  1917 
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(40  Stat.  76),  was  the  subject  of  an  <4>lntoti  by  this  office  rendered  August  II, 
1917  (Ops;  J.  A.  6.  88-0ai.2>,  In  whidi  it  was  said,  inter  oHa: 

"It  Is  not  beliieved  tliat  such  a  proivisloB,  a  provision  relating  to  retired 
enlisted  men  similar  to  that  providing  that  appointments  of  oflScers  of  the 
Regular  Army  to  tiie  temporary  forces  shall  not  vacate  their  permanent  com- 
missions nor  prejudice  their  relative  or  lineal  rank  in  the  Begolar  Army,  is 
necessary  to  preserve  tlie  status  of  retired  enlisted  men^  since  retired  enlisted 
men  are  regai*ded  not  as  officers  but  as  analogous  to  pensioners.  It  has  been 
held  by  the  Comptroller  (16  (Jomp.  Dec.  87,  92)  : 

** '  The  pay  whieb  enlisted  men  on  the  retired  list  receive  is  in  the  nature  of  a 
pension.  It  is  given  not  for  present  services  but  for  past  services^  L  e.,  services 
rendered  before  retirement.  In  this  respect  it  is  similar  to  a  pension  and  par- 
takes of  its  nature.  I  am  of  opinion  that  when  tlie  above-named  soldier  was 
accepted  in  the  Volunteers  bis  pay  on  the  retired  list  was  in  abeyance  during 
his  continuance  therein.'  '* 

And  in  an  ofrfnion  of  this  office,  dated  June  20,  ldl8,  C^M.  J.  A.  6.  220.8,  on 
the  question  wheth^  a  retired  enlisted  man  receiving  a  commission  wonld,  upon 
being  discharged  from  tbe  service  under  his  commission,  revert  to  his  prior 
retirement  status,  it  was  said,  i*iter  Ma: 

"  It  was^  In  fact,  decided  by  tbe  (Comptroller  in  the  ofrinion  jnat  quoted  that 
tlie  acceptance  by  a  retired  ^ilisted  man  of  a  commission  in  tbe  forces  provided 
by  tbe  act  of  May  18,  1917,  did  not  affect  his  retired  status  except  to  suspend, 
for  the  period  of  his  service  under  such  commission,  his  right  to  retired  pay 
and  allowatices;  that  upon  termination  of  his  commissioned  service  he  would 
automatically  revert  to  the  same  status  as  a  retired  enlisted  man  which  he 
o(*cupled  prior  to  the  acceptance  of  a  commission  in  the  temporary  forces;  and 
that  he  would  of  necessity  again  become  entitled  to  the  retired  pay  and  allow- 
ances of  an  enlisted  man  of  his  grade  on  the  enHsted  men*s  retired  list." 

4.  Under  the  opinions  and  decisions  referred  to  it  is  the  view  of  this  office 

'tjiat  an  Army  field  clerk,  while  serving  as  such,  may  not  continue  to  draw  his 

pay  as  a  retired  enlisted  man  of  the  Army,  but  that  upon  being  discharged  from 

the  service  as  an  Army  field  clerk  he  would  revert  to  his  pay  status  as  a  retired 

enlisted  man. 


SIGNAL  CORPS  ACT:  Selective  Draft  Act;  Method  of  Commissioning  Offi* 
eers  in  the  Air  Service. 

The  term  "  National  Army  "  was  first  used  as  an  administrative  term  to  des- 
ignate the  additional  and  temporary  forces  being  raised  for  the  period  of  the 
existing  emergency.  It  has  sometimes  been  used  to  refer  to  the  additional 
forces  authorized  by  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76,  as 
distinguished  from  the  Regular  Army,  the  National  Guard,  and  the  teraporai*y 
additions  to  the  Regular  Army.  In  Its  broadest  application  it  should  be  used 
to  designate  all  forces  employed  for  the  period  of  the  existing  emergency  as 
distinguished  from  those  which  belong  to  the  permanent  establishment.  Tlie 
term  "  Military  Establishment "  as  used  In  the  title  of  the  selective  draft  act 
and  the  term  "  the  Army  "  as  used  in  the  Signal  (IJorps  act  of  July  24,  1917 
(40  Stat.  243),  are  synonymous.  The  temporary  Increase  provided  for  In  the 
Signal  Corps  act  and  the  additional  forces  provided  for  In  the  selective  draft 
act  are  properly  designated  as  part  of  the  National  Army  when  that  term  is 
used  to  refer  to  all  those  temporary  forces  of  the  Military  Establlslmient  em- 
ployed during  the  exLsting  emergency. 

Under  the  selective  draft  act  there  is  ample  authority  for  Issuing  comml.s- 
sions  to  officers  of  the  Air  Service,  Division  of  Military  Aeronautics,  as  follows : 

"I  do  appoint  him In  the  Air  Service  (Aeronautics)   In  the  National 

Army  in  the  service  of  the  United  States,  to  rank  as  such  from ,  etc." 

An  officer  so  coramussioned  is  an  officer  of  the  Air  Ser\-ice.  Division  of  Military 
Aeronautics,  created  by  the  Executive  order  of  May  20,  1918,  and  his  com- 
mission has  tbe  effect  of  increasing  the  Signal  Corps  of  tlie  Army ;  that  is  to 
say,  his  coramls.slon  makes  him  a  part  of  the  Signal  Corps  of  the  Army  and 
may  be  regarded  as  either  an  "appointment"  or  an  "attachment"  to  the  said 
Corps,  as  administrative  convenience  may  require  within  the  mennlng  of  secthni 
2  of  the  Signal  Corps  act.  Inasmuch  as  this  Is  one  of  the  principal  purpo.ses 
contemplated  by  said  act,  and  as  sxich  act  is  to  be  construed  as  an  enlargement 
of  the  powers  conferred  upon  the  President  by  the  selective  draft  act,  9upra, 
the  appropriation  carrlecl  by  the  Signal  Corps  act  Is  available  for  the  payment 
of  officers  commissioned  In  the  Air  Service  In  the  National  Army  under  the 
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selective  draft  act»  and  no  legal  difficulty  Is  encountered  by  reason  of  the  fact 
that  the  Signal  Corps  act  makes  an  appropriation  for  the  purpose  of  carrying 
the  same  into  effect.  This  construction  not  only  makes  for  administrative  sim- 
plicity and  convenience,  hut  coincides  with  a  sound  view  of  what  the  Signal 
Corps  act  was  intended  to  accomplish. 

Section  37  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  189),  au- 
thorizes the  creation  of  a  section  of  the  Officers'  Reserve  Corps  corresponding 
to  the  Signal  Corps  of  the  Army,  and  section  2  of  the  Signal  Corps  act  author- 
izes the  President  "  to  promote,  appoint,  detail,  or  attach  as  temporary  officers 
In  the  Signal  Crrps,  including  the  Aviation  S^tion  thereof,  officers  of  ♦  ♦  ♦, 
the  Officers'  Hbserve  Corps.'*  These  two  sections  taken  together  authorize  the 
President  to  use  officers  of  the  Reserve  Corps  as.-freely  as  he  may  use  the  offi- 
cers of  the  Regular  Army  in  providing  the  necessary  commissioned  personnel 
for  the  forces  raised  under  the  Signal  Corps  act;  and  they  may  serve  therein 
under  their  Reserve  Corps  commissions  or  under  commissions  issued  either  under 
the  selective  draft  act  or  the  Signal  Corps  act 

210.1. 

tMemornDdnm  for  the  Secretary  of  War.] 

June  28,  1918. 

Subject :  l8.<m»nce  of  commissions  In  the  Air  Service. 

1.  In  your  memorandum  under  date  of  June  25, 1918,  you  -ask  for  an  expres- 
sion of  opinion  by  this  office  as  to  the  "  correct  method  of  commissioning  officers 
in  the  Air  Service."  Your  memorandum  Indicates  that  "  The  Adjutant  General 
Is  issuing  commissions  to  officers  in  the  Air  Service,  Division  of  Military  Aero- 
nautics, as  follows:  *!  do  appoint  him  second  lieutenant  in  the  Air  Service 
(Aeronautics)  in  the  National  Army  in  the  service  of  the  United  States,  to  rank 
as  such  from,'  etc."  You  state  further  that  it  is  contended  that  commissions 
for  officers  In  the  Air  Service  should.  In  fact,  be  issued  either  as  temporary 
officers  In  the  Regular  Army,  Signal  Corps,  Aeronautics  branch,  or  as  Reserve 
officers.  Signal  Corps,  Regular  Army,  and  that  this  contention  is  based  on  that 
fact  that  the  act  of  Congress  (40  Stat.  243)  which  appropriated  $640,(XX),000 
for  the  enlargement  of  the  Air  Service,  expressly  "  stipulated  the  character  of 
officers  to  be  appointed  in  such  enlargement,  and  is  entirely  separate  from  the 
provision  of  law  creating  and  authorizing  the  National  Army."  You  indicate 
also  that  there  should  be  considered  in  this  connection  the  fact  that  the  Presi- 
dent has  by  Executive  order  separated  the  Air  Service  from  the  Signal  (}orp8. 

2.  The  act  referred  to  by  you  (act  of  July  24,  1917,  40  Stat.  243)  provides 
"  tliat  for  and  during  the  existing  emergency  the  President  be,  and  is  hereby, 
authorized  to  increase  the  present  authorized  commissioned  and  enlisted 
strength  of  the  Signal  Corps  of  the  Army,  Including  the  Aviation  Section 
thereof."    Section  2  of  said  act  Is  in  part  as  follows : 

*'  That  to  provide  the  additional  commissioned  personnel  required  by  this  Act 
the  President  is  authorized  to  promote,  appoint,  detail,  or  attach  as  temi>orary 
officers  In  the  Signal  Corps,  including  the  Aviation  Section  thereof,  officers  of 
the  Regular  Army,  National  Army,  or  National  Guard,  or  the  Officers'  Reserve 
Corps,  or  to  appoint  temporarily  enlisted  men  of  the  Regular  Army,  enlisted 
men  of  the  Enlisted  Reserve  Corps,  or  persons  from  civil  life." 

In  section  5  of  the  said  act  It  is  provided : 

"  That  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  is 
authorlzetl  to  appoint  for  the  period  of  the  existing  emergency  such  general 
officers  of  appropriate  grades  as  may  i>f  necessary  for  staff  duty  and  for  duty 
with  such  brigades  and  divisions  of  the  troops  of  tl^  Signal  ciorps,  including 
the  Aviation  Section  thereof,  as  may  be  organized  by  the  President"  And  also 
that— 

"  Vacancies  in  all  grades  of  the  Regular  Army,  National  Army,  or  National 
Guard  resulting  from  the  temporary  appointment  of  officers  thereof  to  higher 
grades  shall  be  filled  or  vacated  as  provided  for  in  sections  eight  and  nine  of 
the  Act  authorizing  the  President  to  increase  temporarily  the  military  estab- 
lishment of  the  United  States  and  approvetl  May  eighteen,  nineteen  hundred 
and  seventeen." 

By  section  2  of  the  national-defense  act  (39  Stat.  166)  the  Regular  Army 
of  the  United  States-  Is  made  to  Include,  inter  alia,  a  Signal  C4>rp8,  which,  by 
section  13  of  the  act.  Is  made  to  consi.«it  of  "  one  Chief  Signal  Officer,  with  the 
rank  of  brigadier  general;  three  colonels;  eight  lieutenant  colonels;  ten  majors; 
thirty  captains;  seventy -five  first  lieutenants;  and  the  aviation  section,  which 
shall  consist  of    ♦     ♦     ♦." 


612  opmums  judge  advocate  general  of  akmt; 

Section  8  of  the  act,  to  which  you  refer,  the  act  approved  July  24,  1917, 
supra,  provides : 

"That  all  officers  and  enlisted  men  of  the  temporary  forces  of  the  Signal 
Corps,  including  the  aviation  section  thereof  provided  for  herein,  shall  be  In 
all  respects  on  the  same  footing  as  to  pay,  allowances,  and  pensions  as  perma- 
nent officers  and  enlisted  men  of  corresponding  grades  and  length  of  service  in 
the  Regular  Army. 

"  Provided,  That  nothing  in  this  act  shall  operate  to  decrease  the  present 
authorized  strength  of  the  Regular  Army  or  National  Army  heretofore  author- 
ized by  law." 

3.  These  provisions  of  the  statutes  clearly  indicate  that  the  Increase  in  the 
Signal  Corps  authorized  by  the  act  of  July  24,  1917,  was  intended  to  be  a 
temporary  increase  of  the  Signal  Corps  of  the  Army  and  that  it  was  to  be 
independent  of  and  in  addition  to  all  increases  in  the  Army  authorized  by 
prior  acts. 

In  an  opinion  written  by  this  office  under  date  of  January  26,  1918  (Ops. 
J.  A.  G.  210),  referring  to  the  act  of  July  24,  1917,  it  was  said : 

"  It  is  the  view  of  this  office  that  the  additional  conmiissloned  personnel  au- 
thorized by  this  act  are  to  be  given  temporary  commissions  in  the  Signal  Ooi-ps 
of  the  Army  under  authority  of  this  act.  While  their  status  assimilates  them 
to  the  National  Army,  they  are,  strictly  speaking,  neither  officers  of  the  National 
Army  nor  officers  of  the  Regular  Army,  but  are  a  temporary  additional  for<*e  to 
the  Signal  Corps  authorized  by  this  act." 

The  action  taken  by  the  President  in  the  Executive  order  of  May  20,  1918,  in 
transferring  under  the  authority  of  the  act  approved  May  20,  1918  (40  Stat. 
556),  the  Aviation  Section  of  the  Signal  Corps  from  the  jurisdiction  and  control 
of  tho  Chief  Signal  Officer  of  the  Arnvy  to  a  Director  of  Military  Aeronautics  to 
be  selected  and  designated  by  the  Commander  in  Chief  of  the  Army,  does  not 
affect  the  character  of  commissions  under  which  officers  may  be  serving  who 
are  assigned  to  the  Division  of  Military  Aeronautics.  It  is  simply  a  i-edis- 
tribution  in  part  of  the  powers  and  functions  of  Government  and  does  not  in 
any  case  require  a  new  form  of  commission  for  the  officers  affected  by  the 
transfer. 

4.  The  term  "National  Army"  was  first  used  as  an  administrative  term  to 
designate  the  additional  and  temporary  forces  being  raised  for  the  period  of  the 
existing  emergency.  It  has,  it  is  true,  sometimes  been  used  to  refer  to  the  addi- 
tional forces  authorized  by  the  act  of  May  18,  1917  (40  Stat.  76),  as  distin- 
guished from  the  Regular  Army,  the  National  Guard,  and  the  temporary  addi- 
tions to  the  Regular  Army.  In  its  broadest  application,  however,  It  should  be 
used  to  designate  all  forces  that  are  being  employed  for  the  jieriod  of  the  exist- 
ing emergency  as  distinguished  from  those  which  belong  to  the  permanent  estab- 
lishment. This  clearly  is  the  sense  In  which  it  is  used  in  section  8  of  the  act  of 
July  24,  1917,  in  which  it  is  provided : 

"That  nothing  in  this  act  shall  operate  to  decrease  the  present  authorized 
strength  of  the  Regular  Army  or  National  Army  heretofore  authorized  by  law." 

The  act  of  July  24, 1917,  is  designated,  inter  alia,  as — 

"An  act  to  authorize  the  President  to  Increase  temporarily  the  Signal  Corps 
of  the  Arm^." 

The  act  of  May  18,  1917,  is  likewise  designated  as — 

"An  act  to  authorize  the  President  to  increase  temporarily  the  Military  Estab- 
lishment of  the  United  States." 

Under  section  1  of  the  national-defense  act,  supra,  it  Is  provided  that  the  Army 
of  the  United  States  shall  consist  of — 

"The  Regular  Army,  the  Volunteer  Army,  the  Officers*  Reserve  Corps,  the 
Enlisted  Reserve  Corps,  the  National  Guard  while  in  the  service  of  the  United 
States,  and  such  other  land  forces  as  are  now  or  may  hereafter  be  authorized  by 
law." 

It  is  thus  seen  that  the  term  "  Military  Establishment "  as  used  in  the  title  of 
the  selective-draft  act  of  May  18.  1917,  supra,  and  the  term  "the  Army"  as 
used  in  the  Signal  Corps  act  of  July  24, 1917,  supra,  must  be  regarded  as  synony- 
nious,  and  the  temporary  Increase  provided  for  the  Signal  Corps  by  the  latter 
act  is,  equally  with  the  additional  forces  provided  for  In  the  act  of  May  24, 1917, 
supra,  properly  referred  to  and  designated  as  a  part  of  the  National  Army  when| 
that  term  Is  used  to  refer  to  all  those  temporary  forces  of  the  Military  Estab* 
llsliment  which  are  being  employed  during  the  existing  emergency. 

5.  It  Is  obvious  that  the  act  of  May  18,  1917,  in  so  far,  at  least,  as  it  refers 
to  matters  of  organization,  is  broad  enough  to  authorize  the  President  to  do 
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practically  everything  which  is  authorized  by  the  act  of  July  24,  1917.  There 
is,  however,  this  difference.  The  former  act  speaks  in  broad  terms  of  general 
authority.  Under  it  the  President  is  given  the  freest  possible  hand  in  organiz- 
ing such  additional  forces  as  he  might  deem  necessary  and  there  is  nowhere  to 
be  found  anything  which  may  be  construed  as  au  expression  of  the  views  of 
Congress  as  to  the  measure  of  enlargement  which  should  be  made  In  any  branch 
of  the  service.  The  act  of  July  24, 1917,  on  the  other  hand,  deals  specifically  with 
one  particular  branch  of  the  Army  and  not  only  indicates  the  opinion  of  Con- 
gress as  to  the  importance  which  should  attach  to  this  particular  brancii  of  the 
Army  and  the  measure  of  its  enlargement,  but  gives  the  President  full  power 
and  authority  to  make  the  enlargement  both  effective  and  efficient.  In  this  view 
of  the  ca.se  there  is  nothing  contained  In  the  act  of  July  24,  1917,  which  can 
properly  be  construed  as  even  impliedly  prohibiting  the  President  from  resort- 
ing t^  the  authority  contained  in  the  act  of  May  18,  1917,  in  enlarging  the  Signal 
Corps  of  the  Army  rather  than  to  that  contained  in  the  act  ef  July  24,  1917, 
should  he  deem  such  action  desirable.  Viewed  in  this  light,  the  latter  act  must 
be  regarded  as  an  enlargement  of  and  not  a  restriction  on  the  power  conferred 
by  the  former.  Nor  is  this  view  inconsistent  with  that  part  of  section  8  of  the 
act  of  July  24,  1917,  which  provides  that  nothing  in  that  act  "  shall  operate  to 
decrease  the  present  authorized  strength  of  the  Regular  Army  or  the  National 
Army  heretofore  authorized  by  law,"  for  the  reason  that  construing  that  act  as 
an  enlargement  of  the  powers  conferred  by  the  act  of  May  18,  1917,  can  not 
under  any  conceivable  circumstances  result  in  decreasing  the  autliorlzed 
strength  of  the  Regular  Army  or  National  Army  as  heretofore  authorized  by 
law. 

In  any  event,  whether  resort  be  had  to  the  act  of  May  18,  1917,  or  that  of 
July  24, 1917,  as  authority  for  issuing  commissions  to  officers  of  the  Signal  Corps, 
the  effect  is  the  same  in  that  the  result  is  to  Increase  the  "  Signal  Corps  of  the 
Army."  This  fact  makes  it  unneces.sary  to  consider  the  question  of  the  availa- 
bility of  the  money  appropriated  by  the  act  of  July  24,  1917,  for  the  payment  of 
officers  added  to  the  Signal  Corps  of  the  Army  through  commissions  in  the  Na- 
tional Army.  The  appropriation  carried  by  the  act  of  July  24,  1917,  was  made 
for  the  "  purpose  of  carrying  this  act  into  effect."  As  shown  above,  the  act  is 
carried  into  effect  in  so  far  as  this  can  be  done  by  providing  the  commis.sioneil 
j)ersonnel  contemplate<l  by  the  act  as  an  Increase  in  "  the  Signal  Corps  of  the 
Army,"  whenever  an  officer  is  commissioned  in  the  Signal  Corps,  National  Army, 
efiually  as  effectively  as  it  Is  when  an  officer  Is  commissioned  "  temporarily  in 
the  Signal  Corps  of  the  Army  "  as  would  have  to  be  the  case  if  his  commissioa 
were  issuetl  specifically  under  the  authority  of  the  act  of  July  24,  1917. 

C.  It  follows  that  your  question  must  be  answered  to  the  effect  that  under 
the  selective  draft  act  of  May  18,  1917,  supra,  there  Is  ample  authority  for 
Issuing  commissions  to  officers  of  the  Air  Service,  Division  of  Military  Aero- 

imutlcs,  as  follows:  **  I  do  appoint  him, ,  in  the  Air  Service  (Aeronautics) 

In  the  National  Army,  In  the  service  of  the  United  States,  to  rank  as  such 

from ,  etc."    An  officer  so  commissioned  is  an  officer  of  the  Air  Service, 

DiviKlon  of  Military  Aeronautics,  created  by  the  Executive  order  of  May  20, 
1918,  and  his  commission,  as  pointed  out  above,  has  the  effect  of  Increasing 
the  Signal  Corps  of  the  Army ;  that  Is  to  say,  his  commission  makes  him  a  part 
of  the  Signal  Corps  of  the  Army  and  may  be  regarded  as  either  an  **  appoint- 
ment "  or  an  "  attachment "  to  the  said  Corps,  as  administrative  convenience 
may  require,  within  the  meaning  of  section  2  of  the  Signal  Corps  act  of  July 
24,  1917,  supra.  Inasmuch  as  this  Is  one  of  the  principal  purposes  contemplated 
by  the  latter  act,  and  as  such  act  should  properly  be  construed  as  an  enlarge- 
ment of  the  powers  conferred  upon  the  President  by  the  act  of  May  18,  1917, 
the  appropriation  carried  by  the  former  act  Is  available  for  the  payment  of 
officei-s  commissioned  In  the  Air  Service  in  the  National  Army  under  the  latter, 
and  no  legal  difficulty  is  encountered  by  reason  of  the  fact  that  the  former  act 
makes  an  appropriation  for  the  purpose  of  carrying  the  same  into  effect.  That 
this  construction  makes  for  administrative  simplicity  and  convenience  Is  a 
matter  of  great  moment  at  this  time;  but  since  considerations  of  this  nature 
can  not  be  allowed  to  control  In  a  matter  of  legal  construction  It  is  fortunate, 
In  this  instance,  that  these  desiderata  actually  coincide  with  a  sound  view  of 
what  the  act  of  July  24,  1917,  was  intended  to  accomplish. 

7.  Section  37  of  the  national  defense  act  of  June  3,  1916  (39  Stat  166, 
189),  authorizes  the  creation  of  a  section  of  the  Officers'  Reserve  Corps  corre- 
upondlng  to  the  Signal  Corps  of  the  Army  and  section  2  of  the  act  of  July  24, 
1»17,  authorizes  the  President  "  to  promote,  awK)lnt,  detail,  or  attach  as  tem- 

116749*— 19 33 


514  OPINK>NS  JUIDGE  AJOVOCATE  GENEBAL  OF  ABMY. 

poi*ai7  oflii*ei*s  in  the  Signal  Coi'ps,  Uicludinj^  the  Aviation  Section  thereof, 
officers  of  ♦  *  *  the  Officers'  Reserve  Corpa"  Tliese  two  sections  taken 
together  authorize  the  President  to  use  officers  of  the  Ileserve  Corps  as  freely 
as  he  may  use  the  officers  of  the  Uegular  Army  in  providing  ttie  necessary  com- 
missioned personnel  for  the  forces  raised  under  the  act  of  July  24,  1917,.  and 
it  is  evident  that  they  may  serve  thereia  under  their  Reserve  Corps  commis- 
sions or  under  conuuissious  Issued  either  under  the  authority  of  the  act  of 
May  IH,  1917,  or  that  of  July  24,  1917. 


ALIENS:  Militia;  Right  of  Members  of  Hmne  Oiuirds  to  Natnralizatioit 
nnder  Act  of  May  9,  1918. 

The  act  of  May  0,  1918  (40  Stat.  542),  providing  for  the  prompt  naturaliza- 
tion of  aliens  serving  in  the  armies  of  the  United  States  and  the  waiver  in 
such  cases  of  the  requirement  of  proof  of  five  years*  residence,  while  expressly 
made  applicable  to  those  serving  fn  the  National  Guard  of  any  State  or  In  the 
State  mi  lit  hi  in  the  Federal  service,  does  not  apply  to  members  of  a  "  State 
Guard  "  or  "  Home  Guards. 


t> 


014.32.  June  29,  1918. 

Your  letter  of  June  24,  1918,  explains  clearly  that  you  are  a  British  subject, 
33  years  of  age,  not  yet  naturalized,  hut  that  you  have  declared  your  intention 
of  becoming  a  citissen  of  the  United  States.  Tour  membership  in  the  Massa- 
chusetts State  (xuard  does  not  facilitate  natural izatlod,.  as  that  force  does  not 
come  within  the  terms  of  the  act  of  May  9, 1918  (40  Stat  542.)  You  are,  how- 
ever, eligible  for  enlistment  in  the  Rec^ular  Army,  and  after  such  enlistment  the 
prompt  naturalization  provided  by  that  statute  would  be  open  to  you. 


ALIENS:  Citiaensliir  of  Son  of  Bir^reed  Alien  Purests. 

A  person  was  born  in  Austria  of  Austrian  parents.  His  parents  were  di- 
vorced, and  he  lived  thereafter  with  his  mother.  His  mother  married  again, 
and  her  present  husband  is  a  eitizea  of  the  United  StatesL  His  fatbuer  is  still 
living  and  has  never  been  naturalized.  Although  his  mother  became  an  Ameri- 
can citizen  through  marriage,  the  sob.  as  his  father  is  still  living,  retains  the 
citizenship  of  the  father,  and  consequently  is  not  an  American  citizen. 

014.33. 

War  Department,  J.  A.  G.  O.,  June  29,  1918.— To  The  Adjutant  General. 

1.  Arthur  Kalonierls>  private,  Fifty-eighth  Battery  C,  Coast  Artillery,  Na- 
tional Guard,  was  bom  in  Austria  in  1900,  apparently  of  Austrian  parenta  It 
seems  that  his  father  and  mother  became  divorced  after  his  birth.  The 
father  is  still  living  and  has  never  been  naturalized.  The  mother  married 
again,  and  her  present  husband  is  a  citizen  of  the  United  States.  Apparently 
the  son  was  a  member  of  the  mot  her  \s  household  at  the  time  of  his  enlistment. 
He  is  now  on  his  way  to  France,  and  his  mother  asks  wiiether  he  is  an  American 
citizen. 

2.  The  mother  became  an  Amerk'an  citizen  through  marriage;  l)nt  the  son* 
as  his  father  is  still  living,  retains  the  citizenship  of  the  father  and  consequently 
appears  to  be  an  Austrian. 

MILITIA:  Pay  and  ATlawanees;  ComfletkiB  eC  Oryaaisation  of  National 
Guard  Refrlineat  IVhila  in  Federal  Servlee;  Right  of  Oflcers  to  Fay 
under  Kalieaal  Defease  Aet» 

A  regiment  oC  Infanti'y,  National  Guards  consisting  of  12  lettered  companies, 
complied  with  the  reQuirementa  of  tlie  national  defense  act  of  June  3v  191G 
(30  Stat.  166,  197),  and  thereupon  was  recognized  as  a  National  Guard  or- 
ganization. It  was  called  into  tlie  Federal  service.  In  1916,  for  Mexican- 
border  duty  before  it  had  completed  its  organization,  lacking  headiiuartecs, 
machine  gun,  and  supply  companiea  These  companies  were  acquired  after 
mnster  iiito  the  Fedei*al  ser\'ice,  and  the  complete  regiment  came  out  of  Fed- 
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eral  service,  but  the  headquarters,  machine  gun,  aiul  supply  companies  were 
not  formally  recognized  as  National  Guard  until  some  months  after  such 
muster  out.  Since  this  rejrfment  came  out  of  the  Federal  service  a  completely 
organized  regiment  presumably  meeting  every  requirement  of  the  national 
defense  act  no  formal  act  of  recognition  on  the  part  of  the  Militia  Bureau  of 
the  War  Department  was  necessary,  and  that  the  regiment,  aft-er  it  was 
mustered  out  of  the  Federal  service,  was  In  every  way  qualified  for  participa- 
tion in  the  Federal  appropriations  under  the  national  defense  act,  until  such 
future  time  as  an  inspection  under  section  93  of  that  act  should  disclose  conditions 
v/hich  might  require  the  withdrawal  of  the  department's  recognition.  Conse- 
quently, the  regimental  officers  of  such  regiment  who,  after  the  muster  out  of 
the  Federal  service  of  such  regiment,  performed  National  Guard  duties  incident 
to  the  training  of  tlie  National  Guard  are  entitled  to  pay  under  the  provisions 
of  section  109  of  the  national  defense  act. 

241. 

War  Department,  J.  A.  G.  0.,  June  29,  1918.— To  the  Chief,  Militia  Bureau. 

You  request  the  opinion  of  this  office  with  reference  to  the  right  to  certain 
reginieutal  officers.  National  Guard,  to  receive  what  is  known  as  armory  pay 
under  section  109,  national  defense  act  of  June  3, 1916  (39  Stat.  166, 209),  during  a 
certain  perio<l  when  the  regimental  organization  was  not  regarded  as  com- 
plete, formal  recognition  not  having  been  extended  to  the  regiment  as  an  or- 
ganization because  of  the  circumstances  hereinafter  described.  It  is  stjited 
that  in  several  instances  "12  lettered  companies  of  a  regiment  of  National 
Guard  complie<i  with  the  requirements  "  of  the  act  of  June  3,  1916,  and  there- 
upon became  recognized  as  National  Guard  organizations,  and  tliat  before  they 
were  called  into  the  Federal  service  in  1916.  for  Mexican-border  duty,  they  did 
not  complete  the  regimental  organization,  but  lacked  all  or  some  of  the  head- 
quarters, machine  gun,  and  supply  organizations.  However,  after  their  being 
called  into  tlie  Federal  sen-ice,  it  appears,  the  regimental  formation  was  com- 
plete<i  by  transfer  or  assignment  under  Federal  control,  and  upon  being  mustered 
out  of  Federal  service  the  12  lettered  companies,  it  Is  stated,  resumed  their 
status  of  recognized  National  Guard  units.  A  further  statement  of  the  facts 
is  quoted  from  your  communication,  as  follows : 

"  Immediate  action  was  not  taken  to  have  the  headquarters,  machine  gun, 
and  supply  companies  formally  recognized  as  National  Guard  units  not  In  Fed- 
eral service.  In  some  cases  these  organizations  remained  intact  and  performed 
the  required  drill  service.  In  other  cases  the  personnel  of  the  headquarters, 
machine  gun,  and  supply  companies  disintegrated  and  the  personnel  changed. 
In  all  the  cases  In  question,  however,  the  records  show  that  some  months 
elapsed  before  these  headquarters,  machine  gun,  and  supply  companies  wei'e 
formally  recognized  by  the  War  Department  as  National  Guard  units  and  on 
the  same  level  of  status  as  that  of  the  12  lettered  companies." 

The  specific  case  presented  In  these  papers  Is  that  of  the  First  Yirglnia 
Hegiment  of  Infantry,  National  Guard,  which,  it  is  stated,  went  into  the 
Federal  service  without  headquarters,  machine  gun,  and  supply  companies, 
these  organizations  being  acquired  after  muster  into  Federal  service.  It  is 
further  stated  that  "the  complete  regiment  came  out  of  Federal  service,  but 
the  headquarters,  machine  gun,  and  supply  companies  were  not  formally  recog- 
nized as  National  Guard  until  some  months  after  such  muster  out."  The  lieu- 
tenant colonel  claims  to  have  performed  the  duties  prescribed  by  the  act  of 
June  3,  1916,  as  regimental  commander  after  the  regiment  was  mustered  out 
of  Federal  service,  and  has  applied  for  pay  for  the  entire  period  subsequent  to 
muster  out,  provided  for  by  section  109,  act  of  June  3, 1916. 

It  seems  to  this  office  that  in  view  of  the  fact  that  the  Virginia  regiment  came 
out  of  the  Federal  service  a  completely  organized  regiment,  presumably  meet- 
ing every  requirement  of  the  national  defense  act,  no  fbrmal  act  of  recognition 
on  the  part  of  the  Militia  Bureau  of  the  War  Department  was  necessary  and 
that  the  regiment,  after  it  was  mustered  out  of  the  Federal  service,  was  in 
every  way  qualified  for  participation  in  the  Federal  appropriations  under  the 
national  defense  act  until  such  future  time  as  an  inspection  under  section  39 
of  that  act  should  disclose  conditions  which  might  require  the  withdrawal  of 
the  department's  recognition.  Under  this  view  it  is  the  opinion  of  this  office 
that  those  regimental  ofllieers  of  the  regiments  who,  after  the  muster  out  of 
the  Federal  service  of  such  regiments,  performed  National  Guard  duties  inci- 
dent to  the  training  of  the  National  Guard,  are  entitled  to  pay  under  the  pro- 
visions of  section  109  of  the  national  defense  act 
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PAT  AND  ALLOWANCES:  National  Gnard  Drafted  into  Federal  Service; 
When  Federal  Pay  Besrins. 

A  member  of  the  National  Guard  responded  to  the  call  of  the  President  and 
reported  for  duty  at  the  company  rendezvous  July  15,  1917,  which  was  the  day 
the  National  Guard  of  his  Stiite  was  called  into  active  service.  By  the  terms  of 
the  President's  proclamation  the  members  of  the  National  Guard  were  drafted 
into  military  service  and  discharged  from  the  militia  on  August  5.  He  was 
entitled  to  Federal  pay  and  allowances  from  July  15,  for  the  reason  that  under 
section  101  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166,  208),  his 
organization  occupied  a  Federal  status  as  "  troops  of  the  United  States,"  from 
the  time  it  was  required  by  the  terms  of  the  call  to  respond  thereto. 

242.6. 

War  Department,  J.  A.  G.  O.,  June  29,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  refers  to  this  office 
for  decision  the  question  involving  the  status  of  Pvt.  B.,  Company  B,  Fourth 
Infantry,  \Vlsconsin  National  Guard. 

2.  By  the  papers  In  reference  It  appears  that  Pvt.  B.  was  ordered  discharged 
from  the  service  February  11,  1918,  by  reason  of  the  loss  of  his  left  foot  and 
his  right  leg  on  the  first  of  August,  1917.  It  further  api)ears  that  Pvt.  B.,  as  a 
member  of  the  Wisconsin  National  Guard,  responded  to  the  President's  call 
and  appeared  at  the  company  rendezvous  July  15,  1917,  which  was  the  day  the 
National  Guard  of  Wisconsin  was  called  into  the  actual  service  of  the  United 
States. 

By  reason  of  Pvt.  B.  having  suffered  the  Injuries  in  question  five  days  prior 
to  the  fifth  of  August,  1917,  the  question  arises  whether  Pvt.  B.  ever  became  a 
member  of  the  military  forces,  and  as  such,  entitled  to  Federal  pay  and  allow- 
ances until  duly  separated  from  the  Federal  service  as  provided  by  law. 

3.  It  is  provided  by  section  II  of  the  act  of  May  27,  1908.  (35  Stat  399,  401), 
that : 

"  When  the  militia  is  called  into  the  actual  service  of  the  United  States,  or 
any  portion  of  the  militia  is  called  forth  under  the  provisions  of  this  Act,  their 
pay  shall  commence  from  the  day  of  their  appearing  at  the  place  of  company 
rendezvous." 

It  Is  provided  by  section  101  of  the  act  of  June  3,  1916  (39  Stat  166,  208). 
that : 

"  The  National  Guard  when  called  as  such  into  the  service  of  the  United 
States  shall,  from  the  time  they  are  required  by  the  terms  of  the  call  to  re- 
spond thereto,  be  subject  to  the  laws  and  regulations  governing  the  Regular 
Army,  so  far  as  such  laws  and  regulations  are  applicable  to  officers  and  en- 
listed men  whose  permanent  retention  In  the  military  service,  either  on  the 
active  list  or  on  the  retired  list.  Is  not  contemplated  by  existing  law." 

It  Is  therefore  clear  that  by  the  mere  act  of  reporting  for  duty  and  appearing 
July  15,  1917,  at  the  company  rendezvous,  Pvt  B.  placed  himself  in  the  Federal 
service  and  became  entitled  to  Federal  pay  and  allowances  from  that  date; 
and  by  the  plain  requirements  of  section  101  of  the  act  of  June  3,  1916,  supra, 
the  National  Guard  of  the  State  of  Wisconsin  organized  under  the  national 
defense  act  occupied  a  Federal  status,  as  "  troops  of  the  United  States,"  from 
the  time  is  was  required  by  the  terms  of  the  call  to  respond  to  the  service  of 
the  United  States. 

4.  By  the  President's  proclamation  of  July  3,  1917,  the  members  of  the  Wis- 
consin National  Guard  were  drafted  into  the  military  service  of  the  United 
States,  on  and  from  the  fifth  day  of  August,  1917.  The  proclamation  provided 
that : 

"All  persons  hereby  drafted  shall  on  and  from  the  5th  day  of  August,  1917, 
stand  discharged  from  the  militia,  and,  under  the  terms  of  section  Z  of  the  act 
of  May  18,  1917  (40  Stat.  1681),  be  subject  to  the  laws  and  regulations  govern- 
ing the  Regular  Army." 

Obviously  all  persons  so  drafted  on  the  fifth  of  August,  1917,  stood  discharged 
from  the  National  Guard  of  the  State  of  Wisconsin,  and  their  relation  to  such 
National  Guard  and  such  State  authority  was  automatically  severed  on  the  fifth 
of  August,  1917,  Irrespective  of  whether  they  were  present  with  their  organiza- 
tions or  not  at  that  time. 

5.  It  Is,  therefore,  the  opinion  of  this  office  that  by  reporting  and  appearing  . 
for  duty  July  15,  1917,  at  the  company  rendezvous  of  the  Wisconsin  Xutional  . 
Guard  in  resiionse  to  the  Presideut*8  call,  Pvt  B.  placed  himself,  by  so  com- 
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plying  with  the  terras  of  such  call,  In  the  actual  service  of  the  United  States, 
and  thereby  became  entitled  to  Federal  pay  and  allowances  from  that  date; 
ami  that  he  is  entitled  to  receive  such  pay  and  allowances  less  any  forfeitures 
prescribed  by  Array  Regulations,  until  he  is  duly  discharged  from  the  military 
service. 


PAT  AND  ALLOWANCES:  Commatatloii  6t  Quarters  under  Aet  ol  April  16, 
1918. 

An  officer  is  not  entitled  to  commutation  of  quarters  under  the  provisions  of 
the  act  of  April  IC,  1918  (40  Stat.  530),  on  account  of  a  second  cousin  and  his 
three  children  not  legally  adopted  by  such  officer  prior  to  April  16,  1918,  all  of 
whom  are  dependent  upon  such  officer.  The  act  authorizes  quarters  or  commu- 
tation thereof  only  to  an  officer  "  who  maintains  such  place  of  abode  ♦  ♦  ♦ 
for  a  wife,  child,  or  dependent  parent."  The  terms  "child"  and  "dependent 
parent,"  as  defined  by  the  Omptroller  of  the  Treasury  (24  Omp.  Dec.  683,  686), 
do  not  include  the  persons  in  question. 

June  29, 1918. 
245.81. 
From :  Office  of  the  Judge  Advocate  General. 
To :  Medical  Officers'  Training  Camp. 
Subject :  Commutation  of  quarters. 

1.  In  answer  to  your  request  for  an  opinion  as  to  whether  you  are  entitled  to 
draw  commutation  of  quarters  on  account  of  the  dependent  mentioned  in  your 
letter,  consisting  of  a  second  cousin,  "  an  old  man  whose  health  is  broken,"  and 
his  three  children,  your  attention  is  invited  to  the  provisions  of  the  act  of  April 
16.  1918  (40  Stat.  530),  which  only  authorize  quarters  or  commutation  thereof 
to  an  officer  "who  maintains  a  place  of  abode  ♦  ^  ♦  for  a  wife,  child, 
or  dependent  parent."  The  Comptroller  of  the  Trea.sury,  in  his  decision  of  May 
14,  1918  (24  Comp.  Dec.  683,  686),  has  thus  defined  the  terms  "child"  and 
"  dependent  parent  "  as  used  in  this  statute : 

*'  The  term  *  child  *  as  useil  in  the  act  includes  an  unmarried  person,  the  officer's 
offspring  or  a  child  legally  adopted  by  him  prior  to  April  16, 1918,  under  18  years 
of  age,  or  of  any  age  if  insane  or  Idiotic.  It  does  not  include  a  stepchild,  nor  a 
child,  either  of  his  own  blood  or  legally  adopted,  who  is  married,  or  has  attained 
the  age  of  18  years.  It  includes  a  grandchild  as  a  child  if  the  parents  of  the 
grandchild  are  dead  and  the  officer  maintains  the  relationship  of  parent 

"  In  the  term  *  dependent  parent  *  is  included  the  officer's  father  and  his 
mother,  or  his  adoptive  father,  his  adoptive  mother,  his  father's  father  and  his 
father's  mother,  his  mother's  father,  his  mother's  mother,  dependent  upon  liim 
for  support.  The  qualifying  word  *  dependent '  is  construed  to  mean  that  the 
officer  has,  before  April  16,  or  may  thereafter  actually  and  necessarily  contribute 
regularly  more  than  one-half  of  the  cost  of  a  reasonable  living  for  the  parent." 

You  will  see  that  according  to  the  terms  of  the  statute  as  construed  by  the 
Comptroller  of  the  Treasury  you  are  not  entitled  to  draw  commutation  of 
quarters  on  account  of  your 'cousin,  who  is  the  father  of  the  three  children  men- 
tioned, nor  on  account  of  the  children  unless  they  were  legally  adopted  by  you 
prior  to  April  16,  1918. 

BANK:  Retirement;  Rank  on  Retirement  of  Holder  of  Temporary  Warrant 

An  enlisted  man  who  holds  a  "  temporary  warrant "  as  master  hospital  ser- 
geant will  upon  retirement  from  active  servicer  be  retired  in  the  grade  of  master 
haspital  sergeant. 

220.8. 

War  Department,  J.  A.  G.  O.,  June  29,  1918. — To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  imlorsement  refers  to  this  office 
for  opinion  the  question  whether  an  enlisted  man  holding  a  "  temporary  war- 
rant" as  master  hospital  sergeant  who  becomes  eligible  to  retirement  will  be 
retired  in  the  grade  of  master  hospital  sergeant 

From  the  papers  in  reference  it  appears  that  Master  Hospital  Sergt.  Rasmus 
P.  Nelson,  United  States  Army,  will  be  entitled  to  retirement  during  the  month 
of  October,  1918.  He  was  appointeil  hosi)ltal  sergeant  August  28,  1917,  and 
now  holds  a  warrant  as  master  hospital  sergeant  marked  "temporary  war- 
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rant"  which  was  issued  November  12,  1917,  by  the  Surgeon  General  of  the 
Ai'uiy,  effective  November  7,  1917. 

2.  Section  10  of  the  DaUoaal  defease  act,  June  3,  1916  (39  Stat  136,  172), 
w]dch  was  in  force  at  tlie  time  of  the  api)ointmeDt  of  Master  Hospital  Sergt. 
Nelson,  inter  alia,  provides : 

"  That  master  hospital  sergeants  shall  be  appointed  by  the  Secretary  of  War, 
l)ut  no  person  shall  be  appointed  master  hospital  sergeant  until  he  shall  have 
imssed  a  satisfactory  examiiiatlon  under  such  regulations  as  tlie  Secretary  of 
War  may  prescribe  before  a  board  of  one  or  more  medical  officers  as  to  his 
qualifications  for  the  position,  including  l^nowledge  of  pharmacy,  and  demon- 
strated his  fitness  therefor  by  seniee  of  not  less  than  twelve  months  as  hospital 
sergeant  or  sergeant,  first  class,  Medical  Department,  or  as  sergeant,  first  class, 
hi  the  Hospital  Corps  now  established  by  law ;  ♦  •  •  -.Provided  further,  That 
the  enlifitetl  men  of  the  Hospital  Corps  who  are  in  active  service  at  the  time  of 
the  approval  of  tliis  Act  are  hereby  transferred  to  the  corresponding  grades  of 
the  Medical  Department  established  by  this  Act." 

The  only  authority  for  the  issuance  of  temporary  warrants  to  master  hospital 
sergeants  is  found  in  the  following  official  communication : 

Frwn:  The  Surgeon  General. 

To:  The  Adjutant  General  of  the  Army. 

Subject:  Examinations,  Medical  Department. 

1.  It  is  recommended  that  so  much  of  paragraph  3o,  Alanual  for  the  Medical 
Department,  1916,  as  amended  by  Changes  No.  1,  tliat  directs  tlie  examination 
of  candidates  for  promotion  to  the  grade  of  master  hospitnl  sergeant  be 
written,  be  waived  for  the  period  of  the  emergency,  and  candidates  for  such 
grade  be  given  oral  examination  only. 

2.  That  those  appointed  to  the  grade  of  master  hospital  sergeant  on  such 
oral  exanilnatlon  be  given  temporary  warrants  effective  during  the  period  of 
the  emergency. 

War  Department,  A.  G.  C,  September  18,  1917. — To  the  Surgeon  General, 
appro  veil. 
By  order  of  the  Secretary  pf  War : 

P.  C.  Harris. 
Adjutant  General. 

It  is  not  showTi  by  the  papers  in  reference,  but  Is  assumed  that  the  appoint- 
ment of  Master  Hospital  Sergt.  Nelson  was  made  pursuant  to  the  above  au- 
thority and  that  the  w-ords  "  temporary  warrant  **  indorsed  on  tlie  warrant  he 
now  holds  is  Intended  to  be  "  temporary  waiTant  effective  during  the  present 
emergency." 

This  office  in  an  opinioTi  dated  August  4, 1915  (Ops.  J.  A.  G..  6-227.1),  consider- 
ing the  question  of  the  gi'ade  in  which  an  enlisted  man  holding  a  limited  war- 
rant as  sergeant,  first  class.  Hospital  Corps,  or  sergeant,  Hospital  Corps,  would 
be  retired,  held : 

"  I  am  therefore  of  the  opinion  tliat  an  enl!ste<l  man  regularly  appointed  by 
the  Secretary  of  War  and  holding  a  warrant  either  as  a  sergeant,  first  class, 
or  as  a  sergeant  of  the  Hospital  C^orps  in  a  field  hospital  company,  ambulance 
company,  or  company  instruction,  though  his  appointment  be  of  force  and  effect 
only  during  the  time  of  his  assignment  to  such  organization,  is  nevertheless  to 
be  retired  witli  the  rank,  pay,  and  allowances  provided  by  law  for  a  sergeant, 
fii-st  class,  or  sergeant  of  the  Hospital  Corps,  as  the  case  may  be." 

3.  It  is,  therefore,  the  opinion  of  this  office  that  a  master  liospital  sergeant 
holding  a  "  temporary  warrant  effective  during  the  present  emergency,"  upon 
retirement  from  active  service  while  such  warrant  is  in  force  and  effect  should 
be  retired  in  the  grade  of  master  hosptial  sergeant. 


DISCIPLINE:  Interpretation  of  Paragraph  2S0,  Manual  for  Conrts-Mar- 
tials;  Right  of  Accused  to  Inspect  Conflnential  Reports  in  Hands  of  Trial. 
Jndge  Advocate. 

The  accused  is  not  entitled  as  a  matter  of  right  to  be  furnished  with  copies 
of  the  statements  of  witnesses  and  other  confidential  reports  which  have  been 
placed  in  the  hands  of  the  trial  judge  advocate  for  his  use  in  preparing  the  case 
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for  trial ;  It  is,  however,  a  well  settled  principle  of  military  law  that  the  accused 
should  be  given  every  reasonable  facility  for  making  his  defense  and,  if  the 
papers  in  question  are  of  such  a  nature  as  can  properly  be  shown  the  accused 
without  detriment  to  the  public  interests,  such  action  sliould  be  taken. 

DISCIPLINE:  Sentence  of  Confinement 

A  sentence  of  confinement  begins  to  run  on  the  date  of  the  action  of  the 
reviewing  authority  (Manual  for  Ck>urts-Martial,  par.  401),  and  a  court  can 
not  set  a  future  date  for  the  beginning  of  such  sentence.  Accordingly,  where 
a  sentence  contains  a  provision  that  the  confinement  is  to  commence  on  tho 
date  of  arrival  of  the  ship  at  home  port,  it  may  be  treated  as  surplusage. 

250.4. 

War  Department,  J.  A.  G.  O.,  July  1,  1918.— -To  The  Adjutant  General. 

1.  Paragraph  401,  Manual  for  Courts-Martial,  prescribes  that  a  sentence  of 
confinement  begins  to  run  on  the  date  of  the  action  of  the  reviewing  authority. 
There  is  no  authority  for  a  court  to  set  a  future  date  for  the  beginning  of  the 
sentence.  In  the  opinion  of  this  office,  the  words  "  the  confinement  to  commence 
on  the  date  of  arrival  of  the  ship  at  home  port "  may  be  treated  as  surplusage 
and  the  date  of  approval  taken  as  the  date  of  confinement. 

2.  The  fiftieth  article  of  war,  in  part,  reads  as  follows : 

"Any  unexecuted  portion  of  a  sentence  adjudged  by  a  court-martial  may  be 
mitigated  or  remitted  by  the  military  authority  competent  to  appoint,  for  the 
command,  ♦  •  •  in  which  the  person  under  sentence  is  held,  a  court  of 
the  kind  that  imposed  the  sentence,  and  the  same  power  may  be  exercised  by 
superior  military  authority.** 

Under  this  authority  there  appears  to  be  no  reason  why  the  commanding 
general  Eastern  Department  may  not  exercise  clemency  in  this  case  if  he  sees  fit. 


SELECTITE  DBAFT  ACT:  Bight  to  Furlough  of  Commissioned  Specialist. 

A  specialist  of  draft  ago,  deferred  classification,  was  commissioned.  The 
special  duties  for  which  he  was  commissioned  did  not  materialize.  He  should 
not  be  "  furloughed "  under  section  II,  General  Orders,  No.  52,  War  Depart- 
Bieut,  1918,  as  such  order  applies  only  to  specialists  called  into  service  under 
the  selective-draft  act  (40  Stat.  76),  and  is  not  applicable  to  one  who  accepts  a 
commission. 

July  1,  1918. 
327.02. 
From:  The  Office  of  the  Judge  Advocate  General. 
To :  Executive  Officer,  Investigation  Branch. 
Subject:  Opinion. 

1.  Your  letter  dated  June  26,  1918,  to  X/ieut.  Col.  L.  W.  Call  has  been  referred 
to  this  office  for  reply.  You  inquire  whether  section  II,  General  Order,  No.  52, 
War  Department,  1918,  applies  to  the  following  case : 

*•  SiKK-ialist  in  publicity  was  urged  by  the  War  Department  last  fall  to  accept 
a  couimisslon  for  the  purpose  of  handling  the  publicity  for  one  of  the  bureaus 
in  Washington.  He  accepted,  was  commissioned,  but  the  special  duties  did  not 
materialize.  He  is  of  draft  age,  deferred  classification.  If  subject  to  the  pro- 
visions of  th&  General  Order  questioned,  should  he  be  so  furloughed,  would  be 
be  required  to  wear  a  uniform ;  if  not,  would  he  be  permitted  to  wear  a  uni- 
form ;  if  so,  would  he  wear  the  insignia  of  the  rank  he  held  previous  to  being 
furloughed?" 

2.  Section  II,  General  Orders,  No.  52,  W^ar  Department,  1918,  provides: 

"  When  specialists  are  called  into  the  military  service  for  particular  puiposes, 
If  they  can  not  be  used  for  the  purposes  for  which  they  are  inducted,  they  will 
not  be  compelled  to  serve  in  other  capacities  until  the  time  when  their  regular 
order  numbers  would  have  been  reached.  Until  this  time  they  may  bo  fur- 
loughed, without  pay  and  allowance,  by  the  commanding  officer  to  whom  they 
were  ordered  to  report,  who  will  notify  the  local  board  concerned  that  the  fur- 
lough has  been  granted  for  such  a  period. 

"  When  orders  are  issued  directing  such  si>eclalists  to  report  at  any  post, 
camp,  or  other  station  the  commanding  officer  will  be  informed  of  their  pro«- 
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pective  arrivals  in  order  that  they  may  be  assigned  to  the  positions  Intended 
for  them." 

The  language  used  in  this  paragraph  of  the  order  clearly  indicates  that  it  ap- 
plies only  to  specialists  called  into  the  service  under  the  selective-draft  act  (40 
Stat.  76)  and  is  not  applicable  to  one  who  accepts  a  commission.  The  si>eciflc 
case  you  mention  shows  the  acceptance  of  a  cojiimisslon  by  a  specialist  and  is 
not  that  of  a  specialist  calle<t  into  the  service  under  the  selective-draft  act. 

3.  The  question  is  answered  that  section  II,  General  Orders,  No.  52,  War  De- 
I)artment,  1918,  does  not  apply  tp  the  case  of  a  specialist  who  accepts  a  commis- 
sion, and  who  has  not  been  called  into  the  service  under  the  selective-draft  act, 
and  he  therefore  should  not  be  furloughetl,  as  provided  in  such  order.  Not  being 
subject  to  the  provisions  of  the  order,  a  specialist  within  drrfft  age  who  has  ac- 
ceptetl  a  commission  will  not  be  furloughed  as  therein  provided,  and  the  ques- 
tion of  his  right  to  wear  the  uniform  while  on  such  furlough  can  not  properly 
arise. 


ABSENCE:  Pay  and  Allowanees;  War-Bisk  Insaranee  Act;  Effect  on  Allot- 
ments  of  Absence  Without  Leave. 

During  absence  without  leave,  pay  stops  because  It  is  not  earned.  The  stop- 
page of  pay  Includes  all  pay  and  allowances  which  accrue  during  the  period  of 
absence  without  leave.  Consequently,  a  soldier  can  not  be  given  pay  during 
such  period  for  the  purpose  of  meeting  cl(iss  A  or  class  B  allotments  under 
article  II  of  the  war-risk  insurance  act  of  October  C,  1017  (40  Stat.  398,  402). 
the  allotments  for  the  war-risk  insurance  premiums  under  article  IV  of  said 
act  or  Liberty  loan  allotments.  The  contrary  opinion  of  February  25,  1918, 
published  in  Digest  of  Opinions  of  the  Judge  Advocate  General,  February,  1918, 
page  22,  is  overruled. 

243. 

War  Department,  J.  A.  G.  O.,  July  2,  1918.— To  The  Adjutant  General. 

1.  There  is  referred  to  this  office  for  opinion  the  question  raised  in  the  fol- 
lowing telegram : 

"  Six  one  three.  The  decision  of  the  Judge  Advocate  General  of  February 
twenty-fifth,  nineteen  eighteen,  states  in  part:  'Stoppage  of  pay  because  of 
absence  without  leave  is  imposed  as  a  penalty  and  stands  upon  the  same  basis 
as  forfeiture  decreed  by  sentence  of  court-martial.'  The  Comptroller's  decision 
of  April  twenty-third  states  in  part:  'The  monthly  compulsory  allotments  of 
pay  class  A,  the  allotments  class  B,  the  Liberty  loan  allotments,  and  the  pre- 
miums of  war-risk  insurance  are  not  disturbed  or  affected  by  such  .<^ntence 
of  courts-martial  imposing  a  forfeiture  of  pay.'  In  view  of  the  above  it  is  under- 
stood that  when  a  private  with  class  A,  fifteen  dollars,  and  class  B.  five  dollars 
allotments  and  insurance  premium  of  six  dollars  and  fifty  cents,  is  absent  with- 
out leave  for  thirty  days,  the  stoppage  of  pay  would  be  three  dollars  and  fifty 
cents.  Information  is  reciuested  by  wire  as  to  whether  this  is  the  correct  inter- 
pretation." 

2.  As  stated  in  the  foregoing  telegram,  this  office  held,  February  25,  1918 
(Ops.  J.  A.  G.  243),  that  "stoppage  of  pay  because  of  absence  without  leave  is 
imposed  as  a  penalty  and  stands  upon  the  same  basis  as  forfeitures  decreed  by 
sentence  of  court-martial,"  being  junior  to  the  compulsory  allotments  under  the 
war-risk  insurance  act  of  October  G,  1917  (40  Stat.  308).  This  opinions  was 
based  on  tlie  language  of  Army  Regulations  132,  which  provides  as  follows; 

"  An  enlisted  man  who  absents  himself  from  his  post  or  company  without 
authority  will  forfeit  all  pay  and  allowances  thereafter  accruing  until  the  date 
of  his  return  to  military  control,  and  will  be  required  to  make  good  the  time 
lost  by  such  absence."  The  opinion  was  expressed  briefly,  without  reviewing 
the  precedents  on  the  subject,  and,  if  it  be  correct,  it  follows  that  such  stop- 
page being  in  effect,  a  forfeiture  would  fall  within  the  reasoning  of  the  Comp- 
troller's decision  of  April  23,  1918,  24  Comp.  Dec.  621,  624,  as  follows: 

"  The  monthly  compulsory  allotments  of  pay,  class  A,  under  the  provisions  of 
sections  200  to  210  of  the  act  of  October  6,  1917  (40  Stat.  402  to  405),  tho 
allotments  under  class  B  of  said  law,  the  Liberty  loan  allotments,  and  the 
I)remlums  of  war-risk  insurance  are  not  disturbed  or  alfecteil  by  such  sentences 
of  courts-martial  imposing  a  forfeiture  of  pay." 

It  is  believed,  however,  that  the  opinion  of  this  office  of  February  25,  1918, 
overlooked  the  true  nature  of  stoppage  of  pay  for  absence  without  leaA-e.    Al- 
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• 

though  the  word  "  forfeit "  is  iise<i  in  Army  Regulations  132,  in  providing  for 
such  stoppage,  it  Is  the  opinion  of  this  office  that  the  stoppage  is  not  a  forfeiture 
of  pay  imposed  as  a  punishment  for  the  offense,  but  is  in  the  nature  of  a  civil 
remedy,  a  withholding  of  pay  under  the  contract  on  the  ground  that  the  soldier 
having  been  withdrawn  from  service  through  his  own  fault  did  not,  in  fact, 
earn  any  pay  and  allowances  during  the  period  of  his  unauthorized  absence. 
The  Regulations  for  many  years  have  provided  that  a  soldier  absent  without 
leave  Is  not  entitleil  to  pay  and  allowances  during  the  peilod  of  his  absence^  and 
the;  rulings  on  the  subject  are  stated  in  Digest  of  Opinions  of  the  Judge  Advocate 
General,  1912,  page  16,  as  follows : 

"An  enlisted  man  forfeits  his  pay  and  allowances  during  the  period  of.  an 
absence  without  leave,  as  provided  in  Army  Regulations.  During  such  absence 
he  renders  no  service,  and  therefore  earns  neither  pay  nor  allowances.  The 
forfeiture  is  thus  by  operation  of  law,  and  accrues  independently  of  the  result 
of  a  trial  for  the  military  offense  Involved  In  tlie  unauthorized  absence.  One  of 
the  purposes  of  the  muster  and  pay  rolls  is  to  show  w^hat  service  the  soldier  ren- 
ders, and  if  they  show  that  he  has  rendered  none  during  a  particular  period 
by  reason  of  an  absence  without  leave,  he  is  not  entitled  to  pay  and  allowances 
during  such  period." 

This  view  is  In  line  with  the  decision  of  the  Supreme  Court  in  United  States 
V.  Landers  (92  U.  S.  77,  79),  where  the  court  says: 

"  Forfeiture  of  pay  and  allowances  up  to  the  time  of  desertion  follows  from 
the  conditions  of  the  contract  of  enlistment,  which  is  for  faithful  service.  The 
contract  is  an  entirety;  and  if  service  for  any  portion  of  the  time  is  criminally 
omitted,  the  pay  and  allowances  for  faithful  services  are  not  earned.  Airtl,  for 
the  purpose  of  determining  the  rights  of  the  soldier  to  receive  pay  and  allow- 
ances for  past  services,  the  fact  of  desertion  need  not  be  established  by  the 
Ijndings  of  a  court-martial :  It  Is  sufficient  to  justify  a  withholding  of  the  moneys 
that  the  fact  appears  upon  the  muster-rolls  of  his  company. 

The  decision  is  also  in  line  witii  the  provisions  of  the  one  hundred  seventh 
article  of  war,  which  require  that  time  lost  during  an  enlistment  by  reason  of 
absence  without  leave,  inter  alia^  to  be  made  good.  In  other  words,  time  lost 
by  absence  without  leave  is  not  recognized  by  the  Regulations  as  service  to 
count  on  the  term  of  enlistment;  and  It  Is  not  recognized  by  the  Regulations 
as  service  for  the  purpose  of  earning  pay  and  allowances.  The  regulation  was 
In  force  at  the  time  the  legislation  embo<lled  In  the  said  article  of  war  was 
enacted;  and  It  may  be  assumed  that  Congress  was  well  aware  that  pay  and 
allowances  do  not  accrue  during  perhxl  of  soldier's  absence  without  leave.  The 
Assistant  Comptroller  In  a  decision  rendered  December  2,  1905  (12  Comp.  Dec. 
o28),  considered  at  length  the  subject  of  forfeiture  of  pay  and  allowances  on 
account  of  desertion  and  during  absence  without  leave,  and  concurred  in  the 
views  of  this  office,  as  expressed  in  opinion  cited  in  bis  decision,  that  where 
a  soldier,  through  his  own  fault,  fails  to  render  service,  pay  and  allowances  for 
faithful  services  are  not  earned ;  that  the  matter  may  be  determined  adminis- 
tratively; and  that  in  making  such  determination  the  pay  department  of  the 
Army  is  not  concluded  by  the  result  of  a  court-martial  for  trial  for  the  offense 
involved  In  the  absence.  The  same  principle  Is  the  basis  of  the  entire  decision 
of  the  Comptroller  of  April  23,  1918,  supra^  to  which  reference  Is  made  in  the 
above  quoted  telegram.    In  that  decision  the  Comptroller  states  specifically : 

"  No  pay  accrues  in  the  period  of  absence  without  leave,  and  where  no  pay 
accrues  there  is  no  pay  to  forfeit." 

3.  In  the  opinion  of  this  office,  therefore,  a  soldier  absent  without  leave  earns 
neither  pay  nor  allowances  during  the  period  of  such  absence,  and  he  can  not  be 
given  pay  during  such  period  for  the  purpose  of  meeting  the  several  classes  of 
allotments  described  in  the  ruling  of  the  comptroller  of  April  23,  1918,  supra.  It 
follows  that  the  opinion  of  this  office  of  February  25, 1918,  is  erroneous,  and  that 
a  reply  should  be  made  to  the  telegram  to  the  effect  that  the  stoppage  of  pay 
and  allowances  should  include  all  the  pay  and  allowances  which  accrue  during 
the  period  of  the  absence  without  leave.  It  is  recommended,  however,  that  the 
decision  of  the  Comptroller  of  the  Treasury  be  requested  upon  the  question 
submitted. 

4.  In  view  of  the  inaptness  and  misleading  character  of  the  word  "  forfeit," 
as  used  In  the  regulations.  It  Is  recommended  that  the  Regulations  be  amended  so 
as  to  read  as  follows : 

"An  enlisted  man  who  absents  himself  from  his  post  or  company  without 
authority  earns  neither  pay  nor  allowances  and  will  be  paid  none  for  the- 
perio<l  of  his  absence,  from  the  date  of  absence  until  the  date  of  his  return  to 
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iiiiUtary  control,  and  will  be  required  to  make  good  the  time  lost  by  such 
absence." 

Noi'E. — ^Affirmed  by  CJomptroUer  of  Treasury,  July  13,  1918  (25  CJomp.  Dec. 

26-29). 

ALIEN  ENEMIES:  Alien  Carryingr  Military  luformation  f«r  Enemy;  Dispo- 
sition of. 

An  alien  departed  from  China  prior  to  the  entrance  of  the  United  States  and 
China  iJito  the  war.  He  arrived  In  the  United  States  in  company  with  a  Ger- 
man Army  oflicer  escaped  Xrom  Siberia,  and  he  bore  with  him  papers  in  Ger- 
man relating  to  military  and  naval  disbursements,  which  papers  apparently 
had  been  given  to  him  in  China  to  take  to  Germany.  He  made  conflicting  state- 
ments. He  was  detained  by  the  immigration  authorities  and  i?  still  in  custody. 
( 1 )  Military  tribunals  can  proceed  against  him  only  on  the  ground  that  he  is  a 
spy.  (2)  From  the  point  of  view  of  the  United  States  he  is  not  a  spy,  as  he 
iii  not  shown  to  have  planned  more  tlian  to  carry  from  China,  prior  to  China's 
entrance  Into  the  war,  certain  military  Information  through  the  United  States 
to  (Germany.  (3)  He  should  be  turned  over  to  the  immigration  authorities  for 
deportation. 

014.31. 

War  Department.  J.  A.  G.  O.,  July  2,  1918.— To  the  Military  Intelligence 
Bureau,  War  College  Division. 

1.  On  April  16,  1917,  the  steamship  Ecuadoi'  arrived  at  San  Francisco  from 
Slmnghai,  having  on  board  Z.,  a  Danish  subject.  Z.  was  accompanying  a  Ger- 
man Army  officer  who  had  escaped  from  a  Siberian  prison.  Z.  had  l)een  sent 
to  help  secure  the  release  of  the  German  officer  from  prison.  Certain  pepers 
in  German  were  found  in  Z.^s  clothes,  and  these  papers  apparently  had  been 
given  him  in  China  and  were  to  be  taken  to  Germany.  The  papers  appeared  to 
be  accounts  of  naval  or  military  disbursements.  Z.  was  detained  by  the  im- 
migration officials  and  was  examined.  He  made  conflicting  statements.  He  is 
still  in  custody.  The  Department  of  Justice  has  considered  jtbe  possibility  of 
proceedings  against  him  in  the  Federal  courts  for  treason  or  for  violation  of 
the  espionage  act  of  June  15,  1917  <40  Stat  217).  The  Military  Intelli- 
gence Bureau,  War  College  Division,  asks  whether  it  is  desirable  to  proceed 
against  him  under  military  law,  and  says  that  the  Department  of  Justice  has 
found  it  Impossible  to  proceed  against  him  upon  either  of  the  two  charges. 

2.  Upon  inquiry  from  the  Department  of  Justice  it  appears  that  the  difficulty 
lies  partly  in  the  time  of  Z.'s  embarking  in  China  for  the  United  States  and 
liiirtly  in  tlie  weakness  of  the  evidence.  He  embarked,  it  seems,  before  the 
Uniteil  States  entered  the  war,  and  there  Is  no  evidence  that  he  intended  to 
collect  Information  here. 

3.  Military  tribunals  at  present  can  not  proceed  against  Z.  otherwise  than 
upon  the  ground  that  he  is  a  ^y.  As  he  is  not  shown  to  have  planned,  at  the 
most,  anything  more  than  the  carrying  of  military  information  in  his  possession 
from  China  to  Germany  through  the  United  States,  It  is  not  possible  to  say  that 
from  the  iwint  of  view  of  the  United  States  he  was  a  spy.  It  is  not  necessary 
to  go  into  the  question  whether,  as  China  Is  now  one  of  our  allies,  spying  in 
China  could  be  punished  by  American  military  courts.  At  the  time  in  question 
China  had  not  entered  the  war. 

4.  Unless  further  evidence  be  obtainable,  Z.  should  be  turned  over  to  the 
immigration  authorities  for  deportation. 


ALIEN  ENEMIES :  Interned  Oirilian  AHens  Seized  by  Allied  Power. 

Interned  civilian  aliens  are  not  strictly  prisoners  of  war ;  though  at  present 
placed  under  military  control,  they  might  be  placed  under  civilian  control.  The 
Army  may  reci^lve  and  retain  them,  even  though  they  were  seized  by  an  allied 
power. 

3a3.7. 

War  Department,  J.  A.  G.  O.,  July  2,  1918.— To  The  Adjutant  General. 
1.  Remark  Is  asked  on  a  passage  in  the  letter  of  the  Secretary  of  State  to  the 
Seci-etary  of  War,  dated  June  18,  1918,  in  which  it  is  said  that  it  is  proper  for 
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the  United  States  to  accept  civilian  Interns  from  the  Republic  of  Panama  Bn«l 
to  hold  them  as  Panamanian  interns,  unless  there  be  some  doctrine  of  military 
Ijiw  making  such  an  arrangement  llleg>il. 

2.  Interned  civilian  aliens  are  not  prisoners  of  war  In  the  strict  sense.  Though 
they  are  at  present  placed  under  military  control  they  might  be  placed  under 
civilian  control  exclusively.  There  Is,  however,  no  doctrine  of  military  law  for- 
bidding the  Army  to  receive  and  retain  custody  of  them,  and  this  is  true, 
even  tliough  they  were  seized  not  by  the  United  States  but  by  an  allied  power. 


DISCIPLINE:  Summary  Court  withoat  Jnrisdietion  to  Try  Capltiil  OITeiise. 

A  summary  court-martial  is  without  Jurisdiction  to  try  a  charge  laid  uiidor 
the  sixty-fourth  article  of  war.  The  sentence  of  such  court  in  a  capital  case  is 
null  and  void  in  any  case  w^here  conviction  upon  the  charge  would  authorize  tho 
inHK)Bltion  of  tlie  death  penalty. 

250.4.  July  2,  1918. 

* 

EFFICIENCY  BOARDS:  Proeeediass  to  DetermlBe  Fitaess  of  Pr««visioiial 
Officers  in  Begnlar  Army. 

With  reference  to  the  proceedings  of  a  laoard  of  officers  convened  by  a  brigade 
commander  under  paragraph  1,  section  VII,  General  Orders,  No.  76,  War  De- 
partment, 1917,  to  determine  the  suitability  and  fitness  for  service  of  provisional 
and  temporary  officers  of  the  Regular  Army,  it  is  held  (1)  that  the  notice  given 
by  the  brigade  commander  which  required  the  officer  to  appear  before  the  board 
derived  its  authority  from  the  order  given  by  the  division  commander  and  liencc 
is  valid ;  (2)  that  no  particular  form  of  record  is  required  and  the  testimony  need 
not  be  reported  in  full;  (3)  that  a  finding  that  the  officer  "  has  not  the  neces- 
sary suitability  and  fitness  for  service/*  though  short  of  the  requirement  of  the 
order  that  the  board  shall  recommend  "  whether  or  not  his  provisional  commis- 
sion should  be  terminated  at  once/'  is  nevertiieless  sufficient  within  the  terms 
of  the  statute ;  (4)  that  the  proceedings  may,  in  the  absence  of  the  division  com- 
mamler,  be  approved  by  the  Chief  of  Staff;  (5)  that  the  proceedings  are  suffi- 
ciently regular  and  a  discharge  may  validly  be  based  thereon, 

[Memorandum  for  the  Chief  of  Staif.] 

July  2,  1918. 
210.8. 
Subject :  Proccc<lliigs  of  board  of  officers  In  the  case  of  a  provisional  first  lieu- 
tenant, Regular  Army. 

1.  The  views  of  this  office  are  desired  on  the  question  of  whether  the  discharge 
of  Provisional  First  Lieut.  M.,  Eleventh  Field  Artillery,  Regular  Army,  would 
b<'  in  accordance  with  law,  the  facts  to  be  considered  as  particularly  bearing 
upon  this  question  being  stated  by  you  as  follows : 

"(o)  Lieut.  M.  was  ordered  to  appear  before  the  board  by  an  order  issued  by 
his  brigade  commander,  when  the  order  convening  the  board  is  Issued  by  the 
division  commander. 

(b)  The  testimony  of  the  witnesses  Is  not  recorded  in  full. 

(c)  The  board  does  not  make  recommendation  as  to  whether  or  not  tho 
provisional  commission  of  this  office  should  be  termlmited. 

"(rf)  The  proceetlings  are  approved  by  tlie  Assistant  Chief  of  Staff  in  the 
absence  of  the  division  commander." 

2,  Lieut.  M.  was  onlered  to  appear  before  the  board  of  officers  which  met 
In  liis  ease  under  the  provisions  of  paragraph  1,  section  VII,  General  Orders, 
No.  76,  War  Department,  1917.  The  pertinent  part  of  this  order  reads  as 
follows : 

•*The  division  or  department  commander,  upon  receipt  of  such  a  report,  will 
appoint  a  board  of  not  less  than  three  nor  more  than  five  line  officers  senior  to 
the  officer  reported  upon  to  examine  into  and  make  recommendation  as  to  tlie 
bnitability  ami  fitness  of  the  provisional  officer  for  permanent  appointment  and 
as  to  whether  or  not  his  provisional  commission  should  be  terminated  at  once. 
The  proceedings  of  the  board  will  be  similar  to  those  of  a  retiring  board,  and  {in 
final  report  will  be  promptly  forwarded,  through  military  channels,  for  the  actlou 
of  the  President" 
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This  regulation  is  baseil  upon  the  first  paragraph  of  section  1,  of  the  act  of 
May  18,  1917  (40  Stat.  76),  the  applicable  part  of  which  reads  as  follows: 

"  Vacancies  In  the  Regular  Army  created  or  caused  by  the  addition  of  incre^ 
ments  as  herein  authorized  which  can  not  be  filled  by  promotion  may  be  filled 
by  temporary  appointment  for  the  period  of  the  emergency  or  until  replaced  by 
Iiermanent  appointments  or  by  provisional  appointments  made  under  the  provi- 
sions of  section  twenty-three  of  the  national  defense  act,  approved  June  3,  1916 
(39  Stat.  166),  and  hereafter  provisional  appointments  under  said  section  may  be 
terminated  whenever  it  is  detei-mlned.  In  the  manner  prescribed  by  the  Presi- 
dent, that  the  officer  has  not  the  suitability  and  fitness  requisite  for  permanent 
appointment." 

3.  An  examination  of  the  record  discloses  that  an  order  was  issued  from  the 
headquarters  of  the  Sixth  Division  (Regular),  Gamp  Wadsworth,  S.  C,  under 
date  of  May  22,  1918,  which  provided  tliat— 

"  Under  provisions  of  paragraph  1,  General  Orders,  No.  76,  War  Department, 
1917,  a  board  of  officers  is  appointed  as  follows,  to  meet  at  the  call  of  the  senior 
member  of  the  board  for  the  examination  of  such  officers  as  may  be  ordered 
before  it  to  determine  their  suitability  and  fitness  for  service.*' 

A  division  or  department  commander  may  act  with  reference  to  a  board  of 
officers  convened  under  the  authority  of  section  VII,  General  Orders,  No.  76,  War 
Department,  1917,  in  the  same  w^ay  that  a  convening  authority  may  act  with 
reference  to  a  general  court-martial ;  that  is  to  say,  he  may  convene  such  board 
by  an  order  similar  to  the  one  cited  above,  and  may  from  time  to  time  direct 
such  individual  officers  as  are  reported  to  him  "  as  not  considered  satisfactory 
for  continuance  in  the  service"  to  appear  before  such  board  for  examination, 
just  as  a  convening  authority  refers  an  individual  case  for  trial  to  a  court  pre- 
viously convened.  This  direction  should  ordinarily  be  in  writing,  so  as  to  obvi- 
ate any  question  of  regularity  as  to  manner  in  which  the  board  acquired  juris- 
diction in  a  particular  case,  but  there  is  no  formal  requirement  that  such  direc- 
tion be  in  writing.  So  long,  therefore,  as  it  Is  given  by  authority  of  the  proper 
appointing  authority  the  requirements  of  the  order  are  complied  with.  In  the 
instant  case  it  is  noted  that  the  order  issued  by  the  brigade  commander  was 
simply  an  order  directed  to  an  officer  of  his  command  to  api)ear  before  a  board 
appointed  by  the  order  above  cited  "  at  such  time  and  place  as  senior  member 
of  the  board  may  designate."  This  is  not  an  order  appointing  the  board, 
neither  is  it  an  order  directing  the  board  to  take  juristllction  of  this  particular 
case,  but  it  is  simply  a  routine  order  directing  a  particular  officer  to  appear 
before  the  board  wiien  the  board  required  his  presence  for  the  purpose  in  ques- 
tion. Presumably  the  board  notified  Lieut.  M.  when  to  api>ear,  and  it  must 
be  assumed  that  it  derived  Its  authority  so  to  do  from  the  order  issued  by  the 
division  commander  and  not  from  the  order  isssued  by  the  brigade  conmiander 
In  whose  brigade  Lieut.  M.  was  serving.  Under  tliese  circumstances  the  fact 
noted  under  (a)  is  not  regarded  as  showing  sufficient  lack  of  compliance  with 
the  order  governing  this  case  as  to  affect  the  validity  of  the  record. 

4.  (6)  The  testimony  of  the  witnesses  is  not  recorded  in  full.  This  is  not 
required.  Section  VII,  General  Orders,  No.  76,  War  Department,  1917,  re- 
quires that  "  the  proceeilings  of  the  board  will  be  similar  to  those  of  a  retiring 
board."  The  proceedings  of  a  board  are  not  the  same  as  the  record  of  its  pro- 
ceedings. The  order  does  not  require  any  particular  form  of  record.  In  an^ 
opinion  from  this  office  under  date  of  October  25,  1917  (Ops.  J.  A.  G.  64-350)," 
as  to  the  sufficiency  of  the  record  of  the  evidence  taken  before  a  board  of  this 
kind,  it  w^as  stated  as  follows: 

"  It  is  not  necessary  that  testimony  taken  before  a  board  of  this  kind  should 
be  reported  in  full,  but  it  should  be  stated  at  sufficient  length  to  enable  the 
President,  who  must  approve  the  report  of  the  board  before  acting  thereon,  to 
form  an  intelligent  judgment  as  to  the  soundness  of  the  conclusion  reached  by 
the  board."  The  record  of  the  testimony  taken  in  this  case  is  believed  to  meet 
all  legal  requirements  for  the  record  of  a  procee<ling  of  this  kind. 

5.  (c)  The  board  does  not  make  recommendation  as  to  whether  or  not  the 
provisional  commission  of  this  officer  should  be  terminated.  Section  VII  (G.  O. 
76,  W.  D.  1917)  requires  the  board  "  to  examine  into  and  make  recommenda- 
tion as  to  the  suitability  and  fitness  of  the  provisional  officer  for  permanent  ap- 
iwlntment  and  as  to  whether  or  not  his  provisional  commission  should  be  ter- 
minated at  once."  The  statute  authorizes  the  termination  of  the  commission' 
of  a  provisional  officer  "  whenever  it  is  determined,  in  the  manner  prescribed  by 
the  President,  that  the  officer  has  not  the  suitability  and  fitness  requisite  for 
I)ernianent  ap|)ointment."  The  board  In  this  case  found  that  Lieut  M.  "iias 
not  the  necessary  suitability  and  fitness  for  service."    This  is  believed  to  be  a 
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mifficient  finding.  If  it  falls  short  of  the  requirements  of  the  order  so  far  as 
this  provides  that  the  board  shall  make  a  recommendation  **  as  to  whether  or 
Hot  his  provisional  commission  should  be  terminated  at  once,"  it  is,  neverthe- 
less, fully  within  the  terms  of  the  statute  as  to  the  determination  to  be  made 
in  the  manner  prescribed  by  the  President  **  that  the  officer  has  not  the  suit- 
ability and  fitness  requisite  for  permanent  appointment."  The  findings  of  the 
board  may -therefore  be  accepted  as  sufilcient  and  if  the  ofl3cer  be  discharged 
upon  the  basis  thereof,  such  discharge  will  be  legal. 

6.  (d)  The  proceedings  are  approved  by  the  Assistant  Chief  of  Staff  in  the 
absence  of  the  division  commander.  This  fact  does  not  offer  any  legal  diffi- 
culty. Neither  the  statute  nor  the  order  specifically  requires  approval  by  the 
division  commander.  The  order  recites  that  "  the  proceedings  of  the  board 
♦  *  *  will  be  promptly  forwarded,  through  military  channels,  for  the  ac- 
tion of  the  President."  The  statute  says- that  the  commission  of  a  provisional 
officer  "  may  be  terminated  whenever  it  Is  determined  in  the  manner  prescribed 
by  the  President  tliat  the  officer  has  not  the  suitability  and  fitness  -  requisite 
for  permanent  api)ointment"  Under  this  authority  of  law  the  President  has 
I)rescribed  a  manner  of  determining  fitness  which  does  not  in  terms  provide 
for  an  approval  by  the  division  commander.  Such  approval  can  not  therefore 
be  regarded  as  a  «ine  qua  non  to  the  validity  of  the  proceedings,  although  it 
would  ordinarily  be  given  or  withheld  as  a  matter  of  proper  military  routine. 

7.  It  follows  from  what  has  been  said  .above  that  the  proceedings  in  the* 
case  of  Provisional  First  Lieut.  M.,  Eleventh  Field  Artillery,  Regular  Army, 
are  sufficiently  regular  and  that  a  legal  discbarge  may  be  based  thereon  should 
the  President  see  fit  to  direct  that  the  services  of  this  officer  be  terminated. 


INSIGNIA  OF  MERIT:  Civilian  Employees;  Right  to  Campaign  Badgies. 

A  paymaster's  clerk  who  served  as  such  in  the  Philippine  Islands  from  Janu- 
ary 2,  1900,  to  February  15,  1902,  is  not  entitled  to  wear  a  Philippine  campaign 
badge,  for  at  that  time  he  was  a  civilian  employee. 

210.5. 

War  Department,  J.  A.  G.  O.,  July  2, 1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
for  opinion  the  question  whether  a  paymaster's  clerk  in  the  Army  is  entitled  to 
the  award  of  a  Philippine  campaign  badge  for  service  in  the  Philippine  Islands 
from  January  2,  1900,  to  February  15,  1902, 

From  Ihe  papers  in  reference  it  appears  that  V.  was  on  duty  from  January  2, 
1900,  to  February  15,  1902,  as  a  paymaster's  clerk  in  the  Philippine  Islands.  It 
is  not  shown  by  the  papers  in  reference  but  is  assumed  that  V.  was  not  an 
enlisted  man,  but  was  serving  as  a  paymaster's  civilian  clerk. 

2.  The  statute  authorizing  the  appointment  of  a  citizen  paymaster's  clerk  In 
force  at  tiie  time  of  the  appointment  of  V.  is  found  in  Revised  Statutes,  section 
1190,  as  amended  by  the  act  of  June  30,  1882  (22  Stat.  117,  118),  and  provides 
that  paymasters  and  additional  paymasters  shall  be  allowed  a  capable  non- 
commissioned officer  or  private  as  clerk.  When  suitable  noncommi>fsloned  offi- 
cers or  privates  can  not  be  procured  from  the  line  of  the  Army,  they  are  author- 
izeil,  by  and  with  the  approbation,  of  the  Secretary  of  War,  to  employ  citizens 
as  clerks,  at  a  salary  of  $1,400  a  year. 

In  a  memorandum  prepared  by  this  office  dated  March  14,  1914  (Ops.  J.  A.  G. 
6-227.5),  relating  to  the  award  of  campaign  badges  to  persons  connected  with 
the  military  service  and  not  officers  or  soldiers,  it  was  stated : 

**  Our  armies  in  campaign  always  have  with  and  serving  them  a  large  number 
of  civil  employees.  They  are  not  an  unimportant  part;  in  fact,  they  may  truth- 
fully be  said  to  be  a  necessary  part  of  our  military  operations.  Courage,  fidelity, 
and  trustworthiness  are  required  of  them,  but  their  relation  to  the  nation 
waging  the  campaign  is  one  of  emplo^'cr  and  employee.  It  Is  a  private  contract 
relation.  They  serve  the  Army,  but  they  are  not  in  it  nor  of  it.  They  neither 
command  nor  are  they  commanded  in  the  military  sense,  and  the  President,  by 
whose  authority  It  is  that  these  insignia  of  merit  are  awarded,  is  not  the  com- 
mander in  chief  above  them.  Campaign  badges  are,  in  my  view,  insignia  of 
merit  demonstrated  in  campaign,  and  ought  to  be  insignia  of  military  merit. 
The  honor  of  the  badge  is  purely  a  military  honor,  and  the  merit  which  it  must 
attest  in  the  case  of  the  service  of  a  civilian  employee  must  be  drawn  from 
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the  fact  that  he  was  employed  in  connection  with  a  military  campaign.  The 
great  object  of  all  such  insignia  is  the  promotion  of  the  public  service  by  these 
incentives  to  a  faithful  service  in  time  of  military  campaign,  a  time  of  imme- 
diate national  danger.  Such  insignia  have  been  found  to  be  dffeetive  incentives 
to  military  merit,  whereas  it  may  be  that  more  material  considerations  bring 
better  results  In  the  case  of  contractual  employment.  ' 

"To  liberalize  the  rule  as  suggested  would  not  accord  with  congressional 
policy  in  like  matters.  Congress  in  providing  for  the  authorized  insignia  of 
merit  nieilals  of  honor,  brevets,  congressional  medals,  certificates  of  merit,  etc., 
has,  while  manifesting  a  liberal  spirit  in  this  regard,  without  exception  limited 
such  awards  to  the  services  of  officers  and  soldiers. 

"Any  other  rule  would  involve  diflOcultles  of  administration.  The  rule  as  it 
exists  draws  a  line  between  those  who  occupy  a  military  status,  and  those  who 
do  not.  I  appreciate  that  a  contract  surgeon  is  in  many  respects  assimilated 
to  an  officer  of  the  Medical  Corps.  He  is  nevertheless  a  civilian  employee,  just 
as  much  as  a  teamster  or  any  other  civilian  employed  in  connection  with  the 
Ai'my.  Award  of  insignia  of  merit  can  not  be  based  upon  social,  or  educational, 
or  any  qualification  other  than  meritorious  service  performed  by  each  in  his 
particular  sphere.  A  teamster's  service  may  be  just  as  dangerous,  faithful,  and 
necessary  as  one  whose  services  are  more  skillful  and  on  a  higher  plane.  The 
rule  as  established  is  one  that  can  be  administered  with  great  definiteness.  If 
it  were  to  be  liberalized  in  the  direction  suggested,  I  should  have  difficulty  in 
distinguishing  one  principle  between  the  merit  of  the  campaign  services  of  a 
.contract  surgeon  and  the  campaign  services  of  a  nonprofessional  or  less  skillful 
civilian  eiiq>loyee. 

"  In  conclusion,  it  may  be  presumed  that  the  present  policy  has  been  adopted 

after  the  question  has  been  considered  in  its  present  aspect.    Wlien  a  matter 

has  been  so  considered  and  a  policy  decided  upon  and  followed  for  a  long  term 

-of  years,  and  necessarily  applied  to  numerous  eases,  ifi  the  absence  of  compelling 

reasons  for  a  change  it  should  be  left  at  rest." 

3.  While  some  of  the  decisions  of  the  Comptroller  of  the  Treasury  have  held 
that  paymaster's  clerks  have  a, military  status  similar  to  that  of  an  officer,  those 
holdings  apply  to  questions  of  increased  pay  or  reimbursements  for  loss  of 
property,  and  do  not  attempt  to  fix  the  military  status  of  such  clerks  otherwise. 

In  an  opinion  of  this  office  dated  October  26, 1917  (Ops.  J.  A.  G.  46^23),  con- 
sidering the  question  whether  field  clerks.  Quartermaster  Corps,  who  were  in 
the  military  service  as  civilian  clerks  in  the  Philippine  Islands  between  the 
dates  specified  in  paragraph  1  (rf>,  February  4,  1899,  to  July  4.  1902  (0.  O.  No. 
129,  W.  D.  11)08),  are  entitled  to  wear  the  Philippine  campaign  badge,  it  was 
held : 

"  Army  field  clerks  are  neltlier  commissioned  officers  nor  enlisted  men  of  the 
Army.  Such  clerks  were  clearly  not,  during  the  period  covered  by  the  question 
submitted,  in  the  military  service  of  the  United  States.  It  is  certain  that  these 
clerks  did  not  have  during  the  Philippine  campaign  a  fixed  and  certain  office 
in  the  Military  Establishment,  and  that  their  service,  whatever  it  may  have 
been,  was  not  service  as  a  soldier  or  enlisted  man. 

"It  Is  the  opinion  of  this  office  that  such  field  clerks  of  the  Quartermaster 
Corps  are  not  entitled  to  wear  the  Philippine  campaign  badge." 

4.  The  opinion  last  quoted  seems  conclusive  of  the  question  propounded.  It  is, 
therefore,  the  opinion  of  this  office  that  a  pe^master's  clerk  who  served  as 
such  in  the  Philippine  Islands  from  January  2.  1900,  to  February  15,  1902,  is 
not  entitled  to  wear  a  Philippine  campaign  badge. 


TAX :  Taxation  of  Ofllcers  on  Duty  in  Bistrlet  of  Oolumbla. 

An  officer  detailed  for  duty  In  the  District  of  Columbia  whose  acts  evidence 
no  Intention  of  making  Washin^on  his  fixed  place  of  residence  Is  not  subject 
to  the  tax  imposed  by  the  District  of  Columbia  appropriation  act  of  March  3, 
1917  (39  Stat.  1004,  1046)  ;  and  if  he  does  not  wish  to  pay  such  tax  he  should 
.not  file  a  return  coveting  the  property  specified  in  said  statute.  In  order  to 
secure  exemption  from  any  asses.snient  arbitrarily  made  on  account  thereof 
such  officer  nnist  proceed  in  the  manner  prescribed  by  the  laws  governing  taxa- 
tion in  the  District  of  Columbia. 
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July  2,  1918. 
012.3. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  Inspector  Genei-al,  United  States  Army. 
Subject :  Taxation  of  officers  In  the  District  of  Columbia. 

1.  By  your  informal  request  the  opinion  of  this  is  asked  as  to  whether  iin 
officer  detailed  for  duty  in  the  District  of  Columbia  is  subject  to  the  tax 
imposed  by  the  act  of  March  3,  1917  (39  Stat.  1004,  1046). 

That  statute  provides — 

"  That  the  moneys  and  credits,  including  moneys  loaned  and  invested,  btmtU 
and  shares  of  stock  (except  the  stock  of  banks  and  other  corporations  within 
the  District  of  Columbia  the  taxation  of  whidi  banks  and  corporations  is 
herein  provided  for)  of  any  person,  firm,  association,  or  corporation  resident 
or  engaged  in  business  within  said-  District  shall  be  scheduled  and  appraised 
in  the  manner  provided  by  paragraph  one  of  said  section  six  for  listing  and  ap- 
Iiraisal  of  tangible  personal  property  and  assessed  at  their  fair  cash  value, 
and  as  taxes  on  said  moneys  and  credits  there  shall  be  paid  to  the  tax  collec- 
tor of  said  District  three-tenths  of  one  per  centum  of  the  value  thereof." 

This  Is  a  Federal  statute  and  is  controlling.  The  rights  of  persons  within 
the  District  of  Columbia  are  not  subject  to  the  limitations  or  rules  of  exemp- 
tion which  aiH>Iy  to  persons  and  property  within  the  States,  and  consequently 
the  rule  that  the  authorities  of  a  State  or  territory  are  not  empowered  to  tax 
an  officer  on  account  of  his  pay  or  for  any  personal  property  in  his  possession 
properly  required  for  the  due  exercise  of  his  office  or  the  performance  of  his 
military  duties  has  no  application. 

2.  The  sole  question  involved  is  whether  an  officer  on  duty  in  Washington 
is  a  resident  of  the  District  of  Columbia.  That  involves  a  question  of  fact  to 
be  determineil  in  each  instance  by  the  animus  revertendi,  or  the  animuH 
manendi,  of  the  particular  officer.  The  animus  revertendi,  as  defined  in  Ab- 
bott's I^aw  Dictionary,  Is  an  expression  used  "in  the  discussion  of  questions 
of  domicile,  to  express  the  intention  to  return  to  a  former  residence  *  *  • 
or  notwithstanding  absence  for  a  temporary  purpose,  however  prolonged,  as 
in  the  case  of  a  sailor  who  follows  his  occupation  animo  revert endi — ^wlth  the 
intention  of  returning  to*  his  place  of  domicile." '  The  rules  applicable  to  the 
determination  of  the  residence  of  an  officer  or  enlisted  man  of  the  Army 
of  the  United  States  as  found  In  Digest  of  Opinions  Judge  Advocate  Genera), 
1912,  page  976,  are  fully  sustained  by  the  decisions  therein  cited,  and  are  as 
follows : 

"In  the  case  of  an  officer  or  enlisted  man  In  the  Military  Establishment, 
his  domicile  during  his  continuance  In  the  service  is  the  domicile  or  residenct* 
which  he  had  when  he  received  his  appointment  as  an  officer  or  entered  into  an 
enlistment  contract  with  the  United  States.  This  is  true  whether  such  domicile 
was  original,  l.  e.,  established  by  nativity-,  or  bj^  residence  with  the  requisite 
intention,  or  derivative,  as  that  of  a  \^ife,  minor,  or  dependent.  This  residence; 
or  domicile  does  not  change  while  the  officer  remains  in  the  military  service, 
as  his  movements  as  an  officer  are  due  to  military  orders;  and  his  residence, 
so  long  as  it  results  from  the  operation  of  such  orders.  Is  constrained,  a  form 
of  residence  which  works  no  change  In  domicile.     (C.  12023,  GO  P.) 

"If  a  legal  residence  In  a  certain  State  has  once  existed,  mere  temporary 
absence,  however  long  continued,  as  the  result  of  an  enlistment  or  enlistments 
in  the  Army,  will  not  destroy  it.  (50  R.,  392.)  Liability  to  taxation  or  other 
liability,  as  a  resident  of  a  certain  locality,  is  not  ordinarily  affected  by  the 
enlisting  or  holding  of  a  conmussiou  in  the  Army  and  the  being  stationed  at  a 
place  other  than  such  locality;  the  party  being  at  such  place  not  by  his  own 
volition,  and  the  animus  revertrndi  to  the  original  domicile  being  presume<l  to 
still  exist.     (55  R.  623;  C.  148.52.) 

"  An  officer  may,  however,  establish  a  new  legal  residence  or  domicile  where 
he  Is  stationed,  although  as  he  Is  subject  to  orders,  the  evidence  of  such 
intention  should  be  clear  and  con\incing,  such  as  to  the  acquisition  of  real 
property  for  a  home,  with  the  intention  of  living  there  whenever  not  required 
to  be  elsewhere  under  military  orders.  (C.  21091.)  In  the  cases  of  officers  wno 
are  not  subject,  or  likely,  to  have  their  places  of  habltancy  changed  by  sui>erlor 
*  military  authority,  such  as  the  chiefs  of  the  stalf  corps  or  departments,  whose 
duties  require  them  to  have  their  offices  pennanently  In  Washington,  less  evi- 
dence of  intention  is  required.  This  is  also  true  as  to  officers  on  the  retired  list. 
The  qiiestion  of  residence,  where  it  is  at  all  doubtful,  will  In  the  main,  as  In  the 
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case  of  civilians,  be  determined  by  the  evidence  of  an  animus  manendi  as 
exhibited  by  the  acts  and  declarations  of  the  party.    (29  R.  85 ;  30  R.  215,  528.)" 

This  office  has  held  30  R  215,  217,  that  "prima  faci^y  certainly,  an  officer 
who  is  in  a  State  or  Territory  merely  because  he  is  ordered  there  on  military 
duty,  is  not  to  be  regarded  as  a  resident  but  is  to  be  deemed  as  no  more  than  a 
person  transeuna.  An  anifrms  manetidi  evinced  by  declarations  or  acts,  must, 
it  is  believed,  also  appear,  in  order  to  fix  upon  liim  the  character  and  responsl>- 
bilities  of  a  resident." 

The  Supreme  Court  of  the  District  of  Columbia,  in  the  case  of  Mead  v.  VoT' 
rol  (6  D.  C.  338,  344),  quoted  with  approval  the  following: 

"  From  the  various  definitions  of  the  term  residence,  habitancy  and  domicil, 
and  the  decisions  in  regard  to  them,  I  think  we  can  deduce  the  proposition  that 
the  term  legal  residence  or  Inhabitancy  and  domicil  mean  the  same  thing.  Dy 
legal  residence  I  mean  the  place  of  a  man's  fixed  habitation ;  where  his  political 
rights,  such  as  the  right  of  the  elective  franchise  are  to  be  exercised,  and 
where  he  is  liable  to  taxation.  A  person  leaving  such  abode  or  fixed  habitation 
temporarily,  as  for  a  particular  purpose,  either  for  pleasure,  business  or  health, 
with  the  intent  of  returning  to  the  same  as  soon  as  such  purpose  is  accom- 
plished, does  not  lose  his  reHdence  or  habitancy  in  such  place  of  abode.  The 
actual  residence  is  not  always  the  legal  residence  or  inhabitancy  of  a  man.  A 
foreign  minister  actually  resides  and  is  personally  present  at  the  court  to  which 
he  is  accredited,  but  his  legal  residence  or  inhabitancy  and  domicil  are  in  his 
own  country.  His  residence  at  the  foreign  court  is  only  a  temporary  residence. 
He  is  there  for  a  particular  purpose.  So  soldiers  and  seamen  may  be  legal 
residents  and  inhabitants  of  a  place,  although  they  may  have  been  absent  there- 
from for  years.  They  do  not  lose  their  residence  or  domicil  by  following  their 
profession," 

Later  in  Douma  v.  Dotms  (23  App.  Cas.,  D.  C,  pp.  381,  386-388)  the  Court 
of  Appeals  said : 

"The  question  of  residence  is  often  exceedingly  difficult  to  be  determined, 
being,  as  it  generally  Is,  dependent  on  considerations  both  of  intention  and 
conduct;  but  we  deem  it  unnecessary  to  enter  very  largely  into  the  general 
question  here.  It  may  suffice  to  say  for  all  present  purposes  that  the  matter 
of  residence  is  to  be  regarded  as  the  equivalent  of  domicil;  and  that  in  con- 
templation of  the  laws,  both  of  the  State  of  Maryland  and  of  the  District  of 
Columbia,  both  of  which  require  consideration  in  the  present  case,  it  requires 
and  Implies  In  this  connection  a  fixed  place  of  abode  with  the  Intention  to  re- 
main there  permanently  or  at  least  indefinitely. 

"Authorities  are  not  wanting,  if  any  are  required,  to  show  that  in  statutes 
relating  to  taxation,  right  of  suffrage,  divorce,  limitation  of  actions,  and  the 
like,  the  term  *  residence  *  is  useil  in  the  sense  of  *  legal  residence ' ;  that  Is,  the 
place  of  domicil  or  permannt  abode,  as  distinguished  from  the  place  of  tem- 
iwrary  residence.  See  De  Meli  v.  De  Meli,  120  N.  Y.  485,  17  Am.  St.  Rej.  052,  24 
N.  E.  996 ;  McShane  v.  McShane,  45  N  J.  Eq.  342,  19  Atl.  465,  and  Bnitiderd 
v.  Del  Iloyo,  20  N.  J.  L.  328." 

It  Is  stated  In  14  Cyc.  849,  with  many  authorities  cited  in  support  thereof, 
that— 

"  In  general  It  can  be  said  that  a  domicile  is  neither  gained  nor  lost  during 
military  service,  and  although  a  soldier,  if  both  the  fact  and  Intent  concur,  can 
establish  a  new  domicile  during  his  term  of  enlistment,  this  will  not  be  deemed 
to  have  occurred  in  the  absence  of  the  clearest  and  most  unequivocal  proof. 
No  domicile  will  be  acquired  merely  from  having  been  stationed  in  the  ilne  of 
duty  at  any  particular  place." 

The  principles  heretofore  stated  are  sustained  by  the  decisions  of  the  Federal 
courts  in  Ex  parte  White  (228  Fed.  88)  and  Pundt  v.  Pendleton  (167  Fed.  997). 

3.  The  right  to  imniriiity  from  the  imposition  of  a  tax  is,  however,  not  self- 
executing  ;  and  an  officer  desiring  It  should  seek  exemption  from  any  assessment 
made  against  him  or  his  property  In  the  manner  provided  by  the  laws  govern-  • 
Ing   the   District   of  Columbia  deficiency   appropriation   act   of  July  1,   1902 
(32  Stat.  552,617-622). 

4.  This  office  is  of  the  opinion  that  an  officer  detailed  for  duty  In  the  District 
of  Columbia,  whose  acts  evidence  no  intention  of  making  Washington  his  fixed 
place  of  residence,  is  not  subject  to  the  tax  imposed  by  the  act.  District  of 
Columbia  appropriation  act  of  March  3,  1917,  supra,  and  if  he  does  not  wish  to 
pay  such  tax  he  should  not  file  a  return  covering  the  property  specified  in  said 
statute.  In  order  to  secure  exemption  from  any  assessment  arbitrarily  made 
on  account  thereof  such  officer  must  proceed  in  the  manner  prescribed  by  the 
laws  governing  taxation  in  the  District  of  Columbia. 
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PATENT:  Bight  of  Officer  to  Take  out  Patent;  Proeeduro  whore  ChiTem- 
ment  Contract  Infringes  a  Patent;  Contract. 

Wheye  a  person  In  the  employ  of  the  United  States  Government  uses  Govern- 
ment time  and  funds  for  the  purpose,  and  in  the  line  of  his  duty  makes  an 
invention  and  takes  out  letters  patent  on  the  same,  the  Government  has  tin 
implied  license  to  use  the  invention  with  an  unrestricted  right  to  manufacture 
it  or  have  it  manufactured  for  Government  use;  but  where  a  person  in  the 
employ  of  the  Government,  and  not  specifically  employed  for  the  purpose, 
makes  an  invention,  he  is  entitled  to  the  benefits  of  the  same.  (Dig.  Ops. 
J.  A.  G.  1912,  p.  844.)  In  the  latter  event  there  can  be  no  legal  objection  to 
the  Government's  securing  the  right  to  use  such  Invention,  either  for  a  lump 
consideration  or  on  the  basis  of  royalties.  Where  a  company  is  under  con- 
tract to  make  for  the  Government  an  article  which  would  involve  the  infringe- 
ment of  such  an  Invention,  the  action  to  be  taken  by  the  Government  depends 
upon  the  provisions  of  the  contract  with  that  company.  If  that  company  sub- 
'  niitted  the  designs  as  their  own  designs  and  undertook  absolutely  to  furnish 
a  specific  quantity  of  articles  of  that  design,  the  company  would  be  bound  to 
do  so,  making  all  necessary  arrangements  with  the  owner  of  any  patent 
affected  thereby.  If,  on  the  other  hand,  the  contract  provides  for  payment  on 
a  cost-plus  basis,  there  could  be  no  legal  objection  to  authorizing  the  com- 
pany to  pay  a  reasonable  royalty  for  the  use  of  the  invention  as  a  part  of  the 
costs  of  the  manufacture  of  the  articles. 

072. 
.    War  Department,  J.  A.  G.  O.,  July  8,  1918.— To  the  Chief  of  Ordnance, 
Procurement  Division,  Patents  Branch. 

1.  The  views  of  this  oflice  are  desired  in  the  matter  of  the  Shinkle  patent 
No.  1242053  for  hand  grenades,  issued  to  Col.  E.  M.  Shinkle,  Ordnance  Depart- 
ment, October  2,  1917,  and  alleged  to  be  Infringed  by  the  hand  grenades  manu- 
factured by  the  Westinghouse  Electric  &  Manufacturing  O).  (P.  471.611-072/3) 
on  the  question,  whether  in  case  the  Ordnance  Office  is  satisfied  that  tlic 
Shinkle  invention  is  being  used  by  the  said  company  for  the  manufacture  of 
grenades  for  the  United  States  Army,  it  would  be  proper  to  authorize  the 
Westinghouse  Electric  &  Manufacturing  O).  to  pay  a  royalty  for  the  use  of 
said  invention,  or  to  enter  into  negotiations  with  Col.  Shinkle  himself  for  the 
use  of  the  invention  by  the  United  States  on  a  royalty  basis.  There  Is  inclosed 
with  the  papers  a  letter  from  the  Westinghouse  Electric  &  Manufacturing  Co., 
dated  June  20,  1918,  in  which  it  is  stated  that  the  specific  design  which  they 
have  adopted  was  made  by  their  engineers,  and  is  covered  by  applications  for 
United  States  letters  patent,  but  that  they  are  informed  and  believe  that  the 
said  patent  to  Col.  Shinkle  is  of  sufficient  scope  to  cover  their  design. 

2.  Col.  Shinkle,  in  a  letter  to  the  Chief  of  Ordnance,  dated  June  10,  1918, 
states  that  on  May  80,  1918,  while  stationed  at  Frankford  Arsenal,  Pa.,  he 
designed  a  hand  grenade  for  the  purpose  of  meeting  the  requirements  previously 
laid  down  by  the  Ordnanc^  Board ;  that  a  sample  was  made  up  and  tested  for 
mechanical  functioning,  with  results  that  were  considered  promising  at  Frank- 
ford  Arsenal,  that  a  report  was  made  by  the  conunanding  officer,  Frankford 
Arsenal,  to  the  Chief  of  Ordnance,  forwarding  a  drawing,  showing  the  con- 
struction of  the  grenade  with  description  of  the  functioning,  and  with  request 
for  an  allotment  to  provide  for  the  development  of  the  grenade  and  the  manu- 
facture of  a  small  quantity  for  test ;  that  this  letter  was  returned  with  a  state- 
ment that  **  It  was  not  considered  expedient  to  undertake  at  the  present  time 
the  hand  grenades  proposed  by  MaJ.  Shinkle  and  Capt.  Thummel";  that  no 
allotment  has  since  been  made  for  the  development  of  the  design  submitted; 
that  Col.  Shinkle  applied  for  and  obtained  a  United  States  patent,  issued 
October  2,  1917 ;  and  that  he  also  procured  the  necessary  funds  to  provide  for 
the  development  of  the  design  and  the  manufacture  of  many  samples  for  test 
by  the  Ordnance  Board  at  the  Sandy  Hook  Proving  Ground.  He  claims  that 
under  these  circumstances  he  has  legal  and  moral  rights  to  all  the  benefits 
that  may  accrue  from  the  patent,  and  desires  an  official  expression  of  opinion 
to  Uiat  effect. 

3.  It  is  well  settled  by  the  decisions  of  the  United  States  courts  that  where  a 
person  in  the  employ  of  the  United  States  Government  uses  Government  time 
and  funds  for  the  purpose,  and  in  the  line  of  his  duty  makes  an  invention  and 
takes  out  letters  patent  on  the  same,  the  Government  has  an  implied  license 
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to  use  the  Invention  with,  an  unrestricted  right  to  manufactui^e  it  or  have  it 
'  manufactured  for  Government  use ;  but  where  a  person  in  the  employ  of  the  Gov- 
ernment, and  not  specifically  employed  for  the  purpose,  makes  an  invention,  he 
is  entitled  to  the  benefits  of  the  same.  (Dig.  Ops.  J.  A.  G.  1912,  p.  844.)  It  ia 
understood  from  Col.  Shinkle*s  statement  of  facts,  as  recited  above,  that  his 
invention  was  made  on  his  own  initiative,  and  not  in  pursuance  of  the  orders 
of  his  superiors;  that  while  he  submitted  the  results  of  his  invention  with  a 
view  to  having  the  same  developed  for  use  by  the  Ordnance  Department,  the 
papers  were  returned  without  action  of  the  Ordnance  Department;  and  that 
he  thereupon  proceeded  to  have  his  invention  developed  and  patented  at  his 
own  expense.  If  the  facts  be  as  here  stated  it  is  believed  that  it  can  not  be 
justly  claimed  that  under  the  law  as  stated  above  the  Government  is  entitled 
to  the  free  use  of  CJol.  Shinkle*s  patent,  and  that  if  It  is  intended  to  acquire  the 
right  to  use  his  invention,  there  can  be  no  legal  objection  to  the  Government's 
securing  such  right,  either  for  lump  consideration,  or  on  the  basis  of  royalties. 
Whether  it  would  be  proper  to  authorize  the  Westinghouse  Electric  &  Manu- 
facturing CJo.  to  pay  for  the  use  of  the  invention,  would  depend  upon  the  pro- 
visions of  the  contract  with  that  company.  If  that  coinpany  submitted  the 
designs  as  their  own  designs  and  undertook  absolutely  to  furnish  a  specific 
quantity  of  grenades  of  that  design  the  company  would  be  bound  to  do  so, 
making  all  necessary  arrangements  with  the  owner  of  any  patent  affected 
thereby.  If,  on  the  other  hand,  the  contract  provides  for  payment  on  a  cost 
plus  basis,  there  could  be  no  legal  objection  to  authorizing  the  company  to 
pay  a  reasonable  royalty  for  the  use  of  the  Invention  as  a  part  of  the  costs  of 
the  manufacture  of  the  grenades.  It  is  believed  that  the  foregoing  views  wiU 
indicate  the  proper  action  to  be  taken  in  this  case. 


PAY  AND  ALLOWANCES:  Commatation  of  Quarters;  "Territorial  Jnrisdlo- 
tion  of  the  United  States." 

Duty  in  the  Canal  Zone,  the  Philippines,  Hawaii,  Alaska,  or  Porto  Rico  does 
not  constitute  **  active  duty  with  troops  without  the  territorial  jurisdiction  of 
the  United  States  "  as  contemplated  by  the  commutation  of  quarters  act  of  April 
16,  1918  <40  Stat.  530).  The  term  "territorial  jurisdiction"  as  here  used  1b 
equivalent  to  domain  or  possessiona 

245.81. 

War  Department,  J.  A.  G.  O.,  July  8, 1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  refers  to  this  office 
for  opinion  the  question  whether  duty  In  the  Canal  Zone,  the  Philippines, 
Hawaii,  Alaska,  and  Porto  Rico  is  "active  duty  without  the  territorial  juris- 
diction of  the  United  States"  within  the  meaning  of  the  act  approved  April 
16,  1918  (40  Stat.  530). 

2.  The  act  of  April  16,  1918,  9upra,  provides : 

"  That  during  the  present  emergency  every  commissioned  officer  of  the  Army 
of  the  United  States  on  duty  tn  the  field,  or  on  active  duty  without  the  terri- 
torial jurisdiction  of  the  United  States,  who  maintains  a  place  of  abode  for  a 
wife,  child,  or  dependent  parent,  shall  be  furnished  at  the  place  where  he 
maintains  such  place  of  abode,  without  regard  to  personal  quarters  furnished 
to  him  elsewhere,  the  number  of  rooms  prescribed  by  the  Act  of  March  second, 
nineteen  hundred  and  seven  (Thirty-fourth  Statutes,  page  eleven  hundred  and 
sixty-nine),  to  be  occupied  by,  and  only  so  long  as  occupied  by,  said  wife,  child, 
or  dependent  parent;  and  in  case  such  quarters  are  not  available  every  such 
commissioned  officer  shall  be  paid  commutation  thereof  and  commutation  for 
heat  and  light  at  the  rate  authorized  by  law  in  cases  where  public  quarters  are 
not  available;  but  nothing  in  this  Act  shall  be  so  construed  as  to  reduce  the 
allowances  now  authorized  by  law  for  any  person  in  the  Army." 

The  term  "territorial  jurisdiction"  as  used  In  this  act  is  equivalent  to 
domain  or  possessions. 

"  The  word  *  territory,'  is  used  as  synonymous  with  country  and  dominion,  and 
lexicographers  so  define  it."    Flummer  v.  Jarvi%  (23  Me.  297,  801). 

In  the  case  of  The  United  States  v.  The  Danube  (55  Fed.  993)  the  term 
••  territory  "  as  applied  to  jurisdiction  was  defined  as  follows: 

"  The  word  '  territory,'  as  generally  used,  describes  a  jurisdiction,  a  district 
bf  country.    •    •    »    The  word  refers  to  a  jurisdiction.     It  is  not  limited* 
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when  -speaking  of  any  particular  district  as  *  territory,'  to  the  line  of  high- 
water  mark  along  the  shores  of  navigable  rivers  or  bays  or  straits.  The  terri- 
tory of  a  jurisdiction  or  country  extends  to  its  boundaries.  It  describes  the 
possessions  of  a  country." 

The  Supreme  Court  of  the  TTnlted  States,  in  the  case  of  National  Bank  v. 
County  of  Yankton  (101  U.  S.  129,  133),  held: 

"All  territory  within  the  jurisdiction  of  the  United  States  not  included  in 
any  State  must  necessarily  be  governed  by  or  under  the  authority  of  Oongresa 
The  Territories  are  but  political  subdivisions  of  the  outlying  dominion  of  the 
United  States.  Their  relation  to  the  general  government  is  much  the  same  as 
that  which  counties  bear  to  the  respective  States,  and  Congress  may  legis- 
late for  them  as  a  State  does  for  its  municipal  organizations." 

In  the  case  of  Phillips  v.  Thralls  (26  Kans.  780,  781),  considering  the  question 
of  territorial  Jurisdiction,  it  was  held :  • 

"  The  tract  of  land  or  district  within  which  a  judge  or  magistrate  has  juris- 
diction is  called  his  'territory,'  and  his  power  in  relation  to  his  territory  is 
called  his  territorial  jurisdiction." 

The  same  rule  Is  applicable  in  determining  the  "  territorial  Jurisdiction  "  of 
the  United  Statea  It  extends  to  and  includes  all  territory,  whether  contiguous 
or  not,  over  which  the  Federal  Government  exercises  control,  regulation,  or 
authority. 

3.  From  the  foregoing  it  is  the  view  of  this  office  that  the  Canal  Zone,  the 
Phlllipines,  Hawaii,  Alaska,  and  Porto  Rico  are  within  the  territorial  juris- 
diction of  the  United  States.  It  is  my  opinion  that  duty  in  the  Canal  Zone, 
the  Philippines,  Hawaii,  Alaska,  and  Porto  Rico  does  not  constitute  "  active 
duty  with  troops  without  the  territorial  jurisdiction  of  the  United  States  '*  a& 
contemplated  by  the  act  approved  April  16,  1018. 


BE W ABD :  Bight  of  CiTilian  to  Arrest  Deserter  and  Claim  Beward. 

A  civilian,  not  a  civil  police  officer,  may  in  a  proper  case  become  entitled  to 
claim  the  reward  of  $50  for  the  apprehension  and  delivery  of  a  deserter.  This 
is  specifically  provided  for  in  the  appropriation,  "  Incidental  expenses.  Quarter- 
master Corps"  (40  Stat.  40,  52),  and  paragraph  121  (O.  A.  R.  No.  67),  Janu- 
ary 31,  1918.  The  fact  that  such  a  civilian  is  not  specifically  authorized  by  the 
act  of  June  18,  1898  (30  Stat  483,  484),  to  arrest  deserters  from  the  military 
service  does  ilot  operate  to  prevent  a  citizen  or  civilian  from  arresting  a  de- 
serter upon  his  own  responsibility,  taking  the  chance  of  the  consequences  of 
possible  action  for  damage  if  the  person  arrested  should  prove  not  to  be  a 
deserter. 

July  3,  1918. 

251. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Division  Judge  Advocate,  Camp  Lee. 
Subject :  Payment  of  rewards. 

1.  You  request  tlie  opinion  of  this  office  upon  the  following  statement  of 
facts : 

"A  former  deputy  sheriff  apprehended  two  deserters  who  failed  to  report  to 
their  local  board.  The  deputy  sheriff  was  himself  inducted  into  the  military 
service  after  his  apprehension  of  the  two  deserters.  The  deputy  sheriff,  with 
his  two  prisoners,  came  to  Camp  Lee  from  the  same  board  and  with  the  same 
contingent  as  they  had  been  entrained.  The  deputy  sheriff  brought  with  him 
proper  papers  from  the  local  board  and  two  forms  (P.  M.  G.  O,  Form  1021)  prop- 
erly executed  and  signed.  He  claims  reward  for  apprehension  of  deserter&  Is 
he  prevented  from  receiving  the  reward  by  reason  of  his  military  status,  hav- 
ing been  inducted  into  the  National  Army?  " 

You  state  that  the  deputy  sheriff  was  inducted  into  the  military  sei'vice 
after  he  apprehended  the  two  soldiers.  He  was,  however,  in  the  military 
service  at  the  time  he  delivered  the  deserters  at  the  camp,  if  it  may  be  said 
that  his  reporting  at  the  camp  in  the  same  contingent  with  the  two  men  whom 
he  had  arrested  constituted  a  delivery.  But  for  the  purpose  of  the  payment  of 
the  reward  in  his  case,  this  office  is  inclined  to  take  the  view  that  the  delivery 
was  made  within  the  purview  of  the  law  and  regulations  upon  his  taking  the 
prisoners  before  the  local  board  and  that  if  this  was  done  before  he  was 
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inducted  into  the  military  service  lie  would  be  entitled  to  receiT«  ttae  reward 
which  is  payable  under  the  law  and  regulations  to  "  any  officer  or  civilian  •• 
for  the  apprehension  and  delivery  of  a  deserter. 

2.  Upon  the  facts  stated  and  assuming  there  is  no  evidence  of  there  having 
been  collusion  between  the  deputy  sheriff  and  the  two  men  whom  he  arrested* 
it  is  the  view  of  this  office  that  the  usual  reward  is  payabla 


TAX:  Taxation  of  Property  Leased  to  the  United  States. 

The  lessor  or  owner  of  property  is  not  relieved  from  the  payment  of  taxes 
thereon  by  reason  of  the  fact  that  the  Government  is  in  possession  thereof  as 
lessee.  Taxes  levied  by  State  and  local  authorities  upon  property  leased  by  the 
United  States  are  in  no  sense  taxes  upon  Government  property  since  they 
are  levied  not  upon  the  interest  which  the  Government  acquires  through  the 
lease,  but  upon  the  Interest  or  title  retained  by  the  lessor  or  owner  of  the 
property.     • 

012.31. 

War  Department,  J.  A.  G.  O.,  July  8,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  as  to  whether  by  reason  of  the  fact 
that  the  Government  is  occupying  property  under  a  lease,  the  lessor  or  owner 
is  thereby  relieved  of  the  payment  of  taxes  ordinarily  assessed  against  the 
property. 

2.  It  is  well  settled  that  nether  the  property  nor  the  agencies  or  instru- 
mentalities of  the  Federal  Government  are  subject  to  taxation  by  any  State  or 
municipal  government,  and  it  is  equally  well  settled  that,  except  as  to  such 
taxation  as  would  constitute  an  interference  with  the  application  of  this  prin- 
ciple, the  Federal  Government  is  without  authority  to  interfere  in  any  way  with 
Sfate  or  municipal  authorities  in  their  taxation  of  property  within  their  re- 
spective Jurisdictions.  The  tax  levied  by  State  and  local  authorities  upon  prop- 
erty leased  by  the  United  States  is  In  no  sense  a  tax  upon  Government  property, 
as  the  tax  is  levied  not  upon  the  interest  which  the  Government  acquires 
through  the  lease,  but  upon  the  interest  or  title  retained  by  the  lessor  or  owner 
of  the  property.  He  not  only  retains  the  title  but  receives  the  benefits  of  the 
title  in  the  way  of  rental,  the  same  as  if  he  were  leasing  his  property  to  an 
individual,  and  the  same  reasons  exist  for  his  payment  of  the  taxes  assessed 
against  the  property  as  if  it  were  not  under  lease  by  the  Gtovernment. 


UNIFOBM :  Bight  of  Biseharged  Oifioers  and  Soldiers  to  Wear  Unif omu 

One  whose  commission  as  an  officer  has  been  terminated  has  no  right  to  wear 
the  Army  uniform,  although  a  reasonable  time  may  be  allowed  in  which  to 
change  to  civilian  garb.  No  more  time  should  be  allowed,  however,  than  will 
be  required  to  close  up  his  business  or  relations  with  the  Government  and  return 
to  his  home.  If  he  can  provide  himself  with  civilian  clothing  at  the  place  of 
discharge  or  dismissal,  he  should  do  so.  There  is  no  authority  for  the  sug- 
gestion that  the  right  to  wear  the  uniform  might,  in  certain  cases,  continue  for  a 
period  of  three  months  after  discharge  or  dismissaL  See  section  125,  national- 
defense  act  of  June  3,  1916  (89  Stat.  166,  216). 

42L 

[Memorandmn  for  the  Chief  of  Staff.] 

JuLT  8, 1918. 
Subject :  Wearing  of  the  uniform  by  ex-lieutenant. 

1.  A  memorandum  from  your  office  under  date  of  June  24,  1918,  requests  the 
opinion  of  this  office  as  to  the  correct  construction  of  section  125  of  the  national 
defense  act  (89  Stat  166,  216)  when  applied  to  a  state  of  fticts  contained  in  a 
letter  addressed  to  your  office  by  the  intelligence  officer.  Eastern  Department,  as 
follows : 

"In  this  connection  your  attention  is  invited  to  the  question  of  discharged 
officers  and  soldiers  wearing  the  uniform  for  a  period  of  three  months  after 
their  discharge.  This  matter  is  being  called  to  our  attention  daily  by  individuals 
and  the  authorities  in  New  York,  that  people  who  are  no  longer  in  the  service 
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are , masquerading  in  the  uniform  and  oftentimes  doing  improper  things.  In 
the  latter  case  they  can  be  arrested,  but  If  they  are  not  behaving  improperly  no 
action  would  appear  possible  against  them. 

•*  It  is  our  understanding  that  the  law  Intended  a  discharged  officer  or  soldier 
should  proceed  from  place  of  discharge  with  due  diligence  to  his  home,  and 
upon  arrival  there  discard  the  uniform,  but  that  in  no  event  could  he  be  allowed 
to  wear  It  more  than  three  months. 

"  This  office  believes  that  an  interpretation  from  the  Judge  Advocate  General 
on  this  matter  would  be  valuable." 

2.  This  office  has  several  times  held  that  one  whose  commission  as  an  officer 
has  been  terminated  has  no  right  to  wear  the  Army  uniform.  The  termination  of 
the  right  is  coincident  with  the  termination  of  the  commission.  Strictly  speaking, 
the  momeot  dismissal  or  discharge  from  the  service  is  consummated  by  communi- 
cation of  notice  thereof  to  the  officer  in  question  that  moment  his  right  to  wear 
the  uniform  is  at  an  end.  Reason  and  common  sense  suggest,  however,  and  the 
law  must  be  so  construed  as  to  allow  a  reasonable  time  in  which  to  change  from 
the  uniform  to  civilian  garb.  What  shall  constitute  a  reasonable  time  must 
depend  on  the  facts  in  each  case.  In  no  event  should  more  time  be  allowed, 
however,  than  will  be  required  for  the  officer  to  close  up  his  business  or  relations 
with  the  Government  and  return  to  his  home.  If  he  is  able  to  provide  himself 
with  civilian  clothing  at  the  place  of  discharge  or  dismissal  it  would  be  his  duty 
to  do  so,  and  a  proper  appreciation  of  the  proprieties  involved  would  make  such 
action  mandatory  on  his  part  If  not  able  to  provide  himself  with  civilian  cloth- 
ing at  the  place  of  discharge  or  dismissal  he  should  be  allowed  to  wear  his  uni- 
form until  he  reaches  his  home  if  he  proceeds  to  return  there  without  delay,  when 
the  uniform  should  at  once  be  removed.  There  is  no  authority  for  the  sugges- 
tion that  the  right  to  wear  the  uniform  might,  in  certain  cases,  continue  for  a 
period  of  three  months  after  discharge  or  dismissal. 

Note:  Amended  by  act  of  February  28,  1919  (40  Stat  1202).  See  Ops.  J.  A. 
G.  421,  Mar.  10, 1919. 


CONTRACTS:  Lease  for  Term  in  Advuice  of  Appropriation;  Effeet  of. 

A  lease  to  the  Crovernment  was  made  In  November,  1917,  and  was  to  continue 
as  to  part  of  the  land  from  that  date  during  the  war  and  for  one  year  after 
the  termination  thereof.  Inasmuch  as  it  purported  to  obligate  the  Government 
for  the  future  payment  of  money  In  advance  of  an  appropriation  therefor  by 
Congress,  and  without  any  specific  authorization  from  Ck>ngres8  to  Incur  such 
obligation.  It  was  In  violation  of  Revised  Statutes,  section  8679,  and  therefore 
was  effective  only  until  June  30, 1918.  No  rental  should  be  paid  for  any  period 
thereafter. 

601. 

War  Department,  J.  A.  G.  O.,  July  5,  1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  desired  by  the  officer  In  charge  of  the  Con- 
struction Division,  War  Department,  as  to  whether  under  a  lease  from  the 
Chamber  of  Commerce  of  Petersburg,  Va.,  of  3,600  acres  of  land  at  Camp  Lee, 
Va.,  for  occupation  as  a  military  rifle  range,  the  Government  is  obligated  to 
make  payments  of  rental  beyond  June  30,  1918,  the  lease  having  been  canceled 
by  order  of  the  Secretary  of  War  as  of  that  date.  The  lease  itself  does  not  ac- 
company the  papers,  but  the  following  provisions  in  the  lease  that  have  any 
bearing  upon  the  question  submitted : 

"(a)  The  rental  for  the  property  above  described  shall  be  $15  per  acre  per 
annum,  payable  as  hereinafter  provided. 

**(&)  As  to  3,110  acres,  more  or  less,  of  the  land  above  described,  this  lease 
shall  commence  on  the  15th  day  of  Noveniber,  1917,  and  shall  continue  until  the 
80th  day  of  June,  1918.  As  to  the  remaining  490  acres,  more  or  less,  this  lease 
shall  commence  on  the  1st  day  of  April,  1918,  and  shall  continue  until  the  30th 
day  of  June,  1918.  As  to  the  total  3,600  acres,  more  or  less,  this  lease  shall 
continue  from  and  after  June  30,  1918,  and  shall  continue  from  year  to  year, 
during  the  period  of  the  present  war,  and  for  one  year  from  and  after  the 
termination  thereof." 

The  period  of  the  lease  Is  described  under  provision  (&)  Mipro,  as  commenc- 
ing with  respect  to  part  of  the  acreage,  on  November  15,  1917,  and  with  respect 
to  the  balance  on  April  1, 1918,  and  extending  as  to  the  entire  area  under  lease 
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to  June  SO,  1918.  It  is  farther  prorided  therein  also  that  as  to  the  entire  tract 
the  lease  shall  oontinne  in  force  from  and  after  June  30, 1918,  from  year  to  year 
during  the  period  of  the  war  and  for  one  year  from  and  after  the  termination 
thereof.  This  would  appear  to  be  an  attempt  to  make  a  lease  that  would 
embrace,  in  addition  to  the  current  fiscal  year,  the  entire  period  of  the  war  and 
one  year  thereafter.  At  the  time  the  lease  was  originally  made,  which  appears 
to  have  been  in  November,  1917,  the  only  appropriation  available  for  the  pay- 
ment of  rental  thereunder  appears  to  have  been  the  appropriation  for  the  fiscal 
year  1918,  which  expired  on  Jtme  30  last,  and  any  attempt  in  the  lease  to  make 
it  enforceable  against  the  lessor  and  obligatory  upon  the  Government  beyond 
that  time  would  be  an  attempt  to  involve  the  Government  In  a  contract  for  the 
expenditure  of  money  before  any  appropriation  therefor  had  been  made.  The 
making  of  such  contracts  is  specifically  prohibited  by  Revised  Statutes,  section 
3679,  the  said  section  providing  that — 

"  No  department  of  the  Government  shall  expend,  in  any  one  fiscal  year,  any 
sum  in  excess  of  appropriations  made  by  Ck)ngress  for  that  fiscal  year  or  in- 
volve the  Government  In  any  contract  for  the  future  payment  of  money  in 
excess  of  such  appropriations." 

2.  It  is  the  opinion  of  this  office  that  the  part  of  the  said  lease  or  contract 
which  relates  to  the  period  subsequent  to  June  30,  1918,  is  in  direct  violation  of 
the  said  section  of  the  Revised  Statutes,  as  it  would  obligate  the  Government 
for  the  future  payment  of  money  in  advance  of  an  appropriation  therefor  by 
Congress,  and  without  any  specific  authorization  from  Ck)ngress  to  incur  such 
obligation ;  that  the  said  lease,  therefore,  was  effective  only  until  June  30,  1918, 
and  no  payment  of  rental  thereunder  should  be  made  for  any  period  subsequent 
to  that  date. 


PAT  AND  ALLOWANCES:  Allotments  for  Liberty  Bonds;  How  Afleeted  by 
Absence  without  Leave. 

A  soldier  made  a  monthly  allotment  to  a  bank  for  Liberty  bonda  The  allot- 
ment was  deducted  only  on  the  October,  1917,  pay  roll.  He  went  absent  with- 
out leave  January  8, 1918,  was  apprehended  March  1,  and  was  subsequently  con- 
victed of  absence  without  leave.  Pay  is  due  him  from  November  1,  1917, 
Except  for  stoppage^  on  account  of  absence  without  leave  and  sentence  by  court- 
martial.  An  allotment  for  Liberty  bonds  may  not  voluntarily  be  discontinued 
and  is  not  affected  by  sentences  of  court-martial  imposing  forfeiture  of  pay; 
that  the  allotment  for  November,  December,  and  March  should  be  paid;  that 
between  January  3  and  March  1  no  pay  accrued  to  the  soldier,  but  the  allotment 
for  this  period  should  be  deducted  from  pay  subsequently  earned. 

243. 

War  Department.  J.  A.  G.  0.,  July  5,  1918.— To  The  Adjutant  General. 

1.  There  is  referred  to  this  office  for  opinion  a  letter  from  the  personnel 
officer,  Fourth  Training  Battalion,  One  hundred  and  fifty-fifth  Depot  Brigade, 
Camp  Lee,  Va.,  to  the  depot  quartermaster,  and  an  indorsement  from  the  office 
of  the  Quartermaster  General  to  The  Adjutant  General  of  the  Army,  concern- 
ing the  case  of  Pvt.  M.  It  appears  that  Pvt.  M.  on  October  25,  1917,  made  an 
allotment  of  $15  per  month  to  the  Federal  Reserve  Bank  of  New  York  for  Liberty 
bonds ;  that  he  went  absent  without  leave  on  January  3,  1918 ;  was  dropped  as 
a  deserter  February  4,  1918 ;  was  apprehended  March  1, 1918,  and  was  convicted 
of  absence  without  leave ;  that  the  allotment  was  deducted  on  the  October,  1917, 
pay  roil ;  that  no  further  allotment  has  been  paid ;  and  that  pay  is  due  the  soldier 
from  November  1, 1917,  except  for  stoppages  on  account  of  absence  without  leave 
and  sentence  of  general  court-martial.  Request  is  made  for  advice  whether  the 
allotment  is  still  In  force  and  what  deduction  should  be  made  ftom  Pvt.  M.*s  pay 
on  account  thereof. 

2.  An  allotment  for  Liberty  bonds  may  not  be  voluntarily  discontinued  by  a 
soldier.  Allotments  for  Liberty  bonds  are  not  affected  by  sentences  of  courts- 
martial  imposing  a  forfeiture  of  pay  (24  Comp.  Dec.  621).  A  soldier  who  is 
absent  without  leave  is  in  a  no-pay  status.  He  earns  no  pay,  consequently  there 
is  nothing  during  such  period  from  which  an  allotment  for  any  purpose  may 
be  paid.  From  the  foregoing  it  follows  that  Pvt  M.'s  allotment  for  Libertjr 
bonds  for  November  and  December  and  for  March  and  the  ensuing  months 
should  be  paid.  Assuming  that  Pvt.  M  was  entitled  to  pay  except  for  stoppages 
due  to  absence  without  leave  and  to  forfeitures  of  pay  by  general  court-martial 
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sentence.  It  is  clear  that  except  for  the  period  when  he  was  absent  witfaont  leave 
the  amount  of  his  pay  allotted  to  the  Federal  Reserve  Bank  of  New  York  for 
Liberty  bonds  accrued  to  his  credit  and  must  be  paid  to  the  Federal  Reserve 
Bank  of  New  York.  The  mere  fact  that  he  went  absent  without  leave  and  was 
charged  with  desertion  can  serve  in  no  way  to  forfeit  this  amount  For  the 
period  between  January  8  and  March  1  no  pay  accrued  to  Pvt  M.  and  conse- 
quently there  was  during  such  period  no  pay  to  satisfy  the  allotment.  The 
allotment  for  this  period  should  be  deducted  from  pay  subsequently  earned  by 
him.  His  going  absent  without  leave  does  not  relieve  him  from  the  obligation 
incurred  by  his  subscription  for  Liberty  bonds. 


WAR  RISK  INSURANCE  ACT:  Time  of  ApplleatioiL 

A  man  drafted  into  military  service  who  fails  to  respond  to  the  order  direct- 
ing him  to  report  is  absent  without  leave  or  in  desertion.  In  either  case  no 
pay  accrues  to  his  credit  and  there  is  no  pay  from  which  a  compulsory  allot- 
ment can  be  made.  He  is  in  the  military  service  from  the  date  on  which 
he  is  required  to  report.  He  can  not,  by  neglect  or  refusal,  extend  the  time 
within  which  to  apply  for  war  risk  insurance  beyond  the  120-day  period,  which 
begins  to  run  on  such  date. 

004.6. 

War  Department,  J.  A.  G.  0.,  July  5, 1918.— To  The  Adjutant  General. 

1.  There  are  referred  to  this  office  for  opinion  the  following  papers :  Telegram 
from  MaJ.  Gen.  Greene  to  The  Adjutant  General  of  the  Army ;  telegram  from 
the  insurance  officer  at  Camp  Lewis,  Wash.,  to  the  Director  of  the  Bureau  of 
War  Risk  Insurance;  telegram  from  Ck)mmissioner  Nesblt,  of  the  Bureau  of 
War  Risk  Insurance,  to  the  insurance  officer  at  Camp  Lewis,  Wash. ;  and  various 
indorsements  transmitting  these  papers  through  military  channels.  In  the 
papers  in  reference  two  questions  are  raised:  (1)  At  what  date  do  compulsory 
allotments  of  draft  delinquents  begin  to  run?  (2)  At  what  date  does  the  120- 
day  period  within  which  a  member  of  the  military  forces  must  make  his  appli- 
cation for  war  risk  insurance  begin  to  run?  Commissioner  Nesblt  advised  that 
the  compulsory  allotment  begins  on  the  same  date  when  pay  begins  to  accrue, 
which  is  taken  to  be  the  day  when  the  man  actually  reports  for  duty.  MaJ. 
Geq.  Greene  recommends  that  the  same  date  be  taken  as  the  date  upon  which  the 
120-day  period  above  referred  to  begins  to  run. 

2.  When  a  man  drafted  into  the  military  service  of  the  United  States  falls  to 
respond  to  the  order  directing  him  to  report  he  is  either  absent  without  leave 
or  in  desertion.  Consequently  no  pay  accrues  to  his  credit,  and  there  is  no  pay 
from  which  a  compulsory  allotment  can  be  made.  Therefore  this  office  is  of  the 
opinion  that  Commissioner  Nesbit's  ruling  is  substantially  correct.  By  the 
terms  of  the  second  article  of  war,  the  selective-draft  act  (40  Stat.  76)  and  the 
Selective  Service  Regulations  (P.  M.  G.  O.  Form  999)  a  man  is  in  the  military 
service  from*  the  date  which  is  specified  as  the  date  on  which  he  is  required  to 
report  in  the  order  directing  him  to  report  for  service.  The  120-day  period  be- 
gins to  run  from  that  date.  By  neglect  or  refusal  to  report  he  can  not  extend 
the  time  for  making  such  application. 


PAT  AND  ALLOWANCES:  Increased  Pay  on  Promotion. 

First  lieutenants.  Medical  Corps,  either  of  the  National  Guard  or  the  Regu- 
lar Army,  appointed  to  the  grade  of  captain  pursuant  to  the  act  of  October  6, 
1917  (40  Stat  897),  are  under  Army  Regulations,  1260,  entitled  to  pay  of  the 
highest  grade  only  from  the  date  of  acceptance  of  such  appointment.  The 
opinion  cited  in  Bulletin  No.  72,  War  Department,  1917,.i>age  12,  refers,  not 
to  pay,  but  to  rank  only. 

241.1. 

War  Department,  J.  A.  G.  O.,  July  6,  1918.— To  The  Adjutant  General. 
1.  By  the  preceding  indorsement  the  accompanying  papers  have  been  referred 
to  this  office  for  ^  decision  as  to  the  proper  date  from  which  National  Guard 
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officers  are  entitied  to  pay  of  the  Increased  grade  upon  promotion."  The  ques- 
tion arises  In  connection  with  the  case  of  Stephen  H.  Graham,  Medical  Corps, 
of  the  Oklahoma  National  Guard,  whose  promotion  from  the  grade  of  first 
lieutenant,  Medical  Corps,  to  that  of  captain.  Medical  Corps,  was  announced 
In  Special  Orders,  No.  57,  War  Department,  1918,  "to  rank  from  March  7, 
1918."  This  order  was  subsequently  amended  by  paragraph  343,  Special 
Orders,  No.  72,  War  Department,  1918,  to  show  promotion  to  rank  from 
October  27,  1917,  that  being  the  first  day  following  the  completion  of  his  service 
of  one  year  as  first  lieutenant,  Medical  Corps,  In  the  Federal  service,  and  from 
which  date  he  was  regarded  as  eligible  for  promotion  under  the  provisions  of 
section  3.  of  General  Orders,  No.  168,  War  Department,  1917.  It  appears  that 
Lieut.  Graham  was  actually  appointed  or  promoted  to  the  grade  of  captain 
March  9,  1918,  the  date  of  Special  Orders,  No.  57,  mentioned  above,  and  that 
the  recommendation  of  the  Surgeon  General's  office  for  bis  appointment  or 
promotion  to  that  grade  was  dated  March  7,  1918. 

2.  As  to  promotions  in  general  of  National  Guard  officers  In  the  Federal 
service,  this  office  has  held  in  two  recent  opinions,  addressed  to  The  Adjutant 
General,  in  the  case  of  Lieut.  Albert  Zimperman,  One  hundred  and  twentieth 
Infantry,  dated  May  6,  1918,  and  in  the  case  of  First  Lieut.  J.  M.  Champeno, 
One  hundred  and  thirty-first  Field  Artillery,  dated  June  11,  1918,  that  such 
officers  are  entitled  to  the  pay  of  the  Increased  grade  only  from  the  date  of 
their  acceptance  of  appointments;  this  because  of  the  provision  In  section  2 
of  the  act  of  May  18, 1917  (40  Stat.  76,  77),  that  such  officers  shall  "be  subject  to 
the  laws  and  regulations  governing  the  Regular  Army,  except  as  to  promo- 
tions," etc.  The  effect  of  this  provision  of  the  statutes  Is  that  the  officers  therein 
referred  to,  including  National  Guard  officers,  are  generally  promoted  by  way 
of  selection  and  not  according  to  the  rule  of  seniority  applicable  to  promotions 
In  the  Regular  Army.  It  remains  to  be  considered  whether  promotions  in  the 
Medical  Corps  from  the  grade  of  first  lieutenant  to  that  of  captain  are  subject 
to  the  same  rule.    The  act  of  October  6,  1917  (40  Stat.  397).  provides: 

"  That  during  the  existing  emergency  first  lieutenants  in  the  Medical  Corps 
of  the  Regular  Army  and  of  the  National  Guard  shall  be  eligible  to  promotion 
as  captain  upon  such  examination  as  may  be  prescribed  by  the  Secretary  of 
War." 

The  regulations  prescribed  in  pursuance  of  this  statute  are  contained  in  sec- 
tion 3  of  General  Orders,  No.  168,  War  Department,  1917,  and  provides  that  no 
first  lieutenant.  Medical  Corps,  shall  be  promoted  to  the  grade  of  captain  with- 
out examination  and  that  no  examination  shall  be  held  for  such  promotion  of 
an  officer  in  the  Medical  Corps  of  the  Regular  Army  until  he  has  completed 
one  year's  continuous  service  In  that  corps,  or  of  an  officer  in  the  National 
(^nnnl  until  he  has  completed  one  year's  Federal  service  in  the  Medical  Corps 
thereof  since  May  11,  1916.  The  regulation  further  provides  that  at  a  suitable 
time  anterior  to  the  expiration  of  one  year's  service  by  any  first  lieutenant,  an 
examining  board  will  be  convened  to  conduct  his  examination. 

3.  The  act  of  October  6,  1917,  «Mpra,  does  not  give  any  first  lieutenant  a 
vested  right  to  a  promotion,  even  if  he  should  pass  the  required  examination. 
The  statute  and  regulation  together  only  provide  that  he  shall  be  eligible  for 
appointment  after  he  has  met  the  test.  No  office  actually  exists  until  an  appoint- 
ment is  made.  Therefore,  there  is  no  vacancy.  Army  Regulations,  1260,  pro- 
vides : 

"A  person  appointed  to  the  Army  or  receiving  an  appointment  to  a  new  office 
therein  Is  entitled  to  pay  from  date  of  acceptance  only.  If  the  appointment 
creates  vacancies  to  be  filled  by  promotion,  the  promoted  officers  are  entitled  to 
pay  of  the  new  grade  from  the  date  of  acceptance  of  the  appointee.  In  all 
other  cases  of  promotion  the  officer  is  entitled  to  pay  from  date  of  the  occur- 
rence of  the  vacancy. 

In  the  opinion  of  this  office  first  lieutenants.  Medical  Corps,  either  of  the 
National  Guard  or  the  Regular  Army,  promoted  or  appointed  to  the  grade  of 
captain,  come  within  the  first  sentence  of  this  regulation  as  persons  appointed 
to  a  new  office,  and  that  they  are  only  entitled  to  the  pay  of  the  higher  grade 
from  the  date  of  acceptance  of  such  appointment  The  reference  of  promotion 
of  medical  officers  by  seniority,  contained  In  the  opinion  of  this  office  referred 
to  by  Capt.  Graham  in  his  telegram  herewith  (Bui.  No.  72,  W.  D.  1917,  p.  12), 
does  not  apply  to  the  question  of  pay  but  only  to  rank. 
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§ 

PUBLIC  PBOPEBTT:.  Belegfttioii  of  Power  to  Sell  Sapplies. 

Authority  may  be  delegated  to  the  officer  in  charge  of  the  finance  department 
of  the  Bureau  of  Aircraft  Production  to  sell  supplies  under  the  act  of  May  10, 
1918  (40  Stat  648),  in  so  far  as  property  under  the  control  of  the  Bureau  of 
Aircraft  Production  Is  concerned.  The  head  of  the  department  may  In  turn 
delegate  the  authority  to  his  subordinates.  The  delegation  should  define,  in 
general  terms  at  least,  the  conditions  under  which  the  sales  shall  be  made,  such 
as  that  they  shall  not  be  at  less  than  the  cost  price  and  that  sales  shall  be  made 
to  certain  classes  of  parties,  to  the  end  that  the  supplies  sold  by  such  subordi- 
nate shall  be  devoted  to  the  prosecution  of  the  war. 

400.32. 

War  Departm^t,  J.  A.  G.  O.,  July  6,  1918.— To  The  Adjutant  General 

1.  The  views  of  this  office  are  desired  with  reference  to  the  request  of  the 
Assistant  Director  of  Aircraft  Production,  June  12,  1918,  that  authority  be 
delegated  to  the  officer  in  charge  of  the  finance  department  of  the  Bureau  of 
Aircraft  Production  to  sell  supplies,  etc.,  under  the  act  of  May  10,  1918  (40 
Stat  548),  in  so  far  as  property  under  the  control  of  the  Bureau  of  Aircraft 
Production  is  concerned,  on  the  following  question:  "Can  this  authority  be 
delegated  to  the  Director  Aircraft  Production?" 

2.  The  acf  of  May  10,  1918,  «iipra,  provides : 

*'That  during  the  existing  emergency  the  President  be,  and  he  hereby  Is, 
authorized,  in  his  discretion,  and  upon  such  terms  as  he  shall  deem  expedient, 
through  the  head  of  any  executive  department,  to  sell  any  supplies,  materials, 
equipment,  or  other  property  heretofore  or  hereafter  purchased,  acquired,  or 
manufactured  by  the  United  States  in  connection  with  or  incidental  to  the 
prosecution  of  the  war  to  any  person,  partnership,  association,  or  corporation, 
or  to  any  foreign  State  or  Grovemment  engaged  in  war  against  any  Government 
with  which  the  United  States  is  at  war ;  and  any  moneys  received  by  the  United 
States  as  the  proceeds  of  any  such  sale  shall  be  covered  into  the  Treasury  of 
the  United  States,  and  a  full  report  of  the  same  shall  be  forthwith  submitted 
to  Congress." 

8.  As  this  statute  authorizes  the  action  to  be  taken  through  the  head  of  the 
proper  department,  it  may  be  construed  as  authorizing  the  discretionary  author- 
ity, in  terms  vested  in  the  President,  to  be  delegated  to  the  proper  department 
having  jurisdiction  over  the  property.  It  is  not  necessary  that  the  head  of  the 
department  shall  exercise  tiie  discretionary  authority  in  each  case,  but  he 
may  delegate  the  authority  to  his  subordinates  to  make  the  sales  under  condi- 
tions prescribed  by  him.  In  the  opinion  of  this  office,  therefore,  the  proposed 
delegation  should  define,  in  general  term^  at  least,  the  conditions  under  which 
the  sales  shall  be  made,  such  as  that  they  shall  not  be  at  less  than  the  cost 
price,  and  that  sales  under  the  authority  shall  be  made  to  certain  classes  of 
parties,  to  the  end  that  the  supplies  sold  by  such  subordinate  will  be  devoted 
to  the  prosecution  of  the  war. 

PAT  AND  ALLOWANCES:  Drafted  Man  Entitled  to  Pay  of  Second  Enlist- 
ment Period. 

A  soldier  who  has  served  one  complete  enlistment  period  and  has  thereafter 
been  brought  into  the  service  under  the  selective-draft  act  of  May  18,  1917 
(40  Stat.  76),  is  entitled  under  sections  2  and  10  thereof  to  pay  aB  in  his  second 
enlistment  period. 

242.1. 

July  8,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Department  Judge  Advocate,  Headquarters  Southeastern  Department. 
Subject:  Opinion  of  department  judge  advocate  of  June  26,  1918,  re  status  of 

former  soldier. 

1.  In  your  opinion  dated  June  26,  1918,  with  reference  to  the  status  of  a 
former  soldier  now  In  service  under  the  selective  draft  act,  you  held  that  a 
former  soldier  who  had  served  a  full  enlistment  period  more  than  three  years 
before  being  voluntarily  inducted  into  the  service  under  tJie  selective  draft 
act  was  not  entitled  to  be  counted  as  in  his  second  enlistment  period  under 
Army  Regulations  1S38.    In  this  opinion  the  Judge  Advocate  General  does  not 
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concur.  Section  2  of  the  selective  draft  act  (40  Stat  76,  78)  provides  that  all 
persons  drafted  Into  the  service  of  the  United  States  shall,  from  the  date  of 
said  draft,  be  subject  to  the  laws  and  regulations  governing  the  Regular  Army 
except  as  to  promotions,  so  far  as  such  laws  and  regulations  are  applicable  to 
persons  whose  permanent  retention  In  the  military  service  on  the  active  or 
retired  list  is  not  contemplated  by  existing  law.  Section  10  of  the  same  act 
provides  that  all  enlisted  men  of  the  forces  therein  provided  for  other  than  the 
Regular  Army  shall  in  all  respects  be  on  the  same  footing  as  to  pay  and  allow- 
ances and  pensions  as  enlisted  men  of  corresponding  grades  and  length  of 
service  in  the  Regular  Army.  Under  these  two  provisions  It  seems  entirely 
clear  that  a  man  who  has  served  one  complete  enlistment  period  and  has 
thereafter  been  brought  into  the  service  under  the  48elective  draft  act  Is  en- 
titled to  be  paid  as  in  his  second  enlistment  period. 


ABMT:  Employment  of  Physieally  Dlsqualifled  Soldiers  as  Clerks  in  War 
Department 

The  employment  of  enlisted  men,  physically  disqualified  for  active  service 
overseas,  as  clerks  In  the  office  of  the  Chief  of  Staff  and  the  bureaus  of  the 
War  Department  If  deemed  necessary  for  the  more  effective  administration  of 
the  Army,  does  not  violate  section  35  of  the  national  defense  act  of  June  3, 
1916  (39  Stat.  166,  188),  against  ordering  or  permitting  enlisted  men  to  leave 
their  posts  to  engage  in  dvll  pursuits. 

[Memorandum  for  the  Chief  of  Staff.] 
220.a  J^Y  9,  1918. 

Subject:  Use  of  enlisted  men  for  clerical  duties  in  the  office  of  the  Chief  of 
Staff  and  the  several  bureaus  of  the  War  Department. 

1,  With  reference  to  the  proposed  employment  of  enlisted  men,  physically 
disqualified  for  active  overseas  service,  as  clerks  in  the  office  of  the  (3hief  of 
Staff  and  the  bureaus  of  the  War  Department,  the  views  of  this  office  are  de- 
sired upon  the  question  of  the  legality  of  using  soldiers,  at  their  regular  pay, 
to  supplement  the  civilian  clerical  force  In  the  office  of  the  Chief  of  Staff  and 
the  several  bureaus  of  the  War  Department.  It  is  proposed  to  assign  to  this 
duty  enlisted  men  who  are  specially  qualified  for  clerical  duty  and  who  are 
physically  qualified  for  limited  service  only  of  the  character  under  consid- 
eration. 

2.  There  Is  no  statute  which  forbids  the  use  of  soldiers  at  their  regular  pay 
for  clerical  duty  in  the  War  Department  and  If  it  is  deemed  necessary  for 
the  more  effective  administration  of  the  Army,  this  office  can  see  no  legal  ob- 
jection thereto.  I  am  clearly  of  the  opinion  that  the  action  proposed  does 
not  violate  section  35  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166, 
188),  against  ordering  or  permitting  enlisted  men  to  leave  their  posts  to 
engage  In  civil  pursuits.  The  proposed  use  of  enlisted  men  Is  use  by  the 
Government  for  its  purposes  and  for  the  promotion  of  the  efficiency  of  the 
Army  and  Is  not  such  a  use  as  Is  forbidden  by  this  statute. 


COMMAND:  Status  of  Retired  Regular  Army  Officer;  Eligibility  to  Sae- 
eeed  to  Command. 

A  colonel  of  the  Regular  Army  In  the  Judge  Advocate  Gtenerars  Department 
was  retired.  Later,  and  during  the  present  emergency,  he  was  ordered  to  active 
duty  as  Judge  advocate  of  a  department.  He  Is  neither  a  staff  officer  nor  a 
line  officer  and  therefore  under  Army  Regulations  18,  196,  although  the  senior 
colonel,  he  Is  not  eligible  to  exercise  command  of  his  department  In  the  event 
of  the  death  or  disability  of  his  superior. 

210.8. 

War  Department,  J.  A.  G.  O.,  July  9, 1918.--To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  The  Adjutant  General  refers  to  this  office 
for  an  opinion  a  question  submitted  by  C5ol.  H.  O.  Carbaugh,  United  States 
Army,  retired,  now  on  duty  as  Judge  advocate  of  the  Central  Department  at 
Chicago,  111.,  In  which  the  latter  officer  asks  *'  to  be  Informed  whether,  In  the 
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event  of  exigency  set  forth  in  Army  Regnlatlons  196,  the  command  of  the  de- 
partment devolves  upon  me  as  being  the  senior  colonel,  not  a  staff  officer,  ou 
duty  in  the  department" 

Paragraph  196,  Army  Regulations,  provides  in  part  as  follows : 

"  In  the  event  of  the  death  or  disability  of  the  permanent  commander  of  a 
territorial  department,  or  his  temporary  absence  from  the  limits  of  his  com- 
mand, the  senior  line  officer  -present  and  on  duty  therein  will  exercise  the 
command  of  the  department,  unless  otherwise  ordered,  until  relieved  by  proper 
authority." 

Paragraph  18,  Army  Regulations,  is  as  follows: 

"An  officer  of  Engineers  not  on  duty  with  Engineer  troops,  or  of  Ordnance, 
or  of  The  Adjutant  General's,  Inspector  General's,  or  Judge  Advocate  General's 
Department,  Quartermaster,  or  Signal  Corps,  or  of  the  line,  detailed  t*  fill  n 
vacancy  in  these  stafF  departments  or  corps,  though  eligible  to  command, 
according  to  his  rank,  shall  not  assume  command  of  troops  unless  put  on  duty 
under  orders  which  specially  so  direct,  by  authority  of  the  President." 

The  question  raised  by  Col.  Carbaugh  seems  to  have  been  inspired  by  a  de- 
cision of  this  office  under  date  of  June  17,  1918,  Op.  J.  A.  G.  ante,  p.  470,  In  the 
case  of  Capt.  Lewis  D.  Rucker,  Jr.,  United  States  Army,  retired,  in  which  it 
was  held  that — 

"  It  is  the  opinion  of  this  office  that  Capt.  Rucker  is  entitled  to  rank  among 
the  officers  with  whom  he  is  serving  according  to  his  constructive  date  of  com- 
mission determined  in  accordance  with  the  rule  prescribed  in  Bulletin  No.  35, 
War  Department,  1917.  Giving  him  the  rank  to  which  he  is  thus  entitled,  if 
it  should  happen  that  he  becomes  the  senior  officer  at  Fort  Snelling,  he  is 
authorized  and  it  is  his  duty  to  assume  command  of  that  post  during  the  time 
tiiat  he  remains  such  senior  officer.'" 

Col.  Carbaugh  is  on  duty  under  paragraph  117,  Special  Orders,  No.  14,  War 
Department,  1918,  reading  as  follows: 

"By  direction  of  the  President,  Col.  Harvey  O.  Carbaugh,  United  States 
Army,  retired,  is  placed  on  active  military  duty  under  the  provisions  of  the 
next  to  the  last  proviso  of  section  24  of  the  act  of  Congress  approved  June  3, 
1916.  He  will  report  in  person  to  the  commanding  general.  Central  Department, 
Chicago,  111.,  for  duty  as  judge  advocate  of  that  department." 

Col.  Carbaugh,  in  submitting  the  question  of  his  eligibilty  to  command  the 
department,  evidently  has  in  mind  the  fact  that  a  retired  officer  of  the  Regular 
Army  is  an  officer  of  such  Army  but  not  of  any  particular  branch  or  depart- 
ment thereof.  At  the  .time  of  his  retirement  he  was  a  colonel,  judge  advocate, 
in  the  Regular  Army,  but,  by  virtue  of  the  order  placing  him  on  the  retired 
list,  he  ceased  to  be  an  officer  of  the  Judge  Advocate  General's  Department  and 
became  a  retired  officer  of  the  Regular  Army.  He  was  placed  on  duty  under 
the  next  to  the  last  proviso  of  section  24  of  the  national  defense  act  (39  Stat 
166,  183),  which  is  a  broad  authorization  for  the  President  to  call  to  service  In 
time  of  war  any  officer  on  the  retired  list  of  the  Army.  He  is  serving,  moreover, 
In  time  of  war  and  that  provision  of  section  11  of  the  selective  service  act, 
May  18,  1917  (40  Stat.  76,  82),  which  provides  "that  all  existing  restrictfons 
upon  the  detail,  detachment,  and  employment  of  officers  and  enlisted  men  of  the 
Regular  Army  are  hereby  suspended  for  the  period  of  the  present  emergency  " 
is  applicable.  The  question  squarely  presented  is,  therefore,  is  Col.  Carbaugh 
a  staff  officer  within  the  meaning  of  Army  Regulations  18 ;  and  if  this  be  an- 
swered in  the  negative,  is  he  eligible  to  command  under  the  circumstances  set 
forth  in  Army  Regulations,  196? 

2.  For  the  reasons  hereinbefore  mentioned,  it  is  clear  that  CJoL  Carbaugh 
is  not  a  staff  officer  within  the  meaning  of  Army  Regulations  18,  and  if  placed 
on  duty  generally  as  a  retired  officer,  tiie  decision  of  this  office  in  the  Rucker 
case,  supra f  would  be  fully  applicable  to  his  case  under  the  same  law  and  regu- 
lations and  upon  a  like  state  of  facts.  It  must  be  noted,  however,  that  Army 
Regulations  196,  to  which  Col.  Carbaugh  refers  provides  that  in  the  event 
of  the  death  or  disability  of  the  permanent  commander  of  a  territorial  depart- 
ment or  his  temporary  absence  from  the  limits  of  his  command  "  the  senior 
line  officer  present  and  on  duty  therein  will  exercise  the  command  of  the  depart- 
ment, unless  otherwise  ordered,  until  relieved  by  proper  authority." 

3.  It  is  clear  that  Col.  Carbaugh  is  not  a  staff  officer  within  the  meaning  of 
Army  Regulations,  18,  but  it  is  equally  clear,  by  a  parity  of  reasoning,  that  he  la 
not  a  line  officer  within  the  meaning  of  Army  Regulations  196.  He  is  no  more 
an  officer  of  the  line  than  he  is  an  officer  of  the  staff,  and  since  the  regulation 
specifically  provides  that  the  senior  line  officer  shall  assume  command  under 
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the  exigencies  contemplated,  it  is  clear  that  Ck>l.  Garbaugfa  would  be  without 
authority  to  assume,  and  would,  indeed,  be  acting  in  violation  of  Regulations 
Should  he  attempt  to  assume  command  of  the  department  under  the  provisiona 
of  Army  Regulations  196,  in  the  event  of  the  exigencies  contemplated  therein. 


CONTRACTS:  Sale  of  SnbsiBienee  Sapplies  by  One  Bareaa  or  Department 
to  Another. 

Under  the  act  of  March  3,  1911  (36  Stat  1037,  1047),  the  War  Department  is 
required  to  charge  for  subsistence  supplies  furnished  by  it  to  another  executive 
department  the  contract  or  invoice  price  thereof  plus  10  per  cent  of  such  price. 

400.32. 

War  Department,  J.  A.  G.  O..  July  9,  1918.— To  The  Adjutant  General. 
"1.  The  question  presented  in  these  papers  is  whether  there  should  be  added 
to  the  contract  or  invoice  price  of  a  lot  of  flour  transferred  to  the  Navy  Depart- 
ment from  the  quartermaster  stores  at  San  Francisco,  Cealif.,  10  per  cent  of 
such  price.  The  papers  show  that  the  Navy  Department  agreed  to  take  over 
from  the  Quartermaster  Corps  a  large  quantity  of  flour  which  the  latter  had  on 
hand  at  San  Francisco  and  not  needed  for  military  use,  aggregating  145,700 
pounds,  upon  the  condition,  as  understood  by  the  supply  officer  of  the  Navy  at 
Mare  Island,  that  the  usual  10  per  cent  would  not  be  added,  such  transfer  being 
regarded  as  an  accommodation  to  the  Army.  The  Navy  supply  officer  objects  to 
having  the  10  per  cent  added. 

2.  The  reason  that  10  per  cent  must  be  added  to  the  contract  or  invoice  price 
of  the  flour  transferred  to  the  Navy  Department  Is  that  it  is  expressly  required 
by  statute,  and  there  Is  no  authority  to  waive  the  requirement.  The  act  of 
March  3,  1911  (36  Stat  1037,  1047)  provides: 

"  Hereafter  when  under  the  Army  Regulations  subsistence  supplies  are  fur- 
nished to  another  bureau  of  the  War  Department,  or  to  another  executive  de- 
partment of  the  Government  or  employees  thereof,  payment  therefor  shall  be 
made  in  cash  by  the  proper  disbursing  officer  of  tlie  bureau,  ofiice,  or  depart- 
ment concerned,  or  by  the  employee  to  whom  the  sale  is  made.  ♦  *  •  When 
the  transaction  is  between  the  Subsistence  Department  and  another  executive 
department  of  the  Government  or  employees  thereof,  the  price  to  be  charged 
shall  Include  the  contract  or  invoice  price  and  ten  per  cent  additional  to  cover 
wastage  in  transit,  and  the  cost  of  transportation." 

In  view  of  this  express  statutory  requirement  that  10 'per  cent  of  the  con- 
tract or  Invoice  price  shall  be  added  to  the  price  charged  another  executive 
department  for  subsistence  supplies  furnished  by  the  War  Department  it  seems 
clear  that  the  transfer  of  the  flour  in  question  can  not  be  made  upon  any  other 
condition.    It  Is  the  view  of  this  office  that  the  10  per  cent  must  be  included. 


OFFICE:  Certificate  of  Authenticity  of  Officer's  Signature  to  Acknowledge 

luent. 

When  an  officer  of  one  of  the  classes  mentioned  in  the  one  hundred  fourteenth 
article  of  war  has  taken  an  acknowledgment  in  a  foreign  place  where  the  Army 
is  serving  The  Adjutant  General's  Office  will  compare  the  signature  of 
the  officer  taking  such  acknowledgment  with  the  official  signature  on  file  in 
that  office  and  make  a  certificate  to  the  fact,  if  the  circumstances  so  warrant, 
that  the  signature  to  the  acknowledgment  Is  the  signature  of  the  officer  in 
question. 

013.1.  July  10.  1918. 

Attorney  and  Counselor  at  Law, 

Central  Bridge,  New  York, 

Dear  Sir  :  Your  letter  of  the  26th  ultimo,  addressed  to  the  War  Department, 
has  been  referre<l  to  this  office  for  reply.  You  are  advised  that  the  one  hundred 
fourteenth  article  of  war  is  the  Federal  statute,  and  that  relates  to  the  power 
of  officers  in  the  Army  of  the  United  States  to  take  acknowledgments  to  deeds 
and  other  Instruments. 

You  will  observe  that  these  officers  under  this  Federal  statute  when  serving 
in  foreign  places  have  the  general  powers  of  a  notary  public  In  the  taking  of 
acknowledgments.  If  you  will  transmit  the  papers  that  you  desire  to  ha\'o 
accomplished  to  the  soldier  in  question  he  can  make  the  necessary  acknowledg- 
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ment  before  some  officer  properly  authorized  under  the  one  hundred  fourteenth 
artlde  of  war.  When  these  papers  have  been  returned  to  the  War  Department 
The  Adjutant  General's  Office  will  compare  the  signature  of  an  officer  taking  an 
acknowledgment  with  the  official  signature  on  file  in  that  office  and  make  a  cer- 
tificate to  the  fact,  if  the  circumstances  so  warrant,  that  the  signature  to  the 
acknowledgment  is  the  signature  of  the  officer  in  question.  Should  the  law  of 
your  State  require  more  than  this,  as  for  instance,  a  certificate  to  the  fact  that 
the  officer  was  properly  serving  in  some  capacity  designated  by  the  statute, 
where  the  detail  to  such  service  would  not  be  of  recoM  in  the  War  Department, 
a  certificate  covering  this  point  would  necessarily  have  to  be  obtained  from  the 
proper  commanding  officer  in  France  who  would  have  knowledge  of  the  facts. 


PUBLIC  PBOPEBTT:  Seeretary  of  War  May  Acquire  Power  Plant  from 
Ordnance  Appropriations. 

Under  the  act  of  July  2,  1917  (40  Stat.  241),  as  amended  by  the  act  of  April 
11, 1918  (40  Stat  518),  the  Secretary  of  War,  if  in  his  judgment  the  acquisition 
of  a  power  plant  is  reasonably  necessary  for  the  expeditious  procurement  by 
manufacture  of  ordnance  stores,  may  acquire  such  power  plant  from  ordnance 
appropriations.  The  Secretary  of  War,  upon  such  terms  as  may  protect  the 
Government,  can  legally  arrange  for  the  transmission  over  private  or  municipal 
lines  of  the  power  developed  at  such  plant  to  the  points  where  the  same  Is 
desired  to  be  used. 

July  10,  1918. 
[Memorandum  for  the  Secretary  of  War.] 

601. 

Subject:  Acquisition  of  power  plant,  Charleston,  W.  Va. 

1.  You  have  orally  requested  the  view  of  this  office  on  the  question  of  the 
legality  of  acquiring,  from  Ordnance  appropriations,  a  power  plant  at  C!harles- 
ton,  W.  Va.,  to  meet  the  shortage  of  power  for  manufacturing  ordnance  and 
ordnance  stores 

2.  The  act  of  April  11,  1918  (40  Stat  518),  amends  the  act  of  July  2,  1917 
(40  Stat  241),  broadening  the  same  so  as  to  make  it  cover  the  acquisition  of 
land  needed  ''for  the  construction  and  operation  of  plants  for  the  production 
of  nitrates  and  other  compounds,  and  the  manufacture  of  explosives  and  other 
munitions  of  war  and  for  the  development  and  transmission  of  power  for  the 
oi)erations  of  such  plants."  For  these  purposes  it  authorizes  the  acquisition  by 
purchase  or  condemnation  "  of  any  land,  temporary  use  thereof,  or  other  interest 
therein  or  right  pertaining  thereto,"  and  waives  the  provisions  of  Revised 
Statutes,  section  355,  with  respect  thereto.  This  act  gives  the  authority  to 
purchase  the  land  required  in  view  of  the  provisions  of  Revised  Statutes,  sec- 
tion 3736,  prohibiting  the  purchase  of  lands  without  express  authority  therefor. 
The  question,  therefore,  is  whether  the  language  of  the  appropriations  for  the 
mani&acture  of  ordnance  and  munitions  of  war  will  permit  their  use  for 'the 
procurement  of  a  power  plant  to  supply  power  required  for  the  manufacture  of 
such  ordnance  and  munitions  of  war.  The  fortification  act  (40  Stat  815,  820), 
recently  passed  by  both  Houses  of  0)ngress,  makes  an  appropriation  of 
$2,0(X),000,000  for  purchase,  manufacture,  and  test  of  ammunition  for  moun- 
tain, field,  and  siege  cannon,  including  the  necessary  experiments  in  connection 
therewith,  the  machinery  necessary  for  its  manufacture,  and  necessary  storage 
facilities,  and  authorizes  the  incurrence  of  obligations  for  these  purposes  to 
the  amount  of  $1,793,734,550  in  addition  to  this  appropriation.  It  also  carries 
an  appropriation  of  $500,000,000  **  for  purchase,  manufacture,  and  test  of  moun- 
tain, field,  and  siege  cannon,  including  their  carriages,  sights,  implements, 
equipments,  and  the  machinery  necessary  for  their  manufacture,"  and  gives 
authority  for  the  incurrence  of  obligations  for  these  purposes  to  the  amount  of 
$729,731,295  in  addition  to  this  appropriation. 

3.  As  the  statutory  obstacle  imposed  by  Revised  Statutes,  section  8736,  to 
the  purchase  of  lands,  and  the  restrictions  imposed  by  Revised  Statutes,  section 
855,  as  to  the  exx)enditure  of  moneys  upon  sites  acquired  for  military  purposes, 
have  been  removed  by  the  act  of  April  11,  1918,  supra,  there  is  no  statutory 
impediment  In  the  way  of  acquiring  ownership  of  a  power  plant  if,  In  the  judg- 
ment of  the  Secretary  of  War,  the  acquisition  of  such  power  plant  is  necessary 
and  proper  in  the  execution  of  the  authority  conferred  by  the  above  quoted 
provisions  from  the  fortification  act  just  passed.  That  act  authorizes  the  Secre- 
tary of  War  to  procure  ordnance  and  munltiona  by  purchase  or  mannfacturet 
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and  must  be  held  to  leave  to  his  discretion  what  articles  and  how  much  shall 
be  procured  by  manufacture.  If,  in  the  Judgment  of  the  Secretary  of  War,  the 
acquisition  of  a  power  plant  is  reasonably  necessary  for  the  expeditious  pro- 
curement  by  manufacture  of  ordnance  and  ordnance  stores,  no  reason  is  seen 
why  he  nfay  not  legally  acquire  it  It  is  a  well  settled  prindple  of  the  con- 
struction of  statutes  that  an  authority  conferred  by  statute  includes  by  impli- 
cation the  reasonable  and  proper  means  for  giving  effect  thereto,  unless  the  par- 
ticular means  which  it  is  decided  to  use  are  expressly  withheld.  As  stated 
above,  the  act  of  April  11,  1918,  removes  the  prohibition  imposed  by  Revised 
Statutes,  section  3736,  with  regard  to  the  purchase  of  lands,  and  there  is  no 
legal  objection  to  the  acquisition  of  the  power  site  if  the  Secretary  of  War 
decides  that  this  is  a  reasonable  and  proper  means  for  carrying  out  the  authority 
to  procure  the  ordnance  and  ordnance  supplies  by  manufacture. 

4.  This  office  is  further  of  opinion  that  the  Secretary  of  War  may  legally 
arrange  for  the  transmission  of  the  power  developed  at  the  plant  under  con- 
sideration to  the  point  or  points  where  used  over  any  private  or  municipal  lines, 
upon  such  terms  as  may  protect  the  interests  of  the  Government.  As  to  any 
surplus  power  produced  at  the  plant  which  is  not  required  for  the  purpose 
of  the  Government,  the  act  of  May  10,  1918  (40  Stat.  548),  as  amended  in  the 
Army  appropriation  .act  (40  Stat.  845,  896)  just  passed,  confers  aiiUiority  for 
its  sale,  with  authority  to  place  the  proceeds  of  the  sale  to  the  credit  of  the 
appropriation  from  which  the  plant  is  acquired. 


UNIFORM:  Right  of  Holder  of  Brevet  Gomiaigaioii  in  National  Guard  to 
Wear  UniformB. 

A  person  holding  the  honorary  commission  of  brevet  major,  Illinois  National 
Guard,  or  any  other  honorary  commission,  is  not  a  part  of  the  National  Guard 
within  the  meaning  of  the  national  defense  act  of  June  3,  1916  (39  Stat.  166). 
Nor  is  he  a  member  of  any  organization  which  the  Secretary  of  War  may  desig- 
nate as  entitled  to  wear  the  Army  uniform  (sec.  125,  national  defense  act,  39 
Stat.  166,  216).  Ck>nsequently  such  person  is  not  entitled  to  wear  the  uniform 
of  the  National  Guard  nor  that  of  the  United  States  Army. 

421. 

War  Department,  J.  A.  G,  O.,  July  10, 1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  the  question  whether  Maj.  C, 
Illinois  National  Guard,  now  military  instructor  "for  the  regiment  of  high- 
school  cadets  of  Salt  Lake  CJity,  Utah,"  has  the  right  to  wear  the  uniform  of  the 
Illinois  National  Guard  while  so  engaged. 

2.  The  papers  in  reference  disclose  that  Maj.  0.  holds  the  commission  of 
"major  brevet,  Illinois  National  Guard,"  and  that  the  commission  of  a  major 
brevet  was  created  by  the  Illinois  I>egislature  in  1895  for  the  direct  purpose 
of  furnishing  a  military  status  to  men  serving  as  professors  of  military  science 
in  schools  and  colleges..  It  is  further  disclosed  that  the  uniform  of  the  Illinois 
National  Guard  is  similar  to  the  uniform  of  the  United  States  Army,  with  the 
exception,  however,  that  there  is  a  distinctive  mark  to  distinguish  it  from  the 
uniform  of  the  United  States.  It  appears  that  the  commission  of  brevet  major 
held  by  Maj.  0.  makes  him  a  member  of  the  Illinois  National  Guard  only  in 
an  "  honorary  or  inactive  sense."  That  is,  commission  confers  the  barren  rank 
of  major  without  any  active  military  power  or  the  right  to  receive  any  corre- 
sponding pay.  Maj.  C.  states  in  substance  that  it  is  very  essential  that  he  be 
permitted  to  wear  the  uniform  of  the  Illinois  National  Guard,  because  of  the 
prestige  which  is  imperatively  essential  to  military  discipline  and  command 
while  he  is  engaged  in  the  instruction  of  the  student  body. 

8.  In  vew  of  the  foregoing,  the  question  initially  arises,  "  What  is  the  present 
status  of  the  Illinois  National  Guard ;  and  what,  if  any,  relation  does  Maj.  0., 
because  of  his  honorary  commission  of  "  brevet  major,"  now  bear  to  that  organi- 
zation? It  is  provided  by  section  58  of  the  act  of  June  3, 1916  (39  Stat.  166, 197), 
that  the  composition  of  a  National  Guard  of  any  State  shall  consist  of  the 
regularly  enlisted  militia  between  the  ages  of  18  and  45  years  and  of  commis- 
sioned officers  between  the  ages  of  21  and  64  years,  and  as  amended  by  the 
act  of  May  12, 1917  (40  Stat  40,  68),  It  "  shall  include  such  officers  and  enlisted 
men  of  the  Staif  C^orps  and  Departments  corresponding  to  those  of  the  Regular 
Army  as  may  be  authorized  by  the  Secretary  of  War." 

Since  Maj.  O.  does  not  hold  an  active  commission  in  the  Illinois  National 
Guard  he  can  not  be  said  to  hold  any  office  known  to  the  National  Guard  of 
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that  State,  and  his  commission  being  merely  an  honorary  title,  confers  upon 
him  no  active  military  status  or  authority. 

Then,  again,  by  the  express  provisions  of  the  proclamation  of  the  President 
of  July  3, 1917  (40  Stat.  1681),  the  National  Guard  of  Illinois,  including  all  mem- 
bers and  all  enlisted  men  of  the  National  Guard  Reserve,  was  drafted  into  the 
military  service  of  the  United  States  as  of  the  5th  of  August,  1917.  It  was  there 
further  provided  that  all  such  persons  so  drafted  should  stand  discharged  from 
the  militia  of  the  State  of  Illinois  on  and  from  the  5th  day  of  August,  1917.  Ob- 
viously, since  the  5th  day  of  August  the  National  Guard  of  the  State  of  Illinois 
ceased  to  exist  as  a  military  unit  or  organization. 

Section  125  of  the  national  defense  act  approved  June  3,  1916,  supra,  provides 
for  the  protection  of  the  uniform  of  the  United  States  by  prescribing  the  exact 
classes  of  persons  who  may  wear  such  uniform  and  by  prohibiting  it  as  to 
others,  under  penalty  of  fine  and  imprisonment.  Honorary  or  inactive  officers 
of  such  guard  are  not,  by  virtue  of  that  status,  brought  within  any  of  the  classes 
permitted  to  wear  the  uniform,  unless  they  belong  to  one  of  the  excepted 
classes.  It  is,  however,  provided  in  said  section  125  that  it  "shall  not  be 
construed  so  as  to  prevent  officers  or  enlisted  men  of  the  National  Guard  from 
wearing,  in  pursuance  of  law  and  Regulation,  the  uniform  lawfully  prescribed 
to  be  worn  by  such  officers  or  enlisted  men  of  the  National  Guard." 

Since  section  125,  8upra,  Is  a  part  of  the  supreme  law  of  the  land,  any  provi- 
sion in  the  constitution  of  other  laws  of  a  State  must  yield  to  It.  As  before 
stated,  sdnce  honorary  members  of  a  National  Guard  are  not  active  members 
thereof,  they  are  forbidden  to  wear  the  uniform  of  the  United  States  Army  or 
any  distinctive  part  of  such  uniform  or  a  uniform  any  part  of  which  is  similar 
to  a  d  is ti  active  part  of  the  duly  prescribed  uniform  of  the  United  States  Army, 
unless  they  are  In  some  of  the  excepted  classes.  And  it  is  further  provided  in 
said  section  125,  supra,  that  it  was  not  to  be  construed  to  prevent  the  members 
of  "such  other  organizations  as  the  Secretary  of  War  may  designate  from 
wearing  their  prescribed  uniforms." 

It  is  clear  that  honorary  members  of  a  State  National  Guard  are  not  so 
organized  that  they  can  not  be  regarded  as  an  organization  within  the  meaning 
of  the  provisions  of  section  125,  supra,  authorizing  the  Secretary  of  War  to 
designate  such  other  organizations  as  are  entitled  to  wear  the  uniform. 

By  way  of  summary,  persons  holding  commission  of  brevet  major  or  any 
other  honorary  commission  form  no  part  of  the  National  Guard  within  the 
meaning  of  the  act  of  June  8, 1916,  supra;  and  since  honorary  members  of  a  Na- 
tional Guard  can  not  be  regarded  as  members  thereof  or  of  any  organization 
which  the  Secretary  of  War  may  designate  as  entitled  to  wear  the  uniform 
of  that  organization,  it  is  clear  that  there  is  no  law  which  would  permit  a  person 
occupying  the  honorary  status  of  brevet  major  to  wear  the  uniform  of  the  Na- 
tional Guard  of  the  State  of  Illinois  while  engaged  in  instructing  high-school 
cadets.  * 

4.  I  am,  therefore,  of  the  opinion  that  Maj.  C,  as  an  honorary  brevet  major 
In  the  Illinois  National  Guard,  is  not  a  member  of  such  organization  within 
the  meaning  of  the  act  of  June  3.  1916,  supra,  or  of  any  organization  which  the 
Secretary  of  War  is  authorized  to  except  from  the  prohibitions  of  section  125 
of  that  act,  and  that  Maj.  0.  has  no  right  to  wear  the  uniform  of  the  United 
States  Army  or  any  distinctive  part  of  the  duly  prescribed  uniform  of  the 
United  States  Army,  Navy,  or  Marine  Corps. 


WAR  DEPAKTMENT:  Laek  of  Power  to  Cooperate  with  Civilian  Com- 
manities  in  Bailding  Hospitals  Eventnally  to  Become  Property  of  Latter. 

The  War  Department  has  no  legal  authority  to  use  the  funds  under  its  con- 
trol In  participating  with  civilian  communities  in  the  erection  of  military  hos- 
pitals which,  without  compensation  therefor,  shall  belong  to  such  civilian 
communities  at  the  close  of  the  war. 

632.  July  10,  1918. 

From :  The  Office  of  the  Judge  Advocate  GeneraL 
To :  The  Surgeon  General,  United  States  Army. 
Subject :  Participation  of  the  Government  with  various  civilian  communities  in 

the  creation  of  military  hospitals. 

1.  In  your  letter  dated  July  2, 1918,  you  request  an  opinion  as  to  the  legal  right 
of  the  War  Department  to  participate  with  civilian  conununities  In  the  erec- 
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tioQ  of  military  hospitals  which  shall  be  paid  for  Jointly  and  be  tamed  over  to 
the  civilian  communities  for  their  benefit  at  the  close  of  the  present  war. 

2.  The  Federal  Constitution  (art.  4,  sec.  8,  cl.  2)  provides: 

**  The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States." 

There  is  no  statute  which  permits  the  donating  by  anyone  of  the  property  of 
the  Federal  Government  Authority  is  conferred  on  the  President  during  the 
existing  emergency  to  make  sale  of  such  property  as  he  shall  deem  expedient, 
Jbut  he  is  not  authorized  to  give  away  or  donate  the  same.  The  authority  hi 
found  In  the  act  of  May  10, 1918  (40  Stat.  548),  and  provides  as  follows: 

"  That  during  the  existing  emergency  the  President  be,  and  he  hereby  is,  au- 
thorized In  his  discretion,  and  upon  such  terms  as  he  shall  deem  expedient, 
through  the  head  of  any  executive  department,  to  sell  any  supplies,  materials, 
equipment,  or  other  property  heretofore  or  hereafter  purchased,  acquired,  or 
manufactured  by  the  United  States  in  connection  with,  or  Incidental  to,  the 
prosecution  of  the  war,  to  any  person,  partnership,  association,  or  corporation, 
or  to  any  foreign  State  or  Government  engaged  in  war  against  any  Government 
with  which  the  United  States  Is  at  war;  and  any  moneys  received  by  the 
United  States  as  the  proceeds  of  any  such  sale  shall  be  covered  into  the 
Treasury  of  the  United  States  and  a  full  report  of  the  same  shall  be  forthwith 
submitted  to  Congress." 

Under  the  existing  law  the  War  Department  has  no  authority  to  use  the 
funds  under  its  control  for  the  erection,  in  whole  or  in  part,  of  permanent 
buildings  which  shall  be  and  become  the  property  of  civilian  communities. 
States,  organizations,  societies,  or  other  persons  at  the  dose  of  the  present 
war. 

The  act  of  May  12,  1917,  making  appropriations  for  the  support  of  the  Army 
for  the  fiscal  year  ending  June  30,  1918,  and  for  other  purposes  (40  Stat  40, 
58),  provides: 

"  Construction  and  repairs  of  hospitals. — ^For  construction  and  repair  of  hos* 
pltals  at  military  posts  already  established  and  occupied,  including  the  extra- 
duty  pay  of  enlisted  men  employed  on  the  same,  and  including  also  all  expendi- 
tures for  construction  and  repairs  required  at  the  Army  and  Navy  Hospital  at 
Hot  Springs,  Arkansas,  and  for  the  construction  and  repair  of  general  hospitals  ' 
and  expenses  Incident  thereto,  and  for  additions  needed  to  meet  the  require- 
ments of  increased  garrisons,  and  for  temporary  hospitals  in  standiqg  camps  and 
cantonments,  $750,000,  of  which  amount  not  to  exceed  $25,0(X)  may  be  used  to 
build  a  modem  hospital  a£  Fort  Ward,  Washington;  $1(X),(XX)  to  build  a  modern 
hospital  at  Schofleld  Barracks,  Hawaii;  $90,000  to  enlarge  the  Walter  Reed 
General  Hospital;  $90,000  to  build  a  moc^em  hospital  at  Fort  McPherson, 
Georgia ;  and  $60,(X)0  to  build  an  oflicers*  infirmary  at  Fort  Bayard,  New  Mex- 
ico :  Provided,  That  no  building  or  structure  of  a  permanent  nature,  the  cost  of 
which  shall  exceed  $30,000,  shall  hereafter  be  erected  for  use  as  an  Army  hospi- 
tal unless  by  special  authority  of  Congress." 

This  office  believes  that  there  should  be  most  cordial  cooperation  between  the 
military  authority  and  the  State  and  municipal  governments  in  all  matters  per- 
taining to  the  health  of  soldiers  and  civilians  and  that  the  public  funds  should 
be  expended  so  as  to  produce  the  greatesM>enefit  at  a  minimum  cost  or  less. 
The  proposed  plan  of  participation  on  the  part  of  the  Government  with  civil 
communities  in  the  erection  of  military  hospitals  appears  to  be  an  earnest 
endeavor  to  convert  Into  a  public  benefit  without  additional  cost  to  the  Gov- 
ernment what  otherwise  may  become  practically  a  total  loss,  but  until  Congress 
expressly  authorizes  the  expenditure  to  be  made  in  the  manner  and  upon  the 
terms  proposed,  the  War  Department  is  unauthorized  to  do  so. 

It  has  been  suggested  that  possibly  a  hospital  such  as  is  proposed  could  be 
erected  on  land  leased  from  civilian  communities  and  thus  accomplish  the  re- 
sult sought  by  the  plan  hereinbefore  outlined. 

3.  It  has  been  the  fixed  policy  of  this  department  not  to  make  permanent  im- 
provements on  leased  premisea  To  erect  a  $2,000,000  hospital  of  permanent 
character  would  be  a  violation  of  this  policy  as  well  as  a  violation  of  the 
statute  above  quoted.  A  lease  prepared  in  such  form  as  to  permit  the  erection 
of  a  $2,000,000  Army  hospital  on  leased  ground  would  be  a  violation  of  both  the 
spirit  and  letter  of  the  law  and  result  in  doing  indirectly  what  could  not  be 
done  directly.    It  should  not  b%  done  without  direct  authority  of  Congress. 
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4.  It  is,  therefore,  the  opinion  of  this  office  that  under  the  existing  laws  the 
War  Department  has  no  legal  authority  to  use  the  funds  under  its  control  in 
participating  with  civilian  communities  in  the  erection  of  military  hospitals 
which,  without  comi)ensation  therefor,  shall  belong  to  such  civilian  communities 
at  the  close  of  the  present  war. 


COMMAND :  Anthorlty  «o  Prohibit  Sales  of  Certain  Pablications. 

The  commanding  officer  of  a  camp  has  power  legally  to  stop  the  sale  in  his 
camp  of  any  publication  calculated  to  obstruct  or  interfere  with  the  successful 
oi^eration  or  training  of  the  military  forces  of  the  Government. 

000.7.  July  11,  1918. 

Fi-om :  The  Office  of  the  Judge  Advocate  General. 
To:  Military  Intelligence  Branch,  Office  of  the  Chief  of  Staff. 
Subject:  Newspaper  control  in  the  camps. 

1.  In  your  communication  of  the  26th  ultimo  you  inquire  whether  the  com- 
manding officer  of  a  camp  has  authority  to  stop  the  sale  within  its  borders  of 
such  publications  as  are  calculated  to  obstnict  and  interfere  with  the  successful 
operation  of  the  military  forces  of  the  Government.  You  further  state  that  the 
intelligence  officer  of  the  Eastern  Department,  Forty-second  Infantry,  Pica  tinny 
Arsenal,  Dover,  N.  J.,  reports  that  "  the  question  as  to  whether  the  commanding 
officer  has  the  right  to  stop  the  sale  of  a  publication  to  men  at  his  post  has  been 
taken  up  with  the  department  judge  advocate,  and  he  has  informally  stated  to 
me  that  he  has  the  power  to  do  so." 

You  then  conclude  "  that  if  the  commanding  officer  possesses  such  authority 
it  will  be  possible  to  check  the  spread  of  certain  kinds  of  propaganda  which  the 
publishers  can  so  veil  as  to  escape  action  on  the  part  of  the  Post  Office  Depart- 
ment and  other  agencies." 

2.  Ultimately,  in  its  final  analysis,  the  question  involves  the  power  of  the 
President  under  the  Constitution  as  Commander  in  Chief  of  the  Army  and  Navy 
in  time  of  war.  If  the  President  as  an  incident  to  his  office  of  Commander  in 
Chief  has,  by  virtue  of  his  war  powers,  the  authority  to  prohibit  the  isale  of 
publications  to  members  of  the  military  forces  in  the  camps  and  cantonments 
of  the  country,  then  this  war  power  so  vested  in  him  by  the  Constitution  may 
be,  and  in  fact  must  be,  distributed  to  the  officers  who  act  as  his  agents.  It 
is  as  difficult  as  it  would  be  unwise  to  attempt  to  define  this  power.  Kvery  case 
inuat  depend  on  its  circumstances.  It  is  the  emergency  that  gives  the  right; 
and  if  the  peril  is  immediate  and  menacing  or  if  the  necessity  is  urgent,  the 
power  doubtless  can,  and  in  fact  should,  be  exercised.  In  fact,  it  is  not  prac- 
tical to  attempt  to  say  just  where  the  right  begins  and  just  where  it  ends.  The 
source  of  such  power  is  necessity  and  overwhelming  emergency.  As  Vattel, 
Law  of  Nations,  page  6,  expressed  it: 

"A  nation  or  state  has  a  right  to  everything  that  can  help  to  ward  off 
imminent  danger  and  keep  at  a  distance  whatever  is  capable  of  causing  its 
ruin ;  and  that  from  the  very  same  reasons  that  establish  its  right  to  the  things 
necessary  to  its  preservation." 

3.  Obviously,  in  the  exercise  of  such  power  the  Commander  in  Chief  or.  his 
stibordinates  must  be  the  judge  of  the  urgent  nece.ssity.  If  the  Commander  in 
Chief  or  any  of  his  subordinates  have  reasonable  cause  to  believe  th^it  the  sale 
of  any  publication  in  or  about  the  post  is  the  sale  of  a  publication  inimical  to 
the  Government,  and  that  the  publication  itself.  If  read  by  the  enlisted  men,  is 
calculated  to  interfere  with  and  obstruct  the  military  operations  of  the  Govern- 
ment, then  the  exercise  of  such  power  would  not  only  be -justified  but  it  would 
be  demanded  of  the  officer  in  charge  according  to  the  general  and  well-recog- 
nized usages  of  military  discipline,  so  conspicuously  observed  in  time  of  war. 
Indeed,  the  exercise  of  such  a  power  would  be  authorized  and  sustained  If  it  be 
necessary  to  justify  it  by  the  requirements  of  military  efficiency  and  urgent 
necessity. 

4.  Concededly,  a  commanding  officer  has  the  right  to  so  control  the  purpose 
and  direct  the  conduct  of  any  man  under  his  charge  as  to  conserve  his  health 
and  prevent  his  doing  anything  calculated  to  impair  his  efficiency  or  disable 

116740'— 19 36 


546  OPIXIOXS   JUDGE  ADVOCATE  GENERAL  OF  ABM?. 

hill)  ns  an  e^^sontial  fighting  force.  And  by  parity  of  reasoning,  iiow  can  it  be 
said  that  there  is  any  valid  olijeetion  to  such  officer  so  directing  and  oontrollini; 
the  mental  attitude  of  tlie  men  under  his  command  as  to  strengthen  and  iBspire 
their  morale  by  preventing  their  reading  and  considering  any  written,  printed, 
or  published  document,  the  perusal  of  which  is  caJculated  to  diminish  tlieir 
effectiveness  by  undermining  tlieir  will,  and  thereby  prevent  tlieir  achieving 
the  very  objective  which  every  efficient  and  loyal  soldier  must  always  have  ia 
mind. 

5.  In  fact,  absence  of  worry  is  as  much  a  sine  que  non  for  the  well-being  of 
tha  pliysical  as  it  is  for  the  mental  man,  and  that  it  is  the  duty  of  every  com- 
manding officer  to  meet  every  emergency  before  it  overtakes  him  is  a  truism 
too  trite  to  either  require  argument  or  justify  comment. 

6.  It  is  the  opinion  of  tills  office  tliat  the  commanding  officer  of  a  camp  has 
legal  autliorlty  to  stop  the  sale  in  the  camp  which  he  commands  of  any  publica- 
tion that  is  calculated  to  obstruct  or  Interfere  with  the  successful  operation  or 
training  of  the  military  forces  of  tlie  Government. 


DISCBAKQE:  £ffeet  of  Honorable  Discharge  Pending  Beview  on  Senteneo 
of  Coiirt-Martfai. 

A  soldier,  triefl  for  desertion,  was  sentenced  to  dishonorable  discharge. 
Prior  to  tlie  appmval  and  execution  of  the  sentence,  he  received  from  tlie  Gov- 
ernment, witlwut  fraud  on  his  part,  an  honorable  discharge  on  account  of 
defective  mental  development.  Such  discharge  was  valid  and  teriuinated  his 
enlistment;  the  Government  is  thereby  estopped  to  discharge  him  in  any  oilier 
manner;  and  he  is  entitled  to  pay  to  the  date  of  the  discharge. 

220.8. 

War  Department,  J.  A.  O.  C,  July  11,  1918.— To  The  Adjutant  General. 

1.  By  the  jireceiling  indorsement  The  Adjutant  General  refers  to  this  office 
for  opinion  the  question  of  the  date  and  character  of  a  discharge  Issued  to 
Pvt.  T.  and  the  effect  of  such  discbarge  on  his  pay  status. 

From,  the  papers  in  i-eference  it  appears  that  Pvt.  T.,  Company  M,  One  hundred 
and  fortietli  Infsuitry,  enlisted  June  26,  1016;  that  he  was  charged  with  having 
deserted  July  3,  3017;  was  apprehended  by  civil  authorities  JauuaiT  24,  1918: 
was  tiTed  for  desertion  January  11, 1018,  at  Camp  Sheridan,  Ala.,  and  sentenced 
to  dlsliononible  discharge  March  13,  1918,  on  account  of  defective  mental  de- 
velopment, under  authority-  of  the  War  Deiiartment,  by  order  of  the  commanding 
general,  Thlrty-seventli  Division,  discharge  certificate  and  final  statement,  and 
the  following  day,  March  14,  the  charges  and  specifications  against  him  were 
not  pressed. 

2.  No  reconl  of  the  court-martial  trial  is  furnlshecl  and  none  is  on  file  at 
headquarters,  Camp  Sheridan,  Ala.,  where  tlie  trial  was  held.  No  copy  of  tlie 
charges  and  specifications,  no  statement  of  the  result  of  trial  or  action  of  the 
reviewing  autliorlty  is  found  with  the  pai^ers  in  reference  and  no  record  of  the 
trial  by  general  court-martial  referred  to  is  on  file  in  this  office.  As  shown  by 
the  final  statement  attached  to  the  papers,  T  was  arrested  January  24,  1918, 
charged  with  desertion,  but  was  tried  for  this  offense  January  11,  1918,  13  days 
prior  to  his  arrest  His  discharge  whicli  Ls  honorable  cm  its  face  and  given 
because  of  defective  mental  development,  is  dated  March  13,  1918,  at  Cincinnati, 
Ohio,  while  the  final  statement  shows  the  discliarge  to  have  been  accom- 
plished at  Camp  Sheridan,  Ala.,  and  the  third  Indorsement  sets  forth  tliat  the 
sentence  of  the  court-martial  trial  was  "  that  he  be  dishonorably  discharged,  to 
forfeit  all  pay  and  allowances  and  to  he  confined  at  hard  labor  for  five  years." 
These  statements  are  so  conflicting  as  to  be  irreconcilable. 

3.  The  attempted  setting  aside  of  the  charges  and  specifications  after  trial 
and  wmviction  was  an  ultra  vires  act  on  the  part  of  tlie  reviewing  authority 
and  so  void  and  of  no  effect  After  trial  and  conviction  he  could  only  act  upon 
the  findings  and  sentence  of  the  court  by  w-ay  of  approval  or  disapproval.  Until 
the  sentence  of  tlie  court  had  been  approved  and  actually  carried  into  execu- 
tion, it  could  not  be  effective  to  cause  the  dishonorable  discharge  of  T. 

It  does  not  appear  that  the  sentence  of  the  court  was  ever  acted  upon  by  the 
reviewing  authority.  On  the  other  hand  there  appears  to  have  been  an  attempt 
by  him  to  nullify  or  obliterate  the  fact  of  trial  by  nof-progsing  the  charges 
and  specifications  after  trial,  conviction,  and  sentence.    This  attempted  action 
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was  taken  on  March  14«  but,  on  March  13»  the  soldier  had  been  discharged  on 
authority  from  the  War  Department.  It  thus  appears  tliat  the  Govemmeut, 
prior  to  the  approval  and  execution  of  the  sentence  of  dishonorable  discharge 
adjudge<l  by  the  court,  elected  to  issue  and  did  actually  issue  and  deliver  to 
this  soldier  an  honorable  discharge  because  of  defective  mental  development. 
There  is  no  suggestion  of  fraud  on  the  part  of  the  soldier,- 

4.  It  must  be  held,  therefore,  that  the  discharge  was  valid  and  terminated 
his  enlistment  and  that  the  Government  is  thereby  estopped  to  discharge  liim 
in  any  other  manner.  He  is  entitled  to  receive  pay  to  the  date  of  his  discharge. 
If  the  discharge  certificate  does  not  speak  the  truth  as  to  the  place  of  discharge, 
proper  correction  should  be  made  thereon. 

5.  In  view  of  the  fact  that  the  I'ecord  of  trial  of  this  man  by  general  court- 
martial  has  been  lost,  mislaid,  or  destroyed,  it  is  recommended  that  an  investi- 
gation be  made  to  ascertain  the  cause  of  its  loss  or  disappearance  and  to  fix 
the  i-esponsibility  therefor. 


DISCIPLINE:  Power  of  gnmmary  Conrt  to  Reduce  Grade  of  Soldier. 

A  summary  court-martial  sentenced  a  sergeant  to  be  reduced  to  the  grade 
of  private,  first  class,  and  to  forfeit  two-thiTds  of  his  pay  per  month  for  a 
period  of  one  month.  The  sentence  involved  a  reduction  of  the  accused  to  the 
ranks  and  then  an  appointment  to  the  grade  o;f  private,  first  class,  and,  as  a 
court-martial  has  no  appointing  power,  so  much  of  the  sentence  as  purports 
to  change  the  grade  of  the  accused  Is  invalid.  Only  tlie  sentence  of  forfeiture 
of  pay  is  valid. 

250.4. 

War  Department,  J.  A.  G.  C,  July  11, 1918.— To  The  Adjutant  General. 

1.  There  is  referred  to  this  oflice  for  decision  the  question  of  the  legality  of 
the  sentence  of  a  summary  court  in  the  case  of  Sergt  S.,  Quartermaster  Corps, 
Fort  McPherson,  Ga.  It  appears  that  Sergt.  S.  was  tried  by  summary  court 
for  absence  without  leave,  found  guilty,  and  sentenced  "to  be  reduced  to  the 
grade  of  private,  first  class,  and  to  forfeit  two-thirds  of  his  pay  per  month 
for  a  period  of  one  month."  The  case  ^-as  referred,  for  opinion  as  to  the 
legality  of  the  sentence,  to  the  department  judge  advocate,  Southeastern  De- 
partment, who  .said  in  part : 

"  The  sentence  is  unquestionably  illegal  as  it  stands,  but  It  is  possible  that 
it  may  be  construed  in  such  a  way  that  it  need  not  be  set  aside  as  wholly  void. 

"  That  portion  of  the  above  sentence  referring  to  the  change  of  grade  of  this 
man  may,  it  is  thought,  be  regarded  as  including  two  elements,  .viz,  a  reduc- 
tion to  the  grade  of  private,  which  is  in  effect  a  reduction  to  the  ranks  and 
appointment  to  the  grade  of  private,  first  class.  Privates,  first  class,  are 
under  Army  Regulations  278,  appointments  made  from  the  ranks,  and  in  order 
to  be  appointed  private,  first  class,  an  enlisted  man  must  at  the  time  be  a 
private.  Under  this  construction  the  sentence  Involving  the  reduction  of  the 
accused  may  be  regarded  as  being  legal  in  part  and  illegal  in  part  The  sum- 
maiy  court  was  authori2e<l  to  reduce  the  man  to  the  ranks,  but  had  no  power 
to  make  an  appointment  to  the  grade  of  private,  first  class. 

"By  adopting  the  coastructlon  suggested  above  the  legal  portion  of  this 
sentence,  viz,  the  reduction  of  the  man  to  the  ranks,  may  be  given  full  effect, 
and  the  illegal  portfon,  viz,  the  attempted  appointment  to  the  grade  of  private, 
first  class,  may  be  disregarded." 

2.  This  office  concurs  in  the  opinion  of  the  department  judge  advocate  In  so 
far  as  It  holds  the  sentence  to  Involve,  In  effect,  a  reduction  to  the  ranks  and 
an  appointment  to  the  grade  of  private,  first  class,  and  to  be,  in  the  terras 
Imposed,  beyond  the  power  of  a  summary  court.  The  number  of  privates,  first 
class,  in  any  org«liization  Is  limited;  their  selection  is  made  by  the  organiza- 
tion commander.  (A.  R.  278.)  While  such  selection  may  technically  con- 
stitute a  meje  classification  it  is  in  effect  an  appointment,  and  obviously  a 
court-martial  has  no  appointing  power.  Tills  oflice  does  not,  however,  concur 
in  that  portion  of  tlie  department  judge  advocate's  opinion,  which  holds  that 
the  sentence  of  reduction  to  private,  first  class,  can  be  legally  separated  Into 
re<luctlon  to  private  and  appointment  to  a  higher  grade,  so  that  the  portion 
of  the  sentence  reducing  Sergt.  S.  to  private  Is  valid.  The  portion  of  the 
Beutence  reducing  Sergt.  S,  in  grade  Is  inseparable;  the  legal  and  illegal  ele- 
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luents  of  It  are  so  Interwoven  thot  the  whole  must  fall.  Consequently  only 
80  much  of  the  sentence  as  imposes  a  forfeiture  of  pay  is  valid.  The  re- 
mainder is  invalid,  and  is  ineffectual  to  change  the  grade  of  Sergt.  S. 


ENLISTMENT:  Eligrlbility  to  Draft  or  Enlistment  of  Indicted  Man  or  Per- 
son at  Large  ander  Criminal  Process. 

Under  Rule  XIII,  section  79,  of  the  Selective  Service  Regulations  (P.  M. 
G.  O.  Form  999),  a  person  at  large  under  criminal  process,  pending  the 
fmal  disposition  of  his  case,  is  placed  in  a  deferred  class  and  such  person  will 
not  be  drafted,  if  at  all,  until  after  the  preceding  classes  have  been  inducted 
into  the  service;  nor  should  a  person  under  an  indictment,  charging  a  serious 
offense,  such  as  a  common  law  felony,  be  i)ermitted  to  enlist  pending  the  final 
disposition  of  the  case. 

327.02. 

War  Department,  J.  A.  G.  O.,  July  11,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  present  the  questions  (a)  whether  an  indictment 
against  a  man  precludes  the  Army  from  drafting  him,  and  (&)  whether  a  man 
under  indictment  should  be  permitted  to  enlist.  The  letter  of  F.,  dated  July 
1,  1918,  in  reference,  presenting  these  questions,  states  that  the  writer  has  in 
mind  a  man  now  under  indictment  who  is  over  the  draft  age  and  has  been  at 
Plattsburg,  and  who  desires  to  enlist  and  be  in  line  for  a  commission. 

2.  Rule^XIII,  section  79,  of  the  Selective  Service  Regulations  (P.  M.  G.  O. 
Form  999),  pertinent  to  question  (a),  provides: 

**Any  registrant,  not  classified  in  Class  V  under  subparagraph  (h)  of  Rule 
XII  who  is  (a)  in  prison  serving  sentence  or  awaiting  trial,  or  (6)  in  a  re- 
formatory or  correctional  institution,  or  (c)  at  large  on  bail  under  criminal 
process,  shall  first  be  classified  and  recorded  as  any  other  registrant,  but 
pending  his  discharge  from  confinement  or  ^the  final  disposition  of  his  case 
he  shall  be  treated  as  standing  at  the  bottom  of  Class  IV,  and  so  recorded  by 
entering  in  red  ink  next  to  and  in  the  same  column  with  his  name  on  the 
classification  list." 

By  this  rule  a  person  at  large  under  criminal  process,  pending  the  final 
disposition  of  the  case,  Is  placeil  in  a  deferred  class  and  such  person  will  not 
be  drafted,  if  at  all,  until  after  the  preceding  classes  have  been  inducted  Into 
the  service.  A  person  under  an  indictment,  at  large  on  bail,  obviously  is 
included  in  this  class. 

3.  Answering  the  second  branch  of  the  question,  it  is  the  view  of  this  office 
that  a  person  who  is  under  an  indictment,  charging  a  serious  olTense  such 
as  a  common  law  felony,  should  not  be  permitted  to  enlist  pending  the  final 
disposition  of  the  case. 

RANK :  ElTeet  of  Acceptance  of  Commission  in  Another  Department 

The  President  is  not  authorized  to  permit 'a  senior  surgeon  of  the  Public 
Health  Service,  who  was  such  prior  to  April  3,  1918,  to  accept  a  commission 
in  the  National  Army  without  loss  of  lineal  rank  or  of  any  right  acquired  by 
length  of  service.  The  Overman  Act  of  May  20,  1918  (40  Stat.  556,  557),  con- 
fers no  such  authority. 

230  34. 

War  Deparment,  J.  A.  G.  0.,  July  11,  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  the  following  situation  is  presented :  Joseph  H. 
White  is  a  senior  surgeon  of  the  United  States  Public  Health  Service,  and  was 
such  prior  to  April  3,  1917.  On  April  3,  1917,  the  President  issued  the  following 
order : 

"  Under  the  authority  of  the  act  of  Congress,  approved  July  1,  1902,  and 
subject  to  the  limitations  therein  expressed,  it  is  ordered  that  hereafter  in 
times  of  threatened  or  actual  war  the  Public  Health  Senice  shall  constitute  a 
part  of  the  military  forces  of  the  United  States,  and  in  times  of  threatened  or 
actual  war  the  Secretary  of  the  Treasury  may,  upon  request  of  the  Secretary 
of  War  or  the  Secretary  of  the  Navy,  detail  officers  or  employees- of  said 
service  for  duty  either  with  the  Army  or  the  Navy.    All  the  stations  of  the 
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Public  Health  Service  are  hereby  made  available  for  the  reception  of  sick  and 
wounded  officers  and  men,  or  for  such  other  purposes  as  shall  promote  the 
public  interest  in  connection  with  military  operations." 

Subsequent  to  April  3,  1917,  Senior  Surgeon  White  was  "detailed  by  the 
Treasury  Department  to  the  War  Department  for  the  period  of  the  war." 
Since  said  date  he  has  been  tendered  a  commission  in  the  National  Army. 
He  desires  to  accept  said  commission  If  he  may  do  so  without  loss  of  his 
lineal  rank  or  of  any  right  acquired  by  his  length  of  service.  He  states 
that  the  Comptroller  of  the  Treasury  ruled  on  March  8, 1918  (84  MS.  Comp.  Dec. 
884),  against  his  acceptance  of  a  commission  in  the  National  Army.  He 
finds  no  fault  with  Ibis  ruling,  and  does  not  ask  to  have  the  question  con- 
sidered by  the  War  Department  as  based  upon  the  then  existing  laws.  He 
asserts,  however,  that  section  2  of  the  Overman  Act  (40  Stat.  556,  557) 
has  changed  the  situation  hitherto  existing,  and  that  by  virtue  of  its  pro- 
visions the  President  may,  by  Executive  order,  permit  officers  of  the  Public. 
Health  Service,  detailed  for  service  with  the  Army,  to  accept  commissions 
In  the  National  Army  without  loss  of  lineal  rank  or  of  any  right  acquired 
by  length  of  service.  He  asks  that  an  Executive  order  be  obtained  covering 
the  situation,  and  submits  a  proposed  form  for  such  order  as  follows : 

"  In  accordance  with  section  2,  act  May  20,  1918,  it  is  hereby  ordered  that 
officers  of  the  United  States  Public  Health  Service  now  or  hereafter  detailed 
by  the  Secretary  of  the  Treasury  for  duty  with  the  United  States  Army  may 
accept  commissions  in  the  National  Army  without  loss  of  lineal  rank  or  of  any 
right  acquired  by  their  length  of  service." 

Section  2  of  the  Overman  Act  Is  as  follows : 

"  Sec.  2.  That  in  carrying  out  the  purposes  of  this  act  the  President  is  au- 
thorized to  utilize,  coordinate,  or  consolidate  any  executive  or  administrative 
commissions,  bureaus,  agencies,  offices,  or  officers  now  existing  by  law,  to 
transfer  any  duties  or  powers  from  one  existing  d-epartment,  commission, 
bureau,  agency,  office,  or  officer  to  another,  to  transfer  the  personnel  thereof  or 
any  part  of  it  either  by  detail  or  assignment,  together  with  the  whole  or  any 
part  of  the  records  and  public  property  belonging  thereto." 

2.  Under  the  first  clause  of  section  2  of  the  Overman  Act  the  President  may 
"  utilize  "  these  officers  of  the  Public  Health  Service.    That,  however,  will  not 
help  Senior  Surgeon  White  to  obtain  the  end  desired.    Under  the  second  clause  of 
said  section  the  President  may  transfer  the  "  duties  or  powers  "  of  a  then  exist- 
ing officer  to  another.    Senior  Surgeon  White,  however,  does^not  suggest  that  he 
be  clothed  with  the  duties  and  powers  of  an  "  existing  "  officer,  but  that  by  a  new. 
commission  he  be  made  an  officer  in,  and  clothed  with  the  powers  of,  a  new  office. , 
By  the  third  and  final  clause  of  said  section  the  President  is  authorized  to  trans- 
fer the  personnel,  or  any  part  of  the  personnel,  of  any  existing  executive  or 
administrative  corhmLssion,  bureau,  agency,  office,  or  officer.    It  Is  by  virtue  of 
this  third  clause,  it  must  be  assumed,  that  Senior  Surgeon  White  suggests  t^at; 
he  may  be  permitted  to  accept  a  commission  in  the  National  Army  without  loss 
of  his  lineal  rank  or  right  to  longevity  pay  in  the  Public  Health  Service. 

I  am  unable  to  see  how  the  powers  conferred  upon  the  President  by  this  third 
clause  authorize  granting  the  required  permission.  The  power  authorized  Is  to 
transfer  personnel.  Such  transfer  is  not  a  permanent  transfer,  does  not  change 
the  character  of  the  office  held  by  the  person  transferred,  and  does  not  change  the 
official  status  of  the  officer  transferred.  Such  conclusion  necessarily  results  from 
the  language  of  section  6 : 

"  Upon  the  termination  of  this  Act  all  executive  or  administrative  agencies, 
departments,  commissions,  bureaus,  offices,  or  officers  shall  exercise  the  same 
functions,  duties,  and  powers  as  heretofore  or  as  hereafter  by  law  may  be  pro- 
vided, any  authorization  of  the  President  under  this  Act  to  the  contrary  notwith- 
standing." 

The  last  clause  of  the  portion  of  section  6  just  quote<l  shows  the  clear  Intent 
of  Congress,  In  the  case  of  the  transfer  of  an  officer,  to  limit  the  power  of  the 
President  solely  to  the  utilization  of  the  services  of  the  transferred  officer  in  the  . 
field  to  which  he  is  transferred ;  for  even  though  the  President  should  authorize 
anything  beyond  this — should,  for  example,  make  a  transfer  which  in  form  would 
Incorporate  the  officer  into,  and  make  him  a  part  of,  a  bureau,  agency,  or  olli.'e 
to  which  he  is  transferred,  the  section  declares  that  this  intent  or  effort  shall 
not  be  effective,  but  that  the  officer  shall  nevertheless  revert  to  his  former  status 
"  upon  the  termination  of  this  act" ;  that  is,  within  six  months  after  the  procla- 
mation of  the  treaty  of  peace,  or  at  such  earlier  time  as  the  President  may  deslg- 
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nate  for  the  termination  of  the  act.  (Sec  L)  It  is,  tlierefore,  beyond  question 
that  the  Overman  Act  does  not  clothe  the  President  with  power  to  transfer 
Senior  Surgeon  Wlilte  from  his  office  in  the  Public  Health  Service  to  any  other 
branch  of  the  Government  service  by  any  means  which  seiwi rates  him  either 
permanently  or  temporarily  from  his  status  as  an  officer  of  the  Public  Health 
Service. 

Senior  Surjsreon  White's  idea  seems  to  be  tliat  the  Overman  Act  authorizes  the 
President  to  transfer  him  to  the  Army  with  the  force  and  effect  of  incorporating 
him  Into,  and  making  him  a  part  of,  the  Army,  and  that  In  this  resultant  qI  the 
transfer  is  to  be  found  the  authority  to  grant  him  permission  to  accept  a  com- 
mission In  the  National  Army  without  loss  of  lineal  rank  or  any  right  acquired 
by  his  length  of  service.  Certainly  this  latter  authority  is  not  explicitly  stated 
in  the  act.  And  as  the  transfer  actually  authorized  by  the  act  has  been  found 
not  to  result  in  incorporating  the  transferred  officer  into  the  branch  of  the 
service  to  which  he  is  transferred  as  an  Integral  part  thereof,  no  inference 
based  upon  a  contrary  assumption  can  be  indulged. 

3.  I  conclude,  therefore,  that  the  Overman  Act  does  not  authorize  the  Presi- 
dent to  permit  Senior  Surgeon  White  to  accept  a  commission  In  the  National 
Army  without  loss  of  lineal  rank  or  of  any  right  acquired  by  length  of  service. 
Having  reached  tliis  conclusion,  it  becomes  unnecessary  to  consider  the  proposed 
draft  of  an  Executive  order  submitted  with  his  communication. 


UNIFORM:  Who  May  be  Authorized  by  Desigr&ation  to  Wear. 

The  Secretary  of  War  may  designate,  under  section  125  of  the  national  de- 
fense act  of  June  3,  1916  (39  Stat.  166,  216),  "organizations"  which  are  au- 
thorized to  wear  the  uniform  of  the  United  States.  He  can  not,  however, 
designate  "  persons  "  as  so  authorized. 

[Memorandum  for  the  Chief  of  Staff.] 

JUI.Y  11.  1918. 
421. 
Subject:  legality  of  proposed  circular  relating  to  uniforms  of  adjutants  gen- 
eral of  States  and  aids  to  governors. 

i.  You  have  submitted  to  this  office  for  Its  opinion  a  proposed  circular  pre- 
pared by  the  Chief  of  the  Militia  Bureau  in  which  it  is  proposed  to  authorize 
the  adjutants  general  of  States  and  such  military  aids  to  the  governors  thereof 
are  provided  for  by  State  laws  to  wear  the  uniform  of  the  Army  of  the  United 
States,  or  a  uniform  similar  thereto,  where  such  uniforms  include  such  marks 
or  insigua  as  will  distinguish  them  clearly  from  the  uniforms  prescribed  for 
United  States  troops.  The  fii-st  paragraph  of  the  proposed  circular  reads  as 
follows : 

"  Under  the  provisions  of  section  125,  national  defense  act  of  June  3,  1916, 
the  adjutants  general  of  States  and  such  militai-y  aids  to  the  governors  thereof 
as  are  provided  for  by  State  laws,  but  who  are  not  recognized  as  officers  of  the 
National  Guard  within  the  meaning  of  the  act  above  mentioned  are  designated 
as  persons  who  are  entitled,  on  occasions  of  ceremony,  or  when  ordered  by  the 
governor,  to  wear  the  uniform  of  the  Army  of  the  United  States,  or  a  uniform 
similar  thereto,  where  such  uniforms  include  such  marks  or  insignia  as  will 
distinguish  them  clearly  from  the  uniforms  prescribed  for  United  States 
troops." 

2.  It  will  be  noticeil  that  the  proposed  circular  refers  to  the  adjutants  gen- 
eral of  States  and  such  military  aids  to  the  governors  thereof  as  are  provided 
for  by  State  laws,  and  designates  them  as  "persons"  who  are  entitled,  on 
occasions  of  ceremony,  or  when  ordered  by  the  governor,  to  wear  the  uniform 
of  the  Army  of  the  Unit(»d  States  or  a  uniform  similar  thereto.  An  examina- 
tion of  section  125  of  the  national  defense  act,  discloses  no  authority  for  such 
<lesignatlon.  This  act  gives  the  Secretary  of  War  authority  to'  designate 
"organizations"  as  authorized  to  wear  their  prescribed  uniforms.  There  is 
no  authority  for  the  Secretary  of  War  to  designate  "  persons  "  as  authorized 
to  wear  their  uniforms  on  occasions  of  ceremony  or  otherwise.  The  act  Itself, 
however,  designates  certain  x>ersons  who  may  wear  their  uniforms  on  occasions 
of  ceremony,  but  the  authority  of  the  Secretary  of  War  to  designate  organiza- 
tions whose  members  may  wear  the  uniform,  and  that  given  by  the  act  itself 
to  certain  designated  persons  must  be  kept  entirely  separate  and  distinct  and 
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can  not  he  combined  for  the  pui*poso  of  eulargiag  or  modifying  tho.  provisions 
of  the  act.  Unless,  therefore,  adjutants  general  and  minta.ry  aids  to  gover- 
nors mr\j  be  Included  within  an  organization  that  may  be  de-signated  by  tlie 
Secretary  of  War  as  authorized  to  wear  the  uniform,  it  is  clear  tliat  no  suoli 
authority  can  be  conferred  upon  them  under  the  provisions  of  section  125,  na- 
tional defeia?*  act.  This  office  has  prerioo^  considered  this  matter.  Di  an 
0{»ni<m  under  <lat€  of  Decen4>er  1,  1S1€  (Ops.  J.  A.  G-,  58-213),  it  pemarked  as 
foll<n\^ : 

"It  is  provided  in  section  125,  national  defense  act,  that  the  prohibitiou  in 
said  sectiwi.  tmprn,  shall  not  be  oonstriied  to  prevent  tbe  memliers  of  *sucli 
other  organizations  as  the  Secretary  of  War  may  designate  from  wearing  their 
prescribed  uuifornL* 

"  TJ^e  laws  of  the  se\^eral  States  relating  t€i  their  military  forces  in  general 
provide  for  military  officers  who  were  not  members  of  tlie  Organizeil  Miiitia 
under  the  Dick  hill^  January  21,  ld03  (32  Stat  775,  776),  and  wiio  are  not  mem- 
bers of  the  National  Guard  under  tiie  national  defense  act  In  most,  if  not  ail. 
States,  provision  is  made  for  a  nuaaber  of  aids-de-eamp  to  tiie  governor,  also  for 
various  staff  officers.    Thus,  section  lOd^l  of  the  IJaws  of  Montana  provides : 

^ '  In  time  of  peace  tJie  g^ieral  staff  shall  consist  of  not  more  than  eight, 
viz :  One  Adjutant  General  with  the  rank  of  Brigadi^  General,  one  Ins^pector 
General,  one  S«rgeon  General,  one  Quartermaster  General,  one  Coramiasary 
General  with  rank  of  Colonel,  one  Assistant  Inspector  General  with  the  ranic 
of  Lieutenant  Colonel,  one  Judge  Advocate,  and  one  Inspector  of  Rifle  Practice 
with  tlie  rank  of  Major,  and  they  shall  hold  their  positions  daring  tiie  pleasure 
of  the  Go^-ernor.' 

"  It  may  be  that  in  tinw  the  several  States  will  provide  for  only  such  military 
,  officers  as  belong  to  tibe  National  Guard  organization  provided  by  tlie  Federal 
Government  for  tlie  States,  but  it  is  evident  that  for  quite  a  while  to  come  tliere 
will  be  niany  State  military  officers  who,  though  not  entitled  to  Federal  recog- 
nition, will  under  State  laws  perform  Important  military  functions  with  respect 
to  the  National  Guard  of  such  States.  I  believe  tltat  such  offioers  should  be 
permitted  to  wear  the  uniforni  of  the  National  Guard,  and  that  the  authority 
of  ^le  Secretary  of  War  to  designate  organizatloaa  as  permitted  to  wear  such 
uniform  shmdd  lie  exercised  in  ti>eir  case.  The  governor,  i>eing  die  commander 
in  chief  of  the  State  military,  his  military  aids  constitute  a  part  of  the  ^tate 
military  organization  and  sliouid  in  mj  opinion  foe  permitted  to  wear  the  uni- 
foi-ni  of  tike  National  Guard  of  the  State. 

"  It  is  recommended  that  an  order  be  Issued  by  the  Secretary  of  War  in 
substance  as  follows : 

"  *  Under  the  provision  of  section  125,  national  defense  act  of  June  3,  1916, 
authorizing  tlte  Secretaiy  of  W^ar  to  designate  organiKations  that  may  wear 
thetr  prescribe<l  uniforms,  the  military  organizations  of  each  State  constituted 
by  the  laws  thereof,  including  all  its  members  whetlier  members  of  the  National 
Guard  or  not,  is  designated  as  an  organlEation  whose  members  may  wear  its 
I)rescribed  uniform.' " 

3.  This  offi<e  adheres  to  tiie  views  heretofore  expressed,  and  recommends  that 
the  first  paragraph  of  tl>e  proposed  circular  be  changed  to  read  as  follows: 

"  Under  the  provisions  of  section  125,  national  defense  act  of  June  8,  1910, 
autliorizlng  the  Secretary  of  War  to  designate  oi*ganizations  that  may  wear 
their  prescribed  uniforms,  the  military  organizations  of  each  State  constituted 
by  the  laws  thereof,  including  all  its  members  whether  members  of  the  Na- 
tional Guard  or  not,  is  designated  as  an  organization  whose  members  may  • 
wear  its  prescrii>ed  uniform." 

It  is  also  recommended  that  the  first  sentence  of  imragraph  2  of  the  pro- 
poised  circular  be  changed  to  read  as  follows : 

"  For  tl^  adjutants  general  of  States  and  such  military  aids  to  tlie  governors 
thoi'eof  as  are  provideil  for  by  State  laws,  the  following  distinctive  marks  and 
insignia  are  prescribed." 

It  is  believed  that  if  the  changes  herein  suggested  be  made,  the  proposed  cir- 
cular will  then  be  In  legal  form. 


DIRECTOR  OF  AIRCRAFT  PRODUCTION:  Powers  of. 

By  the  Executive  order  of  May  20,  1918,  the  Director  of  Aircraft  Production 
is  empowered,  under  the  direction  of  the  Secretary  of  War,  to  draw  up  ami 
enforce  In  his  bureau  a  system  of  rules  and  regulations  for  the  government  of 
the  Bureau  of  Aircraft  Production,  and  of  all  persons  in  said  bureau,  and  for 
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tho  safe-keeping  and  preservation  of  property  of  every  kind  of  the  Bureau  of 
Alr<  raft  Production,  and  to  direct  and  prescribe  the  kind,  number,  and  form  of 
all  returns  and  reports,  and  to  enforce  compliance  therewith. 
140.1. 

War  Department,  J.  A.  G.  O.,  July  12,  1918.-— To  The  Adjutant  General. 

1.  A  communication  from  the  office  of  the  Director  of  Aircraft  Production 
calls  attention  to  the  fact  that  Executive  order  of  May  20,  1918,  provides  that 
nil  material  on  hand,  all  unfinished  airplanes,  all  property,  office  equipment, 
etc.,  "  used  by  the  said  Signal  Corps  in,  or  in  connection  with,  such  production 
*  *  *  are  hereby  transferred  from  the  jurisdiction  of  the  Signal  Corps  and 
placed  under  the  jurisdiction  of  the  Bureau  of  Aircraft  Production." 

It  is  then  stated  that  this  necessitates  the  establishment  in  the  Bureau  of 
Aircraft  Production  of  a  Property  Accountability  Section  governed  by  sucU 
rules  and  regulations  as  will  insure  the  protection  and  the  interests  of  the 
United  States  Government.  That  office  then  recommends  that  the  Judge  Ad- 
vocate General  he  requested  to  render  a  decision  as  to  whether — 

**The  transfer  of  powers  and  jurisdiction  from  the  Chief  Signal  Officer  to 
the  Director  of  Aircraft  Production  under  the  provisions  of  Executive  order 
of  May  20,  1918,  includes  the  authority  to  establish  needful  regulations  to 
govern  accountability  for  property  of  the  Bureau  of  Aircraft  Production,  such 
as  was  conferred  upon  the  Chief  Signal  Officer  by  the  act  of  October  12,  1888." 
(25  Stat.  552.) 

The  act  referred  to  authorized  and  directed  the  Chief  Signal  Officer,  subject 
to  the  approval  of  the  Secretary  of  War,  to  draw  up  and  enforce  in  his  bureau 
a  system  of  rules  and  regulations  for  the  government  of  the  Signal  Bureau, 
and  of  all  per.sons  in  such  bureau,  and  for  the  safe-keeping  and  preservation  of 
all  .signal  service  property  of  every  kind,  and  to  direct  and  prescribe  the  kind, 
number,  and  form  of  all  returns  and  reports,  and  to  enforce  compliance  there- 
with. 

•  2.  Technically,  the  office  of  the  Director  of  Aircraft  Production  has  not 
correctly  stated  the  purport  of  the  transfer  of  powers  and  Jurisdiction  from 
the  Chief  Signal  Officer,  according  to  the  language  of  the  Executive  order. 
All  transfers  made  from  the  Chief  Signal  Officer  were  made  to  the  Bureau 
of  Aircraft  Production  and  not  to  the  Director  of  Aircraft  Production.  Fur- 
thermore, the  functions,  powers,  and  duties  transferred  from  the  Chief  Signal 
Officer  to  the  Bureau  of  Aircraft  Production  were  functions,  powers,  and  duties 
"  connected  with  said  production."  The  order  further  provided  that  the  Direc- 
tor of  Aircraft  Production  should  "be  the  executive  officer  of  said  Bureau  of 
Aircraft  Production  "  and  that  he  should,  "  under  the  direction  of  the  Secre- 
tary of  War,  have  charge  of  the  activities,  personnel,  and  property  of  said 
bureau." 

Whether  the  Director  of  Aircraft  Production  by  virtue  of  said  Executive 
order  is  vested  with  authority  and  charged  with  the  duty  to  draw  up  and  en- 
force rules  and  regulations  for  the  government  of  the  Bureau  of  Aircraft 
Production,  etc.,  as  imposetl  upon  the  Chief  Signal  Officer  under  the  act  of  Oc- 
tober 12,  1888,  is  not,  I  believe,  necessary  to  decide,  for,  as  above  pointed  out, 
said  Executive  order  provides  that  the  Director  of  Aircraft  Production  shall 
"  be  the  executive  officer  of  said  Bureau  of  Aircraft  Production,"  and  "shall, 
under  the  direction  of  the  Secretary  of  War,  have  charge  of  the  activities, 
personnel,  and  property  of  said  bureau."  Under  his  authority  as  executive 
officer,  and  under  the  specific  clause  placing  him  in  charge  of  the  activities, 
personnel,  and  property  of  said  bureau,  under  the  direction  of  the  Secretary 
of  War,  he  has  the  power,  under  the  direction  of  the  Secretary,  "  to  draw  up 
and  enforce  in  his  bureau  a  system  of  rules  and  regulations  for  the  government 
of  the"  Bureau  of  Aircraft  Production,  "and  of  all  persons  in  said  bureau, 
and  for  the  safe-keeping  and  preservation  of  all "  Bureau  of  Aircraft  Produc- 
tion property  "of  every  kind,  and  to  direct  and  prescribe  the  kind,  number, 
and  form  of  all  returns  and  reports,  and  to  enforce  compliance  therewith." 


PAT  AND  ALLOWANCES:  Allotments  of  Soldiers  in  Nonpay  Status. 

A  soldier  in  a  nonpay  status  earns  nothing  which  can  be  applied  to  the  pay- 
ment of  Class  A  and  Class  B  allotments,  under  the  war-risk  insurance  act  of 
October  6,  1917  (40  Stat.  398,  402-405),  or  allotments  for  the  payment  of  war- 
risk  insurance  premiums. 
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243. 

War  Department,  J.  A.  G.  O.,  July  12,  1918.— To  The  Adjutant  General. 

1.  The  coramandiug  general,  American  Expeditionary  Forces,  telegi'aphs 
June  19,  1918,  referring  to  Comptroller's  decision  of  April  23,  1918  (24  Comp. 
Dec.  621,  624,  625),  to  the  effect  that  "compulsory  allotments  of  pay,  class  A,  ' 
under  the  provisions  of  sections  200  to  210  of  the  act  of  October  6,  1917  (40 
Stat.  398,  402-405),  the  allotments  under  class  B  of  said  law,  the  Liberty-loan 
allotments,  and  the  premiums  on  war-risk  insurance  are  not  disturbed  or  af- 
fected by  sentences  of  courts-martial  imposing  forfeiture  of  pay,"  and  requesta 
definite  advice  as  follows : 

"  Decision  does  not  specifically  cover  *  nonpay  *  .status  as  distlnguishe<l  from 
forfeiture  of  pay;  for  instance,  where  soldiers  receive  no  pay  as  where  in 
hospital  due  to  misconduct  under  General  Orders,  No.  45,  W.  D.,  1918.  As  it  has 
previously  been  ruled  that  nonpay  status  does  not  interfere  with  the  payment  of 
compulsory  allotment,  It  is  assumed  that  under  Comptroller's  decision  that 
ruling  is  extended  to  cover  class  B  allotments  and  insurance  premiums.  We 
understand  that  the  terms  class  B  allotment  as  used  in  the  Comptroller's  deci- 
sion includes  only  allotments  made  to  class  B  dependents  where  allowance  is 
applied  for  and  only  for  amount  required  to  secure  such  allowance." 

2.  In  the  opinion  of  this  office  the  reasons  which  give  precetlence  to  the  allot- 
ments referred  to  over  the  sentence  of  the  court-martial,  imposing  a  forfeiture 
of  pay,  can  have  no  application  where  the  soldier  is  on  a  nonpay  status.  In  the 
situation  referral  to,  that  is,  where  the  soldier  Is  in  hospital  as  the  result  of 
his  ow^n  misconduct,  the  law  prescribes  that  he  shall  receive  no  pay ;  and  as 
no  pay  accrues  during  such  period  there  is  nothing  from  which  said  allotments 
can  be  paid.  In  an  opinion  dated  July  5,  1918  (Ops.  J.  A.  G.,  ante,  p.  534),  with 
regard  to  the  payment  of  several  classes  of  allotments,  during  a  period  a  sol- 
dier was  absent  without  leave,  it  was  said : 

**  An  allotment  for  Liberty  bonds  may  not  be  voluntarily  discontInue<l  by  a 
soldier.  Allotments  for  Liberty  bonds  are  not  affected  by  sentences  of  courts- 
martial  imposing  a  forfeiture  of  pay.  (24  Comp.  Dec.  621).  A  soldier  who 
is  absent  without  leave  is  In  a  nonpay  status.  He  earns  no  pay,  conse- 
quently there  is  nothing  during  such  period  from  which  an  allotment  for  any 
purpose  may  be  paid.  From  the  forp^joing  it  follows  that  Pvt.  M.'s  allotment 
for  Liberty  bonds  for  November  and  December  and  for  March  and  the  ensuing 
months  should  be  paid.  Assuming  that  Pvt.  M.  was  entitled  to  pay  except  for 
stoppages  due  to  absence  without  lea>^e  and  to  forfeitures  of  pay  by  general 
court-martial  sentence,  it  is  clear  that  except  for  the  period  when  he  was  absent 
without  leave  the  amount  of  his  pay  allotted  to  the  Feileral  Reserve  Bank  of 
New  York  for  Liberty  bonds  accnied  to  his  credit  and  must  be  paid  to  the 
Federal  Resei^ve  Bank  of  New  York.  Tlie  mere  fact  that  he  was  absent  with- 
out leave  and  was  charged  with  desertion  can  serve  in  no  way  to  forfeit  this 
amount.  For  the  period  between  January  3  and  March  1  no  pay  accrued  to 
Pvt  M.,  and  consequently  there  was  during  such  period  no  pay  to  satisfy  the 
allotment.  The  allotment  for  this  period  should  be  deducted  from  pay  subse- 
quently enrneil  by  him.  His  being  absent  without  leave  does  not  relieve  him 
from  the  obligation  incurred  by  his  subscription  for  Liberty  bonds." 

See  also,  opinion  of  this  office,  dated  July  2,  1918  (Ops.  J.  A,  G.,  antCy  p.  534), 
In  part,  afe  follows: 

"  In  the  opinion  of  this  office,  therefore,  a  soldier  absent  without  leave  earns 
neither  pay  nor  allowances  during  the  period  of  such  absence,  and  he  can  not 
be  given  pay  during  such  period  for  the  purpose  of  meeting  the  several  classes 
of  allotments  descrlbeil  In  the  ruling  of  the  Comptroller  of  April  23,  1918,  supra. 
It  follows  that  the  opinion  of  this  office  of  February  25,  1918,  is  erroneous,  and 
that  a  reply  should  be  made  to  the  telegram  to  the  effect  that  the  stoppage  of 
pay  and  allowances  should  Include  all  the  pay  and  allowances  which  accrue 
durli^g  the  period  of  the  absence  without  leave.** 

For  the  reasons  stated  In  these  opinions,  this  office  is  clearly  of  opinion  that 
while  a  w)ldier  Is  in  a  nonpay  status,  money  can  not  be  paid  to  the  several 
clnH.se8  of  allottees.  The  opinion  to  the  contrary,  dated  February  25,  1918  (Ops 
J.  A.  G.,  243),  has  been  overruled. 


CITILIAN  EMPLOYEES:  Bight  to  $120  Inerease  of  Pay. 

The  appropriation  act  of  July  3,  1918  (40  Stat.  767,  815),  and  the  joint  reso- 
lution approved  July  8,  1918  (40  Stat.  843,  844),  authorize  the  allowance  of 
the  $120  increase  to  all  employees  paid  from  appropriations  made  In  acts  ap- 
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proved  prior  to  the  approval  of  the  said  joint  resolution,  and  wlio  are  other- 
wise eligible  to  receive  such  increase,  beginning  the  first  day  of  July,  1918. 
An  enjployee  appointed  after  July  1  is  entitled  to  the  increase  at  tlie  rate  of 
$120  i)er  annum  from  the  date  of  his  appointment,  provided  that  the  prescribed 
certification  is  made.  An  employee  who  was  in  tlie  service  on  June  30,  1917, 
who  has  received  additional  compensation  at  the  rate  of  $120  during  a  portion 
of  the  year  and  is  later  promoted,  will  automatically  be  entitled  to  the  addi- 
tional increase  of  $120  after  his  promotion  provided  that  his  promotion  in- 
crease does  not  exceed  $200  per  year.  If  such  increase  exceeds  $200  per  annum, 
he  will  be  entitled  to  the  additional  $120  increase  only  upon  the  execution  of 
the  certificate  mentioned  in  tlie  statute.  An  employee  who  has  entered  or 
may  enter  the  service  after  June  30,  1917,  will  be  entitled  to  the  additional 
increase  of  $120  under  the  act  of  July  3,  1918,  after  a  promotion,  only  upon 
the  execution  of  the  statutory  certificate,  regardless  of  the  amount  of  the  in- 
crease incident  to  the  promotion. 

248.8.  July  13,  1918. 

[Memorandum  for  the  Aselstaot  and  Chief  Clerk,  War  Department.] 

1.  Having  reference  to  the  memorandam  of  this  office  of  the  9th  instant  on 
the  subject  of  the  $120  increase  of  compensation  for  civilian  emi^oy^ees  of 
the  Government,  provided  for  in  the  appropriation  act  approved  July  3, 1918  (40 
Stat.  757,  815),  you  desire  the  opinion  of  this  oflioe  ^ipon  certain  otJier  ques- 
tions which  are  stated  below  with  the  answer  of  this  office  immediately  follow- 
ing each  question,  as  follows : 

Question  1.  Did  the  $120  increase  attach  July  1  to  the  salaries  of  employees 
whether  on  regular  or  lump-sum  rolls  on  1:hat  date,  and  who  are  otherwise 
eligible  to  receive  It? 

Answer.  Any  ground  for  doubt  that  there  may  have  been  upon  this  ques1:lon 
has,  in  the  opinion  of  this  ofilce,  been  removed  by  the  final  provision  in  the  act 
of  July  8,  1918  (40  Stat.  S43,  844),  the  particiilar  provision  referred  to  read- 
ing as  follows : 

"Appropriations  for  tlie  service  of  the  fiscal  year  nineteen  hundred  and 
nineteen  made  in  Acts  approved  since  June  thirtieth,  nineteen  hundred  and 
tdghteen,  shall  be  available  for  all  purposes  therein  provided  for  from  and  in- 
cluding the  first  f'ay  of  July,  nineteen  hundivd  and  eighte^i,  and  all  obligations 
incurred  pursuant  to  the  terms  of  said  Acts  as  approved  are  ratified  and  con- 
firmed from  and  including  the  said  first  day  of  July." 

It  is  the  view  of  this  office  that  this  provision  authorizes  the  allowance  of  the 
$120  increase  to  all  employees  paid  from  appropriations  made  in  acts  approved 
prior  to  the  approval  of  the  said  act  who  are  otherwise  eligible  to  receive  such 
increase,  beginning  the  first  day  of  July,  1918. 

Question  2.  In  the  case  of  employees  who  are  appointed  subseqncnt  to  July 
1,  does  the  increase  at  the. rate  of  $120  per  annum  attach  from  the  date  of 
their  appointment,  provided  the  certification  prescribed  is  made? 

Answer.  In  tlie  opinion  of  this  office  this  question  should  be  answered  in 
the  affirmative.  The  provision  of  the  statute  authorizing  the  Increase  of  $129 
per  annimi  in  the  compensation  of  employees  is  not  limited  to  employees  on 
the  roll  on  June  30,  as  was  provided  in  the  case  of  lump  sum  employees  in  the 
corresponding  provision  for  the  fiscal  year  of  1918.  The  only  limitation  in  the 
recent  provision  In  respect  to  employees  appointed  subsequent  to  June  30,  1918, 
and  whose  compensation  does  not  exceed  $2,500  pei*  annum,  is  that  tlie  certificate 
as  to  the  ability  and  qualifications  of  such  empioyees  are  such  as  to  justify 
the  increased  compensation. 

Question  3.  Will  an  employee  on  a  lump-sum  roll  who  has  received  a-dditlonal 
compensation  at  the  rate  of  $120  during  a  portion  of  tlie  year  and  Is  later  pix)- 
moted  on  that  roll  to  an  annual  salary  In  excess  of  the  'total  previously  re- 
ceived, including  the  $120,  also  receive  compensation  at  the  rate  of  $120,  in 
addition  to  his  advanced  rate  of  pay? 

Answer.  Tlie  statute  makes  no  distinction  between  employees  occupying 
statutory  positions  and  those  borne  on  lump-sum  rolls  within  those  offices  or 
branches  of  the  service  to  which  the  increase  of  compensation  Is  applicable.  In 
the  matter  of  any  promotion  during  the  fiscal  years  1918  and  1919,  carrying  an 
increase  In  excess  of  $200  per  annum,  the  statute  in  terms  only  requires  the 
certificate  mentioned  therein  In  the  case  of  any  such  person  who  was  in  the 
service  on  June  30,  1917.    As  to  tliose  persons,  however^  who  have  entered  the 
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service  since  June  30, 1917,  the  oertiflcate  Is  necessary  before  such  an  employee 
can  be  irnid  tbe  increase  in  the  first  instance,  and,  I  think,  that  as  to  them  a 
new  certificate  will  be  necessary  after  each  promotion  regardless  of  the  amount 
of  the  increase  of  compensation  Incident  to  the  promotion,  if  the  employee  is  to 
receive  tlie  additional  increase  of  $120.  Therefore,  as  to  any  employee  of  the 
first  class — that  is,  of  those  who  were  in  the  service  on  June  30,  1917 — "who 
has  received  additional  compensation  at  the  rate  of  $120  during  a  portion  of  the 
year  and  is  later  promoted,*'  such  employee  will  automatically  be  entitled  to  the 
additional  increase  of  $120  after  his  promotion,  provided  tliat  his  promotion  in- 
creaso  does  not  exceed  $200  per  annum.  If  such  increase  exceeds  $200  per  an- 
num, he  will  be  entitled  to  the  additional  $120  increase  only  upon  the  execution  of 
the  certificate  mentioned  in  tlie  statute.  As  to  those  employees  of  the  other  class 
mentioned — that  is,  those  who  have  entered  or  may  enter  the  service  subsequent 
to  June  30,  1917 — it  is  the  view  of  this  office,  as  stated  above,  that  they  will  be 
(nititled  to  the  additional  Increase  of  $120  under  the  act  of  July  3,  1918,  supra, 
after  a  promotion  only  upon  the  execution  in  each  case  of  the  statutory  certifi- 
cate, regardless  of  the  amount  of  the  increase  incident  to  the  promotion. 
Question  3  is  ans^vered  accordingly. 


TAX:  Fee  for  Building  Permit;  Lialbiltty  of  Gorernnent. 

A  city  ordinance  authorizing  the  collection  of  a  fee  for  a  building  permit  Is 
not  operative  against  the  Government  for  a  building  to  be  constructed  by  the 
Government.  A  State  or  a  city  is  without  power  to  tax  or  otherwise  control  or 
restrain  the  activities  of  the  Federal  Government,  while  acting  within  its  consti- 
tutional powers.  ,  • 

012.31. 

July  13,  1918. 
City  Attorney, 

City  of  EHzahctJi,  zV.  J. 

Dear  Sir:  This  oflioe  has  received  your  letter  of  July  3,  1918,  in  which  you 
refer  to  the  opinion  of  this  office  dated  June  27,  1918  (Ops.  J.  A.  O.  012.31),  on 
the  subject  of  exemption  of  Government  owned  property  from  taxation  by  a 
State  or  subordinate  authority  of  a  State,  and  say  that  the  matter  involved  is 
a  charge  of  $500  made  under  a  city  ordinance  for  the  erection  of  a  building, 
the  amount  of  the  charge  being  based  upon  the  valuation  of  the  building,  and 
add: 

**  The  application  for  a  permit  which  is  required,  was  obtained  by  the  Singer 
Iklanufacturing  Co.  for  a  building  to  be  erected  upon  land  owned  by  them ;  the 
fee  was  paid  to  the  city,  and  has  gone  into  the  city  funds.  Subsequently,  it 
has  been  learned,  that  the  building  is  )>eing  paid  for  by  the  War  Department, 
and  is  to  be  the  property  of  the  Federal  Government." 

And  further  sny : 

"  Will  you  kindly  give. me  your  views  regarding  a  charge  for  building  i)ermits 
issued  by  a  munkiiiality,  effecting  a  building  l)elng  erected  by  a  private  corpo- 
ration for  governmental  use?  I  liave  been  unable  to  find  a  precedent  covering 
such  a  sltuatlcm  *  ♦  ♦  and  no  doubt  our  city  authorities  will  be  guided  by 
a  ruling  made  by  your  department." 

The  principle  involved  is  believed  to  be  analogous  to  that  exempting  Federal 
activities  from  State  control.  The  following  extract  from  the  Digest  of 
Opinions  J.  A.  O.  1912,  pp.  1024,  1025,  will  show  various  situations  in  which 
the  prlncli)le  has  been  applied : 

**  The  board  of  animal  inspectors  at  Honolulu,  appointed  under  a  statute  of 
Hawaii,  submitted  a  claim  for  Inspecting  Cavalry  horses  and  draft  mules  of 
the  United  States,  amounting  to  the  statutory  fee,  held  that  the  claim  was  in 
effect  a  tax  by  the  Territ()i*y  of  Hawaii  on  the  operations  of  the  Government  of 
the  United  States ;  tlmt  the  instrumentalities  and  agencies  of  such  Government 
are  exempt  from  lociil  taxation ;  and  that,  therefore,  the  claim  could  not  legally 
be  paid,  but  that  if  the  inspection  provided  for  by  the  Statutes  of  Hawaii  were 
valuable  to  the  United  States  it  would  be  proper  for  the  United  States  to  enter 
into  a  contract  with  the  proper  Hawaiian  authorities  for  such  inspection  and 
to  pay  therefor  a  sum  equal  to  the  statutory  fee.  (C.  55.>1,  Dec.  30,  1898;  C. 
18351,  July  28,  lOOo.)    So,  where  the  city  of  Manila  lmpo.sed  an  lnsi)ection  tax  of 
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60  cents  on  eacb  horse  landed  from  any  vessel  and  it  was  attempted  to  col- 
lect the  tax  on  private  horses  of  Army  officers  arriving  on  transports  from  the 
United  States,  the  horses  being  of  a  class  for  which  forage  was  furnished  at 
the  expense  of  the  Government,  held,  that  reimbursement  could  not  be  made  to 
officers  for  payment  of  such  charges.  (C.  5554,  Dec.  31,  1909;  Jan.  6,  1910.)  So, 
held,  where  a  claim  was  made  by  a  State  veterinarian  for  the  statutory  fee 
for  inspecting  and  administering  the  mallein  treatment  to  public  horses  of  the 
United  States.  (C.  5554,  Oct.  22, 1910.)  So  held,  also,  where  the  city  of  Manila 
claimed  a  fee  for  the  inspection  by  the  city  engineer  of  the  boilers  in  public 
buildings  and  vessels  of  the  United  States.  (G.  5554,  Dec.  3, 1909;  G.  19212,  Feb. 
17,  1906.)  So,  heldf  where  the  city  of  Manila  claimed  the  right  to  inspect  all 
electrical  installations  for  lighting  purposes  on  a  military  reservation  and  to 
charge  fees  for  the  same.    (G.  21469,  Apr.  24,  1907.) 

"  Where  the  State  authorities  at  Newport  News  attempted  to  charge  against 
an  Army  transport  the  fee  fixed  by  State  laws  for  quarantine  inspection  and 
harbor  regulation,  held  that  such  a  charge  would  constitute  a  tax  on  an 
instrumentality  of  the  United  States  and  could  not  be  imposed.  As  under  its 
police  power  a  State  could  legally  establish  quarantine  and  port  regulations, 
a  transport  entering  a  harbor  should  submit  to  such  inspection  and  obey  such 
regulations,  but  no  charge  could  be  imposed  for  such  services,  as  such  a 
charge  would  be  in  the  nature  of  an  impost.  However,  if  the  inspection  and 
port  regulations  are  valuable  to  the  United  States,  it  would  b^  proper  to  enter 
into  a  contract  with  the  proper  State  authorities  whereby  the  State  authorities 
would  render  such  service  and  the  United  States  would  pay  therefor  an  amount 
equal  to  the  statutory  fee.     (G.  20564,  Oct.  27,  1906,  and  Nov.  13,  1906.)" 

In  short,  the  principle  is  that  a  State  has  supreme  authority  'm  matters 
within  the  field  of  its  jurisdiction;  but  that  it  is  without  jurisdicton  to  tax  or 
otherwise  control  or  restrain  the  activities  of  the  Federal  Government.  This 
principle  applies  whether  the  Federal  Government  acts  by  its  own  officers  or 
agents  or  through  contractors.  A  State  can  not,  therefore,  regulate  the  hours  of 
labor  of  the  employees  of  a  contractor  on  Government  work. 

The  Supreme  Court,  in  Oahof^  v.  United  States  Bank  (9  Wheat  738,  867), 
said : 

"  Gan  a  contractor  for  supplying  a  military  post  with  provisions,  be  restrained 
from  making  purchases  within  any  State,  or  from  transporting  the  provisions 
to  the  place  at  which  the  troops  were  stationed?  or  could  he  be  fined  or  taxed 
for  doing  so?  We  have  not  yet  heard  these  questions  answered  in  the  affirma- 
tive. It  is  true,  that  the  property  of  the  contractor  may  be  taxed,  as  the  prop- 
erty of  other  citizens ;  and  so  may  the  local  property  of  the  bank.  But  we  do 
not  admit  that  the  act  of  purchasing,  or  of  conveying  the  articles  purchased, 
can  be  under  State  control.*' 

In  the  case  under  consideration,  it  is  clear  that  the  fee  ex  cted  by  the  city 
operates  as  a  tax  and  as  a  restraint  upon  the  activity  of  the  Federal  Government. 
The  building  is  being  constructed  at  the  expense  of  the  Federal  Government  and 
is  to  be  the  property  of  the  Federal  C^overnment,  and  the  said  charge,  if  valid, 
must  be  paid  from  the  Federal  funds.  It  operates,  therefore,  as  a  license  tax 
upon  the  activity  of  the  Federal  Government  and  can  not  otherwise  be  regarded 
than  as  in  excess  of  the  Jurisdiction  of  the  city  authorities.  I  may  add  that 
the  question  of  license  fees  for  the  operation  of  automobiles  has  been  before 
this  office  on  a  number  of  occasions,  and  the  rulings  have  been  that  neither  a 
State  nor  subordinate  authority  of  the  same  has  jurisdiction  to  Impose  license 
fees  for  the  operation  of  Goevrnment-owned  automobiles,  when  used  in  the 
Government  service.  In  some  instances,  where  the  local  authorities  of  the  States 
have  attempted  to  collect  such  fees,  they  have  receded  from  their  position,  upon 
a  full  presentation  of  the  matter  to  them. 


APPROPRIATIONS:  Pay  of  National  Gnard. 

Section  110,  national  defense  act  (39  Stat.  166,  209),  provld-s  that  no  money 
Appropriated  under  sections  109  and  110  of  that  act,  shall  be  paid  unless  the 
J^tate,  Territory,  or  district  in  question  shall  have  enacted  certain  prescribed 
rules  for  the  appointment  of  officers,  the  proviso  not  to  be  effective  until  60 
days  after  the  adjournment  of  the  legislature  held  next  after  the  appi-oval  of 
the  act.    In  some  cases  the  said  next  legislatures  adjourned  withoyt  passing 
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this  required  legislation.  In  such  'cases,  at  the  expiration  of  the  60  days,  com- 
pensation is  strictly  prohibited  by  the  statute  and  is  unauthorized^ 

325. 

War  Department,  J.  A.  G.  O.,  July  15,  1918.— To  the  Chief,  Militia  Bureau. 

1.  You  request  the  opinion  of  this  office  upon  the  question  whether  in  view 
of  the  last  two  provisos  of  section  110,  national  defense  act  of  June  8,  1916 
(39  Stat.  166,  210,  211),  officers  and  enlisted  men  belonging  to  the  National 
Guard  of  certain  States  whose  first  legislatures,  after  the  enactment  of  the 
national  defense  act,  have  adjourned  without  enacting  the  legislation  referred 
to  in  that  section,  should  receive  pay  only  until  the  expiration  of  the  60 
calendar  days  after  the  adjournment  of  such  legislatures,  assuming  that  such 
men,  qualifying  as  individuals  and  as  organizations,  would  be  entitled  to  pay 
for  their  service  up  to  the  expiration  of  the  60  days  from  the  adjournment  of 
the  respective  legislatures. 

2.  It  Is  provided  in  section  110  of  the  national  defense  act,  in  the  last  proviso 
but  one,  that  no  money  appropriated  under  the  provisions  of  sections  109  and 
110  of  that  act  which  provides  for  the  pay  of  officers  and  enlisted  men,  shall 
be  paid  to  "  any  State,  Territory,  or  District,  or  officer  or  enlisted  man  in  the 
National  Guard  thereof,  unless  and  until  such  State,  Territory,  or  District 
provides  by  law"  certain  prescribed  rules  mentioned  therein  with  reference  to 
the  appointment  of  officers.    The  last  proviso  reads  as  follows : 

"  Provided  further,  That  the  preceding  proviso  shall  not  apply  to  any  State, 
Territory,  or  District  until  60  days  next  after  the  adjournment  of  the  next 
session  of  its  legislature  held  after  the  approval  of  this  act." 

You  invite  attention  to  the  fact  that  in  a  number  of  cases  the  legislatures 
of  States  convened  since  the  passage  of  the  act  of  June  3,  1916,  supra,  have 
adjourned  without  enacting  the  legislation  mentioned,  and  you  submit  the 
following  question : 

•  "Assuming  that  officers  and  enlisted  men  qualify  as  Individuals  and  as 
organizations  would  be  entitled  to  pay  for  their  services  up  to  the  expiration 
of  the  60  days  from  the  adjournment  of  the  respective  legislatures,  as  men- 
tioned in  the  concluding  proviso  in  section  110,  supra,  an  opinion  is  requested 
as  to  whether  their  pay  for  the  period  January  1  to  June  80,  based  upoii 
their  actual  services  during  that  entire  period,  should  be  calculated  as  unau- 
thorized from  the  expiration  of  the^  60  calendar  days  after  the  adjournment 
of  the  legislature  of  the  States  in  question  to  the  conclusion  of  the  semiannual 
period." 

3.  The  statute  in  terms  prohibits  the  payment  of  any  money  under  sections 
109  and  110  for  the  compensation  of  any  officer  or  enlisted  man  in  the  National 
Guard  unless  the  States  have  enacted  the  required  legislation,  subject  to  the 
exception  that  the  prohibition  shall  not  apply  until  the  expiration  of  60  calen- 
dar days  after  the  adjournment  of  the  next  session  of  its  legislature  held  aftei* 
the  approval  of  the  act,  June  3,  1916.  In  the  opinion  of  this  office  the  officers 
and  enlisted  men  are  entitled  to  pay,  provided  they  are  property  qualified  as 
individuals  and  within  qualified  organizations,  up  to  the  expiration  of  the  said 
60  days  and  that  the  statute  expressly  prohibits  the  payment  to  them  of  any 
compensation  after  that  date  and  until  the  legislature  enacts  the  required 
legislation.  Therefore,  in  the  cases  referred  to,  where  legislatures  adjourned 
within  the  period  between  January  1  and  July  1,  1917,  without  enacting  the 
required  legislation,  the  pay  of  the  officers  and  enlisted  men  should  be  calcu- 
lated as  unauthorized  from  the  expiration  of  the  60  calendar  days  after  the 
adjournment  of  the  legislatures  of  the  respective  States  in  question  to  the  con- 
clusion of  the  semiannual  period. 


EFFICIENCY  BOARDS:  Authority,  Powers,  Praetlee. 

The  selective  draft  act.  May  18,  1917  (40  Stat.  76,  82),  section  9,  authorizes 
efficiency  boards  to  consider  cases  of  officers  appointed  under  paragraphs  2,  3,  4, 
5,  6,  and  7  of  section  1,  and  under  section  8,  of  that  act,  and  also  of  temporary 
officers  appointed  in  the  Regular  Army  under  section  1,  paragraph  1,  of  the  act. 
Boards  convened  under  this  authority  must  be  convened  by  "  the  general  com- 
manding any  division  or  higher  tactical  organization  or  territorial  department." 
Special  Regulations,  No.  43,  War  Department,  paragraph  41,  Changes  No.  5, 
July  16, 1918,  authorize  boards  to  act  upoji  cases  of  officers  of  the  Reserve  Corps, 
and  boards  thereunder  must  be  appointed  by  the  "  commanding  officer  '*  of  the 


558  CPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ABMT. 

officer  to  be  passed  apon.  General  Orders,  No/ 76,  War  Department,  1917,  section 
7,  iiaragraph  1,  authorises  boards  to  consider  provisional  and  temporary  officers 
of  the  Regular  Army.  As  to  such  temporary  officers,  however,  the  better  practice 
is  to  rely  on  the  broader  authority  conferred  by  the  selective  draft  act.  The 
convening  order  must  cite  tlite  legal  authority  therefor  and  on  its.  face 
show  issue  by  a  competent  officer.  If  an  officer  authorized  to  convene  a  board 
by  the  selective  draft  act  undertalces  to  order  a  Heserve  officer  before  a  board 
thus  convened,  or  if  an  officer  authorized  to  convene  a  board  by  Special  Regu- 
lations, No.  43,  under talces  to  order  before  a  board  convened  thereunder  officers 
appointed  under  the  selective  draft  act,  a  jurisdictional  error  is  made,  the  acts 
of  the  board  are  without  legal  authority,  and  its  findings  are  void^  notwitlistand- 
ing  the  convening  officer  might  have  otiier  adequate  authority  to  convene  an- 
other board  to  sit  on  tlie  same  matter.  AnoUier  case  is  presented  when  an 
officer  clothed  with  adequate  authority  erroneously  cites  the  wrong  authority 
in  the  order.  Here  the  board  is  not  uHra  viree;  the  irregularity  apparent  on 
tlie  face  of  the  record  is  susceptible  of  later  correction  by  x>rder,  notation,  or 
certificate;  and  the  findings  should  be  approved.  The  President,  acting  under 
the  broad  powers  of  summary  dismissal  conferred  upon  him  by  section  9, 
selective  draft  act  <40  Stat  76,  82),  and  by  section  37,  national  defense  act 
(39  Stat.  IOC,  189),  in  the  case  of  Reserve  officers,  may  properly  make  use  of 
the  findings  by  irregularly  or  illegally  constituted  boards  of  inquiry  as  informal 
advice  u]:>on  which  to  base  a  dismissal  for  *'  cause  which,  in  liis  judgment,  would 
promote  the  public  service,"  selective  draft  act,  or  merely  "  in  his  discretion," 
national  defense  act,  and  the  legality  of  such  an  executeil  discharge  can  not 
afterwards  be  successfully  questioned.  For  obvious  reasons,  orders  convening 
l>oards  of  efficiency  should  be  drawn  with  minute  care  to  avoid  illegality  or 
irregularity,  involving  consequent  inconvenience  to  tlie  President  of  the  United 
States;  and  for  the  additional  reason,  among  othei*s,  tliat  sectioh  9  of  the 
selective  draft  act  gives  the  right  to  one  month's  pay  and  allo^'ances  to  officers  • 
dismissed  on  recommendation  of  a  duly  constituted  efficiency  board,  but  not  to 
officers  summarily  dismissed  by  the  President  If  a  commanding  general 
should  receive  from  the  War  D^artmeut  orders  for  a  board  that  are  clearly 
in  conflict  with  the  statutes  or  regulations  he  should  usually  invite  the  atten- 
tion of  the  War  Department  to  the  seeming  conflict  and  ask  for  further  in- 
structions ;  but  in  case  of  urgency  he  should  act  in  accordance  with  the  statute 
and  regulations  upon  the  assmnption  that  tlie  order  is  in  error.  A  commanding 
officer  should  not  hesitate  to  disapprove  the  proceedings  of  an  illegally  consti- 
tuted board  and  order  a  rehearing,  but  mere  irregularities  should  be  corrected 
and'  the  findings  approved.  The  procedure  of  all  efficiency  boards  should  be 
imiforni  (see  par.  1,  sec.  7,  G.  O.  No.  7G,  W.  D.  1917,  and  Ops.  J.  A.  G.  58-252, 
Sept  14,  1916),  and  tlie  records  thereof  should  include:  (a)  Tlie  order  conven- 
ing the  board,  (b)  The  organization  of  the  lx)ard;  including  place  and  date  of 
members  present  and  absent,  (c)  The  full  name,  rank,  and  organization  of 
the  officer  under  inquiix  and  a  statement  tluit  such  officer  (1)  appeared  before 
the  board,  (2)  was  permitted  to  challenge  for  cause,  (3)  was  permitted  to  be 
present  during  the  hearing  of  all  the  evidence,  (4)  was  given  opportunit.v 
to  be  represented  by  counsel,  (5)  to  question  adverse  witnesses,  (6)  to  submit 
evidence,  and  (7)  to  make  a  statement  eitlier  in  his  own  person  or  by  counseL 
(d)  The  full  name,  rank,  and  organization  of  each  witness;  the  statement  that 
each  witness  was  duly  sworn,  and  a  transcript  or  synopsis  of  tlie  testimony 
given  by  each  witness,  (e)  True  copies  of  all  written  evidence  considered  by 
the  board.  (/)  A  transcript  or  synopsis  of  any  evidence  given  or  statement 
made  by  the  officer  under  inquiry,  iff)  A.  copy  or  synopsis  of  any  argument 
made  by  counsel.  (/i)»The  findings  and  recommendation  of  the  board.  (I) 
The  minority  report  of  any  member  or  members  who  dissent  from  the  findings 
of  the  board. 

334.4. 

July  15,  1918. 
From :  The  Office  of  tlie  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Southeastern  Department 
Subject :  Efficiency  boards. 

1.  In  your  letter  of  June  20,  1917,  you  a.sk  various  questions  relating  to  the 
procedure  of  efficiency  boards  in  several  recent  cases  submitted  to  you  for  your 
opinion  thereon.  It  is  not  believed  by  this  office  that  a  consideration  of  these 
individual  records  is  called  for,  neither  is  it  believed  desirable  to  attempt  to 
formulate  specific  answers  to  your  questions.    On  the  contrary,  it  is  believed 
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that  the  more  helpful  course  will  be  to  formulate  certain  general  statements  ' 
avith  reference  to  eflficiency  boards  from  which  answers  to  your  specific  ques- 
tions, and  otliers  which  may  arise,  may  be  deduced. 

2.  Efficiency  boards,  authority  far, — ^The  term  "  efficiency  boards  "  is  generally 
applied  to  boards  of  officers  convened  under  the  authority  of  statutes  or  regula- 
tions for  the  purpose  of  passing  upon  the  fitness  of  officci's  for  commissioned 
sersice,  and  make  reports  thereon. 

Such  a  board  Is  autborissed  by  section  9,  selective  draft  act  (40  Stat.  76,  S2), 
to  examine  into  and  report  upon  the  capacity,  qualifications,  conduct,  and  effi- 
ciency of  officers  appointed  under  the  second,  third,  fourth,  fifth,  sixtli,  and  sev- 
enth paragraphs  of  section  1  and  under  section  8  of  that  act,  and  also  of  tem- 
poi*ary  officers  appointed  in  the  Regular  Army  under  the  authority  of  the  first 
paragraph  of  section  1  of  that  act.  Boards  convened  under  this  authority  must 
be  convened  by  "  the  general  commanding  any  division  or  higher  tactical  organi- 
zation or  territorial  departnient.** 

For  officers  of  the  Rewn^e  Corps  the  appointment  of  an  efficiency  board  is 
authorized  by  paragra{^  41,  Special  Regulations  No.  43, 1917,  Changes*No.  5,  July 
15,  1918.  Under  these  regulations  a  board  may  be  appointed  by  the  "  command- 
ing officer  "  of  the  officer  to  be  investigated.  It  should  be  noted  that  in  its  orig- 
inal form  the  regulation  provided  that  this  board  could  be  convened  only  by  a 
department  commander  or  The  Adjutant  General. 

For  provisional  officers  in  the  Regular  Army  the  appointment  of  an  efficiency 
board  is  authorized  by  paragraph  1,  of  section  7,  General  Orders,  No.  76,  War 
Department,  1917.  Tills  order  may  also  be  cited  as  authority  for  convening 
boards  in  cases  of  temporary  officers  of  the  Regular  Army,  altiiough  the  better 
practice  wo\ild  be  to  rely  upon  the  statutory  authority  contained  in  section  9, 
selec'tive  draft  act  (40  Stat.  7C,  82),  since  a  comimrison  of  the  regulation  with 
the  statute  shows  that  the  former  is  m)t  so  broad  as  the  latter  in  respect  to  the 
<yftk^eis  who  may  convene  an  efficiency  board  in  this  class  of  cases. 

3.  The  oont^ening  order. — ^The  order  convening  an  efficiency  board  must  sliow 
the  authority  under  which  it  is  convened.  It  should  be  In  form  approximately 
as  f ollirws : 

**  fnder  tl>e  authority  of  section  9,  act  of  May  18,  1917,  a  board  of  officers  is 
hereby  appointed  to  meet  at  the  call  of  the  senior  member  thereof  to  examine 
into  ami  report  upon  the  (capacity,  qualification,  conduct,  and  efficiency)  of 
(such  officers  as  may  be  ordered  before  it)   (First  Lieut. ,  N.  A.)  etc." 

The  order  must,  of  course,  show  that  it  was  issued  by  one  having  authority 
to  do  so. 

If  such  an  order  as  tliat  outlined  above  is  issued  to  examine  into  and  report 
upon  such  offi(*ers  as  may  be  ordered  before  it,  without  designating  any  particu- 
lar officer,  by  one  who  Is  not  "  tlie  general  commanding  any  division  or  higher 
tactical  organization  or  territorial  department/*  the  order  Is  ultra  rirca  and 
void.  Tlie  b»»uance  of  such  an  order  would  constitute  a  Jurisdictional  error  and 
a  l)oard  convened  thereby  would  be  without  authority  to  function  as  an  efll- 
ciency  boanl.  Its  proceedings  should  properly  be  declared  void  and  of  no  effect. 
Swh  an  11  legally  constituted  board  could  not  lawfully  function  in  a  particular 
case  oven  though  the  oflicer  referring  the  same  to  the  board  for  Its  consideration 
would  have  authority  under  some  other  provision  of  law  or  regulation  to  con- 
vene a  la\N*ful  board  for  that  particular  case.  And  the  same  holding  would  have 
to  l>e  made  if  "  the  general  commanding  any  divtelon  or  higher  tactical  organi- 
zation or  terrltoi'ial  department "  should  order  an  officer  of  the  Reserve  C(>n>« 
before  a  board  convened  under  section  9  of  said  act,  to  pass  generally  upon  such 
officers  as  may  be  ordered  before  it.  In  either  case,  however,  the  legality  of  an 
executed  discharge  by  the  I^rosident  can  not  afterwards  be  questioned,  because 
of  the  full  and  summary  power  conferred  upon  lilm  by  the  statute  and  herein- 
after to  be  discussed. 

If,  however,  a  commanding  officer  acting  i^ithln  his  legal  authority  convenes 
an  eflfciency  board  to  pass  upon  a  imrticular  officer  and  erroneously  cites  section 
9.  act  of  May  18.  1917,  or  some  other  Inapplicable  provision  of  law  or  regulation 
as  authority  for  his  action,  It  should  be  held  that  having  authority  to  convene  a 
board  in  the  particular  case,  an  erroneous  citation  of  the  authority  under  which 
he  acts,  while  It  would  constitute  an  irregularity  would  not  anwunt  to  a  Jurls- 
di4'tlonal  defect.  The  rejjort  of  such  a  board  should  not,  therefore,  be  held  In- 
valid or  void,  hut  may  be  properly  approved  and  its  findings  carried  into  execu- . 
tlon.  In  this  case,  the  order  will  show  upon  Its  face  both  the  fact  of  Jurisdiction 
to  convene  the  Ixmrd  and  the  nature  of  the  error  committed,  which  latter  may 
be  correctwl  by  proper  onier  or  by  a  notation  or  certificate  by  the  convening 
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authority  at  the  tlrae  he  passes  upon  the  proceedings,  or  subsequently  thereto, 
that  tho  iwmrd  was  in  fact  convened  under  proper  authority,  citing  It. 

4.  Svmhtary  diamiaaal  by  the  President, — Under  section  9,  act  of  May  18, 1917, 
*'  The  }*r^si<ient  ♦  *  ♦  authorized  to  discharge  any  officer  from  the  office  held 
by  him  under  such  appointment  for  any  cause  which,  in  the  judgment  of  the 
President,  would  promote  the  public  service."  Under  section  37,  national  de- 
fense act  (39  Stat.  166,  189),  he  may  terminate  the  commission  of  an  officer  of 
the  Reserve  Corps  in  his  discretion. 

Having  reference  to  these  provisions  of  law,  it  has  been  suggested  that  In  cases 
where  an  Indorsement  from  The  Adjutant  General's  Office  has  erroneously 
directed  an  officer  of  one  clasa  to  be  brought  before  an  efficiency  board  under 
the  authority  of  a  statute  or  regulation  pertaining  to  some  other  class,  or  in 
oases  where  a  convening  authority  has  acted  beyond  his  jurisdiction  in  convening 
efficiency  boards,  the  boards  may  be  regarded  as  extra  legal,  but  their  reports 
submitted  nevertheless  to  the  President  as  advice  upon  which  he  may  act  in 
terminating  the  commission  of  an  officer  under  the  statutory  authority  just 
referred  to.  Beyond  question  the  President,  should  he  so  desire,  in  summarily 
discharging  an  officer  under  section  9  of  the  selective  draft  act,  gufn-a,  or  a 
Reserve  CJorps  officer  under  section  37,  national  defense  act,  may  in  the  one  case 
base  his  action  upon  any  "  cause  which,  in  his  judgment,  would  promote  the 
public  service,"  and,  In  the  other,  upon  any  reason  which  appeals  to  or  satisfies 
his  discretion.  In  either  case  he  may,  should  he  so  desire,  base  his  action  upon 
the  report  of  a  board  which  may  have  acted  wholly  without  authority  in  passing 
upon  the  case  of  the  particular  officer  in  question. 

Evi*ry  officer  other  than  the  President  whose  duty  it  is  to  convene  efficiency 
boards  or  to  pass  upon  their  proceedings  should,  however,  exercise  every  possible 
care  to  secure  regularity  in  all  that  has  to  do  with  their  organization.  Investi- 
gations, and  reports.  If  proceedings  are  initiated  by  a  commanding  general  look- 
ing to  the  termination  of  an  officer's  commission  through  the  report  of  an  effi- 
ciency board,  both  the  organization  of  the  board  and  Its  proceedings  throughout 
should  be  made  so  regular  as  to  leave  no  reason  or  necessity  for  asking  the  Presi- 
dent to  accept  a  report  basetl  upon  the  irregular  or  void  proceedings  as  advice  upon 
which  to  terminate  an  officer's  commission  through  ihe  summary  power  vested  in 
him.  A  forceful  reason  for  this  suggestion  Is  found  In  the  fact  that  the  statute 
(sec.  9,  act  of  May  18,  1917,  «wpra)  confers  upon  officers  who  are  discharged 
upon  the  approved  recommendations  of  an  efficiency  board,  one  month's  pay  and 
allowances,  while  for  those  who  are  summarily  dismissed  by  the  President*  no 
such  benefits  are  provided.  This  fact  suggests  that  the  method  of  terminating 
commissions  by  summary  dismissals  was  Intended  by  Ck)ngress  to  meet  the 
unusual  case  where  a  sufficient  reason  presents  Itself  to  the  President  to  induce 
him  to  order  an  officer's  discharge  without  the  advice  of  an  efficiency 
board,  rather  than  to  enable  the  President  to  Interpose  his  summary  power  to 
complete  the  action  in  a  case  In  which  an  efficiency  board  has  been  convened  with- 
out authority  or  in  which  it  has  acted  beyond  its  jurisdiction.  As  Indicated 
above,  however,  the  legality  of  the  discharge  can  not  be  questioned  even  in  a  case 
of  this  kind. 

If  a  commanding  general  should  receive  from  the  War  Department  an  order 
to  send  an  officer  before  an  efficiency  board  and  such  order  conflicts  with  the 
statute  or  regulation,  he  should  Invite  the  attention  of  the  War  Department  to 
this  conflict  and  ask  for  further  instructions,  or,  in  the  case  of  urgency,  should 
net  under  the  statute  or  regulation  upon  the  assiimptlon  that  the  order  in 
question  had  erroneously  designated  the  authority  under  which  a  board  should 
be  convened  in  the  particular  case. 

The  commanding  officer  who  discovers  from  the  proceedings  of  a  board  in  a 
particular  case  that  It  has  acted  therein  without  jurisdiction,  should  not  hesi- 
tate to  disapprove  such  proceedings  and  to  direct  that  the  officer  be  passed  upon 
by  a  properly  constituted  board.  If  he  discovers  that  the  proceedings  of  the 
board  are  merely  Irregular,  as  hereinbefore  pointed  out,  he  should  approve  such 
procee<1lngs,  should  his  discretion  so  determine,  and  forward  the  same  to  the 
War  Department  for  Its  action. 

5.  Paragraph  1,  section  7,  General  Orders,  No.  76,  War  Department,  1917. 
prescribes  that  the  proceedings  In  the  case  of  an  efficiency  board  convened 
under  the  authority  of  that  section  should  be  similar  to  the  proceedings  of  a 
retiring  board.  The  exact  form  of  proceedings  of  efficiency  boards  convened 
under  any  other  authority  Is  not  prescribed.  It  Is  obvious,  however,  that  the 
procedure  should  be  essentially  the  same  in  all  cases.    In  an  approved  opinion 
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of  IMS  office,  under  date  of  September  14,  1916  (Ops.  J.  A.  G.  5&-252),  relative 
to  procedure  of  efficiency  boards  convened  under  section  77,  national  defense 
act  (39  Stat.  166,  262),  an  outline  of  the  procedure  which  jnlght  properly  be  fol- 
lowed by  such  boards  was  given.  It  is  believed  that  the  procedure  there  out- 
lined might  properly  be  adopted  for  the  purpose  of  governing  all  efficiency 
boards  under  whatsoever  authority  convened.  In  that  opinion  it  was  stated 
tliat  the  proceedings  of  the  efficiency  board  should  include  : 

•*  o)  The  order  convening  the  board. 

"(h)  The  organization  of  the  board,  including  the  place  and  date  and  tho 
names  of  the  members  present  and  absent 

"(c)  The  full  name,  rank,  and  organization  of  the  officer  whose  cose  is  before 
the  board  for  Investigation  as  to  his  fitness  lV)r  service  and  a  statement  to  the* 
effect  that  such  officer  appeared  before  the  board,  was  permitted  to  challepge 
for  cause,  was  permitted  to  be  present  during  the  hearing  of  all  evidence,  and 
was  afforded  opportunity  to  be  represented  by  counsel,  to  question  adverse  wit- 
nesses, to  submit  evidence,  and  to  make  a  statement,  either  in  his  proper  person 
or  by  counsel. 

"((Z)  The  full  name,  rank,  and  organization  of  each  witness,  a  statement  that 
each  witness  was  duly  sworn,  and  a  transcript  or  synopsis  of  the  testimony 
given  by  each  witness. 

"(e)  True  copies  of  all  written  evidence  considered  by  the  board. 

"(/)  A  transcript  or  synopsis  of  any  evidence  given  or  statement  made  by 
the  officer  undergoing  the  Investigation  and  a  copy  or  synopsis  of  any  argument' 
made  by  counsel. 

"(g)  The  findings  and  recommendation  of  the  board. 

*  (h)  A  minority  report  by  any  member  who  dissents  from  the  finding  of  the 
board." 

6.  The  question  of  the  regularity  and  sufficiency  of  the  record  should  be  passed 
upon  in  each  Individual  case  in  the  light  of  the  foregoing  general  statements. 

ENLISTMENT:  Under  18. 

A  soldier  under  18  years  of  age  voluntarily  enlisted.  An  application  for 
his  discharge  was  not  filed  until  he  was  past  18.  His  enlistment  can  not  be 
avoided  either  by  himself  or  by  his  parents;  he  can  not  now  be  discharged 
from  the  military  forces  by  reason  of  his  having  been  under  the  age  of  18  at 
the  time  he  enlisted  therein,  unless  the  President  or  the  Secretary  of  War 
should  deem  it  expedient  to  order  his  discharge. 

226.8. 

War  Department,  J.  A.  G.  O.,  July  15,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  office 
for  remark  a  letter  from  the  S€»cretary  of  State  to  the  Secretary  of  War 
relating  to  the  status  of  one  Erling  Marius  Aune,  who  voluntarily  enlisted 
when  under  the  age  of  18.  It  appears  that  the  enlisted  man  is  now  over  the 
age  of  18  and  that  the  application  for  his  discharge  was  not  filed  previous  to 
his  attaining  the  age  of  18.  The  Secretary  of  State  inquires  whether,  in  such 
cases,  this  Government  will  not  adopt  the  same  attitude  of  liberality  that 
characterizes  the  Canadian  Government  in  discharging  American  boys  who 
have  voluntarily  enlisted  during  their  minority  and  without  parental  consent 
in  the  Canadian  military  service. 

The  circumstances  under  which  Erling  Marius  Aune  enlisted  in  the  American 
military  forces  do  not  appear.  In  fact,  no  reference  whatever  is  made  to  the 
ngc  he  gave  at  the  time  of  his  enlistment  or  what  induced  him  to  enlist. 

2.  The  law  is  well  settled  that  a  minor  under  18  years  of  age  can  not  avoid 
his  enlistment,  and  where  avoidance  is  sought  by  the  parent  or  guardian  the 
rule  is  that  such  application  must  be  seasonably  made.  In  the  recent  case  of 
Ex  parte  Dostal  (243  Fed.  664,  676,  671)  the  court,  In  discussing  this  prin- 
ciple, said: 

"The  written  consent  required  of  the  parents  or  guardian  of  a  minor  Is 
primarily  for  the  benefit  of  such  parents  or  guardian.  It  is  designed  not 
merely  to  protect  an  immature  minor  from  improvident  action  but  to  preserve 
the  parentis  or  guardian's  right  to  his  custody  and  service.  The  parent  or 
guardian  may  undoubtedly  waive  the  requirement  that  the  consent  be  in 
writing.  This  written  consent  may  undoubtedly  be  given  after  as  well  as  at 
the  time  of  the  enlistment    It  follows,  as  a  consequence,  that  the  parent  or 
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guardian  may,  by  acquiescence,  with  knowledge,  after  the  enlistment,  waive 
all  right  to  relief  because  written  consent  was  not  previously  given.  This 
waiver  will  result  from  silence  or  acquiescence  while  a  minor  is  continuing 
in  the  service  and  drawing  pay  from  the  Government" 

And  further,  as  beating  upon  the  status  of  a  minor  enlisting  without  the 
consent  of  his  parents  or  guardian,  the  court,  at  page  669,  after  reviewing  tlie 
authorities,  concluded: 

**  It  is  settled  law  that  a  minor,  who  enlists  without  the  written  consent  of  a 
parent  or  guardian,  when  such  consent  is  required,  becomes  a  soldier.  His 
enlistment  is  not  void,  nor  is  it  voidable  in  any  event  by  him.  He  may  bo 
released  from  the  service  by  a  timely  application  of  the  parent  or  guardian 
having  a  superior  right  to  his  custody  or  control.  But  this  application  must 
be  made  with  reasonable  diligence,  after  the  parent  or  guardian  has  acquired 
knowledge  of  the  actual  enlistment,  and  before  an  offense  has  been  committed 
by  him." 

The  authorities  clearly  recognize  that  enlistment  is  a  contract,  but  a  contract 
which  changes  the  status  of  the  person  enlisting.  By  enlisting  the  citizen  be- 
comes a  soldier.  His  relation  to  the  State  and  the  public  are  changed.  He  ac- 
quires a  new  status  with  correlative  rights  and  duties.  Age  gives  no  privilege 
to  an  alleged  minor  who  sees  fit  to  enlist  In  the  military  forces.  This  Is  true 
because  age  Is  not  of  the  substance  of  the  contract  of  enlistment,  and  a  person 
who  voluntarily  enlists,  representing  himself  to  be  of  proper  age,  can  not  destroy 
the  status  thus  created  on  the  ground  that  he  does  not  possess  the  requisite 
qualifications.  To  hold  otherwise  w^ould  be  to  say  that  the  minor  is  not  at 
liberty  to  serve  his  country.  It  Is  a  fundamental  principle  of  national  law,  es- 
sential to  national  life,  that  every  citizen,  whether  of  sufficient  age  to  make  a 
contract  or  not,  is  under  obligation  to  serve  and  defend  the  constituted  authori- 
ties of  the  State  and  Nation,  and  for  that  purpose  to  bear  arms  when  such  serv- 
ice is  required  of  him.  And  why  may  not  a  minor  capable  of  bearing  arms,  bind 
himself  by  his  consent  or  what  is  the  same  thing,  contract  to  do  so?  Why  may 
not  a  man  of  17  or  18  do  this  as  well  as  a  man  of  21?  There  Is  certainly  nothing 
alarming  in  this.  Clearly  In  cases  of  necessity,  the  State  has  the  right  to  en- 
list whomsoever  It  pleases.  Society  could  not  otherwise  be  maintained  unless 
every  member  thereof  was  obliged  to  serve  and  defend  the  State.  These  prin- 
ciples are  recognized  and  discussed  in  the  well  known  cases  of  In  re  Orimley, 
(137  U.  S.  147)  and  In  re  MorHssey  (137  U.  S.  157),  where  the  rule  is  distinctly 
enunciated ;  that  the  age  at  which  an  Infant  shall  be  competent  to  perform  any 
military  duty  depends  wholly  upon  the  legislature ;  that  questions  of  eligibility 
for  such  service  are  solely  for  the  benefit  of  the  Government  and  that  age  Is 
not  of  the  essence  of  the  contract.  If  the  matter  of  age  were  not  Incidental, 
tlion  a  person  enlisting  could  utter  a  falsehood  to  create  the  military  status, 
and  then  whenever  it  suited  his  purpose,  avoid  it  by  pleading  the  truth. 

It  is  provided  in  section  27  of  the  national  defense  act,  June  3,  1916  (39  Stat. 
10(i.  186),  that  minors  over  the  age  of  18  can  enlist  without  the  written  consent 
of  their  parents  or  guardians;  and  It  Is  also  provided  in  section  57  of  the  same 
.act  (39  Stat.  166.  197): 

"  That  the  militia  of  the  United  States  shall  consist  of  all  able-bodied  male 
citizens  of  the  United  States  and  all  other  able-bodied  males  who  have  or  shall 
have  declared  their  Intention  to  become  citizens  of  the  United  States,  who  shall 
be  more  than  eighteen  years  of  age  and,  except  as  hereinafter  provided,  not 
more  than  forty-five  years  of  age." 

So,  clearly  by  the  existing  law,  a  minor  over  the  age  of  18  can  enlist  In  the 
militia  of  which  the  National  Guard  Is  a  part,  and  can  enlist  in  any  of  the  land 
forces  irrespective  of  the  consent  of  his  parents  or  guardian.  The  law  is  well 
settled,  that  if  the  application  for  a  discharge  Is  not  made  until  after  the  minor 
has  attained  the  age  of  18  years,  his  enlistment  is  valldate<l  by  his  service  after 
attaining  such  age.  This  rule  was  recognized  and  enforced  in  Ex  parte  Huhbard 
(182  Fed.  76)  and  in  Ex  parte  Doatal  (243  Fed.  664). 

The  suggestion  that  this  Government  should  adopt  the  liberal  attitude  now 
characteristic  of  the  Canadian  Government  and  discharge  from  our  Army  at 
the  request  of  their  Governments,  those  of  foreign  birth  and  allegiances  who 
may  have  enlisted  during  their  minority,  presents  a  question  of  comity  and  ad- 
ministrative policy.  The  President  and  the  Secretary  of  War  are  authorized 
by  Army  Regulations  139  to  order  such  a  discharge.  Concededly  they  would  not 
do  so  If,  in  their  Judgment,  the  military  service  would  be  weakened  or  impaired. 
But  as  to  whether  they  should  adopt  such  a  policy  In  the  Instant  case  or  in 
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others  of  a  similar  nature  is  a  matter  concerning  which  this  office  expresses  no 
opinion. 

4.  It  is  the  opinion  of  this  office  that  if  Erllng  Marlus  Aune  voluntarily  en> 
listed  In  the  military  forces  of  the  United  States  and  has  served  in  such  forces 
since  he  attained  the  age  of  IS  years,  that  his  enlistment  can  not  be  avoided 
either  by  himself  or  his  parents  and  that  he  can  not  now  be  discharged  from 
the  military  forces  by  reason  of  his  having  been  under  the  age  of  18  at  the 
time  he  enlisted  therein,  unless  the  President  or  the  Secretary  of  War  should 
deem  it  expedient  to  order  his  discharge. 


EIGHT-HOUR  LAW:  Contracts,  Character  of,  as  Affecting  Application  of 
Eight-Hour  Law. 

Contracts  for  automatic  pistols  and  spare  parts  thereof  fall  within  the  eight- 
hour  law  of  June  19,  1912  (37  Stat.  137),  and.  therefore,  within  the  provisions 
of  the  naval  appropriation  act  of  March  4,  1917  (39  Stat.  1168,  1192),  under 
which  the  eight-hour  law  has  been  suspended  during  the  existence  of  the  emer- 
g^*ncy,  subject  to  the  provision  that  wages  shall  be  computed  on  the  basis  of  an 
eight-hour  day  with  time  and  a  half  for  overtime.  Machine  guns  are  treated 
as  articles  not  usually  procurable  in  the  open  market,  and  fall,  therefore,  under 
the  provisions  of  the  eight-hour  statute. 

July  16,  1918. 
230.44. 

[Memorandum  for  the  Secretary  of  War.] 

Subject :  Application  of  eight-hour  law  to  contracts  with  the  Marlin  Arms  C3o. 
and  CJolt's  Patent  Fire  Arms  Manufacturing  CJo. 

1.  This  office,  in  the  accompanying  report,  dated  September  5,  1917  (Ops. 
J.  A.  G.  32-313)  on  the  subject  named  above,  gave  its  views  as  to  the  application 
of  the  eight-hour  act  of  June  19,  1912  (37  Stat.  137),  to  contracts  under  consid- 
eration, in  view  of  the  exception  in  the  statute  as  to  contracts  for  the  manufac- 
ture of  supplies  or  materials  falling  within  classes  which  may  usually  be  bought 
In  open  market,  including  the  consideration  of  the  questions  as  to  the  effect 
on  the  exception  of  the  fact  that  the  Government  may  have  engaged  in  the  manu- 
facture of  the  classes  of  supplies  to  a  limited  extent,  concluding  its  report  as 
follows : 

"  This  office  is  not  fully  advised  as  to  the  character  of  the  material  covered 
by  the  contracts  with  the  Marlin  Arms  Co.  and  with  the  Colt  Fire  Arms  Co.  or  to 
what  extent  the  War  Department  has  been  engaged  generally  in  the  manufacture 
of  the  classes  of  articles  covered  by  these  contracts.  If  the  Government  has 
been  generally  engaged  in  the  manufacture  of  such  articles,  and  not  simply  occa- 
sionally or  tp  a  limited  extent  of  its  needs.  It  would  seem  that  these  contracts 
would  fall  under  the  proviso  which  would  make  them  subject  to  the  eight-hour 
statute  of  June  19,  1912.  If  they  are  within  the  proviso  they  would  be  within 
the  provisions  of  the  Naval  appropriation  act  of  March  4,  1917  (39  Stat.  1168, 
1192)  requiring  the  payment  for  overtime  work  on  the  basis  of  not  less  than 
time  and  one-half  for  time  In  excess  of  eight  hours.  Before  taking  definite  action 
on  this  communication,  I  think  the  papers  should  be  referred  to  the  Chief  of 
Ordnance  for  his  remarks." 

2.  The  Chief  of  Ordnance,  In  the  accompanying  memorandum,  gives  Information 
with  respect  to  the  several  contracts,  which,  with  the  conclusions  of  this  oflice 
based  thereon  may  be  briefly  stated  as  follows : 

(a)  Contracts  for  automatic  pistols  and  parts, — ^The  Ordnance  Department 
has  several  contracts  with  the  Colt's  Patent  Fire  Arms  Manufacturing  Co.  for 
the  purchase  of  automatic  pistols  and  parts  for  such  pistols.  None  of  these 
contracts  refer  to  the  eight-hour  law  or  the  provisions  of  the  naval  appropria- 
tion act  of  March  4,  1917.  The  Government  manufactured  approximately 
one-third  of  the  pistols  and  spare  parts  it  required  for  about  two  years, 
pursuant  to  the  royalty  contract  referred  to  In  the  accompanying  papers,  which 
expressly  limited  the  amount  to  be  manufactured  by  the  Government  under  such 
royalty  contract.  At  the  end  of  that  period,  due  to  the  pressure  of  other  work, 
their  manufacture  by  the  Government  was  discontinued. 

It  appears,  therefore,  that  the  Government  has  been  engaged  in  the  manu- 
facture of  automatic  pistols  to  the  extent  of  a  material  part  of  its  needs,  and 
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that  sucb  manufacture  has  beeu  discontinued  only  because  of  the  pressure  of 
other  work  due  to  the  existing  war  conditions.  The  Attorney  General  held  In 
an  opinion  dated  October  3, 1912  (29  Ops.  Atty.  (Jen.  534),  with  respect  to  a  con- 
tract for  smokeless  powder,  where  it  appeared  that  the  Government  manufac- 
tured about  30  per  cent  of  the  amount  it  used,  that  such  manufacture  was  suffi- 
cient to  bring  the  case  within  the  terms  of  the  proviso  to  the  act  of  June  19. 
1912  (37  Stat.  137,  138),  limiting  the  exception  in  that  act  of  articles  falling 
within  classes  which  may  usually  be  procured  in  open  market  by  the  followin?: 
lunguage : 

"  Provided,  That  all  classes  of  work  which  have  been,  are  now,  or  may  here- 
after be  performed  by  the  Government  shall,  when  done  by  contract,  by  individ- 
uals, firms,  or  corporations  for  or  on  behalf  of  the  United  States  or  any  of 
the  Territories  or  the  District  of  Columbia,  be  performed  In  accordance  with 
the  terms  and  provisions  of  section  one  of  this  Act" 

While  the  question  is  not  free  from  doubt,  it  is  the  opinion  of  this  office, 
therefore,  that  the  department  should  take  the  position  that  contracts  for 
automatic  pistols  and  spare  parts  thereof  fall  within  the  eight-hour  law  of 
June  19,  1912,  supra,  and  therefore  within  the  provisions  of  the  naval  appro- 
priation act  of  March  4,  1917,  supra,  under  which  the  eight-hour  law  has  been 
suspended  during  Uie  existence  of  the  emergency,  subject  to  the  provision  that 
wages  shall  be  computed  on  the  basis  of  an  eight-hour  day  with  time  and  a  half 
for  overtime. 

(6)  Contracts  for  machine  guns, — ^The  Chief  of  Ordnance  has  placed  with 
the  Colt's  Patent  Fire  Arms  Manufacturing  Co.  orders  for  Browning-Colt 
machine  guns  and  barrel  cases  and  for  Browning-Colt  machine  rifles.  The 
Chief  of  Ordnance  states  that  these  supplies  may  usually  be  purchased  in  open 
market  and  that  the  United  States  has  never  manufactured  any  substantial 
part  of  such  articles. 

The  question  whether  the  eight-hour  law  is  applicable  to  contracts  for  the 
manufacture  of  these  articles  depends  on  the  question  whether  or  not  they  are 
supplies  or  materials  which  may  usually  be  bought  in  the  open  market  -If 
so,  they  are  excepted  from  the  operation  of  the  eight-hour  provisions  by  the 
language  of  the  statute,  which  expressly  excepts  from  its  operation  contracts 
for  the  purchase  of  supplies  for  the  (xovernment  whether  manufactured  to  con- 
form to  particular  specifications  or  not,  or  for  such  materials  as  may  be 
bought  in  the  open  market  ''except  armor  and  arihor  plate  made  to  conform 
to  particular  specifications  or  not."  As  to  the  machine  guns,  while  the  Chief 
of  Ordnance  states  that  these  supplies  may  usually  be  purchased  in  open 
market,  it  is  understood  that  this  statement  is  used  in  a  commercial  rather  than 
In  a  popular  sense,  as  owing  to  the  nature  of  the  article  the  market  for  the 
same  would  be  limlted.prlnclpally  to  governments  or  their  agencies.  The  fact  that 
the  language  of  the  exception  excepts  therefrom  "  armor  and  armor  plate  "  would 
Imply  that  the  exception  is  not  limited  to  articles  which  are  in  the  market  for 
purchase  by  private  individuals  or  corporations,  but  may  include  articles  of  a 
class  the  demand  for  which  is  limited  to  governments  or  their  agencies.  How- 
ever, the  implication  is  not  a  strong  one,  and  it  may  be  considered  as  doubtful 
whether  such  articles  should  be  regarded  as  usually  procurable  in  open  market 
within  the  meaning  of  the  exception.  See  in  this  connection  "  Suggestions  for 
the  Administration  of  the  Eight-Hour  Law,"  The  Eight-Hour  Law,  published 
by  the  Navy  Department,  Office  of  Solicitor,  1918,  pages  10  and  11.  In  view 
of  this  doubt,  I  suggest  that  in  the  enforcement  of  law  machine  guns  be  treated 
as  articles  not  usually  procurable  in  the  open  market  and  as  falling,  therefore, 
under  the  provisions  of  the  eight-hour  statute. 


PAT  AND  ALLOTV ANOES :  Baggage  Allowance  of  Officer  on  Actire  Duty. 

A  member  of  the  Officers*  Reserve  Corps  ordered  to  active  duty  is  entitled 
under  section  38,  national  defense  act  of  June  3,  1916  (39  Stat  166,  190),  to 
have  shipped  at  public  expense  to  his  first  duty  station  the  usual  allowance  of 
baggage  provided  for  in  the  case  of  officers  of  his  grade.  Where  he  is  ordered 
to  active  duty  in  the  field  he  is  not  entitled  to  have  the  regular  permanent 
change  of  station  allowance  of  baggage  shipped  at  public  expense,  but  only  a 
f  eld  allowance.  He  is  not  authorized,  however,  by  Army  Regulations  1138  and 
General  Orders,  No.  47,  War  Department,  1918,  to  have  such  shipment  made 
from  his  home.    These  provisions  authorize  shipment  in  the  case  of  baggage 
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not  used  for  service  abroad,  and  within  the  allowance  only  from  the  statioii  he 
leaves  to  his  home  or  to  the  nearest  place  of  storage. 

524. 

War  Department,  J.  A.  G.  O.,  July  16, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  as  to  the  legality  of  complying  with 
the  request  of  f^rst  Lieut  C.  L.  Bartlett,  designated  In  the  papers  as  a  mem- 
ber of  the  Medical  Reserve  Corps,  that  his  household  goods  be  shipped  at  Gov- 
ernment expense  from  Clinton,  Iowa,  the  place  from  which  he  was  ordered  Into 
active  service  for  duty  at  Fort  Riley,  Kans.,  in  August,  1917,  to  Thompson,  Ga. 
Lieut.  Bartlett  in  making  this  request  on  May  1,  1918,  stated  that  he  was  then 
en  route  from  Camp  Bowie  to  Hoboken,  N.  J.  From  the  latter  place,  it  appears, 
he  was  destined  to  proceed  to  France.  It  is  assumed  that  Lieut.  Bartlett  had 
no  household  goods  shipped  to  his  first  duty  station,  Fort  Riley,  Kans.,  upon 
being  ordered  into  active  service  at  that  place  from  his  home,  Clinton,  Iowa. 

2.  Apparently  there  Is  no  definite  understanding  In  the  department  or  in  the 
sei-vice  generally  with  reference  to  the  rights  of  members  of  the  Officers*  Re- 
serve Corps  In  respect  of  the  shipment  of  their  household  goods  and  baggage 
upon  being  ordered  into  active  service  or  upon  their  subsequent  change  of 
station.  I  think  it  may  be  correctly  stated,  definitely  and  briefly,  that  mem- 
bers of  the  Officers'  Reserve  Corps  ordered  to  active  duty  are  entitled  under 
the  law,  while  they  remain  in  the  active  service,  to  the  same  allowances  in 
respect  of  baggage  transportation  as  officers  of  the  Regular  Army  are  en- 
titled to  under  similar  or  analogous  conditions.  This  was,  in  effect,  the  holding 
of  the  Comptroller  of  the  Treasury  in  a  decision  of  April  10, 1918  (24  Com  p.  Dec. 
594).  This  conclusion  is  derived  from  the  provision  in  section  88,  act  of  June 
3,  1916  (39  Stat.  166,  190),  declaring  that  when  ordered  to  active  duty  in  time 
of  actual  or  threatened  hostilities  members  of  the  Officers'  Reserve  Corps  "  shall 
be  entitled  to  the  pay  and  allowances  of  the  corresponding  grades  in  the  Regular 
Army,"  and  also  by  the  provision  In  the  Army  appropriation  act,  August  29,  1916 
(39  Stat.  619,  633),  for  transportation  of  the  Army  and  its  supplies,  ''including 
transportation  of  the  troops,  ♦  ♦  *  and  of  their  baggage,  including  members 
of  the  Officers'  Reserve  Corps."  The  Comptroller  held  that  a  member  of  the 
Officers'  Reserve  Corps  ordered  to  active  duty  is  entitled,  under  section  38,  na- 
tional defense  act  of  June  3, 1916,  supra,  to  have  the  usual  allowance  of  baggage 
provided  for  In  the  case  of  officers  of  his  grade  shipped  at  public  expense  to  his 
first  duty  station.  I  think,  however,  that  this  decision  is  subject  to  qualifica- 
tion to  this  extent,  namely,  that  where  an  officer  of  the  Officers'  Reserve  Corps 
Is  ordered  to  active  duty  in  the  field  he  is  not  entitled  to  have  the  regular 
permanent  change  of  station  allowance  of  baggage  shipped  at  public  expense, 
but  only  a  field  allowance.  This  would  accord  with  the  rule  governing  the 
allowance  of  officers  of  the  Regular  Army.  In  the  present  case  Lieut.  Bartlett's 
first  duty  station  was  a  permanent  post.  The  papers  do  not  show  how  long 
he  was  stationed  there  nor  the  character  of  his  assignment,  but  assuming  that 
he  was  ordered  to  Fort  Riley  for  definite  duty  there,  It  is  the  view  of  this  office 
that  he  was  entitled  to  have  the  regular  permanent  change  of  station  allow- 
ance of  baggage  shipped  at  public  expense  from  Clinton,  Iowa,  to  Fort  Riley, 
in  accordance  with  the  provisions  of  Army  Regulations  1136,  1138,  and  that 
had  such  shipment  been  made  the  officer  would  have  been  entitled  on  being 
ordered  to  Camp  Bowie  to  have  such  baggage  disposed  of  under  the  provisions 
of  General  Orders,  No.  80,  War  Department,  1917.  Inasmuch,  however,  as  he 
did  not  have  his  baggage  shipped  to  his  first  station  there  is,  in  the  opinion 
of  this  office,  no  authority  for  its  shipment  now  at  Government  expense  in 
accordance  with  his  request.  The  present  regulations  governing  the  disposi- 
tion of  household  goods  of  officers  of  the  Regular  Army  ordered  to  duty  In  the 
field  are  contained  in  General  Orders,  No.  47,  War  Department,  1918,  section  IV. 
Although  the  provisions  of  this  order  apply  In  terms  only  to  officers,  enlisted 
men,  and  civilians  of  the  Regular  Army,  it  is  the  view  of  this  office,  as  stated 
above,  that  members  of  the  Officers'  Reserve  Corps  being  entitled  to  the  same 
pay  and  allowances  as  officers  of  the  Regular  Army  such  provisions  must  also 
govern  the  rights  of  members  of  the  Officers'  Reserve  Corps.  But  no  provision 
is  made  therein  under  which  an  officer  of  the  Regular  Army  could  have  his 
baggage  transported  at  Government  expense  under  conditions  mentioned  by 
Lieut.  Bartlett.  In  the  case  of  officer^  ordered  to  duty  in  the  field,  it  is  pro- 
Tided  in  the  order  that  the  full  allowance  of  baggage  may  be  disposed  of  in 
tiie  same  manner  as  is  now  provided  for  in  Army  Regulations  1138  for  ex- 
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tended  Berviee  orerseas,  and  the  provision  of  the  regulation  referred  to  reada 
as  follows: 

**In  lieu  of  the  allowances  authorized  for  permanent  change  of  station, 
♦  ♦  ♦  an  officer,  noncommissioned  officer,  or  civilian  employee  entitled  to  an 
allowance  of  baggage  under  the  provisions  of  paragraph  1136,  under  orders  for 
extended  service  over  the  sea  or  for  duty  in  Alaska  is  entitled  to  have  his  full 
allowance  transported  from  the  station  he  leaves  to  his  home  or  to  the  nearest 
convenient  place  of  storage." 

This  portion  of  the  regulation  limits  the  shipment  of  an  officer's  baggage 
"  from  the  station  he  leaves  to  his  home  or  to  the  nearest  convenient  place  of 
storage."  The  said  order  of  May  11,  1918  (G.  O.  No.  47),  further  provides,  how- 
ever, that  "shipment  under  this  authority  may  be  made  from  any  previous 
station,"  subject  to  the  limitations  as  to  total  allowance  as  therein  stated.  But 
this  does  not  authorize  the  shipment  of  an  officer's  baggage  from  his  home.  It 
only  authorizes  shipment  to  his  home  or  to  the  nearest  place  of  storage.  There- 
fore, in  the  present  case,  since  Lieut.  Bartlett's  household  goods  are,  according 
to  his  statement,  now  in  storage  at  Clinton,  Iowa,  it  is  clearly  apparent  that, 
under  existing  Regulations,  he  is  not  entitled  to  have  such  property  shipped  at 
Government  expense,  as  requested  by  him,  whether  Clinton,  Iowa,  be  considered 
his  home  or  not ;  this,  being  the  place  from  which  he  was  ordered  to  active  duty. 
Is  presumed  to  be  his  home. 

3.  In  this  connection  I  deem  it  proper  to  invite  attention  to  the  provisions  of 
Army  Regulations  1138  (C.  A.  R.  No.  72),  May  20,  1918,  which  apply  to  officers 
'of  the  "  Medical  Reserve  Corps "  and  to  members  of  the  "  Officers*  Reserve 
Corps,"  as  though  there  was  a  difference.  There  is  now  no  "  Medical  Reserve 
Corps "  other  than  as  such'  officers  belonging  to  the  Medical  Section  of  the 
"  Officers'  Reserve  Corps "  constitute  a  Medical  Reserve  Corps.  The  Medical 
Reserve  Corps,  as  constituted  by  the  act  of  April  23,  19Q8  (35  Stat.  66),  was 
abolished  by  section  37,  national  defense  act,  supra.  The  designation  "  Medical 
Reserve  Corps "  should  therefore  be  discontinued  In  regulations  apd  orders 
when  reference  Is  made  to  members  of  the  Medical  Section  of  the  Officers'  Re- 
serve Corps  In  connection  with  members  of  other  sections  of  said  Corps,  as  it 
may  lead  to  confusion. 


ARTICLES  OF  WAR  64,  96:  Wilful  Intent. 

The  question  whether  nonattendance  at  roll  call  should  be  tried  as  an  offense 
under  the  ninety-sixth  or  sixty-fourth  articles  of  war  depends  on  the  absence  or 
presence  of  the  element  of  wilful  intent  to  disobey.  The  fact  that  the  command 
was  i?i  futuro,  or  that  an  averment  is  or  is  not  made  that  the  disobedience  was 
through  neglect,  are  not  determinative  either  way.  Nor  Is  the  offense  under 
article  96  brought  within  the  purvlevv  of  article  64  by  merely  Issuing  a  special 
order  which  it  is  expected  the  soldier  will  disobey.  This  latter  goes  only  to 
aggravate  the  offense  and  the  punishment  under  article  96. 

250.4.  July  17,  19ia 

From :  The  Office  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate,  Central  Department. 
Subject:  Pleading  of  disobedience  of  orders. 

1.  In  your  letter  of  July  10,  1918,  you  ask  the  views  of  this  office  on  the 
pleading  of  disobedience  of  orders  and  present  for  consideration  a  theoretical 
case  which  you  say  is  typical  of  actual  cases  arising  In  your  department. 

You  state  the  case  as  follows: 

"Trial  by  summary  court. 

**  Charge :  Violation  of  the  ninety-sixth  article  of  war. 

"Specification:  In  that  Private  (name),  of  (name  of  command),  having  re- 
ceived a  lawful  command  from  Second  Lieutenant  (name),  his  superior  officer, 
to  be  present  at  roll   call  at    (time),   did,   at    (place),   disobey   the   same." 

And  you  present  the  following  argument: 

"  The  question  arises  in  my  mind  as  to  whether  this  specification  should  not 
be  laid  under  the  sixty-fourth  article  of  war.    One  view  is  as  follows : 

"  That  a  charge  of  disobedience  of  orders  under  the  sixty-fourth  article  of 
war  involves  a  direct  disobedience  of  orders  taking  place  at  practically  the 
same  time  that  the  order  is  given.  In  the  specification  a  time  other  than  that 
at  whlrh  the  order  is  given  is  Indicated.  It  would  therefore  appear  that  the 
specification  is  properly  placed  under  the  ninety-sixth  article  of  war;  that  the 
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proceedings  of  the  summary  court  are  legal ;  and  that  the  court  had  jurisdiction 
in  the  case. 

"The  other  view  is  that  the  reading  of  so  much -of  the  flr^t  paragraph  on 
page  210,  Manual  for  Ck>urts-Martial,  as  follows :  '  Mere  refusal  to  obey  such  an 
order  before  the  time  set  for  its  execution  *  does  not,  it  is  believed,  justify  the 
construction  to  be  put  upon  those  words  by  the  foregoing  view.  It  is  believed 
that  the  intention  meant  to  be  conveyed  by  the  words  herein  quoted  from  the 
Mnnual  is  that  if  a  man  should  be  given  an  order  to  answer  a  roll  call  at  a 
future  time  and  should  thereupon  state  that  he  would  not  comply  with- the 
order  the  particular  offense  then  and  there  committed  would  be  a  violation  of 
the  ninety-sixth  article  of  war;  but  if,  when  the  time  has  arrived  and  the  roll 
call  was  being  held,  and  it  was  found  he  had  disobeyed  the  order  to  be  present, 
he  would  thereby  have  committed  an  offense  in  violation  of  the  sixty-fourth 
Eilicle  of  war,  unless  it  were  averred  that  the  lawful  command  of  the 
superior  officer  had  been  disobeyed  through  neglect.  It  would  seem  that 
the  averment  'did  disobey,'  without  any  qualification,  would  mean  wilful  dis- 
o;)edience  in  violation  of  the  sixty-fourth  article  of  war." 

2.  In  discussing  the  disobedience  contemplated  by  the  present  article  of  war 
64,  Winthrop  on  Military  Law,  second  edition,  page  884,  remarks: 

"  It  is  agreed  by  the  authorities  that  the  offense  specified  in  this  part  of 
the  Article  is  a  disobedience  of  a  positive  and  deliberate  character.  How- 
ever it  may  be  exhibited,  whether  in  the  form  of  an  open  and  express  refusal 
tv  do  what  is  ordered,  or  in  a  simple  not  doing  it,  or  in  a  doing  of  the  oppo- 
site, or  in  a  doing  of  something  which  has  been  expressly  forbidden  to  be  done, — 
the  disobedience  must  be  wilful  and  Intentional." 

On  this  same  subject  the  Manual  for  Courts-Martial,  page  210,  contains  the 
following : 

"  Where  the  order  is  operative  in  futuro  a  mere  neglect  to  comply  with  It 
through  heedlessness,  remissness,  or  for^etfulness  is  an  offense  chargeable 
not  in  general  under  this  article,  but  under  the  'general  article*  (Winthrop, 
p.  884),  and  the  same  Is  true  of  a  mere  refusal  to  obey  such  an  order  before  the 
time  set  for  its  execution.  *  ♦  ♦  Disobedience  of  an  order  which  has 
for  its  sole  object  the  attainment  of  some  private  end  or  which  is  given  for 
the  sole  purpose  of  increasing  the  penalty  for  an  offense  which  it  is  expected 
the  accused  may  commit  is  not  punishable  under  this  article." 

3.  This  office  does  not  accept  either  of  the  views  outlined  by  you  as  wholly 
correct.  In  the  first  place,  it  is  certainly  not  correct  to  contend  that  if  an 
oi'der  is  to  be  executed  in  futuro  disobedience  thereof  should  be  charged  as  a 
violation  of  the  nlnty-sixth  article  of  war.  Neither  is  it  correct  to  say  that 
in  the  absence  of  an  averment  that  the  disobedience  was  through  neglect ;  mere 
disobedience  of  the  order  at  the  time  it  was  intended  to  be  executed  Is  suffi- 
cient to  bring  the  offense  within  the  sixty-fourth  article  of  war.  In  order 
to  constitute  a  violation  of  the  latter  article,  the  disobedience  must  be  wilful 
and  intentional.  Regardless  of  when  the  order  was  intended  to  be  obeyed,  if 
the  disobedience  was  not  in  fact  wilful  and  intentional,  it  does  not  amount  to 
a  violation  of  the  sixty-fourth  article  of  war.  On  the  other  hand,  if  the 
element  of  wilful  Intent  Is  actually  present  the  mere  fact  that  the  order  was 
not  to  be  obeyed  at  the  time  it  was  given  can  not  suffice  to  take  the  case  out 
of  the  sixty-fourth  article  and  place  it  under  the  ninety-sixth. 

But  as  this  office  views  the  instant  case  the  time  when  the  disobedience 
occurred  with  reference  to  the  time  that  the  order  was  given,  or  the  exist- 
ence or  nonexistence  of  the  element  of  wilful  intent,  can  not  be  taken  as 
alone  determinative  of  the  article  under  which  the  charge  should  be  laid. 
The  controlling  provision  of  regulation  on  the  question  is  found  on  page  210 
of  the  Manual  for  Courts-Martial,  and  reads  as  follows  : 

*•  Disobedience  of  an  order  ♦  ♦  *  which  is  given  for  the  sole  purpose  of 
increasing  the  penalty  for  an  offense  which  it  is  expected  the  accused  may  com- 
mit is  not  punishable  under  this  article." 

In  the  case  presented  the  soldier  is  charged  with  having  disobeyed  an 
order  in  futuro  "  to  be  present  at  roll  call."  If  this  was  a  regular  call  of  his 
organization,  it  would  be  his  duty  to  be  present  thereat,  unless  excused  by 
proper  authority.  If  the  call  in  question  was  not  a  regular  call,  but  one  of 
which  the  soldier  was  given  due  notice,  it  would  likewise  be  his  duty  to  attend, 
unless  excused  by  proper  authority.  In  either  case  he  can  be  tried  and  punished 
for  fiailure  to  attend;  if  the  failure  occurred  under  aggravated  circumstances, 
these  may  properly  be  alleged  for  the  purpose  of  increasing  the  punishment,  and 
the  reason  for  giving  a  specific  order  to  attend  would  not  be  clear  tmless  given 
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for  the  purpose  or  increasing  the  penalty  which  the  abHence  Itself  might  InTOlTe. 
Under  this  aspect  of  the  case  presentea  tne  diarge  should  not  be  laid  as  a 
violation  of  the  sixty-fourth  article  of  war,  for,  as  indicated  by  the  Manual,  a 
simple  offense,  such  as  absence  from  a  prescribed  roll  call,  can  not  properly  be 
converted  into  a  capital  offense  under  the  sixty-fourth  article  of  war  by  tlie 
mere  addition  of  a  specific  order  to  attend  the  same.  The  giving  of  a  specific 
order  with  a  view  of  bringing  the  case  within  the  sixty-fourth  article  of  war 
is  impliedly  prohibited  Under  the  circumstances  in  question  and,  regardless  of 
whether  the  disobedience  was  wilful  and  intentional,  the  offense  should  be  laid 
under  the  ninety-sixth  article  of  war,  the  aggravating  circumstances  being  prop- 
erly alleged  if  desirable. 

If  the  order  was  not  given  under  circumstances  which  would  bring  it 
within  the  provision  of  the  Manual  with  reference  to  giving  of  orders  for  the 
purpose  of  increasing  the  penalty  for  an  offense  which  it  is  expected  the  ac- 
cused may  commit,  then,  of  course,  the  test  to  be  applied  in  determining 
whether  the  offense  should  be  charged  under  the  sixty-fourth  article  of  war 
must  be  found  in  the  existence  or  nonexistence  of  the  element  of  wilful  intent, 
unless  it  should  fall  within  that  other  provision  of  the  Manual  which  provides 
that  "  mere  refusal  to  obey  such  an  order  before  the  time  set  for  its  execution," 
does  not  present  a  case  under  the  sixty-fourth  article  of  war.  If  an  order  is 
given  to  be  executed  at  a  fixed  time  in  futurOf  an  earlier  refusal  to  obey  such 
an  order  does  not  constitute  the  capital  offense  contemplated  by  the  sixty-fourth 
article  of  war. 

DISCIPLINE:  Power  to  Appoint  General  Goarts-HartlaL 

A  depot  brigade  at  a  camp  or  cantonment  where  other  troops  are  stationed 
is  not  a  separate  brigade,  as  contemplated  by  the  eighth  article  of  war,  and  the 
commander  of  such  brigade,  unless  he  is  also  the  camp  commander,  does  not 
have  authority  to  appoint  a  general  court-martial. 

250.4. 

War  Department,  J.  A.  G.  O.,  July  17,  1918.-— To  The  Adjutant  General. 

1.  The /Adjutant  General  by  the  preceding  indorsement  refers  to  thj.8  office 
for  remark  and  recommendation  a  telegram  dated  July  12,  1918,  from  Brig. 
Gen.  Guy  H.  Preston,  Camp  Custer,  Mich.,  as  follows: 

"Request  information  if  One  hundred  sixtieth  Depot  Brigade  is  a  separate 
brigade  whose  commanding  ofiicer  may  appoint  a  general  court-martial  within 
the  meaning  of  the  eighth  article  of  war.  Commanding  oflScer  of  One  hundred 
sixtieth  Depot  Brigade  is  not  at  present  camp  commander." 

2.  The  eighth  article  of  war  provides : 

"  The  President  of  the  United  States,  the  commanding  officer  of  a  territorial 
division  or  department,  the  Superintendent  of  the  Military  Academy,  the  com- 
manding oflioer  of  an  Army,  an  Army  corps,  a  division,  or  a  separate  brigade, 
and,  when  empowered  by  the  President,  the  commanding  officer  of  any  district 
or  of  any  force  or  body  of  troops  may  appoint  general  courts-martial  ;•••.*• 

Army  Regulations,  191  (C.  A.  R.  No.  71,  Apr.  2,  1918)  in  pertinent  part  pro- 
vides : 

"  The  commander  of  a  territorial  department  commands  all  the  military 
forces  of  the  Government  within  its  limits,  whether  of  the  line  or  staff,  except 
in  so  far  as  exempted  from  his  control  by  the  Secretary  of  War.  The  Army 
War  College,  ♦  *  *  and  any  military  force  temporarily  within  a  depart- 
ment when  such  force  is  commanded  by  an  officer  exercising  general  court- 
martial  Jurisdiction  are  exempted  from  the  control  of  department  commanders, 
except  the  supervisory  control,  as  prescribed  in  paragraphs  193,  749,  and  1004, 
over  the  issue  of  all  supplies,  except  medical,  for  general  hospitals." 

This  regulation  was  further  amended  by  General  Orders,  No.  19,  War  Depart- 
ment, 1918,  section  IV,  as  follows : 

"  Paragraph  191,  Army  Regulations,  is  amended  so  as  to  exempt  from  the 
control  of  department  commanders,  in  all  that  pertains  to  administration,  sup- 
ply, instruction,  training,  and  discipline,  not  only  all  of  the  organized  tactical 
divisions  of  the  National  Guard  and  National  Army,  and  troops  attached 
thereto,  after  they  have  arrived  at  the  divisional  camps  (General  Orders, 
No.  137,  War  Department,  October  30,  1917),  but  is  also  amended  so  as  to 
exempt  ftom  the  control  of  department  commanders  in  the  matters  mentioned 
all  Regular  Army  divisions  after  they  have  arrived  at  divlalonal  camps,  and 


OFIKIOfTS  JUDGE  ADVOCATE  GSNEBAL  OF  ABMY.  569 

also  dlYislonal  eamps  and  cantoDments  of  the  National  Guard,  the  National 
Army,  and  the  Regular  Army. 

"  In  case  division  commanders  and  their  headquarters  are  moved  from  such 
camps  or  cantonments  leaving  there  other  troops,  camp  and  cantonment  com- 
manders are,  by  direction  of  the  President,  empowered  as  above  in  regard  to 
administration,  supply,  instruction,  training,  and  discipline,  with  the  pow^er 
of  appointing  general  courts-martial  whenever  necessary." 

3.  Under  this  amendment  when  division  commanders  and  their  headquarters 
are  removed  from  camps  or  cantonments,  leaving  there  other  troops,  cauii> 
commanders  are  clothed  with  general  court-martial  jurisdiction. 

General  Orders,  No.  56,  War  Department,  June  13,  1918,  in  section  8  provides : 

"  By  direction  of  the  President  the  commanding  oificer  of  each  of  the  fol- 
lowing camps  is  empowered,  under  the  eighth  Article  of  War,  to  appoint  general 
courts-martial  whenever  necessary:  *  *  ♦  Camp  Custer,  Battle  Creek, 
Ikiich.    *    *    ♦ 

"The  Jurisdiction  of  oommanding  officers  of  camps  under  authority  of  this 
order  shall  be  limited  to  persons  subject  to  military  law  who  are  serving  at 
camps  commanded  by  them  and  who  do  not  belong  to  tactical  divisions  serving 
thereat,  except  that  the  commanding  general  of  a  tactical  division  may,  in  hi« 
discretion,  direct  members  of  his  division  against  whom  charges  have  been 
preferred  to  report  or  be  turned  over  to  the  commanding  officer  of  the  camp 
at  which  his  division  is  serving  for  trial  by  general  court-martial,  transmit- 
ting to  the  commanding  officer  of  the  camp  the  charges  and  all  papers  in  the 
case.  Members  of  a  division  so  ordered  to  report  or  to  be  turned  over  to  the 
commanding  officer  of  a  camp  for  trial  shall  be  considered  detached  from  the 
division  until  the  charges  pending  against  them  have  been  disposed  of,  and 
the  commanding  officer  of  the  camp  shall  have  Jurisdiction  to  bring  them  to 
trial." 

The  specific  question  involved  in  this  inquiry  is  whether  a  depot  brigade 
at  such  camp  or  cantonment  can  be  considered  a  separate  brigade  as  contem- 
plated by  the  eighth  article  of  war  so  as  to  invest  the  brigade '  commander 
thereof  who  is  not  the  camp  commander  with  general  court-martial  Jurisdiction. 
The  answer  to  the  question  turns  on  the  definition  of  the  word  "separate." 
If  a  depot  brigade  at  a  camp  or  cantonment  where  other  brigades  or  troops 
are  stationed  may  be  property  termed  a  "  separate  brigade,"  then  such  brigade 
commander  has  general  court-martial  Jurisdiction,  otherwise  such  Jurisdiclion 
does  not  exist.  The  word  "separate"  as  here  used  is  defined  as  "uncon- 
nected; disjoined."  It  could  scarcely  be  contended  that  such  a  brigade  sta- 
tioned at  a  camp  or  cantonment  with  other  brigades  and  troops  could  properly 
be  called  an  unconnected,  disjoined,  or  unattached  brigade  because  it  Is  con- 
nected with  and  attached  to  other  troops  and  as  to  administration,  supply,  in- 
struction, training,  and  discipline  is  by  the  amendment  in  General  Orders, 
Nos.  19  and  56,  War  Department,  1918,  under  the  control  of  the  camp  com- 
mander like  other  troops  in  the  same  camp  or  cantonment.  Therefore  such 
brigade  is  not  a  separate  brigade. 

4.  It  is  the  view  of  this  office  that  a  depot  brigade  at  a  camp  or  canton- 
ment where  other  troops  are  stationed  is  not  a  separate  brigade  as  contem- 
plated by  the  eighth  article  of  war  and  that  such  brigade  commander,  unless 
he  is  also  tli^  camp  commander,  does  not  have  authority  to  appoint  a  general 
court-martial. 

GOYERNMENT  AGENCIES:  Power  of  Secretary  of  War  to  Take  Orer  a 
Railroad. 

The  Secretary  of  War  may  under  authority  of  the  act  of  August  29,  1916 
(39  Stat.  619,  645),  take  over  and  operate  a  railroad  necessary  to  transport  prod- 
ucts from  certain  chemical  plants  located  along  the  line  of  the  railroad  and  not 
accessible  to  other  means  of  transportation. 

386. 

War  Department,  J.  A.  G.  O.,  July  17, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  by  the  Director  of  Aircraft  Production 
on  the  question  as  to  the  authority  to  take  over  the  New  York  &  Pennsylvania 
Railroad  and  operate  the  same  in  connection  with  the  supply  of  products  from 
certain  wood  chemical  plants  located  along  the  line  of  this  railway  and  not 
accessible  to  other  means  of  transportation.    It  Is  explained  that  the  New 
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York  &  Pennsylvania  Go.  operates  about  56  miles  of  railroad  with  about  7  or  8 
miles  of  sidings  in  the  States  of  New  York  and  Pennsylvania,  about  28  miles  of 
road  being  In  each  State ;  that  the  road  affords  the  only  means  of  transporta- 
tion for  the  products  of  certain  chemical  plants,  the  whole  of  whose  production 
has  been  requisitioned  by  the  United  States ;  that  the  supply  of  these  products 
from  all  sources  is  inadequate,  and  it  is,  therefore,  impossible  to  replace  the 
products  of  these  plants  from  other  sources;  that  in  recent  years  the  road,  a 
privately-owned  concern,  has  been  operated  at  a  loss,  and  the  presoit  owners  of 
the  road  propose  to  discontinue  its  operation  and  to  dismantle  it  and  sell  it  for 
junk ;  and  that  the  Director  General  of  Railroads  has  declined  to  undertake  the 
operation  of  the  road,  and  efforts  by  business*  men  to  purchase  it  and  keep  it 
in  operation  have  so  far  been  unsuccessful  through  inability  to  raise  the  neces- 
sary funds,  inasmuch  as  the  local  banks  have  not  the  resources  to  supply  funds 
and  the  War  Finance  Corporation  has  declined  to  make  the  necessary  advance 
upon  the  ground  that  the  investment  is  not  one  of  the  nature  which  is  contem- 
plated by  the  statute  under  which  the  War  Finance  Corporation  exists.  It  is 
proposed,  therefore,  to  take  possession  of  this  property  and  operate  the  same 
under  the  provisions  of  the  act  of  August  29,  1916  (39  Stat.  619,  645),  which 
provides  as  follows : 

"  The  President,  In  time  of  war,  is  empowered,  through  the  Secretary  of  War. 
to  take  possession  and  assume  control  of  any  system  or  systems  of  transporta- 
tion, or  any  part  thereof,  and  to  utilize  the  same,  to  the  exclusion  as  far  as  may 
be  necessary  of  all  other  traffic  thereon,  for  the  transfer  or  transportation  of 
troops,  war  material  and  equipment,  or  for  such  other  purposes  connected  with 
the  emergency  as  may  be  needful  or  desirable." 

2.  In  the  opinion  of  this  office  the  Secretary  of  War  may  take  temporary 
possession  of  this  system  of  transportation  and  assume  control  thereof  under 
authority  of  said  act  of  August  29, 1916,  for  the  purposes  above  stated. 


REWARD:  Desertion;  When  Expenses  of  Apprehension  Payable  for  Return 
of  One  Posted  as  a  Deserter. 

Under  the  provisions  of  paragraph  3,  General  Orders,  No.  26,  War  Depart- 
ment, 1918,  a' civil  officer  who  arrests  and  delivers  to  the  local  board  an  inducted 
man  posted  as  a  deserter  is  entitled  to  reimbursement  for  his  actual  necessary 
and  reasonable  expenses,  not  to  exceed,  however,  $50,  notwithstanding  the  fact 
that  the  board,  upon  investigation,  finds  that  the  offense  was  not  wilful  or  com- 
mitted with  intent  to  evade  mililary  service.  Such  payment  should  be  made 
from  the  appropriation  available  for  the  payment  of  rewards  for  the  arrest  and 
delivery  of  deserters  from  the  military  service. 

251. 

War  Department,  J.  A.  G.  0.,  July  17, 1918.— To  The  Adjutant  General. 

1.  You  refer  to  this  office  for  remark  the  request  of  the  commanding  officer 
Thirty-seventh  United  States  Infantry,  Camp  Logan,  Tex.,  that  the  accompany- 
ing expense  account  of  a  civil  officer  named  Fred  Beshell,  aggregating  $15.30, 
in  connection  with  the  arrest  and  delivery  of  a  supposed  deserter  from  the  draft, 
be  paid  from  the  appropriation  of  July  9,  1918,  "  Contingencies  of  the  Army  " 
(40  Stat.  845,  896). 

2.  The  papers  show  that  R.,  the  man  arrested,  was  inducted  into  the  military 
service  as  a  delinquent  by  the  adjutant  general  of  Texas,  under  Selective 
Service  Regulations  (P.  M.  G.  O.,  Form  999  A,  sec.  139),  and  it  appears  that  he 
failed  thereafter  to  report  to  his  local  board  or  to  the  adjutant  general  of  the 
State,  in  accordance  with  orders,  and  was  subsequently  arrested  by  the  civil 
officer,  who  presented  him  to  the  local  board,  which,  upon  investigation,  deter- 
mined that  he  should  not  be  regarded  a  deserter,  as  his  offense  *'  was  not  wil- 
ful, but  was  committed  through  ignorance."  The  commanding  officer.  Fifty- 
seventh  Infantry,  suggests  the  payment  of  the  civil  officer's  expense  account 
from  the  appropriation  **  Contingencies  of  the  Army,"  per  opinion  Judge  Advo- 
cate General,  dated  April  23,  1918,  Ops.  J.  A.  G.  251.  The  circumstances  in  the 
present  case  are  substantially  different  from  those  in  the  case  which  was  the 
subject  of  the  opinion  of  this  office  of  April  23,  1918.  In  the  present  case  It  is 
the  view  of  this  office  that  the  expenses  may  and  should  be  paid  from  the  api>ro- 
priatlon  for  the  apprehension  and  delivery  of  deserters^  for  the  reason  that  his 
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arrest  appears  to  have  been  in  pursuance  of  notice,  express  or  Implied,  to  the  ciyil 
officer  that  R.  was  regarded  as  a  deserter  and  his  case,  therefore,  appears  to  come 
witliin  the  provisions  of  paragraph  3,  General  Orders,  No.  26,  War  Department, 
1918,  wliich  provide  that  where  a  National  Army  man  has  been  inducted  into  the 
military  service  and  under  the  provisions  of  said  regulations  is  posted  as  a 
deserter,  and  is  arrested  and  taken  before  a  local  board,  as  required  by  sec.  51, 
S.  S.  R.,  and  said  board  upon  Investigatiou  finds  that  the  offense  was  not  wilful 
or  committed  with  an  intent  to  evade  military  service,  the  official  arresting  him 
is  not  entitled  to  hid  paid  the  reward  of  $50  for  the  apprehension  and  delivery  of 
a  deserter  to  a  military  camp,  post,  or  station,  as  provided  in  Army  Regulations, 
121  (G.  A.  R.  No.  67,  Jan.  31,  1918),  but  is  entitled  to  reimbursement  for  the 
actual,  necessary,  and  reasonable  expenses  Incurred,  not  exceeding  $50  per  man, 
in  the  apprehension  and  delivery  of  the  deserter  to  such  local  board. 

3.  It  has  been  the  ^iform  ruling  of  this  office  that  the  appropriation  for  tlie 
payment  of  rewards  is  available  for  the  payment  of  a  reward  to  a  civil  officer 
who  arrests  an  enlisted  man  as  a  deserter,  in  pursuance  of  notice  from  the 
military  authorities  that  he  is  charged  with  desertion.  While  previously  the 
full  amount  of  the  reward  was  payable  In  such  cases,  it  is  competent  for  the 
Secretary  of  War  to  prescribe  by  regulation,  as  has  been  done  in  General  Ordei*s, 
^o.  26,  War  Department,  1918,  that  in  case  it  is  found  upon  investigation  that 
the  enlisted  man  did  not  intend  to  desert,  only  actual  expenses,  not  exceeding; 
$50,  may  be  paid.  In  either  event,  however,  whether  the  full  reward  or  only 
actual  expenses  in  such  case  are  paid,  it  is  the  view  of  this  office  that  such  pay- 
ment should  be  paid  from  the  appropriation  available  for  the  payment  of 
rewards  for  the  arrest  and  delivery  of  deserters  from  the  military  service. 


CONTRACTS:  Loss  of  Chartered  Tessel  in  War  Service. 

The  Chattahoochee  was  chartered  by  the  United  States  Shipping  Board  under 
its  "  bare  boat "  form  of  charter,  was  thereafter  without  notice  to  the  Shipping 
Board  seized  by  the  military  authorities  of  the  American  Expeditionary 
Force,  dispatched  on  a  voyage,  and  sunk  by  a  German  torpedo.  The  Shipping 
Board  is  liable  to  the  owners  for  the  loss,  and  the  War  Department  must  reim- 
burse the  Shipping  Board. 

571.1. 

AVar  Department,  J.  A.  G.  0.,  July  18,  1918.    To  The  Adjutant  General. 

1.  These  papers  are  referred  to  this  office  and  an  opinion  requested  whether 
under  all  the  circumstances  shown  therein  the  War  Department  is  liable  to  the 
o\\  ners  of  the  American  steamship  Chattahoochee  for  her  value. 

2.  The  American  steamship  Chattahoochee  appears  from  the*  papers,  although 
nut  clearly,  to  have  been  prior  to  February  15,  1918,  chartered  to  the  United 
States  Shipping  Board  under  its  "bare  boat"  form  of  charter,  and  by  that 
board  placed  at  the  disposal  of  the  British  Admiralty  to  transport  a  cargo  of 
flour  from  an  American  port  to  a  British  port.  On  arrival  at  the  British  port 
and  Upon  discharge  of  her  cargo,  without  any  arrangement  made  with  the 
United  States  Shipping  Board,  military  authorities  connected  with  the  Ameri- 
can Expeditionary  Forces,  having  great  need  of  vessels  to  transport  cargoes, 
in  an  emergency,  took  the  Chattahoochee^  loaded,  and  dispatched  her  to  France. 
While  on  the  way  she  was  torpedoed  by  a  German  submarine  on  March  23,  1918, 
atid  became  a  total  loss  with  all  her  cargo. 

3.  If  the  assumption  Is  correct  that  the  Chattahoochee  was  chartered  to  the 
United  States  Shipping  Board  under  the  "  bare  boat "  form  of  charter,  then 
the  United  States  Shipping  Board  Is  liable  to  the  owners  for  the  value  of  thi.s 
vessel  under  the  terms  of  the  "  bare  boat "  charter.  The  War  Department 
having  taken  the  steamship  for  its  use,  and  she  having  been  lost  while  in  the 
possession  and  under  the  control  of  the  War  Department,  then  the  solution  of 
the  question  is  that  the  War  Department  must  reimburse  the  Shipping  Board, 
which  will  be  obliged,  out  of  1^  funds,  to  pay  the  owners  for  the  value  of  this 
vessel.  In  the  opinion  of  this  office,  the  War  Department  is  liable  for  the 
amount  of  the  valuo  of  this  vesse'.  undor  the  clrcnnistances  set  out  in  the 
papers,  lost  while  in  Its  possession  and  under  its  conttol. 
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PRISONERS  OF  WAR:  Mail  PriTilepes. 

Pending  consummation  of  agreements  with  the  Imperial  German  Govemmentt 
German  prisoners  of  war  in  civil  prisons  undergoing  punishment  for  civil 
crimes  should  have  no  other  privileges  of  correspondence  than  are  allowed  other 
civilian  prisoners  undergoing  punishment  In  the  same  place  for  similar  offenses. 

883.6. 

War  Department,  J.  A.  G.  0.,  July  18,  1918.— To  The  Adjutant  General. 

1.  Comment  is  asked  on  a  letter  dated  June  26,  1918,  from  the  Chief  of  the 
Military  Intelligence  Branch,  Executive  Division,  of  the  Chief  of  StaflC  to  The 
Adjutant  General  of  the  Army  regarding  the  mall  of  German  prisoners  of  war 
in  civil  prisons.  The  view  expressed  in  the  letter  Is  that  when  undergoing 
punishment  in  civil  prisons  for  civil  crimes  German  prisoners  of  war  should 
have  no  other  privileges  of  correspondence  than  are  allowed  civilian  prisoners 
undergoing  punishment  in  the  same  place  for  similar  offenses. 

2.  Inquiry  from  the  State  Department  shows  that  the  long-expected  agree- 
ment with  the  German  Government  regarding  prisoners  of  war  has  not  been 
made,  and  that  it  would  be  unreasonable  to  delay  this  opinion  longer  in 
anticipation  of  the  agreement.  The  point  regarding  correspondence  is  not 
specifically  covered  by  the  treaty  of  1799  with  Prussia,  nor  by  any  other  treaty 
to  which  direct  appeal  can  be  made.  The  pertinent  Hague  conventions,  accord- 
ing to  the  express  limitations  contained  in  them,  are  not  in  force  since  not  all 
the  parties  to  the  war  are  parties  to  the  conventlpns;  but  by  using  those  con- 
ventions us  indications  of  what  is  deemed  reasonable  and  by  using  the  Glermau 
official  publication  entitled  Kriegsbrauch  Im  Landkriege,  and  by  using  the 
standard  works  on  International  law  and  on  military  law,  It  can  be  demon- 
i>t rated  that  the  view  expressed  by  the  Military  Intelligence  Branch  of  the 
cmief  of  Staff  Is  correct. 


RANK :  Temporary  Officer  Accepting  Permanent  Commission. 

An  officer  of  the  Regular  Army  who  has  been  temporailly  promoted  to  a 
higher  rank  therein  and  who,  while  holding  such  temporary  rank,  is  per- 
manently promoted  to  the  same  grade,  may,  during  the  existing  emergency,  hold 
his  temporary  commission,  concurrently  with  his  permanent  commission,  for 
the  purpose  of  fixing  his  seniority  in  such  grade  so  long  as  he  remains  therein. 

210.7. 

War  Department,  J.  A.  G.  0.,  July  18,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  present  the  question  whether  temporary  First 
Lieut.  Roland  M.  Glenn,  Twenty-second  Infantry,  whose  commission  as  such 
dates  from  October  26,  1917,  will.  If  he  accepts  a  provisional  commission  as 
first  lieutenant  dated  November  5,  1917,  be  held  to  have  vacated  his  temporary 
commission  and  be  outranked  by  his  present  juniors  who  now  hold  temporary 
commissions  of  even  date  with  his  own. 

This  specific  case,  informal  inquiry  at  the  office  of  The  Adjutant  General  dis- 
closes, is  typical  of  many  others;  and  the  decision  herein  must,  therefore,  be 
determinative  of  the  broad  question  of  whether  the  senior  temporary  officer  In 
any  grade  of  the  Regular  Army  who  accepts  a  permanent  commission  In  the 
same  grade  must  become  the  junior  of  all  officers  holding  temporary  commis- 
sions in  that  grade  and  in  the  same  arm,  staff  corps,  or  department  whose  tem- 
porary commissions  antedate  his  permanent  commission  but  who  are  his  juniors 
in  the  Regular  Army. 

2.  The  Instant  case  requires  a  consideration  of  two  previous  opinions  of  this 
office.  In  an  opinion  rendered  by  this  office  under  date  of  August  80,  1917 
(1  Ops.  J.  A.  G.  121),  the  following  was  said; 

"In  my  judgment,  one  may  not  hold  two  offices  in  the  same  military  estab- 
lishment without  specific  legislative  authority  therefor.  This  may  be  regarded 
as  Inferential ly  established  by  the  fact  that  Congress  has  deemed  it  necessary 
to  protect  the  commission  of  an  officer  In  the  Regular  service  when  appointed 
to  any  other  force  in  the  Army  of  the  United  States.  The  incompatibility 
existing  between  two  offices  in  the  same  military  establishment  is  obvious. 
It  is  settled  that  two  offices  are  incompatible  when  a  performance  of  the  duties 
of  the  one  will  prevent  or  conflict  with  a  performance  of  the  duties  of  the 
other  or  when  the  holding  of  two  is  contrary  to  the  policy  of  the  law. 


OPIinONS  JUDGE  ADVOCATE  GENERAL  OF  ABMY*  673 

**  It  is  my  opinion,  therefore,  except  in  so  far  as  the  statute  gives^express  pro- 
tection, an  officer  in  one  of  the  component  forces  of  the  Army  of  the  United  States 
may  not  hold  a  position  in  another  such  component,  and  that  if  he  be  appointed 
to  any  such  second  office  he  thereby  vacates  his  former  commission.*' 

The  opinion  Just  referred  to  goes  to  the  extent  of  holding  that  an  officer  in 
one  of  the  component  forces  of  the  United  States  may  not  hold  a  commission 
in  another  such  component.  It  does  not  hold,  for  that  point  is  not  involved  in 
the  facts  of  that  case,  that  the  same  officer  may  not  hold  both  a  permanent  and 
a  temporary  commission  in  the  same  grade  at  one  and  the  same  time,  although 
there  is  language  in  that  opinion  which  points  to  this  conclusion.  The  opinion 
indicates,  however,  that  one  may  hold  two  commissions  whenever  there  is 
legislative  authority  therefor. 

The  other  opinion  to  which  reference  is  made  is  an  opinion  under  date  of 
September  4, 1917  (1  Ops.  J.  A.  G.  131),  construing  that  part  of  section  8  of  the 
solective-draft  act  of  May  18,  1017  (40  Stat.  76,  81,  82),  considered  in  connec- 
tion Y.ith  section  114  of  the  national-defense  act  (39  Stat.  166,  211,  212),  gov- 
erning the  subject  of  promotions  to  fill  temporary  vacancies  in  the  Regular 
Army  which  occur  by  reason  of  the  appointment  of  Regular  officers  to  higher 
grades  in  the  National  Army.  In  the  course  of  that  opinion  the  following  was 
stated: 

"  It  is  impossible  to  foresee  and  discuss  every  contingency  that  may  arise  in 
the  administration  of  this  law  under  the  construction  which  I  have  Just  indi- 
cated will  be  the  proper  one  to  adopt;  but  it  is  believed  that  the  difficulties 
under  this  plan  will  he  few  in  comparison  with  those  that  would  inevitably  arise 
under  the  alternative  construction  suggested,  and  that  none  of  those  that  do 
arise  will  prove  to  be  Insuperable.  It  may  be  proper,  however,  in  addition 'to 
what  has  been  stated,  to  refer  to  the  matter  of  permanent  promotions  in  the 
Regular  Army.  When  an  officer  becomes  entitled  to  a  permanent  promotion  in 
the  Regular  Army  he  must,  of  course,  accept  the  same.  If  he  is  serving  as  a 
colonel,  let  us  say,  in  the  National  Army  and  becomes  a  permanent  colonel  in 
the  Regular  Army,  he  should  ordinarily  be  continued  in  service  in  the  National 
Army.  This  could  involve  no  impairment  of  his  rank  since  his  commission  as  a 
colonel  in  the  National  Army  would  antedate  his  commission  as  a  permanent 
colonel  in  the  Regular  Army.  If,  however,  an  officer  is  serving  as  a  temporary 
colonel  in  the  Regular  Army  and  is  promoted  to  be  a.permanent  colonel  therein, 
it  may  well  be  that  his  commission  as  a  permanent  colonel  will  be  subsequent  to 
that  held  by  other  temporary  colonels  who  are  his  juniors  In  his  arm,  staff  corps, 
or  department  It  is  my  view  that  the  statute  intended  to  protect  officers  of  the 
Regular  Army  against  a  contingency  of  this  kind  when  it  provided  that  they 
should  not  be  'prejudiced  in  their  relative  or  lineal  standing  in  the  Regular 
Army.*  I  think  it  would  be  a  fair  construction  of  this  language  to  hold  that 
Congress  Intended  that  no  officer  of  the  Regular  Army,  serving  under  a  commis- 
sion therein,  shall  be  required  to  serve  with  lower  rank  than  that  held  by  a 
junior  in  his  arm,  stalf  corps,  or  department  and  who  is  also  serving  under  a 
commission  therein.  This  situation  can  be  obviated  by  giving  the  officer  who 
receives  the  permanent  promotion  a  constructive  date  of  rank  as  of  the  date  of 
the  temporary  commission  which  he  vacated  to  accept  his  permanent  commis- 
sion. This  may  be  found  necessary  to  maintain  him  in  his  proper  relative  or 
lineal  standing  in  the  Regular  Army.  Oases  of  this  kind  will,  it  is  believed,  be 
few  in  number  and  can  be  taken  care  of  by  administrative  action  without  diffi- 
culty. This  construction  of  the  statute  and  the  suggested  administrative  action 
thereunder  would  amply  protect  officers  of  the  Regular  Army  in  so  far  as  Con- 
gress intended  to  extend  protection,  and  would  leave  the  question  of  relative 
rank  as  between  officers  serving  under  commissions  in  some  other  army,  where 
Congress,  I  think,  intended  to  leave  it  to  the  fortunes  of  war  and  the  incidents 
of  service." 

The  case  which  was  then  anticipated  has  now  arisen  and  the  office  of  The 
Adjutant  General  has  informally  advised  this  office  that  the  suggestion  mnde 
in  that  part  of  the  opinion,  quoted  just  above,  to  the  effect  that  the  senior 
temporary  officer  in  any  grade  of  the  Regular  Army  who  receives  a  permanent 
promotion  in  the  same  grade  be  given  "  a  constructive  date  of  rank  as  of  the 
date  of  the  temporary  commission  which  he  vacates  to  accept  his  permanent 
commission,**  has  proven  to  be  impracticable  in  actual  practice.  As  pointed  out 
in  the  opinion  last  cited,  the  statute  evidently  intended  to  protect  officers  of  the 
Regular  Army  against  the  contingency  which  the  Instant  case  presents  when  it 
provided  that  tliose  who  are  temporarily  promoted  under  the  provisions  of  sec- 
tion 114  of  the  national-defense  act  shall  not  "be  prejudiced  in  their  relative 
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or  lineal  standing  in  the  Regular  Army."  It  would,  therefore,  as  stated  in  that 
opinion,  be  no  more  than  a  fair  construction  of  the  language  of  the  statute  to 
"  hold  that  Congress  intended  that  no  officer  of  the  Regular  Army,  serving 
under  a  commission  therein,  shall  be  required  to  serve  with  lower  rank  than 
that  held  by  a  Junior  in  his  arm,  staff  corps,  or  department  and  who  is  also 
serving  under  a  commission  therein." 

This  provision  of  the  statute  may  then  be  held  to  supply  the  legislative 
authority  which,  as  pointed  out  in  the  opinion  of  this  office  under  date  of 
August  30,  1917  (1  Ops.  J.  A.  6.  121 )»,  is  necessary  to  authorize  an  officer  to 
hold  two  commissions  in  the  same  Military  Establishment  at  one  and  the  same 
time. 

8.  It  is  the  opinion  of  this  office,  therefore,  that  an  officer  of  the  Regular 
Army  who  has  been  temporarily  promoted  to  higher  rank  therein  an(J  who, 
while  holding  such  temporary  rank,  is  permanently  promoted  to  the  same  grade, 
may,  during  the  existing  emergency,  hold  his  temporary  commission  for  the 
purpose  of  fixing  his  rank  in  such  grade  so  long  as  he  remains  therein.  Apply- 
ing this  general  conclusion  to  the  facts  o|  the  instant  case,  it  is  the  opinion 
of  this  office  that  Lieut.  Glenn  may  accept  his  provisional  commission  as  a 
first  lieutenant  dated  November  5,  1917,  and  at  the  same  time  retain,  during 
the  temporary  emergency,  his  temporary  commission,  dated  October  26.  1917, 
for  the  purpose  of  fixing  his  rank  in  that  grade,  so  long  as  he  remains  a  first 
lieutenant. 


OFFICE:  Assistant  Surgeon  General  with  Rank  of  Major  OeneraL 

The  Assistant  Surgeon  General  with  rank  of  major  general  provided  for  by 
the  appropriation  act  of  July  9,  1918  (40  Stat.  845,  866),  is  an  increase  in  the 
Medical  Department  for  the  period  of  the  war  only. 

821.6. 

War  Department,  J.  A.  G.  O.,  July  19, 1918.— To  the  Chief  of  Staff. 

1.  By  your  memorandum  you  call  attention  to  two  paragraphs  of  the  Army 
appropriation  act  apporved  July  9,  1918  (40  Stat.  845,  866),  reading  as  follows: 

"That  the  Medical  Department  of  the  Regular  Army  be,  and  is  hereby,  in- 
creased by  one  Assistant  Surgeon  General,  for  service  abroad  during  the  present 
war,  who  shall  have  the  rank  of  major  general,  and  two  Assistant  Surgeons 
(General,  who  shall  have  the  rank  of  brigadier  general,  all  of  whom  shall  be 
appointed  from  the  Medical  Ck)rps  of  the  Regular  Army.    ♦    ♦    ♦ 

"  That  the  commissioned  officers  of  the  Medical  Corps  of  the  Regular  Army, 
none  of  whom  shall  have  rank  above  that  of  colonel,  shall  be  proportionately 
distributed  in  the  several  grades  as  now  provided  by  law." 

You  then  inquire  whether  the  assistant  surgeon  general  with  the  rank  of 
m:\1or  general  is  a  permanent  increase  in  the  Medical  Department  or  simply^ 
ai)  increase  for  service  abroad  during  the  present  war. 

•2.  These  two  paragraphs,  with  others  relating  to  the  "  increase  in  the  Medi- 
cal Department,"  came  into  the  act  by  Senate  amendment  to  the  House  bill. 
As  the  bill  passed  the  Senate  the  first  paragraph  quoted  above  read : 

"That  the  Medical  Department  of  the  Regular  Army  be,  and  Is  hereby  In- 
creased by  one  Assistant  Surgeon  General,  who  shall  have  the  rank  of  major 
general,  and  three  assistant  surgeons  general,  who  shall  have  the  rank  of  briga- 
dier general,  all  of  whom  shall  be  appointed  from  the  Medical  Corps  of  the 
Regular  Army." 

AVhen  the  bill  went  to  conference  between  the  two  Houses  the  conference 
conunittees  cut  down  the  number  of  Assistant  Surgeons  (Jeneral  with  rank  of 
brigadier  general  to  two,  thus  indicating  that  they  thought  too  many  had  been 
pTovided  for  by  the  Senate  amendment.  The  committees  also,  at  the  same 
time,  inserted  after  "Assistant  Surgeon  General,"  where  first  appearing,  the 
clause,  "  for  service  abroad  during  the  present  war."  Considering  the  known 
fact  that  the  committee  considered  that  the  Senate  amendment  created  too 
many  Assistant  Surgeons  General,  it  is  a  reasonable  Inference  that  the  clause 
just  quoted  was  inserted,  first,  to  further  cut  down  the  number  of  per- 
manent Assistant  Surgeons  General  and,  second,  to  allow  a  temporary  Assist- 
ant Surgeon  General  during  the  period  of  the  war.  That  such  was  the  intent 
of  Ck>ngress  is  further  indicated  by  the  proviso  occurring  at  the  end  of  this 
subject  of  legislation: 
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**  Pravi^M,  That  'nothing  In  this  act  shall  be  held  or  constmed  so  as  to  dis- 
charge any  ofRcer  of  the  Regular  Army  or  deprive  him  of  a  commission  which  he 
now  holds  therein." 

The  two  paragraphs  on  this  subject  first  above  quoted  are  the  only  para- 
graphs or  portions  of  the  amendment  which  deal  in  any  way  with  officers  of 
the  Regular  Army.  The  proviso  could  have  no  effect  upon  the  second  of  said 
paragraphs.  It  must,  therefore,  have  been  Inserted  to  take  care  of  a  situation 
which  might  arise  by  virtue  of  the  Increases  provided  for  in  the  first  para- 
graph. If  all  these  increases  were  permanent  increases  there  would  be  no 
necessity  for  providing  that  appointments  from  the  Medical  Corps  to  the  new 
offices  should  not  operate  to  discharge , from  the  Regular  Army  any  officer 
accepting  such  appointment,  for  such  officer  would  receive  and  hold  a  perma- 
nent commission  in  the  Regular  Army  as  Assistant  Surgeon  General.  It  must 
be  presumed,  therefore,  as  every  expression  in  the  act  must,  if  possible,  be  given 
some  force,  that  the  aforesaid  provision  is  intended  to  preserve  for  the  officer 
of  the  Medical  Ck>rps  appointed  Assistant  Surgeon  General  for  service  abroad 
during  the  present  war  his  commission  which  he  now  holds  in  the  Medical 
Corps  of  the  Regular  Army — a  commission  .which,  if  he  accepted  temporary 
appointment  and  commission  as  Assistant  Surgeon  General,  he  would  lose  but 
for  this  provision. 

The  words  creating  this  Assistant  Surgeon  General  considered  by  themselves 
lead  to  the  conclusion  that  the  intention  of  Congress  was  to  create  this  office 
for  the  period  of  the  war  only.  "  That  the  Medical  Department  of  the  Regular 
Army  be,  and  is  hereby,  increased  by  one  Assistant  Sergeon  General  for  service 
abroad  during  the  present  war  "  indicates  very  clearly  the  intention  of  Congress 
to  create  this  office  for  a  specific  purpose,  namely,  for  service  abroad  during 
the  present  war.  If  the  creation  of  this  office  is  to  provide  an  Assistant  Sur- 
geon General  for  this  specific  purpose  it  necessarily  follows  that  it  was  not 
intended  to  create  the  office  for  a  longer  period  than  the  continuance  of  the 
service  for  which  it  was  created,  namely,  the  duration  of  the  present  war. 

The  only  other  purpose  for  which  the  clause  "for  service  abroad  during  the 
present  war  "  could  be  said  to  have  been  intended  is  for  congressional  direction 
as  to  the  use  to  be  made  of  this  particular  Assistant  Surgeon  General.  The 
language  used,  however,  is  not  apt  for  that  purpose.  It  is  not  in  the  form  of  a 
direction,  but  is  clearly  an  expression  stating  a  particular  service  for  which  the 
office  is  created. 

3.  As  the  language  used  for  creating  this  Assistant  Surgeon  General  is  not 
such  as  to  indicate  in  itself  the  Intention  that  the  increase  would  be  a  perma- 
nent one;  and  as  there  wAs  a  clear  intent  indicated  by  the  conference  com- 
mittees to  cut  down  the  number  of  Assistant  Surgeons  General  provided  for 
in  the  Senate  amendment ;  and  ns  the  provision  preventing  the  appointment  from 
operating  as  a  discharge  from  the  Army  could  fulfill  no  purpose  In  the  act  unless 
such  increase  was  temporary ;  and  as  the  language  used  to  create  the  office  indi- 
cates an  intention  to  create  it  for  a  particular  purpose,  which  purpose  must 
expire  with  the  termination  of  the  war,  I  arrive  at  the  conclusion  that  the 
Assistant  Surgeon  General,  with  rank  of  major  general,  provided  for  by  said 
amendment,  is  an  increase  in  the  Medical  Department  for  the  period  of  the 
war  only. 

4.  As  to  the  second  paragraph  quoted  at  the  beginning  of  this  opinion  you 
inquire,  "What  is  the  effect  of  this  paragraph?"  And,  "What  is  the  effect 
upon  the  present  establishment  of  the  Medical  Corps  of  the  clause  'none 
of  whom  shall  have  rank  above  that  of  colonel  *?  " 

Paragraph  2  of  section  10  of  the  national-defense  act  (39  Stat.  166,  171) 
provides : 

"The  Medical  Corps  shall  consist  of  commissioned  officers  below  the  grade 
of  brigadier  general,  proportionally  distributed  among  the  several  grades,  as  In 
the  Medical  Corps  now  established  by  law." 

It  is  thus  apparent  that  under  the  establishment  of  the  Medical  Corps  of  the 
Regular  Army,  as  provided  by  the  national-defense  act,  there  may  be  no 
officer  in  a  grade  above  that  of  cojonel.  The  clause  "  none  of  whom  shall  have 
rank  above  that  of  colonel,"  as  contained  in  the  new  enactment,  therefore  does 
not  change  the  former  provisions  of  law.  The  paragraph  in  question,  though 
couched  in  somewhat  different  language,  must  receive  the  same  interpretation 
that  would  be  given  to  the  sentence  just  quoted  from  the  national-defense  act 
if  that  sentence  had  been  Incorporated  in  the  amendment  in  place  of  the  para- 
graph now  being  considered. 
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PRISONER  OF  WAR:  Pnnislimeiit  for  Attempted  EseApe. 

A  German  naval  officer,  being  a  prisoner  of  war,  attempted  escape  by  aiding 
in  constructing  a  tunnel.  Tried  by  general  court-martial  and  pleading  guilty, 
he  was  sentenced  to  confinement  at  hard  labor  for  10  years.  The  following 
questions  are  presented:  Would  it  be  legal  for  the  department  commander  (1) 
to  modify  the  sentence  to  confinement  at  hard  labor  for  the  duration  of  the 
war  and  not  exceeding  10  years,  and  (2)  would  it  be  proper  to  return  the  record, 
recommending  forfeiture  of  pay  and  allowances  to  be  included  In  the  sentence. 
(1)  Sentences  for  the  duration  of  the  war  should  not  be  imposed,  because  an 
olTense  does  not  become  more  or  less  serious  by  reason  of  the  length  of  the  war, 
and  the  release  of  offenders  at  the  termination  of  the  war  is  a  question  of  policy 
to  be  decided  in  the  future  by  the  persons  then  charged  with  determining  the 
policy  of  the  Government.  (2)  As  to  how  far  It  is  proper  for  a  court-martial 
to  punish  a  prisoner  of  war  for  attempt  to  escape,  the  three  questions,  (a)  juris- 
diction of  courts-martial  over  prisoners  of  war,  (b)  the  criminality  or  serious- 
ness of  the  offense,  and  (c)  the  punishment,  should  be  considered.  .  The  twelfth 
article  of  war  says :  "  General  courts-martial  shall  have  power  to  try  ♦  ♦  • 
any  *  ♦  •  person  who  by  the- law  of  war  Is  subject  to  trial  by  military 
tribunals.*'  The  pertinent  Hague  conventions  are  not  in  force,  and  negotiations 
with  Grermany  regarding  prisoners  of  war  have  not  been  consummated ;  hence 
"  the  law  of  war  "  must  mean  the  general  international  law.  In  determining  the 
rule  of  international  law  controlling  this  case,  it  is  proper  to  examine  the  E&gue 
conventions,  although  not  expressly  applicable,  yet  as  generally  approved  rules 
of  International  conduct.  (See  Art  VIII.)  Both  Germany  and  the  United 
States  individually  ratified  these  regulations.  The  Rules  of  Land  Warfare 
issued  by  the  United  States,  1914,  must  control  both  the  United  States  and 
Germany.  (See  para  51,  60,  61,  67,  68,  69,  70,  78,  79,  and  80.)  The  ac- 
cepted German  doctrine  is  contained  in  the  official  publication  "  Kriegsbrauch 
im  Landkriege,**  translated  In  Morgan's  German  War  Book,  pages  70-74.  A 
recent  English  book,  Spaight  on  War  Rights  on  Land  (1911),  and  the  French 
author,  Bonfils'  Droit  International  Public  (1914),  paragraphs  1122,  1124,  1128, 
and  1131,  are  in  point  The  foregoing,  the  Belgian,  Russian,  and  Japanese  atl- 
thorities,  and  the  Pranco-Crerman  agreement,  April  26,  1918,  are  all  to  the  fol* 
lowing  similar  effect:  Prisoners  shall  not  be  regarded  as  criminals.  They  are 
guarded  to  prevent  further  participation  in  the  war.  Anything  reasonable  may 
be  done  that  is  necessary  to  secure  this  end,  but  nothing  more.  Penal  confine- 
ment or  fetters  are  not  to  be  used  unless  required  by  particular  cases.  They 
may,  if  necessary,  be  fired  on  and  shot  down  to  prevent  escape;  but  attempts 
to  escape  should  be  looked  on  as  a  natural  impulse  for  liberty  and  not  a  crime, 
and,  if  retaken  before  rejoining  their  army,  individuals  should  be  liable  only  to 
disciplinary  punishment  involving  curtailment  of  privileges  or  close  confinement 
but  not  punishment  by  death.  Prisoners  who  have  succeeded  in  escaping  and 
are  again  taken  should  not  be  punished  for  the  previous  fiight ;  but  conspirators 
in  a  rebellion  or  in  a  general  escape  may  be  vigorously  punished,  even  by  death. 
Similarly  with  prisoners  who  violate  parole.  Prisoners  of  war,  however,  shall 
be  subject  to  all  the  laws,  regulations,  and  orders,  civil  or  military,  in  force  in 
the  army  of  capture  and  to  trial  and  punishment  for  infraction  thereof  in  the 
same  way  as  soldiers  of  the  army  of  capture.  In  this  case,  the  elements  of  con- 
spiracy and  breach  of  parole  being  absent,  the  punishment  must  not  extend 
beyond  that  of  a  disciplinary  nature,  involving  close  confinement  or  loss  of 
privileges,  and  action  should  be  taken  in  accordance  with  this  opinion. 

383.6. 

War  Department,  J.  A.  G.  O.,  July  19,  1918. — ^To  the  Department  Judge  Advo- 
cate Southeastern  Department,  Charleston,  S.  0. 

1.  An  officer  in  the  German  Navy,  being  a  prisoner  of  war  at  Fort  McPherson, 
Ga.,  attempted  to  escape  from  confinement  by  aiding  in  constructing  a  tunnel. 
He  has  been  tried  by  general  court-martial  and  has  pleaded  guilty.  The  sen- 
tence of  the  court  was  confinement  at  hard  labor  for  10  years.  The  commanding 
general  of  the  department  has  asked  whether  it  would  be  legal  to  modi^  that 
sentence  in  such  a  way  as  to  impose  confinement  at  hard  labor  for  the  period  of 
the  war,  not  exceeding  10  years,  and  whether  it  would  be  proper  to  return  the 
record  of  trial  with  a  view  to  Including  in  the  sentence  forfeiture  of  pay  and 
allowances. 

2.  Sentences  for  the  duration  of  the  war  should  not  be  imposed.  Sentences 
should  bear  relation  to  the  seriousness  of  the  offense ;  and  an  offense  does  not 
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become  more  or  less  serious  by  reason  Of  the  length  of  the  war,  especially  as  the 
termination  of  the  war  can  not  be  affected  by  the  offender.  It  is  possible  that 
when  the  war'ends  many  offenders  will  be  released;  but  this  is  a  question  to 
be  decided  in  the  future  by  the  persons  then  charged  with  determining  the  policy 
of  the  Government.  Prisonera  of  war,  especially,  will  be  dealt  with  at  the  end 
of  the  war  under  International  agreements  dependent,  to  some  extent,  upon  the 
treatment  received  by  our  own  troops. 

3.  The  really  serious  problem  is  to  determine  to  what  extent  international 
law  and  the  law  of  the  United  States  make  it  proper  for  a  court-martial  to 
punish  a  prisoner  of  war  for  attempting  to  escape.  The  question  Is  easily  di- 
visible into  three  parts:  (a)  the  jurisdiction  of  military  tribunals  over  prisoners 
of  war;  (b)  the  criminality  of  an  escape  or  of  an  attempt  to  escape;  and  (c) 
the  punishment. 

4.  As  to  the  mere  existence  of  the  jurisdiction  of  a  general  court-martial  over 
a  prisoner  of  war,  it  will  be  found  that  the  solution  rests  eventually  upon 
general  international  law.    Prisoners  of  war  are  not  enumerated  in  the  second 
article  of  w^ar  among  the  persons  subject  to  military  law;  but  the  twelfth    * 
article  says: 

"  General  courts-martial  shall  have  power  to  try  any  person  subject  to  mili- 
tary law  for  any  crime  or  offense  made  punishable  by  these  articles  and  any 
other  person  who  by  the  law  of  war  is  subject  to  trial  by  military  tribunals."   . 

5.  It  now  becomes  important  to  determine  what  jurisdiction  Is  conferred  by 
the  twelfth  article  of  war  because  of  its  naming  the  law  of  war.  The  pertinent 
Hague  conventions  are  not  in  force  at  the  present  time,  as  by  their  terms  they 
are  not  in  force  unless  all  the  parties  to  the  war  are  parties  to  the  conventions. 
There  are  pending  negotiations  with  Germany  regarding  prisoners  of  war;  but 
it  is  impracticable  to  hold  back  this  opinion  longer  for  the  sake  of  relying  upon 
the  agreement  to  be  made.  It  is  necessary,  then,  to  assume  that  the  Hague  con- 
ventions, even  though  not  In  force,  represent  approved  action,  and  that  action 
in  accordance  with  them  can  not  give  rise  to  complaint  except  in  the  rare 
Instances  where  a  provision  in  the  Hague  conventions  can  be  shown  to  be 
wholly  novel  or  to  be  an  adoption  of  one  of  several  competing  views;  and  it 
is  also  necessary  to  assume  that  when  Hague  conventions  fall  to  solve  the 
problem  an  appeal  may  fairly  be  made  to  the  official  declarations  of  the  coun- 
tries In  Interest,  and  also  to  writers  on  international  law,  especially  those  who 
wrote  before  the  outbreak  of  the  European  war. 

6.  As  has  been  stated,  there  are  really  three  parts  to  the  problem  regarding 
the  punishment  of  prisoners  of  war  for  trying  to  escape.  It  will  be  found  that 
these  three  parts  are  not  always  separated  in  the  passages  dealing  with  the 
general  subject.  Hence,  In  examining  the  passages  which  will  be  quoted,  it  is 
necessary  to  bear  in  mind  each  of  the  three  phases  of  the  problem;  (a)  the 
jurisdiction  of  military  tribunals  over  prisoners  of  war;  (b)  the  criminality  of 
an  escape  or  of  an  attempt  to  escape;  and  (c)  the  punishment. 

7.  The  Hague  conventions  are  necessarily  cited  both  for  and  against  any 
action  to  be  taken,  even  though  it  be  adndtted  that  the  conventions  are  not 
strictly  in  force.  The  Hague  conventions  of  1S&9  and  1907  respecting  the  laws 
and  customs  of  war  on  land  said  (2  Malloy*s  Treaties,  p.  2277) : 

"  The  contracting  powers  shall  Issue  Instructions  to  their  armed  land  forces 
which  shall  be  In  conformity  with  the  regulations  respecting  the  laws  and  cus- 
toms of  war  on  land,  annexed  to  the  present  convention." 

The  regulations  (2  Malloy*s  Treaties,  pp.  2282,  2283)  annexed  said: 

**Abt.  VIII.  Prisoners  of  war  shall  be  subject  to  the  laws,  regulations,  and 
orders  in  force  In  the  army  of  the  State  in  whose  power  they  are.  Any  act  of 
insubordination  justifies  the  adoption  towards  them  of  such  measures  of  severity 
as  may  be  considered  necessary. 

"  Escaped  prisoners  who  are  retaken  before  being  able  to  rejoin  their  own 
army  or  before  leaving  the  territory  occupied  by  the  army  which  captured  them 
are  liable  to  disciplinary  punishment 

**  Prisoners  who,  after  jsucceedlng  in  escaping,  are  again  taken  prisoners,  are 
not  liable  to  any  punishment  on  account  of  the  previous  flight" 

Though  these  conventions  are  not  strictly  in  force,  it  Is  noticeable  that  they 
were  ratified  by  both  Germany  and  the.  United  States  and  that  the  ratification 
did  not  exclude  these  passages. 

8.  The  Rules  of  Land  Warfare,  issued  by  our  Government  In  1914,  being  ••  ap- 
proved and  herewith  published  for  the  Information  and  government  of  the  armed 
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land  forces  of  the  United  States,"  must  be  used  both  by  the  Germans  and  by 
us  as  limiting  the  powers  of  courts-martial  regarding  this  matter. 

The  following  passages  are  pertinent : 

Paragraph  51  says: 

"  If  prisoners  commit  crimes  or  acts  punishable  according  to  the  ordinary 
penal  or  military  laws,  they  are  subjected  to  the  military  jurisdiction  of  the 
state  of  the  captor." 

Paragraph  60  says:  • 

**  Prisoners  of  war  must  not  be  regarded  as  criminals  or  con^cts.  They  are 
guarded  us  a  measure  of  security  and  not  of  punishment.*' 

Paragraph  61  says: 

"  The  object  of  Internment  is  solely  to  prevent  prisoners  from  further  par- 
ticipation in  the  war.  Anything,  therefore,  may  be  done  that  is  necessary  to 
secure  this  end,  but  nothing  more." 

Paragraph  67  quotes  from  Article  VIII  of  The  Hague  Regulations,  as 
follows : 

"  Prisoners  of  war  shall  be  subject  to  the  laws,  regulatiops,  and  orders  la 
force  in  the  army  of  the  state  in  whose  power  they  are.  Any  act  of  insubordi- 
nation justifies  the  adoption  towards  them  of  such  measures  of  severity  as  may 
be  considered  necessary." 

Paragraph  68  says: 

"  Prisoners  of  war  may  be  fired  upon  and  may  be  shot  down  while  at- 
tempting to  escape,  or  if  they  resist  their  guard,  or  attempt  to  assist  their 
own  army  in  any  way.  They  may  be  executed  by  sentence  of  a  proper  court 
for  any  offense  punishable  with  death  under  the  laws  of  the  captor,  after  due 
trial   and  conviction," 

Paragraph  69  says: 

"For  all  crimes  and  misdemeanors,  including  conspiracy,  mutiny,  revolt, 
or  insubordination,  prisoners  of  war  are  subject  to  trial  and  punishment  in 
the  same  way  as  soldiers  of  the  army  which  captured  them." 

Paragraph  70  says: 

"  If  a  conspiracy  is  discovered,  the  purpose  of  which  is  a  united  or  general 
escape,  the  conspirators  may  be  rigorously  punished,  even  with  death;  and 
capital  punishment  may  also  be  inflicted  upon  prisoners  of  war  who  are  found 
to  have  plotted  rebellion  against  the  authority  of  the  captors,  whether  In  union 
with  fellow  prisoners  or  other  persons." 

Paragraph  78  quotes  from  Article  VIII  of  The  Hague  Regulations,  as 
follows : 

"  Escaped  prisoners  who  are  retaken  before  being  able  to  rejoin  their  own 
army  or  before  leaving  the  territory  occupied  by  the  army  which  captured 
them  are  liable  to  disciplinary  punishment." 

Paragraph  79  says: 

"The  words  'disciplinary  punishment*  are  Intended  to  exclude  a  sentence 
of  death.  The  usual  punishment  for  attempts  to  escape  consist  in  curtailment 
of  privileges  or  closer  confinement  or  detention." 

Paragraph  80  quotes  from  Article  VIII  of  The  Hague  Regulations,  as 
follows : 

"  Prisoners  who,  after  succeeding  In  escaping,  are  again  taken  prisoners, 
are  not  liable  to  any  punishment  on  account  of  the  previous  filght.** 

9.  In  defending  any  action  taken  by  the  American  Government  it  Is  useful' 
to  know  what  Is  the  accepted  German  doctrine.    The  German  official  publica- 
tion entitled  "  Kriegsbrauch  Im  Landkriege,"  as  translated  In  Morgan's  German 
War  Book  (pp.  707-74),  says: 

"  Prisoners  of  war  are  subject  to  the  laws  of  the  State  which  has  captured 
them. 

"The  prisoners  of  war  have,  In  the  places  In  which  they  are  quartered,  to 
submit  to  such  restrictions  of  their  liberty  as  are  necessary  for  their  safe- 
keeping. They  have  strictly  to  comply  with  the  obligation  Imposed  upon  them, 
not  to  move  beyond  a  certain  Indicated  boundary. 

"  These  measures  for  their  safe-keeping  are  not  to  be  exceeded ;  In  particular, 
penal  confinement,  fetters,  and  unnecessary  restrictions  of  freedom  are  only 
to  be  resorted  to  If  particular  reasons  exist  tQ  justify  or  necessitate  them. 

"  The  concentration  camps  in  which  prisoners  of  war  are  quartered  must  be 
as  healthy,  clean,  and  decent  as  possible ;  they  should  not  be  prisons  or  convict 
establishments. 

*  *  0  0  0  0  m 
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**  Freedom  of  moyement  within  these  concentration  camps  or  within  the  whole 
locality  may  be  permitted  if  there  are  no  special  reasons  against  It.  But 
obviously  prisoners  of  war  are  subject  to  the  existing,  or  to  the^  appointed  rules 
of  the  establishment  or  garrison. 
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Insurrection,  insubordination,  misuse  of  the  freedom  granted,  will  of  course 
justify  severer  confinement  in  each  case,  also  punishment,  and  so  will  crimes 
and  misdemeanors. 

"Attempts  at  escape  on  the  part  of  Individuals  who  have  not  pledged  their 
word  of  honour  might  be  regarded  as  the  expression  of  a  natural  impulse  for 
liberty,  and  not  as  a  crime.  They  are  therefore  to  be  punished  by  restriction 
of  the  privileges  granted  and  a  sharper  supervision  but  not  with  death.  But 
the  latter  punishment  will  follow  of  course  in  the  case  of  plots  to  escape, 
if  only  because  of  the  danger  of  them.  In  case  of  a  breach  of  a  man's  parole 
the  punishment  of  death  may  reasonably  be  Incurred.  In  some  circumstances, 
if  necessity  and  the  behavior  of  the  prisoners  compel  It,  one  is  justified  in 
taking  measures  the  effect  of  which  is  to  involve  the  innocent  with  the  guilty. 
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These  rules  may  be  shortly  summarized,  as  follows : 

"  Prisoners  of  war  are  subject  to  the  laws  of  the  country  in  which  they  find 
themselves,  particularly  the  rules  In  force  in  the  army  of  the  local  state ;  they 
are  to  be  treated  like  one's  own  soldiers,  neither  worse  nor  better. 

"The  following  considerations  hold  good  as  regard  the  imposition  of  a 
death  penalty  in  the  case  of  prisoners ;  they  can  be  put  to  death : 

"  1.  In  case  they  commit  offenses  or  are  qullty  of  practices  which  are  punish- 
able by  death  by  civil  or  military  laws. 

"  2.  In  case  of  insubordination,  attempts  at  escape,  etc.,  deadly  weapons  can 
be  employed. 

"  3.  In  case  of  overwhelming  necessity,  as  reprisals,  either  against  similar 
measures,  or  against  other  Irregularities  on  the  part  of  the  management  of  the 
enemy's  army. 

"  4.  In  case  of  overwhelming  necessity,  when  other  means  of  precaution  do 
not  exist  and  the  existence  of  the  prisoners  becomes  a  danger  to  one's  own 
existence."  , 

10.  A  recent  British  book,  published,  however,  before  the  war,  viz,  Spalght  on 
War  Rights  on  Land  (1911),  says  (pp.  285-288)  : 

"  Prisoners  of  war  are  subject  to  the  laws  and  regulations  of  the  capturing 
army.  The  French  prisoners  of  1870-1  were  placed  under  precisely  the  same 
regulations  as  the  soldiers  who  guarded  them,  except  that  they  got  no  pay 
unless  they  worked.  The  discipline  of  the  German  army  was  applied  to  them. 
Obedience  and  military  honours  were  required  from  the  prisoners,' and  any  in- 
subordination or  want  of  respect,  even  among  themselves,  was  punished  by 
arrest.  A  soldier  was  shot  at  Ingolstadt~for  striking  a  Bavarian  lieutenant, 
and,  although  it  was  pleaded  that  he  was  drunk  at  the  time  the  offense  was 
committed,  the  sentence  was  rigorously  carried  out.  'Prisoners  of  war,'  says 
the  German  Official  Manual,  'are  subject  to  the  laws  and  regulations  of  the 
country  and  the  place  in  which  they  are  confined  and  more  especially  to  the 
dispositions  governing  the  national  troops  of  that  country.  They  must  be 
treated  like  the  soldiers  of  the  capturing  State,  no  better,  and  no  wose.'  And, 
again — *  Officers  who  are  prisoners  are  never  the  superiors  of  the  soldiers  of  the 
capturing  State,  but  become  the  subordinates  of  those  responsible  for  guarding 
them.'  The  Russian  military  laws  were  applied  to  the  Turkish  prisoners  In. 
1877-8,  except  that  new  dispositions  were  made  as  to  punishment  for  dis- 
ciplinary offenses,  to  take  the  place  of  the  usual  forfeitures  of  pay  or  rank, 
which  would  be  Inapplicable  to  prisoners.  Article  4  of  the  Japanese  regula- 
tions of  Februai-y,  1904,  subjected  the  Russian  prisoners  to  *  the  discipline  in 
force  in  the  Imperial  army,'  and  Article  25  provided  for  some  one  prisoner 
being  told  off  to  be  responsible  for  the  discipline  of  each  *  barrack  room '  and 
to  voice  the  demands  and  complaints  of  his  fellows.  A  special  Imperial  Decree 
of  February,  1905,  provided  that  the  prisoners  should  be  tried  by  a  Council  of 
War  for  Infractions  of  law  and  order,  In  the  same  way  as  Japanese  troops,  and 
authorized  special  punishments  for  breach  of  parole,  conspiracy,  etc. 

"  Though  the  Reglement  does  not  state  so  expressly,  It  is  understood  that  a 
prisoner  may  be  prevented  by  violence,  and  by  violence  which  may  result  in  his 
death,  if  no  less  vigorous  measures  will  suffice,  from  effecting  his  escape. 
The  Brussels  Project  provided  that  'arms  may  be  used,  after  summoning, 
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against  a  prisoner  attempting  to  escape,*  and  the  Protocol  records  the  yiews  of 
the  Ck)nference  that  he  might  be  fired  upon  after  one  stOnmons.  This  provision 
was  suppressed  by  the  first  Hague  CJonference,  not  because  it  is  Improper  to 
fire  upon  an  escaping  prisoner,  but  because  it  was  deemed  inexpedient  to 
approve  this  extreme  measure  in  the  Reglement,  As  to  whether  a  prisoner 
who  has  been  retaken  while  attempting  to  escape  may  be  punished  tiierefor, 
there  has  been  some  difference  of  opinion  among  jurists.  The  American  Jn- 
atriLCiions  (Art  77),  wliile  permitting  the  killing  of  a  prisoner  in  flight,  pre- 
scribe that  'neither  death  nor  any  other  punishment  shall  be  inflicted  upon 
him  simply  for  his  attempt  to  escape,  which  the  law  of  war  does  not  consider  a 
crime.  Stricter  means  of  security  shall  be  used  after  an  unsuccessful  attempt 
to  escape.'  Bluntschli's  view  is  the  same  as  Lieber's.  It  may  be  a  prisoner's 
duty  to  try  to  escape.  The  British  Army  Act  (Section  5(8) )  punishes  with  penal 
servitude  any  ofilcer  or  soldier  who  '  having  been  taken  prisoner,  fails  to  rejoin 
H.  M.'s  service  when- able  to  rejoin  the  same.*  But  if  it  is  no  crime  to  attempt 
to  escape,  it  is  an  infraction  of  the  disciplinary  regulations  of  the  captur- 
ing army,  and  for  this,  as  for  any  other  infraction,  disciplinary  punishment 
may  be  inflicted;  not  because  the  act  punished  is  malum  in  se,  but  because 
it  is  malum  prohibitum,  to  use  a  useful  legal  distinction.  The  Brussels  Oode» 
adopting  this  view,  subjected  a  prisoner  retaken  in  flight  to  *  disciplinary  pun- 
ishment or  a  stricter  surveillance/  and  The  Hague  Reglement^  going  further  on 
the  lines,  makes  him  liable  to  *  disciplinary  punishment '  and  omits  the  alter- 
native mentioned  in  the  Brussels  Project  The  point  gave  rise  to  a  lengthy 
discussion  at  The  Hague.  *  Finally,'  says  the  report,  *  it  was  agreed,  as  it  had 
been  in  1874  at  Brussels,  that  an  attempt  to  escape  should  not  go  entirely  un- 
punished, but  that  it  is  desirable  to  limit  the  degree  of  punishment  which  it 
may  entail — especially,  to  prevent  its  being  assimilated  to  desertion  in  face  of 
the  enemy  and,  as  such,  punished  with  death.'  At  the  same  time,  it  was  agreed 
in  the  course  of  the  discussion  that  this  restriction  does  not  apply  to  cases  in 
which  the  escape  is  accompanied  by  special  circumstances  amounting,  e.  g.,  to 
a  conspiracy,  rebellion  or  mutiny.  In  such  cases,  as  General  Voigts-Rhetz  ob- 
served at  Brussels  in  1874,  the  prisoners  are  punishable  under  the  first  part  of 
the  same  Article,  which  says  that  they  are  *  subject  to  the  laws,  regulations  and 
orders  in  force  in  the  army  of  the  State  in  whose  power  they  are,'  and  this 
provision  is  supplemented  by  that  of  the  same  Article  VIII,  which  lays  down 
that  *  any  act  of  insubordination  justifies  the  adoption  toward  them  of  such 
measures  of  severity  as  may  be  necessary.'  War  law,  therefore,  while  allowing 
the  killing  of  a  prisoner  to  prevent  his  escaping,  does  not  allow  It  as  a  punish- 
ment except  where  there  has  been  a  conspiracy  or  plot  Anything  in  the 
nature  of  concerted  rebellion  may  be  severely  punished — even  with  death ;  but 
as  regards  ordinary  attempts  to  escape  on  the  part  of  prisoners  who  have  not 
given  their  parole,  these,  as  the  German  Manual  points  out,  'must  be  consid- 
ered as  manifestations  of  a  natural  desire  from  freedom,  not  as  crimes.  They 
must  therefore  be  repressed  by  a  restriction  of  the  liberty  allowed  and  by  a 
stricter  detention,  but  not  punished  by  death,  which  could  only  be  inflicted  in 
the  case  of  formal  plots,  by  reason  of  their  dangerous  character.'  Articles  7 
and  8  of  the  Japanese  Regulations  of  February,  1904,  made  prisoners  re-captured 
while  escaping  Uuble  to  the  summary  punishments  in  force  In  the  Japanese 
army,  but  specially  exempted  them  from  any  'condemnation  for  a  crime  or 
delinquency  by  reason  of  their  attempt  to  escape.'  If,  however,  a  prisoner 
attempted  to  escape  after  giving  his  word  of  honour  not  to  do  so,  he  was  liable 
to  a  'major  detention'  (five  years'  imprisonment).  A  breach  of  parole  of  this 
kind  is  usually  treated  in  the  same  way  as  a  breach  of  parole  after  release  on 
conditions  (as  to  which  presently)  and  entails,  in  theory  at  least,  the  liability 
to  capital  punishment." 

11.  The  French  author,  Bonfils,  Droit  International  Public  (1914),  is  to  the 
same  effect  (pars.  1122, 1124, 1128, 1131),  and  gives  many  citations  of  authorities. 

12.  In  the  absence  of  an  express  agreement  with  Germany  it  is  worth  while  to 
notice  that  on  April  26,  1918,  the  French  and  German  Governments  made  an 
agreement  regarding  prisonei-s  of  war  containing  the  following  passages: 

"  IV.  Judicial  and  Disciplinary  Punishments. 

"a.  casbying  out  of  judiciai,  punishments. 

•*Art.  34.  Whatever  the  nature  and  duration  be.  Judicial  punishments  Inflicted 
for  murders  or  offenses  perpetrated  by  prisoners  of  war  during  their  captivity 
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between  September  1, 1916,  to  April  25, 1018,  included,  which  will  be  carried  out 
fa  the  following  way: 

"  The  condemned  prisoners  will  be  immediately  removed  into  a  special  camp, 
the  installation  and  regulations  of  which  will  be  identical  to  those  of  the  other 
camps.  The  condemned  will  be  treated  exactly  as  the  other  prisoners  under 
reservation  of  the  following  restrictions : 

"  a.  Recreation  rooms,  gymnastic  and  play  grounds,  walks  outside  the  camp, 
performances,  and  concerts  will  be  forbidden  to  them. 

"  b.  Their  purchases  at  the  canteen  will  be  limited  to  25  marks  or  25  francs  for 
officers  and  10  marks  or  10  francs  for  privates  per  month. 

"  c.  They"  will  not  be  allowed  to  work  outside  the  camp. 

"  d.  They  will  receive  not  more  than  four  parcels  a  month. 


u 


B.   CABBYING  OUT  OF  DI8CIFLINABY  PUNISHMENTS. 


n 
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"Abt.  35.  Punishments  inflicted  on  prisoners  of  war  will  be  carried  out-* 
a.  As  regards  officers — 

In  Germany,  according  to  the  provisions  in  force  for  'close  arrest'  (Ver- 
sehaerfter  Stubenarrest) ;  in  France,  according  to  prescribed  regulaUona  con- 
cerning close  arrest  for  officers. 

"  b.  As  regards  noncommissioned  officers,  including  sergeants — 

*'  In  Germany,  according  to  the  provisions  in  force  for  *  close  arrest,'  called 
^gellndler  arrest ' ;  in  France,  according  to  the  prescribed  regulations  concerning 
the  close  arrest  for  noncommissioned  officers. 

**  c.  As  regards  '  unterofficiere,'  corporals,  and  soldiers — 

"  In  Germany,  according  to  the  provisions  in  force  for  ordinary  close  arrest 
(mittelarrest) ;  in  France,  according  to  the  prescribed  regulations  concerning 
•  celle.' 

"Art.  3(5.  The  duration  of  a  single  punishment  can  not  in  any  case  exceed 
80  days. 

**  When  the  total  duration  of  several  punishments  of  close  arrest  or  cell,  which 
would  be  undergone  consecutively,  exceeds  30  days,  an  interval  of  one  week 
will  be  granted  after  each  period  of  30  days  in  the  carrying  out  of  the  punish- 
ment During  that  interval  no  harsh  measures  must  be  imposed  on  prisoners 
•f  war. 

"Article  43  of  the  Berne  agreement  of  March  15, 1918,  is  repealed. 

"Art.  37.  The  punishments  referred  to  above  must  be  carried  out  under  the 
conditions  determined  in  annexes  3  and  4." 

13.  The  recent  history  of  the  treatment  of  prisoners  of  war  begins  with 
General  Orders,  No.  100. 1803.  paniKniphs  73-80  (Birkhimer  on  Military  Govern- 
ment and  Martial  Law,  598-600),  and  those  provisions  may  be  traced  through  the 
Brussels  convention  of  1874,  articles  23  and  24  (Higgins*  Hague  Peace  Ck>n- 
ferences,  776-778),  to  the  Hague  regulations,  which,  so  far  as  relevant,  have 
been  quoted.  It  is  unnecessary  to  go  into  the  history  of  the  subject,  for  the 
history  is  fully  presented  in  the  treatises  which  have  been  cited  and  enough 
material  has  been  quoted  for  the  present  purpose. 

14.  The  conclusion  is  that,  as  this  prisoner  of  war  was  convicted  of  attempting 
to  escape,  but  was  not  convicted  of  conspiracy  or  of  breaking  parole,  he  should 
not  be  punished  otherwise  than  with  punishment  of  a  disciplinary  nature,  and 
that  disciplinary  punishment  should  not  be  extended  beyond  close  confinement 
and  the  withholding  of  privileges,  and  that  action  should  be  taken  in  accordance 
with  this  opinion. 


ALIEN  ENEMIES:  Bemoval  of  German  BeRerve  Officers  from  Internment  to 
Officers'  Gamp. 

A  German  naval  reserve  officer,  interned  at  Fort  Douglas,  Utah,  when  not 
on  active  duty,  Is  not  now  entitled  to  be  removed  to  a  camp  for  captive  officers. 
Internment  of  this  German  was  by  virtue  of  the  Executive  proclamation  of 
April  6»  1917,  under  Revised  Statutes,  section  4067.  Internment  Is  by  civilians 
of  civilians,  and  simply  because  there  is  danger  of  olTense  of  a  civilian  nature 
by  the  person  interned.  This  officer  had  not  been  called  for  active  duty  at  the 
time  of  his  internment  and  had  no  military  character.    Internment  does  not 
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make  the  person  Interned  a  prisoner  of  war  In  the  strict  sense,  nor  does  it 
clothe  him  with  any  military  status  that  he  did  not  have  when  interned. 

383.a 

War  Department,  J.  A.  G.  O.,  July  20,  1918.— To  The  Adjutant  General. 

1.  The  question  asked  by  S.,  Port  Douglas,  Utah,  a  Reserve  officer  in  the  Ger- 
man Navy,  interned  at  the  place  named,  but  not  on  active  duty  at  the  time  of 
internment,  is  whether  he  Is  entitled  to  be  removed  to  a  camp  for  captive  officers. 

2.  It  is  assumed  that  this  German  was  interned  by  applying  the  Executive 
proclamation  of  April  6.  1917,  General  Order  45.  War  Department,  which  was 
Issued  under  Revised  Statutes,  section  4067.  The  theory  of  such  internment  is 
simply  that  the  person  interned  is  dangerous.  It  is  not  essential  that  such  in- 
terned person  should  be  actually  or  even  potentially  a  member  of  the  hostile 
forces.  Such  an  internment  Is  a  process  applied  to  civilians  by  civilians  and  for 
protection  against  offenses  of  a  civilian  nature.  Such  an  internment  does  not 
make  a  person  a  prisoner  of  war  in  the  strict  sense.  It  is  not  necessary  to  ask 
whether  such  an  internment  would  assume  a  military  aspect  if  actually  applied 
to  a  military  person,  for  the  person  in  this  case  did  not  have  a  military  character 
when  interned,  and  Internment  did  not  confer  upon  him  a  military  character. 
The  conclusion  is  that  this  German  is  not  entitled  to  be  removed  to  a  camp  for 
captive  officers. 


APPROPBIATIONS :  Foreigrn  Offleers;  Pay  and  Travel  Allowances. 

The  question  arose  whether  a  British  naval  officer  could  be  paid,  out  of  War 
Department  appropriations,  a  salary  equal  to  his  own  Government  pay  plus 
railway  fares  and  expenses  of  transportation,  for  duty  to  which  he  had  been 
detailed  to  the  Aircraft  Production  Bureau.  The  act  of  July  9,  1918  (40  Stat. 
845,  849),  and  the  act  of  October  6, 1917  (40  Stat.  345,  361),  both  provide  for  the 
expenses  of  transportation  and  mileage  for  officers  and  enlisted  men  of  foreign 
armies  on  authorized  duty  with  the  Unlteil  States  Army  to  be  paid  out  of  War 
Department  appropriations.  (See  sec  V,  Bui.  No.  68,  W.  D.  1917.)  Any  desired 
payment  to  the  British  officer  in  question  beyond  that  authorized  by  the  fore- 
going statutes  must  be  made  from  the  President's  special  appropriation  for  the 
national  security  and  defense. 

241. 

War  Department,  J.  A.  G.  O.,  July  20,  1918.— To  the  Secretai-y  of  War. 

1.  The  views  of  this  office  are  desired  on  the  question  whether  payment  can 
be  made  from  War  Department  appropriations  to  Wing  Commander  W.  Briggs, 
Royal  Navy,  who  has  been  detailed  for  duty  with  the  Bureau  of  Aircraft  Pro- 
duction by  this  Government  on  a  salary  that  will  equal  the  allowance  made  to 
him  by  his  own  Government,  as  stated  by  Brig.  Gen.  J.  D.  Cormack,  of  the 
British  Ministry  of  Munitions,  namely,  $9.73i  per  diem,  plus  a  special  personal 
allowance  at  the  rate  of  £50  for  each  six  weeks.  In  addition  to  railway  fares  and 
transportation  expenses  when  on  a  Journey  in  the  performance  of  his  duties. 
It  is  stated  that  this  salary  is  fixed  in  view  of  the  statement  of  Gen.  Cormack 
tlmt  it  is  customary  for  the  British  Government  to  continue  to  pay  any  allow- 
ance which  the  officer  has  been  receiving. 

2.  The  papers  do  not  state  the  particular  duty  for  which  Commander  Brlggs 
will  be  detailed  with  the  Bureau  of  Aircraft  Production.  If  that  duty  Is  as 
Instructor  or  Inspector  the  compensation  which  could  be  paid  him  from  War 
Department  appropriations  would  be  governed  by  the  act  of  July  9,  1918  (40 
Stat.  845.  849),  which  provides: 

"That  during  the  present  emergency  officers  and  enlisted  men  of  foreign 
armies  attached  to  the  United  States  Army  as  Instructors  or  inspectors  wlien 
traveling  in  the  United  States  on  authorized  official  business  pertaining 
to  aviation  shall  be  entitled  to  receive,  from  funds  appropriated  by  this  Act, 
the  same  mileage  and  transportation  allowances  as  are  authorized  for  officers 
or  enlisted  men  of  the  Regular  Army." 

If  the  detail  is  not  In  the  character  of  instructor  or  Inspector  the  compen.sa- 
tion  would  be  governed  by  the  act  of  October  6,  1917  (40  Stat.  345,  361),  which 
provides : 

"  The  Secretary  of  War  Is  hereby  authorized,  under  such  regulations  and  in 
such  manner  as  he  may  prescribe,  to  employ  such  portion  of  the  appropriations 
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made  for  transportation  of  the  Army  "and  its  supplies  as,  In  his  judgment,  may 
be  necessary  to  defray  the  e3cpenses  of  travel  incurred  by  officers  and  enlisted 
men  of  foreign  armies  attached  to  the  Army  of  the  United  States  during  the 
present  emergdicy,  and  that  those  officers  and  enlisted  men,  who  may  have  been 
performing  duties  in  this  connection,  be  reimbursed  from  this  appropriation 
for  the  eiq>enditures  they  have  already  been  obliged  to  make." 

The  compensation  payable  under  this  provision  is  stated  particularly  in  sec- 
tion 5,  Bulletin  No.  68,  War  Department,  1917. 

3.  The  only  specific  statutory  authority  Is  for  the  payment  of  traveling  ex- 
penses of  officers  or  enlisted  men  of  foreign  countries  attached  to  our  Army,  and 
if  it  is  desired  to  pay  Commander  Briggs  in  excess  of  what  is  necessary  to  cover 
his  expenses,  as  contemplated  in  the  statute  above  quoted,  it  will  be  necessary 
to  make  such  payment  from  the  President's  special  appropriation  for  the  na- 
tional security  and  defense,  which  is  expendable  for  any  purpose  of  national 
defense,  in  the  discretion  of  the  President 


PRISONERS  OF  WAR:  Employment,  Compensation. 

Prisoners  of  war  at  Fort  McPherson,  Ga.,  employed  for  construction  work 
on  new  barracks  to  be  occupied  by  themselves  and  other  pri.soners  of  war  should 
be  compensated  therefor.  In  the  absence  of  binding  agreement  between  the 
United  States  and  Germany  the  question  must  be  decided  In  accordance  with 
the  principles  of  general  International  law.  The  provisions  of  the  Hague  con- 
ventions of  18d9  and  1907,  contained  In  article  6  of  the  regulations  thereto 
annexed  (2  Malloy*s  Treaties,  2282),  are  not  formally  in  force,  though  ratified 
by  both  Germany  and  the  United  States.  The  official  German  publication,  en- 
titled "  Kriegsbrauch  im  Landkriege  "  (Morgau^s  German  War  Book,  71),  under- 
takes to  define  the  character  of  work  which  prisoners  may  be  required  to  do, 
and  states  that  rates  of  pay  shall  be  the  same  as  are  payable  to  members  of 
the  army  of  the  captor  State.  The  work  and  rates  of  pay  here  Involved  are 
proper  within  the  German  rules.  The  United  States  Regulations  for  the  Em- 
ployment of  Prisoners  of  War  became  effective  March  28,  1918,  after  the  occur- 
rences here  considered. 

883.6. 

War  Department,  J.  A.  G.  O.,  July  20, 1918.— To  The  Adjutant  General. 

1.  The  question  submitted  by  the  Secretary  of  State  In  his  letter  of  May  29, 
1918,  to  the  Secretary  of  War,  referring  to  the  letter  of  the  Secretary  of  War 
dated  October  20,  1917,  Is  whether  the  United  States  should  accede  to  the  pro- 
test of  the  Grerman  Government  against  the  nonpayment  of  prisoners  of  war 
at  Fort  McPherson,  Ga.,  for  labor  connected  with  the  upkeep  of  their  compound. 

2.  The  Hague  conventions  of  1899  and  1907  relating  to  laws  and  customs  of 
war  on  land  contained,  in  article  6  of  the  regulations  thereto  annexed,  a  few 
provisions,  which.  If  considered  to  be  In  force,  would  serve  as  a  basis  for  an 
opinion.    The  provisions  are  (2  Malloy's  Treaties,  2282) : 

"  The  State  may  utilize  the  labor  of  prisoners  of  war  according  to  their  rank 
and  aptitude,  officers  excepted.  The  tasks  shall  not  be  excessive  and  shall  have 
DO  connection  with  the  operations  of  the  war. 

"  Prisoners  may  be  authorized  to  work  -for  the  public  service,  for  private  per- 
sons, or  on  their  own  account. 

''  Work  done  for  the  State  is  paid  at  the  rates  in  force  for  work  of  a  similar 
kind  done  by  soldiers  of  the  national  army,  or  if  there  are  none  In  force  at  a 
rate  according  to  the  work  executed. 

"  When  the  work  is  for  other  branches  of  the  public  service  or  for  private 
persons  the  conditions  are  settled  in  agreement  with  the  military  authorities. 

"  The  wages  of  the  prisoners  shall  go  toward  improving  their  position,  and 
the  balance  shall  be  paid  them  on  their  release,  after  deducting  the  cost  of  their 
maintenance." 

Those  provisions,  though  ratified  by  both  Germany  and  the  United  States,  are 
not  now  formally  In  force.    (Art.  2  of  The  Hague  Convention,  IV,  of  1907.) 

3.  It  has  been  hoped  that  regarding  prisoners  of  war  an  agreement  with 
Germany  would  be  included  before  the  filing  of  this  opinion,  but  as  that  hope 
st'ems  Incapable  of  realization,  an  opinion  will  ^  now  be  given  largely  on  the 
ba.sis  of  the  official  German  publication  entitled  "Kriegsbrauch  im  Landkriege." 
That  document,  as  translated  In  Morgan's  German  War  Book,  71,  reads: 
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"  Prisoners  of  war  can  be  put  to  moderate  work  proportionate  to  their  posi- 
tion in  life ;  work  is  a  safeguard  against  excesses.  Also  on  grounds  of  health 
this  Is  desirable.  But  these  tasks  should  not  be  prejudicial  to  health  nor  in  any 
way  dishonorable  or  such  as  contribute  directly  or  indirectly  to  the  military 
operations  against  the  fatherland  of  the  captives.  Work  for  the  State  Is, 
according  to  The  Hague  regulations,  to  be  paid  at  the  rates  payable  to  members 
of  the  army  of  the  State  Itself. 

'*  Should  the  work  be  done  on  account  of  other  public  authorities  or  of  private 
persons,  then  the  conditions  will  be  fixed  by  agreement  with  the  military  au- 
thorities. The  wages  of  the  prisoners  of  war  must  be  expended  in  the  Improve- 
ment of  their  condition,  and  anything  that  remains  should  be  paid  over  to  them 
after  deducting  the  cost  of  their  maintenance  when  they  are  set  free.  Volun- 
tary work  in  order  to  earn  extra  wages  Is  to  be  allowed,  if  there  are  no  par« 
tlcular  reasons  against  It.'' 

4.  In  the  United  States  Rules  of  Land  Warfare,  1914,  paragraphs  65,  66,  the 
provisions  quoted  from  The  Hague  regulations  are  given  as  binding  on  the 
Armies  of  the  United  States. 

5.  The  United  States  Regulations  for  the  Employment  of  Prisoners  of  War, 
dated  March  28,  1918,  though  not  retroactive  In  effect,  would  properly  be  ap- 
pealed to  in  behalf  of  German  prisoners  of  war  as  indicating  reasonable  limits 
upon  their  liability  to  work.    Paragraphs  7  and  8  are  as  follows : 

"  7.  When  employed  on  work  that  is  necessary  for  their  comfort  or  for  the 
upkeep  of  the  prison  barracks  in  which  they  are  interned,  prisoners  will  receive 
no  compensation.  When  the  work  is  done  for  the  Government,  prisoners  will 
be  paid  at  a  rate  according  to  the  work  executed ;  when  the  work  is  for  other 
branches  of  the  public  service  or  for  private  persons,  the  conditions  of  and  the 
compensation  for  such  work  will  be  settled  In  agreement  between  representa- 
tives of  said  branches  or  persons  and  The  Adjutant  General  of  the  Army. 

**  8.  The  wages  of  the  prisoners  shall  go  toward  Improving  their  position,  and 
the  balance  shall  be  paid  them  on  their  release,  after  deducting  the  cost  of  their 
maintenance." 

The  twelfth  paragraph  says  that  "  when  prisoners  are  employed  on  work  for 
the  Government,"  "the  rates  of  pay  shall  be  fixed  by  the  Secretary  of  War 
according  to  the  work  executed  " ;  and  the  thirteenth  paragraph  gives  details 
regarding  work  done  for  private  persons. 

6.  The  work  done  by  these  prisoners  of  war  appears  to  have  been  the  con- 
struction of  new  quarters  to  be  occupied  by  themselves  and  by  other  prisonei*s 
of  war.  The  construction  of  new  quarters  can  not  fairly  be  called  work  neces- 
sary for  the  comfort  of  the  workers  or  for  the  upkeep  of  the  barracks  in  which 
they  are  Interned,  and  consequently  there  should  be  compensation  In  this  case. 


SENTENCE  OF  GOURT-MABTIAL:  Hard  Labor  fer  More  Than  Six  Months 
>yithoat  Dishonorable  Discharge;  Confinement. 

A  soldier  sentenced  to  hard  labor  for  one  year  and  six  months  and  to  forfeit 
pay  and  allpwances,  without  dishonorable  discharge,  was  committed  to  Fort 
Leavenworth  by  the  reviewing  authority.  The  commandant  asks  general 
authority  to  return  to  Camp  Wheeler,  Ga.,  all  prisoners  so  received.  The 
authority  asked  should  be  granted.  Prisoners  not  sentenced  to  dishonorable 
discharge  should  be  held  within  their  organizations.  It  should  be  noted  that  a 
sentence  involving  confinement  at  hard  labor  for  more  than  six  months  should 
not  be  approved  unless  accompanied  by  a  dishonorable  discharge.  (See  M.  C.  M., 
pars.  396,  397,  398.) 

253 

War  Department,  J.  A.  G.  O.,  July  20,  1918.— To  The  Adjutant  General. 

1.  The  commandant  United  States  Disciplinary  Barracks,  Fort  Leavenworth, 
Kans.,  requests  information  as  to  what  disposition  should  be  made  by  him  of 
a  soldier  sentenced  to  be  confined  at  hard  labor  for  one  year  and  six  months 
and  to  forfeit  all  pay  and  allowances  due  or  to  become  due,  without  dishon- 
orable discharge,  where  the  United  States  Disciplinary  Barracks,  Fort  Leaven- 
worth, Kans.,  has  been  designated  by  the  reviewing  authority  as  the  place  of 
confinement  Under  this  sentence  the  soldier  was  sent  to  the  above  mentioned 
place  and  Is  now  being  held  pending  further  information  as  to  his  disposition. 
He  refers  to  a  letter  of  Instruction  Issued  from  the  office  of  The.  Adjutant 
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General  oh  February  12,  1918,  in  which  he  was  directed  to  return  to  Camp 
Wheeler,  Ga.,  a  prisoner  sent  to  the  disciplinary  barracks  under  similar  circum- 
stances and  requests  general  authority  to  take  the  same  action  in  all  such  cases. 
This  letter  is  now  referred  to  this  oflSce  for  remark  as  to  whether  such  general 
^authority  should  be  granted. 

2.  Paragraph  397,  Manual  for  Courts-Martial,  reads  as  follows : 
"The  United  States  Disciplinary  Barracks  at  Fort  Leavenworth,  Kans.,  or 
one  of  its  branches  will  be  designated  as  the  place  of  confinement  of  all 
general  prisoners    ♦    *    ♦    who  are  to  be  confined  for  six  months  or  more 
and  who  are  not  to  be  confined  in  a  penitentiary  pursuant  to  the  preceding 
paragraph." 
Paragraph  398,  Manual  for  Courts-Martial,  reads  as  follows : 
"  A  military  post,  station,  or  camp  will  be  designated  as  the  place  of  confine- 
ment of  any  general  prisoner  whose  case  does  not  come  within  the  terms  of 
paragraphs  396  and  397  of  this  section." 

3.,While  the  above-quoted  paragraphs  do  not  in  terms  prohibit  the  confine- 
ment of  a  garrison  prisoner  in  a  disciplinary  barracks,  it  is  the  opinion  of  this 
ofiTice  that  prisoners  not  sentenced  to  dishonorable  discharge  should  be  held 
within  their  organizations. 

4.  It  is  therefore  suggested  that  Instructions  be  issued  to  all  oMcers  exer- 
cising general  court-martial  Jurisdiction  that  the  United  States  Disciplinary 
Barraclcs  or  a  branch  thereof  will  not  be  designated  as  the  place  of  confine- 

'  ment  unless  the  sentence  includes  dishonorable  discharge,  the  execution  of 
which,  may,  however,  be  suspended.  Particular  attention  should  be  invited 
to  the  paragraphs  of  the  Manual  for  Courts-Martial  quoted  above. 

5.  In  this  connection  it  should  be  noted  that  in  the  opinion  of  this  office  a 
sentence  involving  confinement  at  hard  labor  for  more  than  six  months  should 
not  be  approved  unless  accompanied  by  dishonorable  discharge,  which  may 
be- suspended.  Neither  should  a  sentence  involving  confinement  for  more  than 
one  month  be  approved  unless  accompanied  by  some  forfeiture  of  pay. 

6.  In  the  opinion  of  this  ofllce  there  is  no  objection  to  granting  the  com- 
mandant. United  States  Disciplinary  Barracks,  the  authority  requested. 


CONTRACTS:  Commissary  Privileges  to  GoTernment  Contractor. 

Commissary  privileges  may,  under  the  provisions  of  the  Army  appropriation 
act  of  July  9,  1918  (40  Stat.  845,  850),  be  extended  to  a  contractor  in  the 
Canal  2one  who  is  furnishing  mahogany  for  aircraft,  and  to  the  members  of 
Lis  working  party. 

July  22,  1918. 
400.32. 

[Memorandum  for  Chief  of  Staif.] 

Subject:  Extension  of  commissary  privileges  while  getting  out  mahogany 
in  the  Canal  Zone  and  assignment  of  space  for  the  mahogany  shipped  to 
New  York. 

1.  In  the  accompanying  communication  the  Director  of  Aircraft  Production 
invites  attention  to  a  plan  by  which  it  is  hoped  to  obtain  needed  supplies  of 
mahogany  for  use  in  aircraft  construction,  through  Mr.  P.  O.  Schoeppe,  in 
the  OBinal  Zone,  and .  authority  is  requested  that  the  Governor  General  of  the 
Panama  Canal  2iOne  be  directed  to  extend  commissary  privileges  to  Mr. 
Schoeppe  and  his  working  party,  and  to  assign  space  on  the  Panama  Rail- 
road ships  for  the  transportation  of  about  25,000  feet  of  mahogany  consigned 
to  the  United  States  on  a  contract  w^hich  he  has  w^ith  the  Huddleston-Marsh 
Mahogany  Co.,  New  York  City. 

2.  Authority  is  given  in  the  Army  appropriation  act  approved  July  9,  1918 
(40  Stat  845,  850),  to  the  head  of  any  executive  department  to  sell  "to  any 
I)erson,  partnership,  association,  corporation,  or  any  other  department  of  the 
Government  *  •  •  any  war  supplies,  materials,  and  equipment.  *  *  ♦ 
which  during  the  present  emergency,  may  have  or  may  hereafter  be  purchased, 
acquired,  or  manufactured  by  the  United  States,"  subject  to  certain  limitations 
not  necessary  to  consider  in  this  connection,  the  proceeds  to  be  deposited  to 
the  ctedit  of  that  appropriation  out  of  which  the  supplies  so  sold  were  pur- 
chased. I  am  of  the  opinion  that  there  can  be  no  objection  to  selling  Mr. 
Schoeppe  necessary  commissary  supplies  for  the  use.  of  himself  and  working 
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party  while  getting  out  the  mahogany  referred  to,  which  Is  to  be  used  In 
furtherance  of  a  military  object  of  this  Government.  Nor  does  this  office  know 
of  any  legal  objection  to  providing  space  on  ships  for  the  transportation  of 
the  mahogany  to  New  York,  as  requested. 


PAT  AND  ALLOWANCES :  Officers  Bight  to  Pay  and  Forage  for  MoniitB. 

Officers  below  the  grade  of  major  In  the  National  Guard,  National  Army,  Offi- 
cers' Reserve  Corps,  or  holding  temporary  commissions  below  the  grade  of  major 
In  the  Regular  Army,  who  had  acquired  private  mounts  prior  to  the  date  on 
which  they  received  General  Orders,  No.  35,  War  Departnjent,  1918,  are  entitled 
to  additional  pay  for  such  mounts  and  forage  therefor  In  all  cases  where  they 
were  so  entitled  under  General  Orders,  No.  113,  War  Department,  1917. 

241.1. 

War  Department,  J.  A.  G.  O.,  July  22,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  desired  on  the  question  of  the  right  of  officers  to 
receive  pay  for  mounts  and  to  have  their  private  mounts  maintained  at  public 
exi)ense  under  the  provisions  of  General  Orders,  No.  35,  War  Department,  1918, 
section  8,  paragraphs  1  and  2.  This  paragraph  of  General  Orders,  No.  35, 
rescinds  previous  orders  governing  the  right  of  officers  in  respect  of  private 
mounts  during  the  present  emergency,  Including  General  Orders,  No.  113,  War 
Department,  1917,  and  in  lieu  thereof  sets  forth  Instructions,  in  the  one  order 
embracing  substantially  the  same  provisions  as  were  included  in  the  various 
previous  orders. 

2.  The  particular  provisions  of  the  new  order  now  for  consideration  contained 
in  paragraphs  1  and  2  read  as  follows : 

**  1.  So  much  of  Army  Regulations  1272,  as  prescribes  that  *  all  field  officers 
of  the  mobile  army  serving  with  troops  are  required  to  own  and  provide  their 
mounts'  is  suspended.  Private  mounts  acquired  by  officers  other  than  those 
holding  permanent  commissions  in  the  Regular'  Army  will  not  be  maintained  at 
public  expense. 

"  2.  Officers  below  the  grade  of  major  in  the  National  Guard,  National  Army, 
Officers'  Reserve  Corps,  or  holding  temporary  commissions  below  the  grade  of 
major  in  the  Regular  Army  who  acquire  private  mounts  are  not  authorized  to 
have  such  mounts  maintained  at  public  expense  or  to  receive  additional  pay 
therefor." 

In  General  Orders,  No.  113,  the  provisions  on  the  same  subject  wero'in  the 
same  language  except  that  after  the  word  "  acquired,"  in  paragraph  1,  and 
after  the  words  "private  mounts,"  in  paragraph  2,  was  the  clause  "after  the 
date  of  receipt  of  this  order."  There  was  also  added  the  clause,  in  paragraph  2 
of  the  recent  order,  "  below  the  grade  of  major." 

3.  This  office  concurs  in  the  view  of  the  Quartermaster  General's  Office  that 
the  provisions  of  General  Orders,  No.  35,  quoted  above,  do  not  disturb  the  rights 
of  officers  to  additional  pay  for  mounts  and  forage  therefor  in  cases  where  offi- 
cers were  entitled  under  the  provisions  of  General  Orders,  No.  113,  War  Depart- 
ment, 1917,  to  such  adcJlticnal  pay  and  forage.  Whether  they  continue  to  be 
entitled  to  tliose  allowances  will  depend  solely  upon  the  question  of  tlieir  being 
retained  in  the  status  of  mounted  officers  and  of  keeping  in  the  service  suitable 
mounts  acquired  prior  to  their  receipt  of  General  Orders,  No.  113,  War  Depart- 
ment, 1917,  for  their  use  in  the  military  .service. 


PUBLIC  PBOPEBTT:  Sale  of  Government  Supplies  to  Oivil  Assooiationg. 

Young  Women's  Christian  Association  hostess  houses  on  military  reservations, 
at  camps,  or  cantonments,  and  the  Young  Men's  Christian  Association  xraf6s  for 
soldiers  and  sailors  at  ports  of  embarkation  may  purchase  commissary  supplies 
necessary  for  their  use,  under  authority  of  the  act  of  May  10,  1918  (40  Stat. 
548),  and  the  Army  appropriation  act  approved  July  9,  1918  (40  Stat.  845,  850), 

400.32. 

^^'ar  Department,  J.  A.  G.  O.,  July  22,  1918.— To  The  Adjutant  General.  • 
1.  The  question  raised  in  these  papers  Is  whether  there  Is  authority  for  the 
sale  of  commissary  supplies  for  the  use  of  Young  Women's  Christian  Associa- 
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tion  hostess  houses  at  cantonments.  This  question  Is  raised  ^n  connection  with 
the  Young  Women*s  Christian  Association  Iiostess  house  at  Camp  Merritt  and 
Camp  Mill,  and  in  this  connection  reference  is  made  to  section  8,  Bulletin 
No.  20,  War  Department,  1918,  in  which  attention  is  directed  "  to  the  precedent 
and  policy  already  established  in  regard  to  civil  association  buildings  erected 
at  military  posts,  camps,  and  cantonments/'  specific  mention  being  made  therein 
of  the  Young  Women's  Christian  Association  and  the  Red  Cross.  Paragraph  2, 
section  III,  of  the  order  reads  as  follows : 

"Associations  whose  activities  are  authorized  will  be  granted  the  privileges 
of  water  and  sewerage,  provided  the  water  supply  is  ample  and  that  these  privi- 
leges will  be  afforded  without  any  expense  to  the  Government,  and  permission 
to  purchase  necessary  supplies  from  the  Quartermaster  Corps,  including  fuel, 
light*  gasoline,  and  subsistence  stores  in  cases  where  fuel  and  light  is  not  au- 
thorized as  an  issue  by  the  act  of  Congress  approved  March  28,  1918,  plus  any 
expense  for  handling  and  providing  the  supplies  are  available  in  excess  of  the 
actual  Government  requirements  and  can  be  spared." 

2.  While  Young  Women's  Christian  Association  hostess  houses  are  not  men- 
tioned in  the  order  just  referred  to,  they  clearly  belong  to  "  civil  associations  " 
whose  activities  have  been  authorized  at  military  posts,  camps,  and  canton- 
ments, and  while,  as  pointed  out  in  the  opinion  of  this  office  dated  January  1, 1918 
(Digs.  Ops.  J.  A.  G.  Jan.  1918,  p.  18),  there  formally  was  no  statutory  authority 
for  the  sale  of  commissary  supplies  to  civil  associations  and  organizations  at 
military  camps  and  cantonments  other  than  the  Red  Cross  and  Young  Men's 
Christian  Association,  the  act  of  May  10,  1918  (40  Stat  548),  granted  authority 
for  the  sale  of  war  supplies  during  the  present  emergency,  and  a  subsequent 
similar  provision  in  the  Army  appropriation  act  approved  July  9, 1918  (40  Stat 
845,  850),  authorizes  the  President  during  the  existing  emergency  to  sell,  through 
the  head  of  any  executive  department,  upon  such  terms  as  the  head  of  such  de- 
partment shall  deem  expedient,  "  to  any  person,  partnership,  association,  corpora- 
tion, or  any  other  department  of  the  Government  ♦  ♦  ♦  any  war  supplies, 
material,  and  equipment  *  *  *  which,  during  the  present  emergency,  may 
have  or  may  hereafter  be  purchased,  acquired,  or  manufactured  by  the  United 
States."  The  latter  act,  approved  July  9, 1918,  provides  that  any  moneys  received 
by  the  United  States  as  the  proceeds  of  any  such  sale  shall  be  credited  to  the  ap- 
propriation out  of  which  was  paid  the  cost  to  the  Government  of  the  property 
thus  sold.  In  the  opinion  of  this  office,  therefore,  there  is  now  statutory  authority 
for  the  sale  of  commissary  supplies  for  the  use  of  Young  Men's  Christian  As- 
sociation hostess  houses  on  military  reservations,  at  camps,  or  cantonments,  and 
that  the  provisions  of  Bulletin  No.  20,  quoted  above,  are  sufficiently  broad  to 
embrace  tiiese  hostess  houses.  Accordingly,  it  is  the  view  of  this  office  that  the 
sale  of  commissary  supplies  for  the  use  of  such  hostess  houses'  is  authorized 
both  by  statute  and  W^ar  Department  instructions.  The  fact  that  the  supplies 
will  be  consumed  in  part  by  persons  other  than  those  in  the  military  service  is 
immaterial. 

PUBLIC  PROPERTY:  Supplies  to  Gominlssioii  on  Training  Gamp  Actirities. 

Representatives  of  the  Commission  on  Training  Camp  Activities  may,  under 
the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  850),  purchase  from 
the  Quartermaster  Corps  such  supplies  as  they  may  require  for  their  use  in 
connection  with  the  performance  of  their  duties,  provided  that  the  supplies 
they  desire  to  purchase  are  in  excess  of  the  actual  Government  requirements 
and  can  be  conveniently  spared. 

400.32. 

July  22,  1918. 

(Memorandum  for  the  Secretary  of  War.] 

Subject:  Sale  of  Quartermaster  supplies  to  representatives  of  Commission  on 

Training  Camp  Activities. 

1.  In  his  communication  herewith,  the  acting  chairman  of  the  Commission 
on  Training  Camp  Activities  inquires  whether  representatives  of  that  com- 
mission, "including  song  leaders,  athletic  directors,  dramatic  directors,  and 
theater  managers  located  within  the  various  cantonments,"  may  purchase 
such  supplies,  including  shoes,  shirts,  underwear,  etc.,  as  they  may  personally 
require  from  time  to  time  from  the  camp  quartermaster,  and  the  opinion  of  this 
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ofiice  is  requested  :^hether  it  would  be  legal  to  permit  such  purchases  to  be 
made. 

2.  There  is  now  statutory  authority  contained  in  the  Army  appropriation 
act  approved  July  9,  1918  (40  Stat.  845,  850).  for  the  President,  through  the 
head  of  any  executive  department,  to  sell  upon  such  terms  as  the  head  of  such 
department  shall  deem  expedient  *'  to  any  person,  partnership,  association, 
corporation,  or  any  other  department  of  the  Government  *  ♦  ♦  any  war 
supplies,  material,  and  equipment  ♦  •  ♦  whlcli  during  the  present  emer- 
gency may  have  or  may  hereafter  be  purchased,  acquired,  or  manufac- 
tured by  the  United  States,"  subject  to  certain  limitations  not  necessary  to 
consider  In  this  connection,  the  proceeds  to  be  deposited  to  the  credit  of  the 
appropriation  from  which  the  property  was  purchased  by  the  Government  A 
similar,  but  not  identical,  provision  was  contained  in  the  act  of  May  10,  1918 
(40  Stat.  548).    The  earlier  statute  has  been  superseded  l)y  the  latter. 

3.  In  the  opinion  of  this  office  there  is  authority  under  the  act  Qt  July  9, 
1918,  8upra,  for  the  sale  of  the  supplies  desired  for  use  of  representatives  of 
the  Commission  on  Training  Camp  Activities,  according  to  the  discretion  of  the 
Secretary  of  War.  Inasmuch  as  the  Commission  on  Training  Camp  Activities 
Is,  It  is  understood,  in  effect  a  Government  agency,  this  office  can  see  no  objec- 
tion from  an  administrative  standpoint  to  allow  their  representative  to  pur- 
chase from  the  Quartermaster  Corps  such  supplies  as  they  may  require  for 
their  use  in  connection  with  the  performance  of  their  duties,  provided  that  the 
supplies  they  desire  to  purchase  are  In  excess  of  the  actual  Government  re- 
quirements and  can  be  conveniently  spared.  This  would  be  in  line  with  the 
authority  contained  in  section  3,  Bulletin  No.  20,  War  Department,  1918,  which 
directs  that  associations  whose  activities  are  authorized  will  be  granted  the 
privilege  of  purchasing  supplies  from  the  Quartermaster  Corps,  "  provided  the 
supplies  are  available  In  excess  of  the  actual  Government  requirements  and  can 
be  spared." 

PAT  AND  ALLOWANCES :  Final  Settlement  with  Discharged  Insane  Soldier. 

Under  Army  Regulations  469  (C.  A.  R.  No.  64,  Dec,  13,  1917)  an  Insane  soldier 
discharged  upon  a  surgeon's  certificate  of  disability  Is  presumed  to  be  mentally 
competent  to  receive  any  money  that  may  be  due  him  for  service  as  a  soldier 
and  to  sign  the  necessary  papers  therefor.  If  his  condition  Is  not  such  as  to 
require  his  treatment  In  an  institution  for  the  Insane  and  he  is  able  to  proceed 
to  his  home  without  an  attendant.  But  where  he  appears  to  be  so  mentally 
deficient  as  to  be  incapable  of  understanding  and  appreciating  the  effect  of 
ordinary  business  transactions,  payment  should  be  made  to  him  through  a 
guardian  or  other  legal  representative  appointed  by  a  court  of  competent  juris- 
diction. 

242.G. 

War  Department,  J.  A.  G.  O.,  July  23,  1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  office  are  desired  with  reference  to  the  proper  proce- 
dure In  making  payments  to  and  final  settlement  with  soldiers  who  have  been 
discharged  from  service  because  of  Insanity  or  mental  deficiency. 

2.  From  the  papers  In  reference  It  appears  that  Pvt  August  R.  Slemmer,  Thir- 
tieth Company,  One  hundred  sixty-sixth  Depot  Brigade,  Camp  I^wis,  Wash., 
enlisted  March  28, 1918,  and  on  May  5, 1918,  was  honorably  discharged  on  sur- 
geon's certificate  of  disability.  The  character  of  his  mental  disability  Is  not  shown 
on  his  discharge  certificate,  but  is  noted  on  the  final  statement  as  "  maniac,  de- 
pressive insanity,  depressed  type,"  which  apparently  disqualifies  him  from 
transacting  business  of  any  kind.  He  has  received  no  pay  since  entering  the 
service. 

3.  Whether  a  ^contract  made  with  a  person  who  is  mentally  unsound  will  be 
upheld  appears  to  be  determined  by  the  degree  of  his  mental  deficiency  and 
whether  the  other  party  knew  or  had  reason  to  suspect  such  mental  weakness. 
If  the  mental  weakness  amounts  to  Insanity,  lunacy,  idiocy,  or  imbecility, 
obviously  no  valid  contract  could  be  made  with  such  person  while  this  mental 
condition  obtains,  and  If  his  mental  condition,  although  not  amounting  to  in- 
sanity, lunacy.  Idiocy,  or  imbecility,  is,  nevertheless,  such  as  to  deprive  him  of  a 
reasonable  exercise  of  his  mental  faculties  and  prevent  his  reasonably  under- 
standing the  nature  of  the  business  transaction  and  the  consequences  thereof, 
the  contract  should  not  be  made.    While  weakness  of  mind  does  not  necessarily 
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coDstitnte  a  bar  to  transacting  business  with  such  a  person,  It  is  an  element  to 
be  taken  into  consideration  in  determining  whether  the  business  transaction 
should  be  had  or  not.  Where  the  War  Department  has  caused  an  examination 
to  be  made  as  to  the  mental  condition  of  a  soldier,  and  he  is  found  to  be  insane 
or  of  such  mental  incapacity  as  to  be  unable  to  understand  ordinary  business 
transactions  or  properly  to  protect  his  money  or  other  property  from  the  assault 
of  designing  or  unscrupulous  persons  who  may  take  advantage  of  him,  settle- 
ment should  not  be  made  with  him  direct,  and  if  such  settlement  is  made,  it  is 
extremely  questionable  whether  the  same  could  be  upheld.  The  safer  and,  in 
fact,  the  only  proper  and  legal  procedure  in  cases  where  the  War  Department 
has  knowledge  of  the  mental  deficiency  of  a  soldier  amounting  to  an  incapacity 
for  ordinary  business,  is  to  make  settlement  of  his  accounts  with  a  guardian, 
committee,  or  other  legal  representative  duly  appointed  by  some  court  having 
jurisdiction  of  such  soldier. 

4.  It  is  the  opinion  of  this  office  that  where  a  soldier  is  discharged  from  the 
bcrvice  on  account  of  insanity,  lunacy,  or  other  mental  weakness  or  deficiency 
which  prevents  him  from  understanding  and  appreciating  the  effect  and  result 
of  ordinary  business  transactions,  payment  of  money  due  him  or  the  settle- 
ment of  his  accounts  should  not  be  made  with  him  direct.  Such  payment 
should  be  made  to  and  settlement  had  with  a  guardian,  committee,  or  other 
legal  representative  duly  appointed  for  him  by  some  court  having  Jurisdic^ 
lion  of  such  soldier. 

War  Department,  J.  A.  G.  O.,  July  25,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  in  which  the  question  is  raised  as  to  the  mental 
capacity  of  a  discharged  enlisted  man  to  sign  Ills  final  statements,  whose 
discharge  was  given  in  pursuance  of  a  surgeon's  certificate  showing  the  cause 
for  his  discharge  "dementia  praecox  hebephrenic  type,"  have  been  referred 
to  this  office  for  remark.  The  case  presented  is  that  of  Pvt.  K.,  Three  hundred 
sixteenth  Regiment  of  Engineers,  who  was  discharged  April  12,  1918,  at  Gamp 
Lewis,  Wash.,  for  disability  as  stated  above,  and  the  camp  quartermaster  at 
Gamp  Lewis,  Wash.,  questions  his  authority  to  make  payment  on  final  state- 
ments in  .view  of  the  presumed  mental  incapacity  of  the  discharged  soldier. 

2.  It  is  observed,  in  the  first  place,  that  while  the  question  is  being  raised 
as  to  the  authority  of  the  quartermaster  to  make  payments  on  the  final 
statements,  the  final  statements  as  made  out  show  that  there  is  nothing  due 
tlie  soldier  from  the  United  States,  but  on  the  contrary  show  that  he  is 
indebted  to  the  post  laundry  in  the  sum  of  $1.56  and  to  the  company  fund 
ol  his  company  in  the  sum  of  $1.86  for  laundry  work,  so  that  it  is  understood 
by  this  ofiice  that  there  is,  in  fact,  no  payment  to  be  made.  However,  the 
question  raised  will  be  considered  as  if  the  final  statements  called  for  pay- 
ment to  be  made  to  the  discharged  soldier. 

3.  Paragraph  469,  Army  Regulations  (G.  A.  R.  No.  64,  Dec.  13,  1917), 
provides  that  the  insane  who  do  not  require  treatment  in  institutions  for  the 
insane  will  be  retained  under  military  control,  unless  they  are  permanently 
iiicnpacitated  for  military  service,  and  further  provides: 

"  If  they  are  permanently  incapacitated  for  service  and  can  be  liberated 
^  ithout  danger  to  themselves  or  others,  they  will  be  discharged  on  certificate  of 
disability.  In  case  it  is  necessary  to  send  a  soldier  to  his  home  with  an 
attendant  he  should  not  be  discharged  until  he  reaches  his  destination." 

Formerly  insane  soldiers  could  only  be  discharged  under  specific  authority 
from  the  Secretary  of  War  (A.  R.  465,  466).  The  amendment  of  paragraph  469, 
Army  Regulations,  by  the  Changes  of  December  13,  1917,  now  permits  the 
discharge  of  insane  soldiers  upon  a  surgeon's  certificate  of  disability,  with- 
out specific  authority  of  the  Secretary  of  War,  and  it  is  assumed  that  the 
boldier  in  the  present  case  was  discharged  in  pursuance  of  this  authority, 
under  the  particular  regulation  quoted  above.  His  type  of  mental  disease 
was,  therefore,  regarded  as  not  of  such  a  nature  as  to  require  his  treatment 
In  an  institution  for  the  insane,  and  there  being  nothing  in  the  papers  indi- 
cating to  the  contrary  it  is  assumed  that  he  was  able  to  proceed  to  his  home 
without  an  attendant.  This  is  indicative  of  his  ability  to  understand  and 
appreciate  the  nature  of  ordinary  transactions,  and  in  the  opinion  of  this 
office  a  soldier  discharged  under  such  conditions  should  be  regarded  as  being 
E^entally  incompetent  to  receive  any  money  that  may  be  due  him  for  service  as 
a  soldier  and  to  sign  the  necessary  papers  therefor.  It  is  not  necessary  to 
consider  whether  such  a  person  is  legally  competent  to  make  a  contract  and  to 
be  bound  by  it,  since  the  formalities  of  receipting  to  the  United  States  for 
money  due  him  as  a  soldier  are  neither  a  contract  nor  analogous  to  any  con- 
tractual obligation. 
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PAT  AND  ALLOWANCES:  Mileace  and  TraTel  Allowanees  to  Officers  Be- 
portinflT  as  Witnesses  Before  CItU  Conri 

Under  Army  Regulations  9961,  officers  and  enlisted  men  reporting  as  wit- 
nesses before  a  civil  court  should  receive  from  the  civil  authorities  the  neces- 
sary expenses  incurred  in  travel  and  attendance.  Neither  mileage  nor  travel 
allowances  will  be  paid  in  such  cases  by  the  War  Department 

245.6. 

War  Department,  J.  A.  G.  0.,  July  23,  1918— To  The  Adjutant  General. 

1.  In  his  communication  herewith  First  Lieut  Francis  G.  Tralnor,  Air  Serv- 
ice, Camp  Greene,  Charlotte,  N.  C,  invites  attention  to  the  fact  that  he  com- 
plied With  a  subpoena  served  upon  him  at  Camp  Greene  by  the  sheriff  of  Meck- 
lenburg County,  N.  C,  from  the  county  district  court  of  Bell  County,  Tex.,  com- 
manding him  to  appear  in  that  court  as  a  witness  "  in  a  certain  criminal  ac- 
tion "  pending  in  the  Texas  court,  being  the  prosecution  of  three  enlisted  men 
of  the  Army  charged  with  murder,  and  he  states  that  the  State  of  Texas  has 
refused  to  pay  him  witness  fees  or  mileage  or  to  reimburse  him  In  any  way  for 
exiienses  incurred  under  the  subpoena.  He  says  he  was  Informed  by  the  State 
authorities  that  the  laws  of  Texas  make  no  provision  for  payment  of  witness 
fees,  etc.,  on  a  subpoena  served  without  the  territorial  boundaries  of  the  Statie, 
and  he  requests  that  "the  telegraphic  instructions  of  The  Adjutant  Groneral, 
dated  June  12,  1918,  be  amended  to  read  that  the  travel  commanded  by  the 
subpoena  Is  necessary  In  the  military  service,"  or  that  such  further  order  be 
made  as  will  enable  him  to  secure  reimbursement  of  expenses  Incurred  in  obey- 
ing the  subpoena. 

2.  Lieut.  Trainer  explains  that  he  was  directed  by  Special  Orders  from  Head- 
quarters, Aviation  Camp,  Waco,  Tex.,  May  13,  1918,  to  proceed  to  Austin,  Tex., 
Or  elsewhere  within  the  Southern  Department,  In  an  effort  to  apprehend  the 
three  soldiers  mentioned  who  were  then  charged  with  murder  and  desertion,  and 
that  he  and  another  officer  succeeded  in  arresting  the  prisoners,  whom  they 
turned  over  to  the  civil  authorities  for  trial  "pursuant  to  verbal  order  of  the 
commanding  officer";  and,  further,  that  subsequently,  about  May  25,  1918,  he 
moved  with  his  command  from  Waco,  Tex.,  to  Charlotte,  N.  C,  where  lie  was 
served  with  the  subpoena,  as  shown  above.  Inclosed  with  the  papers  is  a  copy 
of  a  telegram  from  The  Adjutant  General  of  the  Army  dated  June  10,  1918,  in 
reply  to  a  telegram  from  the  commanding  officer,  Camp  Greene,  reading  as 
follows : 

"  Replying  to  your  telegram  of  June  8,  requesting  authority  to  send  Lleuts. 
Trainer  and  Rablneau,  Aviation  Section,  Signal  Corps,  to  Bel  ton,  Tex.  If  trial 
Is  being  held  before  civil  courts,  you  will  authorize  these  two  officers  to  comply 
with  subpoenas  if  served  on  them,  and  In  case  that  the  trial  Is  being  held  before 
military  courts  you  will  order  them  to  proceed  to  Belton  for  the  purpose  men- 
tioned and  to  return  to  their  proper  station  upon  completion  of  their  duties 
before  the  court" 

3.  The  Adjutant  General  did  not  order  Lieut.  Ti'ainor  to  obey  the  subpoena, 
nor  did  the  telegram  direct  that  he  be  so  ordered.  It  merely  authorized  Lleuts. 
Tralnor  and  Rablneau  to  comply  with  the  summons.  This  was  in  pursuance  of 
Army  Regulations  996^.  It  Is  expressly  provided  in  Army  Regulations  75,  that 
officers  and  enlisted  men  reporting  as  witnesses  before  a  civil  court  should 
receive  from  the  civil  authorities  the  necessary  expenses  incurred  in  travel  and 
attendance,  and  that  neither  mileage  nor  travel  allowances  will  be  paid  in  such 
cases  by  the  War  Department.  Under  the  facts  stated  in  the  accompanying 
papers,  it  is  clear  that  Lieut.  Tralnor  Is  not  entitled  to  be  paid  mileage  or  to  be 
reimbursed  his  expenses  from  Federal  funds. 


DISCIPLINE:  Disposition  of  Deserters  whose  Organizations  are  Overseas. 

A  soldier  who  has  deserted  twice,  and  is  confined  in  this  country  without 
trial  and  whose  organization  is  overseas  should  have  his  case  disposed  of  in 
one  of  the  methods  following:  (a)  Sending  the  accused  to  his  organization 
for  trial ;  ( b)  Restoring  the  accused  to  duty  without  trial  under  Army  Regulation 
131,  should  he  be  willing  to  admit  desertion  for  this  purpose;  (c)  Pursuant  to 
direction  of  the  War  Department,  setting  aside  the  pending  charges  and 
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assigning  the  accused  to  some  orgaaization  for  such  duty  as  he  is  capable 
of  performing.  As  a  matter  of  policy,  a  soldier  should  never  be  allowed 
through  his  own  misconduct  to  escape  service  in  Europe,  but  should  be  com- 
pelled to  serve  there  in  the  performance  either  of  military  duty  or  of  hard 
labor  in  expiation  of  his  offense. 

250.4. 

War  Department,  J.  A.  G.  O.,  July  24,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  have  been  referred  by  the  preceding  indorsement 
to  this  office  for  advice  as  to  the  disposition  of  a  soldier  against  whom  charges 
of  desertion  and  escape  from  confinement  are  pending,  in  view  of  the  fact  that 
his  organization  is  believed  to  be  overseas. 

This  question  arises  in  the  case  of  Pvt.  H.,  Company  C,  One  hundred  sixty- 
seventh  Infantry,  who  is  held  in  confinement  in  the  post  guard  house,  Fort 
Oglethorpe,  Ga.  The  charges  allege  that  he  deserted  the  service  of  the  United 
States  on  March  3,  1917,  and  again  on  April  26,  1918,  and  that  in  effecting  his 
second  desertion  he  also  escaped  from  confinement. 

2.  The  accused  should  undoubtedly  be  brought  to  trial  by  general  court- 
martial  upon  the  charges  preferred  against  him.  The  difficulty  lies  in  the  fact 
that,  his  organization  being  overseas,  it  is  probably  impossible  to  obtain  com- 
petent evidence  of  desertion.  The  first  Indorsement  on  the  papers  in  reference 
indicates  that  the  prisoner  acknowledges  both  desertions.  It  may  be  that  if 
brought  to  trial  he  will  plead  guilty,  thus  obviating  the  necessity  of  introducing 
evidence  on  behalf  of  the  Government.  In  the  light  of  this  statement,  this  office 
recommends  that  the  charges  be  referred  to  a  general  court-martial  for  trial. 

3.  If  it  should  later  develop  that  the  accused  is  not  willing  to  plead  guilty 
if  brought  to  trial  by  general  court-martial,  the  Government  will  be  forced  to 
make  some  other  prompt  disposition  of  the  case.  This  office  recommends,  in  the 
order  named,  one  of  the  actions  indicated  below : 

(a)  Sending  the  accused  to  his  organization  for  trial. 

(b)  Restoring  the  accused  to  duty  without  trial  under  Army  Regulations 
131,  should  he  be  willing  to  admit  desertion  for  this  purpose. 

(c)  A  direction  by  the  War  Department  that  the  pending  charges  against 
this  soldier  be  set  aside  and  that  he  be  assigned  to  some  organization  for  such 
duty  as  he  Is  capable  of  performing. 

4.  Doubtless  this  is  one  of  a  great  number  of  similar  cases  which  necessitate 
the  consideration  of  a  large  question  of  policy.  As  a  general  proposition,  and 
except  where  a  man  has  disqualified  himself  for  all  association  with  respectable 
men,  or  where  close  confinement  is  necessary,  a  soldier  should  never  be  allowed, 
through  his  own  misconduct,  to  escape  service  in  Europe,  either  in  the  per- 
formance of  military  duty  or  in  the  performance  of  hard  labor,  of  which  so 
much  is  needed  in  connection  with  our  Army  in  Europe,  in  expiation  of  his 
offense.  ^ 


INTOXICATING  LIQUORS:  Uquor  Nuisance  Outside  Zone  of  Control. 

Liquor  dealers  of  a  town  outside  the  prescribed  zone  adjacent  to  a  military 
camp  sold  directly,  and  through  bootleggers,  to  soldiers.  The  captain  of  the 
military  police,  duly  authorized  thereto  by  his  commanding  officer,  appeared 
before  the  town  board  and  urged  steps  to  make  the  town  dry.  The  cap- 
tain was  within  his  right  in  this  lawful  proceeding  in  attempting  to  protect 
the  soldiers  at  the  camp  from  the  liquor  nuisance,  and  it  is  his  duty  to  continue 
his  lawful  efforts.  The  commanding  officer  should  go  further  and  prohibit  his 
men  from  visiting  the  town  and  take  all  necessary  measures  to  make  the  pro- 
hibition effectual. 

250.1. 

War  Department,  J.  A.  G.  O.,  July  24,  1918.— To  The  Adjutant  General. 

1.  You  refer  to  this  office  a  letter  from  Congressman  Frederick  0.  Hicks,  of 
date  of  June  Z7,  1918,  addressed  to  The  Adjutant  General,  wherein  he  says: 

'*  I  understand  the  commanding  officer  of  the  military  police  appeared  before 
the  town  board  of  Hempstead  last  week  and  requested  them  to  pass  a  resolu- 
tion requesting  the  state  exercise  (sic)  commii^ioner  to  prohibit  the  sale  of 
liquor  in  the  entire  town  of  Hempstead, 
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\  "  May  I  ask  yon  to  investigate  the  matter  and  inform  me  under  what  ruling 

or  law  this  commanding  officer  makes  this  request?  " 

There  is  attached  to  the  letter  several  indorsements  going  to  show  that  Gamp 
Mills,  Long  Island,  is  adjacent  to  the  town  of  Hempstead ;  that  the  greater  part 
of  Hempstead  lies  without  the  proscribed  liquor  zone ;  that  the  saloons  of  Hemp- 
stead are  very  active,  and  are  not  only  directly  furnishing  liquor  to  the 
soldiers  but  are  largely  aiding  bootleggers  in  liquor  traffic  with  the  soldiers; 
that  Capt.  Clarke  W.  Tobin,  of  the  military  police,  acting  under  proper  consent 
of  the  commanding  officer,  appeared  before  the  town  board  of  Hempstead  and 
requested  that  board  to  pass  a  resolution  as  the  initiatory  act  leading  to  a 
request  of  the  excise  commissioner  of  the  State  of  New  York  to  close  the 
saloons  in  the  town  of  Hempstead  under  (luthority  of  State  law. 

2.  With  direct  reference  to  the  request  of  Congressman  Hicks  to  be  informed 
"under  what  ruling  or  law  this  commanding  officer  makes  this  request/*  I 
would  suggest  that,  having  the  permission  of  his  commanding  officer  so  to  act, 
Cnpt.  Tobin  needed  no  authority  beyond  that  possessed  by  any  American  citizen 
interested  in  the  welfare  of  our  troops  and  the  well-being  of  our  Army  to  ask 
the  authorities  of  Hempstead,  Long  Island,  to  set  in  motion,  by  the  means  pro- 
vided by  the  statutes  of  the  State  of  New  York,  an  action  to  eliminate  a  situa- 
tion which  appears  to  exist  in  utter  disregard  of  the  existing  national  interest, 
requiring  that  our  citizens  shall  refrain  from  doing  those  things  which  hinder 
and  delay  the  formation  of  an  efficient  Army. 

Chapter  521  of  the  Laws  of  New  York,  1917,  authorizes  the  excise  commis- 
sioner of  the  State  to  suspend  the  privileges  under  liquor-tax  certificates,  and  to 
prohibit  the  sale  of  alcoholic  beverages  for  such  periods  in  such  part  of  a  city 
as  he  may  deem  proper,  "  in  proximity  to  camps  or  barracks  of  State  or  Federal 
troops,  or  of  munition  factories  or  plants  or  of  places  of  manufacture  or  pro- 
duction of  material  used  in  the  manufacture  of  munitions,"  and  to  order  the 
closing  of  places  wittiin  such  limits  in  which  the  sale  of  such  beverages  has 
been  heretofore  or  may  be  hereafter  authorized  by  law.  Application  for  such 
action  by  the  commissioner  should  ordinarily  be  made  by  the  mayor  of  the  city. 

3.  I  recommend  that  the  commanding  officer  at  Camp  MUls  be  advised  that 
both  he  and  Capt.  Tobin  were  acting  within  their  rights  in  endeavoilng  to 
bring  about  the  closing  of  such  saloons  in  Hempstead,  Long  Island,  as  are  out- 
side the  zone  covered  by  the  President's  regulations,  through  appropriate 
application  to  the  State  authorities  for  action  under  the,  statute  above  referred 
to,  and  that  it  is  his  duty  to  continue  such  endeavor;  that  in  the  meantime 
the  forces  at  Camp  Mills  should  be  prohibited  from  visiting  the  town  of  Hemp- 
stead; and  that  such  means  as  are  necessary  should  be  taken  to  make  such 
prohibition  effectual. 

SOLDIERS'  AND  SAILORS'  CITIL  RELIEF  ACT:  Applicability  to  Philip- 
pine  Scouts. 

The  provisions  of  the  soldiers*  and  sailors*  civil  relief  act,  approved  March 
8,  1918  (40  Stat.  440,  450),  apply  to  officers  and  enlisted  men  of  the  Regular 
Army  "  and  members  of  any  other  body  who  have  heretofore  or  may  hereafter 
become  a  part  of  the  military  or  naval  forces  of  the  United  States."  The  Philip- 
pine Scouts  are  natives  of  the  Philippine  Islands  and  are  organized  under  section 
36,  act  of  February  2,  1901  (31  Stat.  748,  757),  by  which  the  President  is  given 
authority  "to  enlist  natives  of  those  islands  for  service  in  the  Army,  to  be 
organized  as  scouts,  with  such  officers  *'  as  the  President  may  deem  necessary. 
This  and  subsequent  legislation  make  it  clear  that  the  Philippine  Scouts  are 
part  of  the  Military  Establishment.  Officers  and  men  of  the  Philippine  Scouts 
are  included  within  the  provisions  and  entitled  to  the  benefits  of  the  soldiers' 
and  sailors'  civil  relief  act. 

014.4. 

AVar  Department,  J.  A.  G.  O.,  July  24.  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  this  office  is  asked  whether  the  provisions  of 
the  soldiers*  and  sailors'  civil  relief  act  apply  to  officers  of  the  Philippine  Scouts. 

2.  The  soldiers'  and  sailors'  civil  relief  act,  approved  March  8,  1918  (40  Stat 
440,  450),  Includes  within  its  provisions,  among  others,  the  officers  and  enlisted 
men  of  the  Regular  Army  "  and  members  of  any  other  body  who  have  hereto- 
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fore  or  may  hereafter  become  a  part  of  the  military  or  naval  forces  of  the 
United  States."    Section  1,  national  defense  act  (39  Stat  166),  provides: 

"  That  the  Army  of  the  United  States  shall  consist  of  the  Regular  Army,  the 
Volunteer  Army,  the  Officers*  Reserve  Corps,  the  Enlisted  Reserve  Corps,  the 
National  Guard  while  in  the  service  of  the  United  States,  and  such  other  land 
forces  as  are  now  or  may  hereafter  be  authorized  by  law." 

3.  Section  36.  act  of  February  2,  1901  (31  Stat  748,  767),  relating  to  the 
organization  of  Philippine  Scouts,  provides : 

"That  when  In  his  opinion  the  conditions  In  the  Philippine  Islands* Justify 
such  action  the  President  Is  authorized  to  enlist  natives  of  those  Islands  for 
service  in  the  Army,  to  be  organized  as  scouts,  with  such  officers  as  he  shall 
deem  necessary  for  their  proper  control,  or  as  troops  or  companies,  as  author- 
ized by  this  Act,  for  the  Regular  Army.  The  President  is  further  authorized, 
Ih  his  discretion,  to  form  companies,  organized  as  are  companies  of  the  Regular 
Army,  in  squadrons  or  battalions,  with  officers  and  noncommissioned  officeis 
corresponding  to  similar  organizations  In  the  Cavalry  and  Infantry  arms.  The 
total  number  of  enlisted  men  In  said  native  organizations  shall  not  exceed  twelve 
thousand,  and  the  total  enlisted  forces  of  the  line  of  the  Army,  together  with  such 
native  force,  shall  not  exceed  at  any  one  time  one  hundred  thousand." 

4.  It  appears  from  these  three  acts  that  the  persons  in  military  service 
included  within  the  terms  of  the  soldiers'  and  sailors*  civil  relief  act  9Ufyra, 
are  those  who  were  on  the  date  of  the  passage  of  that  act,  or  should  thereafter 
become  a  part  of  the  military  or  naval  forces  of  the  United  States ;  that  the  Army 
of  the  United  States  included  the  land  forces  authorized  by  law,  and  that  the 
Philippine  Scouts  are  natives  of  the  Philippine  Islands  enlisted  under  authority 
ot  the  President  for  service  in  the  Army,  with  such  officers  as  the  President 
shall  deem  necessary  for  control  of  troops  or  companies  as  authorized  for  the 
Regular  Army.  The  authority  is  given  for  the  formation  of  companies  with 
officers  and  noncommissioned  officers,  corresponding  to  similar  organizations 
in  the  Volunteer,  Cavalry,  and  Infantry  arms.  The  provision  relating  to  the 
number  of  enlisted  men  in  the  line  of  the  Army  is  a  clear  indication  that  these 
scouts  are  to  be  considered  a  part  of  the  military  forces  of  the  United  States : 

"The  total  number  of  enlisted  men  in  said  native  organizations  shall  not 
exceed  twelve  thousand,  and  the  total  enlisted  forces  of  the  line  of  the  Army, 
together  with  such  native  force,  shall  not  exceed  at  any  one  time  one  hundred 
thousand." 

The  majors  must  be  selected  from  captains  of  the  line  of  the  Regular  Army, 
while  captains  are  expressly  stated  by  statute  to  belong  to  "the  Military 
Establishment"    The  act  approved  May  16, 1908  (85  Stat  163),  provides: 

"  The  office  of  captain  in  the  Philippine  Scouts  is  hereby  created  as  a  grade 
of  rank  in  the  Military  Establishment" 

The  act  of  February  2,  1901,  sufn-a,  provides  for  the  selection  and  making  of 
provisional  appointments  of  squadron  and  staff  officers,  first  and  second  lieu- 
tenants from  the  Regular  Army  and  volunteers,  and  for  provisional  appoint- 
ments also  as  fli*st  and  second  lieutenants  of  natives  with  pay  and  allowances 
to  be  fixed  by  the  Secretary  of  War ;  while  by  the  act  of  May  16,  1908,  supra, 
provisional  appointments  may  be  made  from  officers  of  the  grade  of  first  and 
second  lieutenants  in  the  Scouts.  This  manifests  the  purpose  of  Congress  to 
include  the  Philippine  Scouts  and  their  officers  in  the  Army  of  the  United 
States. 

Various  appropriation  bills  have  carried  large  appropriations  for  the  pay  of 
officers  and  men  of  the  Philippine  Scouts.  That  it  was  the  intention  of  Con- 
gress to  classify  these  Scouts  as  a  part  of  the  military  forces  of  the  United 
States  is  evidenced  by  section  3,  act  amending  the  war-risk  insurance  act  ap- 
proved June  25, 1918  (40  Stat.  609,  610). 

"That  the  provisions  of  this  article  shall  apply  to  all  enlisted  men  in  the 
military  or  naval  forces  of  the  United  States  except  the  Philippine  Scouts,  the 
insular  force  of  the  Navy,  and  the  Samoan  native  guard  and  band  of  the  Navy." 

The  inquiry  contained  in  the  papers  herein  refers  to  the  "  Philippine  In- 
fantry "  and  designates  It  as  "  a  separate  division  similar  to  the  police  service." 

If  this  reference  to  the  Philippine  Infantry  is  intended  to  Include  the  Philip- 
pine Constabulary,  there  is  no  doubt  that  that  organization  is  not  a  part  of 
tjjo  military  forces  of  the  United  States. 

.').  I  am  of  the  opinion  that  officers  of  the  Philippine  Scouts  are  Included 
within  the  provisions  and  entitled  to  the  benefit  of  the  soldiers*  and  sailors* 
civil  relief  act,  approved  March  8,  1918. 
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ABin  BANDS:  Authority  of  Preiidemt  to  Prescribe,  In  Sigmal  Corps. 

The  President  has  authority,  under  the  Signal  Corps  act  of  July  24,  1917 
<40  Stat.  243,  244),  to  prescribe  bands,  or  the  personnel  from  which  bands  may 
be  organized,  for  diyisions,  brigades,  regiments,  wings,  squadrons,  battalionsi 
companies,  and  flights  of  the  Aviation  Section  of  the  Signal  Corps,  and  the 
strength,  or  personnel,  of  such  bands  may  be  such  aji  the  President  in  his  dis- 
cretion may  prescribe. 
• 

822.9.  July  25, 1918. 

[Memorandum  for  the  War  Plani  DiTlslon,  General  Staff.) 

Subject :  Bands  for  the  Aviation  Section  of  the  Signal  Corps. 

1.  With  request  for  an  opinion,  Lieut.  Col.  Merrill  has  left  at  this  office  a 
letter  under  date  of  July  5,  1918,  from  the  Director  of  Military  Aeronautics  to 
The  Adjutant  General  of  the  Army,  indorsed  to  the  Cliief  of  Staff.  By  this 
letter  the  Director  of  MiUtary  Aeronautics  requests  that  authority  be  issued 
for  82  bands  in  the  Aviation  Section  of  the  Signal  Corps ;  that  the  strength  of 
such  bands  be  that  prescribed  in  the  Tables  of  Organizations  for  bands  of  the 
Engineer  and  Coast  ArtUlery  Corps ;  and  that  such  bands  be  stationed  at  such 
posts  as  may  be  designated  by  the  Director  of  MiUtary  Aeronautics. 

2.  Section  8  of  "An  act  to  authorize  the  President  to  increase  temporarily 
the  Signal  Corps  of  the  Army  ♦  ♦  ♦  ,"  approved  July  24,  1917  (40  Stat. 
243,  244),  provides: 

'*  That  to  provide  the  additional  enlisted  men  required  by  this  act,  the  President 
is  authorized  to  raise  and  maintain  by  voluntary  enUstment  or  by  draft  such 
inumber  of  enUsted  men  as  he  may  deem  necessary  and  to  embody  them  into 
organizations  hereinafter  provided  for  in  section  four." 

Section  4  of  said  act  is  as  follows : 

"  That  the  President  is  hereby  authorized  to  appropriately  officer  and  organize 
the  personnel  of  the  Signal  Corps  into  such  number  of  divisions,  brigades, 
regiments,  wings,  squadrons,  battaUons,  companies,  and  flights  as  may  be 
necessary,  and  to  Increase  or  decrease  the  number  of  organizations  prescribed 
for  the  divisions,  brigades,  regiments,  wings,  squadrons,  battalions,  companies, 
and  flights,  and  to  prescribe  such  new  and  different  organizations  and  personnel 
for  divisions,  brigades,  regiments,  wings,  squadrons,  battalions,  companies,  and 
flights  as  the  efficiency  of  the  service,  may  require. 

"The  President  is  further  authorized  to  organize  such  headquarters  and 
headquarters  detachments  for  divisions,  brigades,  regiments,  wings,  squadrons, 
battalions,  companies,  and  flights  as  may  be  necessary,  and  to  prescribe  new 
and  different  organizations  for  such  headquarters  and  headquarters  detach- 
ments whenever  the  efficiency  of  the  service  may  require." 

The  aforesaid  language  seems  to  give  practically  unlimited  power  to  the 
President  In  the  organization  of  the  Signal  Corps.  He  can  organize  its  per- 
sonnel into  as  many  divisions,  regiments,  brigades,  wings,  squadrons,  bat- 
talions, companies,  and  flights  as  he  shall  deem  necessary.  Thus  any  one  of 
these  units  may  contain  as  many  minor  units  as  he  shall  determine;  and  by 
selecting  his  divisor,  the  basic  flight  unit  may  be  made  to  contain  such  number 
of  men  as  he  shall  desire.  He  may  Increase  or  decrease  the  number  of  organi- 
zations theretofore  prescribed  for  any  one  of  these  units.  And  he  may  pre- 
scribe new  and  different  organizations  and  personnel  for  any  one  of  these 
units.  Although  the  language  used  quite  clearly  Indicates  that  the  typical 
organizations  theretofore  prescribed  are  to  be  continued,  it  just  as  clearly  indi- 
cates that  each  organizational  unit  as  theretofore  existing  may  be  changed  in 
any  way  the  President  sees  flt ;  for  if  he  may  increase  or  decrease  the  number 
of  typical  organizations  in  such  unit  and  may  prescribe  new  and  different 
organizations  and  personnel  for  such  unit,  it  is  not  apparent  how  any  limita- 
tion whatsoever  is  placed  upon  the  President's  discretion  in  the  organization 
of  the  Signal  Corps,  except  that  divisions  must  continue  to  be  made  up  of  bri- 
gades, brigades  must  continue  to  be  made  up  of  regiments,  etc.  But  the 
number  of  brigades  composing  the  division,  the  number  of  regiments  com- 
posing the  brigade,  and  the  number  of  minor  units  composing  each  of  the 
next  higher  units  he  may  Increase  or  decrease  at  will,  and  for  each  unit  he 
may  prescribe  organizations  not  before  known  to  It  and  personnel  not  before 
known  to  it 
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*New  and  different  organizations"  must  mean  organizations  other  than  the 
typical  ones  of  companies,  battalions,  regiments,  etc.  What  is  an  organization, 
then,  in  the  sense  in  whidi  that  word  is  used  in  the  clause  giving  authority  to 
prescribe  new  and  different  organizations,  is  not  to  be  determined  by  any  tech- 
nical ^definition  theretofore  attached  to  that  word  In  Army  nomenclature.  The 
word  must  be  defined  according  to  its  ordinarily  accepted  meaning.  Thus 
considered,  a  band  is  an  organization.  Band  leaders,  assistant  band  leaders, 
drum  majors,  band  sergeants,  band  corporals,  and  musicians,  first,  second, 
and  third  class,  are  personnel  For  such  units  as  are  named  in  the  statute 
above  quoted  bands  may  be  prescribed  or  such  personnel  may  be  prescribed  as 
would  go  to  make  up  band  organizations. 

3.  I  am  therefore  of  the  opinion  that  the  President  has  authority  to  prescribe 
bands,  or  the  personnel  from  which  bands  may  be  organized,  for  divisions, 
brigades,  i-egiments,  wings,  squadrons,  battalions,  companies,  and  fiights  of 
the  Aviation  Section  of  ttie  Signal  Corps,  and  that  the  strength  or  personnel 
of  such  bands  may  be  such  as  the  President  in  his  discretion  may  prescribe. 
The  stationing  of  these  bands  will  be  determined  by  the  same  authority  that 
determines  the  stationing  pf  the  other  troops  belonging  to  the  enUsted  forces 
of  the  Aviation  Section  of  the  Signal  Ck)rps. 


APPBOPBIATIONS:   Contingencies,   Headqaarters   of  Military   Depart- 
ments, Distriets,  and  Taetloal  Commands. 

The  appropriation  for  "  Ck>ntlngencies,  headquarters  of  military  department, 
districts,  and  tactical  commands"  (40  Stat  845,  846),  covers  headquarters  of 
the  several  military  departments,  territorial  districts,  tactical  divisions,  and 
brigades.  No  fund  can  be  allotted  from  this  appropriation  to  "  the  headquarters 
of  camps  and  cantonments  "  where  there  is  not  a  tactical  division  or  brigude. 
As  the  appropriation,  however,  expressly  covers  territorial  districts,  allotments 
may  be  made  from  the  appropriation  to  Ooast  Artillery  district  headquarters. 

112.4. 

War  Department,  J.  A.  G.  O.,  July  25,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  as  to  the  legality  of  allotlng  and  ex- 
pending money  appropriated  for  "Contingencies,  headquarters  Of  military  de- 
partments, districts,  and  tactical  commands"  (act  of  July  9,  1918,  40  Stat.  845, 
846) ,  "  for  headquarters  of  camps  and  cantonments."  It  is  explained,  that  many 
of  the  camps  at  present  have  no  division  headquarters  at  such  camps,  but  that 
those  camps  designated  as  replacement  camps  have  need  of  contingent  money 
as  much  as  camps  containing  division  headquarters,  and  that  the  appropria- 
tions for  last  yea^  were  allotted  to  division  headquarters  and  as  all  camps 
contained  divisions  at  that  time,  the  question  of  allotting  money  to  camp  head- 
quarters did  not  arise  then. 

2.  The  appropriations  in  terms  cover  headquarters  of  the  several  military 
departments,  territorial  districts,  "  tactical  divisions  ,and  brigades."  No  funds 
can  therefore  be  allotted  from  this  appropriation  to  **  the  headquarters  of  camps 
and  cantonments  "  where  there  is  not  a  "  tactical  division  or  brigade."  As  the 
appropriation  expressly  covers  territorial  districts,  it  Is  the  opinion  of  this 
office  that  allotments  may  be  made  from  the  appropriation  to  Coast  Artillery 
district  headquarters. 


INSIONIA  OF  MERIT:  Aoeeptance  of  Distinguished  Service  Medals  from 
Foreign  Countries. 

No  citizen  of  the  United  States  holding  an  office  of  profit  or  trust  under  the 
Government,  can,  "without  the  consent  of  Congress,  accept  of  any  present, 
emolument,  office,  or  title,  of  any  kind  whatever,  from  any  Icing,  prince,  or 
foreign  state"  (Fed.  Const,  of  U.  S.,  art.  1,  sec.  9,  cl.  8).  The  Army  appropria- 
tion act,  approved  July  9,  1918,  40  Stat.  845,  872,  provides : 

"  ♦  ♦  ♦  that  any  officer  or  enlisted  man  of  the  military  forces  of  the 
United  States  is  hereby  authorized  to  accept  and  wear  any  medal  or  decoration 
heretofore  bestowed  by  the  Government  of  any  of  the  nations  concurrently  en- 
gaged with  the  United  States  in  the  present  war.** 
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A  decoration  bestowed  prior  to  the  passage  of  the  act  on  an  officer  of  the 
United  States  Army  by  the  Government  of  a  nattbn  concurrently  engaged  with 
the  United  States  In  the  present  war  comes  strictly  within  the  provlisionB  of 
the  statute  permitting  the  decoration  to  be  accepted  and  worn. 

210.6. 

War  Department,  J.  A.  G.  O.,  July  25,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  the  question  whether  a  decora- 
tion of  Knight  Ck)mmander  of  the  Order  of  Nichan  el  Anouar,  conferred  by  the 
Republic  of  Prance,  under  date  of  February  20,  1901,  on  Ool.  William  E. 
Horton,  Quartermaster  Ck>rps,  National  Army,  who  was  a  captain  at  the  time, 
may  be  accepted  and  worn  by  him. 

From  the  papers  in  reference  it  appears  that  on  February  20,  1901,  the 
French  Republic,  in  recognition  of  the  services  of  Col.  William  B.  Horton,  in 
the  recovery  of  the  body  of  Baron  Du  Marais,  a  citizen  of  France,  who  was 
assassinated  by  the  Insurgent  Filipinos  in  1899,  conferred  on  CJol.  Horton,  the 
decoration  of  Knight  Commander  of  the  Order  of  Nichan  el  Anouar. 

2.  Article  1,  section  9,  clause  8,  of  the  Federal  Constitution,  provides : 

"No  title  of  nobility  shall  be  granted  by  the  United  States,  and  no  person 
holding  any  office  of  profit  or  tru^t  under  them  shall,  without  the  consent  of 
the  Congress,  accept  of  any  present,  emolument,  office,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  State." 

The  act  of  Congress  approved  July  9,  1918  (40  Stat.  845,  872),  making  ap- 
propriations for  the  support  of  the  Army  for  the  fiscal  year  ending  June  80, 
1919,  under  the  subtitle  "Medals  of  honor,  distinguished-service  crosses,  and 
distinguished-service  medals,"  inter  alia,  provides: 

"That  any  and  all  members  of  the  military  forces  of  the  United  States 
serving  in  the  present  war  be,  and  they  are  hereby  permitted  and  authorized 
to  accept,  during  the  present  war  or  within  one  year  thereafter,  from  the 
Government  of  any  of  the  countries  engaged  in  war  with  any  country  with 
which  the  United  States  is  or  shall  be  concurrently  likewise  engaged  in  war, 
such  decorations,  when  tendered,  as  are  conferred  by  such  Government  upon 
the  members  of  its  own  military  forces;  and  the  consent  of  Congress  required 
therefor  by  clause  eight  of  section  nine  of  Article  1  of  the  Constitution  Is  hereby 
expressly  granted:  Provided,  That  any  officer  or  enlisted  man  of  the  military 
forces  of  the  United  States  is  hereby  authorized  to  accept  and  wear  any  medal 
or  decoration  heretofore  bestowed  by  the  Government  of  any  of  the  nations 
concurrently  engaged  with  the  United  States  in  the  present  war." 

Prior  to  the  passage  of  this  act  of  Congress,  the  invariable  holding  of  this 
office  has  been  that  decorations  such  as  was  conferred  on  Ool.  William  B. 
Horton  should  not  be  accepted  or  worn  without  the  express  consent  of  Con- 
gress. The  act  of  July  9,  1918,  supra,  gives  this  express  consent  and  meets  the 
requirements  of  article  1,  section  9,  clause  8  of  the  Federal  Constitution  re- 
specting the  acceptance  of  decorations  of  this  kind.  The  decoration  conferred 
on  Col.  Horton  having  been  heretofore  bestowed  on  a  military  officer  of  the 
United  States  by  the  Government  of  a  nation  concurrently  engaged  with  the 
United  States  in  the  present  war,  the  case  comes  strictly  within  the  provisions 
of  the  statute  permitting  the  decoration  to  be  accepted  and  worn. 

3.  It  is  the  opinion  of  this  office  that  there  is  no  legal  objection  to  Ool. 
William  E.  Horton  accepting  and  wearing  the  decoration  of  Knight  Commander 
of  the  Order  of  Nichan  el  Anouar  conferred  on  him  under  date  of  February 
20,  1901,  by  the  Republic  of  France. 


INSIGNIA  OF  MERIT:  Foreign  Service  Chevrons. 

The  opinion  of  the  Judge  Advocate  General  as  to  foreign  service  chevrons  (Ops. 
J.  A.  G.  421,  July  25, 1918),  has  been  superseded  by  War  Department  order  dated 
September  25,  1918.  The  "  theater  of  operations  "  is  construed  by  the  General 
Staff  as  not  including  the  transport  service.  The  following  are  not  entitled  to 
foreign  service  chevrons  in  respect  of  the  service  specified:  (a)  An  officer  or  sol- 
dier who  leaves  the  port  of  the  United  States  for  overseas  duty  and  who  is  through 
some  cause,  such  as  the  disabling  of  the  ship,  compelled  to  return  to  the  United 
States  without  reaching  a  foreign  port ;  (&)  an  officer  or  soldier  who  has  reached 
a  foreign  port  but  who  has  returned  to  the  United  States  without  having  de- 
barked ;  (c)  an  officer  or  soldier  who  has  left  the  United  States  and  proceeded  as 
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for  as  some  intermediate  port,  such  as  Halifax,  and  returned  to  the  United 
States;  (d)  an  officer  or  soldier  on  courier  service  between  this  country  and 
England ;  (e)  an  officer  or  soldier  doing  courier  service  between  this  country  and 
France;  (H  an  officer  or  soldier  permanently  on  duty  between  ports  of  embark- 
ation in  the  United  States  and  ports  of  embarkation  abroad.  (See  G.  O.  No.  63, 
W.  D.  1918,  amending  G.  O.  No.  6,  W.  D.  1918;  par.  Ill,  General  Headquarters 
Order,  No.  78,  A.  E.  F.,  France,  May  10,  1918 ;  sec.  249,  Field  Service  Regulxk- 
tlons,  1914.) 

421.  Jtoy  25,  19ia 


OFFICE:  Eligibilitr  to  Commission  in  National  Army  of  Cadet  Blseharged 
from  United  States  Military  Academy. 

Section  1325,  Revised  Statutes,  was  so  modified  by  a  provision  in  the  act  of 
August  11,  1916  (39  Stat.  493),  that  a  cadet  discharged  from  the  United  States 
Military  Academy  for  deficiency  In  studies  Is  not  now  ineligible  for  appointment 
in  the  National  Army  before  his  class  at  the  academy  is  graduated  and  com- 
missioned. "^ 

210.1, 

AVar  Department,  J.  A.  G.  O.,  July  23, 1918.— To  The  Adjutant  General 

1.  The  accompanying  papers  present  the  question  whether  one  who  has  been 
dk^charged  from  the  United  States  Military  Academy  for  deficiency  in  studies  is 
thereby  rendered  ineligible,  under  the  provisions  of  section  1325,  Revised  Statutes, 
for  appointment  in  the  National  Army  before  his  class  at  the  academy  is  gradu- 
at(Hl  and  commissioned. 

Tlie  question  arises  in  the  case  of  Ex-Cadet  B,  who  was  dismissed  from  the 
acndomy  June  28, 1918,  for  deficiency  in  mathematics  and  who  now  applies  for  a 
commission  In  the  United  States  Army. 

2.  Section  1325,  Revised  Statutes,  Is  as  follows : 

"  No  cadet  who  Is  reported  as  deficient,  in  either  conduct  or  studies,  and  recom- 
mended to  be  discharged  from  the  Academy  shall,  unless  upon  recommendation 
of  the  academic  board,  be  returned  or  reappointed  or  appointed  to  any  place  in 
the  Army  before  his  class  shall  have  left  the  Academy  and  received  Ui^r  com- 
missions." 

This  section  of  the  Revised  Statutes  was  modified  by  a  provision  contained  in 
the  net  of  August  11, 1916  (39  Stat  493),  which  reads  as  follows : 

"  Nothing  contained  in  section  thirteen  hundred  and  twenty-five  of  the  Revised 
Statutes  shall  render  ineligible  any  former  cadet  honorably  discharged  from  the 
Military  Academy  for  deficiency  in  studies,  if  otherwise  qualified,  as  a  civilian 
candidate  for  appointment  to  any  vacancy  in  the  grade  of  second  lieutenant 
under  class  six  of  the  national-defense  Act  approved  June  third,  nineteen  hundred 
and  sixteen." 

3.  It  is  obvious  that  the  purpose  of  section  1325.  Revised  Statutes,  was  to  pre- 
vent a  former  cadet,  who  has  been  reported  deficient  in  either  conduct  or  studies 
at  the  Military  Academy  and  discharged  therefrom,  from  being  appointed  In  the 
Regular  Army  with  a  date  of  rate  anterior  to  that  to  be  received  in  due  course 
by  the  members  Of  his  class  at  the  academy.  There  is  nothing  to  Indicate  that 
the  statute  concerns  itself  with  appointments  in  other  forces  which  are  but 
temporary  in  their  nature.  To  hold  that  section  1325,  Revised  Statutes,  would 
prevent  a  cadet  discharged  from  the  Academy  from  appointment  in  the  National 
Army  prior  to  the  graduation  and  commission  of  his  class  would  be  conferring 
no  protection  whatever  upon  his  classmates  and  might  result  In  depriving  the 
Federal  Government  of  highly  valuable  services  during  the  present  emergency. 

4.  Such  a  view  can  not  be  supported  in  reason,  and  it  Is  therefore  given  as  the 
opinion  of  this  office  that  section  1325,  Revised  Statutes,  has  no  relation  whatever 
to  appointments  in  the  National  Army. 


APPROPRIATIONS:  Signal  Corps;  Telephone  Serrlee  at  Plants  for  the 
Manufaetare  of  Munitions  of  War. 

The  Signal  Corps  should  provide,  at  the  expense  of  Signal  Ck)rps  funds,  tele- 
phone service  at  plants  for  the  manufacture  of  munitions  of  war  under  the  con- 
trol and  operation  of  the  War  Department  The  Army  appropriation  act  (40 
Stat  845,  847)  authorizes  the  installation  of  telephone  apparatus  and  service 
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"  at  any  post  *  *  *  or  other  office  or  station  of  the  Army."  The  explosives 
plant  at  Nltro,  W.  Va,,  Is  a  Goyemment  plant,  under  the  operation  of  the  War 
Department,  and  Is  an  adjunct  of  the  Aimy  service  and  can  f&lrly  be  construed 
as  being  within  the  purview  of  the  language  above  quoted. 

488.2. 

War  Department,  J.  A.  G.  O.,  July  26,  1918.— To  The  Adjutant  GeneraL 

1.  The  opinion  of  this  office  Is  desired  on  the  question  whether  the  Signal 
Corps  should  provide  telephone  service  at  the  explosive  plant  0,  Nitro,  W.  Va., 
of  which  Thompson-Starrett  Co.  Is  "agent,  construction  manager"  for  the 
Government.  The  Thompson-Starrett  Co.  has  requested  of  the  Signal  Corps 
that  a  switchboard  containing  three  trunks  and  four  terminals  be  installed 
and  the  Signal  Corps  questions  Its  authority  under  the  provisions  of  Bui.  No.  21, 
W.  D.  1918,  to  Install  telephone  service  at  manufacturing  plants  of  the  War 
Department  at  the  expense  of  Signal  Corps  funds. 

2.  The  bulletin  referred  to  by  the  Chief  Signal  Officer,  Bui.  No.  21,  W.  D. 
1918,  directs  the  transfer  from  the  Quartermaster  Corps  to  the  Signal 
Corps  of  all  matters  pertaining  to  the  making  of  contracts  and  the  payment 
of  bills  for  telephone  service  for  all  branches  of  the  Army  except  the  local 
business  at  Washington^  D.  C,  and  toll  messages  pertaining  to  the  office  of  the 
Secretary  of  War.  The  real  question  Is  whether  the  appropriation  for  telephone 
service  under  the  Chief  Signal  Officer  (40  Stat  845, 847)  Is  available  for  the  pay- 
ment for  telephone  service  at  the  manufacturing  plant  mentioned.  The  lan- 
guage of  the  appropriation  Is  as  follows: 

"  ♦  ♦  •  Telephone  apparatus,  including  rental  and  payment  for  com- 
mercial, exchange,  message,  trunk  line,  long  distance,  and  leased  line  telephone 
service  at  or  connecting  any  post,  camp,  cantonment,  depot,  arsenal,  head- 
quarters, hospital,  aviation  station,  or  other  office  or  station  of  the  Army,  ex- 
cepting local  telephone  service  for  the  various  bureaus  of  the  War  Department 
In  the  District  of  Columbia  and  toll  messages  pertaining  to  the  office  of  the 
Secretary  of  War." 

In  the  opinion  of  this  office  this  language  Is  sufficiently  comprehensive  to 
Include  plants  for  the  manufacture  of  munitions  of  war  under  the  control  and 
operation  of  the  War  Department  The  explosive  plant  at  Nitro,  W.  Va.,  Is  a 
Government  plant  under  the  operation  of  the  War  Department,  and  Is  an 
adjunct  of  the  Army  service,  and  I  think  it  is  fairly  embraced  within  the 
language  "or  other  office  or  station  of  the  Army."  In  the  opinion  of  this 
office,  therefore,  the  necessary  telephone  service  for  this  plant  should  be  In- 
stalled by  the  Signal  Corps  at  the  expense  of  Signal  Corps  funds. 


GITILIAN  EMPLOYEES :  Accrual  of  Leave  when  Absent  in  Military  Service. 

Civilian  employees  at  arsenals,  who  are  drafted  Into  the  military  service 
and  who  upon  being  discharged  from  military  service  return  to  the  arsenal 
for  duty,  should  be  considered  as  having  been  on  continuous  duty  in  determin- 
ing their  leave  status.  The  provision  of  the  act  of  August  29.  1916  (39  Stat 
656,  617,  618),  should  not  be  so  strictly  construed  as  to  deprive  any  employee 
of  its  benefits  who  has  been  drafted  into  the  military  service  and  is  subsequently 
released  and  who  thereupon  immediately  returns  to  the  same  employment 

230.54. 

War  Department,  J.  A,  G.  O.,  July  26,  1918.— To  The  Adjutant  General. 

1.  In  the  accompanying  communication  the  Chief  of  Ordnance  has  submitted 
the  following  question  relating  to  leaves  of  absence  of  arsenal  employees  on 
which  he  desires  the  opinion  of  this  office: 

"(a)  H.  J.  Cloudman  was  employed  at  the  Springfield  armory  on  July  9, 
1917.  Upon  receipt  of  notice  from  his  draft  board.  New  Haven,  Conn.^  he  left 
the  armory  in  August  for  Camp  Devens,  Mass.,  and  subsequently  was  at  the 
southern  training  camp  for  a  given  period.  In  January,  1918,  Mr.  Cloudman 
returned  to  Springfield  and  again  entered  the  employ  of  the  armory.  The  ques- 
tion arises  as  to  whether  Mr.  Cloudman  is  entitled  to  credit  for  continuous 
service,  in  so  far  as  it  affects  the  attaining  of  leave  statua 

"(&)  May  the  arsenal  authorities  grant  leave  of  absence  without  pay  to  men 
entering  the  military  service  and  upon  their  return  to  their  employment  in  the 
arsenal  allow  these  men  credit  for  two  and  one-half  days  per  month  for  the  time 
they  have  worked  in  the  arsenals? 
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2.  The  rights  of  employees  of  armories  and  arsenals  in  respect  of  leaves  of 
absence  are  governed  by  the  following  provisions  contained  in  the  act  of  Angnst 
29,  1916  (89  Stat  056,  617,  618) : 

"  That  each  and  every  employee  of  the  navy  yards,  gun  factories,  naval  stations, 
and  arsenals  of  the  United  States  Government  is  hereby  granted  thirty  days* 
leave  of  absence  each  year,  without  forfeiture  of  pay  during  such  leave:  Pro- 
vided further^  That  it  shall  be  lawful  to  allow  pro  rata  leave  only  to  those  serv- 
ing twelve  consecutive  months  or  more :  And  provided  further^  That  in  all  cases 
the  heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave  can 
best  be  allowed :  And  provided  further^  That  not  more  than  thirty  days'  leave  with 
pay  shall  be  allowed  any  such  employee  in  one  year:  Provided  furtfier.  That 
this  provision  shall  not  be  construed  to  deprive  employees  of  any  sick  leave  or 
legal  holidays  to  which  they  may  now  be  entitled  under  existing  law." 

The  particular  clause  to  be  construed  in  this  connection  is  the  proviso,  '*  That  it 
shall  be  lawful  to  allow  pro  rata  leave  only  to  those  serving  twelve  consecutive 
months  or  more."  This  means  ordinarily  and  primarily  that  an  employee  at  one 
of  the  establishments  mentioned  must  have  served  twelve  consecutive  months  in 
such  establishment  before  he  shall  be  entitled  to  any  leave  of  absence  with  pay. 
However,  it  Is  the  view  of  this  office  that  the  statute  should  not  be  so  strictly  con- 
strued as  to  deprive  any  employee  of  its  benefits  who  has  been  drafted  into  the 
military  service  and  is  subsequently  released  and  who  thereupon  immediately 
returns  to  the  same  employment  In  such  case  the  purposes  of  the  statute  will 
be  substantially  fulfilled  if  the  employee  is  required  to  complete  a  year's  service 
at  the  armory  before  being  granted  leave  with  pay,  his  military  service  being 
regarded,  for  purposes  of  fixing  his  leave  status,  as  not  1)reaking  the  con- 
tinuity of  his  service  at  the  armory.  Therefore,  If  Mr.  Cloudman's  absence  from 
the  armory  from  July  9,  1917,  to  January,  1918,  was  not  voluntary  but  was  due 
to  his  having  been  required  to  report  for  military  service,  it  is  the  view  of  this 
office  that  upon  his  return  to  the  armory  after  his  release  from  military  duty, 
he  should  be  given  credit  for  his  prior  consecutive  service  at  the  armory,  which 
was  interrupted  by  his  military  service,  and  that  upon  completing  the  required 
service  of  "twelve  consecutive  months"  at  the  armory  he  could  be  legally 
granted  leave  of  absence  with  pay.  Question  (a)  is  answered  accordingly.  As 
to  question  (&),  I  do  not  think  it  would  affect  the  employee's  rights  in  the 
premises  to  grant  him  leave  of  absence  without  pay  during  his  military  service. 
His  rights  would  be  governed  by  the  principles  Just  stated  in  reference  to  Mr. 
Cloudman's  case. 

OOT£BNMENT  AGENCIES:  Post  Exchange,  War  Prison  Barracks. 

In  Special  Regulations,  No.  59,  1917,  page  12,  it  is  clear  that  these  post  ex- 
changes are  authorized  and  permitted  for  the  purpose  of  supplying  troops  and  en- 
listed men  at  reasonable  prices  wiUiin  certain  conveniences  and  luxuries  not 
supplied  by  the  Government.  These  exchanges  can  only  be  conducted  for  the 
benefit  of  troops  and  enlisted  men.  An  exchange  conducted  at  the  war  prison 
barracks  does  not  come  within  the  Regulations  relating  to  post  exchanges,  but 
there  is  no  legal  reason  why  exchanges  at  war  prison  barracks  should  not  be 
permitted  to  continue  so  long  as  Uie  purpose  of  the  exchange  is  to  confer  benefits 
upon  the  prisoners. 

831.3. 

War  Department,  J.  A.  G.  O.,  July  26,  1918.— To  The  Adjutant  General. 

1.  In  your  communication  of  the  seventeenth  instant  you  submit  several  ques- 
tions arising  from  the  report  of  the  Inspector  General  relative  to  post  exchanges 
at  War  Prison  Barracks  No.  2,  Fort  Oglethorpe.  The  two  several  questions  sub- 
mitted are: 

(a)  Can  a  retired  officer  be  placed  in  charge  of  an  exchange  for  war  prison- 
ers In  view  of  the  provisions  of  Bulletin  No.  17  W.  D.  1913? 

(b)  " The  exchange  is  not  run  in  a  businesslike  or  provident  way,  in  that  the 
prices  are  based  on  sales  at  a  very  small  fraction  above  cost,  the  intention  being 
to  earn  no  profit  •  ♦  •  It  is  suggested  that  the  exchange  be  put  upon  a 
baHls  of  operation  of  a  10  per  cent  profit  above  cost  Profits  could  be  used  for 
the  erection  of  post  exchange  buildings,  buying  motor  trucks,  additions  to  mess, 
and  other  useful  ends  economical  to  the  Government" 

2.  Question  (a).  Bulletin  No.  17  W.  D.  1918,  p.  9,  refers  to  a  decision  of 
the  Judge  Advocate  General  under  date  of  April  8,  1918  (Ops.  J.  A.  G.  88-600). 
The  decision  construed  the  act  of  April  23,  1904  (33  Stat.  259,  264),  which 
provides  that  the  Secretary  of  War  may  assign  retired  officers  of  the  Army  to 
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active  duty  In  recruiting ;  .  ♦  ♦  ♦  and  to  staff  duty  not  involving  service 
with  troops.  It  was  held  that  the  duties  of  a  post  exchange  officer  are  not  dis- 
tinct from  those  of  an  officer  serving  with  troops  and  that  a  retired  Army  officer 
could  not,  therefore*  be  lawfully  assigned  as  a  post  exchange  officer.  It  is,  how- 
ever, enacted  in  the  next  to  the  last  proviso  of  section  24,  act  of  June  8,  1916 
(89  Stat.  166,  188),  "That  In  time  of  war  retired  officers  of  the  Army  may  be 
employed  on  active  duty,  In  the  discretion  of  the  President,  and  when  so  em- 
ployed they  shall  receive  the  full  pay  and  allowances  of  their  grade." 

And  by  the  specific  provisions  of  section  11,  selective  draft  act  of  May  18, 
1917  (40  Stat.  76,  82),  it  is  prescribed  "That  all  existing  restrictions  upon  the 
detail,  detachment,  and  employment  of  officers  and  enlisted  men  of  the  Regular 
Army  are  hereby  suspended  for  the  period  of  the  present  emergency.*' 

So,  clearly,  the  force  and  effect  of  the  decision  of  this  office  of  April  8,  1918, 
embodied  In  Bulletin  No.  17,  W.  D.  1913,  Is  by  virtue  of  these  later  laws  of  no 
avail  during  the  period  of  the  present  emergency. 

It  Is  further  expressly  provided  by  paragraph  5,  Special  Regulations,  No.  62, 
1917,  relating  to  custody  of  war  prisoners  that  "  In  assigning  the  commissioned 
and  enlisted  personnel  to  the  war  prison  barracks  or  camp,  preference  shall  be 
given,  as  far  as  practicable,  to  retired  officers  and  enlisted  men  of  the  Regular 
Army  who  may  be  eligible  for  active  service." 

Therefore,  In  answer  to  question  (o)  there  Is  no  objection  to  placing  retired 
officers'  and  enlisted  men  who  may  be  eligible  for  active  service  in  charge  of 
exchanges  at  war  prison  barracks  or  camps. 

3.  In  answer  to  question  (&)  It  appears  that  the  exchange  which  is  operated 
at  the  prison  barracks  has  never  been  considered  or  treated  as  a  post  exchange 
in  accordance  with  the  Post  Exchange  Regulations.  It  Is,  however,  an  exchange 
conducted  exclusively  for  the  benefit  of  prisoners.  It  further  appears  from  the 
papers  In  reference  that  many  of  the  prisoners  have  little  money  and  small 
opportunity  to  earn  any,  and  that  to  add  10  per  cent  profit  on  articles  sold  would 
be  In  effect  to  deny  such  prisoners  the  opportunity  to  make  necessary  purchases. 
It  Is  further  disclosed  that  profits  of  about  $250,  accumulations  from  fractions 
of  cents,  have  been  turned  Into  the  mess,  and  that  there  Is  monthly  turned  over 
to  those  prisoners  who  have  no  funds  from  $50  to  $75  worth  of  tobacco. 

4.  It  Is  specifically  provided  In  Special  Regulations  No.  59,  1917,  page  12, 
that— 

"  The  primary  purpose  of  the  post  exchange  Is  to  supply  the  troops  at  reason- 
able prices  with  the  articles  of  ordinary  use,  wear,  and  consumption  not  sup- 
plied by  the  Government,  and  to  afford  them  means  of  rational  recreation  and 
amusement.  Its  secondary  purpose  Is,  through  exchange  profits,  to  provide, 
when  necessary,  the  means  for  Improving  the  messes.  The  making  of  large 
profits  for  this  latter  purpose  should  not  be  encouraged.  Undertakings  not  au- 
thorized by  the  Army  Regulations  or  the  orders  or  Instructions  of  the  War 
Department  for  the  pur];)ose  of  accumulating  company  funds  are  prohibited. 

"  When  troops  are  absent  from  posts  the  commanding  officer  thereof  may. 
In  his  discretion,  authorize  the  establishment  of  camp,  regimental,  battalion, 
company,  or  detachment  exchanges. 

"  Such  exchanges  will  be  conducted,  as  far  as  practicable.  In  conformity  to 
these  regulations." 

Clearly,  In  view  of  the  foregoing  Regulations  relating  to  post  exchanges,  they 
are  authorized  and  permitted,  for  the  purpose  of  supplying  troops  and  enlisted 
men  at  reasonable  prices  with  certain  conveniences  and  luxuries  not  supplied 
by  the  Government,  and  while  there  is  no  express  regulation  requiring  such 
exchanges  to  be  located  within  the  limits  of  the  post,  and  In  fact  such  ex- 
changes may  be  located  and  operated  for  the  convenience  of  the  troops  away 
from  the  post.  If  the  necessity  therefor  Is  made  clear  to  the  commanding  officer. 
It  is  apparent  that  such  exchanges  can  be  conducted  only  for  the  benefit  of 
troops  and  enlisted  men,  and  not  for  anyone  not  falling  within  such  a  classifi- 
cation. Therefore,  In  answer  to  question  (6),  an  exchange  conducted  at  the 
war  prison  barracks  does  not  come  within  the  Regulations  relating  to  post 
exchanges.  It  Is  an  exchange  operated  for  the  convenience  of  the  prisoners 
and  exclusively  for  their  benefit.  Even  If  It  were  operated  as  a  post  exchange 
there  Is  no  regulation  requiring  that  any  specific  amount  of  profit  should  be 
made  over  and  above  cost.  In  fact  the  making  of  large  profits  in  a  post  ex- 
change Is  expressly  discouraged  by  the  Army  Regulations.  In  the  operation 
of  the  exchange  at  the  war  prison  barracks  It  appears  that  a  profit  of  $250  has 
been  made  and  turned  over  to  the  Improvement  of  the  mess.  While  there  is 
no  regulation  or  rule  of  the  War  Department  expressly  covering  such  an  ex- 
change, there  is  no  valid  reason  why  the  exchange  as  now  conducted  at  War 
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Prison  Barracks  No.  2  should  not  be  permitted  to  continue,  in  view  of  the 
purposes  for  which  it  is  operated  and  the  benefits  which  it  confers  upon  the 
prisoners  there  confined,  unless,  of  course,  its  operation  should  be  thought  to  be 
in  conflict  with  good  discipline  or  contrary  to  what  is  considered  the  best  policy 
which  should  prevail  in  the  control  of  prisoners  of  war. 


INTOXICATING  LIQUORS:  Military  Camps,  Within  Meaning  of  Presiden- 
tial  Begalation;  United  States  Military  Academy. 

The  President's  regulations  with  respect  to  intoxicating  liquors  near  military 
camps  do  not  apply  to  the  United  States  Military  Academy  at  West  Point.  At 
West  Point  there  is  not  a  military  camp  within  the  meaning  of  section  12  of 
the  selective  draft  act  of  May  18,  1917  (40  Stat  76,  82).  The  regulations  apply 
to  military  camps  at  which  250  officers  and  enlisted  men  have  been  or  shall  be 
stationed  for  more  than  30  consecutive  days.  A  cadet  is  neither  an  officer  nor 
an  enlisted  man. 

250.1. 

War  Department,  J.  A.  G.  C,  July  26^1918.— To  The  Adjutant  General. 

1.  You  submit  for  remarlc  a  letter  written  by  E.  0.  Oaipenter  at  Highland 
Falls,  N.  Y.,  on  July  6,*  1918,  to  MaJ.  W.  A.  Gance,  adjutant,  West  Point,  N.  Y., 
with  an  indorsement  by  Col.  S.  E.  Tillman,  superintendent  of  the  Military 
Academy. 

The  letter  and  the  indorsement  disclose  that  the  question  at  issue  is  the 
right  of  a  duly  licensed  liquor  dealer  to  sell  intoxicating  liquors  within  a  certain 
distance  of  lands  owned  by  the  Government  at  Fort  Montgomery.  It  further 
appears  that  the  land  in  question  is  separated  from  the  West  Point  Reserva- 
tion by  a  distance  of  about  3  miles,  and  that  "  it  is  used  throughout  the  sum- 
mer intermittently  as  a  camping  place  for  cadets  and  soldiers,  and  although  the 
same  body  of  troops  does  not  occupy  it  for  80  days  consecutively,  nevertheless, 
it  is  used  for  30  days  and  more  altogether  during  the  summer  by  troops  of 
this  garrison,  the  numbers  ranging  from  100  to  300  and  400." 

2.  The  writer  of  the  letter  and  the  writer  of  the  indorsement  both  assume 
that  the  President's  regulations  with  reference  to  intoxicating  liquors  near 
military  camps  apply  to  the  United  States  Military  Academy  at  West  Point 
In  this  they  are  in  error.  At  West  Point  there  is  not  a  "military  camp"  in 
the  sense  in  which  that  expression  is  used  in  section  12  of  the  selective  draft 

Set  (40  Stat.  76,  S2),  Therefore,  as  the  President's  regulations  are  made  under 
uthority  of  that  section,  they  can  not  apply  to  territory  about  the  West  Point 
Military  Reservation.  Consequently,  even  if  the  lands  situated  at  or  near  Fort 
Montgomery  should  b6  held  to  be  a  part  of  the  United  States  Military  Reserva- 
tion, as  it  is  intimated  they  might  be,  the  territory  about  this  property  would 
not  for  tills  reason  be  subject  to  the  President's  regulations. 

The  data  before  me  shows  only  that  the  United  States  has  an  easement  for 
the  maintenance  of  a  pipe  line  from  these  lands  to  the  military  reservation  at 
West  Point  for  the  purpose  of  piping  water.  For  what  other  purposes  the  lands 
at  Fort  Montgomery  are  used,  except  as  shown  In  the  first  Indorsement  as 
quoted  above,  I  am  not  advised  by  the  correspondence  submitted.  But  definite 
information  upon  this  point  seems  unnecessary  in  view  of  the  facts  submitted ; 
for  under  the  provisions  of  the  recent  presidential  regulations  governing  intoxi- 
cating liquors  near  military  camps,  it  is  provided  that  these  regulations  shall 
apply  only  to  military  camps  at  which  250  officers  and  enlisted  men  have  been 
or  shall  be  stationed  for  more  than  30  consecutive  days. 

The  first  indorsement  states  that  this  property  is  not  used  for  camping  pur- 
[)oses  30  days  consecutively ;  that  It  is  used  intermittently  as  a  camping  place 
for  cadets  and  soldiers;  and  that  It  is  used  for  30  days  and  more  altogether 
during  the  summer  by  troops  of  the  garrison.  A  cadet  is  neither  an  officer 
nor  an  enlisted  man,  and  therefore  can  not  be  considered  in  estimating  the 
number  of  officers  and  enlisted  men  encamped  at  any  time  at  Fort  Montgomery. 
The  number  of  officers  and  enlisted  men  that  are  from  time  to  time  encamped 
there  is  not  stated,  but  in  view  of  the  statement  that  the  place  is  used  only 
intermittently  during  the  summer,  and  that  the  same  body  of  troops  does  not 
occupy  it  for  30  consecutive  days.  It  becomes  clearly  apparent  that  if  these  lands 
at  Fort  Montgomery  are  not  classed  as  a  part  of  the  West  Point  Military 
Reservation,  the  President's  regulations  likewise  have  no  force  or  effect  with 
rosp^  to  the  territory  surrounding  it 
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PAT  AND  ALLOWANCES:  Forfeiture  hj  Ck^nrt-MartUl  Senteaee; 
Bond  Allotments. 

In  the  case  of  enlisted  m^n  sentenced  to  be  dishonorably  discharged  and  to 
forfeit  all  pay  and  allowances,  such  sentence  of  forfeiture  does  not  Include 
Liberty  bond  allotments  already  made.  Soldier's  accounts  for  such  purposes 
are  private,  individual  accounts ;  and  after  such  deposits  are  made  by  the  Gov- 
ernment the  amount  so  deposited  ceases  to  be  subject  to  the  Jurisdiction  of  the 
United  States  as  "pay  and  allowances*'  of  the  allotter.  In  the  absence  of 
some  arrangement  with  the  Treasury  Department  or  the  bank  to  which  such 
flllotments  are  made,  the  Quartermaster  General  has  no  author!^  to  make  re- 
fund of  allotments  in  cases  where  Liberty  bonds  have  not  been  ^itirely  paid 
for;  nor  Is  he  concerned  with  future  payments. 

243. 

War  Department,  J.  A.  Q.  O.,  July  26,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  by  the  Quartermaster  General  on  the 
question  whether  in  the  case  of  enlisted  men  sentenced  to  be  dishonorably  dis- 
charged and  to  forfeit  all  pay  and  allowances  such  sentence  of  forfeiture 
Includes  Liberty  bond  allotments,  or  whether  such  allotments  which  have  been 
deducted  from  the  pay  of  enlisted  men  "  are  to  be  treated  as  deposits.*'  The 
Quartermaster  Genial  states  that  refundment  and  delivery  of  bonds  to  men  so 
discharged  are  being  suspended  pending  a  decision  of  this  question. 

2.  Allotments  of  soldiers  for  payment  on  Liberty  bonds  are  essentially  orders 
upon  the  Government  to  pay  to  some  designated  institution  or  to  the  Secretary 
of  the  Treasury,  as  the  case  may  be,  specified  amounts  from  their  pay,  which 
amounts  are  placed  to  their  credit  as  payments  on  the  bonds  they  have  8ul>- 
scrlbed  for.  Their  accounts  for  this  purpose  are  private,  individual  accounts, 
and  after  such  deposits  are  made  by  the  Government  the  amount  so  deposited 
ceases  to  be  subject  to  the  Jurisdiction  of  the  United  States  as  '*  pay  and  allow- 
ances** of  the  allotter.  If  such  allotments  are  paid  to  a  banking  institution, 
clearly  the  account  becomes  one  between  the  bank  and  the  person  making  the 
allotment,  and  no  sentence  of  a  court-martial  could  reach  funds  so  deposited  to 
the  credit  of  a  soldier.  Upon  the  same  principle,  similar  allotments  paid  td  the 
Secretary  of  the  Treasury  are  beyond  the  reach  of  a  court-martial  sentence. 

8.  The  matter  of  completing  payments  on  Liberty  bonds  after  a  soldier  Is 
dishonorably  discharged  from  the  service,  whether  his  account  be  in  a  banking 
institution  or  in  the  United  States  Treasury,  appears  to  be  one  to  be  adjusted 
between  the  soldier  and  the  bank,  or  the  Treasury  Department,  as  the  case 
may  be.  It  is  not  understood,  therefore,  upon  what  authority  the  Quartermas- 
ter General  contemplates  making  refundments  in  cases  where  Liberty  bonds 
have  not  been  entirely  paid  for.  If  the  bond  has  been  paid  for  and  is  ready  for 
delivery  to  the  soldier  who  has  been  dishonorably  discharged  with  forfeiture 
of  all  pay  and  allowances,  there  is  no  legal  reason  apparent  to  this  office  why 
such  delivery  should  not  be  made,  provided  that  the  soldier  is  not  Indebted  to 
the  United  States. 

ALIENS:  Military  Serrlee;  Alsatian. 

An  Alsatian,  a  citizen  of  Germany,  may,  so  far  as  statute  law  is  concerned, 
enlist  in  our  Army;  but  he  would  be  subject  to  execution  by  Germany  If  cap- 
tured, and  it  is  therefore  the  established  practice  of  the  United  States  not  to 
permit  such  enlistment.  His  having  declared  his  intention  to  become  a  citizen 
of  the  United  States  does  not  alter  his  status  as  a  citizen  of  Germany. 

842.1. 

JULT  27,  1918. 

[Memorandum  for  A8Bl^taIlt  Secretary  of  War.] 

Subject :  Enlistment  of  an  Alsatian. 

1.  The  question  asked  Is  whether  an  Alsatian  who  has  declared  his  intention 
to  become  a  citizen  can  enlist  in  the  Army. 

2.  A  declaration  of  Intention  does^not  confer  citizenship.  This  Alsatian  is 
not  a  citizen  of  the  United  States.    He  is  technically  a  citizen  of  Germany  only. 

8.  There  is  no  statute  preventing  an  alien  enemy  from  enlisting.    It  is  simply 
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a  question  of  policy ;  and  as  a  German  citizen  in  our  Army,  if  captured  by  the 
Germans,  would  be  liable  to  be  executed  as  a  traitor,  the  United  States  now  has 
an  established  practice  not  to  permit  such  a  person  to  enlist 


OFFICE:  Besigrnatlon,  Effeet  of,  upon  Unexecuted  Sentenee. 

The  acceptance  of  the  resigna41on  of  an  officer  of  the  National  Army  under 
general  court-martial  sentence  operates  as  a  constructive  remission  of  any  un- 
executed portion  of  his  sentence. 

210.8 

War  Department,  J.  A.  Q.  O.,  July  27, 1918.— To  The  Adjutlint  General. 

1.  The  accom];>anying  papers  ask  for  the  recommendation  of  this  office  in  the 
matter  of  the  acceptance  of  the  resignation  tendered  by  an  officer  .of  the  National 
Army  in  view  of  the  fact  that  he  is  now  serving  a  sentence  imposed  by  general 
court-martial. 

On  July  2,  L.,  first  lieutenant,  One  hundred  twenty-first  Infantry,  addressed  a 
letter  to  The  Adjutant  General  of  the  Army  through  military  channels  in  which 
the  subject  of  the  letter  was  stated  as  "  resignation."  The  letter  itself  is  in  per- 
tinent part  as. follows: 

"  I  hereby  make  application  that  I  be  relieved  from  the  oath  of  office  as  an 
officer  in  the  National  Guard  of  the  United  States.    *    *    * 

"  With  the  provision  that  I  enlist  in  some  branch  of  the  service,  preferably 
aviation,  I  request  that  this  application  be  granted." 

2.  This  letter  has  been  treated  by  each  officer  through  whom  it  has  passed  as 
a  resignation  by  Lieut.  L.  of  his  commission  in  the  National  Army  and  it  is 
obvious  that,  although  phrased  in  unusual  terms,  the  letter  can  be  construed 
only  as  such  resignation.  The  Adjutant  General,  however,  invites  attention  to 
the  fact  that  the  officer  is  now  serving  a  sentence  imposed  by  general  court- 
martial.  The  order  publishing  the  proceeding^  of  the  court  in  his  case  is 
General  Court-Martial  Orders,  No.  247,  dated  June  14,  1918,  headquarters 
Thirty-first  Division,  Camp  Wheeler,  Ga.,  and  it  recites  that  the  officer  in  ques- 
tion was  sentenced  "to  be  confined  to  his  regimental  area  for  period  of  six 
months  and  to  forfeit  two-thirds  of  his  pay  for  like  period."  The  proceedings  of 
the  court  were  reviewed  by  Maj.  Gen.  Leroy  S.  Lyon,  National  Army.  This 
officer  forwarded  the  papers  in  rderence  and  remar]|^ed  in  the  fifth  indorsement 
hereon  as  follows : 

"  Forwarded,  approved. 

"  It  Is  considered  that  the  acceptance  of  this  resignation  will  be  for  the  best 
interests  of  the  service.    Lieut.  L.  is  24  years  of  age." 

3.  Upon  the  facts  as  stated,  there  can  be  no  sound  objection  to  considering  the 
letter  written  by  Lieut.  L.  as  a  plain  tender  of  the  resignation  of  his  commission 
In  the  National  Army  or  to  the  acceptance  thereof.  The  fact  that  he  is  now 
serving  a  sentence  of  confinement  and  forfeiture  adds  no  legal  complication. 
The  acceptance  of  the  resignation  would  operate  as  a  constructive  remission  of 
any  unexecuted  portion  of  the  sentence  in  this  case. 


PAT  AND  ALLOWANCES:  Expenses  on  Special  Duty  Away  from  Designated 
Post 

Expenses  of  officers,  enlisted  men,  civilian  employees,  and  authorized  agents 
of  the  Bureau  of  Aircraft  Production  sent  on  special  duty  at  home  and  abroad 
are  limited  to  such  expenses  as  are  actually  incurred  and  can  not  exceed  $5  per 
day,  act  of  April  6, 1914  (38  Stat.  312,  318).  The  provisions  of  the  Signal  CJorps 
act  of  July  24, 1917  (40  Stat  243),  do  not  change  the  effect  of  the  former  act. 

245.6. 

War  Department,  J.  A.  G.  O.,  July  27,  1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  office  are  desired  with  reference  to  the  request  of 
the  Director  of  Aircraft  Production,  July  6,  1918,  that  the  decision  of  the 
Comptroller  of  the  Treasury  be  obtained  on  the  question  whether  actual  ex- 
penses in  excess  of  |5  per  day  may  be  paid  to  officers,  enlisted  men,  civilian  em- 
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» 
ployees,  and  authorized  agents  of  the  Bureau  of  Aircraft  Production,  under  the 
following  provision  of  the  act  of  July  24, 1917  (40  Stat.  243,  246) : 

"And  also  for  the  actual  and  necessary  expenses  of  officers,  enlisted  men,  and 
civilian  employees  of  the  Army  and  authorized  agents  sent  on  special  duty 
at  home  and  abroad  for  aviation  purposes,  including  observation  and  investi- 
gation of  foreign  military  operations  and  organization,  manufacture  of  air- 
craft, and  engines,  also  special  courses  in  foreign  aviation  schools  and  manu- 
facturing establishments,  to  be  paid  upon  certificates  of  the  Secretary  of  War 
certifying  that  the  expenditures  were  necessary  for  military  purposes.'* 

He  says  that  the  question  has  arisen  as  to  whether  or  not  it  is  possible  to 
pay  these  officers  and  civilian  employees  in  the  Army  actual  and  necessary  ex- 
penses in  excess  of  the  limit  of  $5  per  day,  in  view  of  the  provision  of  the  act 
of  April  6, 1914  (38  Stat.  312,  318),  reading  as  follows: 

"  On  and  after  July  first,  nineteen  hundred  and  fourteen,  unless  otherwise 
expressly  provided  by  law,  no  officer  or  employee  of  the  United  States  shall  be 
allowed  or  paid  any  sum  in  excess  of  expenses  actually  Incurred  for  subsist- 
ence while  traveling  on  duty  outside  of  the  District  of  Ck>lumbia  and  away 
from  his  designated  post  of  duty,  nor  any  sum  for  such  expenses  actually  in- 
curred in  excess  of  five  dollars  per  day." 

In  submitting  the  question  he  says  that  Inasmuch  as  the  act  of  April  6, 
1914,  supra,  Imposes  the  burden  on  the  officer  or  employee  of  paying  from  his 
own  pocket  actual  expenses  in  excess  of  $5  per  day,  it  should  be  strictly  con- 
strued and  not  held  to  apply  where,  as  in  the  act  of  July  24,  1917,  supra, 
Congress  has  made  provision  for  "the  actual  and  necessary  expenses,"  with- 
out imposing  a  statutory  limit  thereto. 

2.  This  office  can  not  concur  in  this  view.  The  act  of  April  6,  1914,  pre- 
scribes a  maximum  as  to  the  expenses  which  may  be  incurred  and  allowed, 
except  as  "  otherwise  expressly  provided  by  law."  The  act  of  July  24,  1917,  does 
not  contain  an  express  authority  for  exceeding  the  maximum  prescribed  in  the 
act  of  April  6,  1914,  and  this  office  is  clearly  of  the  opinion  that  the  statutes 
construed  together  only  authorize  the  payment  of  actual  and  neceasary  ex- 
penses within  the  limit  prescribed  by  the  act  of  April  6, 1914.  In  an  opinion  of 
this  office,  dated  June  22,  1918  (Ops.  J.  A.  O.  245.6),  with  reference  to  the  ex- 
penses of  a  proposed  mission,  composed  of  officers  and  civilian  experts,  to  in- 
vestigate the  manufacture  of  airplanes  abroad,  on  the  question  as  to  the  pay- 
ment of  their  actual  and  necessary  expenses  under  the  Signal  CJorps  appropria- 
tion act  of  July  24,  1917,  it  was  said  in  answer  to  the  inquiry  as  to  the  limit  of 
actual  and  necessary  expenses  which  could  be  allowed  that : 

"The  statute  under  consideration  simply  authorizes  the  payment  of  the 
*  actual  and  necessary  expenses '  of  officers,  etc.,  and  by  the  act  of  April  6, 
1914,  it  is  provided  that : 

"  *  Unless  otherwise  expressly  provided  by  law  no  officer  or  employee  of  the 
United  States  shall  be  allowed  or  paid  any  sum  in  excess  of  expenses  actually 
incurred  for  subsistence  while  traveling  on  duty  outside  of  the  District  of 
Columbia  and  away  from  his  designated  post  of  duty,  nor  any  sum  for  sudi 
expenses  actually  incurred  in  excess  of  five  dollars  per  day.'  . 

"  By  Army  Regulations  733,  the  expenses  payable  to  civilians  when  traveling 
under  competent  orders  are  limited  to  a  maximum  of  $4.50  per  day.  There 
is  no  express  authority  in  the  act  of  July  24,  1917,  supra^  for  exceeding  the 
maximum  limit  prescribed  in  the  act  of  April  6,  1914,  and  It  must  be  held, 
therefore,  that  no  payment  of  actual  and  necessary  expenses  can  be  made  in 
excess  of  $5  per  day.  As  to  the  civilian,  as  stated  above,  the  regulations 
further  limit  the  reimbursements  of  actual  expenses  to  a  maximum  of  $4.50 
per  day,  and  this  amount  can  not  be  exceeded  without  special  authority  of  the 
Secretary  of  War.  In  the  opinion  of  this  office,  however,  it  would  be  compe- 
tent for  the  President  to  supplement  the  provision  made  by  the  act  of  July  24, 1917, 
supra,  by  authorizing  reimbursement  of  actual  and  necessary  expenses  of  mem- 
bers of  this  mission  in  excess  of  the  amount  payable  under  the  act  of  July 
24,  1917,  from  the  emergency  fund  appropriation,  act  of  April  17,  1917  (40 
Stat.  2,  28),  expendable»ln  the  discretion  of  the  President." 


PAT  AND  ALLOWANCES:  Stoppage;  Delegation  of  Authority. 

Under  Army  Regulations  1309,  1310,  and  the  act  of  July  16,  1892  (27  Stat. 
174, 177),  the  Secretary  of  War  may  lawfully  order  the  pay  of  an^fficer  to  be 
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withheld  on  account  of  an  indebtedness  to  the  United  States.  Such  power,  how- 
ever, is  discretionary  and  personal  to  the  Secretary  of  War  and  can  not  be 
delegated  by  him  to  the  commanding  general  of  the  American  Bxpeditionary 
Forces. 

241.2. 

War  Department,  J.  A.  G.  O.,  July  27, 1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  as  to  whether  the  Secretary  of  War 
may  legally  delegate  his  authority,  contained  in  Army  Regulations  1309,  1310, 
to  the  commanding  general  American  Expeditionary  Forces  to  issue  stoppage 
circulars  against  officers'  pay. 

2.  The  paragraphs  of  the  regulations  referred  to  are  based  on  the  act  of 
July  16,  1892  (27  Stat  174,  177),  which  reads: 

"The  pay  of  officers  of  the  Army  may  be  withheld  under  section  seventeen 
hundred  and  sixty-six  of  the  Revised  Statutes  on  account  of.  an  indebtedness  to 
the  United  States  admitted  or  shown  by  the  Judgment  of  a  court,  but  not  other- 
wise unless  upon  a  special  order  issued  according  to  the  direction  of  the  Secre- 
tary of  War." 

Section  1766,  Revised  Statutes,  prescribes: 

"  No  money  shall  be  paid  to  any  person  for  his  compensation  who  is  in  arrears 
to  the  United  States  until  he  has  accounted  for  and  paid  into  the  Treasury  all 
sums  for  wtfich  he  may  be  liable." 

3.  The  act  of  July  16,  1892,  supra,  expressly  prohibits  a  stoppage  of  pay, 
except  for  an  indebtedness  admitted  or  shown  by  the  Judgment  of  a  court, 
**  unless  upon  a  special  order  issued  according  to  the  discretion  of  the  Secretary 
of  War."  This  statute  gives  the  officer  the  right  to  have  the  Secretary  himself 
exercise  the  discretion  in  regard  to  the  issue  of  the  order,  and  it  is  the  opinion 
of  this  office  that  the  Secretary  of  War  can  not  legally  delegate  the  authority 
to  exercise  this  discretion  to  the  commanding  general  of  the  American  ESxpedl- 
tlonary  Forces. 


ALIENS:  Citizenship  of. 

An  alien,  whose  stepfather  is  an  American  citizen,  and  who,  while  under  21 
years  of  age,  comes  to  reside  as  a  member  of  his  stepfather's  household  in 
America,  thereby  acquires  American  citizenship. 

014.33. 

War  Department,  J.  A.  G.  O.,  July  29,  1918.— To  The  Adjutant  Cteneral. 

1.  The  question  asked  in  behalf  of  Max  Weiss,  a  native  of  Austria,  is  whether 
he  is  a  citizen  of  the  United  States.  Apparently  he  was  born  a  citizen  of  Aus- 
tria, and  apparently  in  his  childhood  his  father  died.  His  mother  married 
again,  the  second  husband  being  an  American  citizen.  This  second  marriage 
occurred  when  Max  Weiss  was  11  years  old.  A  local  draft  board  has  recently 
classed  him  as  an  enemy  filien. 

2.  Assuming  the  facts  to  be  as  stated,  it  follows  that  if  before  reaching  the 
age  of  21  years  Max  Weiss  became  a  member  of  his  stepfather's  household  in 
America  American  citizenship  was  acquired.  (See  United  States  v.  Rodgers, 
144  Fed.  711.) 


APPROPRIATIONS:  Effect  of  Consolidation  of  Bureaos  or  Departments 
under  OTerman  Aot 

The  Quartermaster  General  asks  whether  the  Quartermaster  Ck)rps  can  not, 
by  Executive  order,  be  consolidated  with  the  office  of  the  Quartermaster  Gen- 
eral so  -as  to  provide  interchangeable  functions  and  personnel  during  the 
present  war  emergency  and  thus  avoid  the  prohibition  contained  in  section  4. 
appropriation  act  of  August  5,  1882  (22  Stat.  219,  255),  against  detailing  clerks 
from  places  outside  the  District  of  Columbia  for  duty  within  the  District  of  Co- 
lumbia except  temporarily.  An  Executive  order  for  the  purpose  stated  would 
not  be  permitted  by  the  so-called  Overman  Act,  May  20,  1918  (40  Stat  556,  557), 
which  provides  that  money  appropriated  shall  be  expended  only  for  the  purposes 
for  which  it  was  appropriated.    Section  4  of  the  act  of  August  5, 1882,  «iipra,  is 
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intended  to  be  a  prohibition  of  the  use  of  appropriationB  for  the  field  service  to 
supplement  appropriations  for  the  War  Department 

821.5. 

War  I>epartment,  J.  A.  Gro.»  July  29,  1918.— To  The  Adjutant  OeneraL 

The  views  of  this  office  are  desired  with  reference  to  the  recommendation  of 
the  Acting  Quartermaster  (General,  July  11,  1918,  for  the  issue  of  an  Executive 
order  under  the  so-called  Overman  Act  approved  May  20,  1918  (40  Stat  556, 
557),  consolidating  and  combining  the  field  service  of  the  Quartermaster  Corps 
with  the  office  of  the  Quartermaster  General,  so  that  the  functions  of  these 
two  branches  of  the  War  Department  may  be  interchangeable  and  that  trans- 
fers of  personnel  from  one  to  the  other  may  be  made  as  needed  during  the 
present  emergency.  *The  purpose  of  the  so-called  consolidation  is  stated  as 
follows : 

"  Section  4  of  the  legislative,  executive,  and  Judicial  appropriation  act,  ap- 
proved August  5,  1882  (22  Stat  219,  255),  prohibits  *  all  details  of  civil  officers, 
Clerks,  or  other  subordinate  employees  from  places  outside  the  District  of  Co- 
lumbia for  duty  within  the  District  of  Columbia,  except  temporary  details  for 
duty  connected  with  their  respective  officer*  On  account  of  this  provision  the 
use  of  such  employees  in  the  office  of  the  Quartermaster  General  for  any 
length  of  time  constitutes  a  violation  of  this  act,  and  prompt  and  effective 
action  is  thus  hindered  or  prevented  in  many  casea"  * 

The  Quartermaster  General's  office  and  the  field  service  are  already  under 
the  same  control,  and  it  is  not  believed  that  the  Issue  of  an  Executive  order, 
for  the  purpose  stated,  would  be  authorized  by  the  act  of  May  20,  1918.  That 
act  specifically  provides  for  the  purpose  of  carrying  out  its  provisions  that 
"any  moneys  heretofore  and  hereafter  appropriated  for  the  use  of  any  execu- 
tive department,  commission,  bureau,  agency,  office,  or  officer  shall  be  expended 
only  for  the  purposes  for  which  it  was  appropriated  under  the  direction  of  such 
other  agency  as  may  be  directed  by  the  President  hereunder  to  perform  and 
execute  said  function."  Section  4  of  the  act  of  August  5,  1882,  suftra,  is  a 
limitation  on  the  use  of  appropriations  prohibiting  the  use  of  appropriations 
for  the  field  service  by  way  of  supplementing  the  provision  Congress, has  made 
for  the  War  Department.  The  issue  of  an  Executive  order  as  recommended, 
therefore,  would  not  accomplish  the  purpose  desired,  since  the  details  forbidden 
by  the  act  of  August  5, 1882,  would  still  be  prohibited. 


CONTRACTS:  Solicitation  by  Third  Persons. 

Certain  contracts  with  the  Government  must  warrant  that  the  contractor 
**  employed  no  third  person  to  solicit  or  obtain  "  the  contract  A  certain  cor- 
poration employed  district  representatives  on  a  stated  salary,  the  salary  being 
based  on  a  certain  required  minimum  annual  aggregate  of  sales,  with  commis- 
sions for  sales  above  the  minimum.  The  requirement  of  the  warranty  afore- 
said does  not  contemplate  the  prohibition  of  such  arrangements  as  the  fore- 
going. 

160. 

War  Department,  J.  A.  G.  O.,  July  29,  1918. — ^To  the  Secretary  of  War. 

1.  These  papers  are  transmitted  to  this  office  for  an  expression  of  its  views 
upon  the  subject  therein  contained.  With  them  is  a  letter  from  Guy  C. 
Heater,  counsellor  at  law.  New  York.  N.  Y.,  dated  July  17,  1918,  to  the  Treas- 
ury Department  and  by  the  Secretary  of  the  Treasury  referred  to  the  Secre- 
tary of  War  by  letter  dated  July  20,  1918,  for  the  reason  that  the  letter  refers 
to  the  Procurement  Division,  a  part  of  the  Ordnance  Bureau  of  the  War  De- 
partment 

2.  The  question  arises  with  reference  to  the  application  of  the  requirement 
of  a  warranty  to  be  made  by  contractors  and  to  be  included  in  contracts  with 
the  Government,  reading,  inter  alia,  as  follows: 

"The  contractor  expressly  warrants  that  he  has  employed  no  third  person 
to  solicit  or  obtain  this  contract  in  his  behalf.** 

Mr.  Heater  represents  the  Mathews  Gravity  Carrier  Co.,  a  corporation.  He 
states  that  for  many  years  the  practice  of  the  company  in  procuring  Govern- 
ment contracts  has  be^i  as  follows,  and  that  to  change  this  practice  would  be 
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Impossible;  and  if  this  practice  Is  not  proper  under  the  terms  of  such  war- 
ranty, the  company  will  in  the  future  be  unable  to  take  Government  contracts : 

"The  business  method  long  adopted  between  this  company  and  its  sales 
representatives  or  agents  is  in  all  instances  substantially  as  follows:  A  sales 
representative  enters  the  employ  of  the  company,  with  a  certain  territory  at 
a  stated  monthly  salary  and  expenses,  the  salary  being  based  on  a  designated 
minimum  annual  sales  total,  and  pursuant  to  contract  a  designated  commis- 
sion is  paid  on  all  sales  in  excess  of  this  total.  Its  sales  agents  are  engineers 
experienced  in  the  particular  lines  and  installation  of  conveyors  manufactured 
by  this  company  who  in  the  past  have  handled  not  only  Government  sales  but 
all  other  sales  on  the  same  basis;  that  is  to  say,  there  has  been  no  difference 
in  the  compensation  paid  a  sales  agent  engineer  for  procuring  Government 
work." 

8.  As  viewed  by  this  office  the  client  of  Mr.  Heater  can  pursue  its  present 
practice  and  legally  make  the  required  warranty. 

A  corporation  is  a  legal  entity  and  not  an  individual  and  can  act  only  by 
officers  and  employees. 

"  No  single  criterion  can  be  found  for  discriminating  between  an  officer  and 
a  mere  employee  of  a  corporation."  (Machen's  Modem  Law  of  Ck>rporations, 
sec.  1654.) 

The  officers  and  employees  of  a  corporation  through  and  by  which  it  must 
always  act  are  in  no  sense,  in  the  opinion  of  this  office,  third  persons  as  in- 
tended in  the  warranty. 

"  The  officers  of  a  corporation,  while  enjoying  a  more  dignified  position  than 
mere  servants  or  employees,  yet  llbe  the  latter  fall  within  the  general  category 
of  agents  as  distinguished  from  independent  contractors."  (Machen's  Modern 
Law  of  Corporations,  sec.  1661.) 

Inasmuch  as  a  corporation  must  act  through  officers  and  employees  between 
whom  there  is  no  material  distinction  when  dealing  with  the  public,  it  seems 
to  be  no  concern  of  the  Government  how  the  corporation  pays  its  employees, 
and  in  the  opinion  of  this  office  the  practice  outlined  in  the  letter  of  Mr.  Heater 
is  merely  a  method  of  pasrment  of  employees  and  not  an  employment  of  third 
persons  on  a  contingent  fee  basis  for  procuring  contracts  with  the  Govern- 
ment, the  very  vice  the  warranty  is  aimed  at.  The  same  principle  seems  to  be 
applicable  to  a  voluntary  association,  copartnership,  or  individual. 

"The  powers  of  an  agent  of  a  corporation  transacting  business  within  the 
powers  of  the  company  are  precisely  the  same  as  if  the  principal  were  an 
Individual."  (Machen*s  Modern  Law  of  Corporations,  sec  1652;  New  York 
Railroad  Co.  v.  Dixon,  114  N.  Y.  80.) 


CONTRACTS  AND  APPROPRIATIONS:  Purchase,  Storage  and  Traffic;  Ob- 
ligations Inenrred  Before  the  Appropriation. 

An  emergency  expert  employee  was  hired  as  of  May  20,  1918,  at  $5,000  per 
year  under  the  Director  of  Purchase,  Storage  and  Traffic,  who  now  asks  whether 
the  War  Department  can  approve  the  employment.  The  office  of  the  Chief 
of  Staff,  Sit  which  the  Director  of  Purchase,  Storage  and  Traffic  is  a  division, 
is  regarded  in  the  present  war  emergency,  as  a  bureau  of  the  War  Department 
in  so  far  as  availability  of  department  appropriations  for  additional  employees 
is  concerned.  The  Secretary  of  War,  however,  on  July  17,  1918,  in  pursuance 
of  provisions  in  the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845, 
878),  directed  that  all  employees  of  the  office  of  the  Director  of  Inland  Traffic, 
a  division  under  the  Director  of  Purchase,  Storage  and  Traffic,  be  thereafter 
paid  from  the  appropriations  contained  in  that  act.  That  direction  is  a  recog- 
nition that  the  office  of  the  Director  of  Purchase,  Storage  and  Traffic  is  not 
within  the  prohibition  of  sections  4  and  6,  act  of  August  5,  1882  (22  Stat.  219, 
255,  256).  This  expert  employee  may  properly  be  placed  in  the  class  of  em- 
ployees 80  paid  and  his  compensation  fixed  by  the  Secretary  of  War.    Back 
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pay  may  be  given  him  commendng  May  20,  1918r  in  view  of  provisions'  of  tiie 
Army  appropriation  act  of  July  9,  1018,  Mupra,  that  emergency  obligations 
previonsly  incurred  may  be  paid  out  of  the  appropriations  carried  in  the  act 

280.2. 

War  Department,  J.  A.  O.  O.,  July  29,  1918.— To  the  Assistant  and  Gtilef 
Clerk,  War  Department. 

1.  You  desire  to  be  advised  whether  the  department  can  approve  the  ai>- 
polntment  of  Mr.  Robert  I.  Farrington,  effective  May  20,  191B,  as  an  emer- 
gency employee  in  the  office  of  the  Director  of  Purchase,  Storage  and  Traffic 
and  pay  him  from  the  appropriation  for  storage  and  shipping  facilities  made 
in  the  act  approved  July  9,  1918  (40  Stat.  845,  860,  878).  The  Director  of 
Purchase,  Storage  and  Traffic  states  that  in  order  to  expedite  and  perfect  the 
work  of  classification  and  codification  of  supplies  and  commodities  required 
for  use  of  the  Army,  It  was  found  necessary  to  obtain  the  services  of  a  high- 
grade  financial  expert  to  assist  in  this  work,  and  that  Mr.  Farrington  was  em- 
ployed to  accomplish  this  work  at  $5,000  per  annum,  effective  May  20,  191^ 
and  he  requests  the  approval  of  such  employment 

2.  The  office  of  the  Director  of  Purchase,  Storage  and  Traffic  is  a  division 
of  the  office  of  the  Chief  of  Staff,  and  while  prior  to  the  present  emergency 
the  office  of  the  Chief  of  Staff  has  not  been  regarded  distinctly  as  a  bureau 
of  the  War  Department,,  the  clerical  force  being  provided  for  in  the  Army  ap- 
propriation act,  auprtty  It  has  been  regarded  as  a  bureau  of  the  War  Depart- 
ment during  the  present  emergency  in  so  far  as  the  advisability  of  the  depart- 
ment's appropriation  for  additional  employees,  War  Department,  was  concerned, 
and  that  appropriation  has  been  used  for  providing  necessary  employees  in  Uie 
office  of  the  Chief  of  Staff  as  though  it  were  a  bureau  of  the  War  Depart- 
ment Notwithstanding  this  arrangement,  it  is  observed  that  under  date  of 
July  17,  1918,  the  Secretary  of  War,  in  pursuance  of  provisions  in  the  Army 
appropriation  act  approved  July  9,  1918,  9upra,  directed  that  all  employees 
in  the  office  of  the  Director  of  Inland  Traffic  Service,  a  division  under  the 
Director  of  Purchase,  Storage  and  Traffic,  who  had  theretofore  been  paid 
from  the  appropriation  of  additional  employees  of  the  War  Department  or 
from  other  appropriations  for  the  departmental  service,  and  all  employees  In 
the  field  serving  under  the  direction  of  that  office,  be  transferred  and  there- 
after be  paid  from  the  appropriation  contained  in  the  act  of  July  9,  1918  (40 
Stat  845,  860),  reading  as  follows: 

"  Storage  and  shipping  facilities :  For  inland  and  port  storage,  including 
all  necessary  buildings,  docks,  tracks,  handling,  and  other  facilities  for  Gov- 
ernment supplies,  Including  rentals  and  purchase  of  land,  the  hire  of  em- 
ployees, and  for  all  other  necessary  expenses,  $147,000,000." 

This  action  of  the  Secretary  of  War  is  a  recognition  that  the  office  of  the 
Director  of  Purchase, 'Storage  and  Traffic  does  not  belong  to  a  bureau  of  the 
War  Department  within  the  prohibition  of  sections  4  and  6  of  the  act  of 
August  5,  1882  (22  Stat  219,  255,  256),  against  the  use  of  appropriations  for 
the  Military  Establishment  for  the  employment  of  clerical  services  in  the  execu- 
tive department  In  view  of  the  fact  therefore,  that  all  other  employees  of 
the  classes  mentioned  in  the  Secretary's  letter  of  July  17  have  been  transferrd 
from  the  War  Department  additional  roll  to  a  roll  payable  from  the  appro- 
priation for  the  service  at  large,  there  is  no  reason  why  Mr.  Farrington  may 
not  be  placed  In  the  same  status,  and  his  compensation  fixed  according  to  the 
discretion  of  the  Secretary  of  War, 

3.  As  to  the  request  that  his  employment  be  approved  as  effective  May  20, 
1918,  for  payment.  It  being  understood  that  he  has  rendered  services  from 
that  date  under  the  employment  of  the  Director  of  Purchase,  Storage  and 
Traffic,  I  am  of  opinion  such  employment  may  be  approved  by  the  Secretary 
of  War  for  payment  commencing  May  20,  in  view  of  the  provision  in  the  Army 
appropriation  act  of  July  9,  1918  (40  Stat.  845,  878),  supra,  reading  as  follows: 

"Appropriation  available  for  obligations  heretofore  incurred:  The  appro- 
priations contained  herein  shall  be  available  for  the  payment  of  obligations 
on  account  of  the  existing  emergency  incurred  prior  to  the  passage  of  this  Act 
or  prior  to  June  thirtieth,  nineteen  hundred  and  eighteen,  and  which  are  prop- 
erly chargeable  to  such  appropriations.'* 
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PAT  AND  ALLOWANCES:  Commatation  of  Quarters;  Dependent  Besiding 
in  a  Foreign  Country. 

An  officer  of  the  Army,  who  is  on  duty  in  the  field  in  the  United  States  and 
who  maintains  a  place  of  abode  for  a  wife,  child,  or  dependent  parent  in  a  for- 
eign country,  is  entitled  to  commutation  of  quarters,  heat,  and  light  provided 
by  the  act  of  April  16,  1918.     (40  Stat.  530.    See  also  25  Comp.  Dec.  147.) 

245.81. 

War  Department,  J.  A.  G.  O.,  July  29,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refera  to  this  office 
for  opinion  the  question  whether  a  commissioned  officer  of  the  Army  of  the 
United  States  who  is  on  duty  in  the  field  In  the  United  States  and  who  main- 
tains a  place  of  abode  for  a  wife,  child,  or  dependent  parent  residing  in  a 
foreign  country  Is  entitled  to  the  commutation  of  quarters,  heat,  and  light 
provided  by  the  act  of  Congress  approved  April  16,  1918.     (40  Stat.  530.) 

From  the  papers  In  reference  it  appears  that  First  Lieut.  Paxton  Hibben, 
Three  hundred  thirty-second  Field  Artillery,  National  Army,  Is  an  instruc- 
tor in  Field  Artillery,  Fourth  Officers'  Training  School,  at  Camp  Grant,  111., 
where  it  is  assumed  no  quarters  are  available  for  his  wife.  He  married  CJecile 
Craik,  of  Montgomery,  Ala.,  who  is  now  and  has  been  since  1914,  engaged  in 
Red  C^ross  work  as  a  nurse  and  canteen  worker  In  France  without  pay.  She 
ib  stationed  in  Paris,  France,  where  she  is  being  supported  by  her  husband, 
Lieut.  Hibben,  and  it  is  stated  that  were  she  not  engaged  in  this  Red  Cross 
work  she  would  reside  in  the  United  States. 

>2.  The  act  of  April  16,  1918,  supra,  provides : 

"That  during  the  present  emergency  every  commissioned  officer  of  the 
Army  of  the  United  States  on  duty  in  the  field,  or  on  active  duty  without  the 
territorial  jurisdiction  of  the  United  States,  who  maintains  a  place  of  abode  for 
a  wife,  child,  or  dependent  parent,  shall  be  furnished  at  the  place  where  he 
maintains  such  place  of  abode,  without  regard  to  personal  quarters  furnished 
him  elsewhere,  the  number  of  rooms  pr^lcribed  by  the  Act  of  March  second, 
nineteen  hundred  and  seven  (Thirty-fourth  Statutes,  page  eleven  hundred  and 
sixty-nine),  to  be  occupied  by,  and  only  so  long  as  occupied  by,  said  wife, 
child,  or  dependent  parent;  and  in  case  such  quarters  are  not  available  every 
such  commissioned  officer  shall  be  paid  commutation  thereof  and  commutation 
for  heat  and  light  at  the  rate  authorized  by  law  in  cases  where  public  quarters 
aie  not  available;  but  nothing  in  this  act  shall  be  so  construed  as  to  reduce 
tJie  allowances  now  authorized  by  law  for  any  person  in  the  Army." 

This  act  makes  the  commutation  benefits  contingent  upon  the  maintenance 
ty  an  officer  of  a  place  of  abode  for  his  dependents  within  the  purview  of 
tiie  law.  The  purpose  of  the  act  is  to  reimburse  the  officer  for  the  expense 
he  has  necessarily  incurred  in  housing  the  dependents  when  not  furnished 
public  quarters  therefor.  There  is  no  restriction  on  the  place  of  such  abode. 
If  there  are  no  public  quarters  available,  then  under  the  act,  the  officer  is 
entitled  to  commutation  at  the  rate  per  room  authorized  by  the  act  of  March 
2.  1907  (34  Stat.  1158,  1169),  and  March  4,  1915  (38  Stat.  1062,  1076),  together 
with  the  authorized  commutation  for  heat  and  light.  It  appears  that  the 
location  of  the  quarters  or  place  of  abode  maintained  is  a  matter  of  no  moment, 
the  test  of  the  right  to  commutation  being  whether  the  officer  was  put  to  ex- 
pense in  providing  and  maintaining  such  place  of  abode,  there  being  no  public 
quarters  available. 

The  act  having  provided  that  quarters  for  a  wife,  child,  or  dependent  parent 
snail  be  furnished  at  the  place  where  the  officer  maintains  such  place  of  abode 
without  restricting  it  in  any  way  as  to  location,  no  sufficient  reason  appears 
for  construing  it  to  apply  only  to  a  place  of  abode  maintained  in  the  United 
Slates.  Such  construction  produces  obvious  inequality.  As  an  instance,  sup- 
po$;o  another  first  lieutenant  stationed  at  Camp  Grant,  engagcl  in  the  same 
character  of  service  as  Lieut.  Hibben,  maintains  a  wife  who  resides  in  New 
York.  It  is  not  contended  that  commutation  of  quarters,  heat,  and  light 
would  be  refused  this  officer  for  maintaining  his  wife  in  New  York.  She 
ncay  not  Jn  any  way  be  aiding  in  the  present  war,  yet  the  wife  of  Lieut  Hibben, 
who  is  giving  her  time  and  efforts  to  the  cause,  without  pay,  and  has  gone  to 
a  foreign  country  to  render  this  service,  must  be  supported  by  her  husband 
witliout  allowing  to  him  the  benefits  provided  by  the  statute.    If  Lieut  Hibben 
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should  cause  hJs  wife  to  abandon  her  work  for  the  Red  Cross  In  France  and 
return  to  the  United  States  and  should  there  maintain  her  in  Idleness,  unques- 
tionably he  would  be  paid  the  commutation  of  quarters  provided  by  the  statute. 
Therefore,  unless  the  statute  expressly  forbids,  he  should  be  allowed  commuta- 
tion of  quarters  while  his  wife  remains  abroad,  and  especially  when  engaged 
in  war  work  which  requires  her"  residence  in  a  foreign  country.  Neither 
the  language  of  the  statute,  approved  rules  of  construction,  nor  sound  judg- 
ment furnished  sufficient  reason  for  determining  that  the  benefits  of  this  act 
shall  be  denied  to  a  commissioned  officer  who  maintains  wife,  child,  or  depend- 
ent parent  in  a  foreign  country  when  he  would  be  allowed  the  commutation 
if  buch  dependents  were  in  the  United  States. 

3.  It  is  therefore  the  opinion  of  this  office  that  a  commissioned  officer  on  duty 
in  the  field  in  the  United  States  who  maintains  a  place  of  abode  for  a  wife, 
cnild,  or  dependent  parent  whether  in  or  out  of  the  United  States,  is  entitled 
to  be  furnished  at  the  place  where  he  maintains  such  place  of  abode  without 
rei^iird  to  the  quarters  furnished  him -elsewhere,  commutation  of  quarters, 
Leat,  and  light  as  provided  in  the  act  of  April  16,  1918,  supra. 

Inasmuch,  however,  as  this  opinion  appears  to  be  in  conflict  with  the  ruling 
announced  by  the  Comptroller  of  the  Treasury  in  answer  to  question  (9)  in 
his  opinion  dated  May  14,  1918  (24  Comp.  Dec.  681),  it  is  recommended  that 
tiic  specific  question  here  presented  be  referred  to  him  for  decision. 

[Confirmed  by  Decision  of  the  Comptroller  of  the  Treasury,  Aug.  14,  1918, 
25  Comp.  Dec.  147.] 


PAY  AND  ALLOWANCES:  Soldier  Drafted  by  Mistake. 

A  claim  for  pay  and  subsistence  was  made  by  one  who  duly  filed  a  ques- 
tionnaire with  his  local  board,  and,  upon  receiving  notice  on  Provost  Marshal 
Gent^nU's  Office  Form  1028  to  report  for  military  duty,  presented  himself  before 
the  board  on  April  1, 1918,  the  day  and  hour  named  therein.  He  had  waived  all 
daim  for  exemption.  He  was  told  to  \fkit  a  while ;  that  the  board  could  not  send 
him  to  camp  that  day.  At  a  later  day  he  was  again  told  to  wait.  He  is  now 
and  has  been  since  April  1,  1918,  a  soldier  in  the  Federal  service  and  is  entitled 
to  pay  and  allowances  as  such. 

242.1. 

War  Department,  J.  A.  G.  C,  July  29,  1918.— To  the  Office  of  the  Provost 
Marshal  General. 

1.  These  papers  are  referred  to  this  office  for  an  expression  of  its  views  as  to 
the  status  of  one  Commodore  Tilden,  colored,  who  makes  a  claim  for  pay  and 
subsistence  as  a  private  in  the  United  States  Army  from  April  1, 1918,  to  July  1, 
1918. 

2.  The  facts  bearing  on  his  right  to  the  status  of  a  soldier  in  the  Federal 
service,  and  thus  entitled  to  pay  and  subsistence,  as  gathered  from  the  papers, 
are  as  follows:  He  duly  filled  out  his  questionnaire  and  it  was  received  and  filed 
by  his  local  board  for  the  city  of  New  Castle,  Pa.  This  local  board,  in  making 
ui>  a  cjill,  sent  to  Tilden  a  notice,  I'rovost  Marshal  General  Office  Form  1028. 
This  notice  was  duly  received  by  Tilden  and  he  presented  himself  before  the 
board  at  the  day  and  hour  named  therein,  having  waived  all  claims  for  exemption. 
He  was  told  to  wait  a  while ;  that  the  board  could  not  send  him  to  a  camp  that 
day,  and  at  a  later  day  he  was  again  told  to  wait.  He  has  waited  until  the 
present  time  to  be  sent  to  camp  and  has  not  been  sent.  On  July  7,  1918,  he  pre- 
sented informally  his  claim  to  the  Quartermaster  General  for  pay  and  sub- 
sistence from  April  1,  1918,  the  day  he  appeared  In  response  to  the  order.  Form 
1028,  supra,  before  the  local  board,  this,  according  to  his  claim,  amounting  to 
.$168.30.    The  Quartermaster  General,  by  seventh  indorsement,  July  15,  1918, 

statf^s  * 

"  The  question  involved  in  these  papers  appears  to  be  one  for  administrative 
determination  as  to  whether  this  soldier  Is  to  be  considered  as  having  been  In- 
ducted into  the  Federal  service  as  of  the  date  on  which  he  was  first  directed  to 
report  to  the  local  board." 

3.  In  the  view  of  this  office  on  these  facts  there  Is  no  doubt  that  he  was  duly 
Inducted  Into  the  Federal  service  on  April  1, 1918,  when,  in  response  to  the  order 
of  his  local  board,  he  appeared  before  them  In  all  respects  ready  and  fit.  This 
order,  said  Form  1028,  was  regular.    He  was  on  time  and  was  properly  qualified. 
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as  far  as  is  shown  by  the  papers.    Furthermore,  said  Form  1028  contains  the 
following  inter  alia: 

"  You  are  hereby  notified  that  you  have  now  been  selected  for  immediate  mili- 
tary service.  *^  *  ♦  From  and  after  the  day  and  hour  just  named  you  will  be 
a  tiioldler  In  the  military  service  of  the  United  States." 

In  the  notice  which  must  be  inclosed  with  said  Form  1028  sent  to  a  selected 
man.  in  pursuance  of  section  302,  Selective  Service  Regulations,  P.  M.  G.  O. 
Form  999,  there  occurs  tlie  following: 

"  The  day  and  hour  specified  on  the  classification  list  of  this  local  board  and 
on  the  order  and  notice  of  Induction  into  military  service  which  accompanies 
this  notice  for  you  to  report  to  this  local  board  for  military  duty  is  the  time  that 
marks  your  actual  obligation  as  a  soldier  of  the  United  States. 

"  Failure  to  report  promptly  at  the  hour  and  on  the  day  named  Is  a  grave  mili- 
tary oiTense,  for  which  you  may  be  court-martialed.  Willful  failure  to  report, 
with  an  intent  to  evade  military  service,  constitutes  desertion  from  the  Army  of 
the  United  States,  which  in  time  of  war  is  a  capital  offense." 

4.  It  appears,  fourth  indorsement,  July  2,  1918.  tliat  a  mistake  was  made  by 
the  local  board  In  Including  him  among  white  selectives,  although  the  board 
admits  that — 

"  It  is  true  that  some  time,  some  months  ago,  in  making  up  of  our  calls,  Com- 
modore Tilden  was  sent  Form  1028." 

By  way  of  excuse  the  board  states : 

"At  the  time  the  mistake  was  made  we  thought  we  would  get  a  call  for  colored 
troops  in  a  short  time,  but  we  have  never  had  such  a  call  since  before  the  first  of 
January." 

All  that  was  done  to  correct  the  mistake  Is  set  forth  as  follows : 

"  The  last  time  Tilden  was  in  he  showed  the  chief  clerk  his  Form  1028  and  was 
told  that  he  would  get  another  call  form  like  that  when  there  was  a  call  for  him, 
and  the  chief  clerk  then  threw  the  old  form  into  the  waste-paper  basket.  Tilden 
remonstrated  and  Insisted  on  having  it,  which  he  did." 

5.  This  ofilce  can  not  approve  this  manner  of  separating  a  soldier  from  the 
Federal  service  by  throwing  his  order  that  properly  Inducted  him  Into  the  serv- 
ice into  the  wastepaper  basket.  The  method  by  which  a  soldier,  once  Inducted 
into  the  service,  as  Tilden  undoubtedly  was,  must  be  removed  therefrom  is 
contained  in  Army  Regulations,  139,  and  Articles  of  War  108.  In  this  connection 
attention  is  called  to  an  opinion  of  the  Judge  Advocate  General,  June  27,  1918, 
ante,  p.  502,  in  which  is  considered  a  somewhat  similar  case,  and  the  following 
slated ; 

"  In  the  Instant  case  the  registrant  having  been  Inducted  into  the  service  by 
the  local  board,  should  have  been  received  and  accepted  by  the  mustering  ofllcer 
at  the  mobilization  camp,  and  upon  the  facts  of  the  error  in  classification  be- 
coming known  and  the  ascertainment  that  the  registrant  was  Ineligible  and 
morally  unfit  for  military  service,  he  should  have  been  discharged  upon  his  own 
application  If  such  was  made  in  conformity  to  the  telegraphic  order  above 
quoted,  and  if  no  such  application  was  made  then  his  discharge  should  have, 
been  accomplished  under  authority  of  Army  Regulations,  139." 

(•).  As  viewed  by  this  office  Commodore  Tilden  is  now  and  has  been  since  April 
1, 1918,  a  soldier  In  the  Federal  service,  and  although  inducted  possibly  under  a 
niisiippreheusion  as  to  his  color,  he  will  remain  in  the  Federal  service  until,  by 
some  competent  authority  in  pursuance  of  the  legal  methods  above  indicated,  his 
present  legal  status  is  changed  and  he  removed  from  the  service.  In  the  opinion 
of  this  office  he  Is  entitled  to  his  pay  and  subsistence,  if  allowable,  as  a  private 
for  the  period  which  he  claims,  and  the  question  should  be  so  determined  ad- 
ministratively, and  a  statement  of  his  accounts  made  on  a  pay  roll  or  other 
voucher  form,  and  if  he  is  not  sufficiently  informed  to  make  a  proper  voucher 
he  ought  to  be  given  adequate  assistance  by  some  officer  of  the  United  States. 


ALIENS:  Naturalization;  Loss  of  German  Citizenship. 

A  registrant  bom  in  Germany  In  1892  received  ^  German  citizenship  discharge 
Certificate  and  came  to  the  United  States  in  1907.  In  1915  he  declared  his  inten- 
.tlon  of  becoming  a  citizen.  A  local  draft  board  declared  him  to  be  an  alien 
enemy.  He  wishes  to  become  a  citizen  and  enlist.  The  German  citizenship 
law  of  July  22,  1913,  The  American  Journal  of  International  Law,  1914,  Supple- 
ment 8,  section  32,  first  paragraph,  provides  that  "  A  German,  liable  to  military 
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service,  who  has  neither  residence  nor  permanent  abode  in  Germany  "  and  "  has 
completed  the  nineteenth  but  not  the  thirty-first  year  of  his  life,  loses  his  citizen- 
ship at  the  end  of  two  years,  provided  he  has  not  within  that  time  obtained  a 
final  decision  as  to  his  military  liability."  This  registrant  ceased  to  be  a  citizen 
of  Germany,  and  his  proper  course  Is  to  petition  for  naturalization  on  the  basis  of 
his  declaration  of  Intention  of  1915. 

014.32. 

War  Department,  J-  A.  G.  O.,  July  30,  1918.— To  The  Adjutant  General. 

1.  H,  New  York  City,  was  born  In  Germany  in  1892.  In  1907  he  received  a 
German  citizenship  discharge  certificate  and  came  to  the  United  States.  In  1915 
he  declared  his  intention  to  become  a  citizen.  By  the  local  draft  hpard  he  has 
been  classed  as  an  alien  enemy.  He  wishes  to  become  a  citizen  and  also  to 
enlist. 

2.  By  the  German  citizenship  law  of  June  1,  1870,  which  was  in  force  until 
superseded  by  the  German  citizenship  law  of  July  22,  1913,  German  citizenship 
would  be  lost  by  10  years*  residence  abroad,  or  if  followed  within  six  months 
by  transfer  or  residence  outside  of  Germany,  by  Issue  of  a  citizenship  discharge 
certificate.  (See  59th  Cong.,  2d  sess.,  H.  Doc.  No.  326,  vol.  72,  pp.  329,  331, 
sees.  13,  14,  18,  21. ) 

3.  It  is  unnecessary  to  discuss  whether  the  running  of  time  under  the  Grerman 
citizenship  law  of  June  1,  1870,  was  suspended  by  the  German  citizenship  law 
of  July  22, 1913,  Supplement  No.  8,  The  American  Journal  of  International  Law, 
1914,  for  the  first  paragraph  of  section  32  of  the  latter  law,  says :  "  A  German 
liable  to  military  service,  who  at  the  time  of  the  going  into  effect  of  this  law  has 
neither  bis  residence  nor  permanent  adode  in  Germany  and  prior  to  that  tlihe 
has  completed  the  nineteenth  but  not  yet  the  thlrty-firsfc^year  of  his  life,  loses 
his  citizenship  at  the  end  of  two  years,  provided  he  has  not  within  that  time 
obtained  a  final  decision  as  to  his  military  liability." 

4.  Assuming  the  facts  as  stated,  H  has  ceased  to  be  a  German  citizen.  Yet, 
as  he  has  not  obtained  citizenship  In  the  United  States,  he  is  still  classed  among 
alien  enemies  by  section  4067  of  the  Revised  Statutes  of  the  United  States  and 
by  the  Executive  proclamation  of  April  6,  1917.  It  is  not  unreasonable  for  a 
local  draft  board  to  hold  that  the  same  meaning  of  the  phrase  "  alien  enemies  *' 
is  to  be  applied  to  the  phrase  when  used  in  section  2,  selective  draft  act  (40 
Stat.  76,  78),  and  in  the  Selective  Service  Regulations  issued  thereunder.  Pro- 
vost Marshal  General's  Office,  Form  999,  sections  79  and  101. 

5.  The  proper  course  is  to  petition  for  naturalization  upon  the  basis  of  the 
declaration  of  Intention  made  in  1915.    See  act  of  May  9,  1918  (40  Stat,  542) 


APPBOPRI ATIONS :  Fnneral  Expenses  of  Student  at  Training  Gamp. 

The  charge  for  a  casket  and  embalming  of  a  deceased  student  at  the  Platts- 
burg  camp  can  not  properly  be  paid  out  of  the  appropriation,  "  Disposition  of 
remains  of  officers,  soldiers,  civilian  employees,"  fiscal  year  1918  (40  Stat.  105, 
130),  for  that  appropriation  is  applicable  only  to  those  on  the  Army  active  lisu 
The  appropriation  for  **  Incidental  expenses.  Quartermaster  Corps,"  act  of  June 
12,  1917  (40  Stat.  345,  359),  might  be  used;  but  the  appropriation  for  "Civilian 
military  training,"  act  of  October  6,  1917  (40  Stat.  345,  364),  providing  for 
"  other  expenses  Incidental  to  maintaining  said  camps,"  is  available  and  ought 
to  be  used  for  this  purpose. 

203.5 

War  Department,  J.  A.  G.  O.,  July  30,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  desires  to  be  advised  whether  payment  of  the 
expenses  incurred  for  the  preparation  of  remains  of  Milton  O.  Fox,  who  died 
while  attending  the  Plattsburg  Officers*  Training  Camp,  can  legally  be  ma<le 
from  the  appropriation  "Disposition  of  remains 'of  officers,  soldiers,  civilian 
employees"  (40  Stat.  109;  130),  or,  if  the  bill  is  not  payable  from  that  appro- 
priation, whether  the  appropriation  "  Incidental  expenses.  Quartermaster 
Ccrps  "  (40  Stat.  345,  359),  is  available  for  its  payment. 

2.  Attached  to  the  papers  herewith  is  a  bill  of  the  (jarrol  Furniture  Co.,  Platts- 
burg, N.  Y.,  dated  June  30.  1918,  rendered  to  the  Quartermaster  Department, 
Plattsburg  Barracks,  N.  Y.,  charging  for  one  metal-lined  casket  and  plate 
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$64.75,  and  for  services  of  embalming  body  $10,  total  $64.75,  "For  body  of 
Milton  O.  Fox,  shipped  to  Baltimore,  Md,    Ordered  by  Col.  Woodson." 

3.  The  appropriation  "  Disposition  of  remains  of  officers,  soldiers,  civilian 
employees,"  fiscal  year  1918,  supra,  is  applicable,  as  to  officers  and  enlisted  men, 
only  to  those  on  the  Army  active  list,  and,  in  the  opinion  of  this  office  it  is  not 
available  for  payment  of  burial  expenses  in  the  case  of  enlisted  "citizen 
students  "  at  Reserve  Officers*  Training  Camps.  If  no  other  appropriation  were 
available  the  appropriation  "  Incidental  expenses.  Quartermaster  Corps  "  supra, 
might  be  used,  but  in  the  opinion  of  this  office  the  appropriation  for  "  Civilian 
military  training,"  act  of  October  6,  1917  (40  Stat.  845,  364),  is  available  for 
this  purpose. 

It  will  be  observed  that  after  specifying  certain  classes  of  expenses  there  la 
added  the  language  "  and  other  expenses  incidental  to  maintaining  said  camps." 
I'lils  language  Is  sufficiently  broad  to  Include  expenses  of  burial  of  students  who 
die  at  such  camps.    The  question  submitted  is  answered  accordingly. 


COUBTS-MABTIAL:  Change  of  Tenae. 

An  officer  under  charges  to  be  tried  by  general  court-martial  at  Camp  Sevier, 
Greenville,  S.  C,  asks  to  be  tried  at  Washington,  D.  C,  because  he  says  the 
case  has  been  so  much  discussed  at  Camp  Sevier  that  he  fears  the  impossibility 
of  a  fair  trial.  The  request  must  be  denied.  The  officer  has  ample  protection 
in  his  right  of  challenge.    Change  of  venue  Is  not  authorized  in  such  a  case. 

250.4. 

War  Department,  J.  A.  G.  C,  July  30, 1918.— To  The  Adjutant  General. 

1.  The  accompanying  paper  presents  a  request  on  the  part  of  B.,  captain  of 
Infantry,  National  Army,  who  is  under  charges  for  trial  by  general  court- 
martial  at  Camp  Sevier,  -Greenville,  S.  C,  for  a  change  of  venue  from  that  camp 
to  Washington,  D.  C. 

Capt.  B.  states  in  his  letter  that  the  offense  with  which  he  is  charged  has  been 
so  much  discussed  among  the  officers  stationed  at  Camp  Sevier  that  he  feels  it 
would  be  impossible  for  him  to  obtain  a  fair  and  Impartial  trial  at  that  camp. 
He  therefore  asks  that  he  be  tried  at  Washington,  D.  Ci,  "where  there  are 
permanently  stationed  plenty  of  competent  officers  having  no  knowledge  of  the 
case." 

2.  A  change  of  venue  such  as  is  here  applied  for  is  not  authorized  nor  con- 
templated either  by  the  Articles  of  War  or  the  Manual  for  Courts-Martial.  It 
would,  if  granted,  be  most  unusual,  even  if  not  wholly  without  precedent. 
Under  the  right  of  challenge  afforded  by  Articles  of  War  14,  Capt.  B.  will  have 
every  needed  opportunity  for  obtaining  a  fair  and  impartial  court  for  his  case. 

3.  It  is  therefore  recommended  that  the  application  be  disapproved. 


PAT  AND  ALLOWANCES:  Commntation  of  Quarters;  Certificate. 

Benefits  of  the  act  of  April  16,  1918  (40  Stat.  530),  whereby  an  officer  is 
allowed  quarters,  heat,  and  light,  or  commutation  thereof,  must  be  claimed  by 
a  certificate  filed  with  each  pay  voucher  rendered-  In  order  to  draw  commuta- 
tion of  quarters  under  this  act,  the  officer  must  actually  maintain  and  pay  for 
a  place  of  abode  for  his  dependents,  and  whether  this  place  Is  occupied  by  them 
in  common  with  others  Is  immaterial.  But  commutation  of  light  and  heat  is 
payable  only  when  the  place  i^.  occupied  by  the  dependent  i)ersons  "  alone  "  as 
their  quarters.  This  does  not  preclude  guests  or  servants,  but  requires  that  the 
expense  of  maintaining  the  quarters  shall  not  be  borne  or  shared  by  such  guests 
or  servants. 

245.81. 

War  Department,  J.  A.  G.  O.,  July  30,  1918.— To  the  Commanding  General 
Thirty-eighth  Division. 

1.  You  have  forwarded  to  this  office  for  opinion  two  questions  submitted  by 
the  Judge  advocate  of  your  division  regarding  the  operation  of  the  act  of  April 
16,  1918  (40  Stat  530),  authorizing  quarters,  heat,  and  light,  or  commutation 
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thereof,  for  the  dependents  of  officers  on  duty  in  the  field  during  the  present 
emergency. 

2.  The  judge  advocate  states  that  he  has  held  that  when  an  officer  has  once 
filed  the  certificate  required  under  the  act  of  April  16,  1018,  supra,  at  the 
station  at  which  the  officer  is  paid  no  additional  certificate  should  be  required 
until  there  has  been  a  change  of  his  station  or  a  change  as  to  quarters  occu- 
pied by  his  dependents,  and  he  desires  to  be  advised  whether  this  ruling  is 
correct.  The  form  of  certificate  required  was  approved  by  the  Comptroller 
of  the  Treasury  June  27,  1918,  and  its  terms  very  clearly  indicate  that  It  is 
required  to  be  furnished  with  each  voucher  upon  which  an  officer  claims  the 
benefits  of  the  act  of  April  16,  1918.  If  there  were  any  doubt  as  to  this  re- 
quirement it  has  been  set  at  rest  by  a  new  form  of  officers'  pay  voucher  upon 
which  the  form  of  certificate  is  printed,  which  new  form  of  voucher  will  doubt- 
less be  distributed  as  soon  as  a  sufficient  supply  becomes  available. 

3.  The  second  question  upon  which  the  judge  advocate  desired  advice  is  as 
to  the  interpretation  of  the  word  "  alone  "  as  used  in  the  form  of  certificate  in 
which  the  officer  is  required  to  certify  that  during  the  period  for  which  com- 
mutation of  heat  and  light  is  claimed  his  dependents  are  not  occupying  quarters 
as  the  guests  of  others,  *'but  actually  occupied  alone  as  quarters  at  a  desig- 
nated place  a  certain  number  of  rooms,  exclusive  of  baths,  closets,  halls,"  etc., 
used  in  common  with  other  tenants  or  while  as  guests  of  friends,  relatives,  or 
others.  In  reference  to  this  provision  of  the  form  of  certificate  the  judge 
advocate  at  Camp  Shelby  in  his  opinion  of  June  11  said : 

"  It  is  very  plain  to  me  that  the  Comptroller  means  to  hold  that  during  the 
time  the  officer*s  dependents  are  living  in  the  abode  of  another  as  guests  no 
commutation,  either  of  quarters  or  heat  and  light,  is  to  be  paid  the  officer, 
and  that  during  the  time  that  the  officer's  dependents  are  furnished  an  abode 
at  the  officer's  expense,  either  wholly  or  partially,  whether  they  occupy  the 
abode  alone  or  with  others,  he  is  entitled  to  draw  commutation  of  quarters, 
but  that  with  reference  to  commutation  of  heat  and  light  he  can  only  draw 
for  the  number  of  rooms  actually  occupied  and  paid  for  by  his  dependents. 
Even  then  I  apprehend  that  the  law  does  not  intend  to  require  that  his  de- 
pendents can  not  have  in  such  rooms  as  their  guests  other  people.  The  test 
is,  with  reference  to  commutation  of  heat  and  light,  whether  or  not  the  rooms, 
occupied  are  actually  the  abode  of  the  dependents  and  are  actually  paid  for 
by  the  officer  as  such  abode,  and  it  makes  no  difference,  in  my  opinion,  whether 
or  not  the  dependents  live  alone  in  their  rooms  or  with  others.'* 

In  order  that  an  officer  may  draw  commutation  of  quarters,  heat,  and  light 
for  his  dependents  under  the  act  of  April  16,  1918,  he  must  actually  maintain 
a  place  of  abode  for  them.  This  means  that  the  place  of  abode  must  be  main- 
tained at  his,  the  officer's,  expense.  As  to  commutation  of  quarters,  therefore, 
it  is  immaterial  that  the  officer's  dependents  occupy  quarters  in  common  with 
others,  so  long  as  the  use  of  such  accommodations  by  his  dependents  Is  paid 
for  by  the  officer.  As  to  the  commutation  of  heat  and  light,  however,  the 
quarters  for  which  such  commutation  is  payable  are  those  quarters  actually 
occupied  by  the  dependent  persons  alone  as  their  quarters.  This  does  not  mean 
that  such  persons  may  not  entertain  guests  or  employ  servants  in  such  quarters, 
but  it  means  that  such  quarters  shall  not  be  occupied  by  the  dependents  as 
guests  or  shared  with  other  persons  who  share  the  expense  of  maintaining  such 
quarters. 

PHILIPPINE  SCOUTS:  Effect  of  Aoceptanee  by  Seont  Offleer  of  Gommis- 
sion  in  National  Army. 

i'hlllppine  Scout  officers,  when  commissioned  in  the  National  Army  or  any 
part  of  it,  do  not  forfeit  their  Scout  commissions.  The  President  may  fill  the 
roraporary  vacancies  so  created,  and  It  would  be  proper  to  fill  them  with  Na- 
tional Army  officers. 

210.1. 

War  Department.  J.  A.  G.  O.,  July  30,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  this  office  Is  asked  for  an  expression  of 
opinion — 

"As  to  whether  scout  officers  can  accept  National  Army  commissions  for 
duty  with  the  scouts  or  elsewhere  without  losing  their  scout  commissions, 
and  also  whether  the  appointment  of  scout  officers  in  the  locally  created 
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forces  under  the  provisions  of  the  act  of  March  30,  1918  (40  Stat.  500,  501), 
creates  such  vacancies  as  may  be  filled  by  temporary  promotions  from  the 
lower  grades." 

2.  In  my  Judgment,  the  first  branch  of  the  question  should  be  answered 
"Yes."  Concededly,  a  negative  answer  could* be  established  by  the  Implica- 
tions of  the  act  of  March  30,  1918,  supra,  which  provides  protection  for  the 
commissions  of  officers  of  scouts  upon  their  appointment  as  officers  In  locally 
created  armed  forces  drafted  Into  the  Army  of  the  United  States.  It  migJit 
be  argued  that  an  appointment  to  any  other  forces  than  those  specified  in  that 
legislation  impliedly  works  a  forfeiture  of  the  scout  commlssin.  When  this 
legislation  was  enacted  the  Army  of  the  United  States  was  regarded  in  tlie 
department,  and  perhaps  elsewhere,  as  consisting  of  several  independent  and 
unlnterchangeable  components.  This  rule  Is  now  seen  to  have  been  highly 
Inconvenient  in  administration,  contrary  to  military  principle  of  unity  of  organi- 
zation and  command,  and  in  derogation  of  the  constitutional  powers  of  the 
Commander  in  Chief.  The  statutes  when  fairly  construed  in  the  light  of  all 
these  considerations  do  not  establish  such  distinction.  Locally  created  Philip- 
pine forces  drafted  Into  the  Army  of  the  United  States  by  this  special  legisla- 
tion subsequent  to  the  act  of  May  18,  1917  (40  Stat.  76),  are  as  much  a  part 
of  the  drafted  Army  of  the  tJnlted  States  as  are  the  forces  provided  by  the 
former  organic  act.  Such  forces  when  once  drafted  into  the  Army  are  a 
part  of  the  Army.  A  scout  officer's  commission  Is  protected  upon  his  appoint- 
ment to  this  particular  drafted  force.  If  the  protection  is  thus  limited,  the 
protection  should  remain  only  so  long  as  he  continues  in  that  particular  force. 
This  is  predicated  upon  the  idea  that  the  forces  drafted  from  the  Philippines 
are  to  be  kept  separate  and  apart  from  the  rest  of  the  Army  of  the  United 
States  to  which  they  belong.  This  Is  to  retain  the  old  unsound  distinctions 
which  militate  against  fiexibility  of  organization  and  unity  and  effectiveness 
of  command.  The  Philippine  forces  when  drafted  Into  the  Army  become  a 
part  of  the  Army  of  the  United  States,  and  lose  their  distinction  as  local  forces. 
All  members  of  such  forces  are  members  of  the  Army  of  the  United  States,  of 
which  tbey  have  become  a  part  and  not  of  the  locally  created  forces.  If  it  be 
the  effect  of  the  legislation  to  make  such  locally  drafted  forces  a  part  of  the 
Army  of  the  United  States,  generally  usable  and  interchangeable  as  a  part  of 
such  Army,  then  It  follows  that  the  protection  afforded  an  officer  originally  com- 
missioned In  such  drafted  unit  Is  concurrent  with  his  tenure  as  an  officer  In 
the  Army  of  the  United  States.  In  the  eyes  of  the  law  he  is  not  an  officer  of 
the  locally  created  forces,  but  of  the  Army  of  the  United  States.  And,  carrying 
the  principle  still  further.  If  an  officer  of  the  scouts  appointed  to  this  particular 
pnrt  of  the  Army  of  the  TJnlted  States  has  his  scout  commission  protected, 
on  reason  and  principle  an  officer  of  the  scouts  appointed  to  any  other  part  of 
the  Army  of  the  United  States,  organized  for  the  present  war,  should  also  have 
his  commission  protected.  There  can  be  no  legal  reason  for  such  discrimination. 
Notwithstanding,  therefore,  the  former  views  of  the  department,  Its  adminis- 
trative practices,  expressions  of  this  office,  and  the  possible  theory  of  legisla- 
tion to  the  contrary,  in  my  judgment,  looking  at  the  statutes  all  together  and 
considering  them  In  the  light  of  the  constitutional  power  of  the  Commander  in 
Chief  and  the  present  military  situation,  It  ought  to  be  held  that  an  officer  of 
the  Philippine  Scouts  may  be  commissioned  in  the  so-called  National  Army, 
an<I  any  part  of  It,  without  forfeiting  his  scout  commission. 

3.  In  response  to  the  second  branch  of  the  question:  The  statutes  do  not 
expressly  prescribe  any  method  of  filling  the  temporary  vacancies;  therefore, 
the  EiXecudve  is  free  to  fill  them  as  he  may  please.  Since,  however,  the  vaca ti- 
des have  been  created  by  the  necessities  of  the  so-called  National  Army,  Na- 
tional Army  officers  may  appropriately  be  appointed  to  fill  them. 


APPBOPBIATIONS :  Storage  and  Shipping  Facilities;  Authorized  Expendi- 
tures. 

Under  the  appropriation  for  "Inland  and  port  storage,  including  all  neces- 
sary buildings,  docks,  tracks,  handling,  and  other  facilities  for  Government 
supplies  •  •  •  and  for  all  other  necessary  expenses  "  (40  Stat.  845,  860),  the 
Director  of  Purchase,  Storage  and  Traffic  is  authorized  to  purchase  machinery 
and  equipment  to  be  Installed  in  a  privately  owned  power  plant.  In  order  to 
provide  proper  electric  power  facilities  for  a  necessary  port  terminal,  under 
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an  agreement  with  the  owners  of  said  plant  to  purchase  such  machinery  and 
equipment  from  the  Government  at  a  fair  price  at  the  close  of  the  war. 

468.1. 

War  Department,  J.  A,  G.  O.,  July  31,  1918. — ^To  the  Director  of  Operations. 
Office  of  the  Chief  of  Staff. 

1.  The  views  of  this  office  are  desired  In  connection  with  the  recommendation 
of  the  Director  of  Purchase,  Storage  and  Traffic,  dated  July  23,  1918,  that  the 
sum  of  $350,000  be  advanced  to  the  Charleston  Consolidated  Railway  &  Lighting 
Co.  for  the  purpose  of  Increasing  its  facilities  to  provide  for  the  requirements 
for  the  War  Department  developments  at  North  Charleston,  S.  C.  It  is  stated 
that  in  order  to  provide  proper  electric  power  facilities  for  the  Charleston  port 
terminal  development  it  will  be  necessary  for  the  Government  either  to  con- 
struct and  equip  a  complete  power  plant  or  to  furnish  sufficient  financial  aid  to 
the  Charleston  Consolidated  Railway  &  Lighting  Co.  to  enable  that  company 
to  increase  Its  plant  to  an  extent  sufficient  to  permit  it  to  supply  the  Govern- 
ment activities  with  power;  that  a  careful  investigation  has  been  made  by 
Government  experts  and  a  conclusion  has  been  reached  that  both  from  the 
standpoint  of  economy  and  speed  it  would  be  in  the  Interest  of  the  Government 
to  aid  the  Charleston  Consolidated  &  Lighting  Co.  to  increase  its  plant  rather 
than  to  attempt  at  this  time  to  build  a  new  plant  at  Government  expense, 
that  the  cost  of  additional  facilities  is  estimated  at  $700,000,  $350,000  of 
which  amount  the  company  proposes  to  borrow  through  the  War  Cre<lits  Board, 
this  sum  to  be  used  in  enlarging  its  power  plant;  that  it  is  proposed  that  the 
Government  will  also  furnish  machinery  ^nd  equipment  to  be  Installed  in  the 
power  plant  and  build  a  transmission  line  entirely  for  Government  use  from 
the  power  plant  to  the  site  of  the  Government  activities  at  an  aggregate  cost 
of  approximately  $350,000;  that  the  title  to  the  machinery  and  equipment 
furnished  by  the  Government,  Including  the  transmission  line,  is  to  remain  in 
the  Government  until  purchased  and  paid  for  by  the  power  company,  and 
within  a  reasonable  time  after  the  close  of  the  war  the  value  of  the  machinery, 
equipment,  and  transmission  line  shall  be  determined  by  arbitration;  and 
that  the  power  company  will  agree  to  pay  the  Govermnent  the  sum  so  fixed  in 
five  equal  annual  installments  with  Interest  at  the  rate  jfi.  5  per  cent  As  this 
arrangement  Is  considered  by  the  office  of  the  Director  of  Operations  to  be  a 
reasonable  one,  authority  is  requested  to  enter  into  such  a  contract  with  the 
company  for  the  expenditure  of  a  sum  not  exceeding  $350,000  from  che  appro- 
priation "  Inland  and  port  storage  and  shipping  facilities,"  contained  in  the 
Army  appropriation  act  (40  Stat.  845).  It  is  stated  that  the  entire  expendi- 
ture involved  in  the  proposed  additions  to  the  power  plant  of  this  company 
is  required  to  insure  the  furnishing  of  the  current  required  by  the  Government. 

2.  The  appropriation  referred  to  Is  in  the  following  language : 

"Storage  and  shipping  facilities:  For  inland  and  port  storage,  including  ail 
necessary  buildings,  docks,  tracks,  handling,  and  other  facilities  for  Crovernmeut 
supplies,  Including  rentals  and  purchase  of  land,  the  hire  of  employees,  and  for 
all  other  necessary  expen.ses,  $147,000,000:  Provided,  That  the  foregoing  sums 
nmy  be  expended  without  reference  to  section  three  hundred  and  flfty-five  of  the 
Revised  Statutes"  (40  Stat.  845.  860). 

This  appropriation  is  broad  enough  to  authorize  the  acquisition  of  a  plant  to 
furnish  the  current  for  the  facilities  therein,  or  to  authorize  a  contract,  such  as 
is  proposed,  whereby  the  Government  can  purchase  machinery  to  properly  equip 
an  existing  plant  and  furnish  the  necessary  transmission  line  to  the  extent 
necessary  to  supply  the  current  to  the  site  of  the  Government  activities  under 
a  contract  which  will  stipulate  for  the  use  of  this  machinery,  transmission  line, 
etc.,  by  the  contractor;  that  the  contractor  in  consideration  of  such  use  shall 
supply  current  at  a  stipulated  price ;  and  that  at  the  expiration  of  the  contract 
period  or  within  a  reasonable  time  after  the  close  of  the  war  the  value  of  the 
machinery,  equipment,  and  transmission  line  shall  be  appraised  by  a  board 
of  arbiters,  and  that  the  power  company  shall  pay  the  Government  the  sum 
so  fixed  in  five  annutil  iastallments  with  intoivst  at  5  per  cent,  as  proposeiL 
In  the  opinion  of  this  ofilce  an  arrangement  to  this  effect  may  legally  be  made 
under  existing  law. 
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COMMAND:  Eligibility  to  Command. 

An  Ordnance  officer  serving  with  Ordnance  troops  Is  not  a  line  officer  under 
statute  or  regulations,  and  by  Army  Regulations  18  Is  specifically  Included 
among  those  who  shall  not  assume  command  of  troops  unless  put  under  orders 
which  especially  so  directed  by  authority  of  the  President.  Hence,  where  there 
are  in  one  camp  a  colonel  of  Ordnance,  Regular  Army,  commanding  Ordnance 
troops  and  a  colonel,  National  Army,  commanding  machine-gun  troops,  the 
latter  properly  acts  as  camp  commander. 

210.7. 

War  Department,  J.  A.  G.  O.,  July  31, 1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  present  the  question  of  the  eligibility  of  an 
Ordnance  officer  doing  duty  with  Ordnance  troops  in  a  mixed  command  to 
exercise  command  of  the  whole. 

The  instant  case  is  stated  as  follows : 

"  There  is  at  Camp  Hancock  an  Ordnance  training  camp,  under  command  of 
Col.  J.  W.  Benet,  Ordnance  Department,  who  has  been  a  colonel  in  the  Regular 
Army  since  August  5,  1911.  This  training  camp  at  present  has  6,664  Ordnance 
troops  under  instruction.  It  has  had  as  high  as  9,000  troops,  and  will  soon 
reach  12,000  troops.  In  the  same  camp  is  a  machine-gun  training  center  imder 
the  command  of  Oliver  Edwards,  colonel,  National  Army.  Col.  Edwards  In  addi- 
tion to  his  duties  as  commanding  officer  of  the  machine-gun  training  center  is 
acting  as  camp  commander  in  accordance  with  the  principles  outlined  in  Army 
Regulations  18,  mentioned  above.  At  the  time  the  above-mentioned  paragraph 
was  approved,  a  condition  wliich  now  exists,  namely,  that  an  ordnance  officer 
could  be  in  command  of  a  large  l)ody  of  Ordnance  troops  doing  duty  in  the  same 
garrison  with  line  troops,  was  not  contemplated.  It  Is  believed  that  under 
conditions  as  stated  above  that  an  Ordnance  officer  ding  duty  with  Ordnance 
troops  is  entitled  to  command  In  a  mixed  command  just  as  an  Engineer  officer  • 
on  duty  with  Engineer  troops  is  entitled  to  command,  which  latter  case  is  In 
accord  with  Army  Regulations  18,  as  now  worded.    A  decision  is  requested." 

2.  Paragraph  18,  Army  Regulations,  is  as  follows : 

"  An  officer  of  Engineers  not  on  duty  with  Engineer  troops,  or  of  Ordnance, 
or  of  The  Adjutant  General's,  Inspector  General's,  or  Judge  Advocate  General's 
Department,  Quartermaster  or  Signal  Corps,  or  of  the  line  detailed  to  fill  a 
vacancy  in  these  staff  departments  or  corps,  though  eligible  to  command,  accord- 
ing to  his  rank,  shall  not  assume  command  of  troops  unless  put  on  duty  under 
orders  which  specially  so  direct,  by  authority  of  the  President." 

It  must  be  noted  that  this  paragraph  of  the  Army  Regulations  specifically 
excepts  from  its  operation  an  Engineer  officer  who  is  on  duty  with  troops. 
This  is  in  accordance  with  that  provision  of  section  11  of  the  national  defense 
act  (39  Stat.  166,  174),  which  was  also  embodied  in  the  act  of  February  2,  1901 
(31  Stat.  748,  754),  to  the  effect  that— 

"  The  enlisted  force  of  the  Corps  of  Engineers  and  the  officers  serving  there- 
with shall  constitute  a  part  of  the  line  of  the  Army." 

An  Ordnance  officer  serving  with  Ordnance  troops  is  not  a  line  officer  under 
the  statute  or  regulations,  and  by  Army  Regulations  18  he  Is  specifically  Included 
among  those  who 

"  Shall  not  assume  command  of  troops  unless  put  on  duty  under  orders  which 
specially  so  direct  by  authority  of  the  President." 

It  may  well  be  that  in  the  Instant  case  the  commanding  officer  of  the  Ordnance 
Training  Camp  at  Camp  Hancock  should  be  vested  by  the  President  with  au- 
thority to  command  not  only  the  Ordnance  training  camp  under  his  charge  but 
also  other  troops  on  duty  at  that  camp.  This,  however,  is  a  matter  for  adminis- 
trative determination  and  does  not  present  a  question  calling  for  a  legal  decision. 

3.  It  is  the  opinion  of  this  office,  therefore,  that  Army  Regulation.s  18  can 
not  be  so  construed  as  to  authorize  the  commanding  officer  of  the  Ordnance 
Training  Camp  at  Camp  Hancock  to  assume  command  of  all  the  troops  at  that 
place,  but  that  authority  to  exercise  such  command  may  be  specially  conferred 
by  authority  of  the  President,  exercised,  of  course,  by  tliis  department,  should 
such  action  be  considered  expedient 
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CITIUAN  EMPLOYEES:  Trayel  Orders. 

Any  employees  detailed  or  assigned  from  any  other  bureau  or  department  of 
the  Government  to  the  Bureau  of  Aircraft  Production  for  temporary  duty 
therein  must  necessarily  be  subject  to  such  orders  of  the  War  Department  In 
the  latter  bureau  as  are  required  for  carrying  out  the  purposes  of  their  as- 
signment or  detail,  Including  travel  orders.  Travel  orders  may  be  Issued  to 
such  employees  In  the  same  way  that  similar  travel  orders  are  Issued  to  the 
regular  employees  of  that  bureau,  the  expenses  of  such  travel  to  be  paid  from 
the  appropriation  available  for  the  payment  of  similar  expenses  In  case  of 
the  regular  employees  of  the  Bureau  of  Aircraft  Production. 

248.7. 

War  Department,  J.  A.  G.  0.,  July  31,  1918.— To  the  Adjutant  General. 

1.  The  Director  of  Aircraft  Production  Inquires  whether  travel  orders  can 
be  issued  to  civilians  who  are  loaned  temporarily  to  that  bureau  by  other 
bureaus,  for  special  work.  He  states  that  particularly  in  the  Science  and  Re- 
-search  Department  it  is  necessary  for  these  civilians  to  travel  to  diflferent 
points,  In  the  Interests  of  that  bureau. 

2.  Any  employees  detailed  or  assigned  from  any  other  bureau  or  depart- 
ment of  the  Government  to  the  Bureau  of  Aircraft  Production  for  temporary 
duty  therein  must  necessarily  be  subject  to  such  orders  of  the  War  Depart- 
ment in  the  latter  bureau  as  are  required  for  carrying  out  the  purxK)ses  of 
their  assignment  or  detail,  including  travel  orders.  Travel  orders  may  be 
issued  to  such  employees  in  the  same  way  that  similar  travel  orders  are  issued 
to  the  regular  employees  of  that  bureau,  the  expenses  of  such  travel  to  be 
paid  from  the  appropriation  available  for  the  payment  of  similar  expenses  in 
case  of  the  regular  employees  of  the  Bureau  of  Aircraft  Production. 


TRIAL:   Acquittal;  Order  Approving  Aoqnittal   Beeause  of   Mental   In* 
capacity  Should  be  Published. 

Where  a  soldier  has  been  tried  for  desertion  and  found  not  guilty  on  account 
of  mental  incapacity,  a  general  court-martial  order  approving  the  findings 
should  be  published  as  in  other  cases. 

300.4.  July  31,  1»18. 


APPROPRIATIONS:  Yeterinary  Hospital. 

Definite  requests  and  estimates  for  veterinary  hospitals  having  been  sub- 
mitted and  the  appropriations  for  ** Ck)nstructlon  and  repair  of  hospitals*'  In 
the  urgent  deficiency  appropriation  bill  (40  Stat.  345,  363)  having  been  adopted 
in  conformity  with  such  estimates,  legislative  sanction  of  the  items  designated  in 
the  estimates  is  implied,  and  the  appropriation  may  be  used  for  veterinary  hos- 
pitals. In  the  absence  of  such  estimates  It  would  be  Improper  to  expend  money 
appropriated  for  "  (Construction  and  repair  of  hospitals  "  for  veterinary  hospitals. 

G32. 

War  Department,  J.  A.  G.  O.,  August  1,  1918. — To  the  Surgeon  General. 

1.  The  opinion  of  this  office  Is  desired  on  the  question  whether  the  current 
appropriation  "Construction  and  repair  of  hospitals"  (40  Stat.  345,  363)  can 
1-i-operly  be  used  "for  the  construction  of  a  veterinary  hospital  at  West  Point, 
Ky.,  or  other  veterinary  hospitals  which  may  be  required."  In  submitting  the 
(iiiostlon  It  is  stated  that  until  plans  for  an  up-to-date  veterinary  hospital  were 
prepared  and  standardized  all  construction  for  the  care  and  shelter  of  sick  and 
injured  public  animals  in  camps  had  been  charged  against  quartermaster  funds, 
although  such  construction  has  been  extremely  crude  and  unsulted  for  the  pur- 
pi»so  intended ;  that  at  the  suggestion  of  the  construction  branch  of  the  Quarter- 
master 0>rps  expenditure  for  veterinary  hospital  construction  from  the  appro- 
priation "  Construction  and  repair  of  hospitals  '*  was  proper ;  that  estimates  were 
submitted  for  the  urgent  deficiency  appropriation  bill  for  complete  hospitals  at 
Camp  Lee,  and  the  Animal  Embarkation  Depot  at  Charleston,  S.  C.  and  a 
smaller  one  at  Camp  A.  A.  Humphreys,  Va. ;  that  Congress  authorized  the  fundus 
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and  the  work  is  now  in'prog:ress  and  that  no  veterinary  hospital  projects  were 
specifically  anticipated  in  the  current  fiscal  year  and  no  appropriation  therefor 
was  requested. 

2.  It  is  the  understanding  of  this  office  that  Congress  did  not  specifically  appro- 
priate money  for  the  construction  of  veterinary  hospitals,  but  that  the  amounts 
estimated  for  such  hospitals  were  included  in  the  total  amount  carried  by  the 
urgent  deficiency  act  for  the  construction  and  repair  of  hospitals,  no  material 
change  being  made  in  the  language  of  the  appropriation  from  the  language  of 
prior  appropriations  for  the  construction  and  repair  of  hospitals.  It  is  further 
understood  that  prior  appropriations  for  the  construction  and  repair  of  hosj)!- 
tals  have  never  been  considered  as  applicable  to  the  construction  and  repair  of 
veterinary  hospitals. 

3.  It  is  a  familiar  general  principle,  adopted  and  acted  upon  In  executive  de- 
partments, that  appropriations  made  in  conformity  with  estimates  and  based 
ui>on  them  imply  an  authority  to  expend  the  appropriated  funds  for  the  articles 
designated  in  the  estimates,  and  imply  a  legislative  sanction  of  the  objects  for 
which  the  appropriations  were  asked  where  the  language  is  sufficiently  broad 
to  admit  such  construction  (Dig.  Ops.  J.  A.  G.  1912,  p.  26).  In  the  light  of  this 
principle  an  appropriauon  for  the  construction  and  repair  of  hospitals  may 
possibly  be  applied  to  the  construction  and  repair  of  veterinary  hospitals.  In 
the  absence  of  such  estimates,  none  having  been  submitted  for  the  current  fiscMl 
year,  this  office  is  clearly  of  the  opinion  the  language  "for  construction  aiul 
repair  of  hospitals"  can  not  properly  be  regarded  as  covering  construction  of 
veterinary  hospitals. 

ABMT:  Bands  In  National  Guard  or  National  Army  Organizations. 

The  Army  appropriation  act,  July  9, 1918  (40  Stat.  845,  868),  which  authorizes 
a  band  for  each  regiment  of  Engineers,  is  in  the  nature  of  an  amendment  to 
paragraph  2,  section  11,  national  defense  act,  June  3,  1916  (39  Stat.  166,  211), 
and  consequently  applies  strictly  only  to  the  Regular  Army.  Section  111  pro- 
vides that  National  Guard  organizations  drafted  into  Federal  service  shall  be 
embodied  in  organizations  corresponding,  as  far  as  practicable,  to  those  of  the 
Regular  Army.  A  like  provision  for  the  forces  raised  under  the  provisions  of 
paragraphs  3,  4,  6,  and  7,  selective  draft  act  (40  Stat.  76),  is  also  made.  It 
results  that  each  Engineer  regiment  of  the  National  Guard  and  National  Army 
components  of  the  United  States  Army  is  entitled  to  a  band. 

322.1. 

War  Department,  J.  A.  Q.  O.,  August  1,  1918.— To  The  Adjutant  General. 

1.  You  invite  attention  to  the  Army  appropriation  act  approved  July  9,  1918 
(40  Stat.  845,  868),  wherein  a  band  is  provided  for  each  regiment  of  Engineers, 
and  inquire  whether  "  this  provision  is  limited  to  bands  of  the  Regular  service 
or  whether  it  includes  bands  for  the  National  Guard,  National  Army,  and  the 
other  special  Engineer  regiments  which  have  been  raised  from  time  to  time." 

2.  The  provision  of  the  act  referred  to,  wherein  a  band  is  provided  for  each 
Engineer  regiment,  is  in  the  form  of  an  amendment  to  paragraph  2,  section  llf 
national  defense  act  (39  Stat.  166,  173).  It  therefore  constitutes  an  amendment 
of  the  law  providing  for  the  organization  of  the  Regular  Army,  and  so  does  not 
directly  affect  the  organization  of  other  forces  of  the  Army  of  the  United  States. 
However,  by  virtue  of  section  111  of  the  national  defense  act,  supra,  providing 
that  members  of  the  National  Guard  drafted  into  the  service  of  the  United  States 
shall  be  embodied  in  organizations  corresponding,  as  far  as  practicable,  to  those 
of  the  Regular  Army,  it  indirectly  results  that  for  each  Engineer  regiment  of 
a  National  Guard  organization  a  band  is  now  authorized  by  virtue  of  said 
amendment.  Paragraph  3.  section  1  of  the  selective  draft  act  (40  Stat.  76), 
provides  that  the  organization  of  the  forces  provided  for  by  said  paragraph 
shall  be  the  same  as  that  of  the  corresponding  organization  of  the  Regular  Army. 
A  like  provision  Is  made  for  the  force  raised  under  the  provisions  of  the  fourth, 
fifth,  and  seventh  paragraphs  of  said  act.  It  therefore  indirectly  results  that 
for  each  Engineer  regiment  of  the  National  Army  raised  under  the  third,  fourth, 
lifth,  and  seventh  paragraphs  of  said  act  a  band  Is  authorized  by  virtue  of  said 
amendment.  The  said  amendment  does  not  have  application,  however,  to  Engi- 
neer regiments  raised  and  organized  other  than  as  above  set  forth. 
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ABMT:  Composition  and  Organization;  Interehangeability  of  Penonnel. 

Interchangeability  of  personnel  throughout  the  several  component  elements 
of  the  Army  is  legal  under  the  provisions  of  the  Constitution  making  the 
President  the  Commander  in  Chief  of  the  Army  of  the  United  States  under 
the  general  authority  which  he  must  have,  in  the  absence  of  limiting  statutes, 
to  use  the  forces  raised  by  Congress  in  any  manner  which  his  Judgment  may 
tlictate.  Men  transferred  from  one  branch  to  another  may  be  retransferred 
at  the  end  of  the  present  emergency,  and  they  will  be  entitled  to  count  service 
In  the  other  branch  toward  Increased  pay. 

220.3. 

War  Department,  J.  A.  G.  C,  August  1,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  call  for  remark  by  this  office  on  a  letter  ad- 
dressed to  the  Chief  of  Ordnance,  Washington,  D.  C,  reading  as  follows : 

"  Transfers  of  enlisted  men.  Regular  Army,  to  the  Enlisted  Ordnance  Corps, 
National  Army,  have  been  requested.  It  has  been  found  necessary  to  issue 
orders  transferring  such  men  from  the  Ordnance  Department,  Regular  Army, 
to  the  Enlisted  Ordnance  Corps,  National  Army  (1st  Ind.  A.  G.  O.,  June  17, 
1918,  220.33  Ord.). 

"  Advice  Is  requested  as  to  what  ahthority  covers  the  issuance  of  such  orders 
as  above  mentioned. 

"Advice  is  also  requested  as  to  the  status  of  such  men  after  the  period  of  the 
present  emergency." 

2.  In  paragraph  4  of  the  first  indorsement  on  the  letter  quoted  above,  the 
Acting  Chief  of  Ordnance  remarks  as  follows : 

"  So  far  as  known  at  the  present  time,  enlisted  men  of  the  Enlisted  Ordnance 
Corps,  National  Army,  after  the  period  of  the  present  emergency,  will  be  dis- 
charged from  the  service  when  their  services  are  not  longer  required."  In  the 
second  Indorsement  hereon  the  writer  of  the  letter  quoted  above,  William  A. 
Phillips,  colonel.  Ordnance  Department,  National  Army,  commanding,  Sandy 
Hook  Proving  Ground,  remarks  as  follows : 

"  It  is  believed  that  the  statement  in  paragraph  4,  first  indorsement,  quoted 
above,  involves  a  question  which  should  be  submitted  to  the  Judge  Advocate 
General  for  decision.  Enlisted  men  of  the  Regular  Army  of  long  and  faithful 
service  have  been  given  the  advantages  of  advanced  noncommissioned  grades 
vacant  In  the  National  Army  by  transfer  to  the  National  Army  in  the  higher 
grade.  It  would  seem  unjust  that  these  men  be  held  In  a  lower  grade  because 
of  the  lack  of  vacancies  in  the  Regular  Army,  and  it  would  seem  no  more  tlinn 
right  that  after  the  period  of  the  present  emergency,  when  the  need  of  the 
National  Army  has  passed,  that  these  men  should  be  returned  to  their  former 
grade  in  the  Regular  Army,  receiving  full  credit  for  their  total  service.  This 
matter  has  been  definitely  decided  In  the  case  of  commissioned  officers,  and  an 
authoritative  decision  In  the  case  of  enlisted  men  Is  considered  necessary." 

3.  The  first  question  which  calls  for  consideration  is  that  stated  In  the  letter 
first  quoted  above  as  to  the  authority  under  which  transfers  of  enlisted  men  of 
the  Regular  Army  to  the  Enlisted  Ordnance  Corps,  National  Army,  are  made. 
This  question  was  before  this  office  on  September  17,  1917,  and  in  an  opinion 
of  that  date  (1  Ops.  J.  A.  G.  142,  146),  the  whole  question  of  the  transfer  of  of- 
ficers and  enlisted  men  from  one  component  force  of  the  Army  of  the  United 
{States  to  another  was  dealt  with  at  length.  In  that  opinion  It  was  said  by  way 
of  conclusion : 

"  In  the  light  of  what  I  have  said,  my  response  to  the  specific  question  must 
be  that  transfers  of  enlisted  personnel  from  one  force  to  another,  in  the  sense 
of  absolute  Incorporation  in  the  force  to  which  transferred.  Is  permissible 
under  the  law ;  and,  giving  the  reasoning  the  wider  application  it  deserves.  It 
seonis  to  me  to  require  the  department  to  abolish  many  of  the  distinctions 
which  it  conceives  to  exist  between  and  among  such  forces.  •  •  ♦  No  legal 
reason  is  known  to  this  office  why  enlisted  men  assigned  to  any  organization 
should  not  be  absolutely  incorporated  therein  and  carried  on  the  muster  roll 
as  members  of  that  organization  without  regard  to  the  particular  branch  of  the 
Army  from  which  the  individuals  are  derived."     (Ops.  J.  A.  G.  220.33,  Nov.  1, 

1917.) 

This  opinion  was  founded  upon  the  proposition  that  there  Is,  during  the 
present  emergency,  but  one  Army,  the  Army  of  the  United  States,  and  that  all 
persons  serving  In  said  Army,  whether  officers  or  enlisted  men,  may  be  trans- 
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ferred  or  assigned  In  the  sense  of  absolute  incorporation  to  any  component 
force  of  that  Army  where  It  may  be  necessary  for  the  Government  to  use  their 
services.  No  specific  authotlty  of  law  is  deemed  necessary  to  warrant  such 
action,  since  the  authority  seems  to  flow  naturally  from  that  provision  of  the 
Constitution  which  makes  the  President  the  Commander  in  Chief  of  the  Army 
of  the  United  States,  and  the  general  authority  which  he  must  have,  in  the 
absence  of  limiting  statutes  at  least,  to  use  the  forces  raised  by  Congress  in  any 
manner  which  his  Judgment  may  dictate. 

By  a  parity  of  reasoning,  the  authority  which  now  exists  for  transferring 
enlisted  men  from  the  Regular  Army  to  National  Army  units,  will  be  suffi- 
cient when  the  emergency  has  passed,  to  authorize  a  retransfer  of  such  en- 
listed men  from  the  National  Army  units,  to  which  they  may  have  been  as- 
signed, back  to  the  Regular  Army.  Under  section  7,  selective  draft  act  of 
May  18,  1917  (40  Stat.  76,  81),  all  enlistments  in  force  on  the  date  of  the 
approval  of  that  act  and  which  would  terminate  during  the  emergency,  were 
continued  in  force  during  the  emergency,  unless  sooner  discharged.  It  follows 
that  enlisted  men  of  the  Regular  Army  transferred  to  the  National  Army  do  not 
undergo  a  change  in  the  enlistment  contract  which  binds  them  to  service. 
When  the  emergency  has  passed,  those  who  have  completed  the  period  for 
which  they  originally  enlisted  will  undoubtedly  be  entitled  to  discharge  from 
the  service,  but  those  who  are  not  entitled  to  discharge  at  that  time,  will  be 
subject  to  be  retransferred,  as  above  indicated,  to  the  Regular  Army  to  com- 
plete the  period  for  which  they  enlisted. 

As  to  the  status  of  these  men  who  may  be  thus  transferred  back  to  the 
Regular  Army,  all  that  can  be  said  with  assurance  at  the  present  time  is  that 
they  will  be  entitled  to  count  the  service  performed  by  them  in  the  National 
Army  toward  retirement  and  toward  increased  pay  Just  as  though  it  had  been 
performed  in  the  Regular  Army.  This  is  fully  established  by  law  and  prece- 
dent, and  need  cause  no  concern  whatever. 

The  additional  question  suggested  in  the  second  indorsement  on  the  accom- 
panying papers,  quoted  above,  is  to  the  effect  that  the  men  who  have  been 
transferred  to  the  National  Army  should,  upon  being  returned  to  the  Regular 
Army,  be  restored  to  the  grade  formerly  held  by  them  in  the  Regular  Army. 
I  can  see  no  objection  to  the  restoration  of  a  man  to  the  noncommissioned 
grade  formerly  held  by  him  in  the  Regular  Army  provided  there  is  a  vacancy. 


CITILIAN  EMPLOYEES:  Inereased  Gompengatlon. 

Under  legislative  and  Judicial  appropriation  act  of  July  8,  1918  (40  Stat 
757,  814),  increased  compensation  for  "all  civilian  employees  of  the  (Govern- 
ment of  the  United  States,"  foresters,  woodsmen,  etc.,  employed  at  the  Military 
Academy  and  paid  out  of  special  contingent  fund,  United  States  Military 
Academy  act  of  May  1,  1888  (25  Stat.  108,  112),  are  entitled  to  Increase  under 
the  broad  language  of  the  act,  for  they  are  not  included  in  any  of  the  excep- 
tions. 

248.8. 

War  Department,  J.  A.  Q.  O.,  August  1,  1918. — ^To  the  Secretary  of  War. 

1,  The  views  of  this  office  are  desired  on  the  request  of  the  quartermaster, 
West  Point,  N.  Y.,  for  information  as  to  whether  the  employees,  foresters, 
woodsmen,  firemen,  etc.,  who  are  employed  at  the  Military  Academy  and  paid 
from  the  **  Special  contingent  fund.  United  States  Military  Academy  "  (25  Stat. 
108,  112),  are  entitled  to  increased  compensation  authorized  by  the  legislative 
and  Judicial  appropriation  act  of  July  3,  1918  (40  Stat.  757,  814). 

2.  By  the  act  of  May  1,  1888,  supra,  "all  funds  arising  from  the  rent 
of  the  hotel  on  the  Academy  grounds,  and  other  incidental  sources  from 
and  after  this  date  be,  and  are  hereby,  made  a  special  contingent  fund,  to  be 
expended  under  the  supervision  of  the  Superintendent  of  the  Academy,  and 
that  he  be  required  to  account  for  the  same  annually,  accompanied  by  proper 
vouchers  to  the  Secretary  of  War."  It  is  understood  that  the  employees  re- 
ferred to  received  their  pay  from  this  appropriation. 

8.  Section  6,  act  of  July  3,  1918,  supra,  authorizes  the  increased  compensa- 
tion as  provided  therein  for  "  all  civilian  employees  of  the  Government  of  the 
United  States  and  the  District  of  Columbia,"  with  certain  exceptions,  not  in- 
cluding the  employees  under  consideration ;  and  makes  an  indefinite  appropria- 
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tion  from  the  Treasury  of  the  funds  necessary  to  pay  the  additional  compensa- 
tion therein  authorized.  The  employees  under  consideration  are  civilian  em- 
ployees of  the  Government  of  the  United  States,  ai^  as  they  do  not  fall  under 
any  of  the  exceptions  to  the  broad  language  of  the  appropriation,  they  are,  in 
the  opinion  of  this  office,  entitled  to  Increased  compensation  under  the  condi- 
tions stated  therein. 


INSANE  SOLDIER:  Diseharge  from  Disciplinary  Barracks. 

A  private  soldier  having  conipelted  his  term  of  confinement  in  the  Dis- 
ciplinary Barracks  at  Fort  Leavenworth  is  found  to  have  become  so  mentally 
deficient  since  his  entry  Into  service  as  to  be  unable  to  care  for  himself  if 
liberated.  Revised  Statutes,  section  4843,  provides  for  the  care  in  the  Govern- 
ment Hospital  for  tlie  Insane  of  insane  persons  belonging  to  the  Army.  The 
act  of  July  9,  1918  (40  Stat.  845,  858),  provides  for  travel  allowance  to  per- 
sons on  their  discharge  from  the  United  States  Disciplinary  Barracks  in  which 
they  hav^  been  held  under  sentence  of  dishonorable  discharge,  or  from  the 
Government  Hospital  for  the  Insane  after  transfer  thereto  from  such  barracks. 
Consequently,  it  is  the  duty  of  the  Government  to  provide  the  soldier  with 
treatment  and  care  until  he  is  cured,  unless  his  relatives  or  the  civil  authorities 
having  Jurisdiction  over  him  and  on  being  notified  are  willing  to  accept  and 
care  for  him.  In  the  latter  event,  the  soldier  should  be  delivered  to  such  per- 
sons or  placed  under  guard.  If  his  home  station  or  place  of  acceptance  into 
service  can  not  be  ascertained,  or  his  relatives  or  the  proper  civil  authorities 
are  unwilling  to  accept  him,  he  should  be  sent  to  the  Government  Hospital  for 
the  Insane  and  there  treated  until  legally  released. 

253. 

War  Department,  J.  A.  G.  O.,  August  1,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  refers  to  this  office 
for  remark  and  recommendation  the  question  of  the  disposal  of  a  general 
prisoner  now  confined  in  the  Disciplinary  Barracks,  Fort  Leavenworth,  Kans., 
under  sentence  of  dishonorable  discharge  and  three  years*  imprisonment,  the 
remaining  portion  of  whose  sentence  of  confinement  has  been  remitted  because 
of  his  mental  disability,  which  is  such  that  he  is  unable  to  travel  alone. 
Neither  his  home  address  nor  the  place  of  his  acceptance  into  the  military  serv- 
ice are  shown  by  the  records  in  The  Adjutant  General's  office. 

From  the  papers  in  reference  it  appears  that  Pvt.  0.,  Ck>mpany  I,  Three 
hundred  sixty-sixth  Infantry,  was  convicted  by  general  court-martial  on 
January  19,  1918,  at  Camp  Dodge,  Iowa,  and  sentenced  to  be  dishonorably  dis- 
charged and  to  be  confined  at  hard  labor  for  five  years.  The  reviewing  au- 
thority approved  the  finding,  but  "  in  view  of  the  limited  Intelligence  of  the  ac- 
cused reduced  the  term  of  confinement  to  three  years,"  to  be  served  In  the 
United  States  Disciplinary  Barracks  at  Fort  Leavenworth,  Kans.  C.  was 
received  at  the  Disciplinary  Barracks  March  3,  1918.  and  on  June  2,  1918.  iifivv 
the  department  of  psychiatry  and  sociology  having  reported  that  the  prisoner 
was  feeble  minded,  extremely  dull  and  slow  of  comprehension,  and  so  mentally 
deficient  as  to  be  classed  as  an  imbecile,  the  commandant  of  the  Disciplinary 
Barracks  reported  these  facts  to  The  Adjutant  General  with  reference  to 
Prisoner  C.  by  telegraph  that  '*  Prisoner  unable  to  travel  home  by  himself, 
account  mental  disability.  Request  authority  to  send  home  under  guard."  It 
Is  not  shown  how  or  when  C.  entered  the  service,  and  the  records  do  not  dis- 
close his  home  address  or  the  place  at  which  he  was  accepted. 

2.  Section  4843,  Revised  Statutes,  pertaining  to  the  St  Elizabeth's  Hospital, 
in  pertinent  part  provides : 

"  The  superintendent,  upon  the  order  of  the  Secretary  of  War,  of  the  Secre- 
tary of  the  Navy,  and  of  the  Secretary  of  the  Treasury,  respectively,  shall  re- 
ceive and  keep  In  custody  until  they  are  cured  or  removed  by  the  same  au- 
thority which  ordered  their  reception,  insane  persons  of  the  following  descrip- 
tions : 

.   "  First.  Insane  persons  belonging  to  the  Army,  Navy,  Marine  Corps,  and 
revenue  cutter  service.    •    •    • 

"  Fourth.  Indigent  insane  per-sons  who  have  been  in  either  of  the  said  serv- 
ice's and  been  discharged  therefrom  on  account  of  disability  arising  from  such 
Insanity." 
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The  act  of  July  9,  1918  (40  Stat.  845,  858),  making  appropriations  for  the 
support  of  the  Army  for  the  fiscal  year  ending  June  30,  1919,  under  the  subtitle 
"  Transportation  of  the  Army  and  Its  supplies,"  inter  alia,  provides  "  for  travel 
allowance  to  persons  on  their  discharge  from  the  United  States  Disciplinary 
Barracks  or  from  any  place  in  which  they  have  been  held  under  a  sentence  of 
dishonorable  discharge  and  confinement  for  more  than  six  months,  or  from  the 
Government  Hospital  for  the  Insane  after  transfer  thereto  from  such  barracks 
or  place,  to  their  homes  (or  elsewhere  as  they  may  elect),  provided  the  cost  In 
each  case  shall  not  be  greater  than  to  the  place  of  last  enlistment." 

Thje  word  "  Instine "  is  defined  as  "  not  sane  or  of  sound  mind,"  American 
Dictionary ;  and  "  mentally  deranged,  a  morbid  condition  of  mind  due  to  some 
disease  of  the  brain  or  nervous  system  characterized  by  perverted  action  of  one 
or  more  of  the  mental  faculties,**  Standard  Dictionary. 

3.  From  the  mental  condition  of  this  soldier,  as  shown  by  the  papers  In  refer- 
ence applying  the  foregoing  definitions,  he  can  fairly  be  called  insane.  It  is  pre- 
sumed that  at  the  time  of  accepting  him  for  service  that  his  present  miMitui 
condition  did  not  exist,  as  both  the  statute.  Revised  Statute  1118,  and  Army 
Regulations  849,  forbid  the  enlistment  of  insane  persons.  Therefore,  having 
become  mentally  deranged  while  in  the  service,  it  is  the  duty  of  the  Govern- 
ment to  provide  him  with  treatment  and  care  until  he  is  cured  unless  his  rela- 
tives or  the  civil  authorities  having  jurisdiction  of  him  are  willing  to  accept  and 
care  for  him.  It  would  obviously  be  improper  for  the  Government,  after  having 
accepted  him  as  a  soldier  and  after  ascertaining  that  he  Is  now  so  mentally 
deficient  as  to  be  unable  to  travel  alone,  to  set  him  at  large  without  care,  pro- 
tection, or  treatment  of  any  kind.  If  his  home  station  or  place  of  acceptance 
can  be  ascertained,  his  relatives,  if  any,  and  the  civil  authorities  there  should 
be  notified  of  his  present  mental  condition,  and  it  should  be  learned  whether 
they  are  willing  to  accept  and  care  for  him.  If  so  he  should  be  delivered  to 
such  place  under  proper  guard.  In  the  event  that  his  home  station  or  place 
of  acceptance  for  service  can  not  be  found  or  his  relatives  or  the  civil  authori- 
ties there  are  unwilling  to  accept  and  care  for  him  he  should  be  sent  to  the 
Government  Hospital  for  the  Insane  and  there  treated  as  other  insane  soldiers 
until  legally  released  from  such  Institution. 


PAT   AND    ALLOWANCES:  Mileage   to    Officer    Joining    his    First-Duty 
Station. 

A  retired  officer  actively  serving  as  a  quartermaster  at  a  post  was  commis- 
sioned major  in  the  National  Army  and  ordered  to  proceed  to  his  station.  He 
asks  that  his  order  be  amended  so  as  to  entitle  him  to  mileage.  Army  Regula- 
tions 1296,  1297,  governing  rights  of  officers  to  mileage,  do  not  specifically 
cover  the  point  of  a  retired  officer  appointed  as  an  officer  in  the  National' Army ; 
but,  by  analogy  to  the  provision  for  mileage  authorized  to  "  officers  appointed 
from  the  ranks  from  place  of  discharge  as  enlisted  men,"  mileage  may  be 
allowed  in  this  case  and  the  travel  order  amended  accordingly. 

245.6. 

War  Department,  J.  A.  G.  O.,  August  1,  1918.— To  the  Chief  of  Militia 
Bureau. 

The  views  of  this  office  are  desired  on  the  question  whether  a  retired  officer. 
First  Lieut.  W.  E.  Mould,  United  States  of  America,  retired,  who,  while  serv- 
ing as  quartermaster  .at  Fort  Brady,  Mich.,  was  commissioned  major  in  the 
National  Army  and  ordered  to  join  his  command  at  Fort  Snelling,  Minn.,  is 
entitled  to  travel  pay  between  the  two  stations.  He  requests,  that  the  tele- 
graphic order  directing  him  to  proceed  to  Fort*  Snelling,  Minn.,  be  amended  so 
as  to  include  the  statement  that  "  the  travel  enjoined  is  necessary." 

The  regulations  governing  the  rights  of  officers  to  mileage  for  travel  in 
joining  their  first-duty  station  are  contained  in  Army  Regulations  1296,  1297. 
There  Is  no  specific  provision  covering  the  case  of  a  retired  officer  appointed 
as  an  officer  in  the  National  Army;  but  It  is  provided  In  paragraph  1296  that 
mileage  will  be  allowed  for  the  first  station  in  a  case,  inter^  alia,  of  **  officers 
appointed  from  the  ranks  from  place  of  discharge  as.  enlisted  men."  liy 
analogy,  a  retired  officer  on  active  duty,  appointed  to  a  higher  office  in  tlie 
National  Army,  would  be  entitle<l  to  mileage  for  travel  In  joining  his  flrst-dnty 
station  under  his  commission.  No  objection  Is  seen  therefore  to  the  amend- 
ment of  the  travel  order  as  requested  by  Maj.  Mould. 
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PUBLIC  PROPERTY:  Aequisitloii;  For  Housing  lud  Other  Purposes. 

It  was  desired  to  acquire  certain  land  for  the  construction  of  buildings  to 
be  used  in  the  reclamation  and  repair  of  Government  property,  and  other  land 
for  the  erection  of  dormitories  for  stevedores  engaged  in  loading  Government 
transports.  The  only  purpose  for  which  real  estate  can  be  requisitioned  for 
the  War  Department,  act  of  August  10, 1917  (40  Stat.  276,  279),  is  for  "  storage 
facilities  "  of  supplies  necessary  for  the  national  defense.  Neither  of  the  said 
proposed  uses  falls  within  this  class  and  land  can  not  be  requisitioned  for 
either  of  the  said  purposes.  Under  the  act  of  April  11,  1918  (40  Stat.  518), 
land  may  be  purchased  or  condemned  for  the  construction  and  operation  of 
plants  for  the  production  of  war  munitions  and  for  the  development  and  trans- 
mission of  power  to  operate  them.  This  latter  act  is  unavailable  for  either  of 
the  objects  sought  The  act  of  May  16,  1918  (40  Stat.  550),  authorizes  the 
President  "  to  purchase,  lease,  requisition,  or  acquire  by  condemnation  or  gift 
any  •  •  •  land,  or  any  •  •  •  interest  therein**  for  the  purpose  of 
"  providing  housing  •  •  •  for  •  •  •  industrial  workers  engaged  •  •  • 
in  industries  connected  with  and  essential  to  the  national  defense.*'  The  act 
as  a  whole  Is  broadly  framed,  the  word  **  industries "  is  to  be  broadly  Inter- 
preted, and  housing  facilities  for  the  stevedores  may  be  provided  for  there- 
under. 

886. 

War  Department,  J.  A.  G.  O.,  August  1,  1918. — ^To  Director  of  Purchases 
and  Supplies. 

1.  The  views  of  this  office  are  desired  on  the  question  whether  certain  un- 
improved land  at  Newport  News,  Va.,  lying  adjacent  to  warehouse  in  use  as 
part  of  the  embarkation  establishment  at  that  point,  and  desired  for  a  reclama- 
tion unit,  ssdd  unit  to  consist  of  ships  and  other  buildings  in  which  will  be 
carried  on  the  work  of  rehabilitating  articles  used  by  soldiers,  may  be  ac- 
quired by  either  of  the  following  methods: 

(a)  By  requisition  for  the  puri)ose  of  constructing  buildings  for  the  pur- 
poses mentioned;  or, 

(6)  By  condemnation  under  the  act  of  April  11,  1918  (40  Stat.  518). 

2.  With  reference  to  (a)  the  only  purpose  for  which  real  estate  may  be 
requisitioned  for  uses  of  the  War  Department  is  that  found  in  section  10,  act 
of  August  10,  1917  (40  Stat.  276,  279),  which  authorizes  the  requisitioning  of 
"storage  facilities"  of  supplies  necessary  for  the  national  defense.  Accord- 
ing to  the  facts,  as  stated  above,  the  land  is  desired  not  primarily  for  storage 
facilities,  but  as  a  site  for  a  reclamation  or  repair  plant  for  rehabilitating 
articles  worn  or  damaged  In  their  use.  If  the  primary  purpose  for  which  the 
land  is  desired  were  tor  storage  of  such  supplies  until  needed  for  issuance,  the 
repair  feature  being  merely  Incidental  to  the  storage,  there  would  be  authority 
to  acquire  the  necessary  site  for  the  storage  warehouse  by  requisition  under 
said  act  of  August  10,  1917.  From  the  statement  of  facts  It  appears  that  the 
primary  purpose  Is  for  repair  of  plant,  and  therefore  the  acquisition  of  the 
property  by  requisition  could  not  be  authorized. 

3.  With  reference  to  (b)  the  act  of  April  11,  1918,  supra,  authorizes  the 
acquisition  by  condemnation  or  purchase  of  lands  needed  for,  inter  alia,  *'  the 
construction  and  operation  of  plants  for  the  production  of  nitrates  and  other 
compounds  and  the  manufacture  of  explosives  and  other  munitions  of  war  and 
for  the  development  and  transmission  of  power  for  the  operation  of  such 
plants."  The  term  "  munitions  of  war  "  following  the  specific  enumeration  of 
"  nitrate  and  other  compounds  "  and  "  the  manufacture  'of  explosives  "  would 
be  limited  by  sound  rules  of  construction  to  munitions  of  war  having  some 
relation  to  the  classes  here  specifically  mentioned,  that  is,  to  explosives,  and 
would  not  include  supplies  of  the  character  of  clothing  and  other  articles 
Issued  as  quartermaster  supplies.  If,  as  understood,  the  articles  to  be  re- 
claimed, do  not  include  as  a  material  part  thereof  munitions  of  war  as  here 
defined,  it  is  the  opinion  of  this  office  that  the  necessary  lands  for  the  purpose 
can  not  be  acquired  by  condemnation  under  the  act  of  April  11,  1918,  supra. 

601. 

War  Department.  J.  A.  G.  O.,  August  12,  1918.— To  the  Chief  of  Staff. 

1.  This  office,  under  date  of  August  1,  1918,  on  the  question  of  the  acquisition 
of  lands  at  Norfolk,  Va.,  needed  as  a  site  for  buildings  to  house  stevedores  en- 
gaged in  loading  transports  at  the  engineer  dq;>ot  at  that  place,  held  that  the 
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act  of  July  2,  1917  <40  Stat.  241),  as  amended  April  11»  1918  (40  Stat.  518), 
and  July  9,  1918  (40  StaL  845),  did  not  authorize  the  condemnation  of  land 
for  the  purpose  desired.  A  further  opinion  of  this  office  is  desired  as  to 
whether  the  act  of  May  16, 1918  (40  Stat.  550),  would  authorize  the  requisition- 
ing of  the  required  lands  for  the  purpose  desired,  i.  e.,  as  a  site  for  buildings  to 
house  stevedores  at  Norfolk,  Ya. 

2.  The  act  last  mentioned  is  entitled  "  an  act  to  authorize  the  President  to 
provide  housing  for  war  needs,"  and  it  provides  that  for  the  purpose  of  "  pro- 
viding housing,  local  transportation,  and  other  general  community  utilities  for 
such  industrial  workers  as  are  engaged  in  arsenals  «nd  navy  yards  of  the 
United  States  and  in  industries  connected  with  and  essential  to  the  national 
defense  and  their  familiea  •  •  • »'  th6  President  is  authrized,  inter  alia,  "  To 
purchase,  lease,  requisition,  or  acquire  by  condemnation  or  by  gift  any  improved  or 
unimproved  land,  or  any  right,  title,  or  interest  therein  on  which  such  houses, 
buildings,  improvements,  local  transportation,  and  other  general  community 
utilities  and  parts  thereof  have  been  or  may  be  constructed."  The  act  carries 
authority  for  the  expenditure  of  $60,000,000  or  so  much  thereof  as  may  be 
necessary  for  the  purposes  specified,  out  of  which  sum  $10,000,000,  or  so  much 
thereof  as  may  be  necessary,  Is  for  providing  housing  accommodations  within 
the  District  of  Columbia. 

3.  Whether  or  not  this  property  at  Norfolk,  Ya.,  can  be  requisitioned  under 
this  act  depends  upon  the  construction  of  the  word  "  industries  "  as  used  in 
the  above-quoted  provision  defining  the  purpose  of  the  legislature.  In  Words 
and  Phrases,  Judicially  defined,  volume  4»  page  3570,  under  the  word  **  Industry," 
it  is  said : 

" '  Industry '  is  defined  by  lexicographers  to  be  habitual  diligence  In  any  em- 
ployment, either  bodily  or  mental,  and  is  as  applicable  to  the  sale  of  goods, 
which  is  the  chief  business  of  a  merchant,  as  to  the  transportation  of  goods, 
which  is  the  chief  business  of  an  express  carrier.  Carver  Mercantile  Co. 
V.  Hulme  (7  Mont  566;  19  Pac  213,  214)." 

In  the  same  place  it  is  said : 

"  The  term  '  Industrial  pursuits,*  in  Revised  Statutes  United  States,  section 
1889,  which  provides  that  the  legislative  assemblies  of  the  several  Territories 
shall  not  grant  private  charters  or  special  privileges,  but  may,  by  general  Incor- 
poration acts,  permit  persons  to  associate  themselves  together  as  bodies  cor- 
porate for  mining,  manufacturing,  and  other  industrial  pursuits,  etc.,  includes 
a  mercantile  business  f6r  the  sale  of  goods,  mining  supplies,  etc.  The  term 
'industrial  pursuit*  is  a  very  broad  expression.  Bashford-Bunnister  Co. 
v.  Agua  Fria  Copper  Co,,  Ariz,  (35  Pac.  983)  ;  Carver  MercantUe^Co.  v.  Hulme 
(7  Mont.  566;  19  Pac.  213,  214). 

The  Century  Dictionary,  volume  Y,  gives  the  definition  of  the  word  "  indus- 
try **  as  follows : 

'*  Industry :  1.  Habitual  diligence  in  any  employment  or  task,  whether  bodily 
or  mental ;  sedulous  attention  to  business ;  assiduity.  2.  Productive  labor ;  spe- 
cifically, labor  employed  In  manufacturing;  manufacture;  hence,  a  particular 
branch  of  work;  a  trade:  As  the  Iron  Industry;  the- cotton  Industry;  often  used 
in  the  plural,  of  trades  in  general ;  as,  the  arts  and  Industries  of  a  country.*' 

4.  Having  In  view  the  comprehensive  definitions  given  to  the  terms  **  industry  '» 
and  "  industrial  pursuits,**  as  quoted  above,  it  is  the  opinion  of  this  office  that 
the  act  under  consideration  confers  authority  for  the  requisitioning  or  condem- 
nation of  land  required  for  sites  for  buildings  to  house  stevedores  at  Norfolk, 
Ya.  I  think  the  act,  as  a  whole,  as  well  as  its  title,  indicates  that  it  was  In- 
tended to  make  comprehensive  provisions  for  "  housing  for  war  needs  ** ;  and  that 
the  loading  and  unloading  of  vessels  would  clearly  come  under  the  language  as 
well  as  the  expressed  purpose  of  the  statute.  It  is  the  opinion  of  this  office, 
therefore,  that  if  the  property  under  consideration  can  not  be  acquired  by  pur- 
chase except  at  an  exorbitant  figure,  it  may  be  acquired  either  by  requisition  or 
by  condemnation  according  as  either  method  may  be  deemed  appropriate. 


^ 


8£tiECTiyE-DBAFT  ACT:  Medieal  Officers;  Eligibility  for  Federal  Draft 

Under  paragraph  2,  selective-draft  act  of  May  18,  1917  (40  Stat.  76),  the 
President  may  draft  into  the  military  service  "all  members  of  the  National 
Guard  and  of  the  National  Guard  Reserve."  In  the  President's  proclamation 
of  July  3,  1917,  however,  no  provision  is  made  for  drafting  officers  of  the  Na- 

118749*— 19 40 


626  OPINIONS  JTJDGB  ADVOCATE  GEKEBAL  OF  ABMY. 

tional  Guard  Reserve.  Consequently,  officers  of  the  National  Guard  Reservet 
including  medical  officers,  occupy  the  same  status  as  they  did  prior  to  the  issue 
of  the  proclamation. 

326.7. 

War  Department,  J.  A.  G.  C,  August  1,  1918. — ^To  The  Adjutant  General. 

1.  By  the  accompanying  papers  The  Adjutant  General  submits  a  question  in- 
volving the  status  of  an  officer  of  the  State  National  Guard  Reserve,  Medical 
Section,  State  of  Maine,  in  so  far  as  it  affects  his  liability  to  be  drafted  into  the 
Federal  service. 

This  question  arises  upon  the  request  of  First  Lieut.  S.,  "  Maine  Reserve  Offi- 
cers* Corps,  Medical  Section,  National  Guard,'*  to  be  informed  under  what  cir- 
cumstances officers  of  the  National  Guard  Reserve  are  subject  to  be  drafted 
into  the  Federal  service.  He  makes  reference  to  certain  opinions  of  this  office 
published  in  Bulletin  No.  9,  War  Department,  1917,  pages  8  and  9  (Ops.  J.  A.  Q. 
58-241,  6-150,  Aug.  80,  1916),  holding,  in  effect,  that  officers  in  the  Regular 
Army,  the  National  Guard,  or  the  Organized  Militia  can  not  while  holding^such 
commissions  be  appointed  to  the  Officers*  Reserve  Corps,  but  that  should  any 
such  officer  resign  or  be  discharged  he  would  then  be  eligible,  if  otherwise  quali- 
fied, to  be  appointed  an  officer  of  the  Officers*  Reserve  Corps.  These  decisions 
manifestly  are  inapi^icable  to  the  question  submitted.  They  do  not  relate  to  or 
affect  the  drafting  ot  an  officer  of  the  National  Guard  Reserve  into  the  Federal 
service.  The  real  question  submitted  is :  Were  the  officers  of  the  National  Guard 
Reserve  of  the  State  of  Maine  eligible  to  be  drafted  into  the  Federal  service 
under  the  act  of  May  18,  1917  (40  Stat.  76),  and  are  they  now  subject  to  such 
draft? 

2.  It  is  provided  by  paragraph  2,  selective-draft  act  of  May  18,  1917,  supra^ 
that  the  President  may  **  draft  into  the  military  service  of  the  United  States 
*  *  *  any  or  all  members  of  the  National  Guard  and  of  the  National  Guard 
Reserves,  and  said  members  so  drafted  into  the  military  service  of  the  United 
States  shall  serve  therein  for  the  period  of  the  existing  emergency  unless  sooner 
discharged.** 

And  it  is  expressly  provided  in  the  proclamation  of  the  President  of  July  3, 
1917,  that  all  members  of  the  National  Guard  and  all  enlisted  members  of  the 
National  Guard  Reserve  of  the  State  of  Maine  should  be  drafted  into  the  service 
of  the  United  States  as  on  and  from  the  5th  of  August,  1917,  "  except  members 
of  staff  corps  and  departments  not  included  in  the  personnel  of  tactical  organiza- 
tions, and  except  such  officers  of  the  National  Guard  as  have  been  or  may  be 
specially  netted  by  my  authority  that  they  will  not  be  affected  by  this  caU^'* 

It  is  also  further  provided  in  said  proclamation  that  all  such  persons  so 
drafted  should  stand  discharged  from  the  militia  of  the  State  of  Maine  on  and 
from  the  fifth  day  of  August,  1917.  Obviously  since  the  fifth  of  August,  1917,  the 
National  Guard  of  Maine  bas  ceased  to  exist  as  either  a  military  unit  or  an 
organization,  but  the  officers  of  the  National  Guard  Reserve  not  having  been 
included  in  the  proclamation  of  the  President  of  July  8,  1917,  occupy  the  same 
status  which  they  enjoyed  .prior  to  such  proclamation. 

Clearly  by  the  terms  of  the  President's  proclamation  of  July  3,  1917,  6upra, 
the  members  of  the  National  Guard  and  the  enlisted  members  of  the  National 
Guard  Reserve  of  the  State  of  Maine  were  called  into  the  Federal  service  of  the 
United  States.  The  proclamation  did  not  affect  or  call  into  the  service  the  offi- 
cers of  the  National  Guard  Reserve,  although  by  the  express  provisions  of  the 
second  paragraph  of  the  act  of  May  18, 1917,  supra,  all  members  of  the  National 
Guard  Reserve  could  have  been  included  in  such  call. 

3.  It  is  the  opinion  of  this  office  that  while  the  officers  of  the  National  Guard 
Reserve  of  the  State  of  Maine  were  not  included  in  the  President*s  call  of  July 
3,  19^7,  that  they  are  now  eligible  as  such  for  draft  into  the  Federal  service  at 
any  time  the  President  may  see  fit  to  call  them  to  meet  the  requirements  of  the 
present  emergency. 


WAR  DEPARTMENT:  Powers  Over  Water  Traffic;  Land  Traffic 

A  bridge  over  the  Schuylkill  River,  South  Philadelphia,  became  inadequate 
to  carry  the  land  traffic  over  it,  which  was  constantly  increasing  because  of 
the  construction  of  the  Hog  Island  Shipyard  just  below  it.  The  bridge  did  not 
constitute  an  obstruction  to  river  traffic.    The  War  Department  has  no  juris- 
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diction  over  land  traflElc,  and  so  can  not  order  the  city  of  PliiladelpMa  to 
replace  the  bridge  with  a  new  and  adequate  structure. 

828. 

War  Department,  J.  A.  G.  O.,  August  1;  1918.— To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  Is  requested  upon  the  question  whether  the  Sec- 
retary of  War  may  lawfully  issue  an  order  requiring  the  city  of  Philadelphia 
to  alter  the  Penrose  Ferry  Highway  Bridge  across  the  Schuykill  River  in  South 
Philadelphia,  or  to  replace  the  same  by  a  new,  structure.    The  circumstances 

, which  give  rise  to  this  request  for  an  opinion  are  as  follows: 

It  appears  that  the  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion, acting  through  the  American  International  Shipbuilding  Corporation,  is 
engaged  in  the  construction  of  a  shipyard  and  a  large  number  of  troop  and 
cargo  ships  at  Hog  Island,  Delaware  River,  just  below  Philadelphia ;  that  some 
22,000  employees  who  are  engaged  in  this  work  live  in  Philadelphia  or  its 
suburbs,  pass  twice  daily  over  this  bridge  in  trolley  cars  and  automobiles,  and 
In  addition  large  quantities  of  supplies  and  materials  for  the  shipyard  are 
constantly  being  transported  over  it  in  heavy  motor  trucks.  As  much  delay  in 
the  movement  of  employees  and  materials  was  being  occasioned  by  the  opening 
of  the  draw  of  this  bridge  to  kccommodate  river  traffic,  a  public  hearing  was 
held  May  17,  1918,  for  the  consideration  and  discussion  of  proposed  rules  and 
regulations  for  the  operation  of  the  draw,  and  as  a  result  of  that  hearing  the 
expedient  of  keeping  the  draw  closed  at  certain  rush  periods  of  the  day  has 
been  adopted  in  accordance  with  regulations  approved  by  the  War  Department. 
It  developed  at  this  hearing  and  in  correspondence  between  the  district  engi- 
neer and  the  United  States  Shipping  Board  Emergency  Fleet  Corporation  that 
the  bridge  in  question,  which  is  more  than  40  years  old  and  of  an  obsolete  type. 
Is  deficient  in  strength  and  inadequate  in  dimensions  to  accommodate  the  con- 
stantly increasing  traffic  over  it.  In  this  connection  the  Chief  of  Engineers 
states  that  **  the  principal  reason  for  requiring  the  construction  of  a  new  bridge 
at  this  point  is  not  that  the  present  structure  may  become  obstructive  to  navi- 
gation but  that  it  is  inadequate  to  carry  the  increased  traffic  over  it  and  may 
collapse,  thereby  seriously  hampering  the  Government  work  being  done  at  Hog 
Island." 

2.  It  is  not  shown  that^this  bridge  is  a  present  unreas<mable  obstruction  to 
navigation.  What  does  appear  is  that  it  is  not  capable  or  bearing  safely  and 
expeditiously  the  increased  land  traffic,  and  this  is  a  matter  over  which  the 
Secretary  of  War  has  no  control  and  in  respect  to  which  he  Is  without  any 
authority.  This  office  has  held  that  where  a  bridge  is  not  an  unreasonable 
obstruction  to  navigation  the  Secretary  of  War  can  not  initiate  proceedings 
for  its  alteration  on  the  ground  that  it  will  obstruct  navigation  at  some  future 
time,  whether  definite  or  indefinite  (Dig.  Ops.  J.  A.  G.  1912,  p.  770).  Inasmuch 
as  the  Secretary  of  War  is  without  the  power  to  require  the  alteration  of  a 
bridge  on  the  ground  that  it  )s  an  obstruction  to  land  traffic,  and  since  the 
bridge  in  question  is  not  shown  to  be  a  present  unreasonable  obstruction  to 
navigation,  it  is  the  opinion  of  this  office  the  Secretary  of  War  is  without  the 
authority  to  require  its  alteration. 


DISCIPLINE:  Procedure  Where  Sentinels  Shoot  Escaping  Prisoner. 

If  sentinels  guarding  prisoners  shoot  at  an  escaping  prisoner  and  -bring  him 
down,  a  thorough  Investigation  should  be  made  and,  where  circumstances  war- 
rant it,  the  sentinel  charged  with  the  most  serious  offense,  if  any,  of  which  he 
may  have  been  guilty.  If  investigation  shows  no  offense  or  dereliction  of  duty 
on  the  part  of  the  sentinel,  he  should  not  be  brought  to  trial. 

August  2,  1918. 
250.4. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Camp  Judge  Advocate. 

In  your  letter  dated  July  24, 1918,  you  inquire  as  to  the  advisability  of  calling 
a  court-martial  to  try  soldiers  who,  while  on  duty,  are  alleged  to  have  shot 
another  soldier  who  was  attempting  to  escape  from  the  guardhouse. 

From  your  letter  It  appears  that  Pvt.  H.,  while  confined  in  the  guardhouse, 
presumably  at  Camp  A.  A.  Humphreys,  Va.,  attempted  to  escape.    The  guard, 
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Pvt.  J.,  after  calling  to  the  prisoner  three  times  to  halt,  fired  one  shot  from  hia 
revolver,  and,  upon  the  prisoner  still  refusing  to  halt,  fired  two  more  shots. 
Another  guard,  Pvt.  A.,  and  Corp.  (then  Sergt.)  O.,  each  fired  once  at  the 
fleeing  prisoner,  who  was  hit  twice  but  was  not  killed,  and  has  been  discharged 
from  the  hospital  as  cured  from  the  wounds  inflicted.  None  of  these  soldiers 
have  been  arrested  or  tried  for  this  shooting. 

Sentinels  are  placed  on  duty  and  are  given  certain  general  and  special  orders. 
When  placed  in  charge  of  prisoners  their  orders  require  them  to  take  all  reason- 
able precautions  to  insure  the  safety  of  the  prisoners  committed  to  their  care. 
If  a  prisoner  should  attempt  to  escape,  it  is  the  duty  of  the  sentinel,  after  com- 
manding the  prisoner  to  halt,  to  fire  upon  him  if  he  does  not  obey.  Whenever  a 
sentinel  in  the  performance  of  his  duty  fires  upon  a  prisoner  who  is  attempting 
to  escape  and  brings  him  down,  the  commanding  officer  should  cause  a  thorough 
investigation  to  be  made  of  all  the  attending  circumstances.  If  there  is  any- 
.thing  to  indicate  that  that  action  of  the  sentinel  may  have  gone  beyond  title  re- 
quirements of  his  duty,  he  should  be  brought  to  trial  before  a  military  court  on 
charges  alleging  the  most  serious  oifense  which  he  may  have  committed.  If  such 
investigation  discloses  no  departure  from  the  strict  requirements  of  duty  and  no 
negligence  or  improper  conduct  of  any  kind  on  the  part  of  the  sentinel,  it 
should  be  assumed  by  the  military  authorities  that  he  has  done  nothing  more 
than  his  duty  required  and  he  should  not  be  brought  to  trial. 


EFFIGIEKOT  BOARD:  Seope  of  Power  and  Duty;  Dispositloii  of  Beeord. 

An  efficiency  board  appointed  under  section  9,  selective  draft  act  (40  Stat 
76,  82),  has  no  duty  or  authority  to  reconnnend  an  allotment  of  an  officer's  pay 
for  the  discharge  of  his  financial  obligations.  Recommendations  made  by  the 
board  are  merely  adAdsory,  and  its  suggestions  may  be  treated  as  surplusage. 
The  report,  however,  whether  favorable  to  the  officer  and  approved  by  the 
commanding  genera]  or  not,  should  be  forwarded  for  preservation  in  the  files 
q;  the  War  Department 

August  2,  1918. 
334.4. 
Prom :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate. 
Subject:  E3fflclency  boards. 

1.  In  your  letter  dated  July  27,  1918,  you  inquire  whether  (a)  an  efficiency 
board,  after  finding  that  the  capacity,  conduct,  qualification,  and  efficiency  of 
an  officer  is  such  that  he  should  be  retained  in  the  service,  has  power  to 
recommend  that  such  officer  be  required  to  allot  a  portion  of  his  monthly  pay 
for  the  discharge  of  his  financial  obligations  and  what  procedure  the  command- 
ing general  should  take  relative  to  such  recommendation,  and  (&)  whether  it 
is  necessary  to  forward  to  the  President  the  record  of  an  efficiency  board 
which  has  been  convened  and  has  rei>f»rted  favorably  on  an  officer  which  has 
been  examined  under  paragraph  41,  Special  Rei^ilations,  No.  43,  1917,  Changes 
No.  4,  January  17,  1918,  when  such  record  has  been  approved  by  the  command- 
ing general.    The  questions  will  be  answered  in  the  order  stated : 

(a)  The  pertinent  part  of  section  9,  selective  draft  act,  provides: 

"The  general  commanding  any  division  and  higher  tactical  organization  or 
territorial  department  is  authorized  to  appoint  from  time  to  time  military 
boards  of  not  less  than  three  nor  more  than  five  officers  of  the  forces  herein 
provided  for  to  examine  into  and  report  upon  the  capacity,  qualification,  con- 
duct, and  efficiency  of  any  commissioned  officer  within  his  command  other  than 
officers  of  the  Regular  Army  holding  permanent  or  provisional  commissions 
therein.  Bach  member  of  such  board  shall  be  superior  in  rank  to  the  officer 
whose  qualifications  are  to  be  inquired  into,  and  if  the  report  of  such  board  be 
adverse  to  the  continuance  of  any  such  officer  and  be  approved  by  the  President 
such  officer  shall  be  discharged  from  the  service  at  the  discretion  of  the  Presi- 
dent with  one  month's  pay  and  allowances." 

It  will  be  observed  from  the  language  used  that  the  efficiency  board  provided 
for  by  this  section  is  not  empowered,  required,  nor  forbidden  by  the  statute  to 
make  recommendation  as  to  corrective  action  to  be  taken  relative  to  the  former 
misconduct  of  the  officer  examined.    The  duty  of  the  board  is  to  ascertain 
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and  report  on  his  capacity,  qualification,  conduct,  and  efficiency,  but  this  duty 
extends  no  further.  Recommendations  made  by  such  board  are  merely  advis- 
ory and  may  be  treated  as  surplusage,  but  the  report  should  be  forwarded  to 
the  War  Department  by  the  commanding  general  without  regard  to  any  such 
recommendation,  whether  approved  or  disapproved  by  him. 

(b)  While  paragraph  41.  Special  Regulations,  No.  43,  1917,  Changes  No.  4, 
January  17,  1918,  does  not  expressly  direct  that  the  report  of  an  efficiency 
board  when  it  is  favorable  to  the  officer  examined,  and  has  been  approved  by 
the  commanding  general,  shall  be  forwarded  to  the  President,  nevertheless  the 
examination  made  by  such  board  as  to  the  habits,  conduct,  character,  and 
efficiency  of  the  officer  is  for  the  information  of  the  President,  and  the  record 
should  be  forwarded,  so  that  it  may  be  preserved  in  the  official  files  of  the 
War  Department. 


GOTERNMENT  AGENCIES:  Billiaird  Tables;  Taxation  Of. 

Two  billiard  tables  were  owned  by  a  service  company  of  the  Signal  Corps  at 
Fort  Leavenworth,  Kans.,  and  the  question  arose  as  to  their  taxability  under 
paragraph  9,  section  407,  act  of  September  8, 1916  (39  Stat.  756,  791),  providing 
for  taxation  of  bowling  alleys  and  billiard  rooms.  On  the  principle  under- 
lying the  theory  of  post  exchanges  these  tables  are  operated  as  governmental 
instrumentalities  for  the  health,  amusement,  and  discipline  of  the  men.  As 
such  they  are  exempt  from  the  tax  in  question.  General  Orders,  No.  28,  War 
Department,  1911;  Dugan  v.  United  States  (34  Ct  Cls.  468,  468). 

012.2. 

War  Department,  J.  A.  G.  0.,  August  2,  1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  office 
for  decision  the  question  whether  two  certain  billiard  tables  owned  by  the 
Fifteenth  Service  Company,  Signal  Corps,  at  Fort  Leavenworth,  Kans.,  are 
subject  to  the  special  tax  provided  by  paragraph  9,  section  407,  act  of  Sep- 
tember 8,  1916  (39  Stat.  756,  791),  the  applicable  portion  of  which  reads  as 
follows : 

"  Proprietors  of  bowling  alleys  and  billiard  rooms  shall  pay  $5  for  each  alley 
or  table.  Every  building  or  place  where  bowls  are  thrown  or  where  games  of 
billiards  or  pool  are  played,  except  in  private  homes,  shall  be  regarded  as  a 
bowling  alley  or  a  billiard  room,  respectively.** 

2.  By  the  papers  in  reference  it  is  disclosed  that  the  entire  revenue  received 
from  these  tables  is  used  for  purchasing  supplies,  necessities,  and  other  articles 
for  the  benefit  and  comfort  of  the  men  composing  the  organization. 

And  it  is  provided  in  General  Orders,  No.  28,  War  Department,  1911,  section 
II,  that— 

"  The  establishment  of  company  barber  shops  and  of  company  billiard  and 
pool  tables,  from  which  revenues  may  be  derived,  is  authorized.  All  funds 
accruing  therefrom  will  be  accounted  for  as  part  of  the  company  fund.** 
•  Clearly  these  billiard  tables  are  authorized  and  operated  to  afford  rational 
rocreation  and  amusement  for  the  troops  there  stationed.  And  the  question  is 
therefore  squarely  presented  whether  the  Fifteenth  Service  CJompany,  Signal 
Corps,  or  tlie  officer  in  command  thereof  is  a  proprietor  of  a  billiard  room 
within  the  meaning  of  the  act  of  September  8,  1916,  supra.  But  before  proceed- 
ing to  answer  this  question  it  is  well  to  determine  whether  these  billiard 
tables,  owned  and  maintained  by  the  Fifteenth  Service  Company,  Signal  Corps, 
are  instrumentalities  of  the  Government.  If  they  are,  then  they  are  not  sub- 
ject to  the  special  tax  provided  by  the  act  of  September  8,  1916. 

3.  It  is  a  mere  truism  to  say  that  the  Government  would  not  lay  a  tax  upon 
its  own  property.  The  reason  of  the  rule  is  not  based  upon  any  constitutional 
prohibition,  but,  rather,  upon  the  fact  that  the  State  would  be  merely  taxing 
Itself.  Public  School  Trustees  v.  Trenton  (30  N.  J.  Eq.  667),  or,  as  stated  in 
one  case,  "  would  be  merely  talcing  money  out  of  one  pocket  and  putting  It 
into  another*'  {People  v.  Doe,  36  Cal.  220,  222),  so  that  there  would  be  no 
gain  In  revenue,  but,  on  the  contrary,  a  loss  to  the  extent  of  the  cost  of  assess- 
ing and  collecting  the  tax.  Biscoe  v.  Coulter  (18  Ark.  423.)  A  lucid  and 
persuasive  statement  of  the  rule  is  found  In  the  recent  case,  April  16,  1917,  of 
Robinson  v.  Indiana  and  Arkansas  lAimber  and  Manufacturing  Co.  (194  S.  W. 
870,  873).    Aiter  concluding  that  lands  acquired  by  the  State  in  the  exercise 
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of  Its  fonctioiis  afl  a  goyemmental  agency  are  exempt  from  taxation,  the  court 
said: 

''Moreover*  Judge  Oooley  says  that  exemption  from  taxation  of  property 
which  belongs  to  the  state  and  Its  agencies  which  are  held  by  them  for  govern- 
mental purposes  rests  upon  implication.  He  said  that  to  levy  taxes  upon 
such  property  would  render  necessary  new  taxes  to  meet  the  demand  of  this 
tax,  and  thus  the  public  would  be  taxing  itself  in  order  to  raise  money  to  pay 
over  to  itself  and  no  one  would  be  benefited  but  the  officers  employed,  whose 
compensation  would  go  to  increase  the  useless  levy.  (1  Cooley  on  Taxation, 
third  ed.,  263,  264;  In  re  Hamilton,  148  N.  Y.  310,  42  N.  K  717.)" 

Addressing  itself  to  a  similar  question,  the  court  in  Dugan  v.  United  States 
(34  Ct.  CIS.  458,  468)  said: 

**  It  has  never  been  the  policy  of  the  Government  to  tax  Its  own  enterprises 
or  its  own  manner  or  method  of  doing  business;  and  inasmuch  as  post  ex- 
changes are  established  and  maintained  by  it  for  the  mental  and  physical  bet- 
terment of  its  troops  in  garrisons  and  posts,  with  resulting  if  not  immediate 
benefit  to  itself,  we  think  such  exchanges  are  exempt  from  the  payment  of 
special  tax  for  the  sale  of  such  articles  as  the  regulations  permit" 

There  can  be  no  question  that  company  billiard  tables  are  operated  and  main- 
tained for  the  recreation  and  amusement  of  the  troops  under  the  regulations 
of  the  War  Department  These  billiard  tables  are  established  as  the  regula- 
tions require  and  are  managed  and  operated  with  the  view  not  only  of  afford- 
ing amusement  and  recreation  but  also  for  the  purpose  of  obtaining  a  revenue 
to  be  accounted  for  as  part  of  the  company  fund ;  that  is,  to  increase  the  means 
of  ^providing  this  and  similar  recreations.  In  fact,  the  purposes  sought  to  be 
developed  so  closely  resemble  those  of  the  post  exchange  that  the  rules  and 
regulations  governing  such  organization  will  be  most  helpful  in  arriving  at  a 
proper  solution  of  the  instant  question. 

4.  The  purposo  of  the  post  exchange  is  specifically  defiiled  in  Special  Regula- 
tion No.  59,  War  Department,  1917,  page  12,  paragraph  1,  as  follows: 

"The  primary  purpose  of  the  post  exchange  is  to  supply  the  troops  at  rea«. 
sonable  prices  with  the  articles  of  ordinary  use,  wear,  and  consumption  not 
supplied  by  the  Government  and  to  afford  them  means  of  rational  recreation 
and  amusement.    Its  secondary  purpose  is,  through  exchange  profits,  to  provide 
when  necessary  the  means  for  improving  the  messes." 

In  commenting  upon  the  funds  of  such  exchanges  the  court  said,  in  Dugan  v. 
United  States,  page  463,  supra,  that — 

*^The  funds  or  capital  upon  which  exchanges  are  conducted  are  in  a  sense 
supplied  by  the  Government;  i.  e.,  by  reason  of  uniting  the  rations  due  such 
organizations  Into  one  mess  or  common  table,  a  percentage  more  or  less  of 
such  rations  Is  not  needed  by  them  for  consumption,  and  such  surplus  so  arls- 
Int?  Is  by  authority  *  *  *  sold  to  the  Commissary  Department  ♦  ♦  ♦ 
and  if  not  so  required  *may  be  sold  to  any  person,'  thereby  creating  a  fund 
with  which  to  conduct  such  exchanges  whereby  a  variety  of  articles  for  use, 
wear,  and  consumption,  not  furnished  by  the  Government,  are  provided  for 
the  membership  of  such  exchanges,  and  that  at  the  same  time  the  exchange  is 
supplied  with  reading?  rooms,  reading  matter,  billiard  and  pool  tables,  cigars, 
and  tobacco,  and  such  sports  as  the  officers  in  command  may  deem  conducive 
to  the  health,  comfort,  and  discipline  of  their  commands." 

And,  further,  in  Woog  v.  United  States  (48  Ct.  Cls.  80,  87,  88)  it  was  said: 

"  When  a  post  exchange  stock  is  bought  and  the  accounts  are  settled  the 
money  derlve<l  from  the  sales  is  turned  into  the  Public  Treasury  to  the  credit 
of  the  account  of  the  commissary  officer  in  charge  of  the  stock.  It  was  shown 
in  Dvgan  v.  United  Staten  (34  Ct.  Cls.  458)  that  on  the  withdrawal  of  the 
troops  from  any  post  the  exchange  stock,  as  provided  by  regulations,  must  be 
reduced  as  far  as  possible  and  converted  Into  cash  and  distributed  equitably 
under  the  direction  of  the  exchange  council,  not  among  the  individual  soldiers 
but  among  the  organizations  who  are  members,  and  the  officer  in  charge  must 
make  a  final  report  through  the  Military  or  Naval  Establishments.  The 
receipt  of  moneys  and  purchases  of  stock  in  the  establishment,  maintenance, 
management,  and  closing  up  of  post  exchanges  are  under  control  of  Government 
agencies  for  purposes  designed  by  the  Government  in  the  creation  of  such  ex- 
changes. •  •  *  From  what  has  been  said,  it  will  be  seen  that  the  post 
exchange  Is  not  a  voluntary  association  but  an  institution  established  by  the 
Government  for  the  convenience  of  the  officers  and  more  particularly  for  the 
discipline  of  the  enlisted  men.  The  consent  of  the  officers  and  men  for  the 
establishment  and  maintenance  of  an  exchange  is  by  no  means  necessary.    The 
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regulations  settle  that.  As  shown  in  Dugan's  case,  supra,  the  GoYemment  acts 
through  its  officers  under  authority  of  the  regulations,  and  the  officer  put  in 
charge  receives  and  disburses  all  the  funds,  and  whatever  profit  that  may 
accrue  is  paid  to  and  held  by  the  officer  in  command  of  such  organization  as  a 
company  fund." 

It  was,  therefore,  held  in  Dugan  v.  United  States,  supi'a,  that  an  officer  in 
charge  of  a  post  exchange  was  not  a  retail  dealer  in  liquor  within  the  meanin<r 
of  the  act  of  March  1,  1879  (20  Stat.  327,  333,  334),  which  provided  for  a  tax 
to  be  levied  against  a  retail  dealer  in  liquors.  The  court  evidently  proceeded 
upon  the  theory  that  the  post  exchange  where  such  liquors  were  sold  was  not 
in  the  nature  of  a  social  club  voluntarily  formed  by  the  officers  of  a  regiment 
or  other  command  with  their  own  money  and  conducted  independently  of  their 
official  duties,  but  rather  that  such  exchanges  were  established  and  maintained 
by  the  Government  through  its  officers  pursuant  to  regulations  requiring  the 
receiving  and  disbursing,  \vlth  the  Government's  consent,  of  funds  accruing  from 
such  operations  and  requiring  further  that  all  profits  accruing  be  paid  to  and 
held  by  the  officer  in  command  of  such  organization  as  a  company  fund.  In  a 
word,  because  the  company  fund  constitutes  a  trust  of  which  the  soldiers  are  the 
beneficiaries,  the  officer  in  charge  of  the  exchange  does  not  receive  such  fund  as 
an  individual  but  as  a  disbursing  agent  of  the  Government,  and  required  to 
exercise  the  same. degree  of  care  in  the  custody  of  such  fund  as  he  would  any 
other  moneys  confided  to  him  in  his  official  capacity. 

5.  By  mere  parity  of  reasoning,  all  that  has  been  said  concerning  the  post 
exchange  as  a  governmental  agency  applies  with  still  greater  force  to  the  opera- 
tion and  maintenance  of  the  company  billiard  table.  It  is  to  be  operated  for 
the  amusement  of  the  men  and  the  revenue  expressly  authorized  to  be  raised  in 
its  operation  is  to  be  accounted  for  and  preserved  as  a  trust  fund.  In  fact,  it, 
just  as  much  as  the  post  exchange,  is  an  enterprise  or  agency  which  the  Govern- 
men  authorizes  and  encourages  not  only  to  promote  the  health  and  minister  to 
the  entertainment  of  the  troops  but  essentially  and  ultimately  to  aid  in  the  dis- 
cipline and  development  of  all  the  members  of  the  military  forces. 

6.  It  is  therefore  the  opinion  of  this  office  that,  since  such  billiard  tables  are 
operated  and  maintained  with  the  express  consent  and  under  the  direction  of 
the  War  Department,  with  funds  in  a  sense  supplied  and  controlled  by  the  Gov- 
ernment, and  as  a  means  of  affording  rational  recreation  and  amusement  to 
the  troops  and  members  of  the  Fifteenth  Service  Company,  Signal  Corps,  they 
are  clearly  Government  instrumentalities,  and  as  such  are  exempt  from  the 
payment  of  the  special  tax  provided  for  by  the  act  of  September  8,  1916,  supra. 
In  view  of  the  conclusion  here  reached,  the  question  "  who  is  a  proprietor  of  a 
billiard  room  "  becomes  obviously  unimportant,  and  calls  for  neither  further 
discussion  nor  comment 


OFFICE:  Tenure  for  Life  or  Good  Behavior. 

The  two  officers  of  the  Medical  Corps  appointed  under  the  provision  in  the 
Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  8C6),  which  provides  for 
an  increase  in  the  Medical  Department  of  the  Regular  Army  by  **  two  assistant 
surgeons  general,  who  shall  have  the  rank  of  brigadier  general,"  will  hold  their 
offices  in  the  Regular  Army  during  life  or  good  behavior. 

August  2,  1918. 

321.6. 

[Memorandum  for  The  Adjutant  General.] 

.  1.  In  your  memorandum  addressed  to  me,  of  July  25,  1918,  you  inquire,  in 
effect,  whether  or  not  the  two  officers  of  the  Medical  Corps  who  may  be  ap- 
pointed assistant  surgeons  general  with  the  rank  of  brigadier  general  shall  be 
held  to  have  the  permanent  tenure  of  office  of  a  Regular  Array  officer,  or  a 
limited  tenure  upon  the  expiration  of  which  they  would  return  to  the  grade 
from  which  appointed  and  to  the  commissions  which  they  held  at  the  time  of 
appointment.  Your  suggestion  of  limited  tenure  you  base  solely  upon  the 
proviso  of  the  act  of  July  9,  1918  (40  Stat.  845,  866)  : 

"  That  nothing  in  this  act  shall  be  held  or  construed  so  as  to  discharge  any 
officer  of  the  Regular  Army  or  deprive  him  of  a  commission  which  he  now 
holds  therein." 
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In  my  Judgment  yoar  suggestion  is  unsound,  and  upon  appointment  these 
two  assistant  surgeons  general  will  hold  office  in  the  Medical  Department  of 
the  Regular  Army  with  permanent  tenure. 

2.  It  is  established  law  that  appointments  to  any  grade  or  office  in  the  Regu- 
lar Army,  the  statute  being  silent  as  to  tenure,  are  appointments  for  life  or 
good  behavior.  These  appointments  are  of  that  kind;  and  the  Idea  becomes 
much  accentuated  when  these  offices  are  contrasted  with  the  office  of  assistant 
surgeon  general  with  the  rank  of  major  general  provided  for  in  the  very  same 
provision  of  law,  the  tenure  of  which  is  expressly  limited.  The  proviso  which 
serves  as  the  basis  of  your  suggestion,  even  if  it  could  not  be  -otherwise  given 
an  affirmative  meaning,  or  any  meaning  whatever,  could  not  be  construed  as 
establishing  a  limited  tenure  for  the  two  offices  discussed.  Indeed,  that  proviso 
could  go  no  further  in  the  line  of  your  suggestion  than  to  authorize  the  holding 
of  two  offices  of  different  grades  or  rank  in  the  same  establishm^it.  If  it  has 
any  pertinence,  it  could  not  place  a  limitation  upon  the  tenure  of  the  newly 
acquired  office. 

But  the  proviso  can  be  given  a  fair  meaning  when  applied  to  the  office  of 
the  assistant  surgeon  general  with  the  rank  of  major  general  whose  tenure, 
as  was  said,  is  temporary.  The  functions  of  that  office  are  localized  in  France 
and  the  tenure  limited  to  the  period  of  the  war.  The  officer  holding  that 
office  is  divested  of  it  by  operation  of  law  whenever  he  shall  cease  to  serve  in 
France,  or  when  the  war  shall  end.  Under  the  established  rule,  in  the  absence 
of  saving  legislation  to  the  contrary,  his  acceptance  of  the  superior  office  would 
vacate  the  commission  previously  held  in  his  lower  grade,  and,  consequently, 
there  would  be  no  office  to  which  he  could  return,  or  commission  under  which 
he  could  serve,  when  his  superior  office  was  terminated  by  either  method  men- 
tioned unless  this  proviso  should  be  held  to  save  to  him  the  office  which  he  had 
formerly  held,  and  this,  in  my  opinion,  is  its  sole. purpose  and  function. 


PAT  AND  ALLOWANCES:  Allotments;  Farm  Furlough. 

•  In  construing  the  provision  in  General  Orders,  No.  31,  War  Department,  1918, 
that  "  furloughs  granted  under  this  order  will  be  without  pay  and  allowances, 
except  that  enough  pay  will  be  retained  in  each  case  to  meet  allotments  in 
force  on  the  date  of  this  order,  war-risk  insurance,  and  pledges  on  Liberty 
bonds,"  it  is  held  that  there  will  be  credited  to  a  soldier  during  his  period  of 
furlough  under  this  order  sufficient  pay  to  meet  his  allotments,  if  any,  that 
were  in  force  on  April  2,  1918,  including  those  for  war-risk  insurance  premiums 
and  his  pledges  on  Liberty  bonds,  and  that  any  pay  he  may  have  earned  and 
not  received  up  to  the  time  of  going  on  furlough  will  be  chargeable  only  with 
the  pro  rata  portion  of  his  allotments. 

220.7. 

War  Department,  J.  A.  G.  0.,  August  2,  1918.--To  The  Adjutant  General. 

1.  In  connection  with  the  accompanying  communication  from  the  Camp 
(vKiartermaster,  CamiT^helby,  Miss.,  dated  June  20,  1918,  in  regard  to  the 
proper  method  of  computing  the  pay  accruing  to  a  soldier  while  absent  on 
farm  furlough,  under  the  provisions  of  General  Orders,  No.  31,  War  Department, 
1918,  the  Quartermaster  General,  in  the  third  Indorsement,  points  out  an 
apparent  conflict  in  instructions  issued  by  The  Adjutant  General's  Office  upon 
this  subject.  The  question  about  which  there  is  doubt,  because  of  the  apparent 
conflict  of  instructions,  Is  as  to  payment  of  the  allotments  of  soldiers  who  are 
^'tven  farm  furloughs,  that  is,  whether  the  pay  which  has  accrued  to  a  soldier 
at  the  time  of  his  going  on  furlough  Is  to  be  applied  as  far  as  it  will  go  to 
the  payment  of  his  allotments  while  he  is  on  such  furlough,  or  whether  only 
the  usual  proportion  of  such  pay  is  to  be  applied  toward  satisfying  the  allot- 
ment obligations  up  to  the  time  of  the  furlough,  and  thereafter  such  allotments 
carried  at  the  expense  of  the  Government. 

2.  This  question  depends  upon  the  construction  of  the  following  provision 
in  General  Orders,  No.  31,  War  Department,  1918,  governing  the  granting  of 
farm  furloughs  under  the  act  of  March  16,  1918  (40  Stat.  450). 

"  Furloughs  granted  under  this  order  will  be  without  pay  and  allow^ances, 
except  that  enough  pay  will  be  retained  in  each  case  to  meet  allotments  in 
force  on  the  date  of  this  order,  war  risk  insurance  and  pledges  on  Liberty 
bonds." 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  633 

In  an  opinion  datcNl  May  29, 1918  (Ops.  J.  A.  G.  220.7),  this  office  expressed  the 
view  that  this  provision  of  the  general  order  should  be  construed  as  requiring 
that,  when  a  soldier  goes  on  furlough  for  farm  purposes,  any  pay  that  he  may 
have  earned  up  to  that  period  and  which  he  has  not  received  should  be 
applied  toward  the  payment  of  his  allotments  during  the  period  of  his  fur- 
lough, the  Government  only  to  make  up  any  deficit  there  might  be.  This  view 
vras  expressed  in  the  following  language: 

**  In  short,  the  regulations  contemplate  that  these  furloughs  will  be  with- 
out pay  or  allowance  except  so  much  pay  as  will  be  necessary  to  make  the 
pay  received  during  the  portion  of  the  month  the  soldier  was  not  on  furlough 
sufficient  to  continue  in  force  for  that  month  all  allotments  in  force  April  2, 
1918,  whether  compulsory  or  voluntary,  and  war  risk  insurance  and  pledges 
on  Liberty  bonds.  It  follows  that  allotments  will  be  paid  to  the  dependents  to 
whom  made  during  the  furlough  whether  or  not  the  pay  for  the  portion  of  the 
month,  if  any,  the  soldier  was  not  on  furlough  is  sufficient  to  meet  the  allot- 
ments. 

Previously  to  the  rendering  of  this  opinion  The  Adjutant  General  liad,  upon 
the  recommendation  of  the  Quartermaster  General,  issued  instructions  to  the 
contrary  effect  directing  that  a  soldier  granted  furlough  under  the  act  of 
March  16,  1918,  supra,  will  be  *'  entitled  credit  full  pay  of  grade,  to  include 
date  preceding  date  going  on  furlough,  and  pay  at  monthly  rate  equal  to  total 
of  his  monthly  allotments  from  date  going  on  furlough  to  include  date  preceding 
date  of  return."  While  these  instructions  were  outstanding,  The  Adjutant 
General,  by  circular  letter  dated  June  7,  1918,  promulgated  the  opinion  of 
this  office  referred  to  above  **  for  the  information  and  guidance  of  all  con- 
cerned." Subsequently  this  office  in  an  opinion  dated  June  11,  1918  (Ops. 
J.  A.  G.  220.7),  in  answer  to  certain  inquiries  from  the  commanding  general, 
Frankfort  Arsenal,  expressed  views  contrary  to  those  contained  in  the  opinion 
of  May  29,  which  in  effect  coincided  with  the  instructions  Issued  by  The 
Adjutant  General  upon  the  recommendation  of  the  Quartermaster  General 
mentioned  above. 

In  the  opinion  of  June  11  this  office,  in  answer  to  the  question  "  What  is  meant 
by  that  earned  while  present  for  duty,"  said: 

.  "  The  soldier  is  paid  monthly.  The  language  quoted  in  the  question  refers 
to  pay  for  that  part  of  the  month  during  which  the  soldier  was  not  on  furlough. 
The  amounts  accrued  on  allotments  and  other  obligations  mentioned  in  the 
order  up  to  the  beginning  of  the  furlough  should  be  paid  ftom  the  amount 
earned  *  while  present  for  duty.'  The  balance  of  such  earnings,  if  any,  should 
be  credited  to  the  soldier.  Thereafter,  during  the  continuance  of  the  furlough, 
the  soldier  is  to  be  allowed  so  much  pay  as  may  be  necessary  to  meet  his  obli- 
gations on  allotments,  Liberty  bonds,  and  war-risk  insurance.  While  the  word 
•  retained '  in  the  last  sentence  of  paragraph  1  of  the  order  suggests  the  idea 
that  all  pay  theretofore  earned  and  not  paid  the  soldier  is  required  to  be  with- 
held for  application  on  his  allotments,  etc.,  this,  manifestly,  is  not  the  logical 
meaning  of  the  sentence  as  a  whole.  It  is  the  period  of  the  furlough  which 
is  referred  to,  which  period  is  to  be  without  pay  and  allowances,  except  that 
enough  pay  will  be  retained,  i.  e.,  allowed  to  meet  the  obligation  mentioned." 

3.  The  conflict  in  opinion  expressed  by  this  office  is  susceptible  of  explanation, 
but  such  explanation  probably  would  serve  no  useful  purpose.  It  is  sufficient 
to  say,  perhaps,  that  the  meaning  of  the  particular  provision  of  General  Orders, 
^o.  31,  supra,  under  consideration  is  doubtful.  Upon  further  consideration 
this  office  is  of  opinion  that  the  instructions  first  issued  by  The  Adjutant  Gen- 
eral upon  the  recommendation  of  the  Quartermaster  General,  having  been 
applied  in  practice,  should  be  allowed  to  stand.  It  is  recommended,  therefore, 
that  they  be  adhered  to  and  the  opinion  of  this  office  dated  May  29  recalled. 


SELECTIVE  DRAFT  ACT:  Reimbarsement  for  Travel  of  Registrant. 

One  Inglefield,  who  belonged  to  the  registrants  of  June  5.  class  of  1918,  was 
sent  by  a  local  draft  board  to  a  Coast  Artillery  training  camp,  under  General 
Orders,  No.  161;  War  Department,  1917,  and  on  arrival  was  sent  back  as  ineligi- 
ble, because  of  instructions  from  the  Provost  Marshal  General  not  to  induct 
into  the  service  voluntary  applicants  who  were  in  the  registrants  of  June  5, 
class  of  1918.    The  applicant,  of  course,  has  no  standing  as  an  enlisted  man  for 
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puri)oses  of  travel  allowance,  but  as  he  was  sent  to  the  camp  without  any  fault 
of  his  own,  he  may^  and  should,  be  reimbursed  from  the  appropriation  "  Con- 
tingencies of  the  Army  "  (40  Stat.  845). 

155. 

War  Department,  J.  A.  G.  O.,  August  2,  1918.—To  The  Adjutant  General. 

1.  These  papers  relate  to  a  claim  of  Mr.  O.  C.  Inglefield,  of  Chicago,  HL, 
formerly  of  Independence,  Kans.,  for  travel  expenses  in  returning  from  Fort 
Monroe  in  June,  1918,  he  having  been  sent  to  Fort  Monroe  by  local  draft  board 
at  Chicago  for  training  at  the  Coast  Artillery  Training  Camp  there,  and  sent 
back  to  Chicago  by  the  military  authorities  at  Fort  Monroe,  because  it  had  been 
ascertained  that  he  was  not  eligible  because  he  came  within  an  order  of  the 
Provost  Marshal  General  against  the  admission  of  persons  to  that  camp  who 
belonged  to  the  registrants  of  June  5,  class  of  1918.  The  question  for  consid- 
eration of  this  office  is  whether  Mr.Inglefield's  claim  for  reimbursement  of  his 
travel  expenses  in  returning  to  Chicago,  amounting  to  $44.24,  is  payable  from 
public  funds  under  the  War  Department 

2.  Mr.  Inglefield's  claim  was  transmitted  to  this  department  under  date  of 
July  9, 1918,  by  Congressman  P.  P.  Campbell,  of  Kansas,  to  whom  It  was  sent  by 
Mr.  Inglefield,  and  was  in  turn,  upon  the  recommendation  of  this  office,  first 
indorsement,  sent  to  the  commanding  officer  of  the  Coast  Artillery  Training 
Camp,  Fort  Monroe,  Va.,  whose  report  thereon  is  contained  in  the  third  in- 
dorsement. It  appears  from  the  said  report  that  early  in  June  applications 
for  induction  Into  the  military  service  under  General  Orders,  No.  161,  War- 
Department,  1917,  were  made,  and  that  Mr.  Inglefield  was  one  of  the  regis- 
trants Inducted  Into  the  service  by  his  local  board  at  Chicago  and  sent  to 
Fort  Monroe  for  this  purpose ;  and  further,  that  after  he  reached  Fort  Monroe 
it  came  to  the  attention  of  the  commanding  officer  of  the  training  camp  that  the 
Provost  Marshal  General  had  issued  instructions  to  local  boards  not  to  induct  into 
the  military  service,  upon  voluntary  application  therefor,  under  General  Orders, 
No.  161,  supra,  any  registrants  of  June  5,  and  that  thereupon  the  commanding 
officer  of  the  training  camp  instructed  Mr.  Inglefield  to  return  to  Chicago  and 
report  to  his  local  board.  But  before  sending  Mr.  Inglefield  back  to  Chicago  the 
commanding  officer  at  Fort  Monroe  received  from  The  Adjutant  General  of  the 
Army,  in  response  to  his  request  for  Information  on  the  subject,  the  following 
telegram  : 

"  Retel,  June  13.  Men  registered  June  5  will  not  be  eligible  for  voluntary 
induction  until  some  time  in  July.    Date  to  be  set  by  Provost  Marshal  General." 

8.  It  is  understood  that  Mr.  Inglefield  was  considered  by  his  local  board  of 
Chicago  as  having  been  Inducted  into  the  military  service.  In  so  far  as  the 
initial  steps  by  local  boards  in  sending  registrants  to  camps  is  concerned,  when 
he  was  furnished  transportation  and  sent  to  Fort  Monroe.  Inasmuch,  however, 
as  Mr.  Inglefield's  induction  into  the  military  service  was  not  completed,  but 
upon  his  reporting  at  Fort  Monroe  it  was  found  that  he  was  not  eligible  under 
the  orders  of  the  Provost  Marshal  General,  he  did  not,  of  course,  have  any 
standing  as  an  enlisted  man  for  purposes  of  travel  pay  and  allowance  In  return- 
ing to  Chicago.  However,  since  it  appears  that  the  mistake  in  sending  him 
to  Fort  Monroe  was  not  due  to  any  fault  of  his,  he  is  clearly  entitled  to  be  reim- 
bursed his  expenses  incurred  in  returning  to  Chicago,  and  it  is  the  opinion  of 
this  office  that  such  reimbursement  may  be  authorized  by  the  Secretary  of 
War  from  the  appropriation  "Contingencies  of  the  Army"  (40  Stat.  845).  It 
is  recommended  that  this  be  done,  and  that  Congressman  Campbell  be  advised 
of  such  action. 


CONTRACTS:  Payment  in  United  States  Cnrreney  where  Contraet  to  be 
Performed  in  Canada. 

Certain  contracts  executed  in  the  United  States  to  be  performed  in  Canada, 
provide  for  payment  to  be  made  in  dollars.  This  is  sufficient  intrinsic  evidence 
of  the  intention  of  the  parties  that  the  payment  Is  to  be  made  in  United  States 
currency ;  and  the  contractor  can  not  be  required  to  accept  payment  in  Qanadian 
currency  In  order  to  save  the  Government  of  the  United  States  the  advantage  of 
exchange. 

167. 

War  Department,  J.  A.  G.  O.,  August  3,  1918. — ^To  The  Adjutant  General. 
1.  The  opinion  of  this  ofifce  is  requested  on  a  question  as  follows :  In  paying 
contractors  with  the  United  States,  who  are  residing  in  and  are  performing 
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eontfacts  in  the  Dominion  of  Canada  the  amounts  due  under  the  contracts, 
can  the  United  States  legally  pay  in  Canadian  money?  * 

2.  It  is  suggested  in  the  papers  that  this  question  is  of  importance  now,  as 
tlie  prevailing  premium  of  exchange  on  New  York  in  Canada  is  in  favor  of 
the  United  States,  and  if  payments  on  contracts  in  Canada  are  made  in 
Canadian  currency,  much  will  be  saved  to  the  United  States.  Accompanying 
the  papers  are  five  contracts  representative  of  all. 

3.  The  five  contracts,  practically  identical,  have  been  examined.  They  pro- 
Tide  "  the  United  States  will  pay  to  the  contractor  as  a  just  and  fair  com- 
pensation the,  sum  of  dollars,  etc."    The  dollar  sign  of  the  United 

States  Is  used  and  the  same  sign  is  also  the  designation  of  the  dollar  in  Canada. 

4.  All  contracts  are  to  be  construed  as  the  parties  intended,  and  the  contract 
itself  must  be  loolced  at  to  see  if  it  shows  intrinsic  evidence  of  such  intention. 
In  these  contracts,  executed  in  the  United  States,  with  the  United  States,  the 
word  and  sign  of  "dollar"  is  used  without  any  qualifying  or  explanatory 
words.  In  the  opinion  of  this  office  the  contract  itself  shows  upon  its  face 
that  the  United  States  intended  at  the  time  the  contract  was  made  to  pay  in 
United  States  money  and  the  contractor  intended  to  receive  United  States 
money  and  all  payments  must  be  made  in  that  money.  (See  Dig.  Ops.  J.  A.  G. 
1912,  p.  894.) 

OFFICE:  Citizenship;  Parto  Biean;  Dental  Beserre  Corps. 

A  Porto  Rican,  who  declined  citizenship  permitted  under  section  5,  act  of 
March  2, 1917  (39  Stat  951, 953),  may  not  now  retain  a  commission  in  the  Dental 
Beserve  Corps;  .because,  by  section  37,  national  defense  act  of  June  3,  1916 
(39  Stat  166,  189),  members  of  the  Officers'  Reserve  Corps  must  be  citizens 
of  the  United  States.  Furthermore,  a  Porto  Rican  in  the  Officers*  Reserve 
Corps  does  not  come  within  that  .class  capable  of  naturalization  because  of 
military  service  under  subdivision  7,  act  of  May  9, 1918  (40  Stat  542).  Hence, 
citizenship  may  not  now  be  attained  in  this  case  and  relate  back  to  the  date 
of  appointment 

210.1. 

War  Department,  J.  A.  G.  O.,  August  3,  1918.— To  The  Adjutant  General. 

1.  The  Surgeon  General  of  the  Army  asks  whether  Dr.  Ubaldino  Ramirez 
is  entitled  to  retain  a  commission  in  the  Dental  Reserve  Corps.  Dr.  Ramirez 
is  a  Porto  Rican.  He  did  not,  under  section  5,  act  of  March  2,  1917  (39  Stat. 
951,  953),  to  provide  a  civil  government  for  Porto  Rico,  ^cept  American  citizen- 
ship; and  on  the  contrary  he  made  declaration  on  August  27,  1917,  of  his 
decision  not  to  do  so. 

2.  By  section  37,  national  defense  act  of  June  3,  1916  (39  Stat  166,  189), 
members  of  any  branch  of  the  Officers'  Reserve  Corps  are  required  to  be  citi- 
zens of  the  United  States.  Further,  a  Porto  Rican  who  has  entered  the  Officers* 
Reserve  Corps  does  not  come  within  the  class  capable  of  naturalization  be- 
cause of  military  service  under  subdivision  7,  act  of  May  9,  1918  (40  Stat. 
542),  and  consequently  it  can  not  be  contended  that  citizenship  may  now  be 
obtained  rapidly  and  may  relate  back  to  the  day  of  the  appointment 

8.  For  the  reasons  given,  the  commission  can  not  be  retained. 


SELECTIT E  DRAFT  ACT :  Expenses  of  Apprehension  of  Deserter ;  Bestora- 
tion  to  Dnty  Without  Trial. 

Deserters  from  the  draft  who  are  restored  to  duty  without  trial  "  as  men  will- 
ing to  serve,"  in  accordance  with  instructions  of  the  War  Department  issued  by 
The  Adjutant  General  in  a  circular  letter  dated  March  15, 1918,  revoking  a  letter 
of  instruction  dated  September  29, 1917,  are  not  obliged  to  admit  their  desertion. 
They  are  automatically  absolved  from  the  charge  of  desertion  and  from  any  and 
all  penalties  and  forfeitures  attaching  thereto,  and  rewards  and  expenses  of  ap- 
prehension are  not  chargeable  against  their  pay. 

251. 

War  Department,  J.  A.  G.  O.,  August  3, 1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  refers  to  this  office  for 
decision  a  question  involving  the  status,  pay,  and  allowances  of  deserters  from 
the  draft  when  restored  to  duty  without  trial.    The  question  is  based  upon  aa 
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Inquiry  from  the  commanding  officer  at  tlie  Recruit  Depot,  Fort  Slocum,  N.  Y., 
as  follows : 

"In  the  case  of  deserters  from  the  draft  who  are  apprehended  and  turned 
over  to  military  control,  telegram  from  The  Adjutant  General  of  the  Army, 
dated  October  4,  1917,  provides  that  the  offense  of  desertion  be  explained  to  the 
delinquents  and  that  they  be  given  an  opportunity  to  serve  and  not  to  be  tried 
for  desertion.  This  action  may  be  taken  by  the  military  authorities  to  whom  tlie 
deserter  has  been  turned  over  and  not  necessarily  by  the  authorities  having 
court-martial  jurisdiction.  I  request  information  as  to  whether  or  not  a  deserter 
from  the  draft,  who  has  been  restored  to  duty  without  trial,  is  considered  to 
have  had  the  charge  of  desertion  removed,  and  whether  or  not  he  should  be 
relieved  from  all  forfeitures  and  whether  or  not  he  should  be  required  to  refund 
the  reward  and  other  expenses  of  apprehension  and  delivery." 

2.  A  similar  question  was  before  this  office  for  decision  May  11,  1918  (Ops. 
J.  A.  G.  251),  and  in  the  course  of  the  opinion  then  rendered  it  was  said : 

"The  matter  of  the  disposition  of  National  Army  deserters  is  covered  by 
special  regulations  issued  by  the  War  Department,  with  which  you  aro  familiar. 
The  latest  instructions  on  the  subject  are  contained  in  a  letter  of  instructions, 
dated  March  15,  1918,  which  provides  that  National  Army  deserters  are  to  be 
disposed  of  as  provided  in  sees.  50,  51,  S.  S.  R.,  P.  M.  G.  C,  Form  999,  and 
par.  5,  circular  from  The  Adjutant  Generars  Office,  dated  January  12,  1918. 
It  is  provided  in  paragraph  4,  instructions  of  March  15,  that  department,  division, 
camp  and  cantonment  commanders  will  direct  post,  station,  camp  or  other 
commanders  under  their  commands  and  to  whom  draft  deserters  may  be  sur- 
rendered or  delivered,  to  explain  thorouglily  to  such  men  the  seriousness  of  the 
ulTonse  of  desertion  and  question  them  with  a  view  to  discovering  their  real  in- 
tentions.    It  is  further  provided  in  this  paragraph  as  follows : 

"  Those  who  are  then  willing  to  serve  as  ordered  will  not  be  tried  for  desertion, 
but  will  be  given  an  opportunity  to  serve,  and  will  be  sent,  at  Government  ex- 
p(*nse,  under  charge  of  a  noncommissioned  officer  where  practicable,  to  the  nearest 
National  Army,  National  Guard,  or  Regular  Army  divisional  camp  or  cantonment. 
A  true  copy  of  the  certificate  from  the  local  board,  Provost  Marshal  General's 
Office,  Form  1021,  upon  which  will  be  indorsed  a  statement  of  any  amount  paid 
for  the  apprehension  and  delivery  of  the  deserter  and  any  other  charges  against 
the  man  will  be  sent  to  the  commanding  officer  of  the  camp  or  cantonment  to 
which  the  man  is  sent,  either  by  the  noncommissioned  officer  in  charge  or  by 
registered  mail." 

"  It  is  further  provided,  in  paragraph  6,  that  men  whose  intentions  are  clearly 
those  of  deserters  will  be  disposed  of  as  provided  in  Army  Regulations  126  and 
129.  Changes  Army  Regulations  No.  65,  December  20,  1917.  These  Instructions, 
or  special  regulations,  contain  no  directions  as  to  the  matter  of  charging  against 
the  soldier  the  expense  incident  to  his  apprehension  and  delivery  to  the  military 
authorities,  but  it  is  (evidently  contemplated  that  such  expense  shall  not  be 
charged  against  the  men  who  are  not  actually  tried  and  convicted,  for  the  reason 
that  it  is  well  settled  that  such  expenses  are  not  chargeable  against  the  pay  of  an 
enlisted  man  who  is  neither  trie<l  and  convicted  nor  admits  desertion.  In  the  case 
of  desertion  other  than  from  the  draft.  Army  Regulations  127,  Changes  Army 
Regulations  No.  58,  July  6,  1917,  provide  that  the  expense  of  apprehension  and 
delivery  will  be  set  against  the  soldier's  pay  either  (a)  upon  conviction  of  deser- 
tion by  court-martial,  (6)  upon  discharge  by  reason  of  desertion  admitted  and 
physical  unfitness  for  service,  or  (c)  upon  his  restoration  to  duty  without  trial. 
With  reference  to  (c)  It  will  be  observed  that  Army  Regulations  131,  Changes 
Army  Regulations  No.  72,  May  20,  1918,  provides  that  restoration  to  duty 
without  trial  will  only  be  made  In  case  desertion  is  admitted.  I  think  the 
special  regulations  governing  cases  of  desertion  from  the  draft  clearly  con- 
template that  the  men  may  be  placed  in  service  without  being  required  to  admit 
desertion,  or  in  case  of  physical  unfitness  for  service  that  they  may  be  discharged 
for  that*  reason  without  trial  and  also  without  being  required  to  admit  deser- 
tion. The  provisions  of  section  4,  Instructions  of  March  15,  1918,  quoted  above, 
are  substantially  the  same  as  the  Instructions  of  The  Adjutant  General  of 
September  29, 1917.  In  regard  to  the  latter  this  office,  in  an  opiniotf  of  February 
27,  1918  (Ops.  J.  A.  G.  ante,  p.  131),  said : 

"  In  the  opinion  of  this  office  these  instructions  do  not  contemplate  or  require 
that  the  expense  of  forwarding  drafted  men  to  their  proper  post  or  station  to 
be  placed  upon  duty  without  trial  for  desertion  is  to  be  deducted  from  their  pay. 
The  purpose  of  the  Instructions  evidently  was  to  absolve  the  men  from  any  of 
the  penalties  incident  to  desertion,  where  it  should  appear  that  they  did  not 
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fally  realize  the  gravity  of  their  failure  to  obey  the  draft  order.  Farthermore, 
there  Is  no  authority  for  charging  the  expense  against  the  soldier  In  the  absence 
of  his  conviction  of  desertion  or  on  absence  without  leave,  or  his  admission  of 
such  ah  offense." 

3.  It  Is,  therefore,  the  opinion  of  this  office  that  a  deserter  from  the  draft  who 
is  restored  to  duty  without  trial  Is  automatically  absolved  from  the  charge  of 
desertion  and  any  and  all  penalties  and  forfeitures  attaching  thereto ;  and  that, 
upon  the  restoration  of  such  person  to  duty  without  trial,  any  reward  or 
expense  attaching  to  his  apprehension  and  delivery  as  such  deserter,  Is  not 
chargeable  against  his  pay. 

CLAIMS:  Appropriations;  Damage  to  Private  Property  Incident  to  the 
Training,  Praetiee,  Operation  or  Maintenanee  of  tne  Army. 

Where  a  board  of  officers  has  recommended  the  payment  of  a  sum  as  compen- 
sation for  Injury  to  a  claimant's  automobile  caused  by  unavoidable  skidding  of 
an  Army  truck,  payment  may  lawfully  be  made  under  the  provisions  of  the 
Army  appropriation  act  of  July  9, 1918  (40  Stat  845,  864),  authorizing  payment 
for  damage  to  private  property  Incident  to  the  maintenance  of  the  Army. 

153. 

August  5, 1918. 
[Memorandum  for  the  Secretary  of  War.] 

Subject:  Claim  for  damage  to  automobile. 

1.  Tills  office  has  before  It,  by  direction  of  the  Secretary  of  War,  for  opinion 
a  letter  from  Senator  J.  S.  Frellnghuysen,  who  incloses  a  letter  from  Isador  H. 
Brand,  Esq.,  of  Hoboken,  N.  J.,  together  with  other  papers,  relative  to  the  claim 
of  Wilhelmina  Zornow,  of  Hoboken,  for  damages  to  a  Ford  car  owned  by  her, 
which,  It  Is  stated,  was  struck  by  an  Army  truck  on  May  29,  1918. 

2.  The  papers  In  this  case  are  not  before  the  office,  but  from  the  statements 
of  Mr.  Brand  and  a  letter  dated  July  2,  1918,  addressed  to  Mrs.  Zornow  by 
W.  M.  Hutchings,  second  lieutenant,  adjutant  general,  National  Army,  It 
would  appear  that  Mrs.  Zornow's  car  was  struck  while  standing  alonslde  the 
curb,  and  that  a  board  of  officers  appointed  to  consider  the  matter  determined 
that  the  collision  was  due  to  an  unavoidable  skidding  of  the  Government 
truck,  and  recommended  that  an  award  of  $176.35  be  made  to  the  owner  to 
cover  all  repairs,  the  board  having  considered  this  amount  proper  because  the 
Belle  Meade  Oarage,  of  Jersey  City,  N.  J.,  had  agreed  to  replace  all  necessary 
parts  and  repair  the  car  for  $176.35.  Mra  Zornow  Is  not  satisfied  with  this 
award;  but,  having  received  from  the  Clinton  Auto  &  Garage  Co.  (Inc.)  a 
statement  to  the  effect  that  the  only  thing  to  do  with  her  car  was  to  dismantle 
It  and  use  the  good  parts  to  repair  other  cars  and  accept  an  allowance  of  $75 
in  exchange  for  another  car,  she  considers  that  she  should  be  paid  all  but  $75 
of  the  cost  of  the  car,  which  was  $396.13.  The  car  had  been  in  continual  serv- 
lc(»  as  a  jitney  for  about  six  months  before  the  collision. 

3.  Evidently  the  claimant's  car  was  not  worth  at  the  time  of  the  collision  the 
price  she  paid  for  it  when  new,  and  when  a  reputable  Ford  agency,  such  as  the 
Belle  Meade  Garage  appears  to  be.  offers  to  replace  all  necessary  parts  and 
repair  the  car  for  the  sum  of  $176.35  the  statement  by  the  Clinton  Auto  & 
Garage  Co.  (Inc.)  that  it  will  allow  the  owner  only  $75  In  exchange  for  an- 
other car  is  of  little  materiality.  Neither  would  there  be  liability,  under  any 
circumstances,  for  the  claim  of  Mrs.  Zornow  for  loss  of  daily  earnings  since 
the  automdJlle  was  damaged  or  for  storage  of  the  damaged  car.  Such  ele- 
ments of  damage  are  too  remote  to  be  given  any  consideration. 

4.  If  we  assume  that  tliere  was  no  negligence  on  the  part  of  the  claimant  in 
leaving  her  machine  to  stand  where  It  was  at  the  time  of  the  accident,  having 
regard  to  the  liability  on  the  part  of  other  machines  to  skid  at  that  point,  owing 
to  the  condition  the  street  was  in  at  the  particular  time  and  place;  and  if  the 
finding  of  the  board  of  officers  be  accepted  as  conclusive  of  the  fact  that  the 
collision  was  due  to  "  an  unavoidable  skidding  "  of  the  Government  truck,  there 
would  be  no  negligence  or  wrong  on  the  part  of  anyone ;  and,  in  such  case,  the 
rule  of  damnum  abseque  injuria  would  be  applicable;  for  when,  without  the  fault 
of  either  party,  an  accident  occurs  from  which  damage  results  the  common  law 
leaves  the  parties  as  they  stand  and  does  not  attempt  to  shift  the  loss  from  one 
to  the  other. 
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Indeed,  if  the  collision  had  been  caused  by  the  negligence  of  the  driver  of  the 
Govemnient  truck,  there  would  still,  under  the  principles  of  the  common  law,  be 
no  liability  upon  the  United  States  to  pay  damages  for  the  tort  done,  since  the 
GoTemment,  the  sovereign,  is  exempt  from  responsibility  for  tortious  acts  com- 
mitted by  an  officer  or  agent,  the  recourse  of  the  tort  sufferer  in  such  case  being 
against  the  immediate  wrongdoer,  the  driver  of  the  Government  truck  in  this 
instance. 

But  Congress,  in  the  acts  of  August  29,  1916  (39  Stat.  619,  639),  of  May  12, 

1917  (40  Stat.  40,  59),  of  October  6,  1917  (40  Stat.  345,  364).  and  of  July  9, 

1918  (40  Stat.  845,  864),  by  the  making  of  appropriations  to  pay  "claims  for 
damages  to  and  loss  of  private  property,"  has  evidently  intended  that  the 
United  States,  within  the  purview  of  such  appropriations  and  to  the  extent 
therein  prescribed,  should,  like  an  individual,  accept  and  bear  responsibilty  for 
the  acts  of  its  agents  and  officers  done  within  the  scope  of  their  employment. 
And  if  the  Government,  for  the  tortious  acts  of  its  officers  or  agents  committed 
within  the  scope  of  their  employment,  consents,  within  certain  limits  and  for 
certain  pun)oses  which  it  prescribes,  to  be  answerable  in  damages  as  an  indi- 
vidual would  be  under  similar  circumstances,  then  regard  should  be  had  as 
nearly  as  may  be  to  the  principles  applicable  as  between  individuals  in  such 
cases.  As  between  individuals,  negligence  is  so  peculiarly  a  matter  of  fact  that 
it  must,  in  most  cases,  6e  determinable  by  the  judicial  triers  of  fact,  the  deter- 
mination to  be  made  in  the  light  of  all  the  circumstances  of  the  particular  case, 
the  care  necessary  to  be  observed  varying  with  the  varying  facts  and  circum- 
stances of  each  case.  In  the  case  before  us,  if  the  matter  were  in  a  judicial 
tribunal,  it  would  be  for  the  triers  of  fact  to  determine  on  the  evidence  before 
them,  whether  a  slower  rate  of  speed  would  not  have  avoided  the  skidding  and 
whether,  in  the  face  of  conditions  upon  the  street,  a  slower  rate  of  speed  would 
not  have  been  proper  under  the  circumstances,  and  whether  the  truck  tires 
were  in  such  condition  as  to  be  reasonably  immune  from  skidding  under  the 
circumstances  existent  at  the  time.  These  and  other  circumstances  would 
doubtless  be  in  evidence  as  pertinent  to  a  determination  of  the  question  of 
negligence.  As  stated  in  the  second  edition  of  Charles  J.  Babbitt's  "  The  Law 
Applied  to  Motor  Vehicles,"  page  170,  section  235 : 

"Skidding  is  not,  as  sometimes  claimed,  a  mysterious  happening,  a  sort  of 
•  act  of  God '  beyond  the  control  of  the  operator.  It  Is  a  perfectly  definite 
result  of  certain  physical  forces,  such  as  the  speed  of  the  car,  its  weight  and 
distribution  of  weight,  and  the  friction  between  the  rear  wheels  and  the  road. 
Some  cars  skid  more  easily  than  others.  The  tendency  to  skid  may  depend 
on  the  number  of  passengers  and  whether  they  are  sitting  In  the  front  or 
rear  seats.  Wet,  icy,  or  greasy  roads,  and  especially  wet  car  tracks  are  potent 
and  well-known  dangers  which  may  be  diminished  by  the  use  of  nonskld  tires 
and  tire  chains  and  by  reduction  of  speed.  It  is  known  that  a  sudden  applica- 
tion of  the  brakes  on  a  slippery  pavement  will  almost  Inevitably  cause  the 
car  to  skid  and  swerve  from  Its  course  and  clever  racing  drivers  are  ac- 
customed to  make  use  of  this  phenomenon  In  turning  corners. 

"The  courts  have  generally  recognized  these  conditions,  and  hold  that  the 
mere  fact  that  the  car  skidded  Is  no  defense  to  the  motorist;  that  his  negli- 
gence is  a  question  for  the  jury." 

But  determination  In  a  judicial  tribunal  of  the  question  of  negligence  as 
between  individuals.  Is  not  possible  as  against  the  United  States,  for  Congress, 
in  providing  for  liability  on  the  part  of  the  United  States,  did  not  relegate 
to  the  triers  of  fact  in  a  judicial  tribunal  either  the  question  of  the  damage 
sustained  or  the  question  of  negligence  out  of  which  the  damage  arose.  "  The 
amount  of* damage"  sustained  must,  under  the  acts  of  Congress,  be  "ascer- 
tained by  the  War  Department,"  and,  when  ascertained,  whether  It  shall  be 
pnid  or  not  Is  made  by  the  acts  of  Congress  to  depend  upon  the  Secretary  of 
War.  Payment  Is  to  be  made  "  upon  the  approval  and  recommendation  of  the 
Secretary  of  War." 

In  the  case  in  hand,  the  board  of  officers  which  assessed  the  damage  exoner- 
ated both  sides  from  fault,  but,  nevertheless,  recommended  that  the  Government 
pay  the  amount  of  damages  ascertained  by  It.  This  recommendation  being  a 
part  of  the  board's  action  concerning  the  claim  it  was  Investigating  would  in- 
dicate that  there  were  circumstances,  not  disclosed  In  the  record,  which,  If  the 
matter  had  been  between  individuals,  would  have  caused  the  verdict  to  be  for 
the  claimant. 
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The  Secretary  of  War,  under  such  circumstances,  may  very  properly  con-- 
dude  that  the  damage  as  ascertained  by  the  board  of  officers  should  be  paid 
if  the  appropriation  act  wiU  permit.  ^ 

Under  the  acts  of  August  29,  1916,  supra;  of  May  12,  1917,  supra;  and  of 
October  6,  1917,  supra,  the  damage  must  have  been  **  incident  to  the  training, 
practice,  and  operations  of  the  Army."  Under  the  act  of  July  9,  1918,  supra, 
if  "  incident  to  the  training,  practice,  operation,  or  maintenance  of  the  Army,'* 
the  damage  may  be  paid. 

Ck>ngres8  in  broadening  the  scope  of  the  appropriation  by  the  addition  in  the 
last  act  of  the  words  "  or  maintenance  "  of  the  Army,  intended,  without  doubt, 
to  embrace  cases  of  a  meritorious  character  in  which,  as  between  individuals, 
the  Government  would  be  liable,  but,  which,  under  former  opinions  of  this 
office,  were  held  not  to  be  included  in  the  phraseology  of  the  earlier  acts.  The 
last  act,  like  its  predecessors,  is  retroactive  in  that  it  is  to  pay  claims  **  that 
have  accrued  or  may  hereafter  accrue  from  time  to  time." 

Under  the  circumstances  of  this  case,  as  they  appear  from  the  facts  before 
this  office,  the  opinion  of  tlie  office  is  that  the  Secretary  of  War  may  properly 
approve  for  payment  the  claim  of  Mrs.  Zornow  for  damage  to  her  Ford 
automobile  in  the  amount  ascertained  by  the  board  of  officers  which  considered 
the  matter,  to  wit,  in  the  amount  of  $176.35. 

It  is  necessary  under  the  act  of  Congress,  it  may  be  remarked  In  passing, 
that  the  owner  of  the  property  damaged  signify  her  acceptance  of  the  amount 
approved  by  the  Secretary  of  War  as  satisfaction  in  full  of  the  damage  sus- 
tained before  it  becomes  the  duty  of  the  Auditor  for  the  War  Department  to 
certify  the  claim  for  payment 


PAT  AND  ALLOWANCES :  Contr aet  Surgeon ;  Oommntatios  of  Quarters. 

A  certain  contract  surgeon,  not  being  a  "  commissioned  officer  of  the  United 
States,"  is  not  entitled  to  commutation  of  quarters,  heat,  and  light  under  the  act 
of  April  16,  1918  (40  Stat  630).  His  contract  of  employment  entitles  him  to 
"quarters  allowed  by  regulations  to  a  first  lieutenant  in  the  Medical  Corps, 
United  States  Army,  with  the  authorized  allowances  of  heat  and  light  therefor." 
This  can  mean  only  the  quarters,  heat,  and  light  personal  to  tliis  officer,  which 
are  prescribed  "  by  regulation,"  and  not  the  quarters^  heat,  and  light  on  account 
of  dependents. 

245.81. 

War  Department,  J.  A.  G.  0.,  August  5, 1918. — ^To  The  Adjutant  General. 

1.  In  his  communication  herewith,  Contract  Surgeon  D.,  stationed  at  Camp 
Devens,  Ayer,  Mass.,  inquires  whether  he  is  entitled  to  commutation  of  quarters, 
heat,  and  light  for  dependents,  "  as  would  be  the  case  of  a  commissioned  officer  " 
under  the  act  of  April  16,  1918  (40  Stat  530).  He  refers  to  the  condition  stipu- 
lated in  his  contract  of  employment  entitling  him  to  *'  quarters  allowed  by  regu- 
lations to  a  first  lieutenant  in  the  Medical  Corps,  United  States  Army,  with  the 
authorized  allowances  of  heat  and  light  therefor." 

2.  The  act  of  April  16, 1918,  supra,  authorizes  the  payment  of  commutation  of 
quarters,  heat,  and  light  on  account  of  dependents  to  every  "commissioned 
officer  of  the  Army  of  the  United  States."  A  contract  surgeon  is  not  a  commis- 
sioned officer.  It  remains  to  be  considered  whether,  under  the  provisions  of  the 
contract  of  employment  used  for  contract  surgeons,  such  employees  are  entitled 
to  the  benefits  of  the  act  of  April  16, 1918.  This  office  has  not  a  copy  of  tl^e  form 
of  contract  used  in  the  employment  of  contract  surgeons,  but  assuming  that  the 
quotation  therefrom  in  Dr.  D/s  communication  is  correct,  it  is  the  view  of  this 
office  that  the  contract  does  not  give  him  any  right  to  the  benefits  of  the  act  of 
April  16,  1918.  It  only  gives  him  the  right  to  such  quarters,  heat,  and  light  as 
are  allowed  by  regulations  to  a  first  lieutenant.  I  think  this  can  only  refer  to 
the  allowances  of  quarters,  heat,  and  light,  personal  to  the  officer,  which  are 
prescribed  by  regulations;  and  that  it  does  not  entitled  a  contract  surgeon  to 
the  benefits  of  the  special  act  of  April  16,  1918,  providing  quarters,  heat,  and 
light  or  commutation  thereof  on  account  of  dependents. 
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PAT  AND  ALLOWANCES:  Commatotions  of  Quarters;  Dependents  Trar- 
eling. 

An  officer  of  the  Medical  Reserve  Corps  living  temporarily  at  Panama  was 
ordered  into  active  service  at  once.  While  traveling  with  his  wife  to  New 
Orleans  by  steamer  and  afterwards  by  railway  to  the  post  of  his  assigned  duty 
in  the  field,  the  officer  was  on  active  duty  and  is  entitled  to  commutation  of 
quarters,  light,  and  heat,  under  the  provisions  of  the  act  of  April  16,  1918 
(40  Stat.  530),  while  maintaining  an  abode  for  her  en  route. 

245.81. 

War  Department,  J.  A.  G.  0.,  August  5,  1918. — ^To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  in  the  case  of  Capt.  M.,  Medical  Re- 
serve Corps,  who,  while  living  temporarily  at  Bocas  del  Toro,  Panama,  received 
telegraphic  Instructions  ordering  him  into  active  service  at  once,  on  the 
question  whether  this  officer  is  entitled  to  commutation  of  quarters,  heat,  and 
light  for  dependents  during  the  period  of  travel  by  steamer  to  New  Orleans, 
Ln.,  May  24  to  May  31,  1918,  it  being  stated  that  the  wife  occupied  one  room 
while  on  the  steamer.  In  other  words,  it  Is  desired  to  know  **  whether  or  not 
Capt.  M.  entered  upon  field  duty  on  the  date  he  started  for  the  camp  to  which 
he  was  assigned  and  whether  he  is  entitled  to  commutation  of  quarters,  heat, 
and  light  for  his  dependent  wife  while  maintaining  an  abode  for  her  on 
steamer  and  railway  en  route  to  his  place  in  the  field." 

2.  Under  section  38  of  the  national -defense  act  (39  Stat.  166,  190),  Reserve 
officers  assigned  to  duty  are  entitled  to  pay  and  allowances  from  the  date  they 
are  required  by  the  terms  of  their  orders  to  obey  the  same.  As  Capt.  M.  was 
ordered  Into  active  field  service,  it  is  the  opinion  of  this  office  that  he  en- 
tered upon  field  duty  on  the  date  he  started  for  camp  to  which  he  was 
assigned  and  is  entitled  to  pay  and  allowances  by  reason  of  such  status.  This 
office  is  further  of  opinion  that  under  a  fair  construction  of  the  act  of  April  16, 
1918  (40  Stat  530),  Capt.  M.  Is  entitled  to  commutation  of  quarters,  heat,  and 
light  for  his  dependent  wife  while  maintaining  an  abode  for  her  on  steamer  and 
railway  en  route  to  his  place  in  the  field. 


FAT  AND  ALLOWANCES^  Longevity  Pay  Based  on  Prior  National  Gnard 
Serviee. 

On  August  4,  1917,  the  governor  of  Texas  appointed  a  lieutenant  colonel  in 
the  Second  Texas  Field  Artillery,  which  was  drafted  Into  the  Federal  service 
on  August  5,  1917.  On  August  8,  1917,  three  days  after  the  Second  Texas 
Field  Artillery  had  become  a  Federal  organization,  the  lieutenant  colonel  ac- 
cepted his  appointment  as  said  lieutenant  colonel  ^nd  qualified  by  taking  the 
oath.  On  August  26,  1917,  he  entered  the  officers*  training  camp  at  Camp 
Stanley, -Tex.,  and  remained  there  until  commissioned  as  captain.  While  at 
the  training  camp  he  tendered  his  resignation  as  said  lieutenant  colonel  of  the 
Second  Texas  Field  Artillery,  effective  from  and  after  August  25,  1917,  and  the 
governor  of  Texas  so  accepted  It.  The  captain  had  had  15  years*  service  in  the 
Texas  National  Guard.  As  the  captain  did  not  accept  his  appointment  as  lieu- 
tenant colonel  until  after  the  draft  of  the  organization  into  Federal  service,  he 
did  not  enter  the  service  through  the  draft,  but  through  the  training  camp.  He 
was  not  entitled  to  pay  as  a  lieutenant  colonel.  Because  he  had  had  service  in 
the  National  Guard  he  Is  within  the  purview  of  the  act  of  July  9,  1918  (40 
Stat.  845,  875),  and  may  count  his  services  in  the  National  Guard  of  Texas  in 
determining  his  longevity  pay  from  and  after  July  9,  1918. 

241.1. 

War  Department,  J.  A.  G.  O.,  August  5,  1918.— To  The  Adjutant  General. 

1.  These  papers  require  an  answer  to  the  following  questions:  (a)  Is 
Joseph  F.  Nichols,  captain,  Signal  Corps,  Aviation  Section,  Officers*  Reserve 
Corps,  entitled  to  pay  as  lieutenant  colonel  from  August  8,  1917,  to  August  25, 
1917,  erroneously  stated  August  25,  1918;  (6)  does  his  service  of  15  years  in 
the  National  Guard  of  Texas  entitle  him  to  longevity  pay? 

2.  Capt.  Nichols  is  now  in  the  Federal  service.  Officers'  Reserve  Corps,  as- 
signed to  temporary  duty  with  the  Aviation  Section  of  the  Signal  Goips,  tbe 
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date  of  his  entry  in  the  service  is  not  given.  He  was,  on  August  4,  1917,  ap- 
pointed by  the  governor  of  Texas  lieutenant  colonel,  Second  Texas  Field  Ar- 
tillery, and  accepted  his  appointment  and  duly  qualified  on  August  8,  1917. 
The  Second  Texas  Field  Artillery  was  drafted  into  Federal  service  August  5, 
1917.  After  qualifying  as  lieutenant  colonel  on  August  26,  1917,  he  entered  the 
Officers*  Training  Camp  at  Camp  Stanley,  I^on  Springs,  Tex.,  and  remained 
there,  it  is  assumed,  although  not  so  stated,  until  he  received  his  commission 
as  captain.  While  he  was  at  the  training  camp  the  commandant  learning 
that  he  was  a  lieutenant  colonel  in  a  National  Guard  organization  drafted  into 
the  Federal  service,  told  him  that  he  was  not  eligible  for  the  training  camp. 
Thereupon  Capt.  Nichols,  under  date  of  October  26,  1917,  tendered  his  resigna- 
tion as  lieutenant  colonel,  Second  Texas  Field  Artillery  and  In  the  National 
Guard  of  Texas  drafted  in  the  Federal  service,  this  resignation  to  be  effective 
from  and  after  August  25,  1917.  On  October  27,  1917,  the  governor  of  Texas 
wrote  "upon  the  resignation,  "  Resignation  accepted,  effective  August  25,  1917." 

3.  Under  the  foregoing  facts  It  Is  the  opinion  of  this  office  that  Capt.  Nichols 
was  not  a  lieutenant  colonel  in  the  National  Guard  of  Texas  at  the  time,  August 
5,  1917,  when  that  organization  was  drafted  into  the  Federal  service.  As 
stated  in  Digest  of  Opinions,  Judge  Advocate  General,  1912,  page  801,  In  the 
case  of  original  appointments  to  office,  the  general  rule  is  that  the  office  vests 
on  the  date  of  its  acceptance  by  the  appointee,  even  if  the  oath  of  office  be  not 
taken  until  afterwards.  As  Capt.  Nichols  did  not  accept  the  appointment  until 
August  8, 1917,  he  was  not  an  officer  of  the  National  Guard  of  Texas  on  August 
5,  1917,  and  did  not  therefore  come  Into  the  service  under  the  dr^ft.  He  is 
not  therefore  entitled  to  pay  as  claimed,  and  question  (a)  is  so  answered. 

4.  He  Is  now  an  officer  of  the  forces  of  the  Army  of  the  United  States  other 
than  the  Regular  Army.  He  has  had  15  years*  service  In  the  National  Guard 
of  Texas,  and  he  entered  the  service  of  the  forces  of  the  United  States  other- 
wise than  through  the  draft  under  provisions  of  section  111,  national-defense  act 
(39  Stat.  166,  211).  He  Is  under  the  provisions  of  the  act  of  July  9,  1918  (40 
Stat.  845,  875),  and  Is  upon  the  same  footing  as  to  pay  and  allowances  as  if 
he  were  drafted  with  the  National  Guard  into  the  Federal  service  and  may 
count  his  service  in  the  National  Guard  of  Texas  in  determining  his  longevity 
pay.    Question  (&)  Is  answered  accordingly. 


PAY  AND  ALLOWANCES:  Travel  Orders. 

A  medical  officer  and  three  other  officers  were  ordered  to  accompany  certain 
troops  to  a  point  and  then  to  return  to  the  original  station.  The  officers  can  not 
be  said  to  have  traveled  "with  troops**  en  their  return,  as  contemplated  by 
Army  Regulations  1281.  Their  orders,  however,  did  not  contemplate  their 
traveling  with  troops.  They  complied  with  their  orders  as  to  travel  and  are 
entitled  to  mileage. 

245.6. 

War  Department,  J.  A.  G.  O.,  August  5, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  question  whether  Capt. 
J.  C.  Walton,  Medical  Reserve  (IJorps,  and  three  otlier  commissioned  officers  who 
were  directed  In  orders  from  Headquarters,  Camp  Pike,  Ark.,  June  27,  1918, 
with  one  enlisted  man  of  the  Quartermaster  Corps,  to  accompany  certain  troops 
transferred  from  Camp  Pike  to  Camp  Shelby,  Miss.,  and  upon  completion  of 
such  transfer  to  return  to  their  proper  station,  are  entitled  to  mileage  for  the 
return  trip  In  view  of  the  fact  that  the  enlisted  man  was  authorized  to  delay 
his  return  trip  for  his  own  convenience  and  accordingly  did  not  return  with  the 
officers. 

2.  In  the  opinion  of  this  office  Capt.  Walton  and  the  three  other  officers  men- 
tioned in  the  order  referred  to  can  not  properly  be  held  to  have  traveled  with 
troops  In  returning  to  Camp  Pike  within  the  meaning  of  the  provisions  of  Army 
Regulations  1281,  defining  what  shall  be  regarded  as  travel  without  troops  for 
the  purpose  of  mileage.  -  They  did  not  actually  travel  with  any  command  nor  did 
their  orders  contemplate  their  traveling  with  a  command  on  such  trip.  The 
case  is  substantially  different  from  the  Thornburgh  case,  which  was  the  subject 
of  an  opinion  of  this  office  dated  March  29, 1918  (Ops.  J.  A.  G.  antCj  p.  223),  and 
referred  to  by  the  Quartermaster  General.    In  the  Thornburgh  ease  the  officer 
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In  command  of  a  detachment  accompanied '  the  transfer  of  certain  troops  and 
availed  himself  of  a  leave  of  absence  before  returning  to  his  proper  station,  and 
it  was  held  that  he  was  not  entitled  to  mileage.  This  officer,  among  other  things, 
said: 

*'  Had  he  returned  to  Oamp  Pike  in  command  of  his  detachment  it  appears  to 
be  conceded  that  he  would  not  have  been  entitled  to  mileage.  The  question  is. 
Could  he  so  change  his  status,  under  the  travel  orders  of  November  25,  to  his 
own  advantage  by  availing  himself  of  three  days'  leave  of  absence  before  start- 
ing on  the  return  trip?  It  is  the  view  of  this  office  that  he  could  not;  that  his 
travel  orders  fixed  his  travel  status  and  nothing,  done  by  him  for  his  own 
convenience  could  affect  such  status  to  his  own  advantage  at  the  expense  of 
the  Government." 

3.  Jn  the  present  case,  the  travel  orders  in  effect  directed  the  four  officers 
to  return  to  their  proper  station  unaccompanied  by  any  command  or  detach- 
ment and  it  appears  that  they  complied  with  this  order.  Under  the  circum- 
stances it  is  the  view  of  this  office  that  the  officers  In  so  complying  with  the 
order  became  entitled  to  mileage  for  the  travel  in  returning  to  Camp  Pike. 


PBISONEBS  OF  WAB:  OiTilian  Prisoner;  Officer's  Pay. 

A  German  convicted  of  civil  crimes  in  the  United  States  and  confined  in  a 
civil  prison  was  represented  by  the  German  Government  to  be  a  German  officer 
and  was  asked  to  have  pay  ^ven  him  by  the  United  States  according  to  his 
rank  in  the  German  Army.  The  German  in  question,  not  having  been  captured 
as  a  participant  in  war  and  never  having  been  imprisoned  except  as  a  civilian, 
the  United  States  is  under  no  duty  to  pay  him  as  a  German  officer.  Even  had 
he  been  a  prisoner  of  war,  since  Germany  has  refused  to  come  to  any  arrange- 
ments at  all  with  the  United-  States  as  to  treatment  of  prisoners  of  war  and  as 
Germany  has  refused  to  rati^  The  Hague  conventions  in  relation  thereto,  the 
present  situation  Is  that  Germany  regards  herself  as  not  under  any  duty  to 
pay  officers  of  the  United  States  who  are  captured  or  to  return,  at  the  end 
of  the  war,  pay  advanced  by  the  United  States  to  German  officers  who  are 
prisoners  of  war  in  this  country,  and  the  request  is  without  just  basis  for 
compliance. 

250.3. 
War  Department,  J.  A.  G.  O.,  August  5,  1918.— To  The  Adjutant  General. 

1.  Remark  is  asked  regarding  the  status  of  Wilhelm  von  Brincken,  a  German, 
who  is  considered  an  active  second  lieutenant  of  the  Royal  Saxon  Cavalry 
Reserves.  The  inquiry  is  based  upon  a  memorandum  from  the  minister  of 
Switzerland,  as  follows: 

**  Department  of  German  Interests  IX  27 — ^Memorandum. 

"Legation  of  Switzerland, 

Washington,  D,  C. 

"The  minister  of  Switzerland,  representing  German  interests  in  the  United 
States,  presents  his  compliments  to  the  Secretary  of  State  and,  referring 
Ills  excellency's  memorandum  of  August  2,  1017,  has  the  honor  to  advise  that, 
according  to  a  note  verbale  of  the  German  foreign  office,  transmitted  to  the 
minister  of  the  Swiss  foreign  office,  B.,  prisoner  of  war,  interned  at'Alcatraz 
Island,  Calif.,  is  recognized  by  the  German  Government  as  an  officer  on  fur- 
lough. The  note  verbale  adds,  furthermore,  that  the  question  of  whether  B. 
Is  to  be  regarded  as  an  active  officer  of  the  German  Army  is  dependent  upon 
certain  conditions,  which  the  legation  was  requested  to  ascertain.  This  has 
been  done,  and  the  minister  Is  now  in  a  position  to  state  that  B.  is  to  be  con- 
sidered as  an  active  second  lieutenant  of  the  Royal  Saxon  Cavalry  Reserves, 
find  that  the  German  Government  desires  that  he  receive  pay  from  the  United 
States  Government  beginning  with  the  day  of  his  internment,  that  is,  April  7, 
1917. 

"  To  THE  DEPABTMENT  OF  STATE, 

^'Washington,  2).  C,  April  15,  ISIS,** 

2.  The  position  of  the  German  Foreign  Office  is  based  upon  the  assumption 
that  B.  is  a  prisoner  of  war,  and  that  prisoners  of  war  who  are  officers  in  the 
German  Army  are  at  the  present  time  entitled  to  receive  pay  from  the  United 
States. 
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S.  If  The  Hague  Convention  of  1899  or  of  1907  were  in  force  the  United 
States  would  have  the  duty  to  i>ay  German  officers  who  are  prisoners  of  war 
and  the  German  Grovernment  would  have  the  corresponding  duty  eventually  to 
repay  the  United  States.  Those  conventions,  however,  expressly  provide  that 
they  are  not  in  force  unless  all  parties  to  the  war  are  parties  to  the  conventions. 
At  the  beginning  of  the  present  war  the  United  States  assumed  that  the  Ger- 
man Government  would  wish  to  treat  The  Hague  Convention  No.  4  of  1907  as 
in  force;  but  it  has  been  made  clear  that  neither  that  convention  nor  any  other 
arrangement  regarding  this  matter  is  as  yet  acceptable  to  the  German  Govern- 
ment. Until  an  agreement  is  reached,  whether  at  the  expected  conference  at 
Berne  or  otherwise,  the  United  States  understands  the  German  position  to  be  that 
neither  party  has  the  duty  to  pay  such  officers  and  that  neither  party  has  the 
right  of  reimbursement 

4.  Lieut.  B.,  however,  Is  not  a  prisoner  of  war.  Before  the  United  States 
entered  the  war  he  was  convicted  of  a  civilian  crime  under  the  neutrality  laws 
of  the  United  States.  Since  the  United  States  entered  the  war  he  has  been 
again  convicted  of  similar  crimes  committed  before  such  entry.  Both  before  and 
after  the  entry  of  the  United  States  into  the  war  he  was  imprisoned  by  reason 
of  such  conviction.  Shortly  after  the  entry  of  the  United  States  into  the  war, 
Lieut.  B.  then  being  out  of  confinement  by  reason  of  having  given  bail,  was 
arrested  and  confined  as  a  dangerous  alien  enemy,  in  accordance  with  the  terms 
of  the  Executive  proclamation  of  April  16,  1917.  Both  under  his  convictions  by 
reason  of  having  disregarded  the  neutrality  laws  and  under  the  arrest  by  reason 
of  the  Executive  proclamation  he  was  a  clviliah  prisoner  and  not  a  prisoner  of 
war.  He  has  never  been  captured  as  a  participant  in  war  and  he  has  never  been 
imprisoned  otherwise  than  as  a  civilian. 

5.  The  facts  regarding  Lieut.  B.  are  contained  in  documents  belonging  to  the  De- 
partment of  Justice.  That  department  has  attempted,  at  the  request  of  this  office, 
to  summarize  the  facts  and  to  prepare  a  chronological  statement  As  yet  the 
Department  of  Justice  has  been  unable  to  complete  that  task ;  but  the  facts  are 
sufficiently  known  to  this  office,  and  there  is  no  reason  for  delaying  this  opin- 
ion longer. 

6.  For  the  reasons  given  it  Is  necessary  to  say  to  the  German  Government 
that  even  if  The  Hague  Conventions  were  in  force  Lieut.  B.  is  not  entitled  to  pay. 


GIYILIAN  EMPLOT££S:  Temporary  Assignment  from  the  Field  to  Wash- 
ington, D.  G. 

In  order  to  obtain  the  services  of  an  adequate  force  of  technical  men  neces- 
sary for  the  proper  conduct  of  his  office  in  Washington,  D.  C.,  the  Chief  Signal 
Officer  desires  to  employ  men  of  technical  training  in  the  Signal  Service  at 
large,  with  stations  at  various  points,  and  from  time  to  Ume  to  assign  them 
temporarily  to  duty  at  Washington.  Section  4,  act  of  August  5, 1882  (22  Stat 
219,  255),  provides  a  heavy  penalty  for  evasion  of  the  legislative  restrictions 
against  thus  Indirectly  expanding  the  office  forces  in  Washington  and  charging 
the  same  to  field-service  expenditure,  and  only  Congress  can  give  him  relief. 
The  Secretary  of  War  has  no  such  power.  Relief  under  similar  circumstances 
was  afforded  the  Chief  of  Ordnance  by  act  of  October  6, 1917  (40  Stat  845,  367). 

280.2. 

War  Department,  J.  A.  G.  O.,  August  6,  1918. — ^To  the  Secretary  of  War. 

The  Chief  Signal  Officer  by  letter  to  the  Secretary  of  War  dated  August  3, 
1918,  requests  as  follows: 

"  In  order  that  the  program  of  this  office  may  not  be  stopped  by  the  loss  of 
Its  technical  staff,  it  is  urgently  recommended  that  the  temporary  employment  in 
the  District  of  Columbia  of  technical  Signal  Service  at  large  employees  be 
authorized  during  the  present  emergency." 

He  further  states  in  his  letter  that  in  order  to  properly  perform  the  functions 
of  his  office  after  the  redistribution  of  duties  as  called  for  by  the  President's 
Executive  order  of  May  20,  1918,  General  Orders,  No.  51,  War  Department  1918, 
be  has  found  it  necessary  to  provide  technical  employees  for  his  office  for  duties 
in  Washington,  D.  C. ;  that  these  men  can  not  be  placed  on  the  departmental 
rolls,  and.  Inasmuch  as  most  of  them  are  called  upon  for  work  of  a  highly 
technical  chai*acter  in  the  field  from  time  to  time,  he  has  employed  them  in  the 
Signal  Service  at  large  with  stations  at  various  points  and  assigned  them  tem- 
porarily to  Washington,  D.  0.    He  also  states  that  he  has  learned  that  there  is 
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objection  to  this  proceeding  on  the  grounds  that  it  is  an  evasion  of  legislative 
restrictions. 

The  tUhlef  Signal  Officer,  in  referring  to  legislative  restrictions,  evidently 
means  the  restrictions  contained  in  section  4,  act  of  August  5,  1882  (22  Stat. 
219,  255).    This  section  provides  in  substance  as  follows: 

**  No  civil  officer  ♦  *  ♦  shall  ♦  ♦  •  be  employed  In  any  of  the  executive 
departments,  or  subordinate  bureaus  or  offices  thereof  at  the  seat  of  government, 
(•xcept  only  at  such  rates  and  In  such  numbers,  respectively,  as  may  be  specifically 
appropriated  for  by  Congress  for  such  clerical  and  other  personal  services  for 
each  fiscal  year;, and  no  civil  officer,  •  *  ♦  shall  hereafter  be  employed  at 
the  seat  of  govermuent  in  any  executive  department  or  subordinate  bureau  or 
office  thereof  or  be  paid  from  any  appropriation  made  for  contingent  expenses, 
or  for  any  specific  or  general  purpose,  unless  such  employment  is  authorized 
and  payment  therefor  specifically  provided  in  the  law  granting  the  appropria- 
tion, and  then  only  for  services  actually  rendered  in  connection  with  and  for 
the  purposes  of  the  appropriation  from  which  payment  Is  made,  •  •  ♦  and 
thereafter  all  details  of  civil  officers,  *  *  •  from  places  outside  of  the  District 
of  Columbia  for  duty  within  the  District  of  Columbia,  except  temporary  details 
for  duty  connected  with  their  respective  offices,  be,  and  are  hereby,  prohibited." 

As  viewed  by  this  office,  the  provisions  of  the  above  statute,  although  authoriz- 
ing temporary  details  from  outside  for  duties  connected  with  the  respective 
officers  within  the  District,  it  is  not  the  intent  of  Congress  to  permit  an  evasion 
of  the  prohibition  In  the  statute  by  appointing  men  to  stations  outside  the  Dis- 
trict of  Columbia  and  temporarily  assigning  them  to  Washington  and  keeping 
them  there  indefinitely.  In  the  opinion  of  this  office,  such  assignments  must 
be  actually  temporary  and  for  a  temporary  purpose  connected  with  the  respec- 
tive offices,  otherwise  the  law  is  violated.  A  violation  of  this  statute  is  not  a 
trivial  matter,  as  it  is  provided  in  section  5,  act  of  August  23,  1912  (37  Stat. 
360,  414),  that  any  officer  violating  the  provisions  of  the  act  may  be  summarily 
removed  from  his  office  and  is  subject  to  a  fine  of  $1,000  and  imprisonment  for 
one  year. 

This  office  Is  of  the  opinion  that  no  relief  can  be  given  by  the  Secretary  of 
War  from  the  provisions  of  this  act  of  August  6,  1882,  supra,  but  that  Congress 
alone  can  grant  such  relief.  It  is  noticed  that  in  the  case  of  the  Chief  of 
Ordnance  Congress  did.  In  the  act  of  October  6,  1917,  authorize  such  employ- 
ment (40  Stat  345,  367). 

In  the  opinion  of  this  office  the  Secretary  of  War  is  without  power  to  grant 
the  request  of  the  Chief  Signal  Officer  and  authorize  the  temporary  employment 
In  the  District  of  Columbia  of  Signal  Service  at  large  employees  if  the  intention 
be  to  retain  them  indefinitely  for  service  in  the  District  of  Columbia. 


DISCIPLINE:  Coart-Martial  Jarisdietioii  Over  Officer  for  Offense  as  En- 
listed Man;  Discharge  Obtained  by  Frand  Toidable  at  Option  of  Gov- 
ernment. 

A  man  enlisted  in  the  National  Guard  was  mustered  into  Federal  service  and 
deserted.  Subsequently,  by  fraud,  he  obtained  a  commission  as  captain  in  the 
Signal  Corps.  A  board  to  examine  the  man*s  sanity  reported  him  a  paranoiac 
*'  not  mentally  qualified  to  perform  military  service."  He  was  transferred  to 
St,  Elizabeth's  Hospital  for  the  Insane  at  Washington,  D.  C,  and  was  dis- 
charged from  his  office  as  captain.  He  confessed  that  his  insanity  was  simu- 
lated. On  the  change  of  status  from  enlisted  man  to  officer  he  remained  amen- 
able for  the  offenses  which  he  had  committed  as  an  enlisted  man.  (Ops.  J.  A.  G. 
28-711,  June  12,  1917. )  His  discharge  after  entering  the  hospital  was  obtained 
by  fraud  and  Is  voidable  at  the  election  of  the  Government,  if  it  desires  to  hold 
him  for  punishment.  The  Government  may  rescind  the  man's  discharge  and 
proceed  to  try  him  by  court-martial. 

250.4. 

War  Department,  J.  A.  G.  O.,  August  6,  1918.— To  the  Chief,  Military  Intelli- 
gence Branch. 

1.  It  appears  from  the  memorandum  submitted  that  W.  enlisted  In  the  Na- 
tional Guard  of  California  on  March  26,  1917,  and  was  mustered  into  Federal 
service  April  10, 1917 ;  that  he  subsequently  deserted  the  service  of  Uie  United 
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States ;  that  afterwards,  on  or  about  January  17, 1918,  he  was  commissioned  as 
temporary  captain  in  the  Aviation  Section,  Signal  Corps,  and  that  on  June  7, 
1918,  he  was  honorably  discharged  from  his  commission  as  temporary  captain 
in  the  Signal  Corps. 

2.  It  farther  appears  from  the  memorandum  in  question  and  from  papers  on 
file  in  this  office  that  at  Camp  Kearny,  Calif.,  under  date  of  April  10,  1918, 
charges  preferred  against  W.,  as  an  enlisted  man,  of  desertion,  escape  from  con- 
finement, striking  a  sentinel  with  a  service  revolver,  forging  an  honorable  dis- 
charge from  the  British  Royal  Flying  Corps,  and  obtaining  a  commission  as 
temporary  captain  in  the  Aviation  Section,  Signal  Corps,  by  means  of  false 
representations,  were  referred  for  trial  by  general  court-martial ;  that  in  com- 
pliance with  paragraph  4,  Special  Orders,  No.  29,  Headquarters,  Camp  Kearny, 
dated  April  11,  1918,  a  board  was,  on  April  12,  1918,  convened  for  the  mental 
examination  of  W.,  under  authority  of  paragraph  219,  Manual  for  Courts-Martial ; 
that  by  a  vote  of  2  to  1  such  board  found  W.  to  be  insane,  suffering  from  para- 
noia, and  to  have  been  so  "  at  the  time  he  deserted  his  company  and  when  he 
obtained  his  commission  as  captain,"  and  further  found  that  W.  "  did  not  pos- 
sess sufficient  mentality  to  prevent  the  commission  of  this  act " ;  that  he  could 
not  be  discharged  from  the  military  service  "  at  the  present  time  without  danger 
to  himself  or  others,  as  he  would  be  a  menace  to  public  safety  " ;  and  that  he 
was  not  mentally  qualified  to  perform  military  service;  that  the  majority  find- 
ings of  the  board  were  on  April  16,  1918,  on  recommendation  of  the  division 
surgeon,  approved  by  the  commanding  general  of  the  Fortieth  Division,  Camp 
Kearny,  and  that  afterwards,  on  June  4,  1918,  the  commanding  general  directed 
that,  pursuant  to  telegraphic  instructions  from  The  Adjutant  General  of  the 
Army,  W.  be  transferred  to  St.  Elizabeth's  Hospital,  the  Government  Hospital 
for  the  Insane,  at  Washington,  D.  O. 

.3.  It  now  appears  that  W.  was  received  at  the  Government  Hospital  for 
tlie  Insane;  that  he  has  confessed  to  three  surgeons  at  the  hospital  that  his 
insanity  was  feigned;  and  that  those  surgeons  will  testify  that  he  is  sane. 

-I.  This  office,  by  the  merorandum  in  question,  is  in  effect  requested  to 
express  an  opinion  as  to  whether  the  status  of  W.  is  such  that  he  is  still 
amenable  to  the  jurisdiction  of  a  court-martial  In  respect  to  the  offenses  which 
he  is  alleged  to  have  committed. 

').  While  it  is  true  that  the  commissioning  of  an  enlisted  man  will  ordinarily 
operate  to  discharge  him  from  his  status  as  such  enlisted  man  (Ops.  J.  A.  G. 
220.8.  Jan.  26,  1918),  he  nevertheless  remains  answerable  to  the  military  courts 
for  offenses  which  he  committed  while  in  his  enlisted  status  and  for  which 
he  was  answerable  at  the  time  his  status  was  changed.  The  case  of  Lieut. 
B.,  jr.,  decided  by  this  office  on  June  12,  1917  (Ops.  J.  A.  G.  28-711),  is  here 
in  point.  B.,  while  serving  as  corporal  in  a  battery  of  Field  Artillery,  had 
falsely  stated,  in  making  an  application  for  examination  as  provisional  second 
lieutenant,  that  he  was  a  single  man,  when  in  fact  he  was  married.  He  was 
afterwards  commissioned  as  such  provisional  second  lieutenant  and  honorably 
discharged  as  an  enlisted  man  to  accept  his  commission.  The  question. was 
whether  holding  such  commission  he  could  be  tried  for  the  making  of  the  false 
statement  referred  to.    In  the  course  of  the  opinion  it  was  said : 

"  Unless  ♦  ♦  ♦  it  is  held  that  the  honorable  discharge  given  on  March 
27,  1918,  must  be  given  the  effect  of  releasing  this  officer  from  amenability 
for  the  offense  committed  by  him  while  an  enlisted  man  In  seeking  his  com- 
mission, the  power  of  the  department  to  bring  him  to  trial  by  general  court- 
lunrtlal  must  remain  unchallenged." 

After  referring  to  the  rule  that  a  return  to  civil  status  terminates  the  military 
jurisdiction,  the  opinion  continues: 

"  In  the  case  under  consideration,  however,  the  military  status  can  not 
properly  be  regarded  as  having  terminated.  B.  was  an  enlisted  man  whose 
term  of  enlistment  had  not  expired.  There  was  no  Intent  on  the  part  of  the 
Government  to  terminate  his  military  status.  He,  himself,  was  seeking  no 
such  termination.  Prior  to  his  discharge  he  had  been  duly  and  regularly 
commissioned  provisional  second  lieutenant.  All  that  remained  to  confer  upon 
him  the  status  of  an  officer  was  an  acceptance  of  the  commission  and  the  formal 
taking  of  the  oath  of  office.  If  he  did  not  accept  he  remained  an  enlisted  man ;  if 
he  accepted  he  became  an  officer.  It  was  for  him  to  decide  whether  his  military 
status  should  remain  that  of  an  enlisted  man  or  undergo  the  change  Incident 
to  his  promotion  to  commissioned  rank.  Where  there  Is  merely  a  change  from 
one  military  status  to  another,  military  jurisdiction  does  not  terminate.' 
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So,  In  the  present  case,  W.,  upon  being  commissioned  as  temporary  captain, 
merely  changed  from  one  military  status  to  another  and  in  his  second  status 
continued  amenable  for  the  offenses  which  he  had  committed  in  the  first.  So 
long,  therefore,  as  he  remained  such  temporary  captain — that  is  to  say,  down  to 
June  7,  1918 — there  can  be  no  question  of  his  liability  to  answer  for  those 
offenses  to  a  military  court. 

6.  But  on  June  7,  1918,  it  appears  W.,  by  paragraph  223,  Special  Orders,  No. 
133,  War  Department,  1918,  was  "  honorably  discharged  as  a  temporary  captain 
Signal  Corpa  only,*'  and  advised  by  The  Adjutant  General  under  date  of  July 
27,  1918,  that  his  "  connection  with  Army  is  completely  severed  by  this  order." 
It  does  not  seem  to  this  office  that  the  use  of  the  word  **only"  in  this  form 
of  order  can  have  any  effect  upon  the  present  situation,  and  if  this  discharge 
is  valid  and  irrevocable,  it  follows  that  it  would  In  fact  sever  W.'s  connection 
with  the  military  service  and  terminate  the  jurisdiction  of  the  military  courts 
over  him  In  respect  of  his  alleged  offenses. 

7.  It  should,  however,  be  observed  that  the  discharge  in  question  is  granted 
"  on  account  of  a  disability  which  existed  prior  to  his  commission  in  the  Signal 
Corps."  This  disability  can  be  none  other  than  the  insanity  from  which  the 
medical  board  found  he  was  suffering  **  when  he  obtained  his  commission  as 
captain,"  and  which  he  has  now  confessed  was  feigned.  If  W.  be  in  fact  sane, 
and  if  his  insanity  has  in  fact  been  feigned,  it  seems  to  result  that,  in  legal 
effect,  this  discharge  has  been  procured  by  or  has  resulted  from  false  repre- 
sentations on  his  part  and  is  now  open  to  avoidance  by  proper  action.  Its 
rescission  will  leave  W.  in  the  status  of  temporary  captain,  and,  as  above  indi- 
cated, amenable  to  military  jurisdiction  for  the  offenses  whith  he  committed 
as  an  enlisted  man. 

8.  While  it  Is  true  that  this  action  will  restore  W.  to  his  pay  and  allowances 
as  captain,  at  least  pending  court-martial  proceedings,  this  undesirable  result 
must  be  accepted  if  he  is  to  be  made  subject  to  court-martial  jurisdiction. 

9.  There  seems  to  be  no  doubt  that  if  the  false  pretenses  be  satisfactorily 
established  the  discharge  In  question  can  be  legally  rescinded.  In  the  case 
of  Lieut.  B.,  above  cited,  it  was  said: 

"  It  is  the  holding  of  the  department  that  a  discharge  procured  through 
fraud  may  be  revoked  or  canceled  by  Executive  order  and  the  holder  thereof 
be  held  for  trial  and  punishment  by  court-martial.  (Dig.  Ops.  J.  A.  G.  1912, 
p.  457.)  In  cases  of  this  character  the  revocation  or  cancelation  of  his  dis- 
charge can  not  be  regarded  as  a  restoration  of  a  military  status  once  termi- 
nated in  a  manner  authorized  by  law,  but  is  to  be  regarded  in  the  light  of  a 
notice  to  the  holder  of  the  discharge  that  the  Government  elects  to  treat  the 
separation  from  the  military  service  which  he  has  attempted  to  bring  about  as 
not,  in  fact,  accomplished  because  vitiated  by  fraud.  In  other  words,  the  real 
effect  of  the  holding  in  this  line  of  cases  is  that  a  discharge  secured  by  fraud 
works  no  real  termination  of  the  military  status  in  any  case  where  the  Gov- 
ernment, when  the  matter  is  properly  brought  to  its  attention,  elects  to  hold 
the  soldier  either  for  service  or  punishment." 

(See  also  Ops.  J.  A.  G.,  ante,  p.  243,  Apr.  3,  1918.) 

While  these  considerations  directly  relate  to  the  discharge  of  an  enlisted 
man,  this  office  sees  no  reason  why  they  are  not  equally  applicable  to  the  dis- 
charge of  an  officer. 

10.  It  has  not  been  overlooked  that  the  commission  of  W.  was  also,  as  is 
alleged,  obtained  by  false  pretenses  and  that  the  more  satisfactory  solution  of 
the  problem  under  consideration  would  be  to  rescind  the  commission  as  well  as 
the  discharge  therefrom  and  thus  revive  the  status  of  W.  as  an  enlisted  man. 
But,  apart  from  any  other  question  that  may  enter  here,  this  office  in  view  of 
the  doctrine  of  Irrevocability  of  appointment  laid  down  in  Marbury  v.  Madison 
(1  Cranch  137),  is  not  prepared  to  hold,  at  least  under  the  circumstances  of 
this  case,  that  a  rescission  of  the  commission  can  be  effected  by  Executive  order 
alone. 

11.  It  is  accordingly  recommended  that  application  he  made  to  The  Adjutant 
General  of  the  Army  for  the  rescission  of  the  discharge  as  temporary  captain 
granted  to  W.  on  June  7,  1918,  which  application  should  be  accompanied  by  a 
proper  showing  directed  to  establishing  the  fact  that  the  issuance  of  the  dis- 
charge was  occasioned  by  or  resulted  from  false  pretenses  on  the  part  of  W. 
as  to  his  mental  condition. 


V 
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ENLISTMENT:  Exemption  of  Postal  Employee;  Waiver. 

Section  59,  national-defense  act,  June  8,  1916  (39  Stat.  166,  197) ;  section  4, 
selective-draft  act.  May  18,  1917  (40  Stat.  76,  78) ;  paragraph  17,  Circular  No. 
21,  War  Department,  Militia  Bureau,  1916,  all  provide  for  the  exemption  from 
military  service  of  persons  employed  in  the  transmission  of  the  mails.  But  a 
postal  employee  may  waive  this  privilege  by  enlisting,  and  once  having  done  so, 
his  waiver  is  final,  and  he  can  not  thereafter  take  advantage  of  the  privilege  he 
voluntarily  put  aside.  Said  paragraph  17  goes  further  and  says  said  postal  em- 
ployees may  not  enlist  in  the  National  Guard,  but  this  finds  no  basis  in  law  in  the 
provisions  of  the, national-defense  act.  In  the  discretion  of  the  President,  how- 
ever, such  an  employee  may  be  discharged,  under  the  authorization  of  the 
Secretary  of  War  under  date  of  April  3,  1917,  which  specifies  "  members  of  the 
National  Guard  the  loss  of  whose  services  seriously  hamper  the  bureaus 
of    ♦    ♦    ♦    departments." 

827.2. 

War  Department,  J.  A.  G.  O.,  August  6,  1918.~-To  the  Chief  of  the  Militia 
Bureau. 

1.  Tou  call  attention  to  section  59,  national-defense  act  (39  Stat.  166,  197) ; 
section  4,  selective  draft  act  (40  Stat.  76,  78) ;  paragraph  17,  Circular  No.  21, 
War  Department,  Militia  Bureau,  1916,  all  with  reference  to  exemption  from^ 
military  service.  With  reference  to  this  circular,  you  say  that  it  is  not  believed 
that  "  exemption  "  taken  alone  implies  exclusion,  but  that  the  latter  is  provided 
in  regulations  issued  for  the  observance  of  the  law  in  paragraph  17  thereof. 
You  then  inquire  whether  the  exemption  and  exclusion  of  persons  employed 
in  the  transmission  of  the  mails  apply  to  all  postal  employees,  or  only  to 
those  who  are  habitually  brought  into  physical  contact  with  the  mails  in  trans- 
mitting them. 

2.  Under  date  of  July  31, 1917  (Ops.  J.  A.  G.  34-442),  in  an  opinion  of  this 
office  construing  section  59,  national -defense  act,  supra,  it  was  said: 

*'  It  appears,  therefore,  that  an  exemption  from  militia  duty  must  be  regarded 
as  in  the  nature  of  a  privilege  extended  to  those  who  come  within  the  desig- 
nated classes.  Being  a  privilege,  it  may  be  waived,  and  the  fact  of  being 
exempt  involves  no  idea  of  prohibition  or  disqualification." 

The  particular  case  then  being  considered  was  that  of  a  post-office  carrier 
who  was  a  member  of  the  Seventy-first  Regiment  of  the  New  York  National 
Guard.    With  reference  to  the  particular  case,  the  opinion  further  stated : 

"  It  is,  therefore,  the  opinion  of  this  office  that  this  man,  having  waived  his 
exemption  by  enlisting  in  the  National  Guard,  is  no  longer  in  position  to 
claim  the  benefit  of  the  national-defense  act  in  the  matter  of  exemptions,  and 
that  the  nature  of  his  employment  is  such  that  he  does  not  come  within  the 
class  whose  discharge  from  the  service  has  been  authorized  by  the  Secretary  of 
War." 

This  opinion  was  approved  by  the  Assistant  Secretary  of  War  on  August  5, 
1917. 

The  authorization  for  discharge  by  the  Secretary  of  War,  above  referred 
to,  was  under  date  of  April  3,  1917,  and  was  contained  in  a  telegram  sent  by 
The  Adjutant  General  to  the  commanding  generals  of  the  various  departments 
In  which  it  was  stated  that  the  Secretary  of  War  "  authorizes  the  discharge 
from  service  of  members  of  the  National  Guard  who  are  officers  or  employees  of 
Crovemment  departments,  the  loss  of  whose  services  seriously  hamper  the 
bureaus  of  these  departments." 

These  is  no  provision  in  the  national-defense  act,  supra,  with  respect  to 
exemption,  other  than  that  contained  in  said  section  59,  and  no  provision  what- 
soever providing  for  exclusion  of  persons  employed  in  the  transmission  of  the 
mail. 

Section  4  of  the  draft  act,  supra,  means  essentially  the  same  classes  as  sec- 
tion 59  as  being  exempt  from  military  service  under  said  act,  and  thereafter 
expressly  authorizes  the  President  to  "exclude  or  discharge"  from  the  draft 
certain  classes  of  persons,  among  which  are  *'  persons  employed  by  the  United 
States  in  the  transmission  of  the  mails." 

Paragraph  17,  Circular  No.  21,  above  referred  to,  states : 

"The  following  persons  are  exempt  by  law  from  militia  duty,  and  their 
enlistment  in  the  National  Guard  is  prohibited :  *  ^  ^  Persons  employed  by 
the  United  States  in  the  transmission  of  the  maiL** 
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From  the  foregoing  it  follows  that  the  statement  contained  in  paragraph 
17,  Circular  No.  21,  prohibiting  the  enlistment  in  the  National  Guard  of  per- 
sons employed  in  the  transmission  of  mail,  finds  no  legal  basis  in  the  provisions 
of  section  59,  national-defense  act ;  that  persons  employed  in  the  transmission 
of  the  mail  are  exempt  from  service  in  the  National  Guard,  but  that  they  may 
waive  their  exemption,  and  that  when  they  have  once  waived  their  exemption, 
such  waiver  is  final ;  and  that  the  President  is  authorized  to  "  exclude  or  dis- 
charge" from  the  selective  draft  or  from  the  draft  of  the  National  Guard 
under  the  provisions  of  section  111,  national-defense  act,  supra,  persons  em- 
ployed in  the  transmission  of  the  mail.  From  these  facts  it  further  follows 
that  although  a  person  employed  in  the  transmission  of  the  mail  may  prop- 
erly and  legally  be  enlisted  or  commissioned  in  the  National  Guard,  he  may, 
in  the  discretion  of  the  President,  if  such  National  Guard  be  drafted  into 
the  service  of  the  United  States,  be  excluded  or  discharged  from  such  draft. 

3.  As  I  have  arrived  at  the  conclusion  that  the  law  does  not  exclude  persons 
employed  in  the  transmission  of  mail  from  enlistment  or  commission  in  the 
National  Guard,  but  that  such  exclusion  is  brought  about  solely  by  said 
Circular  No.  21,  your  question  as  to  whether  the  exclusion  of  persons  employed 
in  the  transmission  of  mail  applies  to  all  postal  employees  or  only  to  those 
who  are  habitually  brought  itito  physical  contact  with  the  mails  in  transmitting 
them  becomes  unimportant. 


OFFICE:  Appointment  to  Army  from  Retired  List 

The  amendment  of  July  9,  1918  (40  Stat.  845,  889),  to  section  10.  national- 
defense  act  of  June  3, 1916  (39  Stat.  166,  171),  iHrovides  in  ambiguous  terms  for 
the  appointment  of  persons  who  have  been  Medical  Reserve  officers  or  contract 
surgeons  of  at  least  12  years'  service  since  1898  as  first  lieutenants  in  the  Army. 
The  object  of  this  statute  is  to  give  a  reward  for  service,  and  it  should  be  con- 
strued liberally  in  favor  of  the  intended  beneficiaries.  Its  provisions  should  be 
extended  to  an  ofilcer  otherwise  qualified,  even  if  not  on  the  active  list  on 
July  9,  1918. 

210.1. 

War  Department,  J.  A.  G.  0.,  August  6,  1918. — ^To  The  Adjutant  General. 

1.  You  submit  a  letter  from  Lieut.  M.  E.  Hughes,  Medical  Corps,  National 
Army,  wherein  he  refers  to  a  recent  amendment  (40  Stat.  845,  889)  of  section 
10,  national-defense  act  (39  Stat.  106,  171),  providing: 

**  That  any  person  who  at  the  time  of  the  approval  of  this  Act  shall  be  and 
has  been  an  officer  of  the  Medical  Reserve  Corps,  or  contract  surgeon,  on  active 
duty  for  twelve  years  subsequent  to  eighteen  hundred  and  ninety-eight  shall  be 
eligible  for  appointment  as  first  lieutenant  in  the  Medical  Corps,  subject  to 
examination." 

Lieut.  Hughes  then  requests  Information  upon  three  points:  (1)  Whether 
the  service  described  In  said  amendment  must  be  subsequent  to  the  last  day 
of  1898;  (2)  whether  the  words  "at  the  time  of  the  approval  of  this  act "  refer 
to  the  time  of  the  approval  of  the  act  which  is  amended  or  to  the  time  of  the 
approval  of  the  amending  act;  and  (3)  whether  an  officer  of  the  Medical  Re- 
serve Corps  having  more  than  12  years  of  the  service  referred  to,  but  on  the 
inactive  list  on  June  3,  1916,  is  entitled  to  such  benefit  as  may  be  conferred  by 
the  act. 

2.  The  amendment  itself  stipulates  in  positive  terms  that  the  service  therein 
described  must  be  performed  "subsequent  to  eighteen  hundred  and  ninety- 
eight."  Subsequent  to  1898  must  mean  subsequent  to  all  of  the  year  1898,  and 
so  subsequent  to  the  last  day  thereof. 

3.  The  amendment  above  quoted  brings  within  section  10,  national-defense 
act  (39  Stat.  166,  171),  an  entirely  new  subject.  The  words  "at  the  time  of 
the  approval  of  this  act "  refer  to  the  time  of  the  approval  of  the  amendmeui, 
namely,  July  9,  1918. 

4.  The  language  descriptive  of  the  person  entitled  to  the  benefits  of  the 
amendment  Is  not  well  selected.  Grammatically,  the  sentence  Is  inaccurate 
and  incomplete.  The  meaning,  too,  Is  abstruse.  It  Is  possible  so  to  interpret 
the  language  as  to  arrive  at  the  conclusion  that  the  officer  of  the  Reserve 
Corps,  to  be  entitled  to  the  benefit  of  the  act,  must  be  on  active  duty  at  the  time 
of  the  approval  of  the  act    It  is  also  possible  to  so  interpret  the  language  as  to 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ABHY.  649 

arrive  at  the  conclusion  that  such  officer,  to  be  entitled  to  the  benefit  of  the 
act,  need  not  be  on  active  duty  at  the  time  of  the  approval  of  the  act.  In  this 
situation,  because  of  the  nature  of  the  act,  a  rule  of  construction  Intervenes 
which  leads  to  the  conclusion  that  the  officer  need  not  be  on  active  duty  at 
the  time  of  the  approval  of  the  act. 

The  manifest  object  of  the  statute  is  to  give  a  reward,  in  the  form  of  eligi- 
bility to  appointment  in  the  Regular  Army,  to  persons  who  have  previously 
served  in  the  Army  in  the  capacity  of  officers  in  the  Medical  Reserve  Corps. 
Such  statute  is  to  be  construed  liberally,  and  any  doubts  or  ambiguities  arising 
upon  its  terms  should  be  resolved  in  favor  of  the  intended  beneficiary.  (Blacls 
on  Int.  of  Laws,  2  ed.  p.  506.)  I,  therefore,  conclude  that  any  person  who, 
on  July  9,  1918,  was  an  officer  of  the  Medical  Reserve  Corps  and  who  had 
been  on  active  duty  as  such  for  12  years  subsequent  to  1898  is  entitled  to  the 
benefit  conferred  by  said  act.  The  specific  question  "  whether  an  officer  of  the 
Medical  Reserve  Corps  having  more  than  12  years  of  the  service  referred 
to,  but  on  the  inactive  list  on  June  8,  1916,  is  entitled  to  such  benefit  as  may 
be  conferred  by  the  act,"  is  answered  in  the  affirmative,  provided  that  such 
officer  is  still  an  officer  of  the  Medical  Reserve  Corps  on  July  9,  1918. 


PAT  ANB  ALLOWANCES :  dvtlian  Employee ;  Pay  for  Leave  After  End  of 
Employment. 

An  employee  entitled  to  leave  of  absence  with  pay  at  a  time  discretionary 
with  his  employer  forfeits  any  right  to  leave  and  pay  when  his  employment  is 
ended  for  any  cause.  Leave,  under  the  statute,  may  be  accorded  only  to  "  em- 
ployees," and  when  an  employee  ceases  his  employment  he  ceases  to  be  in  that 
class  defined  in  the  statute  entitled  to  leave  and  pay.  Of  course  it  is  as- 
sumed that  the  discretion  in  selecting  the  time  for  the  leave  was  fairly  exer- 
cised. 

248. 

War  Department,  J.  A.  G.  O.,  August  6,  1918. — ^To  the  Secretary  of  War. 

1.  These  papers,  at  the  request  of  the  Ordnance  Office,  have  been  refeiTt*<1  i)y 
the  Secretary  of  War  to  this  office  for  an  opinion  concerning  the  claim  presented 
by  P.  for  leave-of-absence  pay. 

The  facts  of  the  case,  as  they  appear  from  the  papers,  may  be  summarized  as 
follows : 

P.  was  employed  at  Picatlnny  Arsenal,  Dover,  N.  J.,  from  February,  1917,  to 
June  25,  1918,  on  which  date  he  was  discharged  for  cause.  His  compensation 
had  been  at  the  rate  of  $3.44  per  eight-hour  day.  At  the  time  of  his  discharge 
he  had  34  days  of  accumulated  leave  of  absence  to  his  credit.  For  this  accumu- 
lated leave  he  claims  to  be  entitled  to  $116.96,  the  amount  of  compensation  for 
84  days  at  $3.44  per  day. 

2.  The  statute  law  governing  the  case  is  to  be  found  in  the  act  of  August  29, 
1916  (39  Stat.  556,  617,  618),  the  naval  appropriation  act  for  the  fiscal  yeni- 
1917,  in  which  act  the  following  piece  of  general  legislation  appears,  namely: 

**  That  each  and  every  employee  of  the  navy  yards,  gun  factories,  naval  sta- 
tions, and  arsenals  of  the  United  States  Government  is  hereby  granted  thirty 
days'  leave  of  absence  each  year,  without  forfeiture  of  pay  during  such  leave : 
Provided  further^  That  It  shall  be  lawful  to  allow  pro  rata  leave  only  to  those 
serving  twelve  consecutive  months  or  more:  And  provided  further.  That  in  all 
cases  the  heads  of  divisions  shall  have  discretion  as  to  the  time  when  the  leave 
can  best  be  allowed:  And  provided  further,  That  not  more  than  thirty  days* 
leave  with  pay  shall  be  allowed  any  such  employee  in  one  year." 

Under  the  terms  of  the  statute  it  will  be  observed  that  an  employee  must 
have  served  "  twelve  consecutive  months  or  more  "  before  the  leave  can  be  al- 
lowed ;  and  it  will  also  be  observed  that  "  the  time  when  the  leave  can  best  be 
allowed  "  is  determinable  by  the  employees'  "  heads  of  divisions." 

On  June  25,  1918,  the  claimant  in  this  case  was  entitled  to  34  days*  leave  of 
absence,  but  on  that  day  he  ceased  to  be  an  employee  of  the  Government.  The 
action  in  his  case  on  that  day  was  not  the  acceptance  of  a  resignation  from  the 
Government  service  effective  at  the  end  of  34  days,  but  an  absolute  and  per- 
emptory discharge  from  the  service  for  cause. 
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The  case,  therefore,  It  will  be  noted,  is  that  of  a  person  who  is  no  longer  an 
employee  of  the  Government,  but  who  Is  seeking  pay  for  that  which,  by  the 
statute,  is  granted  only  to  those  who  are  in  th^  employ  of  the  Government. 

There  is  nothing  about  the  case  as  disclosed  in  the  papers  before  this  office 
to  suggest  that  the  official  superiors  of  the  claimant  were  in  any  way  wanting  in 
a  proper  exercise  of  the  "  discretion  "  which  the  law  had  reposed  in  them ;  the 
discretion,  that  is,  which,  under  the  statute  before  us,  authorizes  them  to  say 
at  what  time  the  leave  should  be  taken  and  the  discretion  which,  under  other 
provisions  of  law,  permits  them  to  dismiss  an  employee  from  the  public  service. 
It  does  appear  from  the  papers  that  the  claimant,  among  other  things,  during 
the  period  of  his  service  was  absent  from  his  employment  without  leave  for  33 
days;  that  such  absences,  taken  without  notification  to  his  official  superiors, 
often  cause  inconveniences  and  delay  In  the  operations  of  other  workmen; 
that  the  claimant  had  been  guilty  of  other  delinquencies,  and  that  on  the  day  of 
his  discharge  he  had  brought  matches  into  the  powder  factory  in  violation  of 
orders. 

This  office,  by  the  remarks  contained  in  the  foregoing  paragraph,  does  not  of 
course  mean  that  it  would  assume  to  pass  judgment  on  or  to  criticize  in  any 
manner  whatever  administrative  action  of  the  Ordnance  Office  the  result  of 
which  would  be  the  situation  now  presented  by  the  claimant,  namely,  a  per- 
son no  longer  in  the  Government  employ  claiming  pay  for  something  which 
must  have  accrued  and  been  allowed  to  him,  if  at  all,  during  his  period  of 
employment  by  the  Government.  This  office  has  merely  to  express  its  opinion 
concerning  the  legality  of  making  payment  to  P,  the  claimant, '  for  leave  of 
absence,  pay,  upon  the  facts  as  they  appear  In  the  papers  which,  by  reference, 
are  now  before  this  office. 

3.  In  connection  with  the  facts  of  the  present  ease,  it  is  interesting  and  per- 
tinent to  quote  from  an  opinion  of  the  Court  of  Claims  rendered  in  1891  in  a 
leave  of  absence  case.     (26  Ct  Cls.  259-274.) 

The  statute  before  the  Court  of  Claims  was  the  one  which  granted  leave 
of  absence  to  employees  of  the  Government  Printing  Office,  and  was  very 
simitar  in  phraseology  to  the  statute  which  is  before  us  in  the  present  case. 
It  was  the  act  of  June  30,  1886  (24  Stat  91),  as  amended  by  the  act  of  August 
1,  1888  (25  Stat.  352) ;  as  amended  the  statute  read  as  follows: 

'"  That  the  employees  of  the  Government  Printing  Office,  *  ♦  ♦  be  allowed 
a  leave  of  absence,  with  pay,  not  exceeding  thirty  days  in  each  fiscal  year, 
♦  ♦  *  under  such  regulations  and  at  such  time  as  the  Public  Printer  may 
designate." 

The  act  of  1886,  8upra,  had  provided  that  the  leave  be  allowed  "  after  the 
service  of  one  year,"  but  the  act  of  1888.  supra,  provided  **  that  it  shall  be  law- 
ful to  allow  pro  rata  leave  to  those  serving  fractional  parts  of  a  year." 

The  employees  of  the  Government  Printing  Office  desired  to  test  in  court 
a  construction  which  the  Comptroller  of  the  Treasury  had  applied  to  the  law 
governing  their  leaves  of  absence.  Walton  Harrison  was  the  claimant  selected 
to  bring  the  suit.  His  connection  with  the  Government  Printing  Office  had 
ceased  on  September  25,  1889,  but  his  case  nevertheless  afforded  the  facts  on 
which  the  Judgment  of  the  court  was  desired.  The  case  Is  reported  in  26  CJourt 
of  Claims,  pages  259-274.  The  court  In  the  course  of  its  opinion,  makes  use 
of  the  following  language,  page  273: 

"  For  the  *  fractional  part '  of  the  fiscal  year  from  the  1st  of  July  to  the 
25th  of  September  the  claimant  was  entitled  to  a  leave  of  absence,  if  the 
Public  Printer  saw  fit  to  grant  one.  But  he  was  not  bound  to  do  so.  He 
might  refuse  a  leave  of  absence  for  cause,  and  discharge  a  man  at  any  moment. 
In  the  case  of  the  claimant  no  fault  Is  alleged,  yet  cases  may  arise  where  an 
euiployee  Is  discharged  for  crime,  dishonesty,  drunkenness,  insubordination, 
or  other  misconduct.  Such  a  person  is  not  one  of  those  whom  Congress  intended 
to  aid ;  he  has  no  legal  right  to  redress,  and  Is  entitled  to  no  favor.  But  what- 
ever the  cause  of  discharge  might  have  been,  the  power  of  the  Public  Printer 
to  grant  a  leave  of  absence  ended  on  the  Instant  that  the  claimant  ceased  to 
be  one  of  the  persons  name<l  In  the  statute.  His  power  to  grant  leaves  of 
absence  is  limited  to  '  the  employees  of  the  Government  Printing  Office.*  AVhen 
the  relation  of  employer  and  employee  ceases  the  power  ceases.  He  is  not 
authorized  to  grant  consecutive  leaves  of  absence  to  persons  who  have  ceased 
to  be  employees,  nor  to  pay  to  employees  a  money  equivalent  for  leaves  of 
absence." 

Contrasting  the  act  that  was  before  the  Court  of  Claims  with  the  act  which 
Is  applicable  to  the  present  case,  it  will  be  noted  that  the  former  provided  that 
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employees  of  the  Government  Printing  Office  ''be  allowed  a  leave  of  absence, 
with  pay,  not  exceeding  thirty  days  in  each  fiscal  year,  under  such  regulations 
and  at  such  times  as  the  Public  Printer  may  designate,"  and  that  the  act 
governing  the  present  case  provides  that  the  employee  "is  hereby  granted 
thirty  days  leave  of  absence  each  year,  without  forfeiture  of  pay  during  such 
leave ;  and  that  in  all  cases  the  heads  of  divisions  shall  have  discretion  as  to 
the  time  when  the  leave  can  best  be  allowed." 

"The  time  when"  the  leave  is  to  be  taken,  is,  under  the  one  statute  so 
much  more  so  as  under  the  other,  something  which  rests  in  the  discretion  of 
the  proper  officer,  and  the  power  to  make  the  necessary  allowances  of  leave 
can  not  be  exercised  toward  one  who  is  not  in  the  employ  of  the  Government 
As  said  by  the  Court  of  Claims  in  the'case  before  it: 

"  Whatever  the  cause'  of  discharge  might  have  been,  the  power  of  the  Public 
Printer  to  grant  a  leave  of  absence  ended  on  the  .instant  that  the  claimant 
ceased  to  be  one  of  the  persons  named  in  the  statute.  His  power  to  grant  leaves 
of  absence  is  limited  to  *the  employees  of  the  Government  Printing  Office.* 
When  the  relation  of  employer  and  employee  ceases,  the  power  ceases.  He  is 
not  authorized  to  grant  constructive  leaves  of  absence  to  persons  who  have 
ceased  to  be  employees,  nor  to  pay  to  employees  a  money  equi/valent  for 
leaves  of  absence." 

.  It  will  -be  observed  that  under  the  statute  which  determines  the  present.case 
the  leave  of  absence  is  granted,  "  without  forfeiture  of  pay  during  such 
leave."  It  is  clear  that  what  is  granted  or  allowed  to  the  employee  is  "  leave  of 
absence  "  to  be  accompanied  with  pay  for  the  time  which  the  leave  of  absence 
embraces.  The  pay  is  merely  the  concomitant  of  the  leave  of  absence.  Without 
the  granting  of  the  leave  there  is  no  leave  of  absence  pay.  The  statute  does 
not  authorize  the  giving  of  a  money  equivalent  in  lieu  of  the  leave  of  absence. 

It  is  the  opinion,  therefore,  of  this  office  that  the  claimant,  P,  is  not  entitled 
to  pay  for  a  leave  \)f  Absence  which  had  not  been  allowed  to  him  before  he 
ceased  to  be  an  employee  of  the  Government. 


PAT  AND  ALLOWANCES:  CiTlllan  Employee;  Travel  Allowance. 

An  English  munitions  expert  was  hired  by  this  Government  at  $5,500  per 
year,  travel  being  contemplated  by  the  nature  of  the  work,  but  nothing  said 
In  the  contract  about  mileage.  The  expert  was  not  entitled  to  mileage  under 
.the  act  of  October  6,  1017  (40  Stat.  345,  361),  as  an  officer  "attached  to  an 
Army."  He  was  an  employee,  and  as  such  his  traveling  expenses  can  not 
exceed  the  amounts  fixed  by  Army  Regulations,  733.  In  the  absence  of  ex- 
press provisions  for  the  payment  of  traveling  expenses  of  Ordnance  employees 
out  of  Ordnance  appropriations,  the  travel  should  be  paid  by  the  Quartermaster 
Corps. 

155. 

War  Department,  J.  A.  G.  O.,  August  6,  1918— To 'The  Adjutant  General. 

1.  The  Chief  of  Ordnance  presents  certain  facts  with  reference  to  the  em- 
ployment by  the  United  States  of  Capt.  R.,  of  the  British  Army,  at  a  salary 
of  $5,500,  per  annum,  and  requests  advice  as  to  whether  Capt.  R.  is  entitled 
to  reimbursement  of  traveling  expenses  under  Army  Regulations,  733,  as  an 
employee  of  the  United  States,  or  whether  his  allowance  for  traveling  expenses 
is  to  be  determined  according  to  paragraph  V,  Bulletin  No.  68,  War  Department, 
1917,  in  which  is  prescribed  the  traveling  allowances  of  "  officers  and  enlisted 
men  of  foreign  armies  attached  to  the  Army  of  the  United  States  durin.  the 
present  emergency." 

2.  Capt.  R.'s  employment  or  appointment,  which  he  duly  accepted,  is  set 
fuith  In  a  communication  addressed  to  him  under  date  of  March  7,  1918,  by  the 
military  attach^  of  this  Government  at  London,  reading  as  follows: 

''By  mutual  agreement  between  the  British  and  the  American  authorities, 
ycm  are  hereby  offered  employment  by  the  United  States  Government  at  a  salary 
of  |5,600  per  year,  in  accordance  with  cable  authority  from  The  Adjutant 
General,  Washington,  D.  C.  (Cable  No.  67.) 

"  It  Is  further  understood  that  transportation  expenses  will  be  paid  you  for 
your  travel  to  and  from  America. 

"The  work  you  will  be  engaged  in  will  be  connected  with  the  American 
program  of  gun  ammunition  filling. 
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'*  The  British  authorities  have  agreed  that  your  services  may  be  utilized  by 
the  United  States  for  such  period  as  they  may  be  desired  by  the  United 
States." 

This  appointment  was  further  confirmed  by  letter  dated  April  18,  1918,  ad- 
dressed to  Gapt.  R.  by  the  Chief  of  Ordnance,  reading  as  follows : 

'  Your  appointment  as  fuze  expert  in  the  Ordnance  Department  at  large, 
with  compensation  at  the  rate  of  $5,500  per  annum  and  expenses,  is  hereby 
ratified,  effective  March  8,  the  date  you  entered  upon  duty,  upon  which  date 
ycu  should  have  executed  the  oath  of  office." 

There  is  a  notation  upon  this  letter  as  follows: 

**This  appointment  is  made  in  accordance  with  authority  granted  by  the 
Civil  Service  Commission  February  28,  1918,  basing  their  approval  under  section 
10  of  Rule  II." 

Capt.  R.  executed  the  oath  of  office  April  19,  1918.  The  Chief  of  Ordnance 
'*;;ates  that  after  reporting  for  duty  in  the  office  of  the  Chief  of  Ordnance, 
Capt.  R.  was  assigned  to  the  artillery  ammunition  section  of  the  engineering 
division  and  that  while  on  this  duty  it  has  become  necessary  to  issue  travel 
orders  directing  him  to  visit  numerous  contractors ;  and  further,  that  the  travel 
orders  drawn  up  and  issued  to  him  directing  the  travel,  contained  the  following 
paiagraph: 

"  Your  expenses  will  be  paid  by  the  depot  quartermaster,  Washington,  D.  C, 
in  accordance  with  the  provisions  of  paragraph  V,  Bulletin  No.  68,  War 
Department,  1917. 

3.  The  provisions  of  Bulletin  No.  68,  referred  to,  prescribe  travel  allowances 
to  officers  and  enlisted  men  of  foreign  armies,  attached  to  the  Army  of  the 
United  States  in  pursuance  of  authority  therefor  in  the  act  of  October  6, 
1917  (40  Stat  345,  361),  reading  as  follows: 

"  The  Secretary  of  War  is  hereby  authorized,  under  such  regulations  and 
in  such  manner  as  he  may  prescribe,  to  employ  such  portion  of  the  appropria- 
tions made  for  transportation  of  the  Army  and  its  supplies  as.  in  his  judgment 
may  be  necessary  to  defray  the  expenses  of  travel  incurred  by  officers  and 
eiijisted  men  of  foreign  armies  attached  to  the  Army  of  the  United  States 
during  the  present  emergency,  and  that  those  officers  and  enlisted  men,  who  may 
have  been  performing  duties  in  this  connection,  be  reimbursed  from  this  ap- 
pr^ipriation  for  the  expenditures  they  have  already  been  obliged  to  make." 

In  the  opinion  of  this  office  Capt.  R.  does  not  come  within  the  purpose  of 
this  statute  or  the  regulations  made  In  pursuance  thereof.  While  he  is  an 
oliicer  of  the  British  Army  and  is  on  duty  in  connection  with  the  Military 
Establishment  of  the  United  States,  and  the  British  authorities  have.  It 
appears,  assigned  him  as  a  member  of  the  British  War  Mission  In  this  country, 
nevertheless,  his  status  in  his  relation  to  this  Government  is  that  of  an  em- 
pkyee  and  as  such  his  traveling  expenses  payable  from  public  funds  of  the 
United  States  can  not  exceed  the  rate  of  expenses  allowed  by  law  to  the  em- 
ployees of  the  United  States  and  fixed  by  Army  Regulations,  733.  Nor  is 
there  anything  in  the  terms  of  his  appointment  contrary  to  this  view.  This 
question  is  answered  accordingly. 

4.  As  to  the  further  question  whether  Capt.  R.*s  accounts  for  traveling 
exi>enses  should  be  paid  by  the  depot  quartermaster  or  by  the  Ordnance  Depart- 
ment, I  find  no  specific  authority  in  tlie  statutes  relating  to  the  Ordnance 
Department  for  the  payment  of  traveling  expenses  of  Ordnance  employees 
lioin  Ordnance  appropriations.  In  the  absence  of  such  specific  provision,  It  is 
the  view  of  this  office  that  Capt.  R.'s  account  for  traveling  expenses  should 
be  paid  by  the  Quartermaster  Corps,  the  same  as  similar  accounts  of  regular 
euiployees  of  the  field  service  are  paid. 


PAY  AND  ALLOWANCES:  Mounts  not  Included  In  Baggage  Allowance. 

An  officer  ordered  overseas  shipped  his  two  horses  to  a  place  of  safekeeping 
nnd  asked  that  he  be  allowed  shipment  charges  as  part  of  his  baggage  allowance. 
There  is  no  authority  or  precedent  in  the  practice  of  the  War  Department  for 
classifying  horses  as  baggage. 

522. 

War  Department.  J.  A.  G.  O.,  August  6, 1918.— To  The  Adjutant  General. 
1.  The  accompanying  communication  from  MaJ.  M.,  Field  Artillery,  Camp 
Zachary  Taylor,  Ky.,  in  which  he  explains  the  circumstances  under  which  he  was 
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obliged,  upon  being  ordered  to  overseas  duty,  to  incur  an  expense  of  $154.06  for 
the  shipment  of  his  two  authorized  private  mounts  from  Camp  Doniphan,  Okla., 
to  Lusbys,  Md.,  for  safekeeping,  and  in  which  he  Inquires  whether  horses  can  not 
be  shipped  under  such  circumstances  as  baggage,  has  been  referred  to  this  office 
for  remark  and  recommendation.  MaJ.  M.  states  that  his  horses  were  shipped  in 
the  same  car  with  his  2,224  pounds  of  household  goods  and  professional  books, 
and  that  his  request  to  have  his  horses  included  in  his  baggage  allowance  was 
denied  by  the  quartermaster,  who  stated  that  there  was  ]bo  authority  therefor. 
MaJ.  M.  refers  to  the  fact  that  an  officer's  automobile  may  be  shipped  as  a  part 
of  his  baggage  allowance,  and  expresses  the  view  that  if  an  authorized  private 
mount  can  not  similarly  be  shipped  at  the  expense  of  the  Government  the  result 
is  an  unjust  discrimination. 

2i  Horses  have  never  been  classed  as  baggage  for  purposes  of  shipment,  either 
in  the  statutes  or  under  the  Regulations,  so  far  as  this  office  is  advised.  Under 
the  Army  Regulations  an  officer  has  a  prescribed  allowance  in  pounds  of  baggage 
which  may  be  shipped  at  Government  expense,  and  in  addition  thereto  his  au- 
thorized private  mounts  have  been  shipped  upon  his  change  of  station  when  in- 
tended for  use  at  his  new  station,  and  prior  (o  the  decision  of  the  €!ourt  of 
Claims,  in  January,  1917,  in  Jllinoia  Central  Railroad  Co.  v.  The  United  States 
(52  Ct.  CIS.  53)  it  was  provided  by  Army  Regulations,  1098,*  that  all  officers 
ordered  to  duty  overseas  could  have  their  authorized  mounts  "  transported  from 
their  old  stations  to  any  designated  point  in  the  United  States  for  safekeeping." 
In  that  case  the  Court  of  Claims  held  that  this  provision  of  the  Army  Regula- 
tions was  invalid,  there  being  no  statutory  authority  for  the  shipment  at  Govern- 
ment expense  of  an  officer's  private  mounts  under  the  circumstances  stated. 
Subsequent  to  that  decision,  and  until  the  recent  act  of  July  9,  1918  (40  Stat 
845),  there  was,  therefore,  no  provision  for  the  shipment  of  an  officer's  au- 
thorized mounts  except  for  his  use  at  the  station  to  which  shipment  was  made. 
It  was  because  of  this  lack  of  authority  that  the  following  provision  was 
included  in  the  act  of  July  9,  1918,  page  859,  supra: 

"  That  hereafter,  under  such  regulations  as  the  Secretary  of  War  may  direct, 
the  authorized  horses  of  mounted  officers  ordered  for  duty  over  the  seas  or  to 
Alaska  may  be  transported  at  public  expense  to  remount  depots  or  elsewhere  in 
the  United  States  for  safekeeping  during  the  absence  of  such  officers." 

Under  this  statute  the  Secretary  of  War  may  make  regulations  under  which 
officers'  authorized  private  mounts  may  be  shipped  to  a  remount  depot  or  else- 
where in  the  United  States  for  safekeeping.  But  the  provision  is  not  retroactive 
and  is,  therefore,  not  authority  for  any  relief  in  Maj.  M.'s  case. 


PAT  AND  ALLOWANCES:  Travel  of  Field  Clerks  on  Leave. 

General  Order  No.  28,  United  States  Railroad  Administration,  1918,  section  8 
(c),  provides  that  "  officers  ♦  ♦  ♦  while  traveling  in  uniform  on  leave  of  ab- 
sence at  their  own  expense  shall  be  granted  passage  tickets  for  one-third  the 
regular  fare."  Army  field  clerks  and  field  clerks,  Quartermaster  Corps,  are 
officers  appointed  by  the  Secretary  of  War,  although  not  commissioned.  They 
have  to  wear  prescribed  uniforms,  and  are  subject  to  the  rules  and  Articles 
of  War.    They  are  therefore  entitletl  to  the  benefits  of  said  G.  O.  No.  28. 

531. 

War  Department,  J.  A.  G.  0.,  August  7,  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  question  raised  in  the 
accompanying  letter  from  the  depot  quartermaster,  Atlanta,  Ga,,  whether  Army 
field  clerks  and  field  clerks,  Quartermaster  Corps,  are  entitled  under  (Jeneral 
Order  No.  28,  United  States  Railroad  Administration,  1918,  to  purchase  railroad 
transportation  at  the  reduced  rate  of  1  cent  per  mile  when  on  leave  of  absence. 
In  short,  the  question  Is  whether  Army  field  clerks  and  field  clerks,  Quarter- 
master Corps,  are  officers  of  the  Array  within  the  provisions  of  said  General 
Order  No.  28.     In  section  8  of  the  said  order  it  is  provided : 

"  (e)  Officers,  enlisted  men,  and  nurses  of  the  United  States  Army,  Navy, 
and  Marine  Corps,  when  traveling  in  uniform  at  own  expense,  shall  be  granted 

the  privilege  of  purchasing  passage  tickets  at  one-third  the  regular  one-way 

» 

>  This  refers  to  paragraph  1098  as  in  force  in  November,  1018,  before  it  was  changed 
by  C.  A.  B..  No.  55.  Apr.  14,  1917. 
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fare,  via  route  of  ticket,  applicable  in  coach,  parlor,  or  sleeping  car,  as  the 
case  may  be,  when  on  furlough  or  official  leave  of  absence,  except  that  this 
reduced  fare  shall  not  be  granted  on  short-term  passes  from  camps  or  when  on 
liberty  from  ships  or  stations  to  near-by  cities. 

"Applicants  for  such  tickets  shall  be  required  to  submit  for  inspection  of 
ticket  agent,  military  furlough  or  other  official  form  of  leave  of  absence  and 
to  surrender  to  ticket  agent  a  furlough  fare  certificate  signed  by  a  commanding 
officer." 

2.  The  provisions  of  the  order  do  not  limit  its  benefits  in  terms,  as  i*espects 
officers  of  the  Army,  to  commissioned  officers.  It  has  been  repeatedly  held  by 
this  office  that  Army  field  clerks  and  field  clerks.  Quartermaster  Corps,  are 
officers  in  the  military  service,  although,  not  commissioned  officers.  ^These 
positions  were  created  by  the  act  of  August  29,  1916  (39  Stat.  619,  625),  which 
provides  that  such  clerks  "shall  be  subject  to  the  rules  and  articles  of  war.*' 
The  act  of  July  9,  1918  (40  Stat  845,  853),  provides  that— 

"  During  the  present  emergency  Army  field  clerks  shall  have  the  same  allow- 
ances and  benefits  as  heretofore  allowed  by  law  to  pay  clerks,  Quartermaster 
Corps,  not  including  retirement" 

This  places  all  Army  field  clerks  in  the  same  status  during  the  present 
emergency  as  respects  allowances  and  benefits.  They  all  have  a  military  status, 
being  subject  to  the  rules  and  Articles  of  War,  and  occupy  an  office  by  appoint- 
ment of  the  Secretary  of  War.  The  200  field  clerks,  Quartermaster  Corps, 
authorized  by  the  act  of  August  29,  1916,  supra,  occupy  the  same  status.  Both 
the  Army  field  clerks  and  the  field  clerks.  Quartermaster  Corps,  are  required 
to  wear  a  prescribed  uniform.  The  various  privileges  to  which  Army  field 
clerks  and  field  clerks,  Quartermaster  Corps,  have  been  held  to  be  entitled  by 
reason  of  their  military  status  are  set  forth  in  a  memorandum  issued  by  The 
Adjutant  General,  dated  April  22,  1918. 

3.  In  the  opinion  of  this  office  Army  field  clerks  and  field  clerks,  Quarter- 
master Corps,  are  officers  of  the  Army  within  the  provisions  of  General  Order 
No.  28,  United  States  Railroad  Administration,  1918,  and  entitled  while  on 
official  leave  to  the  reduced  transportation  fare  authorized  in  the  case  of 
"  officers,  enlisted  men,  and  nurses  of  the  United  States  Army." 


ENLISTMENT:  Date  of  Enlistment;  National  Guard. 

A  man  enlisted  in  a  National  Guard  unit  on  May  15,  1916,  after  it  had  been 
called  into  Federal  service,  reported  at  the  company's  rendezvous  on  May  16 
and  was  mustered  into  Federal  service  on  June  13.  Under  section  7,  act  of 
May  27,  1908  (35  Stat.  399,  401),  amending  the  act  of  January  21,  1903  (32 
Stat.  775,  776),  pay  of  enlisted  men  in  such  units  is  authorized  to  begin  "  from 
the  day  of  their  appearing  at  the  place  of  the  company  rendezvous,'*  and  sec- 
tion 7,  same  act  (35  Stat.  399,  401),  provides  that  every  member  of  such  unit 
so  called  into  the  Federal  service  is  subject  to  military  law  from  the  time  he  i^ 
required  to  respond  to  the  terms  of  the  order.  This  rule  is  embodied  in  sec- 
tion 101,  national  defense  act  (39  Stat.  166,  208)  and  in  the  second  article  of 
war.  Tlie  soldier  in  question  accordingly  entered  the  military  service  on  the 
date  he  responded  to  the  call,  to  wit.  May  16,  1916. 

220.4. 

War  Department,  J.  A.  6.  O.,  August  8, 1918.— To  The  Adjutant  General. 

1.  The  opinion  ef  this  office  is  desired  as  to  the  date  on  which  M.,  Company  H, 
First  Infantry,  New  Mexico  National  Guard,  entered  the  military  service  of  the 
United  States. 

It  is  shown  that  he  enlisted  in  the  National  Guard  of  New  Mexico,  May  15, 
1916.  that  he  appeared  at  the  company  rendezvous  May  16,  1916,  and  was  mus- 
tered into  the  Federal  service  on  June  13,  1916.  It  is  not  shown  by  the  papers 
in  reference  that  previous  to  May  15,  1916,  the  National  Guard  of  New  Mexico 
had  been  called  into  the  Federal  service,  but  it  is  assumed  that  this  is  a  fact 
because  of  the  statement  that  this  soldier  appeared  at  the  company  rendezvous 
May  16,  1916. 

2.  Section  7,  act  of  May  27,  1908  (35  Stat  399,  401),  amending  the  act  of 
January  21, 1903  (32  Stat  775,  776),  provides: 

"  That  when  the  militia  is  called  into  the  actual  service  of  the  United  States,  or 
any  i)ortion  of  the  militia  is  called  forth  under  the  provision  of  this  Act,  their 
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pay  shall  commence  from  the  day  of  their  appearing  at  the  place  of  the  com- 
imny  rendezvous." 

Section  5  of  said  act  provides : 

"  Every  officer  and  enlisted  man  of  the  militia  who  shall  be  called  forth  In 
the  manner  hereinbefore  prescribed,  shalfbe  mustered  for  service  without  further 
enlistment,  and  without  further  medical  examination  previous  to  such  muster, 
except  for  those  States  and  Territories  which  have  not  adopted  the  standard 
of  medical  examination  prescribed  for  the  Regular  Army:  Provided,  however. 
That  any  officer  or  enlisted  man  of  the  militia  who  shall  refuse  or  neglect  to 
present  himself  for  such  muster,  upon  being  called  forth  as  herein  prescribed, 
shall  be  subject  to  trial  by  court-martial  and  shall  be  punished  as  such  court- 
martial  may  direct." 

This  is  equivalent  to  saying  that  any  member  of  the  militia  so  called  Into  the 
Federal  service  is  subject  to  military  law;  that  Is,  is  in  the  military  service 
from  the  date  on  which  he  was  required  by  the  terms  of  the  order  to  Federal 
service  to  obey  the  same.  This  Is  the  rule  which  was  later  embodied  in  sec- 
tion 101,  national-defense  act  (39  Stat.  166»  206)  and  in  the  second  article 
of  war. 

3.  It  is,  therefore,  the  opinion  of  this  office,  assuming  that  this  soldier 
appeared  at  the  company  rendezvous  In  obedience  to  a  call  of  his  organization 
into  Federal  service,  that  he  entered  the  military  service  on  the  date  he  re- 
sponded to  this  call,  to  wit,  May  16,  1916. 


/  ' 


PAT  AND  ALLOWANCES:  Harksmaii's  Pay;  Suspension  of  Order  Author- 
izing. 

The  act  of  May  11,  1908  (85  Stat.  106,  110),  authorizes  additional  pay  for 
marksmen  "under  such  regulations  as  the  Secretary  of  War  may  prescribe." 
The  right  to  extra  pay  for  marksmen  was  suspended  for  the  period  of  existing 
emergency  by  General  Orders,  No.  48,  War  Department,  1918.  This  order  speaks 
from  the  data  of  promulgation  irrespective  of  the  date  when  it  may  be  received 
by  any  particular  command,  and  could  not  qualify  for  the  additional  pay  after 
the  date  of  promulgation. 

242.1. 

War  Department,  J.  A,  G.  O.,  August  8,  1918. — ^To  The  Adjutant  (General. 

1.  The  views  of  this  office  are  desired  on  the  question  as  to  whether  General 
Orders.  No.  48.  War  Department,  1918,  became  operative  on  the  date  of  pro-, 
mulgation,  or  on  the  date  the  order  was  received  by  the  particular  command. 
The  order  in  question  suspends  for  the  period  of  the  present  emergency,  the 
provisions  of  Army  Regulations  1343,  1344,  1345,  authorizing*  members  of 
organizations  armed  with  the  rifle,  and  members  of  the  Coast  and  Field  Ar- 
tillery, to  qualify  for  the  additional  pay  described  therein. 

2.  The  question  submitted  arises  on  a  communication  from  the  commanding 
officer.  United  States  National  Army,  Detachment  of  Engineers,  dated  July 
10,  1918,  in  which  he  states  that  said  detachment  completed  its  regular  target 
season  for  this  year  after  the  date  of  General  Orders,  No.  48,  War  Depart- 
ment, 1918,  but  prior  to  any  notice,  either  official  or  unofficial,  that  such  an  order 
would  be  issued  and  that  the  soldiers  enlisted  in  this  detachment  fired  the 
qualification  course  in  good  faith,  believing  that  the  usual  qualifications  would 
be  permitted.    In  forwarding  the  pat)er  the  Superintendent  of  the  Military 

'Academy  invites  attention  to  the  fact  that  the  Military  Academy  appropriation 
act  (40  Stat.  620,  622),  fiscal  year  1919,  under  heading  "  For  pay  of  Engineer  de- 
tachment" carries  an  item  for  "Additional  pay  of* marksmen,  sharpshooters, 
and  expert  riflemen,  $1,230,"  and  that  the  same  act  makes  provision,  under 
heading  "  Pay  for  Artillery  detachment,  *  *  ♦  for  additional  pay  for  expert 
first-class  gunners  at  $5  each  per  month,  first-class  gunners  at  $3  each  per  month, 
and  second-class  gunners  at  $2  each  per  month,  $4,080,'*  and  requests  informa- 
tion as  to  whether  the  orders  in  question  prohibits  the  payment  of  additional 
pay  as  authorized  in  this  appropriation. 

3«  In  making  the  request  for  an  opinion,  the  Acting  Quartermaster  General, 
July  29,  1918,  says : 

"  In  the  case  of  Mike  Somnis,  the  Judge  Advocate  held,  December  19.  1914, 
that  Army  Regulations  128,  Changes  Army  Regulations  No.  12,  September  15, 
1914,  took  effect  on  date  of  promulgation,  September  15,  1914,  and  not  on  date 
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of  receipt  by  the  soldier's  command.  Under  the  principle  of  this  decision. 
General  Orders,  No.  48,  becomes  effective  on  May  17,  1918,  regardless  of  the 
date  it  was  received  by  various  commands,  and  this  office  is  of  the  opinion  that 
men  qualifying  for  additional  pay  in  reference  on  and  after  May  17,  1918,  are 
not  entitled  to  additional  pay  on  account  of  such  qualifications.  Any  other  inter- 
pretation would  raise  a  series  of  questions  and  so  Involve  the  pay  rolls  that 
many  erroneous  payments  would  be  made. 

"It  is  deemed  proper  to  state  that  any  qualifications  acquired  prior  to  May 
17,  1918,  will  carry  the  additional  pay  authorized  by  Army  Regulations  1343, 
1344,  1345,  as  amended." 

4.  The  statute,  authorizing  additional  pay  for  marksmen,  act  of  May  11, 
1908  (35  Stat.  106,  110),  authorizes  it  "under  such  regulations  as  the  Secre- 
tary of  War  may  prescribe";  and  by  General  Orders,  No.  48,  War  Depart- 
ment, 1918,  all  of  the  regulations  authorizing  qualifications  for  additional  pay 
as  marksmen  were  suspended  for  the  period  of  the  existing  emergency.  This 
order  is  general  in  its  scope  and  is  intended  to  be  operative  at  once  as  to  all 
enlisted  men  of  the  Army  wherever  they  may  be  stationed.  It  is  the  opinion 
of  this  ofiice,  therefore,  that  it  became  operative  on  the  date  of  its  promulga- 
tion. May  17,  1918,  although  not  received  by  the  particular  command  until 
after  that  date.  It  is  the  view  of  this  office  that  men  qualifying  for  addi- 
tional pay  after  May  17,  1918,  are  not  therefore  entitled  to  additional  pay  on 
account  of  such  qualifications. 


BETIBEHENT:  Betnrn  to  Aetlve  Duty  of  Enlisted  Men. 

Under  section  7,  selective  draft  act  (40  Stat.  76,  81),  the  President  may  employ 
"on  active  duty  retired  enlisted  men  of  the  Regular  Army"  in  their  retired 
rank  or  higher  rank,  with  pay  according  to  the  new  rank.  Under  section  2, 
Chapter  XVII,  act  of  July  9,  1918  (40  Stat.  845,  889),  and  under  section  31.  act 
of  February  2,  1901  (31  Stat.  748,  756),  each  main  recruiting  station  may,  in 
the  discretion  of  the  Secretary  of  War,  have  a  first  sergeant  on  detached  duty 
there.  Taken  together,  these  acts  mean  that  a  retired  soldier  may  be  returned 
to  active  duty  and  detailed  on  detached  duty  as  sergeant  at  a  main  recruiting 
station. 

220.1. 

War  Department,  J.  A.  G.  O.,  August  8,  1918. — To  The  Adjutant  General. 

1.  The  accompanying  papers  present  the  question  whether  Sergt.  K,  retired, 
may  be  appointed  a  first  sergeant,  recruiting  service,  while  performing  active 
duty. 

This  Inquiry  arises  upon  a  circular  letter  from  The  Adjutant  General's  Office 
to  all  officers  of  the  general  recruiting  service  In  which  attention  is  called  to 
the  fact  that  "  under  the  provisions  of  the  act  of  Congress  approved  July  9, 1918, 
one  first  sergeant  is  authorized  at  each  main  general  recruiting  station."  The 
Inquiry  in  question  comes  from  P.  A.  Boutelle,  major,  United  States  Army, 
retired,  recruiting  officer  at  Seattle,  Wash.,  which  Is  assumed  to  be  a  main 
recruiting  station  within  the  terms  of  the  circular  letter  referred  to. 

2.  The  statutory  authorization  referred  to  is  found  In  section  2,  Chapter  XVII, 
act  of  July  9. 1918  (40  Stat.  845,  889),  where  it  is  provided: 

"  That  one  of  the  enlisted  men  at  each  main  recruiting  station  who  has  been 
detached,  for  duty  at  such  station  under  the  provisions  of  the  Act  of  Congress 
approved  February  second,  nineteen  hundred  and  one,  may,  in  the  discretion  of 
the  Secretary  of  War,  have  the  rank,  pay,  and  allowances  of  a  first  sergeant  of 
Infantry." 

The  act  of  February  2, 1901  (31  Stat,  748,  756),  In  pertinent  part  provides: 

"  That  the  Secretary  of  War  Is  authorized  to  detach  from  the  Army  at  large 
such  number  of  enlisted  men  as  may  be  necessary  to  perform  duty  at  the  various 
recruiting  stations,  and  while  performing  such  duty  one  member  of  each  party 
shall  have  the  rank,  pay,  and  allowances  of  sergeant,  and  one  the  rank,  pay,  and 
allowances  of  corporal  of  the  arm  of  the  service  to  which  they  respectively 
belong." 

Section  7  of  the  selective  draft  act  of  May  18,  1917  (40  Stat.  76,  81),  provides 
in  part  as  follows : 

"  The  President  may  ♦  ♦  ♦  authorize  the  employment  on  any  active  duty 
of  retired  enlisted  men  of  the  Regular  Army,  either  with  their  rank  on  the 
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retired  list  or  In  higher  enlisted  grades,  and  such  retired"  enlisted  men  shall 
receive  the  full  pay  and  allowances  of  the  grades  In  which  they  are  actively 
employed.** 

In  view  of  the  foregoing  it  is  the  opinion  of  this  office  that  a  retired  enlisted 
man  performing  active  duty  may  be  appointed  a  first  sergeant  in  the  recruiting 
service  while  on  such  active  duty  and  be  entitled,  while  holding  such  appoint- 
ment, to  receive  the  rank,  pay,  and  allowances  of  a  first  sergeant  of  Infantry. 


ENLISTMENT:  Eltgibility  of  Offleer  Dismissed  Pursuant  to  Sentence  of 
Ck)art-Martial. 

A  former  officer,  who  has  been  tried  for  an  offense  laid  under  the  sixty-ninth 
article  of  war,  found  gull^,  and  sentenced,  and  who  has  expiated  his  offense, 
by  paying  the  full  penalty  awarded  by  the  court,  is  eligible,  in  the  absence  of 
express  prohibition,  to  enlist  or  to  be  drafted  again  as  a  private  soldier.  A 
court-martial  sentence  is  deemed  sufficient  pimlshment  and  does  not  draw  In  its 
train  a  series  of  Inhibitions  that  would  amount  to  a  continuance  of  the  punish- 
ment beyond  the  terms  of  the  sentence. 

342.1. 

War  Department,  J.  A.  G.  C,  August  9,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  The  Adjutant  General  submits  to  tills  office 
for  remark  "the  rights  of  a  former  soldier  under  the  act  of  Mardi  30,  1918, 
provided  he  were  inducted  into  the  military  service  as  a  registrant  in  view  of 
the  t&ct  that  no  question  of  restoration  to  grade  Is  Involved.  As  he  is  of  reg- 
istration nge,  his  voluntary  enlistment  is  prohibited  under  tlie  Selective  Service 
Reuulations." 

The  papers  in  reference  relate  to  former  Second  Lieut  F.,  who  was  dismissed 
from  the  military  service  July  16,  1918,  under  sentence  of  a  court-martial 
upon  charges  laid  under  the  sixty-ninth  article  of  war.  It  further  appears  that 
during  his  connection  with  the  Military  Establishment  he  was  a  second  lieu- 
tenant, Infantry  Reserve  Corps,  assigned  to  the  One  hundred  sixty-third 
Depot  Brigade  at  Camp  Dodge,  Iowa.  Former  Ldeut.  F.  requests  that  he  be 
granted  permission  to  enlist  in  the  Army  and  clear  himself  of  the  disgrace  now 
attached  to  him  by  virtue  of  such  dismissal. 

2.  The  act  of  March  30,  1918  (40  Stat.  501),  cited  by  The  Adjutant  General, 
provides  for  restoration  to  their  former  grade  of  enlisted  men  discharged  to 
accept  a  commission  in  any  component  part  of  the  Army  of  the  United  States. 
This  act  does  not  relate  to  any  person  discharged  or  dismissed  by  sentence 
of  a  court-martial.  It  relates  solely  to  enlisted  men  of  the  Army  expressly 
discharged  to  accept  a  commission  in  the  temporary  forces  and  who  shall 
tender  tliemselves  for  enlistment  within  three  months  after  the  termination  of 
such  commissioned  service.  It  is  further  provided  in  section  151,  -Selective 
Service  Regulations,  Provost  Marshal  General's  Office,  Form  999,  that  no  reg- 
istrant may  voluntarily  enlist  in  the  military  service  of  the  United  States, 
although  any  such  registrant  may,  regardless  of  classification,  be  commissioned 
in  the  Military  Establishment  or  appointed  an  Army  field  clerk.  It  is  there- 
fore assumed  that  the  question  submitted  is  whether  "a  dismissed  officer  is 
debarred  from  enlistment  as  a  soldier  solely  on  the  ground  of  his  dismissal 
as  an  officer.** 

In  an  opinion  by  this  office,  under  date  of  January  19,  1917  (Ops.  J.  A.  G. 
34-210),  involving  a  similar  question.  It  was  said: 

"  It  was  held  in  an  opinion  of  this  office  of  February  25,  1864  (7  R.  253), 
that  'dismissal  as  an  officer  does  not  disqualify  for  entering  the  service 
as  an  enlisted  man.*  In  the  case  of  a  volunteer  officer  tried  and  found  guilty 
of  drunkenness  and  sentenced  to  dismissal  but  in  whose  case  the  sentence  of 
dismissal  was  commuted  to  loss  of  pay,  it  was  held,  on  his  muster  out,  that  his 
service  had  been  honest  and  faithful.  In  that  case  it  was  held  in  an  opinion 
of  this  office  of  September  7,  1904  (Dig.  Ops.  J.  A.  G.  1912,  p.  622),  that— 

"•It  has  never  been  held  that  the  trial  and  conviction  by  court-martial  of 
an  officer  or  enlisted  man  necessarily  stamps  his  service  as  not  honest  and  faith- 
ful ;  If  it  were  so  held  no  option  would  remain  as  to  the  quality  of  the  service.  A 
man  once  convicted  by  a  court-martial  would,  under  such  a  ruling,  suffer  a  con- 
tinuing punishment  so  far  as  his  military  record  was  concerned ;  and  the  law 
might  then  be  translated  to  mean  that  no  man  who  had  ever  been  tried  by  court- 
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martial,  and  found  guilty,  could  be  reenlisted  or  could,  on  discharge,  have  his 
service  rated  as  'honest  and  faithful.*  The  punishment  awarded  by  a  court- 
martial  is  supposed  to  be  sufficient  to  meet  the  offense  committed,  and  not  to  carry 
with  it  a  black  mark  which  amounts  to  a  continuance  of  punishment  beyond  the 
terms  of  the  sentence.*" 

3.  It  Is  the  opinion  of  this  office  that  the  act  of  March  80,  1918,  supra^  does 
not  involve  the  rights  of  a  soldier  discharged  from  the  Army  by  a  court- 
martial  proceeding  and  that  an  officer  convicted  by  a  court-martial  and  dis- 
missed from  the  .service  is  not,  upon  that  ground,  debarred  from  enlisting  in 
or  being  drafted  into  the  military  service  as  a  private  soldier. 


GOYEBNMENT  AGENCIES:  Mess  Fund;  Disposition  of  Unexpended  Bal- 
ance. 

An  officers'  mess  which  had  accumulated  a  balance  of  $1,300  was  discontinued, 
and  it  was  impracticable  to  return  the  money  to  the  officers  entitled.  The  money 
actually  belongs  to  the  officers  who  constituted  the  mess ;  and  in  the  absence  of 
authority  from  the  officers  for  a  particular  disposition,  the  fund  should  be 
deposited  in  the  Treasury  under  Bllscellaneous  Receipts. 

128. 

War  Department,  J.  A.  G.  O.,  August  9, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  with  reference  to  the  proper  dispo- 
sition to  make  of  a  fund  of  something  over  $1,300  belonging  to  the  officers  com- 
pasing  the  officers*  mess  at  Leon  Springs  Training  Camp,  Tex.  It  is  stated  in 
the  papers  that  this  officers*  mess  was  organized  in  December,  1917,  and  con- 
tinued until  May  24,  1918,  and  that  approximately  1,600  officers  were  messed 
therein  during  that  period.  The  mess  having  been  terminated  and  its  affairs 
adjusted  with  the  exception  of  the  distribution  of  this  balance,  the  question 
has  arisen,  in  view  of  the  impracticability  of  making  a  distribution  of  the 
funds  to  the  many  officers  interested  therein,  as  to  whether  the  money  can 
legally  be  turned  over  to  the  Port  Sam  Houston  Branch  of  the  Red  Cross.  It 
appears  that  the  money  has  been  deposited  in  the  Treasury,  of  the  United  States 
to  the  credit  of  the  quartermaster  at  Camp  Stanley,  Tex.,  and  it  is  desired 
that  final  disposition  be  made  of  it. 

2.  In  the  opinion  of  this  office,  the  department  has  no  authority  to  direct 
that  this  money  be  turned  over  to  the  American  Bed  Cross  at  Fort  Sam  Hous- 
ton, Tex.  It  actually  belongs  to  the  officers  who  were  members  of  the  mess 
during  the  time  it  was  accumulated,  and  in  the  absence  of  authority  from  them 
to  dispose  of  the  money  as  suggested,  and  if  it  be  impracticable  to  make  a  dis- 
tribution of  it  to  such  officers  It  is  the  opinion  of  this  office  that  the  funds 
should  be  deposited  in  the  Treasury  as  miscellaneous  receipts. 


ENLISTMENT:  Eligibility;  Citizenship. 

A  native  of  Germany  should  not  be  enlisted  upon  his  mere  statement  that 
he  was  brought  to  this  country  by  his  father,  and  that  a  few  months  before 
he  l)ecame  of  age  his  father  was  naturalized.  His  father*s  naturalization 
should  be  shown  by  a  court  certificate ;  the  man*s  affidavit  that  he  \vas  a  resi- 
dent of  the  United  States  and  under  21  at  the  time  will  be  sufficient  unless 
contradicted. 

341.1. 

August  10,  1918. 

GOYEBNMENT  AGENCIES:  Post  Exchange;  Title;  Bevoeable  Lieense  to' 
Maintain. 

An  Infantry  regiment  obtained  due  oral  permission  to  erect  and  maintain  an 
exchange  building  at  a  cantonment  and  to  dispose  of  it  in  case  of  removal. 
Subsequently  the  camp  commander  ruled  that  on  leaving  the  camp  the  organiza- 
tion must  leave  the  building  as  a  part  of  the  camp  property  belonging  to  the 
Government    The  question  of  title  of  the  building  under  the  oral  license  to 
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build  is  a  question  of  Intent  of  the  parties.  Here  the  building  apparently  be- 
longed to  the  organization  that,  with  due  authority,  constructed  it  and  It  has 
under  the  license  power  to  sell  and  remove  the  same.  Orders  of  the  camp  com- 
mander are  without  effect  in  so  far  as  they  purport  to  diminish  the  title  and 
power  of  the  organization  in  the  matter  of  the  exchange  building.  But  the  per- 
mit or  license  is  necessarily  revocable,  and  the  camp  commander  may  order 
the  removal  of  the  building  at  any  time. 

602. 

War  Department,  J.  A.  G.  O.,  August  10, 1918. — ^To  The  Adjutant  General. 

1.  You  have  referred  to  this  office  for  remark  the  accompanying  papers  relat- 
ing to  a  question  as  to  the  title  to  a  building  erected  upon  the  military  reserva- 
tion at  Camp  Sevier,  S.  C,  by  the  regimental  exchange  of  the  One  Hundred 
seventeenth  Infantry  for  its  use  as  an  exchange  building. 

2.  It  appears  that  some  time  prior  to  May  29,  1918,  exact  date  not  disclosed 
ill  tlie  papers,  the  One  hundred  seventeenth  Infantry  was  ordered  away  from 
Camp  Sevier  and  that  the  exchange  officer  requested  Mr.  A.  S.  Mills,  vice 
president  and  cashier  of  the  Fourth  National  Bank  of  Greenville,  S.  0.,  to 
dispose  of  the  building,  furniture,  and  fixtures  to  the  best  advantage  and  to 
deposit  the  proceeds  in  the  First  National  Bank  to  the  credit  of  his  exchange 
account.  About  this  time,  however,  by  General  Orders,  No.  31,  Headquarters 
Camp  Sevier,  1918,  the  commanding  general  at  Camp  Sevier  directed,  in  effect, 
that  all  buildings  or  structures  erected  or  located  on  the  reservation  and  used 
for  military  purposes  in  connection  with  Camp  Sevier,  together  with  all  im- 
provements or  additions  to  existing  buildings  or  structures  situated  upon  such 
property,  **  shall  become  and  are  the  property  of  the  United  States,  whether 
erected  or  altered  or  improved  by  persons  in  the  military  service  or  persons 
not  connected  with  such  service.**    Paragraph  2  of  the  order  reads  as  follows : 

"All  members  of  this  command  are  Informed  that  any  such  building  or  struc- 
tures erected  by  them  either  as  individuals  or  as  members  of  military  units  or 
organizations  become  and  are  Government  property,  and  the  individuals  or 
organizations  who  have  erected  or  improved  such  buildings  or  structures  shall 
have  no  claim  thereto,  or  on  other  military  organizations  who  may  hereafter 
occupy  portions  of  the  land  Included  within  this  camp,  for  reimbursement  for 
the  cost  of  such  buildings  or  for  any  improvements  made  thereon,  and  no  such 
building  or  structure  shall  be  subject  of  barter  or  sale,  but  upon  the  removal 
from  this  reservation  of  the  persons  or  organizations  who  shall  have  beon 
using  the  same  shall  be  left  as  a  part  of  the  permanent  improvements  of  the 
camp  site." 

8.  The  commanding  general  of  the  Oae  hundred  and  seventeenth  Infantry, 
Bpi'uklng  with  respect  to  the  conditions  under  which  the  building  was  erected, 
says : 

"  Before  building  this  exchange  the  commanding  officer  had  a  conversation 
with  the  Chief  of  Staff  as  to  whether,  in  the  event  of  our  move,  we  would  be 
allowed  to  sell  this  building.  He  rendered  a  decision  that  permission  was 
granted  to  ua  to  erect  this  building,  that  we  could  dispose  of  it  to  the  best 
advantage  when  we  left  Camp  Sevier,  and  that  the  money  would  go  to  the  com- 
panies of  the  One  hundred  and  seventeenth  Infantry." 

He  further  states  that  under  these  conditions  the  building  was  erected  at  a 
cost  of  about  $2,500  and  that  when  the  regiment  left  Camp  Sevier  it  was  offered 
$500  for  the  property,  which  was  not  accepted  because  it  was  considered  that 
more  could  be  obtained. 

4.  The  principle  governing  the  title  to  buildings  erected  upon  military 
reservations  under  permits  or  licenses  was  stated  by  this  office  in  an  opinion 
dated  February  2,  1915,  which  Is  reported  in  the  Digest  of  Opinions,  Judge 
Advocate  General,  1917,  page  473,  as  follows: 

"  The  question  of  title  to  buildings  erected  upon  military  reservations  under 
licenses  depends  in  each  case  upon  the  intent  of  the  parties;  that  where  li- 
censes have  been  reduced  to  writing  the  question  of  title  is  not  ordinarily 
difficult  to  determine,  the  general  rule  in  such  cases  being  that  unless  other- 
\vlse  provided  therein  the  title  may  be  assumed  to  be  in  the  licensee;  that  in 
the  case  of  verbal  licenses  or  permits,  as  in  the  instant  case,  while  the  con- 
trolling principle  Is  likewise  the  intent  of  the  parties,  such  intent  is  apt  to  be 
more  difficult  to  determine  and  must  be  gathered  from  the  statements  of  the 
parties  and  the  known  circumstances;  that  in  the  instant  case  the  fact  that 
the  company  which  erected  the  building  was  permitted  to  sell  It  indicated  that 
it  was  the  intention  of  the  parties  to  the  license  that  the  title  should  be  in  the 
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licensee,  and  hence  the  purchaser  acquired  the  vender's  titles  such  license, 
however,  being  revocable  and  the  building  subject  to  removal  at  the  pleasure 
of  the  executive  authority." 

If,  as  stated  by  the  commanding  general  of  the  One  hundred  and  seventeenth 
Infantry,  permission  was  granted  the  regiment  to  erect  this  building  upon  the 
military  reservation  with  the  understanding  that  the  exchange  could  dispose 
of  it  upon  leaving  Gamp  Sevier  as  its  own  property,  the  commanding  .general 
had  no  authority  to  make  any  order  depriving  the  regimental  exchange  of  any 
such  rights  as  it  acquired  under  the  license  or  permit.  In  so  far  as  General 
Orders,  No.  31,  Headquarters,  Camp  Sevier,  1918,  purports  to  deprive  the  regi- 
mental exchange  of  the  right  to  dispose  of  the  property  in  accordance  with  the 
conditions  upon  which  the  building  was  erected  and  maintained,  it  is,  in  the 
opinion  if  this  office,  without  effect.  But  the  permit  or  license  was  necessarily 
revocable,  and  the  commanding  officer  may,  therefore,  require  the  removal  of 
the  building  at  any  time. 


INSIGNIA  OF  MERIT:  Who  May  Wear  Them. 

An  American  officer  observing  the  testing  of  a  trench  mortar  by  French 
officers  back  of  the  French  lihes,  who  was  wounded  by  the  exploding  of  the 
mortar,  is  not  entitled  to  wear  a  wound  chevron  under  the  terms  of  General 
Orders,  No.  53,  War  Department,  1918;  for  section  4  (d)  thereof  prescribes 
that  a  wound  chevron  may  be  worn  only  for  a  wound  received  "  in  action 
with  the  enemy  or  as  a  result  of  an  act  of  the  enemy." 

421. 

War  Department,  J.  A.  G.  O.,  August  10,  1918. — ^To  The  Adjutant  General. 

1.  The  accompanying  papers  call  for  the  opinion  of  this  office  as  to  whether 
Lieut.  Col.  J.,  General  Staff,  is  entitled  to  wear  a  wound  chevron  for  a  wound 
received  by  him  January  27,  1918.  Col.  J.  describes  the  circumstances  under 
which  the  wound  in  question  was  received  as  follows : 

"  This  wound  was  received  at  Fere-en-Tardenois,  on  the  French  front,  where 
I  was  an  observer  and  was  caused  by  the  blowing  up  of  a  trench  mortar  that 
was  being  tested  for  range.  The  explosion  caused  the  death  of  seven  French 
officers  and  men  and  wounded  three  American  officers.  As  a  result  of  this 
wound  I  have  been  In  various  hospitals  for  over  six  months." 

2.  Section  4  (d)  of  General  Orders,  No.  53,  War  Department,  1918,  prescrii>es 
a  wound  chevron  to  be  worn  by  each  officer,  field  clerk,  or  enlisted  man  "  who 
has  received  or  who  may  hereafter  receive  a  wound  in  action  with  the  enemy, 
or  as  a  result  of  an  act  of  the  enemy,  which  necessitates  treatment  by  a  medical 
officer." 

It  is  clear  from  the  statement  of  facts  by  Col.  J.  that  his  wound  was  not 
received  "  In  action  with  the  enemy,"  and  the  only  question  which  remi^ns  to  be 
determined  is  whether  the  wound  was  received  "  as  the  result  of  an  act  of  the 
enemy."  It  seems  clear  that  it  was  not  the  result  of  an  act  of  the  enemy 
unless  some  antecedent  act  such  as  the  act  of  starting  the  war  be  taken  as  the 
basis  of  determination.  This  is  so  remote  that  it  is  not  believed  to  be  within 
the  intent  and  purpose  of  the  regulations.  Col.  J.  presents  an  argument  de- 
signed to  show  that  this  question  should  be  decided  in  his  favor  in  view  of  the 
character  of  his  services  and  the  conditions  under  which  the  wound  was  re- 
ceived. This  resolves  itself  into  an  argument  that  the  regulations  should  per- 
haps be  enlarged,  but  it  can  not  be  considered  a  sufficient  reason  why  the 
regulations  as  they  now  exist  should  be  so  construed  as  to  authorize  something 
entirely  without  the  scope  and  meaning  of  the  language  in  which  they  are 
drawn. 

8.  In  the  opinion  of  this  office  Col.  J  is  not  entitled  to  wear  the  wound 
chevron. 


ARTICLES  OF  WAR  112:  DiBposition  of  Estate  of  Deceased  Soldier. 

A  brother,  or  any  other  person  orally  designated  by  a  dying  soldier  to  receive 
his  effects,  is  not  a  beneficiary  within  the  meaning  of  the  one  hundred  twelfth 
article  of  war.  The  term  "  beneficiary  "  as  used  in  that  article  is  held  to  refer 
to  a  beneficiary  designated  as  such  by  a  will  which  the  law  recognizes  as 
sufficient  to  dispose  of  property;  the  term  "legal  representative"  means  an 
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executor  or  admlDistrator.  (Ops.  J.  A.  G.  220.8,  Feb.  7,  1918.)  If  either 
title  legal  represeDtatlve  or  the  wife  of  a  deceased  soldier  are  present  at  the 
time  of  his  death,  the  one  hundred  twelfth  article  of  war  authorizes  the  com- 
manding officer  of  the  place  of  command  to  permit  the  legal  representative  or 
the  widow  "to  take  possession  of  all  his  effects  then  in  camp  or  quarters/' 
It  is  the  duty  of  the  summary  court  designated  to  receive  his  effects  to  send 
them  to  the  pei^sons  named  in  the  one  hundred  twelfth  article  of  war  in  the 
order  designated.  A  brother  takes  precedence  over  a  sister.  Should  there  be 
more  than  one  brother,  the  effects  should  be  sent  to  the  elder.  The  one 
hundred  twelfth  article  of  war  •  is  not  a  statute  of  distribution.  It  simply 
provides  a  list  of  the  persons  to  whom  the  effects  of  a  deceased  soldier  may  be 
sent,  and  the  War  Department  is  relieved  of  responsibility  therefor. 

210.8.  .  . 

War  Department,  J.  A.  G.  O.,  August  12,  1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  has  transmitted  to 
this  office  a  letter  from  the  effects  quartermaster,  Port  of  Embarkation,  Hoboken, 
N.  J.,  in  which  certain  specific  questions  are  asked  relative  to  an  interpre- 
tation of  the  one  hundred  twelfth  article  of  war.  These  questions  relate  to 
the  disposition  of  the  effects  of  the  late  T.,  first  lieutenant,  Aviation  Section, 
Signal  Corps,  who  died  at  the  United  States  Army  Hospital,  Ellis  Island, 
N.  T.,  unmarried,  leaving  a  father,  mother,  five  brothers,  two  sisters,  and 
an  infant  daughter  of  a  deceased  sister  surviving  him.  A  nurse  in  attend- 
ance has  made  an  affidavit  to  the  effect  that  on  July  18,  1918,  prior  to  his  death, 
he,  while  critically  ill  but  still  in  full  control  of  his  mental  faculties,  stated 
that,  in  the  event  of  his  death,  he  desired  the  money  he  had  in  his  possession 
in  the  hospital  turned  over  to  a  brother  to  whom  he  had  telegraphed  in 
Chicago  and  who  was  en  route  to  visit  him.  An  administrator  of  his  estate 
has  been  appointed.  Under  this  state  of  facts  the  effects  quartermaster  asks 
the  following  questions : 

(a)  Is  the  brother  or  any  other  person  named  to  receive  the  effects,  by  a 
dying  soldier,  under  the  circumstances  stated  above,  a  beneficiary  under  the 
meaning  of  article  of  war  112?  And  if  so,  is  the  person  so  entitled  to  take 
precedence  of  all  others? 

(&)  What  does  "legal  representative"  mean  in  the  one  hundred  twelfth 
article  of  war?  If  it  means  an  executor  or  administrator,  must  the  effects  be 
given  to  the  wife  instead  of  the  legal  representative? 

(c)  Under  the  one  hundred  twelfth  article  of  war,  must  the  effects  be  given 
to  the  father  rather  than  to  the  parents? 

(d)  In  this  case,  if  the  deceased  had  left  no  parents  and  no  administrator 
had  been  appointed,  would  the  brothers  taken  precedence  over  the  sisters,  and 
would  the  eldest  take  precedence  over  the  others? 

(e)  Is  a  child  of  a  deceased  brother  or  sister  to  be  ignored  under  the  one 
hundred  twelfth  article  of  war,  though  an  act  of  Congress  providing  for  the 
order  of  distribution  makes  provision  for  such  deceased  child? 

(f)  Does  the  one  hundred  twelfth  article  of  war  simply  provide  for  the 
convenience  of  transmission  of  the  effects,  or  does  it  determine  the  order  of 
distribution 

2.  These  questions  will  be  answered  in  the  order  stated. 

(a)  A  brother  or  any  other  person  verbally  designated  by  a  dying  soldier  to 
receive  his  effects  is  not  a  beneficiary  under  the  meaning  of  the  one  hundred 
twelfth  article  of  war.  The  term  "  beneficiary  "  as  used  in  that  article  is  held 
to  refer  to  a  beneficiary  designated  as  such  by  a  will  which  the  law  recognizes 
as  sufficient  to  dispose  of  property. 

(&)  The  term  "legal  representative"  as  used  in  the  one  hundred  twelfth 
article  of  war  means  an  executor  or  administrator.  (Ops.  J.  A.  G.,  220.8, 
Feb.  7,  1918.)  If  both  the  legal  representative  and  the  wife  of  a  deceased 
soldier  are  present  at  the  time  of  his  death  the  one  hundred  twelfth 
article  of  war  authorizes  the  commanding  officer  of  the  place  of  command  to 
permit  the  legal  representative  or  the  widow  "  to  take  possession  of  all  his 
effects  there  in  camp  or  quarters." 

(c)  Except  where  the  legal  representative  or  widow  of  the  deceased  is 
present  at  the  time  of  death  of  a  soldier  and  is  allowed  to  take  possession  of  all 
his  effects  then  in  camp  or  quarters,  it  is  the  duty  of  the  summary  court,  desig- 
nated to  receive  his  effects,  to  send  them  to  the  persons  named  in  the  one  hun- 
dred and  twelfth  article  of  war  in  the  order  designated.    In  the  case  in  ques- 
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tlon  a  legal  representative  having  been  appointed  the  effects  should  be  sent  to 
such  legal  representative. 

(d)  A  brother  takes  precedence  over  a  sister.  Should  there  be  more  than 
one  brother,  the  effects  should  be  sent  to  the  elder. 

(e)  The  one  hundred  and  twelfth  article  of  war  is  not  a  statute  of  distribu- 
tion. It  simply  provides  a  list  of  the  persons  to  whom  the  effects  of  a  deceased 
soldier  may  be  sent  and  the  War  Department  relieved  of  responsibility  there- 
for. 

if)  The  answer  to  this  question  is  included  in  the  answer  to  (e)  above. 


INSIGNIA  OF  MEBIT :  Serrlee  Cherron,  Bed  Cross  Worker. 

An  applicant  for  the  right  to  wear  the  service  chevron  bases  his  claim  on  his 
service  as  deputy  commissioner  of  the  American  Red  Cross  for  the  Kingdom  of 
Italy,  which  service  carried  with  it  the  "assimilated  rank  of  major  in  the 
United  States  Army."  The  foregoing  facts  do  not  bring  the  applicant  within 
the  language  of  General  Orders,  No.  53,  War  Department  1918,  to  wit :  "  Officer, 
field  clerk,  and  enlisted  man." 

421. 

War  Department,  J.  A.  G.  C,  August  12,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  asks  the  opinion  of 
this  office  as  to  whether  Maj.  R.,  United  States  Army,  is  entitled  to  wear  the 
b'lie  service  chevron  authorized  by  section  IV  (c),  of  General  Orders,  No.  53, 
War  Department  1918. 

The  service  upon  which  Maj.  R.  bases  his  claim  to  the  blue  service  chevron 
was  rendered  by  him  while  deputy  commissioner  of  the  American  Red  Cross 
for  the  Kingdom  of  Italy.  He  states  that  this  appointment  **  carried  with  it  the 
assimilated  rank  of  major  in  the  United  States  Army,*'  and  gives  it  as  his 
belief  that  in  view  of  this  assimilated  rank  he  is  entitled  to  wear  a  service 
chevron  for  the  period  spent  by  him  in  France  and  Italy. 

He  has  since  been  appointed  a  major  in  the  United  States  Army,  but  lias 
rendered  no  service  in  this  capacity  in  the  theater  of  operations. 

2.  The  order  cited  above  prescribes  war-service  chevrons  "to  be  worn 
•  ♦  •♦  by  each  officer,  field  clerk,  and  enlisted  man,  etc."  Obviously,  the 
right  to  the  chevron  can  be  acquired  by  service  in  a  theater  of  operations  only 
by  officer,  field  clerk,  or  enlisted  man.  The  words  "officer,  field  clerk,  and 
enlisted  man,"  as  used  in  statutes  or  regulations  pertaining  to  the  Military- 
Establishment,  have  well  defined  and  understood  meanings.  Maj.  R.  was  not, 
by  virtue  of  his  appointment  as  deputy  commissioner  of  the  American  Red 
Cross,  an  officer,  field  derk,  or  enlisted  man  within  the  meaning  of  the  regula- 
tions, and  could  not  as  such  acquire  the  right  to  wear  the  war-service  chevron. 


INSIGNIA  OF  MERIT:  Wound  Cheyrons. 

An  officer  in  the  Philippine  Constabulary  is  not  an  officer  in  the  Army  of  the 
United  States  and  is  not  entitled  to  wear  the  wound  chevron  for  wounds  re- 
ceived in  action  with  the  Moros. 

421. 

War  Department,  J.  A.  G.  O.,  August  12,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  present  the  following  question:  Does  section 
IV  (d)  General  Orders,  No.  53,  War  Department,  1918,  authorize  the  wearing 
of  the  woimd  chevron  therein  prescribed  by  an  officer  who  received  a  wound 
while  serving  as  a  commissioned  officer  in  the  Philippine  Constabulary? 

This  inquiry  arises  in  the  case  of  S.,  captain,  Field  Artillery,  who  states 
that  during  the  spring  of  1908,  "  he  was  wounded  while  serving  as  a  lieutenant 
in  the  Philippine  Constabulary  on  an  expedition  against  hostile  Moros  on  the 
Island  of  Bassilan,  and  received  treatment  at  the  military  hospital  at  Zam- 
boanga  by  Lieut.  Col.  Thomas  S.  Bratton,  Medical  Department." 

2.  General  Orders,  No.  53,  supra,  authorizes  the  wound  chevron  to  be  worn 
"  by  each  officer,  field  clerk,  and  enlisted  man  who  has  received  or  who  may 
hereafter  receive  a  wound  in  action  with  the  enemy,  or  as  a  result  of  an  act 
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of  the  enemy,  which  necessitates  treatment  by  a  medical  officer."  The  word 
"  officer  "  as  here  used  means,  of  course,  an  officer  in '  the  military  service  of 
the  United  States.  While  serving  in  the  Philippine  Constabulary,  Capt.  S. 
was  not  an  officer  in  the  military  service  of  the  United  States  for  the  reason 
that  the  Constabulary  is  a  local  police  force  and  not  a  part  of  the  Army  of 
the  United  States. 

3.  It  is  therefore  the  opinion  of  this  office  that  he  is  not  entitled  to  the 
wound  chevron  for  a  wound  received  by  him  while  serving  as  an  officer  of  the 
Philippine  Constabulary. 


OFFICE :  Eligibility  of  Alien  to  Appointment  In  National  Army. 

An  alien  in  the  Army  was  discharged  as  ^n  enlisted  man  to  enable  him  to 
be  commissioned  in  the  National  Army.  After  the  commission  has  been  issued 
to  him  and  he  has  accepted  and  qualified,  the  only  way  to  remove  him  from 
office  is  by  regular,  lawful  methods.  That  he  was  an  alien  does  not  invalidate 
his  commission  or  impeach  his  right  to  hold  the  office  In  the  National  Army. 

210.1. 

War  Department,  J.  A.  G.  O.,  August  12, 1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  to  this  office  the  question  of 
the  rights  and  status  of  Second  Lieut.  R.,  a  member  of  the  American  Expeili- 
tlonary  Forces  in  France,  who  was  discharged  as  an  enlisted  man  to  enable  him 
to  accept  a  commission  as  second  lieutenant.  Statistical  Division,  Adjutant 
General's  Department,  National  Army,  March  8,  1918,  but  whose  appointment  as 
such  was  revoked  March  14,  1918,  because  he  was  not  a  citizen  of  the  United 
States. 

It  appears  from  the  papers  in  reference  that  on  March  3,  1918,  Gen.  Pershing 
cabled  the  War  Department  recommending  R.  for  such  appointment  as  a  second 
lieutenant,  and  stating  expressly  that  he  was  not  a  citizen  of  the  United  States ; 
that  on  March  8, 1918,  The  Adjutant  General  of  the  Army,  at  Washington,  D.  C, 
cabled  Gen.  Pershing  that — 

"R.  appointed  second  lieutenant,  Statistical  Division,  Adjutant  General's 
Department,  National  Army," 

and  that  R.  was  notified  March  11,  1918,  that  he  was  so  appointed ;  and  that  he 
thereupon,  as  requested,  duly  accepted  such  appointment  and  qualified  by  filing 
the  oath  of  office.  It  further  appears  that  on  March  14, 1918,  The  Adjutant  Gen- 
eral of  the  Army,  at  Washington  D.  C,  cabled  Gen.  Pershing,  saying : 

"  Disregard  appointment  R. ;  commission  canceled ;  not  a  citizen." 

2.  In  view  of  the  discharge  of  this  man  to  enable  him  to  accept  an  appoint- 
ment as  second  lieutenant  the  following  questions  arise:  (a)  Is  this  discharge 
revocable?  (&)  Can  an  appointment  duly  made  be  recalled  by  the  appointing 
power  because  of  subsequent  discoveries  suggesting  ineligibility? 

3.  The  law  is  well  settled,  as  the  opinions  of  this  office  have  uniformly  held, 
that  when  an  order  has  been  duly  issued  discharging  a  man  from  the  military 
service  It  can  not  be  revoked,  unless  It  was  obtained  by  fraud.  Such  an  order 
can  not  be  annulled.  The  officer  or  enlisted  man  so  discharged  from  the  mlli- 
taiT  service  can  be  restored  only  by  a  new  appointment  or  enlistment,  as  the 
case  may  be  (Dig.  Ops.  J.  A.  G.  1912,  pp.  455,  456). 

4.  As  to  the  effect  of  an  appointment,  it  is  complete  as  soon  as  the  appoint- 
ing power  has  designated  the  person  chosen  to  fill  the  office.  This  must  be 
true,  since  an  appointment  Is  nothing  more  than  a  choice  by  the  appointing 
power  in  the  exercise  of  an  executive  discretion  of  the  person  to  be  appointed. 
The  Issue  of  a  commission,  while  it  evidences  the  appointment,  is  nothii^g  more 
than  a  ministerial  act.  After  the  act  of  appointment  is  completed,  the  power 
of  the  appointing  authority  is  exhausted.  The  appointing  power  can  not 
revoke  the  appointment  and  substitute  another  in  its  place.  In  fact,  it  has 
beer  stated  by  many  courts  of  last  resort  in  the  United  States,  that  the  only 
exception  to  this  statement  Is  in  the  case  of  appointments  by  legislative  bodies, 
whose  actions  like  other  legislative  business,  is  treated  and  governed  by  or- 
dinary legislative  rules.  This  principle,  that  when  the  appointing  power  has 
once  exercised  this  function,  It  has  no  more  control,  was  enunciated  and  settled 
in  the  jurisprudence  of  this  country  In  the  famous  case  of  Marbury  v.  Madison 
(1  Oranch  187). 
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Gitizeofihip  la  not  a  requirement  for  appointment  In  the  National  Army.  In 
an  opinion  by  this  office  nnder  date  of  January  7,  1918  (Op&  J.  A.  Q.  210.11) » 
it  was  held: 

"None  but  citizens  of  the  United  States  may  be  commissioned  in  the 
Officers*  Beserve  Corps.  There  is  no  such  limitation  upon  the  granting  of 
commissions  in  the  National  Army." 

The  question  as  to  the  legality  of  the  appointment  of  R.  can  therefore  be  elim- 
inated, as  alienage  in  his  case  is  not  a  statutory  disqualification. 

Therefore,  when  the  appointing  power  has  acted,  its  choice  is  completed.  It 
has  no  authority  to  rescind  and  this  is  especially  true  where  the  appointee 
has  signified  his  acceptance  or  has  done  any  act  in  recognition  "thereof ,  as  In 
this  case,  the  proceeding  to  obey  orders  Issued  in  recognition  of  the  appoint- 
ment. 

5.  Accordingly,  I  am  of  the  opinion  that  the  discharge  of  R.  as  an  enlistcsd 
man  to  enable  him  to  accept  the  appointment  of  second  lieutenant  in  the  Na- 
tional Army  is  final  and  can  not  be  amended  or  revoked ;  that  his  appointment 
to  the  office  of  second  lieutenant  Statistical  Division,  Adjutant  Grcnerars  De- 
partment, National  Army,  having  been  completed,  can  not  be  rescinded  by  the 
appointing  authority,  and  that  he  can  be  removed  from  such  office  by  resorting 
to  the  procedure  established  by  law  for  the  removal  of  officers;  and  the  mere 
fact  that  he  was  not  a  citizen  at  the  time  he  was  so  appointed,  in  no  way 
impeaches  his  right  to  hold  the  office,  the  question  of  eligibility,  if  any,  having 
been  foreclosed  by  the  action  of  the  appointing  power. 


S£L£€TIY£  DRAFT  ACT:  Biselpllne;  Gonsoientioiu  Objeetors. 

A  draftee  who  refuses  to  sign  his  name  to  any  of  the  papers  incident  to  his 
induction  into  service  may  be  subjected  to  trial  by  court-martial  therefor.  He 
is  obliged  to  "  furnish  such  information  and  to  render  such  assistance  as  may 
be  necessary  to  complete  the  original  entries  of  all  records  relating  to  his  induc- 
tion into  the  service."  But  he  should  be  "informed  that  such  action  on  his 
part  will  not  in  any  way  prejudice  his  status  as  a  conscientious  objector." 
Letter  of  instructions,  The  Adjutant  General's  Office,  July  80,  1018. 

827.8.  August  12,  19ia 

From :  The  Office  of  the  Judge  Advocate  GeneraL 
To:  The  Acting  Judge  Advocate,  Headquarters,  Provisional  Depot  for  Ck)rps 

and  Army  Troops,  Camp  Wadsworth,  S.  O. 
Subject:  Conscientious  objectors. 

1.  Receipt  is  acknowledged  of  your  letter  of  the  sixth  Instant  in  reference  to 
the  amenability  to  trial  of  certain  drafted  men  who  refuse  "  to  sign  their  names 
to  any  of  the  papers  incident  to  their  induction  into  service,  such  as  the  enlist- 
ment and  assignment  card,  and  the  identification  record  card,  upon  the  ground 
that  they  are  conscientious  objectors." 

2.  It  is  the  opinion  of  this  office  that  nothing  contained  in  the  letter  of  instruc- 
tions of  July  30,  1918,  The  Adjutant  GeneraFs  office,  was  intended  to  forbid 
the  bringing  to  trial  of  men  who  refuse,  on  the  ground  of  conscientious  objectors 
to  war,  to  sign  the  papers  referred  to.  On  the  contrary,  paragraph  12  (&)  of 
the  letter  in  question  expressly  states  that  a  drafted  man  of  the  dass  therein 
mentioned  "  shall  be  required  to  furnish  such  information  and  to  render  such 
assistance  as  may  be  necessary  to  complete  the  original  entries  of  all  records 
relating  to  his  induction  into  the  service,  but  will  be  informed  that  such  action 
on  his  part  will  not  in  any  way  prejudice  his  status  as  a  conscientious  objector." 
Inasmuch  as  the  only  mode  in  which  the  original  entries  of  record  can  be  prop- 
erly completed  Is  by  procuring  the  signature  of  the  soldier  to  the  papers  in  ques- 
tion It  seems  to  follow  that  the  language  above  quoted  had  this  very  thing  in  con- 
templation. 

3.  Each  of  the  men  should  be  advised,  pursuant  to  the  paragraph  referred  to, 
that  the  signing  of  these  papers  will  not  In  any  way  prejudice  his  status  as  a 
conscientious  objector. 

APPROPRIATIONS:  Field  Servlee;  Employees  in  Washington. 

The  Washington  District  Ordnance  Office,  the  headquarters  for  the  district, 
including  the  District  of  Columbia,  Maryland,  Virginia,  and  the  South  Atlantic 
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States,  is  separate  and  distinct  from  the  office  of  the  Chief  of  Ordnance  of  the 
War  Department.  The  mere  fact  that  this  district  office  is  located  In  Washing- 
ton does  not  prevent  the  transfer  of  men  from  the  office  of  the  Chief  of  Ordnance 
to  the  district  office  and  placing  the  transferees  on  the  rolls  for  payment  out  of 
appropriations  for  field  service. 

321.8. 

War  Department,  J.  A.  6.  O.,  Angnst  18, 1918. — To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  is  requested  in  the  accompanying  communication 
from  the  Chief  of  Ordnance  as  to  whether  certain  employees  who  are  to  be  trans- 
ferred from  the  Inspection  Division,  Ordnance  Office,  to  the  Washington  District 
Ordnance  Office,  "  should  be  considered,  when  so  transferred,  as  on  the  Ordnance 
Department  at  Large  roll  and  accordingly  placed  on  that  roll."  In  other  words, 
the  question  is  whether  the  Washington  DliBtrict  Ordnance  Opce  is  to  be  classed 
as  field  service  so  that  the  employees  of  that  office  will  be  employees  of  the  Ord- 
nance Department  at  Large,  rather  than  employees  of  the  War  Department  In 
Washington. 

2.  The  activities  of  the  Washington  District  Ordnance  Office  were  defined  In  a 
general  way  in  a  previous  request  from  the  Chief  of  Ordnance  for  an  opinion 
of  this  office  "  upon  the  distinction  between  the  Ordnance  Office  and  the  Ordnance 
Department  at  Large,"  to  which  this  office  replied,  under  date  of  July  18,  1918 
(Opa  J.  A.  G.  321.8).  In  describing  the  activities  of  the  Washington  District 
Ordnance  Office  in  that  request  It  was  stated  that  there  had  been  established 
throughout  the  country  ordnance  districts  with  headquarters  in  Boston,  New 
York,  Philadelphia,  Pittsburgh,  and  several  other  cities,  Including  Washington, 
D.  C,  "through  which  district  offices  various  matters  relating  to  production, 
finance,  property,  inspection,  and  personnel  are  handled,  instead  of  from  Wash- 
ington." It  was  further  stated  that  the  Washington  district  embraces  Mary- 
land, Virginia,  and  the  South  Atlantic  States,  the  headquarters  of  this  district 
being  in  Washington,  D.  C. 

3.  If  the  Washington  District  Ordnance  Office  Is  separate  and  distinct 
from  the  office  of  the  Chief  of  Ordnance  as  an  organization  and,  like  the  other 
district  ordnance  offices  throughout  the  country,  its  activities  are  limited  to  a 
territorial  division,  I  see  no  reason  why  the  employees  of  that  office  should  not 
be  classed  as  employees  of  the  Ordnance  Department  at  Large  and  accordingly 
placed  upon  the  roll  of  the  Ordnance  Department  at  Large.  The  fact  that  the 
headquarters  of  the  Washington  District  are  located  in  the  District  of  Columbia 
should  not  be  a  factor  in  determining  how  these  employees  should  be  classed, 
1.  e.,  as  to  whether  they  should  be  classed  as  employees  of  the  War  Department 
as  an  executive  department  or  employees  of  the  Ordnance  Department  at  Large. 
I  think  the  determining  factor  is  the  character  <of  their  duties,  which,  of  course, 
depends  upon  the  nature  of  the  activities  of  the  ordnance  district  office.  These, 
it  is  assumed,  are  all  subject  to  the  general  supervision  of  the  office  of  the  Chief 
of  Ordnance.  In  other  words,  the  various  district  ordnance  offices  are,  it  is 
understood,  subsidiary  to  the  office  of  the  Chief  of  Ordnance,  and  carry  on  their 
activities.  In  the  field,  under  the  general  supervision  of  the  Chief  of  Ordnance. 
With  this  understanding  of  the  facts,  it  is  the  opinion  of  this  office  that  the 
employees  of  the  various  district  ordnance  offices,  including  those  of  the  Wash- 
ington district,  should  be  classed  as  employees  of  the  Ordnance  Department  at 
Large  and  placed  on  the  rolls  accordingly. 


DISCIPLINE:  Gonrts-Martial ;  Jurisdietioii. 

A  division  commander  has  court-martial  jurisdiction  within  his  division  by 
virtue  of  the  eighth  article  of  war.  A  camp  commander  has  jurisdiction  in  his 
camp  by  virtue  of  General  Orders,  No.  19,  War  Department  1918,  and  General 
Orders,  No.  56,  War  Department,  1918.  Generally,  the  division  commander  is 
the  camp  commander,  but  that  is  not  always  so.  Cases  outside  the  division 
should  be  referred  to  the  camp  commander ;  also  cases  that  may  extend,  either 
In  their  trial  or  in  the  sentence  to  be  imposed,  beyond  the  time  when  the  division 
commander  is  likely  to  be  stationed  at  the  camp.  This  may  possibly  mean  the 
turning  over  of  a  case  by  a  division  commander  to  himself  in  another  capacity, 
to  wit,  as  camp  commander,  in  order  to  give  his  successors  as  camp  commanders 
proper  jurisdiction.  Indeed,  camp  commanders  were  given  this  jurisdiction  to 
obviate  the  difficulty  of  final  disposition  of  cases  pending  each  time  a  division 
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moved  out  of  camp.  The  division  judge  advocate  ia  not  ipso  facto  Judge  advo* 
cate  for  the  camp,  but  he  may  be  so  appointed  by  competent  authority.  Where  a 
division  commander  Is  acting  as  camp  commander,  as  a  matter  of  policy,  divi- 
sional courts  ought  to  be  made  up  wholly  of  officers  within  the  division; 
although,  of  course,  officers  making  up  courts  for  the  trial  of  a  member  of  the 
division  or  of  any  other  organization  within  the  camp  may  be  detailed  from  any 
organization  within  the  camp. 

250.4. 

August  13,  1918. 
From :  The  Office  of  the  Judge  Advocate  GeneraL 
To :  The  Camp  Judge  Advocate. 
Subject :  General  court-martial  jurisdiction. 

1.  In  your  communication  of  the  7th  instant,  after  reciting  the  fact  that  the 
commanding  general,  Camp  Meade,  Md.,  has  issued  a  special  order  appoint- 
ing a  general  court-martial  composed  of  members  of  the  Seventeenth  Infantry, 
which  is  understood  to  be  a  component  part  of  the  Eleventh  Division,  now  organiz- 
ing at  that  camp,  and  that  there  has  been  referred  to  this  court  a  case  in  which 
the  accused  is  also  a  member  of  this  organization,  you  ask  two  questions,  as 
follows : 

"(a)  Should  such  an  order  appointing  this  court  be  Issued  by  the  command- 
ing genera]  in  his  capacity  as  commanding  officer  of  the  Eleventh  Division  or  in 
his  capacity  as  commander  of  the  camp,  such  officer,  as  it  is  understood,  now 
acting  in  both  capacities? 

"(6)  Was  it  the  purpose  of  paragraph  3,  General  Orders,  No.  56,  War  De- 
partment, 1918,  a  copy  of  which  is  hereto  attached,  to  limit  the  authority  of  a 
division  commander,  as  recognized  In  an  opinion  of  the  Judge  Advocate  General 
March  22,  1918,  a  copy  of  the  syllabus  of  which,  as  it  appears  in  the  Digest 
of  Opinions  Judge  Advocate  Greneral,  March,  1918,  pages  13,  14,  is  hereto 
attached,  to  cases  arising  within  his  command,  or  to  make  the  authority  of  a 
camp  commander  only  concurrent  with  that  of  a  division  commander  wilh 
regard  to  all  soldiers  not  belonging  to  the  division  but  subject  to  military  law 
and  serving  in  the  camp?  " 

2.  There  is  a  clear  distinction  between  the  authority  of  a  division  commander 
and  that  of  a  camp  commander  in  the  matter  of  convening  general  courts- 
martial.  The  former  acts  directly  under  authority  conferred  by  statue,  eighth 
article  of  war;  the  latter  under  an  authorization  by  the  President,  provided  for 
In  the  same  article  and  contained  in  General  Orders,  Nos.  19  and  56,  War  Depart- 
ment, 1918.  In  the  absence  of  such  authority  a  camp  commander,  as  such,  has 
no  general  court-martial  jurisdiction.  Under  General  Orders,  Nos.  56  and  137, 
War  Department,  1917,  division  commanders  at  the  various  camps  established 
in  the  United  States  were  given  jurisdiction  over  all  troops  stationed  thereat, 
whether  the  same  constituted  a  part  of  their  divisions  or  not.  As  matters  now 
stand  the  commanding  officer  of  a  division  located  at  a  particular  camp  Is 
usually  the  camp  commander,  but  it  is  understood  that  this  is  not  necessarily  the 
case  and  that  there  is  at  least  one  camp  where  the  camp  commander  is  senior  to 
the  division  commander.  Where  the  division  commander  is  also  the  camp  com- 
mander he  may  convene  a  general  court-martial,  either  under  his  authority 
as  division  commander  or  under  that  conferred  upon  him  as  camp  commander. 
Cases  which  arise  in  that  part  of  his  command  not  a  component  part  of  his 
division  should  be  referred  by  him  to  courts  convened  in  his  capacity  as  camp 
commander.  Cases  arising  in  his  tactical  division  should  ordinarily  be  referred 
to  courts  organized  therein.  If  a  division  commander  believes  that  a  case 
arising  in  his  division  can  not  be  finally  disposed  of  before  the  division  is 
moved  elsewhere,  and  if  the  case  is  such  that  the  sentence  to  be  expected  would 
involve  a  long  term  of  confinement,  the  division  commander  should  ordinarily 
turn  such  a  case  as  this  over  to  the  camp  commander  for  trial  under  the  author- 
ity contained  in  General  Orders,  No.  56,  supra.  The  practical  necessity  for 
establishing  the  court-martial  jurisdiction  of  camp  commanders  Is  found  in  the 
fact  that  a  camp  commander  who  succeeds  to  court-martial  jurisdiction  under 
the  provisions  of  General  Orders,  No.  19,  War  Department,  1918,  or  who  hns 
such  jurisdiction  conferred  upon  him  by  General  Orders,  No.  56,  War  Depart- 
ment, 1918,  does  not  stand  to  a  previous  division  commander  at  that  camp  In 
the  relation  of  the  "  officer  commanding  for  the  time  beinp  "  witldn  the  mean- 
ing of  the  forty-sixth  article  of  war.  It  was  anticipated  that  the  difficulty 
encountered  in  making  final  disposition  of  cases  referred  to  courts-martial 
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convened  by  a  division  commander  might  frequently  be  obviated  if  such  cases 
were  referred  to  courts  convened  by  the  camp  commander,  for  one  camp  com- 
mander is  the  successor  in  command  of  another  at  the  same  camp,  and  so  the 
•'  officer  commanding  for  the  time  being  "  within  the  meaning  of  the  forty-slxtli 
article  of  war. 

3.  Applying  these  general  considerations  to  the  questions  asked  by  you,  question 
(a)  should  be  answered  as  follows:  The  man  to  be  tried  being  a  member  of  the 
Eleventh  Division,  he  should  ordinarily  be  tried  by  a  court  convened  by  the 
division  commander  as  such.  If  the  division  commandeir,  however,  should  be- 
lieve that  the  punishment  to  be  expected  would  call  for  a  long  term  of  con- 
finement or  for  any  other  sufficient  reason  should  desire  to  take  such  action,  he 
may  direct  this  man  to  be  turned  over  to  the  commanding  officer  of  the  camp 
at  which  his  division  is  serving;  that  is,  to  himself  in  another  capacity,  for 
trial  by  general  court-martial,  transmitting  to  such  officer  the  charges  and  all 
papers  in  the  case. 

Question  (&)  is  sufficiently  answered  by  the  general  observations  made  above. 


PAT  AND  ALLOWANCES:  Field  Clerks;  Bations  While  on  Daty  in  the 
Field. 

Under  act  of  August  29,  1916  (39  Stat.  619,  625),  Army  field  clerks  and  field 
clerks.  Quartermaster  Corps,  are  entitled  to  receive  the  same  allowances  as 
theretofore  allowed  by  law  to  pay  clerks,  Quartermaster  Corps.  The  Army 
appropriation  act  of  July  9,  1918  (40  Stat.  845,  853),  is  to  the  same  eflPect.  But 
pay  clerks,  Quartermaster  Corps,  were,  by  act  of  March  3,  1911  (36  Stat.  1037, 
1044),  entitled  to  allowances  the  same  as  provided  by  law  for  Navy  paymaster 
clerks  on  shore  duty,  and  Navy  paymaster  clerks  have  never  been  entitled  to 
rations  at  public  expense.  There  is,  therefore,  no  authority  in  law  to  furnish 
rations  to  Army  field  clerks  on  duty  in  the  field. 

211.25.  9 

War  Department,  J.  A.  G.  O.,  August  13,  1918. — ^To  The  Adjutant  General. 

You  request  the  opinion  of  this  office  upon  the  question  of  furnishing  rations 
to  Army  field  clerks  and  field  clerks,  Quartermaster  Corps,  who  are  on  duty  in 
the  field  with  troops  in  the  United  States  and  abroad.  Rations  having  hereto- 
fore been  furnished  to  those  Army  field  clerks  on  duty  in  the  field  who  were 
not  entitled  to  the  allowances  authorized  under  the  act  of  August  29,  1916  (39 
Stat.  619,  625),  after  12  years  of  service,  the  question  arises  as  to  whether,  in 
view  of  the  provision  in  the  Army  appropriation  act  approved  July  9,  1918 
(40  Stat.  845,  853),  granting  the  same  allowances  to  all  Army  field  clerks 
during  the  present  emergency,  there  is  any  authority  now  to  furnish  such  clerks 
with  rations  at  public  expense. 

.  The  act  of  August  29,  1916,  supra,  creating  the  positions  of  Army  field  clerk 
and  field  clerk,  Quartermaster  Corps,  provided  that  after  having  the  services 
therein  specified  such  clerks  "  shall  receive  the  same  allowances,  except  retire- 
ment, as  heretofore  allowed  by  law  to  pay  clerks,  Quartermaster  Corps."  The 
provision  in  the  Army  appropriation  act  mentioned  above  reads  as  follows : 

"That  during  the  present  emergency  Army  field  clerks  shall  have  the  same 
allowances  and  benefits  as  heretofore  allowed  by  law  to  pay  clerks,  Quartermas- 
ter Corps,  not  including  retirement." 

The  latter  provision  extended  to  all  Army  field  clerks  during  the  present 
emergency  the  same  allowances  and  benefits  as  had  theretofore  been  received 
only  by  those  Army  field  clerks  who  had  had  the  requisite  12  years*  service  pre- 
scribed in  the  act  of  August  29,  1916,  supra.  As  to  those  clerks  who  had  had 
the  requisite  12  years'  service,  this  office  has  heretofore  held  that  they  were 
not  entitled  to  be  subsisted  at  public  expense  while  on  duty  in  the  field  with 
troops;  and  as  to  those  Army  field  clerks  who  had  not  had  the  requisite  12 
years*  service  to  entitle  them  to  the  allowances  formerly  received  by  pay  clerks, 
Quartermaster  Corps,  it  was  held  that  they  came  within  the  provisions  of  Army 
iCegulations  733,  providing  for  the  payment  of  traveling  and  other  expenses  of 
employees.  The  reason  for  this  distinction  is  this:  Those  clerks  who  had  had 
the  requisite  12  years*  service  and  were  entitled  to  the  allowances  fonnerly 
received  by  pay  clerks.  Quartermaster  Corps,  were  entitled  to  receive  mileage 
when  traveling  without  troops  under  competent  orders,  and  the  same  allowance 
of  quarters  as  a  second  lieutenant,  or  commutation  thereof,  these  being  allow- 
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ances  formerly* received  by  pay  clerks,  Quartermaster  Corpa  They  were  not 
and  are  not  entitled  to  subsistence  at  public  expense  for  the  reason  that  the 
statute  provides  that  they  shall  have  the  same  allowances  and  benefits  as  "  here- 
tofore allowed  by  law  to  pay  clerks,  Quartermaster  Corps,  exclusive  of  retire- 
ment," and  the  latter  were  never  entitled  to. and  did  not  receive  subsistence  at 
public  expense.  The  allowances  of  pay  clerks.  Quartermaster  Corps,  wete  pre- 
scribed by  the  act  of  March  3,  1911  (36  Stat.  1037,  1044),  to  be  "  the  same  as 
provided  by  law  for  Navy  paymasters'  clerks  on  shore  duty."  This  office  has  been 
advised  informally  that  the  Navy  paymaster's  clerks  on  shore  duty  have  not 
been  entitled  under  the  law  to  be  subsisted  at  public  expense.  It  follows, 
therefore,  that  there  is  now  no  authority  to  furnish  rations  at  public  expense 
to  Army  field  clerks  who  are  on  duty  in  the  field  during  the  present  emergency. 
By  reason  of  the  recent  provision  of  the  Army  appropriation  act  of  July  9, 
1918,  referred  to,  they  are  not  entitled  to  be  provided  for  under  Army  regula- 
tion 733.  Neither  is  there  any  authority  for  payment  to  them  of  a  per  diem  in 
lieu  of  subsistence.  They  are  entitled  to  the  regular  compensation  of  their 
positions  and  mileage  when  traveling  under  competent  orders  without  troops 
and  to  quarters  or  commutation  thereof.  If  more  is  to  be  allowed,  it  is  the 
view  of  this  office  that  It  will  have  to  be  authorized  by  Congress.  The  same  is 
true  of  the  field  clerks,  Quartermaster  Corps,  whose  status  as  respects  allow- 
ances is  the  same  as  that  of  Army  field  clerks. 


PAY  AND  ALLOWANCES:  Recnllstment  Pay. 

Previous  service  in  the  Navy  and  honorable  discharge  therefrom  will  not 
count  in  a  subsequent  enlistment  in  the  Army  toward  reenlistment  pay,  as  the 
act  of  May  11,  1908  (35  Stat  106,  109),  gives  this  advantage  only  to  honorably 
discharged  soldiers. 

242.1.  Ai^XJST  13,  1918. 

My  Deab  Senator:  I  beg  to  acknowledfre  tbo  receipt  of  yoilr  letter  of  the 
fifth  instant,  inviting  attention  to  an  inclosed  communication  from  Pvt.  C, 
351st  Motor  Truck  Company,  Quartermaster  Corps,  Camp  Hill,  Newport  News, 
Va.,  and  requesting  that  you  be  advised  whether  he  is  entitled  to  increased  pay 
on  account  of  previous  enlisted  service  in  the  Navy.  Pvt.  C.  states  that  he 
served  in  the  United  States  Navy  from  December  21,  1904,  to  December  20.  1908, 
and  was  honorably  discharged  therefrom  as  swond-dass  private.  He  further 
states  that  he  enlisted  in  the  Army  on  June  27,  1918. 

Under  the  act  of  May  11,  1908  (35  Stat.  106,  109),  any  soldier  honorably  dis- 
charged at  the  termination  of  his  first  or  any  succeeding  enlistment,  who  re- 
enlists  after  the  expiration  of  three  months,  is  entitled  to  be  classed  as  in  his 
second  enlistment  for  purpose  of  reenlistment  pay.  This  does  not  authorize  the 
<'0iinMng  of  prior  service  in  the  Navy.  The  Comptroller  of  the  Treasury  so 
heM  in  construing  a  similar  provision  in  Revised  Statutes,  section  1284.  This 
office  finds  no  subsequent  legislation  under  which  prior  service  In  the  Navy  nmy 
be  counted  in  computing  continuous  service  or  reenlistment  pay  in  the  Army. 


SELECTITE  DRAFT  ACT:  Refusal  to  Sigu  Papers;  Conrt-MartlaL 

In  the  absence  of  claim  of  alienage  and  of  diplomatic  Intervention,  nondeclar- 
ant  aliens  should  be  tried  by  court-martial  for  refusal  to  obey  orders  to  sicm 
enlistment  cards  and  other  papers  necessary  to  complete  their  military  ivcord. 

250.4.  August  13,  1918. 


APPROPRIATIONS:  Implied  Anthority;  School   Baildlngrs  at  Mnultions 
Plant. 

Funds  were  appropriated  "  for  the  procurement  of  ordnance  supplies  by  manu- 
facture" (40  Stat.  345,  367),  a^d  a  contract  duly  let  to  that  end,  providing  for 
"  a  complete  plant  for  the  manufacture  of  smokeless  powder,"  Including  "  houses 
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for  employees,  administrative  buildings,  •  *  *  and  such  other  things  as 
may  be  necessary  for  a  complete  plant  of  the  capacity  aforesaid."  Authority 
conferred  on  an  executive  department  carries  with  it  by  Implication  all  tb^e 
means  reasonably  necessary  to  give  effect  thereto,  except  where  they  are  ex- 
pressly withheld  (Ops.  J.  A.  G.  400.17,  Dec.  5,  1917).  If  it  be  determined  that 
under  existing  conditions  at  these  plants  it  is  reasonably  necessary  for  the  pur- 
pose of  obtaining  and  retaining  labor  for  their  operation  that  requisite  school 
buildings  should  be  provided,  such  buildings  may  be  constructed  out  of  ord- 
nance funds  provided  for  construction  and  operation  of  the  plants. 

000.8. 

War  Department,  J.  A.  O.  C,  August  14,  1918. — ^To  the  Assistant  Secretary 
of  War. 

1.  The  views  of  this  office  are  desired  in  the  matter  of  the  contracts  with 
the  Hercules  Powder  Co.  and  Thompson-Starrett  Ck>.  for  the  construction  and 
operation  of  the  explosive  plant  at  Nltro,  W.  Va.,  on  the  question  whether 
school  buildings  for  the  village  constructed  by  the  Government  on  the  site  of 
said  plant  for  the  housing  of  laborers  may  be  provided  from  ordnance  funds, 
under  the  contract  with  the  Thompson-Starrett  O).  A  similar  Inquiry  is  made 
with  respect  to  providing  school  buildings  as  a  part  of  the  village  on  the  Gov- 
ernment plant  operated  by  the  DuPont  Powder  CJo.  at  Old  Hickory,  near  Nash- 
ville, Tenn. 

2.  In  submitting  the  question  it  is  said: 

**  Prior  to  the  recent  act  providing  funds  for  the  housing  of  Industrial  work- 
ers, there  had  been  constructed  under  the  provisions  of  the  contract  with  the 
Thompson-Starrett  Co.,  an  Industrial  village  at  Nitro.  It  now  develops  that 
it  will  be  necessary  to  provide  school  buildings  for  this  village  and  it  is  de- 
sired, if  practicable,  to  furnish  this  additional  facility,  which  Is  called  for 
under  the  contract  with  the  Hercules  Powder  Co.,  from  funds  out  of  which 
the  industrial  village  was  constructed  and  out  of  which  the  plant  is  now  being 
completed.  In  view  of  the  obligations  assumed  by  the  Ordnance  Department 
In  Its  contract  with  the  Hercules  Powder  Co.  to  furnish  this  facility,  your 
opinion  is  requested  as  to  whether  this  work  may  be  done  out  of  ordnance 
funds  under  the  contract  with  the  Thompison-Starrett  Co. 

"Attention  is  also  called  to  the  contract  transmitted  herewith  between  the 
Chief  of  Ordnance  and  the  DuPont  Powder  Co.  for  the  erection  of  a  smokeless 
powder  plant  and  its  operation  near  Nashville,  Tenn.  This  contract  provides 
for  the  housing  and  community  facilities  for  the  plant  and  under  its  provisions 
an  industrial  village  has  been  in  process  of  erection  at  Old  Hickory.  It  de- 
velops that  it  will  be  necessary  to  provide  school  buildings  as  part  of  this 
village  and  it  is  desired  to  make  such  provision  out  of  the  funds  under  which 
the  plant  Is  being  erected.  Tour  opinion  is  requested  as  to  whether  ordnance 
funds  allotted  for  this  contract  may  be  so  employed." 

8.  The  contract  with  the  Hercules  Powder  Co.,  dated  May  9,  1918,  provides 
that  the  United  States  "shall  at  its  own  cost  construct  and  furnish  adequate 
and  appropriate  buildings  *  •  *  for  the  healthful  and  sanitary  housing, 
feeding,  transportation,  education,  recreation,  and  religious  worship  of  the 
employees  necessary  In  the  operation  of  the  plant " ;  and  the  contract  with  the 
DuPont  Engineering  Co.,  dated  March  23,  1918,  covers  "  a  complete  plant  for 
the  manufacture  of  smokeless  powder,"  including  "houses  for  employees,  ad- 
ministrative buildings,  ♦  •  *  and  such  other  things  as  may  be  necessary 
for  a  complete  plant  of  the  capacity  aforesaid." 

4.  This  office,  in  an  opinion  dated  December  5,  1917  (Ops.  J.  A.  G.  400.17),  on 
the  question  whether  the  appropriations  under  the  deficiency  act  of  October  6, 
1917  (40  Stat.  345,  367),  conferring  authority  for  the  procurement  of  supplies 
by  manufacture  or  contract,  could  be  used  in  the  erection  of  buildings  for 
housing  laborers,  held  that  where  it  is  found  to  be  necessary  in  order  to  secure 
supplies  by  manufacture,  to  provide  housing  facilities  for  labor,  it  would  be 
legal  to  provide  temporary  facilities  for  that  purpose.  In  that  opinion  it  was 
saUl: 

"  It  is  a  well-established  principle  that  an  authority  conferred  on  an  execu- 
tive department  carries  with  it  by  implication  all  the  means  reasonably  neces- 
sary to  give  effect  thereto,  except  where  they  are  expressly  withheld.  If  it  be 
determined,  therefore,  that  under  existing  conditions  munitions  can  not  other- 
wise be  procured  for  contractors  with  that  promptness  which  the  emergency 
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requiifieB,  it  would  be  legal  to  Include  in  a  contract  for  the  manufacture  of 
such  supplies  a  provision  for  the  construction  of  the  necessary  housing  facilities 
to  secure  labor  for  the  performance  of  such  contracts." 

In  an  opinion  dated  June  8,  1918  (Ops.  J.  A.  G.  230.6),  after  the  passage  of 
the  act  of  May  16,  1018  (40  Stat.  550),  on  the  question  whether  manufacturing 
appropriations  could  still  be  used  for  the  purpose,  it  was  held  that  the  provision 
made  by  Congress  for  housing  facilities  must  be  regarded  as  exclusively  available 
for  the  purpose,  and  that  the  appropriation  for  procuring  Uie  supplies  may  not  be 
used  for  the  purpose ;  the  reason  being  that — 

"  Congress  having  made  specific  provisions  for  housing  facilities,  such  provi- 
sion must  be  considered  as  negativing  any  authority  to  provide  such  facilities 
from  the  appropriation  for  the  manufacture  of  the  supplies ;  "  and  in  an  opinion 
dated  July  25,  1918  (Ops.  J.  A.  G.  230.6),  on  tlie  question  whether  a  provision 
in  the  contract  with  the  United  States  Steel  Corporation  made  prior  to  the 
si)ecial  appropriation  for  the  housing  of  Industrial  workers,  giving  the  Groveru* 
nient  the  right  to  require  the  steel  company  to  erect  such  housing  as  may  be 
necessary  in  connection  with  the  Neville  Island  plant,  the  United  States  to  pay 
the  cost  of  the  same,  it  was  said : 

"  For  reasons  fully  stated  in  the  memorandum  opinion  of  this  office  of  June 
3,  1918,  it  is  the  view  of  this  office  that  such  housing  facilities  as  may  be  deter- 
mined to  be  necessary  in  connection  with  this  plant  must  be  provided  from 
funds  specifically  appropriated  by  Congress  for  the  housing  of  industrial 
workers.  The  contract  referred  to,  although  made  prior  to  such  specific  appro- 
priations, did  not  obligate  the  Government  to  require  such  housing  facilities 
and  can  not  furnish  any  basis  for  charging  other  appropriations  than  those 
specifically  made  for  housing  facilities  with  the  cost  of  providing  such  facilities." 

5.  The  act  of  May  16,  1918,  supra,  does  not,  in  the  opinion  of  this  office,  cover 
the  construction  of  school  buildings  for  plants  such  as  those  under  considera- 
tion, and  the  authority  to  construct  these  buildings  must  depend  on  their 
necessity  to  carry  out  the  appropriations  for  the  construction  and  operation 
of  the  plants.  If  it  be  determined  that  under  existing  conditions  at  these 
plants  it  is  reasonably  necessary  for  the  purpose  of  obtaining  and  retaining 
labor  for  their  operation  that  necessary  school  buildings  shall  be  provided 
for  the  purpose,  it  is  the  opinion  of  this  office  that  such  buildings  may  be  con- 
structed out  of  Ordnance  funds  covering  the  construction  and  operation  of 
the  plants.  In  other  words,  the  authority  to  provide  the  buildings  rests  on 
the  fact  that  they  are  a  reasonable  and  necessary  means  to  carry  out  the 
authority  for  the  manufacture  of  the  supplies,  and  no  greater  expense  thnn 
would  be  necessary  for  this  purpose  can  properly  be  incurred.  This  opinion 
applies  to  both  the  plant  at  Nltro,  W.  Va.,  and  the  plant  at  Old  Hickory,  Nash- 
ville, Tenn. 


INSIGNIA  OF  MEBIT:  Wound  Chevron;  Right  to  Wear. 

A  soldier  in  the  Army  of  the  United  States  who  received  a  wound  while  pre- 
viously fighting  in  the  army  of  one  of  our  allies  is  not  entitled  to  wear  a 
wound  chevron  under  General  Orders,  No.  63,  War  Department,  1918,  as  sec- 
tion IV,  id)  thereof  has  reference  only  to  a  soldier  who  is  serving  in  the 
Army  of  the  United  States  at  the  time  the  wound  is  received. 

421. 

War  Department,  J.  A.  G.  O.,  August  14,  1918.--To  The  Adjutant  General. 

1.  The  accompanying  papers  call  for  an  opinion  by  this  office  on  the  following 
question:  Can  the  wearing  of  the  wound  chevron  be  authorized  for  a  wound 
received  in  action  in  the  army  of  one  of  our  allies,  should  the  recipient  thereof 
be  subsequently  commissioned  or  enlisted  in  the  military  forces  of  the  United 
States? 

2.  By  section  IV  (d),  General  Orders,  No.  53,  War  Department,  1918,  a  wound 
chevron  is  authorized  to  be  worn  "by  each  officer,  field  clerk,  and  enlisted 
nmn  who  has  received  or  who  may  hereafter  receive  a  wound  in  action  with 
the  enemy,  or  as  the  result  of  an  act  of  the  enemy." 

The  right  to  the  wound  chevron  is  not  limited  to  a  wound  received  during 
the  present  war,  and  there  is  no  tenable  ground  whatever  for  holding  that  the 
words  "officer,  field  clerk,  and  enlisted  man"  could  be  construed  to  refer  to 
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anyone  not  holding,  one  of  these  positions  In  the  military  service  of  the  United 
States  at  the  time  the  wound  is  received. 

3.  Under  the  regulations  as  they  now  stand  the  question  must  be  answered  in 
the  negative. 

APPROPRIATIONS:  Special  Clothing  for  Ayiation. 

.  The  appropriation  for  the  Air  Service  (40  Stat  845,  848)  reads,  "and  also  for 
the  purchase  or  manufacture  and  issue  of  special  clothing,  wearing  apparel, 
and  similar  equipment  for  aviation  purposes."  The  Quartermaster  Corps  is 
directed.  Revised  Statutes,  section  1133,  "  to  purchase  and  distribute  to  the 
Army  all  military  stores  and  supplies,  requisite  for  its  use,  which  other  corns 
are  not  directed  by  law  to  provide."  Taken  together  these  acts  require  tiie 
purchase  of  regular  clpthing  from  the  quartermaster  appropriation  and  special 
clothing  for  aviators  from  the  air  service  appropriations. 

420. 

War  Department,  J.  A.  G.  O.,  August  15,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  question  submitted  by  the 
Director  of  Aircraft  Production  "as  to  the  appropriation  chargeable  with  the 
purchase  of  clothing  for  the  Air  Service,  as  follows : 

"(a)  Regular  clothing. 

"(6)  Special  clothing  for  aviators.*' 

In  this  connection  the  Director  of  Aircraft  Production  Invites  attention  to 
the  quartermaster  appropriation  for  the  purchase  and  manufacture  of  clothing 
for  the  Army,  and  also  to  the  provision  in  the  item  of  appropriation  for  the 
Air  Service  (40  Stat.  845,  848),  reading: 

"And  also  for  the  purchase  or  manufacture  and  issue  of  special  clothing, 
wearing  apparel,  and  similar  equipment  for  aviation  purposes." 
^  He  expresses  the  view  that  under  these  provisions  the  appropriations  of  the 
Quartermaster  Corps  are  chargeable  with  regular  supplies  of  clothing  such  as 
are  usually  issued  In  the  military  service,  and  that  the  appropriation  for  avia- 
tion purposes  is  chargeable  with  the  expense  for  special  clothing,  including 
all  items  which  because  of  being  used  in  the  Aviation  Service  differ  essentially 
from  similar  garments  issued  to  other  arms  of  the  service.  With  these  views 
I  concur.  The  appropriation  for  aviation  purposes  covers  rather  generally  all 
necessary  expenses  connected  with  such  service,  including  pay  of  the  officers 
and  enlisted  men  and  their  expenses  of  travel.  However,  such  expenses  as  sub- 
sistence of  enlisted  men  and  regular  clothing  is  not  provided  for  therein. 
In  view  of  the  specific  provision  therein  for  the  procurement  of  special  clothing 
and  wearing  apparel  and  similar  equipment  for  aviation  purposes,  and  the  ab- 
sence of  any  provision  in  that  connection  for  the  procurement  of  regular 
clothing,  I  think  necessary  regular  clothing  is  to  be  procured  from  quartermaster 
appropriations.  In  this  connection  attention  is  invited  to  what  this  office  said  in 
a  memorandum  dated  December  17,  1917  (Ops.  J.  A.  G.  420),  addressed  to  the 
Chief  of  the  War  College  Division,  General  Staff,  as  follows : 

"In  the  appropriation  act  approved  July  24,  1917  (40  Stat.  243,  246),  author- 
izing an  increase  of  the  Signal  Corps  and  appropriating  $640,000,000  therefor, 
provision  is  made  '  for  the  purchase  or  manufacture  and  issue  of  special  clothing, 
wearing  apparel,  and  similar  equipment  for  aviation  purposes.*  Prior  to  this 
net  the  appropriations  pertaining  to  the  Signal  Corps  contained  no  similar 
authorization  for  the  purchase  of  special  clothing  for  aviation  purposes,  and  it 
seems  that  it  was  because  of  this  omission  that  it  was  necessary  to  have  such 
clothing  issued  by  the  Quartermaster  Corps.  It  will  be  observed  that  Army 
Regulations,  1167^,  making  such  provision,  was  promulgated  before  the  passage 
of  the  act  of  July  24,  1917,  supra,  and  it  was  proper,  in  the  absence  of  such  a 
provision  in  a  Signal  Corps  appropriation,  for  such  supplies  to  be  furnished  by 
the  Quartermaster  Corps  in  accordance  with  the  provisions  of  Revised  Statutes, 
section  1133,  which  makes  it  the  duty  of  the  Quartermaster  Corps  *  to  purchase 
and  distribute  to  the  Army  all  military  stores  and  supplies,  requisite  for  its  use, 
which  other  corps  are  not  directed  by  law  to  provide.'  Since,  however,  provision 
is  now  made  in  the  Signal  Corps  appropriation  act  for  special  clothing  for 
aviation  purposes,  it  appears  that  it  is  no  longer  the  duty  of  the  Qunrtorninster 
General  to  furnish  such  supplies  unless  directed  so  to  do  by  the  Secretary  of 
War." 
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DISCIPLINE:    Effeet    of    Blgkonorable    Bitekarge    or    Ckmlliiememt    om 
AmonntB  Withheld  to  Heet  Allotments. 

No  amonnts  withheld  from  pay  to  meet  allotments  for  the  purchase  of  a 
Liberty  bond  are  forfeited  because  of  the  dishonorable  discharge  or  confine- 
ment of  the  allotter,  whether  the  allotment  is  made  to  a  bank  or  to  the  Treas- 
ury of  the  United  States. 

243.  . 

War  Department,  J.  A.  O.  O.,  August  15, 1918. — To  the  Acting  Quartermaster 
General. 

1.  The  opinion  of  this  office  is  requested  as  to  whether  the  dishonorable  dis- 
charge of  a  soldier  or  his  confinement  in  the  Federal  Penitentiary  at  Fort 
Leavenworth  or  his  confinement  in  the  United  States  Disciplinary  Barracks 
works  a  forfeiture  of  the  amount  he  has  paid  on  Liberty  bonds  through  monthly 
allotments  of  portions  of  his  pay. 

2.  With  reference  to  the  first  and  second  Liberty  loans,  all  allotments  of 
pay  were  made  in  favor  of  banking  institutions  for  the  purchase  of  Liberty 
bonds  by  members  of  the  military  forces.  It  is  entirely  clear,  as  heretofore 
decided  by  this  office,  that  even  desertion  of  a  soldier  does  not  work  a  for- 
feiture of  the  amount  he  has  paid  through  allotments  on  Liberty  bonds  pur- 
chased through  banks  (Ops.  J.  A.  G.  ante,  p.  410,  May  29,  1918).  Likewise, 
confinement  in  the  Federal  Penitentiary  at  Fort  Leavenworth  or  in  the  United 
States  Disciplinary  Barracks  or  dishonorable  discharge,  pursuant  to  a  sentence 
of  court-martial,  can  not  have  the  effect  of  forfeiting  such  amounts.  Con- 
sequently, men  who  have  been  thus  dishonorably  discharged  or  confined,  should 
apply  to  the  bank,  through  which  the  subscriptions  to  the  Liberty  bonds  were 
made,  for  an  adjustment.  If  such  banks  have  made  an  arrangement  with  the 
Quartermaster  General,  covering  cases  of  men  separated  from  the  service  or 
otherwise  unable  to  continue  payments  of  the  subscriptions  on  Liberty  bonds 
through  allotments,  there  can  be  no  objection  to  the  application  of  such  arrange- 
ment to  men  discharged  or  confined  as  above  described. 

3.  It  is  the  understanding  of  this  office  that  allotments  on  subscriptions  to  the 
third  Liberty  loan  by  members  of  the  military  forces  were  required  to  be  made 
direct  to  the  Treasury  of  the  United  States.  This  fact  does  not,  in  the  opin- 
ion of  this  office,  serve  to  make  these  allotments  deposits  which  would  be  for- 
feited by  the  desertion  of  the  allotter.  Therefore,  allotments  upon  subscrl^ 
tions  to  the  third  Liberty  loan  should  be  treated  in  the  same  manner  as  allot- 
ments on  subscriptions  to  the  first  and  second  Liberty  loans,  save  that  the 
Treasury  of  the  United  States  takes  the  place  of  the  banking  institution  in 
the  former  cases. 

OFFICE:  Attempted  Appointment  to  Nonexistent  Offlee. 

An  officer  received  an  order  appointing  him  to  the  grade  of  colonel.  Dental 
Corps,  when  all  the  colonels  permissible  by  law  in  the  Dental  Corps  had  been 
appointed  and  were  holding  rank  as  such.  This  was  in  eflfect  an  attempt  of 
the  Executive  to  create  and  fill  a  nonexistent  office.  As  all  offices  must  be 
created  either  by  the  Constitution  or  legislative  enactment  under  the  Constitu- 
tion, the  Executive  could  not  of  his  own  act  create  the  office  in  question.  The 
attempted  appointment  is  not  even  a  de  facto  appointment,  as  the  office  did  not 
exist  The  colonel  In  question  should  return  to  The  Adjutant  General  of  the 
Army  the  letter  or  notice  of  his  appointment  and  refund  to  the  proper  account- 
ing officer  the  difference  in  Salary  between  that  of  colonel  and  of  the  office  held 
by  him  prior  to  his  appointment. 

322.3. 

War  Department,  J.  A.  G.  O.,  August  15,  1918. — ^To  The  Adjutant  General. 

By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  office 
for  remark  the  question  whether  Col.  B.,  appointed  January  3,  1918,  to  the 
grade  of  colonel  in  the  Dental  Corps,  may  hold  his  commission  until  a  vacancy 
occurs. 

By  the  papers  in  reference  it  appears  that  under  the  act  approved  October  6, 
1917  (40  Stat.  397),  the  Dental  Corps  was  entitled  to  nine  colonels  and  no 
more,  and  that  the  appointment  of  Col.  B.  is  in  excess  of  the  number  of  colonels 
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permitted  to  such  Corps.  The  Surgeon  General  in  the  preceding  indorsement 
makes  the  following  request: 

"  That  the  question  whether  or  not  CoL  B.  may  not  hold  his  conmiission  until 
a  vacancy  occurs  be  referred  to  the  Judge  Advocate  General  for  decision.  Such 
action  will  give  great  satisfaction  to  Gol.  B.  even  though  the  decision  should 
be  adverse." 

In  its  final  analysis  the  question  here  submitted  is,  can  the  appointing  power 
create  an  ofElce?  A  public  office  is  a  place  created  by  statute  or  by  virtue  of 
the  power  conferred  by  statute,  for  the  purpose  of  the.  administration  of  public 
affairs,  and  the  holder  thereof  is  appointed  and  vested  with  functions  involv- 
ing the  action  of  some  part  of  the  machinery  of  government.  All  offices  other 
than  constitutional  are  created  by  the  legislature  and  not  otherwise.  Clearly 
it  is  a  mere  non  sequitur  to  say  that  a  person  may  be  appointed  or  elected  to 
an  office  that  does  not  exist  That  is,  the  existence  of  a  de  jure  office  is  a 
condition  precedent  to  the  existence  of  an  officer  de  facto  and  without  the 
office  there  can  be  no  appointment  entitled  to  receive  legal  recognition.  Cor- 
relatively,  the  idea  of  an  officer  implies  the  existence  of  an  office  which  he 
holds.  It  would  be  a  misapplication  of  terms  to  call  one  an  officer  who  holds 
no  office  and  a  public  office  can  exist  only  by  force  of  law.  Analagously,  a  per- 
son can  not  hold  an  office  which  has  been  abolished.  Neither  can  a  person 
be  a  de  facto  officer  of  an  office  attempted  to  be  created  by  an  unconstitutional 
act.'  An  unconstitutional  act  being  no  law,  creates  no  office,  and  therefore 
tlie  Incumbent  of  such  an  office  is  an  officer  de  facto.  This  principle  was  tersely 
phrased  by  Mr.  Justice  Field  in  Norton  v.  Shelby  County  (118  U.  S.  425,  426). 
when  h^  said : 

"  An  unconstitutional  act  is  not  a  law ;  It  confers  no  rights ;  it  imposes  no 
duties;  it  affords  no  protection;  it  creates  no  office;  it  is,  in  legal  contempla- 
tion, as  inoperative  as  though  it  had  never  been  passed." 

Obviously,  if  this  be  the  rule,  and  logically  and  legally  it  is,  where  an  office 
has  at  least  a  colorable  existence,  a  fortiori^  there  can  be  neither  an  officer  nor 
an  office  in  the  absence  of  a  law  creating  it 

In  a  footnote  to  the  Digest  of  Opinions,  Judge  Advocate  General,  1912,  page 
797,  it  is  said: 

**  Maj.  Gen.  John  C.  Fremont  commanding  the  Western  Department  In  1861, 
claimed  the  right  to  appoint  officers  to  existing  offices  and  to  offices  that  did  not 
exist  except  as  to  the  claim  that  his  appointment  created  such  offices,  and  actu- 
ally made  such  appointments.  He  had  no  power  to  create  office,  and  no  au- 
thority to  appoint  officers  to  public  office." 

And  in  Schenck  v.  Peay  (21  Fed.  Cases  No.  12451),  it  was  said: 

"A  person  appointed  to  an  office  without  authority,  •  *  ♦  Is  not  an  officer, 
de  jure  or  de  facto." 

Concerning  the  authority  of  the  appointing  power  to  create  an  office,  this 
office,  in  an  opinion  rendered  January  21, 1904,  by  Cren.  George  B.  Davis,  Judge 
Advocate  General,  0  15844,  held  that — 

**As  all  offices  in  the  military  establishment  are  created  by  law,  the  Executive 
Is  without  authority  to  establish  or  maintain  offices  which  are  not  expressly 
provided  for  in  suitable  enactments  of  Congress,  or  to  increase  their  number, 
unless  authorized  to  do  so  by  law,  either  expressly  or  by  necessary  Implication." 

This  decision  expressed  the  evident  conclusion  that  an  irregular  appointment 
to  a  nonexisting  office  Is  a  mere  nullity,  as  it  could  neither  create  an  office  nor 
establish  any  rights  or  functions. 

It  is  also  provided  by  Revised  Statutes,  section  1760,  act  of  February  9,  1863 
(12  Stat  642,646),  that: 

**  No  money  shall  be  paid  from  the  Treasury  of  the  United  States  to  any  person 
i^ctlng  or  assuming  to  act  as  an  officer,  civil,  military,  or  naval,  as  salary  in  any 
office,  which  office  is  not  authorized  by  some  previously  existing  law,  unless 
where  such  office  shall  be  subsequently  sanctioned  by  law." 

It  Is  the  opinion  of  this  office  that  the  office  of  colonel  in  the  Dental  Corps  to 
which  Col.  B.  was  notified  he  had  been  commisisoned  January  3, 1918,  was  with- 
out any  legal  existence  whatsoever ;  that  the  act  of  the  Executive  In  promoting 
him  to  such  grade  was  without  legal  warrant  or  authority ;  and  that  Col.  B.  hns 
been  during  the  time  he  has  attempted  to  perform  the  functions  of  the  office 
of  colonel  in  the  Dental  Corps  neither  an  oflicer  de  jure  nor  de  facto  in  that 
grade.    That  Col.  B.  should,  therefore,  return  to  The  Adjutant  General  of  the 
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Army  the  letter  or  notice  appointing  him  colonel  in  the  Dental  Corps  and  refand 
to  the  proper  accounting  officer  the  difference  in  salary  between  the  office  oC 
colonel  and  that  held  by  him  prior  to  January  8, 1918. 


PAT  AND  ALLOWANCES:  CommnUtlon  of  Qnarten. 

An  officer  reporting  to  an  Army  post  on  orders  with  his  family  found  the 
available  officers'  quarters  crowded,  and  was  told  he  could  occupy  bachelors' 
quarters  in  a  single  room  shared  with  another  officer.  He  occupied  private 
quarters  outside  the  post  and  asked  to  be  allowed  commutation  of  quarters.  The 
act  of  March  4,  1015  (38  Stat.  3062,  1069),  and  Army  Regulations  1024  to  1035, 
govern  the  assignment  of  quarters.  Taken  together,  these  rules  contemplate 
that  an  officer  accompanied  by  his  family,  upon  being  assigned  station  at  a  perma- 
nent post  as  a  part  of  the  garrison  thereof,  should  be  provided  with  separate 
public  quarters  within  his  allowance  or  In  lieu  thereof  paid  commutation  of 
quarters^ 

246.81. 

War  Department,  J.  A.  G.  C,  August  15,  1918. — ^To  The  Adjutant  General. 

1.  In  .his  communication  herewith.  First  Lieut.  Kjomme,  Infantry,  Officers* 
Reserve  Corps,  requests  that  the  opinion  of  this  office  be  obtained  on  the  ques- 
tion whether  or  not  he  is  entitled  to  commutation  of  quarters,  heat,  and  light 
during  the  period  December  15,  1917,  to  March  11,  1918,  while  he  was  on  duty 
at  Fort  Brady,  Mich.  Lieut.  Kjomme  states  that  he  was  not  furnished  quarters 
in  kind,  but  was  informed  that  he  could  occupy  a  single  room  Jointly  with 
other  officers. 

2.  Tlie  papers  show  that  Lieut  Kjomme  was  by  Special  Orders,  No.  74,  Head- 
quarters Fort  Snelling,  Minn.,  November  27,  1917,  relieved  from  duty  at  that 
post  and  directed  to  proceed  to  Join  the  Forty-first  Infantry  at  Fort  Brady, 
Mich.,  and  that  he  reported  at  the  latter  post  December  15,  1917.  The  facts  in 
connection  with  his  claim  are  stated  by  Lieut.  Kjomme  as  follows : 

"  On  reporting  for  duty  at  said  post,  all  public  quarters  at  the  post  were 
occupied  by  officers  of  the  garrison,  who  were  lawfully  entitled  to  occupy  the 
same.  There  were  at  that  time,  and  until  March  11,  1918,  no  public  quartet's 
vacant  and  available  for  my  accommodation,  except  bachelor  quarters,  con- 
sisting of  one  room  for  Joint  occupancy  with  other  officers.  I,  therefore,  ob- 
tained quarters  outside  the  post  for  myself  and  family,  and  during  the  period 
mentioned  did  not  occupy  any  public  quarters  whatever  for  the  reasons  above 
stated." 

The  commanding  officer  of  the  Forty-first  Infantry,  to  which  Lieut  Kjomme 
belonged,  reported  upon  Lieut  KJomme*s  claim  as  follows : 

"At  the  time  this  officer  reported  for  duty  at  this  post  there  were  33  officers 
occupying  15  sets  of  quarters.  He  was  given  quarters  fbr  his  ftimily  as  soon 
as  they  were  available." 

3.  The  act  of  March  4,  1915  (38  Stat  1062,  1009),  provides  that  at  places 
where  there  are  no  public  quarters  available,  commutation  for  the  authorized 
allowance  therefor  shall  be  paid  to  commissioned  officers,  etc.,  and  further  pro- 
vides that  the  Secretary  of  War  may  determine  where  and  when  there  are  no 
public  quarters  available  within  the  meaning  of  this  or  any  other  act.  The 
rules  governing  the  assignment  of  quarters  are  set  forth  in  Army  Regulations 
1024,  1035.  The  Regulations  require  that  the  full  allowance  of  quarters  shall 
be  assigned  to  an  officer  only  when  they  may  be  available.  Paragraph  102S 
provides  that  "  the  allowance  will  be  reduced  pro  rata  by  the  commanding  officer 
when  the  number  of  officers  and  troops  present  makes  it  necessary."  It  appears 
that  there  were  not  a  sufficient  number  of  separate  i^ermanent  quarters  available 
at  Fort  Brady  to  accommodate  each  officer  with  his  full  allowance,  and,  acconl- 
ingly,  it  became  necessary  to  reduce  the  allowance  of  quarters.  But  if,  as  appears 
to  be  the  case,  Lieut.  Kjomme  had  his  family  with  him,  it  is  the  view  of  this 
office  that  he  was  entitled  to  have  assigned  to  him  separate  public  quarters, 
and  that  he  was  not  required  to  accept  as  his  allowance  of  quarters  accommo- 
dations in  a  single  room  ^vith  anotlier  officer,  provided  his  regiment  wa.-i 
quartered  in  the  permanent  barracks  of  the  post  and  was  not  merely  encamped 
upon  the  reservation.  Paragraph  1025  provides  that  "  Where  bachelor  quarti'rs 
are  provided  at  a  military  post  it  is  proper,  when  necessary,  that  they  be  as- 
signed to  officers  without  familiea' 
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This  eyidently  contemplates  that  an  officer  who  is  accompanied  by  his  family 
upon  being  assigned  station  at  a  permanent  post  as  a  part  of  the  garrison 
thereof  should  either  be  provided  with  separate  public  quarters  within  his  al- 
lowance or  in  lieu  thereof  be  paid  commutation  of  quarters.  Under  the  circum- 
stances appearing  in  this  case,  and  subject  to  the  condition  that  Lieut  Kjomme 
was  stationed  with  his  regiment  at  Fort  Brady  as  a  part  of  the  regular  garri- 
son of  the  post,  and  not  merely  encamped  there  temporarily,  it  is  the  view  of 
this  office  that  it  may  properly  be  certified  by  the  commanding  officer  that  there 
were  no  quarters  available  for  his  occupancy  during  the  period  in  (Question,  and 
that  he  may  legally  be  paid  commutation  of  quarters,  heat,  and  light 


rUBLIGPROPEBTT:  Sales  of  War  Material  by  Heads  of  Departments. 

Under  the  act  of  July  9,  1918  (40  Stat  845,  850),  the  Secretary  of  War  may 
by  regulation  confer  authority  on  the  director.  United  States  Government  ex- 
plosive plants,  to  make  sales  of  materials  and  equipment  no  longer  usable, 
provided  the  regulation  specifies  the  conditions  under  which  the  sales  shall  be 
made.  Other  branches  of  the  War  Department,  however,  should  first  be  given 
the  opportunity  to  take  the  materials,  if  needed  for  their  use. 

400.32. 

War  Department,  J.  A.  G.  0.,  August  15,  1918. — ^To  the  Secretary  of  War. 

1.  The  remarks  of  this  office  are  desired  with  reference  to  the  request  of 
the  director,  United  States  explosives  plants,  that  authority  be  given  to  the 
director  under  authority  of  the  act  of  July  9,  1918  (40  Stat  845,  850),  to 
sell  and  dispose  of  any  materials,  equipment,  or  supplies  that  have  served  the 
purpose  for  which  they  were  purchased  upon  the  best  terms  obtainable,  and 
according  to  such  procedure  as  he  may  direct. 

2.  The  act  of  July  9,  1918,  supra,  authorizes  the  President  "through  the 
head  of  any  executive  department,  to  sell,  upon  such  terms  as  the  head  of  such 
department  shall  deem  expedient,  to  any  person,  partnership,  association,  cor- 
poration, or  any  other  department  of  the  Government,  or  to  any  foreign  State 
or  Government,  engaged  in  war  against  any  Government  with  which  the 
United  States  is  at  war,  any  war  supplies,  material  and  equipment,  and  any 
by-products  thereof,  and  any  building,  plant  or  factory,  acquired  since  April 
sixth,  nineteen  hundred  and  seventeen,  including  the  lands  upon  which  the  plant 
or  factory  may  be  situated,  for  the  production  of  such  war  supplies,  materials, 
and  equipment  which,  during  the  present  emergency,  may  have  or  may  here- 
after be  purchased,  acquired,  or  manufactured  by  the  United  States." 

Under  this  statute  the  Secretary  of  War  may,  by  regulation,  confer  authority 
on  the  director  of  United  States  Government  explosive  plants  to  make  the 
sales  provided  the  regulation  specifies  the  conditions  under  which  the  sales 
shall  be  made.  The  regulation  should  provide  that  the  sales  shall  be  made 
only  of  materials,  equipment,  or  supplies  that  are  no  longer  needed  for  the 
purpose  for  which  they  were  acquired;  that  their  value  should  be  determined 
under  such  rules  as  the  director  of  explosives  may  prescribe;  and  that  the 
sale  should  be  at  not  less  than  such  value.  It  is  believed  also  that  before 
such  sales  are  made,  other  branches  of  the  War  Department  which  might  have 
use  for  the  particular  supplies,  should  be  advised  with  a  view  to  giving  such 
branches  the  opportunity  to  take  the  supplies,  if  needed  for  their  uses.  If  so 
needed,  then  action  should  be  taken  to  transfer  the  supplies  to  such  other 
branch  of  the  service  if  the  Interests  of  the  United  States  would  be  best 
served  by  such  transfer. 


PAY  AND  ALLOWANCES:  Longevity  Pay   for  National   Guard  Serrlee; 
Prospeetire  Operation  of  Statute. 

The  act  of  July  9,  1918  (40  Stat  845.  875),  which  allows  officers  other  than 
those  of  the  Regular  Army  to  count  service  in  the  National  Guard  or  Organized 
Militia  toward  longevity  pay,  contains  nothing  in  its  language  which  requires 
it  to  be  given  a  retroactive  operation.    (Consequently,  the  settled  general  rule 
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Army  the  letter  or  notice  appointing  him  colonel  in  the  Dental  Corps  and  refund 
to  the  proper  accounting  officer  the  difference  in  salary  between  the  office  oC 
colonel  and  that  held  by  him  prior  to  January  8»  1918b 


PAT  AND  ALLOWANCES :  Commntation  of  Quarters. 

An  officer  reporting  to  an  Army  post  on  orders  with  his  fkmily  found  the 
available  officers*  quarters  crowded,  and  was  told  he  could  occupy  bachelors' 
quarters  in  a  single  room  shared  with  another  officer.  He  occupied  private 
quarters  outside  the  post  and  asked  to  be  allowed  commutation  of  quarters.  The 
act  of  March  4,  1915  (38  Stat  1062,  1069),  and  Army  Regulations  1024  to  1035, 
govern  the  assignment  of  quarters.  Taken  together,  these  rules  contemplate 
that  an  officer  accompanied  by  his  family,  upon  being  assigned  station  at  a  perma- 
nent post  as  a  part  of  the  garrison  thereof,  should  be  provided  with  separate 
public  quarters  within  his  allowance  or  in  lieu  thereof  paid  commutation  of 
quarters. 

245.81. 

War  Department,  J.  A.  G.  O.,  August  15,  1918. — ^To  The  Adjutant  General. 

1.  In  .his  communication  herewith.  First  Lieut.  Kjomme,  Infantry,  Officers* 
Reserve  Corps,  requests  that  the  opinion  of  this  office  be  obtained  on  the  ques- 
tion whether  or  not  he  is  entitled  to  commutation  of  quarters,  heat,  and  light 
during  the  period  December  15,  1917,  to  March  11,  1918,  while  he  was  on  duty 
at  Fort  Brady,  Mich.  Lieut.  Kjomme  states  that  he  was  not  furnished  quartei^s 
in  kind,  but  was  informed  that  he  could  occupy  a  single  room  Jointly  with 
other  officers. 

2.  The  papers  show  that  Lieut.  Kjomme  was  by  Special  Orders,  No.  74,  Head- 
quarters Fort  Snelling,  Minn.,  November  27,  1917,  relieved  from  duty  at  that 
post  and  directed  to  proceed  to  Join  the  Forty -first  Infantry  at  Fort  Brady, 
Mich.,  and  that  he  reported  at  the  latter  post  December  15,  1917.  The  facts  in 
connection  with  his  claim  are  stated  by  Lieut.  Kjomme  as  follows: 

"  On  reporting  for  duty  at  said  post,  all  public  quarters  at  the  post  were 
occupied  by  officers  of  the  garrison,  who  were  lawfully  entitled  to  occupy  the 
same.  There  were  at  that  time,  and  until  March  11,  1918,  no  public  quartei*s 
vacant  and  available  for  my  accommodation,  except  bachelor  quarters,  con- 
sisting of  one  room  for  Joint  occupancy  with  other  officers.  I,  therefore,  ob- 
tained quarters  outside  the  post  for  myself  and  family,  and  during  the  period 
mentioned  did  not  occupy  any  public  quarters  whatever  for  the  reasons  above 
stated." 

The  commanding  officer  of  the  Forty-first  Infantry,  to  which  Lieut.  Kjomme 
belonged,  reported  upon  Lieut.  KJomme's  claim  as  follows : 

"At  the  time  this  officer  reported  for  duty  at  this  post  there  were  33  officei^s 
occupying  15  sets  of  quarters.  He  was  given  quarters  for  his  family  as  soon 
as  they  were  available." 

3.  The  act  of  March  4,  1915  (38  Stat.  1062,  1069),  provides  that  at  places 
where  there  are  no  public  quarters  available,  commutation  for  the  authorized 
allowance  therefor  shall  be  paid  to  commissioned  officers,  etc.,  and  further  pro- 
vides that  the  Secretary  of  War  may  determine  where  and  when  there  are  no 
public  quarters  available  within  the  meaning  of  this  or  any  other  act.  The 
rules  governing  the  assignment  of  quarters  are  set  forth  in  Army  Regulations 
1024,  1035.  The  Regulations  require  that  the  full  allowance  of  quarters  shall 
be  assigned  to  an  officer  only  when  they  may  be  available.  Paragraph  102S 
provides  that  "  the  allowance  will  be  reduced  pro  rata  by  the  commanding  officer 
when  the  number  of  officers  and  troops  present  makes  it  necessary."  It  appears 
that  there  were  not  a  sufficient  number  of  separate  i^rmanent  quarters  available 
at  Fort  Brady  to  accommodate  each  officer  with  his  full  allowance,  and,  accord- 
ingly, it  became  necessary  to  reduce  the  allowance  of  quarters.  But  if,  as  appears 
to  be  the  case,  Lieut.  Kjomme  had  his  family  with  him,  it  is  the  view  of  this 
office  that  he  was  entitled  to  have  assigned  to  him  separate  public  quarters, 
and  that  he  was  not  required  to  accept  as  his  allowance  of  quarters  accommo- 
dations in  a  single  room  with  another  officer,  provided  his  regiment  was 
quartered  in  the  permanent  barracks  of  the  post  and  was  not  merely  encamped 
upon  the  reservation.  Paragraph  1025  provides  that  "  Where  bachelor  quart(*rs 
are  provided  at  a  military  post  it  is  proper,  when  necessary,  that  they  be  as- 
signed to  officers  without  families" 
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This  eyidentiy  contemplates  that  an  officer  who  is  accompanied  by  his  family 
upon  being  assigned  station  at  a  permanent  post  as  a  part  of  the  garrison 
thereof  should  either  be  provided  with  separate  public  quarters  within  his  al- 
lowance or  in  lieu  thereof  be  paid  commutation  of  quarters.  Under  the  circum- 
stances appearing  In  this  case,  and  subject  to  the  condition  that  Lieut  Kjomme 
was  stationed  with  his  regiment  at  Fort  Brady  as  a  part  of  the  regular  garri- 
son of  the  post,  and  not  merely  encamped  there  temporarily,  it  is  the  view  of 
this  office  that  it  may  properly  be  certified  by  the  commanding  officer  that  there 
were  no  quarters  available  for  his  occupancy  during  the  period  in  (Juestion,  and 
that  he  may  legally  be  paid  commutation  of  quarters,  heat,  and  light 


rUBLIGPROPESTT:  Sales  of  War  Material  by  Heads  of  Departments. 

Under  the  act  of  July  9,  1918  (40  Stat  845,  850),  the  Secretary  of  War  may 
by  regulation  confer  authority  on  the  director,  United  States  Government  ex- 
plosive plants,  to  make  sales  of  materials  and  equipment  no  longer  usable, 
provided  the  regulation  specifies  the  conditions  under  which  the  sales  shall  be 
made.  Other  branches  of  the  War  Department,  however,  should  first  be  given 
the  opportunity  to  take  the  materials,  if  needed  for  their  use. 

400.32. 

War  Department,  J.  A.  G-  O.,  August  15,  1918. — ^To  the  Secretary  of  War. 

1.  The  remarks  of  this  office  are  desired  with  reference  to  the  request  of 
tlie  director.  United  States  explosives  plants,  that  authority  be  given  to  the 
director  under  authority  of  the  act  of  July  9,  1918  (40  Stat  845,  850),  to 
sell  and  disi)ose  of  any  materials,  equipment,  or  supplies  that  have  served  the 
purpose  for  which  they  were  purchased  upon  the  best  terms  obtainable,  and 
according  to  such  procedure  as  he  may  direct. 

2.  The  act  of  July  9,  1918,  supra,  authorizes  the  President  "through  the 
head  of  any  executive  department,  to  sell,  upon  such  terms  as  the  head  of  such 
department  shall  deem  expedient,  to  any  person,  partnership,  association,  cor- 
poration, or  any  other  department  of  the  Government,  or  to  any  foreign  State 
or  Grovernment,  engaged  in  war  against  any  Government  with  which  the 
United  States  is  at  war,  any  war  supplies,  material  and  equipment,  and  any 
by-products  thereof,  and  any  building,  plant  or  factory,  acquired  since  April 
sixth,  nineteen  hundred  and  seventeen,  including  the  lands  upon  which  the  plant 
or  factory  may  be  situated,  for  the  production  of  such  war  supplies,  materials, 
and  equipment  which,  during  the  present  emergency,  may  have  or  may  here- 
after be  purchased,  acquired,  or  manufactured  by  the  United  States." 

Under  this  statute  the  Secretary  of  War  may,  by  regulation,  confer  authority 
on  the  director  of  United  States  Government  explosive  plants  to  make  the 
sales  provided  the  regulation  specifies  the  conditions  under  which  the  sales 
shall  be  made.  The  regulation  should  provide  that  the  sales  shall  be  made 
only  of  materials,  equipment,  or  supplies  that  are  no  longer  needed  for  the 
purpose  for  which  they  were  acquired ;  that  their  value  should  be  determined 
under  such  rules  as  the  director  of  explosives  may  prescribe;  and  that  the 
sale  should  be  at  not  less  than  such  value.  It  is  believed  also  that  before 
such  sales  are  made,  other  branches  of  the  War  Department  which  might  have 
use  for  the  particular  supplies,  should  be  advised  with  a  view  to  giving  such 
branches  the  opportunity  to  take  the  supplies,  if  needed  for  their  uses.  If  so 
needed,  then  action  should  be  taken  to  transfer  the  supplies  to  such  other 
branch  of  the  service  if  the  interests  of  the  United  States  would  be  best 
served  by  such  transfer. 


PAY  AND  ALLOWANCES:  Longevity  Pay  for  National  Guard  Service; 
Prospeetlre  Operation  of  Statute. 

The  act  of  July  9,  1918  (40  Stat  845,  875),  which  allows  officers  other  than 
those  of  the  Regular  Army  to  count  service  in  the  National  Guard  or  Organized 
Militia  toward  longevity  pay,  contains  nothing  in  its  language  which  requires 
it  to  be  given  a  retroactive  operation.    (Consequently,  the  settled  general  rule 
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applies  that  statutes  are  to  be  construed  so  that  they  will  operate  prospectively. 
Hence,  the  act  is  operative  only  from  the  date  of  the  approval  of  the  act,  and 
not  as  to  each  officer  from  the  date  he  entered  the  service. 

241.1. 

War  Department,  J.  A.  G.  0.,  August  16,  1918.— To  the  Division  Judge  Ad- 
vocate. 

1.  The  question  raised  in  your  letter  of  August  6,  1918,  is  whether  the  pro- 
vision of  the  act  of  July  9,  1918  (40  Stat.  845,  875),  placing  officers  other  than 
the  Regular  Army  "  who  have  had  service  in  the  National  Guard  and  Organized 
Militia  *  *  •  but  who  have  entered  the  service  in  the  forces  of  the  Army 
of  the  United  States,  otherwise  than  through  draft  •  •  ♦  upon  the  same 
footing  as  to  pay  and  allowance  as  the  members  of  said  forces  who  were 
drafted  under  the  provisions  "  of  section  111,  act  of  June  8,  1916  (39  Stat.  166, 
211,  are  retroactive. 

2.  There  is  nothing  in  the  language  of  this  provision  which  requires  it  to  be 
given  a  retroactive  operation;  and  in  accordance  with  the  well  settled  rule 
that  statutes  are  to  be  construed  so  that  they  will  operate  prospectively  and 
not  retroactively,  except  where  the  language  requires  retroactive  operation,  it 
is  the  view  of  this  office  that  the  provision  is  operative  only  from  the  date 
of  the  passage  of  the  act  and  not  as  to  each  officer  from  the  date  he  entered  the 
service.  This  office  understands  that  the  question  has  been  taken  up  Informally 
with  the  Comptroller's  office  and  that  that  office  regards  the  provision  as  not 
susceptible  of  retroactive  operation. 


PAT  AND  ALLOWANCES:  Shipment  of  Household  Goods. 

An  officer  of  the  National  Army  on  duty  abroad  is  entitled  to  have  his  house- 
hold goods  shipped  from  storage  at  his  former  station  in  the  United  States  to 
his  home  in  a  neighboring  State.  General  Orders,  No.  47,  War  Department,  1918, 
governing  the  shipment  of  household  goods  of  officers  on  duty  in  overseas  field 
service,  applies  in  terms  only  to  the  Regular  Army.  But  section  10,  act  of  May 
18,  1917  (40  Stat.  76,  82),  provides  that  officers  and  soldiers  in  forces  other 
than  the  Regular  Army  "  shall  be  In  all  respects  on  the  same  footing  as  to  pay, 
allowances,  and  pensions  as  officers  and  enlisted  men  of  corresponding  grades 
and  length  of  service  in  the  Regular  Army."  Consequently,  officers  outside  the 
Regular  Army,  upon  being  ordered  to  regular  duty  in  the  field,  are,  within 
the  regulation  allowance  of  their  respective  grades,  entitled  to  have  their 
household  goods  shipped  to  their  homes  or  other  convenient  place  of  storage  at 
public  expense.  This  privilege  does  not  extend  to  officers  appointed  from  civil 
life  and  assigned  for  first  duty  in  the  field. 

524. 

War  Department,  J.  A.  G.  O.,  August  16, 1918.— To  The  Adjutant  General. 

1.  The  accompanying  request  of  the  quartermaster,  Port  Sill,  Okla.,  for 
authority  to  ship  the  household  goods  of  Capt.  Charles  0.  Church,  Quarter- 
master Corps,  National  Army,  now  in  storage  at  that  post,  to  this  officer's 
wife,  Mrs.  Charles  C.  Church,  at  Topeka,  Kaus.,  has  been  referred  to  this  office 
for  remark.  It  is  observed  that  this  application  was  disapproved  by  The  Adju- 
tant General's  Office,  in  the  first  indorsement  dated  July  26,  on  the  ground  that 
General  Orders,  No.  47,  War  Department,  1918,  governing  the  shipment  of 
household  goods  of  officers  ordered  to  duty  In  the  field  during  the  present 
emergency  applies,  in  terms,  only  to  officers,  enlisted  men,  and  civilian  em- 
ployees of  the  Regular  Army.  The  papers  show  that  Capt.  Church  was  ap- 
pointed to  his  present  grade  while  at  Fort  Sill,  April  10,  1918,  having  prior  to 
that  time  serA^  at  that  post  as  post  sergeant  major.  It  appears  that  Capt. 
Church  is  now  on  duty  abroad. 

2.  While  General  Orders,  No.  47,  War  Department,  1918,  governing  the  ship- 
ment of  household  goods  applies,  in  terms,  only  to  officers,  enlisted  men  and 
civilian  employees  of  the  Regular  Army,  it  must  be  construed  in  connection 
with  the  statutes  governing  the  pay  and  allowances  of  officers  and  enlisted 
men. of  the  forces  other  than  the  Re^lar  Army,  and  be  held  to  prescribe  the 
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bftsis  upon  which  their  allowances,  including  fhe  shipment  of  household  goods, 
is  to  be  determined.  It  is  necessary  that  It  be  so  considered  in  view  of  the  pro- 
vision in  section  10,  act  of  May  18,.  1917  (40  Stat.  76,  82),  which  reads  as 
follows : 

"  That  all  officers  and  enlisted  men  of  the  forces  herein  provided  for  other 
than  tlie  Regular  Army  shall  be  in  all  respects  on  the  same  footing  as  to  pay, 
allowances,  and  pensions  as  officers  and  enlisted  men  of  corresponding  grades 
and  length  of  service  in  the  Regular  Army." 

Because  of  this  specific  statutory  provision,  any  order  or  regulation  confer- 
ring an  allowance  upon  an  officer  or  enlisted  man  of  the  Regular  Army  must 
be  held  to  apply  equally  to  officers  and  enlisted  men  of  the  other  forces  pro- 
vided for  by  the  act  of  May  18,  1917,  supra.  It  follows  that  inasmuch  as  an 
officer  of  the  Regular  Army  would  be  entitled  to  have  his  household  goods 
shipped  under  the  circumstances  described  in  Capt.  Church's  case,  Capt  Church 
being  an  officer  commissioned  in  the  National  Army  under  the  act  of  May  18, 
1917,  supra,  is  entitled  to  the  shipment  of  his  regulation  allowance  as  requested. 

3.  In  practice,  this  ruling  will  mean  that  any  officer  or  enlisted  man  of  the 
forces  other  than  the  Regular  Army  who  had  his  household  goods  shipped  to 
him  by  reason  of  his  regular  assignment  to  a  permanent  station,  by  which  is 
meant  indefinite  as  distinguished  from  temporary  duty,  and  excludes  field  duty, 
will  be  entitled  to  have  such  property,  within  the  regulation  allowance  for  his 
grade,  shipped  to  his  home  or'  to  a  convenient  place  of  storage,  exactly  under 
the  same  conditions  as  an  officer  or  enlisted  man  of  the  Regular  Army  would 
be  entitled  to  have  his  household  goods  disposed  of  at  public  expense,  upon 
being  ordered  to  duty  in  the  field  or  assigned  to  regular  duty  at  a  permanent 
post  or  station.  It  does  not  mean  that  an  officer  of  the  temporary  forces  will 
be  entitled  to  have  his  household  goods  shipped  from,  or  to,  his  home,  or  else- 
where, unless  he  has  acquired  the  right  to  have  a  transfer  of  such  property  made 
at  public  expense,  by  reason  of  an  assignment  to  a  permanent  station  or  duty  in 
the  above-mentioned  sense  of  the  term.  An  officer  appointed  from  civil  life  and 
assigned  for  first  duty  in  the  field  or  for  temporary  duty  at  a  permanent  post 
or  station,  would  not  be  entitled  to  have  his  household  goods  transferred  at 
public  expense  either  upon  such  assignment  or  thereafter  while  continuing  on 
such  duty. 


ENLISTMENT:  Gontraet  Implied  In  Fact 

A  soldier  asked  for  and  received  his  discharge  papers  on  the  ground  of 
dependency.  He  thereafter  stated  that  he  refused  to  be  bound  by  them, 
remained  with  his  former  organization  and,  with  the  consent  of  the  organization 
commander,  embarked  overseas,  where  he  continued  to  discharge  the  duties  of 
a  soldier  and  regular  member  of  the  organization.  The  discharge,  completed 
by  the  service  of  the  papers  on  the  soldier,  was  irrevocable,  and  the  soldier 
became  a  civilian.  Enlistment,  however,  ia  a  contract  either  express  or 
implied  (Ops.  J.  A.  6.  ante,  p.  488,  June  21,  1918;  3  Greenleaf  on  Evidence,  sec- 
tion 483,  and  cases  cited ;  Dig.  Ops.  J.  A.  G.  1912,  p.  602).  This  soldier,  having 
received  the  pay  and  discharged  the  duties  incidental  to  the  status  of  a  member 
of  the  military  forces  of  the  United  States  since  September  6,  1917,  is  presumed 
to  have  enlisted.  In  the  absence  of  other  evidence,  it  must  be  held  that  he  is  an 
enlisted  man  in  the  military  forces  of  the  United  States. 

220.8. 

War  Department,  J.  A.  G.  O.  August  17,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement,  the  Adjutant  General  submits  to  this  office 
for  decision  the  present  status  of  li.,  formerly  private.  Ninth  Regiment  of 
Massachusetts  National  Guard. 

By  the  papers  in  reference  Twenty-second  Indiana  it  appears  to  quote  MaJ. 
Gen.  William  Crozler,  commanding  the  Northeastern  Department,  that — 

'*  The  record  is  in  conflict  as  to  whether  or  not  this  man  actually  was  dis- 
charged. He  states  himself  that  no  discharge  certificate  was  given  him.  In 
the  oighth  and  twelfth  indorsements  the  company  commander  states  that  the 
discharge  and  final  statements  were  duly  accomplished  and  delivered  to  L. 
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It  Is  stated  In  the  fourteenth  indorsement  that  Pvt.  L.  refused  to  make  use 
of  his  discharge  papers." 

It  further  appears  that  Pvt.  L.  requested  a  discharge  for  the  reason  that  his 
family  were  dependent  upon  him  for  support ;  that  on  September  6,  1917,  when 
the  discharge  papers  were  delivered  to  him,  he  refused  to  be  bound  by  them, 
stating  that  his  family  were  not  dependent  upon  him  and  he  did  not  desire  to 
b('  discharged.  As  to  the  claim  by  Pvt.  L.  that  he  never  received  the  certificate 
of  discharge,  attention  is  invited  to  the  twelfth  indorsement  by  Capt.  John  A. 
Dunn,  General  Staff,  Headquarters,  Service  of  Supplies, i  American  Expedition- 
ary Forces,  dated  Murck  19, 1918,  to  the  commanding  officer  of  the  One  hundred 
and  first  Division,  American  Expeditionary  Forces,  that — 

'*  Discharge  and  final  statement  were  made  and  delivered  to  Pvt.  L.  Ali 
Government  property  in  his  possession  was  turned  in.    L.  was  discharged.'* 

It  further  appears  as  indicated  by  the  fifteenth  indorsement,  signed  in  person 
by  Brig.  Gen.  John  W.  Ruckman,  Headquarters,  Northeastern  Department, 
that— 

"  The  record  indicates  tliat  on  August  29,  1917,  the  discharge  of  this  soldier 
was  ordered  by  competent  authority,  and  that  on  September  6,  1917,  the  dis- 
charge was  duly  affected  by  the  accomplishment  of  a  discharge  certificate  and 
final  statement,  which  were  delivered  to  the  soldier.  Such  delivery  con^pletely 
separated  L.  from  the  service,  and  no  authority  exists  for  his  subsequent  reten- 
tion with  the  organization  to  which  he  belonged." 

And  to  refer  again  to  the  eighth  indorsement,  Oapt  John  A.  Dunn  in  report- 
ing to  the  General  Staff  College,  after  showing  that  Pvt.  L.  deliberately 
ignored  the  discharge  and  embarked  with  his  company  for  France,  where  he 
now  is,  expressly  stated  relative  to  the  receipt  of  the  discharge  that  "When 
rsked,  by  me,  on  the  transport  why  he  hadn't  made  use  of  his  discharge  papers, 
he  replied  that  he  didn't  want  to  be  discharged  and  that  tiis  people  were  not 
dependent  upon  him." 

2.  By  way  of  summary,  there  can  be  no  question  that  Pvt.  L.  prior  to 
receiving  notice  that  he  was  discharged,  desired  to  be  relieved  from  military 
service  upon  the  ground  that  his  family  were  dependent  upon  him  for  support ; 
that  after  the  receipt  of  the  discharge,  he  repented  his  action  and  determined 
to  waive  the  legal  effect  of  this  duly  issued  and  served  discharge. 

The  law  is  well  settled  that  a  discharge  takes  effect  from  the  date  upon 
which  notice  thereof  is  served  upon  the  person  affected.  Such  notice  may  be 
either  actual  or  constructive.  That  is,  the  knowledge  of  the  discharge  may 
be  brought  either  directly  or  indirectly  to  the  attention  of  the  person  con- 
cerned, and  when  a  discharge  has  thus  been  duly  executed,  it  is  beyond  the 
power  of  the  Executive,  whatever  the  merits  of  the  case,  to  recall  It.  The  dis- 
charge having  gone  Into  effect  can  not  be  undone,  and  the  soldier  is  thereby 
detached  from  the  military  service  and  made  a  civilian,  and  it  is  only  by 
reenllstlng  that  he  can  again  become  a  member  of  the  military  service. 

3.  But  did  Pvt.  L.  by  election,  apparently  with  the  consent  of  the  military 
uuthorities,  not  to  be  bound  by  such  discharge,  in  fact,  reenlist?  That  Is,  if 
he  continued  as  a  member  of  his  company,  the  same  as  though  he  had  never 
been  discharged,  did  he  by  such  conduct  and  demeanor  constructively  or  im- 
pliedly enlist  for  military  service  as  a  soldier.  Enlistment  is  a  contract  and 
it  can  be  either  expressed  or  implied,  the  sole  difference  consisting  merely 
in  the  method  of  proof.  Ordinarily  an  enlistment  is  evidenced  by  signing  the 
prescribed  application  and  subscribing  before  a  commissioned  ofllcer,  the  oath 
of  allegiance,  but  this  office  has  repeatedly  held  (Dig.  Op.  J.  A.  G.  1912,  p.  603), 
that — 

**  While  the  taking  of  the  oath  prescribed  by  the  second  article  of  war  is  not 
(ssential  to  the  validity  of  an  enlistment,  it  is  almost  invariably  a  part  of 
a  regular  formal  enlistment." 

The  question  whether  a  person  can  become  a  duly  enlisted  member  of  the 
military  forces  of  the  United  States  without  formally  contracting  to  assume 
such  a  status  was  before  tliis  office  for  consideration  June  21, 1918  (Ops.  J.  A.  G. 
antCf  p.  488),  and  In  the  course  of  the  opinion  then  rendered  It  was  said: 

'*  Obviously,  since  an  enlistment  Is  the  act  of  making  a  contract  to  volimtarily 
s(>rve  the  Government  as  a  soldier,  and  since  the  taking  of  the  oath  is  not 
t\ssential  to  its  validity,  it  would  follow  logically  that  an  enlistment  contract 
can  be  implied  as  well  as  expres.sed,  that  is,  it  can  be  entered  into  as  well  as 
proved  by  the  intent  of  the  person  charged  to  have  enlisted  as  evidenced  and 
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Indicated  by  his  conduct.  In  fact,  in  an  opinion  by  the  Attorney  General^ 
under  date  of  Ck:tober  25,  1853  (6  Ops.  Atty.  Gen.  187,  190),  it  was  said : 

**  ESnlistments  In  the  Army  made  under  the  inducements  held  out  by  the  laws 
of  the  United  States,  are  contracts ;  and,  although  the  Government  be  a  party, 
still  the  contracts  'ought  to  be  construed  according  to  those  well-established 
principles  which  regulate  contracts  generally.* " 

"  This  general  principle  has  been  practically  applied  by  the  courts  in  a  number 
of  well  considered  cases  cited  to  sustain  the  following  principle  in  3  Greenle^f 
on  Evidence,  section  483,  that — 

'  on  a  charge  of  desertion  or  other  offense  against  military  discipline,  it  will 
be  sufficient  to  prove  that  the  accused  received  the  pay,  or  did  the  duties  of  a 
soldier  without  other  proof  of  his  enlistment  or  oath.' 

"  Clearly,  the  underlying  principle  justifying  this  rule  is  that  the  continued 
rendering  of  service,  if  accepted,  will  constitute  an  enlistment.  In  fact,  this 
necessary  corollary  finds  recognition,  in  the  annotations  under  the  subject  *  En- 
listments *  in  the  Digest  of  Opinions,  Judge  Advocate  General,  1912,  page  602, 
in  the  following  concise  and  legally  sound  statement: 

*  Our  law  not  defining  enlistment,  nor  designating  what  proceeding  or  pro- 
ceedings shall  or  may  constitute  an  enlistment,  it  may  be  said,  in  general,  that 
any  act  or  acts  which  indicate  an  undertaking,  on  the  part  of  a  person  legally 
competent  to  do  so,  to  render  military  service  to  the  United  States  for  the  term 
required  by  existing  law,  and  an  acceptance  of  such  service  on  the  part  of  the 
Government  may  ordinarily  be  regarded  as  legal  evidence  of  a  contract  of 
enlistment  between  the  parties  and  as  equivalent  to  a  formal  agreement  where 
no  such  agreement  has  been  had.  The  forty-seventh  article  of  war  (old  code) 
practically  makes  the  i*eceipt  of  pay  by  a  party  as  a  soldier  evidence  of  an  enlist- 
ment on  his  part,  estopping  him  from  denying  his  military  capacity  when  sought 
to  be  made  amenable  as  a  deserter.  The  continued  rendering  of  service  which 
is  accepted  may  constitute  an  enlistment.' 

"And  in  an  opinion  of  this  oflice  by  Judge  Holt,  under  date  of  February  5, 
1864,  7  R.  132,  it  was,  inter  alia,  said : 

*  I  have  to  state  that  the  acceptance  of  pay  or  bounty  from  the  Unitofl 
States,  as  a  soldier,  should  be  held  to  estops  him  from  denying  the  status  which 
he  has  openly  assumed  and  the  emoluments  of  which  he  has  received.    *    *    *  '  " 

There  is  nothing  in  the  papers  in  reference  to  show  that  Pvt.  L.  has  not,  since 
September  6,  1917,  received  the  pay  and  discharged  the  duties  of  a  member  of 
the  military  forces  of  the  United  States.  In  fact,  the  irresistible,  If  not  irre- 
buttable, presumption  is,  that  when  he  embarked  with  his  company  overseas, 
he  intended  to  voluntarily  join  and  become  a  member  of  the  Military  Estab- 
lishment of  the  United  States,  with  the  full  expectance  that  he  would  receive^ 
the  pay  and  discharge  the  duties  attaching  to  a  soldier  of  the  United  States 
Army.  In  fact,  the  conclusion  is  inescapable  that  he  has  discharged  such  duties, 
and  received  and  enjoyed  the  emoluments  incidental  to  such  a  status. 

4.  It  is  the  opinion  of  this  office  that  Pvt.  L.  was  duly  discharged  from  the 
military  service  September  6,  1917,  when  a  certificate  of  discharge  was  per- 
sonally served  upon  him  by  Oapt.  John  A.  Dunn ;  and  that  his  status  thereupon 
became  that  of  a  civilian  and  in  no  sense  that  of  an  enlisted  man  of  the  United 
States  Army.  It  is  the  further  opinion  of  this  office  that  by  continuing  to  dis- 
charge the  duties  of  a  member  of  the  military  forces  of  the  United  States  con- 
tinuous^ from  and  after  September  6,  1917,  with  the  full  knowledge  and  con- 
sent of  the  United  States  Government,  he  intended  to,  and  in  fact  did.  enlist 
in  the  military  service  of  the  United  States  and  is  now  an  enlisted  member  of 
such  forces. 


SELECTITE  DRAFT  ACT:  Prooedare  in  Case  of  Desertion;  Signatare  of 
Officer  Preferring  Charges. 

When  a  draft  deserter  Is  arrested  at  a  distance  from  the  board  or  original 
jurisdiction  and  turned  over  to  the  military  authorities  by  an  officer  with  Pro- 
vost Marshal  General's  Office  Form  1021  he  should  always  be  accepted  into  cus- 
tody and  his  induction  papers  procured  forthwith  from  the  board  of  origin. 
A  refusal  to  accept  and  retain  a  man,  on  the  ground  that  his  Induction  papers 
are  not  present  and  that  the  formal  charge  of  willful  desertion  therefore  can 
not  be  supported  by  the  prosecuting  officer,  is  in  effect  an  unwarranted  <lis- 
missal  of  the  charge  of  willful  desertion.    The  officer  preferring  charges  should 
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Rlj?n  his  full  name  and  his  military  rank,  status,  and  organization  so  as  to  re- 
duce to  a  minimum  the  chance  of  doubt  as  to  the  identity  of  the  person  so 
«iisning. 

327.3. 

August  17,  1918. 
From :  The  Judge  Advocate  General  of  the  Army. 
To :  The  Camp  Judge  Advocate. 
Subject:  Procedure  to  be  followed  where  a  man  charged  with  desertion  is 

turned  over  to  the  military  authorities  without  his  induction  papers;  ami 

what  degree  of  detail  should  characterize  the  signature  of  an  officer  preferrlnj; 

charges. 

1.  In  your  letter  of  August  14  you  inquire  whether  men  should  **  be  accepted 
without  induction  papers,"  where  they  "  are  picked  up  in  localities  at  some  dis- 
tance from  their  respective  local  boards  and  turned  over  by  sheriffa  armed  with 
Provost  Marshal  General's  Office,  Form  1021."  You  then  state  that  "in  the 
past  there  has  been  much  delay  about  receiving  proper  induction  papers"  and 
in  some  instances  the  men  have  been  held  for  more  than  two  months  without  re- 
ceiving induction  papers.    You  inquire  what  procedure  should  be  followed. 

2.  In  Selective  Service  Regulations,  Provost  Marshal  General's  Office,  Form 
999,  the  procedure  upon  the  arrest  of  a  deserter  is  outlined  In  section  51  as 
follows  : 

"  Upon  the  arrest  of  a  deserter  the  police  official  arresting  him  shall  take  him 
before  a  near-by  local  board,  preferably  the  local  board  having  jurisdiction  of 
him,  which  local  board  shall  immediately  inquire  whether  his  offense  was  willful 
and  committed  with  an  intent  to  evade  military  service,  and  if  it  so  finds  ^all 
make  and  deliver  to  such  police  official  a  certificate  to  that  effect  and  direct 
such  police  official  to  deliver  the  deserter  to  the  nearest  Army  camp,  post,  or 
station.  The  form  of  this  certificate.  Form  1021,  will  be  found  in  Part  X,  but 
no  printed  form  will  be  furnished. 

"  If  the  local  board  finds  that  the  ofTense  was  not  willful  and  the  registrant 
has  been  physically  examined,  the  board  shall  forthwith  send  him  to  the  proper 
mobilization  camp.  If  the  registrant  has  not  been  physically  examined,  the  local 
board  shall  examine  him  physically,  and  if  he  is  found  to  be  physically  qualified 
shall  send  him  to  the  proper  mobilization  camp.  In  either  case  the  local  board 
sending  the  registrant  to  camp  shall  promptly  notify  the  local  board  of  origin 
to  furnish  the  papers  prescribed  in  section  148  in  respect  of  such  registrant.  If 
he  is  found  to  be  not  physically  qualified,  the  case  will  be  reported  to  the  proper 
mobilization  camp,  with  a  request  for  instructions." 

Obviously  any  such  men  should  be  accepted  and  their  induction  papers  pro- 
cured as  soon  as  possible  from  the  local  board  of  ori^nal  Jurisdiction.  -  You  will 
observe  it  is  provided  in  section  51,  supra,  that  the  local  board  sending  such 
alleged  deserter  to  the  proper  mobilization  camp  Is  charged  with  the  duty  of 
examining  him  physically  before  turning  him  over  to  the  sheriff  or  other  officer 
for  such  transfer  under  Form  No.  1021.  Under  no  circumstances  should  you 
refuse  to  accept  such  men.  You  should  accept  them,  and  forthwith  proceed  to 
obtain  their  induction  papers.  The  fact  that  a  prosecuting  officer  is  not  prepared 
to  formally  present  complete  proof  of  the  charges  against  a  man  found  by  a  local 
board  to  be  a  willful  deserter  would  not  justify  a  refusal  to  accept  him  and  re- 
tain him  in  custody,  as  such  a  course  would  be  in  effect  an  unwarranted  dis- 
missal of  the  charge  of  willful  desertion. 

3.  In  answer  to  your  inquiry  whether  an  officer  preferring  charges  should  be 
required  to  affix  his  battalion  after  his  signature,  or  merely  sign  his  name,  rauR, 
and  branch  of  service  such  as  "John  Smith,  captain.  Infantry  "  you  are  informed 
that  while  the  signature  suggested  clearly  meets  every  legal  requirement,  it  is 
always  desirable  to  add  such  other  marks  or  description  as  will  identify,  as 
nearly  as  possible,  the  person  so  signing  the  charges.  The  entire  matter  of  sig- 
nature is  one  of  complete  identification,  a  signing  in  such  a  manner  as  to  reduce 
to  a  minimum  any  question  of  doubt  as  to  who  the  person  so  aignlng  his  name* 
either  individually  or  officially,  may  be. 
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DISCIPLINE :  Speedy  Release  of  Aeensed. 

The  words  "  Commanding  officer,"  in  Manual  for  Courts-Martial,  paragraph 
832a,  refer  to  the  commanding  officer,  usually  the  post,  regimental,  or  camp 
commander,  of  the  organization  in  which  the  accused  is  confined,  although  the 
court  may  have  been  convened  by  higher  authority. 

319.1. . 

August  18,  1918. 

From :  The  Office  of  the  Judge  Advocate  General 
To :  The  Judge  Advocate,  Eighth  Division. 
Subject:  Inquiries  in  monthly  report  for  July,  1918. 

.  1.  In  your  monthly  report  of  July  31,  1918,  you  state  that  a  question  has 
l)e(»n  raised  as  to  the  Interpretation  of  the  phase,  "  Commanding  officer,"  ^lanual 
foi'  Courts-Martial,  paragraph  332a,  as  applied  to  cases  tried  in  the  Eighth 
division.  That  paragraph  provides  that  when  an  enlisted  man  has  been  tried 
by  general  courts-martial  and  acquitted,  or  has  been  convicted  and  the  sentence 
does  not  include  dishonorable  discharge  or  confinement,  the  judge  advocate  shall 
notify  the  commanding  officer,  whereupon  the  commanding  officer  will  at  once 
release  the  prisoner  from  confinement  or  arrest,  provided  he  is  not  awaiting 
trial,  or  result  of  trial  under  other  charges.  The  chief  of  staff  of  the  Eighth 
Division  contends  that  this  requires  the  trial  Judge  advocate  immediately  to 
notify  the  commanding  officer  of  the  accused's  regiment  of  the  fact  of  his 
acquittal.  Your  position  is  that  the  commanding  officer  referred  to  is  the  officer 
ordering  the  court.  In  the  absence  of  paragraph  332a,  there  is  no  doubt  that 
only  the  officer  ordering  the  court  would  be  authorized  to  release  the  accused. 
Wlnthrop  Military  Law  (ed.  1886,  p.  147);  Davis  Military  Law  (ed.  1906, 
p.  64).  This  paragraph,  however.  Is  not  intended  to  be  merely  declaratory  of 
previously  existing  practice,  but  is  designed  to  effect  the  speedy  release  of  men 
whose  confinement  is  no  longer  justified.  Consequently,  this  office  agrees  with 
the  Interpretation  of  the  chief  of  staff  of  the  Eighth  Division.  The  command- 
ing officer  in  the  case  put  by  you  is  the  regimental  commander  of  the*  accused, 
even  though  the  court  is  ordered  by  the  division  commander. 

2.  In  paragraph  5  of  your  said  report,  you  inquire  whether  it  is  proper  for 
the  division  judge  advocate  at  Camp  Fremont  to  act  as  camp  judge  advocate, 
in  view  of  the  fact  that  the  commanding  general  exercising  jurisdiction  as  camp 
commander  has  established  a  general  court-martial  for  the  camp.  You  are  ad- 
vised that  in  order  to  be  qualified  to  act  as  camp  judge  advocate,  you  must  be 
80  detailed  or  designated  by  competent  orders. 


PAY  AND  ALLOWANCES :  Increased  Pay  for  Arlation  Officers ;  Army  Regu- 
lations 1269i. 

Nothing  contained  In  Army  Regulations,  1269^,  effective  June  10,  1918,  shows 
that  this  Regulation,  providing  increased  pay  for  certain  aviation  service,  was 
intended  to  have  retroactive  effect.  Under  this  Regulation,  a  commanding  officer 
of  an  aviation  station,  camp,  school,  field,  post,  etc.,  does  not  have  authority  to 
make  an  order  which  will  carry  Increased  pay  and  allowances  from  a  date  prior 
to  that  on  which  the  Regulation  became  effective.  Neither  can  increased  pay  and 
allowances  be  authorized  by  such  commanding  officer  for  any  time  prior  to  the 
actual  assignment  by  him  of  an  officer  to  the  duty  contemplated  by  the  Regula- 
tion ;  although  an  announcement  in  a  later  published  order  that  the  assignment 
to  such  duty  was  actually  made  on  an  antecedent  date  would  be  good,  in  cases 
where  this  is  actually  the  fact. 

321.91. 

War  Department,  J.  A.  G.  O.,  August  19,  1918.— To  The  Adjutant  General. 

1.  The  accompany  papers  present  the  question  of  whether  it  is  proper  to  ante- 
date assignments  to  flying  duty  under  authority  of  Army  Regulations,  1269i, 
in  order  that  increased  pay  corresponding  to  such  duty  may  be  allowed. 

2.  The  facts  in  the  instant  case  may  be  briefly  stated  as  follows :  Army  Regu- 
Intions,  1269i,  was  adde<l  by  Changes,  No.  73,  under  date  of  June  10,  1918.  It 
provides,  in  pertinent  part,  as  follows : 

"Aviation  officers  and  officers  detailed  or  attached  to  the  Air  Service  for 
flight  duty,  junior  military  aviators,  military  aviators,  junior  military  aero- 
nauts, and  military  aeronauts  may  be  assigned  to  duty  requiring  them  to  partici- 
pate in  regular  and  frequent  aerial  flights  by  the  commanding  officer  of -the  avla* 
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tion  station,  camp,  school,  fleld,  post,  or  aeronautical  organization  In  the  field 
to  which  the  officer  may  be  assigned.  No  officer  will  be  continued  on  such  duty 
except  as  authorized  by  the  acts  of  Congress  of  July  18,  1914,  June  3,  1016,  and 
July  24,  1017. 

**  Officers  assigned  to  such  duty  are  entitled  to  the  extra  pay  and  allowances 
authorized  by  the  above-cited  acts  of  Congress,  provided  that  the  extra  pay  and 
allowances  shall  not  be  paid  to  any  such  officer  for  any  period  during  w^hich  he 
has  not  participated  In  rej?ular  and  frequent  flights.  When  failure  to  participate 
in  flights  is  due  to  physical  disability  resulting  from  participation  in  flights, 
the  extra  pay  and  allowance  for  participation  in  flights  shall  be  continued  during 
the  period  of  such  physical  disability." 

Subsequent  to  the  issuance  of  this  Regulation,  a  Special  Order  was  Issued 
from  Headquarters,  United  States  Aviation  School,  Kelly  Field,  San  Antonio, 
Tex.,  under  date  of  July  25,  1918,  which  provides  In  part  as  follows: 

"  Under  the  provisions  of  paragraph  12691,  Army  Regulations,  the  following- 
named  officers  are  announced  as  on  duty  requiring  them  to  participate  regu- 
larly and  frequently  In  aerial  flights  from  the  dates  set  after  their  names: 
Maj.  W.  W.  Vautsmeier,  Aviation  Section,  Signal  Corps,  between  November  20, 
1917,  and  December  17, 1917 ;  and  from  April  10, 1918." 

This  order  contains  a  similar  provision  with  reference  to  two  other  officers, 

3.  The  accompanying  papers  show  that  a  letter  of  Instruction  was  sent  under 
date  of  October  23,  1917,  from  the  office  of  the  Chief  Signal  Officer  to  the  com- 
manding officer,  Signal  Corps,  Aviation  Section,  Kelly  Field,  Tex.,  with  refer- 
ence to  flying  instruction  of  regular  officers,  which  read  as  follows: 

"  Regular  officers  who  have  been  detailed  to  the  Signal  Corps  in  administra- 
tive capacities  and  who  desire  to  talce  the  flying  course  may  be  given  the  regular 
examination  taken  by  all  aviation  candidates  and  may,  upon  satisfactory  com- 
pletion of  that  examination,  be  given  the  full  flying  course.  This  course  will  be 
given  to  these  men  without  further  instruction  from  this  office.  Memorandum 
showing  date  instruction  commenced  will  be  submitted  to  the  Air  Division  of 
the  Office  of  the  Chief  Signal  Officer." 

4.  This  letter  of  instructions  is  permissive  in  character  only.  It  authorizes 
regular  officers  who  have  been  detailed  to  the  Signal  Corps  in  administrative 
capacities,  and  who  desire  to  take  the  flying  course,  to  receive  such  course.  It 
does  not  require  a  single  officer  to  be  detailed  on  flying  duty.  On  the  other 
hand,  paragraph  1269^,  which  authorizes  extra  pay  and  allowance,  is  applicable 
only  to  such  officers  as  "  may  be  assigned  to  duty  requiring  them  to  participate 
in  regular  and  frequent  aerial  flights." 

Nothing  contained  in  Army  Regulations,  1269i,  shows  that  this  Regulation 
was  intended  to  have  retroactive  effect.  Under  this  Regulation,  a  commanding 
officer  of  an  aviation  station,  camp,  school,  field,  post,  etc.,  does  not  have  author- 
ity to  make  an  order  which  will  carry  Increased  pay  and  allowance  from  a  date 
prior  to  that  on  which  the  Regulation  became  effective.  Neither  can  increased 
pay  and  allowances  be  authorized  by  such  commanding  officer  for  any  time 
prior  to  the  actual  assignment  by  him  of  an  officer  to  the  duty  contemplated  by 
the  Regulation ;  although  an  announcement  in  a  later  published  order  that  the 
assignment  to  such  duty  was  actually  made  on  an  antecedent  date  would  be 
good,  In  cases  where  this  Is  actually  the  fact. 

5.  It  is,  therefore,  the  opinion  of  this  office  that  orders  issued  by  commanding 
officers  of  aviation  stations,  camps,  schools,  posts,  etc.,  under  the  authority  of 
paragraph  1269^,  can  not  be  made  to  have  retroactive  effect,  except  as  indicated 
above. 


WITNESSES:  Expert;  Compensation. 

Two  physicians  were  employed  as  expert  witnesses  by  a  trial  Judge  advo- 
cate without  complying  with  Manual  for  Courts-Martial,  paragraph  192,  which 
rtxiuires  a  resolution  of  the  court  in  advance  declaring  the  necessity  of  such 
employment.  Such  resolution  Is  a  condition  precedent  to  charging  the  United 
States  in  such  cases;  and  the  bills  of  the  two  witnesses  can  not  be  paid  out  of 
the  appropriation  "  for  expense  of  courts-martial,  etc." 

2r)0.4. 

War  Department,  J.  A.  G.  O.,  Augnst  19,  1918.— To  The  Adjutant  General. 

1.  These  papers  show  that  the  trial  judge  advocate  of  a  general  court- 
martial  at  Camp  Jackson,  S.  C,  recently  employed  two  physicians  as  expert 
witnesses  in  two  cases  of  the  trial  of  officers  by  court-martial,  without  com- 
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plying  with  the  provision  of  paragraph  192,  Manual  for  Courts-Martial,  and  the 
camp  Judge  advocate,  Camp  Jackson,  has  transmitted  the  papers  to  this  office 
for  instructions  and  advice  with  reference  to  the  disposition  of  the  bills  ren- 
dered by  the  two  physicians.  Dr.  William  Weston  and  Dr.  J.  H.  Gibbes.  Their 
accounts  are  for  $25  each  in  Que  case  for  one-half  day's  service  and  $50  each  in 
the  other  for  one  day's  service. 

2.  Paragraph  192,  Manual  for  Courts-Martial,  provides : 

"When  the  employment  of  an  expert  is  necessary  during  a  trial  by  court- 
martial  the  necessity  for  such  employment  should  be  made  to  appear  by  a 
resolution  of  the  court.  This  resolution  will  be  forwarded  by  the  Judge  advo- 
cate, in  advance  of  the  employment,  to  the  authority  appointing  the  court,  with 
a  request  for  authority  to  employ  the  expert  and  for  a  decision  as  to  the  com- 
pensation to  be  paid  him.  The  refluest  should,  if  practicable,  state  the  com- 
pensation that  is  recommended  by  the  judge  advocate.  The  compensation 
of  the  expert,  including  the  compensation  for  photographs  that  may  be  neces- 
sary in  connection  with  his  testimony,  ^  will  be  paid  out  of  the  appropriation 
"  for  expenses  of  courts-martial,  etc."  *  « 

It  appears  that  the  trial  Judge  advocate,  Capt  S.  E.  Whittaker,  Three  hun- 
dred and  eighteenth  Field  Artillery,  has  left  Camp  Jackson  with  his  organiza- 
tion, and  there  is  no  satisfactory  explanation  In  the  papers  why  he  did  not 
'comply  with  this  regulation.  The  two  physicians  claim  that  they  had  an 
understanding  with  Capt.  Whittaker  to  the  ^ect  that  they  were  to  be  paid  as 
expert  witnesses  although  no  rate  of  compensation  was  agreed  upon. 

3.  The  duty  of  a  Judge  advocate  in  the  matter  of  obtaining  the  services  of 
expert  witnesses  is  plainly  prescribed  by  the  regulation.  He  has  no  authority 
to  charge  the  United  States  with  any  expense  for  such  services  except  In  pur- 
suance of  the  provisions  of  the  regulations  which  require  that  the  necessity 
for  the  employment  of  an  expert  witness  must  be  made  to  appear  by  a  resolu- 
tion of  the  court,  in  advance  of  the  employm^nt,  and  that  the  resolution  be 
forwarded  by  the  Judge  advocate  In  advance  of  the  employment  to  the  authority 
appointing  the  court,  with  the  request  for  autliorlty  to  employ  the  exi)ert  and 
for  a  decision  as  to  the  compensation  to  be  paid.  This  regulation  Is  designed 
to  protect  the  interests  of  the  United  States  by  limiting  the  employment  of 
expert  witnesses  at  the  expense  of  the  United  States  to  cases  In  which  the 
ne(7&sslty  Is  clearly  established.  The  employment  of  an  expert  witness  by  a 
Judge  advocate,  except  In  pursuance  of  this  regulation,  creates  no  obligation 
on  the  part  of  the  Government,  and.  In  the  opinion  of  this  office,  the  depart- 
ment should  notify  the  witnesses'  accordingly.  It  Is  recommended  that  Capt. 
Whittaker  be  directed  to  submit  an  explanation  to  the  department  why  he 
ignored  the  requirements  of  Manual  for  Courts-Martial,  paragraph  192,  in  pro- 
curing the  services  of  Drs.  Weston  and  Gibbes  as  expert  witnesses. 


ALIEN:  Obligation  of  British  Subject  under  Seleetive  Draft  Aet  and  Brit- 
ish Conrention. 

A  man  bom  In  England  41  years  ago  came  to  this  country  In  childhood,  has 
served  six  years  in  the  New  York  National  Guard,  served  in  the  United  States 
Army  during  the  Spanish-American  War,  and  a  year  ago  declared  his  intention 
to  become  a  citizen  of  the  United  States.  The  documents  settling  whether  this 
man  is  subject  to  the  British  draft  in  case  he  does  not  enter  the  Army  of  the 
United  States  are  the  British  convention,  which  took  effect  on  July  30,  1918, 
Chapter  XII  of  the  act  of  July  9,  1918  (40  Stat.  845,  884),  and  the  President's 
proclamation  thereunder.  The  result  of  those  documents  Is  that  for  60  days  after 
July  30,  1918,  he  has  his  election  between  the  British  and  the  American  Armies, 
and  that  In  case  he  makes  no  election  he  will  be  subject  to  military  service  In  the 
Army  of  the  United  States. 

014.32. 

War  Department,  J.  A.  G.  O.,  August  20,  1918. — To  The  Adjutant  General. 

1.  John  J.  Greene,  of  New  Rochelle,  N.  Y.,  asks  whether  he  Is  subject  to  the 
British  draft  In  case  he  does  not  enter  the  Army  of  the  United  States.  He  was 
born  In  England  41  years  ago,  came  to  this  country  In  childhood,  has  served  six 
years  in  the  New  York  National  Guard,  served  in  the  United  States  Army  during 
the  Spanish  War,  and  a  year  ago  declared  his  Intention  to  become  a  citizen  of  the 
United  States. 
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2.  The  documents  settling  the  question  are  the  British  convention,  whidi  took 
elfect  on  July  80, 1918,  Chapter  XII,  act  of  July  9, 1918  (40  Stat  845,  884),  and 
the  President's  proclamation  thereunder.  The  result  of  those  documents  is  that 
for  60  days  after  July  80,  1918,  Mr.  Greene  has  his  election  between  the  British 
and  the  American  Armlea»  and  that  In  case  he  makes  no  election  he  wlU  be  sub- 
ject to  military  service  In  the  Army  of  the  United  States. 


ALIEN:  Soldier  of  Japanese  Baoe  not  Eligible  to  Citizensliip. 

A  soldier  of  the  Japanese  race  in  the  United  States  Army  is  not  eligible  for 
naturalization.  The  act  of  May  9, 1918  (40  Stat.  542),  adds  certain  subdivisions 
to  section  4,  act  of  June  29,  1906  (34  Stat.  596),  and  pi^ovides  for  special 
privileges  of  naturalization  to  soldiers.  That  act  in  turn  is  an  amendment  to 
title  XXX  of  the  Revised  Statutes  of  the  United  States,  the  title  dealing  with 
naturalization.  That  title  is  by  Revised  Statutes,  section  2169,  as  amended  by 
the  act  of  February  18,  1875  (18  Stat.  316,  318),  prevented  from  applying  to 
Japanese.  In  re  Saito  (62  Fed.  126),  and  In  re  Takitfi  Yamashiia  (70  Pac.  482, 
30  Wash.  234,  59  L.  R.  A.  671).  Nor  does  service  in  the  United  States  Army 
change  this  result.  In  re  Bvntaro  Kutnagai  (163  Fed.  922) ,  and  Besaho  v.  United 
States  (178  Fed.  245,  247,  248). 

August  20,  1918. 

014.32. 


CITILIAN  EMPLOYEES:  Bight  to  Besign. 

Two  civilian  clerks  accepted  employment  in  the  Military  Establishment  in  time 
of  war,  one  as  a  typist  and  the  other  as  an  engineer  civilian  clerk  in  the  foreign 
service,  and  now  seek  to  resign.  In  the  absence  of  pending  charges  against  them 
and  of  circumstances  so  necessitous  as  to  require  the  imposition  of  military  juris- 
diction over  them  as  "  retainers  and  persons  accompanying  an  army  in  the  field  •* 
under  paragraph  (d),  second  article  of  war,  civilian  clerks  have  the  right  to 
terminate  their  employment  by  resignation. 

230.81. 

War  Department,  J.  A.  G.  O.,  August  20, 1918— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  The  Adjutant  General  requests  a  rule  whether 
civilian  clerks  who,  in  time  of  war,  accept  employment  in  the  Military  Estab- 
lishment should  be  permitted  to  resign  at  pleasure  and  thus  escape  their  obliga- 
tions to  the  Government 

By  the  papers  in  reference  it  appears  that  two  civilian  clerks,  one  M.,  En- 
gineer civilian  clerk  attached  to  the  Gas  Service ;  and  the  other  P.,  stenographic 
typist  in-  the  Signal  Service,  have  tendered  their  resignations.  It  is  stated  by 
Col.  E.  N.  Johnston,  Assistant  Chief  of  the  Gas  Service  ,that  Civilian  C^erk  M., 
entered  foreign  service  October  17,  1917;  that  he  was  married  shortly  before 
departure  from  the  United  States ;  that  he  has  been  employed  in  the  capacity  of 
a  clerk  and  typist;  that  his  work  has  not  been  satisfactory;  and  that  he  is  not 
expending  any  effort  to  make  a  better  showing.  It  Is  further  stated  by  F.  J. 
Kernan,  major  general,  commanding  headquarters  Service  of  Supplies,  France, 
that— 

"  Due  to  the  present  and  increasing  shortage  of  men  in  the  United  States, 
their  places  on  foreign  service  should  be  filled  with  women  wherever  practicable, 
or  at  least  by  class  B  or  C  men,  and  that  the  employment  of  field  clerks  and 
civilian  clerks  with  the  American  Expeditionary  Forces  should  be  discontinued 
to  as  great  an  extent  as  possible.  Men  not  employed  with  combatant  units  should 
be  left  at  home,  where  their  services  are  in  demand." 

2.  It  does  not  appear  that  any  charges  are  pending  against  these  civilian 
clerks.  Neither  Is  it  suggested  that  the  circumstances  are  so  necessitous  as  to 
require  reference  to  the  principle  establishing  military  jurisdiction  over  re- 
tainers and  persons  accompanying  an  army  in  the  field,  as  declared  in  paragraph 
(rf),  second  article  of  war.  In  the  absence  of  statute  providing  otherwise,  and 
in  the  absence  of  a  showing  of  necessity  bringing  these  clerks  within  the  extra- 
ordinary military  jurisdiction  adverted  to,  it  is  .the  view  of  this  office  that 
civilian  clerks  have  the  right  to  terminate  their  employment  by  resignation. 
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COUKTS-MABTIAL:  Expense  of  Attendant  Necessary  to  Bring  a  Tonng 
Witness  to  Gonrt* 

A  girl  of  14  was  summoned  as  a  witness  and,  on  account  of  her  youth,  re- 
quired an  attendant  to  accompany  her  to  and  from  the  trial.  The  attendant  Is 
entitled  to  be  reimbursed,  not  on  a  mileage  basis  as  a  witness,  but  for  her  actual 
expense  incurred,  not  to  exceed  the  aggregate  allowable  to  a  witness  of  5  cents 
per  mile. 

250.4. 

War  Department,  J.  A.  G.  O.,  August  20, 1918 — ^To  The  Adjutant  General. 

1.  In  accompanying  communication  from  the  camp  Judge  advocate,  Camp 
Upton,  N.  Y.,  It  is  explained  that  In  a  court-martial  trial  recently  held  at  that 
camp  It  was  necessary-  to  summon  as  a  witness  Gertrude  H.,  age  14  years,  who 
was  In  the  New  York  State  Training  School  for  Girls,  at  Hudson,  N.  Y.,  and 
chat  because  of  her  youth  it  was  necessary  that  an  attendant  accompany  her 
to  and  from  Gamp  Upton.  Accordingly,  vouchers  have  been  presented  for  the 
payment  of  5  cents  per  mile  for  the  114  miles  of  travel  each  way  for  the  at- 
tendant, who  was  a  member  of  the  Society  for  the  Prevention  of  Cruelty  to 
Children  In  New  York. 

2.  The  rate  of  5  cents  per  mile  for  travel  is  the  statutory  rate  of  mileage  for 
witnesses  in  attending  courts-martial  when  duly  summoned.  In  the  opinion  of 
this  office  the  expense  of  the  attendant  In  this  case  can  not  be  commuted  upon 
a  mileage  basis,  as  there  Is  no  statutory  authority  for  so  doing.  The  attendant 
necessary  to  accompany  the  witness  may,  I  think,  be  reimbursed  for  actual 
expenses  Incurred  for  the  travel,  not  exceeding,  however,  the  aggregate  allow- 
able In  the  case  of  a  witness.  It  Is  recommended  that  authority  be  given  to  make 
reimbursement  In  this  case  accordingly,  the  expense. to  be  paid  from  the  ap- 
propriation for  exi)enses  of  courts-martial. 


ENLISTMENT:  Frandalent  Enlistment;  Perjury  in  Procuring  War  Risk 
Insurance. 

A  married  registrant  was  impersonated  by  his  wife's  brother,  who  enlisted 
in  his  place  and  took  out  Insurance  for  the  benefit  of  the  declarant's  wife,  his 
sister,  whom  he  designated  as  his  own  wife.  He  became  a  first  class  private 
and  a  good  soldier.  On  the  facts  becoming  known,  his  organization  com- 
mander recommended  that  the  offense  be  condoned  and  the  offender  kept  In 
the  service.  In  view  of  the  seriousness  of  the  offense,  this  recommendatiOD 
should  not  be  followed.  The  offender  should  be  brought  to  trial,  but  his  good 
record  may  be  shown  in  mitigation  of  sentence. 

250.4. 

August  20,  1918. 
From :  The  office  of  the  Judge  Advocate  General. 

To :  The  Judge  Advocate. Division. 

Subject:  Disposition  of  a  case  involving  evasion  of  draft  and  fraudulent  en- 
listment 

1.  In  your  letter  of  July  25,  1918,  you  ask  for  the  advice  of  this  office  with 
reference  to  a  case,  the  essential  facts  of  which  may  be  summarized  as  fol- 
lows: O.,  a  registrant  whose  residence  Is  Buffalo,  N.  Y.,  was  ordered  to 
report  for  military  duty  February  23,  1918,  by  his  local  board.  He  did  not 
report  but  his  brother-in-law,  F.,  appeared  and,  representing  himself  to  be  the 
said  C.,  was  Inducted  into  the  service  and  sent  to  Camp  Upton,  N.  Y.  F.  is.  In 
fact,  unmarried,  but  his  service  record  shows  him  as  married,  and  he  made  an 
allotment  in  favor  of  Anna  C,  who  was,  In  fact,  his  sister  and  the  wife  of  C, 
but  whom  he  described  as  his  wife.  At  the  same  time  he  applied  for  Insurance 
In  the  sum  of  $10,000,  making  the  said  sister,  whom  he  designated  as  his  wife, 
the  beneficiary  thereof.  F.  admits  the  essential  facts  outlined  above.  His 
company  commander  states  that  "  he  is  a  first  class  private  and  a  very  good 
soldier." 

2.  You  Indicate  that  charges  have  been  prepared  against  F.  for  fraudulently 
procuring  himself  to  be  Inducted  Into  the  service  of  the  United  States  and  for 
offenses  committed  by  him  In  violation  of  the  war-risk  insurance  act.    You 
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say.  however,  that  because  of  the  fact  that  he  is  serviiig  well  and  faithfully, 
your  division  commander  Is  of  the  opinion  the  offense  should  be  condoned  and 
F.  retained  in  the  service.  You  Indicate  further  that  the  proper  draft  board 
has  been  requested  to  investigate  the  situation  with  reference  to  tiie  real  C. 
and  to  take  such  action  as  may  be  called  for  In  the  premises. 

3.  In  view  of  the  very  serious  offense  committed  by  F.  in  violation  of  the 
provisions  of  the  war-risk  Insurance  act  (40  Stat.  3d8,  402),  amounting,  as  it 
does,  to  perjury  as  defined  in  section  25  of  the  said  act  and  an  attempt  to 
defraud  the  United  States,  even  though  the  fraud  may  not  have  been  actually 
consummated,  this  office  is  of  the  opinion  that  he  should  be  brought  to  triaL 
The  character  of  his  services  and  his  conduct  generally  since  his  induction 
into  the  military  service  may  properly  be  considered  in  mitigation  of  punish- 
ment, but  should  not,  in  the  opinion  of  this  office,  be  considered  a  sufficient  reason 
for  failure  to  bring  the  offense  to  triaL 


COUBTS-MARTIAL:  Jadge  Adrooate  Should  not  Sit  on  a  Court  Whose  De- 
eision  He  Must  Beview. 

An  assistant  departmental  Judge  advocate  may  legally  sit  on  a  general  court 
in  his  department  and  afterwards  prepare  the  reviews  for  the  Office  of  the 
Judge  Advocate  General;  but  the  duties  of  the  two  offices  ought  not  to  be 
exercised  by  the  same  person,  and  the  officer  should  make  request  to  be  re- 
lieved as  a  member  of  the  general  court-martiaL 

250.4.  August  20,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Judge  Advocate, Department. 

Subject :  Officer  of  the  Judge  Advocate  General's  Department  acting  as  a  mem- 
ber of  a  general  court-martial. 

•  1.  Your  attention  is  invited  to  the  fact  that  Maj.  Gist  Blair,  Judge  advocate, 
was  appointed  by  Special  Orders,  No.  160,  Headquarters  Northeastern  Depart- 
ment, 1918,  paragraph  2,  as  a  member  of  the  general  court-martial  now  sitting 
in  Boston,  Mass.  A  number  of  records  have  been  received  from  the  North- 
eastern Department  ftom  which  it  appears  that  MaJ.  Blair  acted  as  president 
of  the  court  and  signed  the  record  as  such.  'He  also  appears  to  have  pre- 
pared the  reviews  of  the  cases  for  the  use  of  this  office. 

2.  While  there  is  no  legal  prohibition  against  a  member  of  the  Judge  Advocate 
General's  Dopartment  sitting  on  a  general  court-martial,  nevertheless  the 
duties  of  MaJ.  Blair  as  assistant  departmental  judge  advocate  are  incom- 
patible with  the  duties  which  he  has  performed  as  the  president  of  the  courts- 
martial  of  which  he  is  a  member.  It  is  therefore  recommended  that  Maj. 
Blair  make  request  of  the  department  commander  to  be  relieved  as  a  member 
of  the  general  court-martial. 

PUBLIC  PROPEBTT:  Inspection  of  Aoeonnts  of  Disbarsing  Officers. 

Inspection  of  accounts  of  disbursing  officers  is  required,  by  act  of  April  20, 
1874  (18  Stat.  33),  to  be  made  by  a  commissioned  officer,  whatever  the  intended 
purview  of  instruction  of  February  23,  1918,  purporting  to  authorize  inspection 
by  enlisted  men.  Field  clerks,  unaccompanied  by  officers  of  the  Inspector 
General's  Department,  may  not  properly  make  such  inspections. 

130. 

August  20.  1918. 


CONTRACTS :  Enlarged  Water  Supply  from  City  Hay  Contemplate  Increase 
in  Contract  Price. 

Where  a  contract  with  a  city  contemplated  a  small  supply  of  water  for 
Government  barracks  when  a  caretaker  only  was  in  charge,  and  if  a  hospital 
is  erected  on  the  barracks,  the  cost  to  the  city  for  the  increased  supply  neces- 
sary will  be  far  greater  than  the  supply  price  under  the  contract ;  the  contract 
might  properly  be  construed  as  contemplating  that  the  city  furnish  only  the 
smaller  amount  of  water  needed  at  the  military  post  while  in  charge  of  the 


OPn^IONS  JUDGE  ADVOCATE  GBKEBAL  OP  ABMY.  687 

caretaker;  and  it  is  proper  for  the  Governmeut  to  make  a  new  arrangement 
for  the  water  supply  for  the  term  of  the  contract  or  any  renewal  thereof  to 
provide  for  either  snpply. 

671. 

War  Department,  J.  A,  G.  O.,  August  21,  1918. — ^To  ofBcer  In  charge  of  Con- 
struction Division. 

1.  Opinion  is  requested  under  the  fourth  indorsement  as  to  whether  or  not 
it  would  be  lawful  for  the  War  Department  to  enter  into  a  contract  with  the 
city  authorities  of  Prescott,  Ariz.,  for  supplying  water  to  Whipple  Barracks. 

2.  The  present  contract  with  that  city  provides  for  a  price  of  10  cents  per 
thousand  gallons.  The  city  claims  that  the  cost  to  it  is  much  greater,  namely, 
30  cents  per  thousand.  However,  agreeing  that  20  cents  a  thousand  would  be 
more  equitable  than  the  present  contract,  Brig.  Gen.  R.  O.  Marshall,  jr.,  in 
charge  of  construction  in  fourth  Indorsement  signed  by  Col.  Evan  Shelby, 
Quartermaster  Corps,  says :  "  The  equities  in  the  case  appear  to  be  strongly  in 
favor  of  tht  city's  contention,  and  if  an  increase  in  price  under  the  circum- 
stances can  be  lawfully  made,  this  office  recommends  that  such  increase  bo 
allowed.** 

3.  The  papers  indicate  that  the  contract  was  made  when  there  was  only  a 
caretaker  at  Whipple  Barracks  and  the  amount  of  water  consumed  was  very 
small,  and  that  "as  a  result  of  the  establishment  of  a  hospital  at  Whipple 
Barracks  the  amount  of  water  consumed  will  be  greatly  increased.**  On  the 
basis  of  supplying  only  the  water  required  for  the  Whipple  Barracks,  under 
the  conditions  then  existing,  if  there  was  no  intention  to  cover  the  needs  of 
the  establishment  of  a  hospital  at  Whipple  Barracks  the  contract  might 
properly  be  construed  as  requiring  the  city  to  furnish  only  the  amount  of 
water  needed  for  the  military  post  while  in  charge  of  a  caretaker  and  as  not 
Including  the  increase  required  by  the  establishment  of  a  hospital  at  Whipple 
Barracks.  The  contract  gives  the  United  States  an  option  to  renew  the  con- 
tract for  the  fiscal  year  ending  June  30,  1919.  If  upon  investigation  it  be 
found  that  it  was  not  within  the  contemplation  of  anyone  to  supply  the  hospital 
which  has  been  established  at  Whipple  Barracks,  it  is  the  opinion  of  this  otiice 
that  in  renewal  of  the  contract  for  the  fiscal  year  ending  June  30,  1919,  the 
renewal  contract  may  prescribe  two  rates,  after  proper  recitals,  for  water, 
namely,  the  existing  rate  as  to  the  quantity  of  water  required  under  the  con- 
ditions existing  when  the  contract  was  made,  or  under  any  changes  within 
the  reasonable  contemplation  of  the  parties,  and  a  higher  rate  for  the  additional 
water  required  by  the  changed  conditions.  As  the  contract  gives  the  United 
States  the  option  for  one  renewal  only,  it  will  be  necessary  to  make  a  new 
arrangement  for  the  supply  of  water  for  the  present  fl8(»l  year. 


DISCIPLINE:  Bedaotion  of  Qnartermaster  Sergeant;  Necessity  of  Trial. 

Under  subdivision  8,  Section  IV,  General  Orders,  No.  113,  War  Department, 
1917,  a  quartermaster  sergeant,  "  though  liable  to  discharge  for  inefficiency  or 
misconduct,  will  not  be  reduced  except  by  sentence  of  court-martial.** 

242.1. 

War  Department,  J.  A.  G.  0.,  August  21,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  office 
an  Inquiry  from  Pvt.  P.,  Quartermaster  Corps,  National  Army,  whether  his 
reduction  on  March  1,  1918,  from  the  grade  of  sergeant,  first  class,  to  that  of 
private,  was  legal. 

2.  By  the  papers  in  reference  it  appears  that  Pvt.  P.  was  a  permanent  ser- 
geant, first  class,  in  the  Quartermaster  Corps,  National  Guard  of  New  Jersey, 
at  the  time  of  his  muster  into  the  Federal  service  July  20,  1917,  and  that  he 
was  drafted  Into  the  service  of  the  United  Statej  August  5,  1917,  as  a  sergeant, 
first  class.  National  Guard,  United  States;  and  that  he  was  reduced  by  ofder 
of  the  camp  quartermaster  March  1,  1918,  to  the  grade  of  private. 

It  is  provided  in  the  proclamation  of  the  President  dated  July  3,  1917,  Section 
IV,  that— 

**  The  members  of  each  company,  •  ♦  •  or  other  organizations  of  the 
National  Guard  hereby  drafted  into  the  military  service  of  the  United  States 
shall  l>e  embodied  in  organizations  corresponding  to  those  of  the  Regular  Army. 


688  opnnoKs  judge  advooatb  qbnbbaii  of  abmt. 

*  *  *  The  noncommissioned  officers  of  the  organizations  of  the  National 
Onard  the  members  of  which  are  hereby  drafted  are  hereby  appointed  noncom- 
missioned officers  In  their  present  grade  in  the  organizations  of  the  Army  com- 
posed of  said  members  and  shall  in  each  case  have  the  same  relative  rank  as 
heretofore;  and  all  other  enlisted  men  are  hereby  confirmed  In  the  Army  of 
the  United  States  in  the  grades  and  ratings  held  by  them  in  the  National  Guard 
In  all  cases  where  such  grades  and  ratings  correspond  to  grades  and  ratings 
provided  for  in  like  organizations  of  the  Regular  Army." 

Since  Pvt  P.  was  a  permanent  sergeant  in  the  Quartermaster  Corps  of  the 
National  Guard  of  New  Jersey  at  the  time  he  was  drafted  into  the  Federal 
service,  he  was,  automatically,  agreeable  to  the  provisions  of  the  President's 
proclamation,  appointed  and  commissioned  In  £he  same  grade  in  the  organiza- 
tion of  the  Army  composed  of  the  former  members  of  the  New  Jersey  National 
Guard.  And  it  is  further  provided  by  section  IV,  General  Orders,  No.  113,  War 
Department,  1917,  that — 

"Temporary  appointments  In  the  Regular  Army,  National  Guard  drafted, 
and  National  Army  to  the  grades  of  quartermaster  sergeant,  senior  grade,  quar- 
termaster sergeant  and  sergeant,  first  class,  Quartermaster  Corps,  will,  ♦  ♦  • 
be  made  by  commanders  of  territorial  departments,  •  ♦  ♦.  Permanent  ap- 
pointments to  these  grades  will  be  made  for  the  Regular  Army  by  the  Secretary 
of  War  and  for  the  National  Guard  drafted,  and  the  National  Army  by  the 
Quartermaster  General.'* 

It  is  then  further  provided  in  subdivision  8,  Section  IV,  that — 

**  Permanent  quartermaster  sergeants,  senior  grade,  quartermaster  sergeants 
and  sergeants,  first  class,  Quartermaster  Corps,  Regular  Army,  National  Guard 
drafted,  and  National  Army,  though  liable  to  discharge  for  inefficlncy  or  mis- 
conduct, will  not  be  reduced  except  by  sentence  of  a  court-martlaL" 

3.  Obviously,  a  sergeant  of  any  of  the  classes  above  enumerated,  while  clearly 
liable  to  discharge  for  inefficiency  or  misconduct,  can  be  reduced  only  by  the 
sentence  of  a  court-martial. 

4.  I  am,  therefore,  constrained  to  hold  that  so  much  of  the  order  of  March  1, 
1918,  as  purported  to  reduce  sergeant,  first  class.  P.,  Quartermaster  Corps,  Na- 
tional Guard,  to  the  grade  of  private  was  without  warrant  or  authority  and 
therefore  illegal.  This  being  so,  the  order  must  be  treated  as  Inoperative  and 
void,  and  Sergt.  P.  must  be  restored  to  the  rank,  pay,  and  allowances  of  which 
this  order  attempted  to  deprive  him. 


EXTRADITION :  Power  to  Detain  and  Return  Deserter  from  an  Ally. 

A  deserter  from  the  Canadian  Army  was  apprehended  in  the  United  States 
assisting  a  United  States  soldier  to  desert.  Apart  from  and  in  addition  to  any 
powers  conferred  by  treaty  with  a  foreign  Government,  the  Army,  acting  under 
the  authority  of  the  President,  has  power  to  cooperate  with  an  allied  force  in 
battle  and,  within  the  discretion  of  the  military  officers  acting  under  the  author- 
ity of  the  President,  to  act  in  preliminary  cooperation  with  an  allied  force. 
The  intervention  of  an  international  boundary  line  does  not  cramp  this  power 
of  cooperation.  The  Canadian  Government  should  be  advised  of  the  apprehen- 
sion of  the  deserter  in  question  and  of  the  willingness  of  this  Government  to 
take  the  deserter  into  custody  as  soon  as  he  may  be  delivered  up  by  the  civil 
authorities  and  to  return  him  to  the  Canadian  forces  at  the  International 
boundary. 

336. 

War  Department,  J.  A.  G.  O.,  August  21,  1918. — ^To  the  Adjutant  General. 

1.  T ,  alias  B ,  a  deserter  from  the  Canadian  Army,'  described  as 

belonging  to  Company  E,  Third  Mounted,  Camp  Bogdon,  Montreal,  Is  now  held 
at  Danville,  III.,  having  been  apprehended  on  the  charge  of  aiding  a  United 
States  soldier  to  desert.  The  local  board,  selective-service  division,  for  the  city 
of.Danville,  111.,  asks  that  this  information  be  conveyed  to  the  proper  Canadian 
officers. 

2.  It  is  understood  that  there  is  in  negotiation  a  treaty  regarding  the  return 
of  Canadian  deserters.  The  treaty  when  concluded  may  create  new  duties  for 
the  United  States  Army;  but  as  to  returning  deserters  it  can  not  create  new 
powers.  The  Army  already  has  power  to  cooperate  with  an  allied*  force  in  actual 
battle :  and  this  power  carries  with  it  a  power  to  cooperate  with  an  allied  force 
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In  preparing  for  battle.  That  is  what  it  means  to  be  an  ally.  To  determine  in 
what  way  the  Army  will  cooperate  with  an  allied  force  in  preliminary  operations 
Is  within  the  discretion  of  military  officers  acting  under  the  authority  of  the 
President  These  are  results  of  the  constitutional  power  of  Congress  to  declare 
war  and  to  raise  and  support  armies,  and  also  of  the  constitutional  power  of 
the  President  as  a  Commander  in  Chief  operating  through  usual  military  cnan- 
nels.  The  power  of  the  United  States  Army  to  wage  war  and  to  cooperate  with 
an  ally  does  not  depend  upon  the  consent  of  a  foreign  country  obtained  in  a 
treaty,  nor  upon  the  assent  of  the  treaty  making  division  of  the  Government  of 
the  United  States.  Nor  is  the  power  of  the  Army  to  cooperate  with  an  ally 
diminished  by  the  fact  that  an  international  boundary  intervenes.  If  each  force 
should  confine  its  activities  wholly  within  the  boundaries  of  its  own  country,  the 
advantage  of  having  allies  would  be  largely  lost.  For  the  time  being,  and  for 
the  purpose  of  military  cooperation,  boundaries  are  not  as  conspicuous  as  they 
once  were.  When  French  and  Belgian  forces  cooperate  in  battle  the  boundary 
between  France  and  Belgium  cuts  no  figure;  and  similarly  when  the  forces  of 
Canada  and  the  United  States  cooperate  in  transactions  preparatory  to  battle 
the  power  of  cooperation  is  not  cramped  by  the  existence  of  an  international 
boundary. 

3.  It  is  advised  that  information  regarding  this  deserter  should  be  conveyed 
to  the  Canadian  Government  ',^  and  it  is  advised  that  if  that  Government  wishes, 
the  commanding  general  of  the  Central  Department  should  be  ordered  to  take 
the  deserter  into  custody  as  soon  as  he  may  be  delivered  up  by  the  civil  authori- 
ties and  to  return  him  to  the  Canadian  forces  at  the  international  boundary. 


OFFICER:  Seniority. 

Under  the  one  hundred  and  nineteenth  article  of  war  a  Regular  Army  cap- 
tain commissioned  as  major  in  the  National  Army  outranks  a  major  in  the 
Reserve  whose  date  of  commission  is  earlier  than  that  of  the  major  in  the 
National  Army.  If  two  officers  are  commissioned  major  on  the  same  date,  the 
officer  having  the  longest  commissioned  service  In  the  Army  of  the  United 
States  is  the  senior.  (Sec.  V  (&),  G.  O.  No.  144,  W.  D.  1917.)  When  the  dates 
of  commission  are  the  same  and  the  length  of  service  equal,  precedence  will 
be  determined  by  the  Secretary  of  War.  (Sec.  V  (c),  G.  O.  No.  144,  W.  D. 
1917.) 

August  21,  1918. 
210.7. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Camp  Travis,  Tex, 

1.  In  your  letter  of  August  15,  1918,  you  ask  two  questions  with  reference 
to  the  relative  rank  of  officers  upon  sets  of  facts  stated  by  you  as  follows : 

"  Maj.  A.  entered  the  second  officers*  training  camp  from  civil  life  and  was 
commissioned  a  major  in  the  Infantry  Reserve  Corps  on  November  27,  1917. 
Maj.  B.,  who  for  several  years  had  been  a  captain  In  the  Regular  Army,  was 
commissioned  a  major  in  the  National  Army  on  June  1,  1918.    Does  A.  rank  B.  ? 

"  Maj.  C.  was  commissioned  a  captain  in  the  Infantry  Reserve  Corps  on 
August  15,  1917,  and  was  commissioned  a  major  in  the  Infantry  Reserve  Corps 
on 'November  27,  1917.  Maj.  D.,  who  had  hnd  10  years'  commissioned  service 
in  the  National  Guard,  went  into  the  second  officers'  training  camp  from  civil 
life  and  was  commissioned  major  in  the  National  Army  on  November  27,  1917. 
Does  Maj.  C.  rank  Maj.  D.?" 

2.  The  question  in  the  first  case  is  answered  by  the  one  hundred  and  nine- 
teenth article  of  war.  Maj.  B.  is  an  officer  of  the  Regular  Army,  commissioned 
as  a  major  in  the  United  States  Army.  He  is  entitled  to  rank  and  precedence 
under  this  commission  just  as  would  be  the  case  were  it  a  commission  in  the 
Regular  Army.  Under  this  article  of  war,  which  arranges  officers  in  classes 
and  fixes  the  order  of  rank  and  precedence,  officers  of  the  Regular  Army  and 
officers  of  the  Marine  Corps  detached  for  service  with  the  Army,  by  order  of 
the  President,  are  placed  in  the  first  class. 

The  question  in  the  second  case  can  not  be  definitely  answered,  since  it  does 
not  appear  affirmatively  that  Maj.  C.  rendered  service  as  a  captain,  Infantry 
Reserve  Corps.    In  the  event  he  did  serve  as  a  captain  prior  to  his  appoint- 
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ment  as  a  major,  the  question  Is  answered  by  Section  V  (b),  General  Orders, 
No.  144,  War  Department,  1917,  which  reads  as  follows: 

"  When  date  of  rank  is  the  same,  the  officer  having  the  longest  commissioned 
service  In  the  Army  of  the  United  States,  continuous  or  otherwise,  prior  to  his 
present  appointment,  is  the  senior.  This  Includes  service  as  a  commissioned 
officer  of  the  Regular  Army,  Volunteers,  forces  drafted  Into  the  Army,  and  as 
an  officer  of  the  Officers'  Reserve  Corps  on  ^active  duty  as  such.  It  does  not 
Include  service  as  a  commissioned  officer  of  the  National  Guard  called  into  the 
service  of  the  United  States  or  otherwise." 

In  this  case  the  rank  and  date  of  rank  being  the  same,  the  question  of 
seniority  is  determined  by  prior  commissioned  service  in  the  Army  of  the 
United  States.  If  Maj.  C.  served  under  his  commission  as  a  captain  in  the 
Reserve  Corps,  he  has  such  prior  commissioned  service  and  Maj.  D.  has  not. 
Maj.  C,  upon  this  assumption,  would  be  the  senior.  If,  however,  Maj.  C.  did 
not  serve  as  a  captain,  the  question  of  precedence  must  be  determined  by  the 
Secretary  of  War  under  Section  V  (c).  General  Orders,  No.  144,  War  Depart- 
ment, 1917,  which  reads  as  follows :  "  When  date  of  rank  is  the  same  and  length 
of  service  is  equal,  precedence  will  be  determined  by  the  Secretary  of  War." 


CLAIMS:  Personal  Injaries  not  Compensated  by  OoTernment;  Stoppage  of 
Pay  of  Negligent  Soldier  not  Permissible. 

An  enlisted  man  driving  an  Army  automobile  negligently  injured  a  pedestrian. 
Congress,  by  the  one  hundred  and  fifth  article  of  war,  has  made  itself  respon- 
sible for  damages  through  negligence  to  property  but  not  to  persons.  There  is 
no  provision  of  law  or  appropriation  for  the  payment  of  the  damage  in  ques- 
tion or  for  the  stoppage  of  the  pay  of  the  enlisted  man  for  the  purpose^ of 
satisfying  the  pedestrian  for  the  damage  done. 

242.2. 

War  Department,  J.  A.  G.  C,  August  22, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  as  to  whether  a  stoppage  of  the  pay 
of  Pvt.  G.,  the  driver  of  a  Government  automobile,  can  be  made  as  recom- 
mended in  the  papers  which  accompany  this  reference. 

2.  The  papers  embrace,  inter  alia,  the  proceedings  and  findings  of  the  board  ot 
officers  convened  by  the  commanding  general  at  the  Port  of  Embarkation,  Hobo- 
ken,  N.  J.,  to  investigate  and  report  upon  the  injury  to  a  civilian,  who,  on  May 
29,  1918,  while  walking  across  Eighth  Avenue  at  Fifty-second  Street,  New 
York  City,  was  struck  by  a  Government  automobile  operated  by  Pvt.  G.,  of  the 
Three  hundred  and  ninth  Motor  Car  Company.  The  findings  of  the  board  are 
that  M.,  as  a  result  of  the  collision,  "  sustained  a  fracture  of  one  or  more  ribs 
and  contusions  to  both  legs ;  was  forced  to  exx)end  $6  for  medical  treatment  and 
lost  four  weeks'  wages  at  $12  per  week,  thus  being  damaged  to  the  amount 
of  $54." 

The  recommendation  of  the  board  Is:  "That  M.  be  recompensed  to  the 
amount  of  $54." 

The  commanding  general  of  the  Port  of  Embarkation,  seventh  indorsement, 
recommends  "  That  deductions  from  the  pay  of  Pvt.  G.  be  made  at  the  rate  of 
$9  per  month  so  as  to  cover  the  entire  payment  within  the  period  of  six  months.*' 

3.  It  will  be  observed  that  the  injury  done  was  to  the  person  and  not  to  the 
property  of  M.  The  United  States,  within  the  limitations  prescribed  by  Con- 
gress, has  made  itself  responsible  for  damages  to  the  property  of  individuals, 
but  there  Is  no  act  of  general  legislation  whereby  the  United  States,  to  any 
degree  or  for  any  purpose,  has  assumed  responsibility  for  damage  to  the 
persons  of  individuals,  suffered  as  the  result  of  negligence  or  other  misconduct 
on  the  part  of  officers  or  agents  of  the  Government.  Congress,  by  the  one  hun- 
dred-and-fifth  article  of  war,  provides  the  w^ay  therein  pointed  out  for  making 
persons  subject  to  military  law  responsible  for  their  tortious  acts  to  individuals 
who  suffer  damage  as  the  result  of  such  acts,  but  the  damage  provided  for  in 
that  article  of  war  is  damage  to  the  property  of  the  individual,  and  not  to  his 
person. 

4.  In  the  opinion  of  this  office,  there  is  no  appropriation  or  provision  of  law 
for  the  Government  to  pay  to  M.  the  damages  assessed  by  the  board  of  officers 
in  this  case ;  nor  is  there  any  provision  of  law  under  which  the  stoppage  of  pay 
of  Pvt.  G.  can  legally  be  made  for  the  purpose  of  satisfying  the  damage  assessed 
as  above  stated  in  favor  of  M. 
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INSIGNU  OF  MERIT:  MexlMn  Senriee  Bad^e. 

An  officer  who  takes  troops  to  tbe  support  of  other  troops  which  have  been 
engaged,  but  arrives  after  the  firing  has  ceased  oi  the  enemy  has  retired,  have 
not  been  actually  "present  and  participating"  in  the  engagement.  He  is  not 
entitled  to  the  Mexican  service  badge  under  paragraph  4  (c),  General  Orders, 
No.  155,  War  Department,  1917,  which  requires  that  the  applicant  must  have 
been  under  fire  in  an  engagement  against  the  Mexicans  between  April  12,  1911, 
and  February  7,  1917,  in  wUich  there  were  casualties  on  the  side  of  the 
United  States  troop& 

210.5. ' 

War  Department,  J.  A.  G.  O.,  August  22,  1918.— To  The  Adjutant  General. 

1.  This  office  is  asked  for  an  expression  of  opinion  as  to  whether  Maj.  H. 
is  entitled  to  a  Mexican  campaign  badge. 

His  right  to  the  badge,  if  such  right  exists,  must  be  based  upon  paragraph  4 
(c),  General  Orders,  No.  155,  War  Department,  1917,  which  confers  the  right  to 
the  Mexican  service  badge  upon- — 

"Those  who  were  actually  present  and  participated  in  an  engagement 
against  Mexicans  between  April  12,  1911,  and  February  7,  1917,  in  which  there 
were  casualties  on  the  side  of  the  United  States  troops." 

The  facts  upon  which  the  right  to  this  service  badge  is  claimed  may  be 
briefly  summarized  as  follows:  Maj.  H.,  on  August  10,  1915,  while  a  first 
lieutenant.  Twelfth  Cavalry,  in  command  of  Troop  D  of  the  organization,  was 
required  to  take  his  troop  to  the  assistance  of  Troop  O,  Twelfth  Cavalry,  at 
Mercedes,  Tex.,  which  was  at  the  time  quite  heavily  engaged  with  Mexican 
bandits.  The  firing  had  ceased  by  the  time  he  arrived  with  his  command 
within  the  line  of  outposts  established  by  Troop  C.  While  resting  his  horses 
before  commencing  a  detour  in  an  effort  to  cut  off  the  escape  of  the  bandits, 
fire  was  opened  at  another  part  of  the  outpost.  Maj.  H.  states  that  he  then 
secured  some  automobiles  and  went  in  the  direction  of  the  firing  but  found  that 
the  bandits  had  scattered  and  could  not  be  located.  The  only  casualties  ou 
this  occasion  were  in  Troop  C,  Twelfth  Cavalry,  and  occurred  prior  to  Maj. 
H.'s  arrival  upon  the  scene. 

Again  on  August  16,  1915,  Maj.,  then  Lieut.,  H.  took  about  80  men  of  his 
troop  to  the  support  of  Lieut.  Henry,  who  was  commanding  a  detachment  of 
Troop  C,  Twelfth  Cavalry,  near  Progresso,  Tex.,  which  had  been  fired  upon 
by  Mexicans  from  across  the  Rio  Grande  River.  The  firing  had  ceased  before 
Maj.  H.'s  arrival  upon  the  scene  and  was  not  later  resumed.  There  was  one 
casualty  in  Troop  C,  Twelfth  Cavalary,  on  this  occasion,  but  it  occurred  prior 
to  the  arrival  of  Maj.  H.'s  command. 

2.  It  was  not  intended  by  the  regulation  quoted  above  to  confer  the  right 
to  the  Mexican  service  badge  upon  anyone  who  was  not  actually  present  and 
participating  in  an  engagement  in  which  there  were  casualties  on  our  side. 
The  purpose  of  the  regulation  was  to  recognize  service  in  an  actual  engage- 
ment. The  test,  therefore,  is  whether  the  applicant  for  a  badge  has  been 
under  fire  in  an  actual  engagement  in  which  casualties  among  our  troops  oc- 
curred. Maj.  H.'s  service  does  not  measure  up  to  this  standard.  True,  it  is 
that  on  two  separate  occasions  he  went  with  his  command  to  the  assistance  of 
those  who  had  been  engaged  against  Mexicans,  but  he  shows  by  his  own  state- 
ments that  the  engagements  had  terminated  and  that  the  casualties  had 
occurred  prior  to  his  arrival  upon  the  scene. 

3.  Upon  the  facts  as  stated,  it  is  the  opinion  of  this  office  that  M^J.  H.  is 
not  entitled  to  the  Mexican  service  badge. 


PHILIPPINE  ISLANDS :  Legislation ;  Submission  to  the  President 

Section  19  of  the  Philippine  organic  act,  approved  August  26,  1916  (39  Stat. 
545,  551),  relating  to  approval  of  acts  of  the  Philippine  Legislature  by  the  Presi- 
drnt  of  the  United  States,  provides  that  an  act  of  the  Philippine  Legislature 
relating  to  the  public  domain  shall  become  a  law  "  six  months  from  and  after 
its  enactment  and  submission  for  his  approval."    Receipt  of  the  act  by  the  de- 
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partment  in  the  Bureau  of  Insular  Affairs  is  within  the  meaning  of  the  law 
"  submission  to  the'  President" 

August  22,  ldl8. 
010,4. 

rMemorandnm  for  the  Chief,  Militia  Bureaa«l 

Subject:  Expiration  of  time  for  action  of  the  President  on  acts  of  the  Philip- 
pine Legislature  submitted  to  him. 

1.  In  your  memorandum  of  the  21st  instant,  having  reference  to  the  pending 
"  public-land  act "  of  the  Philippine  Legislature  submitted  to  the  Pre^dent  for 
approval,  two  questions  are  presented  on  which  the  opinion  of  this  office  is  re- 
quested :  First,  when  does  the  time  expire  for  action  by  the  President?  .Second, 
whether  or  not  the  submission  of  acts  of  the  Philippine  Legislature  to  members 
of  the  Cabinet  would  be  construed  as  submission  to  the  President,  and  the  date 
thereof  the  beginning  of  the  statutory  six  months*  period. 

2.  You  state  that  "the  public-land  act"  was  passed  by  the  Philippine  House 
of  Representatives  on  February  7,  1918,  and  by  the  Senate  on  February  8,  that 
it  was  approved  by  the  Governor  General,  and  that  copies  were  received  in  the 
Bureau  of  Insular  Affairs  April  26,  1918.  It  having  been  determined  by  the 
Secretary  of  State  and  the  Secretary  of  War  that  because  of  international  ques- 
tions it  would  be  inadvisable  for  this  measure  to  become  a  law  until  after  the 
war,  It  was  recently  suggested  to  the  Governor  General  of  the  Philippines  by 
cablegram  that  a  resolution  be  passed  "  directing  that  the  bill  be  not  submitted 
to  the  President  until  after  the  close  of  the  war."  In  reply,  the  following 
inquiry  has  been  received : 

"  When  does  the  time  expire  for  action  by  the  President?  This  question  Is 
asked  to  determine  whether  an  extra  session  of  the  legislature  would  be  neces- 
sary if  the  policy  suggested  should  be  acceptable  here." 

3.  Apparently  the  provision  in  section  19,  Philippine  organic  act,  approved 
August  26,  1916  (39  Stat  545,  551),  relating  to  the  approval  of  acts  of  the 
Philippine  Legislature  by  the  President,  referred  to  in  your  memorandum,  is 
not  the  one  to  be  considered  in  this  connection.  The  provision  in  section  19 
applies  only  in  those  cases  in  which  the  acts  of  the  Philippine  Legislature  have 
not  been  approved  by  the  Governor  General,  and  which  have  been  reconsidered 
and  reenacted  by  the  legislature,  and  transmitted  to  the  President  for  his 
approval  or  disapproval.  In  the  present  case  you  state  that  the  public-land 
aot  was  approved  by  the  Governor  General ;  therefore,  I  assume  that  it  comes 
under  section  19,  act  of  August  26.  1916,  supra.  This  section,  after  transferring 
to  the  Philippine  Government  lands  and  property  acquired  by  the  United  States 
under  the  treaty  with  Spain,  etc.,  further  provides :  "  and  the  Philippine  I>?gis- 
lature  shall  have  power  to  legislate  with  respect  to  all  such  matters  as  It  may 
deem  advisable;  but  acts  of  the  Philippine  legislature  with  reference  to  land 
of  the  public  domain,  timber,  and  mining,  hereafter  enacted,  shall  not  have  the 
force  of  law  until  approved  by  the  President  of  the  United  States:  Provided, 
That  upon  the  approval  of  such  an  act  by  the  Governor  General,  it  shall  be  by 
hlni  forthwith  transmitted  to  the  President  of  the  United  States,  and  he  shall 
approve  or  disapprove  the  same  within  six  months  from  and  after  its  enact- 
ment and  submission  for  his  approval,  and  if  not  disapproved  within  such 
time  it  shall  become  a  law  the  same  as  if  It  had  been  specifically  approved." 
The  language  "  within  six  months  from  and  after  its  enactment  and  submission 
for  his  approval,"  requires  that  a  fixed  date  for  the  beginning  of  the  six  months* 
period  shall  be  ascertained.  The  words  "  enactment  and  submission  "  must  be 
considered  together,  as  they  are  coupled,  and  to  mean  that  the  six  months' 
period  begins  to  run  from  the  date  of  submission  to  the  President.  The  enact- 
ment and  the  submission  of  the  measure  to  the  President  are,  in  fact,  two 
separate  events,  but  Congress  has  coupled  the  two  events,  and  they  are  to  be 
treated  as  but  one,  so  that  the  six  months'  period  does  not  begin  to  run  until 
the  completion  of  the  dual  event  of  "  enactment  and  submission." 

4.  As  to  the  second  question,  it  is  the  view  of  this  ofllce  that  the  receipt  of 
the  act  by  the  department  In  the  Bureau  of  Insular  Affairs  is  within  the  mean- 
ing of  the  law  "  submission  to  the  President,"  and  that  In  the  present  case  the 
six  months'  period  began  to  run  from  and  after  April  26.  1918,  when  the  public- 
land  act  was  received  in  the  Bureau  of  Insular  Affairs.  Accordinjgly,  the 
six  months'  period  would  expire  with  the  date  October  26,  1918. 
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SELEGTITE  DRAFT  ACT:  Nayal  Beserves  not  Reqaired  to  Register. 

Under  the  act  of  August  29,  1916  (39  Stat.  566,  587),  the  enrollment  pro- 
vided for  the  Naval  Reserve  Force  is  in  all  respects  analogous  to  an  enlist- 
ment. It  serves  to  crea-te  a  definite  military  status  under  which  any  person 
so  enrolled  may  be  ordered  to  active  duty  in  time  of  war  or  during  the  ex- 
istence of  a  national  emergency.  An  oath  similar  to  an  oath  of  enlistment  is 
required,  and  those  who  enroll  bind  themselves  to  services  for  a  period  of  four 
years.  A  definite  military  status  thus  results  and  a  rate  of  pay  during  its 
continuance  is  provided  by  the  act  Members  of  the  Naval  Reserve  Force 
should  be  regarded  as  an  integral  part  of  the  Navy  and  as  not  required  to 
submit  themselves  to  registration  under  the  provisions  of  section  5,  selective* 
draft  act  of  May  18,  1917  (40  Stat.  76,  80). 

August  22,  1918. 
[Memorandum  for  the  Provost  Marabal  General.] 
045.7. 
Subject :  Military  status  of  the  Naval  Reserve  Force. 

1.  In  a  memorandum  dated  August  21,  1918,  you  ask  the  views  of  this  office 
as  to  the  military  status  of  the  Naval  Reserve  Force  constituted  by  the  act 
of  August  29.  1916  (39  Stat  556,  587). 

2.  That  statute  provides  that — 

"The  Naval  Reserve  Force  shall  be  composed  of  citizens  of  the  United 
States  who,  by  enrolling  under  regulations  prescribed  by  the  Secretary  of  the 
Navy  or  by  transfer  thereto  as  in  this  Act  provided,  obligate  themselves  to 
serve  in  the  Navy  In  time  of  war  or  during  the  existence  of  a  national  emer- 
gency, declared  by  the  President" 

The  act  further  provides  that  "Members  of  the  Naval  Reserve  Force  may 
be  ordered  into  active  service  in  the  Navy  by  the  President  in  time  of  war  or 
when,  in  his  opinion,  a  national  emergency  exist&" 

Also :  "  Enrollment  and  reenrollment  shall  be  for  terms  of  four  years,  but 
members  shall  in  time  of  peace,  when  no  national  emergency  exists,  be  dis- 
charged upon  their  own  request  upon  reimbursing  the  Government  for  any  cloth- 
ing gratuity  that  may  have  been  furnished  them  during  their  current 
enrollment.** 

And  also:  "Persons  enrolling  shall  be  required  to  take  the  oath  of  alle- 
giance to  the  United  States." 

And  also :  "  When  first  enrolled  members  of  the  Naval  Reserve  Force,  •  ♦  • 
shall  be  given  a  provisional  grade,  rank  or  rating  in  accordance  with  their 
qualifications  determined  by  examination.  •  •  ♦  The  retainer  pay  of  all 
members  of  the  Naval  Reserve  Force,  ♦  •  ♦  while  enrolled  in  a  provisional 
rank  or  rating,  and  until  such  time  as  they  shan  have  been  confirmed  in  such 
rank  or  rating,  shall  be  $12  per  annum.  ♦  ♦  ♦  Retainer  pay  shall  be  In 
addition  to  any  pay  to  which  a  member  may  be  entitled  by  reason  of  active 
service." 

The  act  further  provides  that  "  No  existing  law  shall  be  construed  to  prevent 
any  member  of  the  Naval  Reserve  Force  from  accepting  employment  In  any 
branch  of  the  public  service,  except  as  an  officer  or  enlistwi  man  in  any  branch 
of  the  military  service  of  the  United  States  or  any  State  thereof,  nor  from 
receiving  the  pay  and  allowances  incident  to  such  employment  in  addition  to 
his  retainer  pay." 

3.  It  is  thus  seen  that  the  enrollment  provided  for  the  Naval  Reserve  Force 
is  in  all  respects  analogous  to  an  enlistment.  It  serves  to  create  a  definite 
military  st-atus  under  which  any  person  so  enrolled  may  be  ordered  to  active 
duty  in  time  of  war  or  during  the  existence  of  a  national  emergency.  An  oath 
similar  to  an  oath  of  enlistment  is  required,  and  those  who  enroll  bind  them- 
selves to  service  for  a  period  of  four  years.  A  definite  military  status  thus 
results  and  a  rate  of  pay  during  its  continuance  is  provided  by  the  act. 

4.  It  Is,  therefore,  my  opinion  that  members  of  the  Naval  Reserve  Force 
should  be  regarded  as  an  integral  part  of  the  Navy  and  as  not  required  to  sub- 
mit themselves  to  registration  under  the  provisions  of  section  5,  selective-draft 
act  of  May  18.  1917  (40  Stat  76,  80). 

I  may  be  permitted  to  say  that  the  views  herein  expressed  are  those  held  by 
the  Judge  Advocate  General  of  the  Navy.  At  an  Informal  conference  with 
that  office  it  was  ascertained  that  the  Navy  Department  regarde<l  its  Naval 
Reserve  Force  as  an  integral  part  of  the  Navy  and  the  enrollment  provided  by 
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the  act  of  Augnst  29,  1916,  8upra,  as  In  all  respects  equivalent  to  an  enlist- 
ment in  the  military'  service  in  so  far  as  the  creation  of  a  military  status  is 
concerned. 


CIVILIAN  EMPLOYEES:  Private  Employment  Incompatible  with  Duties  of 
Soldier. 

It  was  proposed  to  pay  certain  officers  and  enlisted  men  for  services  as  office 
managers  and  telegraph  operators  In  Western  Union  Telegraph  offices  along  the 
Mexican  border,  where  they  were  on  duty  as  military  censors.  Employment  of 
enlisted  men  In  such  capacity  Is  in  violation  of  section  35,  act  of  June  3,  1916 
(39  Stat.  166,  188),  forbidding  enlisted  men  to  engage  In  pursuits  which  inter- 
fere with  the  customary  employment  of  local  civilians,  and  officers  should  not 
accept  employment  forbidden  to  enlisted  men.  Furthermore,  private  engage- 
ment of  these  soldiers  with  the  telegraph  company  is  Incompatible  with  their 
status  and  duties  as  officers  and  enlisted  men  of  the  Army. 

210.4. 

War  Department,  J.  A.  G.  O.,  August  23, 1918.— To  The  Adjutant  General. 

1.  The  question  In  this  case  is  whether  it  is  legal  for  the  Western  Union  Tele- 
graph Go.  to  pay  to  certain  officers  and  enlisted  men,  on  duty  as  military  censors 
at  Western  Union  Telegraph  offices  along  the  Mexican  border  for  services  as 
office  managers  and  telegraph  operators.  Following  Is  a  list  of  persons  so  em- 
ployed, with  rates  of  compensation  paid  by  the  Western  Union  Telegraph  Co. : 

Loredo,  Tex. :  Capt.  L..  manager,  at  $140  i^r  month ;  Master  Signal  Electri- 
cian S.t  operator,  at  $80  per  month. 

Brownsville,  Tex. :  First  Lieut.  R.,  manager,  at  $125  per  month ;  Master 
Signal  Electrician  B.,  operator,  at  $90  per  month ;  Master  Signal  Electrician  C, 
operator,  at  $80  per  month;  also  receives  overtime,  which  varies  according  to 
requirements  of  service. 

Eagle  Pass,  Tex. :  Master  Signal  Electrician  T.,  operator,  at  $80  per  month ; 
Master  Signal  Electrician  W.,  operator,  at  $80  per  month ;  also  receives  overtime 
occasionally 

El  Paso.  Tex. :  First  Lieut.  N.  and  Master  Signal  Electrician  G.,  after  their 
regular  tour  of  duty  as  military  censors,  work  two  or  three  hours  extra  daily 
as  Morse  operators,  at  $90  per  month  rating. 

San  Antonio,  Tex. :  Capt.  Signal  Reserve  Oorps  H.,  as  manager,  at  $100  i>er 
month. 

2.  As  to  the  enlisted  men  I  think  their  employment  In  the  capacity  of  telegraph 
operators  for  the  Western  Union  Telegraph  Co.  Is  In  violation  of  section  35, 
act  of  June  3.  1916  (39  Stat.  166,  188).  which  forbids  that  any  enlisted  man  be 
permitted  to  engage  in  any  pursuit,  business,  or  performance  In  civil  life  which 
shall  Interfere  with  the  customary  employment  and  regular  engagement  of  local 
civilians  in  the  respective  arts,  trades,  or  professions.  As  to  the  officers,  whPe 
this  statute  does  not  In  terms  apply  to  them,  the  same  reasons  why  they  should 
not  be  permitted  to  accept  private  employment  In  telegraph  offices  apply  equally 
as  In  the  case  of  enlisted  men,  and  It  Is  the  view  of  this  office  that  an  office 
should  not  be  permitted  to  accept  private  employment  which  would  be  forbidden 
by  the  statute  to  an  enlisted  man.  Furthermore,  the  statute  aside,  It  is  the  view 
of  this  office  that  the  private  engagement  of  these  soldiers  by  the  telegraph 
company,  with  compensation  for  their  services,  is  incompatible  with  their  status 
and  duties  as  officers  and  enlisted  men  of  the  Army. 


CONTRACTS:  Patent;  Operating  Cost  of  Plant  under  a  Cost-Plns  Contract. 

While  a  certain  manufacturing  company  was  under  contract  with  the  United 
States  on  a  cost-plus  basis,  the  vice  president  and  metallurgist  of  the  company 
procured  a  patent  on  an  Improved  electric  furnace  Invented  by  them.  The 
patent  was  assigned  to  the  said  company,  and  that  company  now  offers  to  assign 
the  application  to  the  United  States  upon  payment  of  the  fees  for  procuring  the 
patent.  The  Inventors  are  to  be  regarded  as  employees  of  the  contractor  and  not 
as  employees  of  the  Government;  and  the  Government  does  not  acquire,  by 
reason  of  reimbursement  to  the  company  of  the  amount  of  the  salaries  of  these 
officers,  a  sufficient  right  to  the  use  of  the  Invention  In  question  to  warrant 
rejecting  the  assignment  and  refusing  to  pay  the  patent  charges  referred  tow 
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Upon  snch  assignment  the  amount  of  these  charges  may  be  paid  as  an  element 
of  costs,  reimbursed  to  the  company. 

072. 

War  Department,  J.  A.  G.  O:,  August  23,  1918.-— To  the  Chief  of  Ordnance. 

1.  The  question  submitted  relates  to  the  payment  of  attorneys'  fees  amount- 
ing to  $117.25  for  procuring  patent  for  an  improved  electric  furnace.  The 
furnace  was  perfected  by  the  vice  president  and  metallurgist  of  the  Symington- 
Anderson  Co.,  which  company  has  a  contract  dated  August  31,  1917,  for  the 
construction  of  facilities  for  the  manufacture  of  guns,  and  it  later  entered  Into 
an  agreement  with  the  United  States  for  the  operation  of  the  plant  and  the 
manufacture  of  guns  therein.  Under  the  terms  of  these  contracts  the  plant 
was  built  and  guns  are  manufactured  on  the  basis  of  the  actual  cost,  plus  a 
profit.  The  patent  was  assigned  to  the  said  company  and  that  company  now 
offers  to  assign  the  application  to  the  United  States  upon  payment  of  the  fees 
for  procuring  the  patent.  The  inventors  are  officers  and  employees  of  the 
Symington- Anderson  Co.,  and  their  salaries  are  Included  In  the  actual  cost  of 
operation,  reimbursed  to  the  said  company  by  the  Government.  The  question 
raised  Is,  first,  as  to  whether  or  not  the  Inventors  have  the  status  of  employees 
of  the  Symington-Anderson  Co.  or  the  status  of  employees  of  the  United  States, 
and,  second,  whether,  If  they  have  the  status  of  employees  of  the  United  States, 
the  United  States  has  a  sufficient  right  to  the  use  of  the  invention  in  question 
to  warrant  rejecting  the  assignment  and  refusing  to  pay  the  patent  charges  re- 
ferred to  above. 

2.  It  is  the  opinion  of  this  office  that  the  Inventors  are  to  be  regarded  as 
employees  of  the  contractor  and  not  as  employees  of  the  Government ;  and  the 
Government  does  not  acquire,  by  reason  of  reimbursement  to  the  company  of 
the  amount  of  the  salaries  of  these  officers,  a  sufficient  right  to  the  use  of  tlie 
invention  In  question  to  warrant  rejecting  the  assignment  and  refusing  to  pay 
the  patent  charges  referred  to  above.  Upon  such  assignment  the  amount  of 
these  charges  may  be  paid  as  an  element  of  costs,  reimbursed  to  the  company. 

V  

PAT  AND  ALLOWANCES:  Allotments  Not  Affected  by  Forfeiture  of  Pay. 

In  case  a  soldier  Is  sentenced  by  court-martial  to  forfeiture  of  so  many  days' 
pay  per  month,  the  monthly  compulsory  allotments  of  pay,  class  A,  under  the 
provisions  of  sections  200  to  210,  act  of  October  6,  1917  (40  Stat.  398,  402  to 
405),  the  allotments  under  class  B  of  said  law,  the  Liberty  loan  allotments,  and 
the  premiums  on  war- risk  insurance  are  not  disturbed  or  affected  by  such 
sentences  (24  Comp.  Dec.  621).  A  court-martial  sentence  forfeiting  10  days'  pay 
for  a  certain  number  of  months  would  be  given  operation  subject  to  priority  of 
such  deductions  to  satisfy  the  several  classes  of  allotments  The  sentence  means 
that  10  days'  total  pay  is  forfeited,  which.  In  the  case  of  the  soldier  whose  pay  Is 
at  the  rate  of  $30  per  month,  would  be  $10.  If  there  remains  of  the  soldier's  pay, 
after  deducting  the  necessary  amount  to  satisfy  the  allotments,  $10  or  more,  the 
total  amount  of  forfeiture  will  be  collected ;  otherwise,  only  so  much  as  remains 
after  deductions  for  allotments.  In  the  example  stated  there  would  be  only 
$3.50  of  each  month's  pay  for  three  months  left  to  satisfy  the  sentence,  and 
sentence  being  for  a  forfeiture  of  so  many  days'  pay  for  a  definite  period  of 
three  months,  It  would  not  have  operation  beyond  that  period,  regardless  of  the 
fact  that  the  full  amount  contemplated  by  the  sentence  could  not  be  collected 
from  the  soldier's  pay.  In  such  cases  where  court-martial  sentences  have  not 
been  properly  applied,  inasmuch  as  the  principle  governing  the  application  of 
such  sentences  of  courts-martial  Is  the  ^me  as  that  announced  by  the  comptroller 
in  his  decision  of  April  23,  1918,  supra,  and  since  that  decision  was  put  into 
effect  on  June  1,  1918,  adjustment  should  be  made  on  pay  rolls  in  all  cases  of 
court-martial  sentences  of  forfeitures  of  the  class  under  consideration  errone* 
ously  applied  since  June  1,  1918. 

243. 

August  23,  1918. 
From :  The  Judge  Advocate  General. 
To :  The  Acting  Camp  Judge  Advocate,  Camp  Meade,  Md. 

1.  You  present  two  questions  In  regard  to  the  operation  of  court-martial  sen- 
tences upon  the  pay  of  soldiers,  as  follows : 

(a)  In  case  a  soldier  has  allotments  of  class  A  or  class  B,  or  for  war-rlslc 
insurance  or  Liberty  bonds,  and  is  sentenced  by  court-martial  to  forfeiture  of 
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flo  many  days*  pay  per  month,  is  the  sentence  of  forfeiture  computed  npon  the 
amount  he  would  have  been  paid  per  month  if  he  had  had  no  allotments^  or 
upon  the  net  pay? 

(&)  In  such  cases  where  court-martial  sentences  have  not  been  properly  ap- 
plied and  sentences  of  forfeiture  have  o^rated-  upon  the  amount  of  the  sol- 
dier's pay  after  deducting  only  for  compulsory  allotments,  should  reimburse- 
ment be  made  on  pay  rolls? 

2.  As  to  question  (a),  the  Comptroller  of  the  Treasury  in  his  decision  of 
April  28,  1918  (24  Oomp.  Dec.  621),  on  the  question  concerning  the  application 
of  a  court-martial  sentence  forfeiting  two- thirds  of  a  soldier's  pay  for  one 
month  or  for  a  certain  numl)er  of  months,  said : 

"  The  monthly  compulsory  allotments  of  pay,  class  A,  under  the  provisions  of 
sections  200  to  210,  act  of  October  6,  1917  (40  Stat.  398,  402-405),  the  allot- 
inents  under  class  B  of  said  law,  the  Liberty  loan  allotments  and  premiums  on 
war-risk  insurance  are  not  disturbed  or  affected  by  such  sentences  of  courts- 
martial  imposing  a  forfeiture  of  pay." 

This  ruling  was  reaffirmed  by  the  Comptroller  in  his  decision  of  May  18, 
1918,  a  copy  of  which  is  inclosed  for  convenient  reference.  Under  this  prin- 
ciple announced  by  the  (Comptroller,  a  court-martial  sentence  forfeiting  10 
days'  pay  for  a  certain  number  of  months  would  be  given,  operation  subject  to 
priority  of  such  deductions  to  satisfy  the  several  classes  of  allotments  The 
sentence  means  that  10  days'  total  pay  is  forfeited,  which,  in  the  case  of  the 
soldier  whose  pay  is  at  the  rate  of  $S0  per  month,  would  be  $10.  If  there  re- 
mains of  the  soldier's  pay,  after  deducting  the  necessary  amount  to  satisfy  the 
allotments,  $10  or  more,  the  total  amount  of  forfeiture  will  be  collected ;  other- 
wise, only  so  much  as  remains  after  deductions  for  allotments  In  the  example 
stated  there  would  be  only  $3.30  of  each  month's  pay  for  three  months  left  to 
satisfy  the  sentence,  and,  sentence  being  for  a  forfeiture  of  so  many  days'  pay 
for  a  definite  period  of  three  months,  it  would  not  have  operation  beyond  that 
period,  regardless  of  the  fact  that  the  full  amount  contemplated  by  the  sen- 
tence could  not  be  collected  from  the  soldier's  pay. 

3.  As  to  question  (6),  it  is  the  view  of  this  office  that,  inasmuch  as  the  priiy 
ciple  governing  the  application  of  such  sentences  of  courts-martial  is  the  same 
as  that  announced  by  the  (Ik)mptroller  in  his  decision  of  April  23,  1918,  supra, 
and  since  that  decision  was  put  into  effect  on  June  1,  1918,  adjustments  should 
be  made  on  pay  rolls  in  all  cases  of  court-martial  sentences  ot  forfeitures  of 
the  class  under  consideration  erroneously  applied  since  June  1,  1918. 


WAR  RISK  INSURANCE:  Suicide;  Result  of  Mlsconduot,  Not  in  Line  of 
Duty. 

A  private  soldier  committed  suicide  by  cutting  his  throat.  The  only  evi- 
dence introduced  to  show  insanity  was  that  he  "kept  by  himself"  and  "did 
not  enter  into  the  usual  life  of  the  camp."  A  board  of  officers  investigated  the 
death  and  reported  that  the  soldier  "  must  have  been  temporarily  insane  "  and 
"death  was  in  the  line  of  duty  and  not  the  result  of  his  own  misconduct." 
The  named  social  peculiarities  fail  to  establish  mental  disorder,  and  insanity 
can  not  be  presumed  from  the  mere  fact  of  suicide.  The  soldier  committed 
suicide  while  mentally  responsible  for  his  actions  and  his  death  should  be 
regarded  as  having  occurred  not  in  line  of  duty  but  as  the  result  of  his  own 
misconduct. 

220.4. 

War  Department,  J.  A.  G.  O.,  August  23.  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  for  opinion 
whether  the  death  of  one-  Pvt.  K.,  Company  D,  Three  hundred  and  forty- 
ninth  Infantry,  occurred  in  line  of  duty  and  not  as  the  result  of  his  own  mis- 
conduct. 

2.  By  the  papers  in  reference  it  appears  that  Pvt.  K.  was  found  dead  in 
the  latrine  of  Company  D  at  about  3.30  p.  m.  on  July  30,  1918,  at  Camp  Dodge, 
Iowa.  There  was  a  deep,  ragged  cut  entirely  around  his  neck.  He  was  lying 
on  his  left  side  with  a  razor  handle  in  his  left  hand.  The  wound  on  the  right 
side  was  deeper  than  on  the  left.    It  is  further  disclosed  that  he  had  few 
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friends,  that  he  "  kept  by  himself"  and  "  did  not  enter  into  the  usual  life  of 
the  camp."  A  board  of  officers  appointed  to  Investigate  and  report  upon  his 
death  found  that  his  death  was  the  result  of  a  self-inflicted  wound  made  by 
slashing  his  throat  with  a  straight  razor ;  that  he  must  have  been  temporarily 
insane;  that  death  was  in  line  of  duty  and  not  the  result  of  his  own  mis- 
conduct. 

3.  The  conclusion  that  Pvt.  K.  must  have  been  temporarily  insane  may  have 
been  induced  by  the  evidence  that  he  was  a  diffident,  unsociable,  and,  in  fact, 
uncompanionable  person.  While  these  facts  might  logically  and  relevantly 
tend  to  show  melancholia,  they  would  not,  standing  alone,  justii^  the  conclu- 
sion that  Pvt.  K.  was  so  emotionally  or  intellectually  disordered  as  to  be 
affected  by  melancholia,  which  always  presupposes  the  existence  of  some 
pathological  process  or  disarrangement  in  the  brain  itself.  The  real  problem 
in  suicidal  melancholia  is  thus  stated  in  Wharton  and  Stille*s  Medical  Juris- 
prudence, Volume  I,  paragraph  699: 

"The  whole  problem  in  melancholia  is  a  simple  one,  and  is  merely  this: 
Was  the  patient  the  victim  of  such  mental  suffering  because  of  his  disease 
as  to  be  impelled  to  the  act  of  self-destruction?  It  matters  not,  as  a  question 
of  fact,  whether  he  could  distinguish  right  and  wrong,  even  with  reference  to 
the  act,  or  that  he  had  full  knowledge  of  the  nature  of  the  act  and  what  its 
consequences  would  be  ♦  ♦  ♦.  The  true  test,  rather,  is  self-control ;  ♦  ♦  ♦. 
In  the  language  of  Lord  Benman :  '  If  some  controlling  disease  was  in  truth 
the  active  power  within  him,  which  he  could  not  resist,  then  he  will  not  be 
responsible.* " 

Clearly,  in  cases  of  suicidal  melancholia,  evidence  of  depression  must  be 
sought  in  connection  with  mental  disorder,  loss  of  self-control,  and  at  least 
a  settled  and  continuous  state  of  delusions.  In  short,  it  is  the  previous  symp- 
toms in  each  individual  case  that  establish  the  preexistence  of  melancholia. 
These  social  peculiarities  fail  to  show  mental  disorder,  loss  of  self-control,  or 
the  existence  of  delusions,  even  though  they  may  tend  to  suggest,  not  prove 
the  fact  of,  depression.  They  do  not  show  the  presence  of  disease  or  a  dis- 
torted vision.  In  fact,  there  is  nothing  to  indicate  that  the  will  was  in  the 
least  affected.  To  conclude  that  insanity  can  be  predicated  upon  the  mere 
absence  of  the  social  qualities  is  to  commit  the  fallacy  of  confusing  the  part 
with  the  whole,  or,  as  the  logicians  term  it,  argue  from  effect  to  cause.  Ulti- 
mately such  a  conclusion  rests  on  an  inference  from  an  inference  and  not  an 
inference  from  a  fact  Insanity  of  necessity  is  given  as  the  cause  of  these  social 
peculiarities.  This  deduction  is  based  on  the  facts  of  diffidence,  absence  of 
social  qualities,  and  desire  to  be  alone.  Any  one  of  these  may  or  may  not  be 
caused  by  depression,  one  of  the  effects  of  melancholia.  To  infer  depresston 
as  a  cause  from  these  circumstances  and  then  assume  insanity  as  the  cause 
does  violence  to  all  reason.  Such  an  argument  is  at  best  only  remotely  prob- 
able, since  the  same  effect  or  condition  may  be  produced  by  a  dozen  or  more 
causes.  Obviously,  if  a  fact  can  be  due  to  only  one  cause,  the  existence  of 
the  cause  may  be  proven  conclusively  by  the  existence  of  the  effect.  Thus 
from  tile  fact  that  ice  is  forming  we  may  argue  conclusively  the  existence  of 
a  temperature  of  32*  F.  or  lower,  since  such  a  temperature  alone  is  adequate 
to  produce  the  effect.  The  principle  required  to  validate  the  argument  from 
effect  to  cause  is  that  when  any  circumstance  is  known  to  be  adequate  to 
produce  a  certain  effect,  that  effect  having  appeared  and  no  other  cause  having 
operated  to  produce  it,  then  the  effect  in  question  must  have  been  preceded  by 
that  cause.  In  short,  the  fact  to  be  proved  is  known  to  be  a  condition  or  an 
adequate  cause  of  the  effect  and  that  it  is  the  only  cause  or  that  no  other 
causes  operated  to  produce  the  effect  sought  to  be  proved. 

4.  The  convening  authority,  the  commanding  officer.  Brig.  Gen.  S.  M.  Foote, 
and  the  Surgeon  General  of  the  Army  dissented  from  the  conclusion  of  the 
board  on  the  question  of  insanity  and  recommended  that,  since  there  was 
nothing  in  the  medical  history  or  records  of  Pvt.  K.  to  Indicate  that  he  was 
mentally  irresponsible  at  the  time  of  his  suicide,  his  death  should  be  regarded 
as  not  in  line  of  duty  and  as  the  result  of  his  own  misconduct. 

5.  Generally  speaking,  there  is  a  presumption  against  suicide,  because  it  is 
contrary  to  Uie  general  conduct  of  mankind.  In  many  jurisdictions  suicide 
and  attempts  to  commit  it  are  regarded  as  unlawful  and  criminal,  as  malum 
in  ae.  The  rule,  whether  common  law  or  statutory,  assumes  sanity  as  its 
sine  qua  non.    The  love  of  life  is  instinctivet  and  in  the  absence  of  mental 
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derangement  the  inquiring  mind  naturally  and  properly  looks  for  other  causes 
of  the  deed  when  death  by  violence  occurs.  *This  merely  means  that  the  pre* 
sumption  of  law,  as  well  as  the  presumption  of  fact,  is  against  an  act  ias  highly 
immoral  and  criminal  as  suicide  is  known  to  be.  But  where  the  circumstances 
point  with  certainty  to  the  conclusion  that  the  deceased  committed  suicide 
these  presumptions  obviously  have  no  application.  The  presumption  against 
suicide  finds  its  basis  in  insanity.  And  where  insanity  is  shown  the  ground 
of  tlic  presumption  is  gone.  In  every  case  where  one  deliberately  puts  an  end 
to  his  existence  the  question  arises,  Did  the  deceased  possess  a  controlling  mind? 
Did  he  intend  to  take  his  own  life,  or  was  he  so  bereft  of  reason  that  his  act 
of  self-destruction  was  mechanical  rather  than  rational? 

In  its  final  analysis  the  question  presented  by  the  instant  case  Is:  Does  the 
mere  fact  of  suicide  raise  a  presumption  of  insanity?  There  are  few  judicial 
expressions  bearing  upon  this  question.  This  may  be  due  to  the  fact  that  fre- 
quently in  such  cases  there  are  additional  facts  or  circumstances  tending  to 
show  the  mental  state  of  the  deceased  shortly  before  he  committed  the  act  of 
self-destruction.  A  concise  statement  of  the  law  is  found  in  Wharton  & 
Stilles,  Medical  Jurisprudence,  Volume  I,  paragraph  696: 

"  That  the  law  does  not  presume  from  the  mere  act  of  suicide  that  insanity 
exists  is  shown  in  cases  in  which  contracts  and  wills  have  been  sustained 
although  the  parties  making  them  committed  suicide  within  a  brief  i)eriod 
thereafter.  *  «  «  These  cases  are  a  sufficient  indication  to  experts  not  to 
rely  exclusively  upon  the  act  of  suicide  as  an  evidence  of  insanity.  This  act  is 
not  of  necessity  such  an  evidence,  and  no  more  so  in  science  than  in  law.  A  sane 
ruan  might  conceivably  kill  himself  upon  the  day  of  his  wedding  or  on  the 
day  of  his  signing  his  will ;  and  the  law  is  unquestionably  right  In  declining  to 
accept  the  mere  act  as  proof  of  insanity  without  corroborating  evidence. 
•  *  *."  The  law  will  doubtless  insist  in  such  cases,  as  in  other  cases,  that  the 
presumption  of  sanlty^  holds  until  evidence  is  shown  to  the  contrary.  Black- 
stone  has  correctly  stated  this  maxim  when  he  implies  that  the  act  of  suicide 
in  itself  is  not  an  evidence  of  insanity.  To  this  statement  few,  if  any,  scientists 
will  object,  although  they  may  see  cause  to  make  exception  of  some  cases  in 
which  the  act  of  suicide,  from  special  circumstanes  attending  it,  is  so  extraordi- 
nary and  unnatural  that  it  suggests  insanity.  But  a  presumption  in  law  is* 
after  all,  merely  a  working  hypothesis.  It  is  always  open  to  attack  and  is  liable 
to  be  broken  down;  so  that,  as  Lord  Brougham  said,  the  ^presumption  con- 
stantly shifts  from  one  side  to  the  other,  according  to  the  w^ght  of  evidence. 
For  instance.  In  science,  if  strong  evidence  were  adduced  in  .favor  of  the  per- 
son's insanity,  that  fact  would  raise  the  presumption  that  the  act  of  suicide 
was  the  result  of  the  disease.  It  is  therefore  incumbent  upon  experts  to  base 
a  diagnosis  upon  all  known  previous  symptoms  rather  than  upon  the  mere  act 
of  suicide  itself. 

To  recapitulate,  the  facts  show  that  Private  K.  met  his  death  July  30,  1918, 
as  the  result  of  self-infiicted  wounds.  The  record  is  silent  concerning  his  fam- 
ily and  personal  history,  except  that  he  was  of  an  unsociable,  diffident,  and  re- 
tiring nature.  Inferentially  at  least,  since  his  medical  record  did  not  show  per- 
sonal or  inherited  insanity,  there  was  no  evidence  of  mental  derangement  at 
the  time  he  was  inducted  into  the  military  forces.  In  a  word,  insanity  can  not 
be  presumed  from  the  mere  fact  of  suicide,  since  experience  shows  that  selfr 
destruction  is  often  perpetrated  by  the  sane.  The  most  that  can  be  said  is  that 
the  fact  of  self-destruction  removes  all  presumption  of  sanity.  Certainly  it  does 
not  raise  a  presumption  of  antecedent  insanity ;  and  yet  the  fact  is  that  In  the 
vast  majority  of  insane  suicides  the  Insanity  has  existed  for  some  time  prior 
to  the  act.  The  medico-legal  problem  is  thus  reducible:  Is  the  inference  in 
favor  of  sanity  or  insanity  where  the  question  is  stripped  of  all  presumptions 
and  nothing  is  shown  but  death  by  self-destruction?  Upon  such  a  state  of  facts 
it  is  the  natural  as  well  as  the  logical  conclusion  that  a  person  so  taking  his 
own  life  was  legally  and  morally  sane  at  the  time. 

6.  From  the  facts  stated,  logically  considered  and  legally  construed,  it  is  clear 
that  Private  K.  committed  suicide  by  cutting  his  throat  with  a  razor  while 
mentally  responsible  for  his  action,  and  I  therefore  conclude  that  the  death  of 
the  late  Private  K.,  Company  D,  Three  hundred  and  forty-ninth  Infantry, 
should  be  regarded  as  having  occurred  not  in  line  of  duty  and  as  the  result  of  his 
own  misconduct. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  699 

OOYERNMENT  AGENCIES:  Bi^ht  to  Heat  and  Light  Buildings  Outside 
GoTernment  Reserrations. 

Buildings  of  the  Toung  Men's  Christian  Association  and  of  similar  associa- 
tions, Wen  though  located  outside  of  Government  reservations,  if  devoted  solely 
to  Government  activities  and  for  the  benefit  and  welfare  of  our  soldiers,  are 
entitled  at  cost  to  fuel,  light,  and  supplies  from  Quartermaster  Corps  under 
Army  Regulations,  Bulletin  No.  20,  War  Department,  1918. 

400.32. 

War  Department,  J.  A.  G.  O.,  August  24,  1918. — ^To  The  Adjutant  General. 

1.  The  question  is  whether  civil  associations,  such  as  the  Young  Men's  Chris- 
tion  Association  and  the  Toung  Women's  Christian  Association,  which  are  au- 
thorized to  carry  on  their  activities  on  military  reservations  and  are  allowed 
certain  privileges  in  connection  with  the  buildings  occupied  by  tliem  thereon, 
are  entitled  to  the  same  privileges  in  connection  with  buildings  located  outside 
of  the  reservations  which  are  occupied  by  them  and  devoted  to  the  same  gen- 
eral purposes.  • 

2.  The  supervisor  of  nonmllitary  activities  at  the  Part  of  Embarkation,  New 
port  News,  Va.,  who  raised  this  question  states  that  In  and  near  the  said  port 
of  embarkation  there  are  a  number  of  separate  military  camps,  barracks,  and 
office  buildings,  and  that  certain  of  the  civil  associations  which  would  normally 
have  their  buildings  upon  the  Government  reservation  if  located  at  any  Army 
training  camp  or  cantonment,  have  found  it  advisable  to  select  sites  for  build- 
ings at  the  port  of  embarkation  at  points  off  the  Government  property.  He 
gives  as  examples,  the  war  work  council  of  the  Young  Women's  Christian 
Association,  which  he  "states  is  altering  a  building  at  Newport  News  necessary 
for  a  hostess  house ;  the  war  work  council  of  the  Young  Men's  Christian  Asso- 
ciation, which  is  about  to  build  an  administration  building  near  the  headquar- 
ters of  the  port  of  embarkation,  and  the  American  Library  Association,  which 
has  a  dispatch  office  outside  of  the  reservation  from  which  both  the  distribu- 
tion of  books  to  camps  and  the  shipments  overseas  are  made. 

3.  The  privileges  allowed  these  associations  are  naturally  divided  into  the 
two  following  classes :  1.  Privileges  granted  by  acts  of  Congress.  2,  Privileges 
granted  by  Army  Regulations.  Those  of  the  first  class  are  the  authorized  allow- 
ances of  heat  and  light  to  Young  Men's  Christian  Association  buildings  and  build- 
ings for  similar  purposes  on  military  reservations,  provision  for  which  is  made  in 
the  current  appropriation  act  for  the  support  of  the  Army,  approved  July  9, 
1918  (40  Stat.  845).  By  the  terms  of  this  act  the  said  privileges  are  limited  to 
buildings  on  military  reservations.  The  privileges  under  the  second  class  are 
those  authorized  by  regulations  in  addition  to  those  authorized  by  law.  They 
are  described  in  Bulletin  No.  20,  War  Department,  1918,  par.  3,  subparagraph  2, 
In  terms  as  follows: 

** Associations  whose  activities  are  authorized  will  be  granted  the  privileges 
of  water  and  sewerage,  provided  the  water  supply  is  ample  and  that  these  privi- 
leges will  be  afforded  without  any  exx)ense  to  the  Government,  and  permission 
to  purchase  necessary  supplies  from  the  Quartermaster  Corps,  Including  fuel, 
light,  gasoline,  and  subsistence  stores  in  cases  where  fuel  and  light  is  not  au- 
thorized as  an  Issue  by  the  act  of  Congress  approved  March  28,  1918,  plus  any 
expense  for  handling  and  providing  the  supplies  are  available  in  excess  of  the 
actual  Government  requirements  and  can  be  spared." 

4.  It  Is  plain,  I  think,  that  the  authority  to  supply  heat  and  light  to  the  build- 
ings of  the  Young  Men's  Christian  Association  and  to  buildings  for  similar  pur- 
poses under  the  said  act  of  March  28,  1918  (40  Stat.  459),  is  limited  to  the 
buildings  located  on  military  reservations.  I  see  no  reason,  however,  why  the 
privileges  authorized  by  the  above  regulation  should  not  be  extended  1hei-e- 
under  to  the  buildings  of  those  associations  outside  of  the  boundaries  of  the 
reservations  as  well  as  to  those  within  the  reservations,  provided  only  that  the 
said  buildings  outside  thereof  are  devoted  solely  to  the  war  activities  of  the 
said  associations.  The  purpose  of  the  regulation  is  to  do  everything  possible 
for  the  comfort  and  welfare  of  the  soldier,  and  if  because  of  the  lack  of  a 
suitable  location  or  for  any  other  reason  it  becomes  impracticable  to  locate  the 
building  of  the  association  engaged  in  this  work  on  the  reservation  this  would 
be  no  sufficient  reason  why  the  privilege  which  is  granted  solely  for  the  benefit 
of  the  soldier  should  not  be  extended  thereto. 
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PAT  AND  ALLOWANCES:  Allotments  for  Premlams  on  War  Bisk  Insur- 
ance and  Pledges  on  Liberty  Bonds  Cease  upon  Sentence  of  Confinement 
and  Dishonorable  Diseliarge. 

Allotments  class  A  and  class  B,  under  the  war-risk  insurance  act  of  October 
C,  1917  (40  Stat.  398,  402),  and  for  Liberty  bonds  cease  immediately  when  a 
court-martial  sentence  of  dishonorable  discharge  from  service  becomes  effecttve* 
even  if  suspended  until  the  soldier  is  released  from  confinement.  The  act  of 
March  4, 1915  (38  Stat.  1062, 1065),  specifically  provides  that  pay  and  allowance 
shall  not  accrue  to  a  soldier  in  such  a  case.  Oonsequently,  no  pay  accrues  to 
satisfy  such  allotmenta 

243. 

War  Department,  J.  A.  G.  0.,  August  24,  1918.— To  The  Adjutant  General. 

1.  You  have  inquired  as  to  the  effect  of  a  court-martial  sentence  upon  allot- 
ments of  an  enlisted  man  to  class  A  dependents,  class  B  dependents,  for 
premiums  on  war-risk  insurance  and  for  pledges  on  Liberty  bonds,  where  the 
sentence  and  action  of  the  reviewing  authority  are,  respectively,  ^s  follows : 

"To  be  dishonorably  discharged  the  service,  to  forfeit  all  pay  and  allow- 
ances due  or  to  become  due,  and  to  be  confined  at  hard  labor  at  such  place  as 
the  reviewing  authority  may  direct  for days  or  months  or  years. 

"  In  the  foregoing  case  of ,  the  sentence  is  approved  and  will  be 

duly  executed,  but  the  execution  of  that  portion  thereof  adjudging  dishonorable 

discharge  is  suspended  until  the  soldier's  release  from  confinement.    

is  designated  as  the  place  of  confinement 

2.  It  Is  true  that  the  Comptroller  has  decided  that  the  monthly  compulsory 
allotment  of  pay  under  the  war-risk  insurance-  act  of  October  6,  1917  (40  Stat. 
398,  402),  voluntary  allotments  under  that  law,  allotments  for  premiums  on 
war-risk  insurance,  and  allotments  for  pledges  on  Liberty  bonds  are  not 
affected  by  sentences  of  courts-martial  imposing  a  forfeiture  of  pay  (24  Comp. 
Dec.  621).  This  decision,  however,  has  absolutely  nothing  to  do  with  the  case 
where  sentence  imposing  confinement  and  dishonorable  discharge  becomes 
effective.  The  fact  that  the  portion  thereof  adjudging  dishonorable  discharge 
is  suspended  is,  with  respect  to  the  point  now  under  consideration,  entirely 
ittimaterial.  In  the  above-mentioned  decision  of  the  Comptroller,  and  in  rater 
decisions  of  the  Comptroller,  it  is  held  that  where  a  soldier  is  in  a  no-pay  status 
no  pay  accrues  from  which  any  allotment  of  any  kind  can  be  satic&ed.  The 
act  of  March  4,  1915  (38  Stat.  1062,  1065),  specifically  provides  that  pay  and 
allowances  shall  not  accrue  to  a  soldier  under  sentence  of  dishonorable  dis- 
charge during  such  period  as  the  execution  of  the  sentence  of  discharge  may  be 
suspended.  Consequently,  in  the  case  put  by  you  all  allotments  of  every  class 
Immediately  cease  when  the  sentence  becomes  effective,  because  no  pay  ac- 
crues to  the  soldier  from  which  any  allotment  may  be  satisfied. 


BETIREMENT :  Promotion  of  Retired  Officer. 

A  certain  officer  having  resigned  August  29,  1889,  and  having  been  placed  on 
the  retired  list  without  pay  or  emoluments  by  special  act  of  Congress  dated 
March  2,  1907  (34  Stat.  1255),  it  is  the  opinion  of  this  office  that  he  does  not 
come  within  the  purview  of  the  proviso  of  section  24,  act  of  June  3,  1916  (39 
Stat.  166,  182),  as  amended  by  act  of  July  9, 1918  (40  Stat.  845,  851),  and  is  not 
eligible  to  promotion  thereunder. 

210.8. 

War  Department,  J.  A.  G.  O.,  August  24,  1918.— To  The  Adjutant  General. 

1.  This  office  is  asked  for  an  expression  of  opinion  as  to  the.  "  eligibility  of 
Lieut.  Col.  P.  for  advancement  on  the  retired  list  under  the  provisions  of  section 
24,  act  of  June  3,  1916  (39  Stat.  166,  182),  amended  by  the  Army  appropriation 
act  approved  July  9.  1918"  (40  Stat.  845,  851). 

2.  Lieut.  Col.  P.'s  record  and  status  are  given  as  follows: 

"Lieut.  Col.  P.  was  appointed  assistant  surgeon  June  26,  1875;  promoted 
captain,  assistant  surgeon,  June  26,  1880;  resigned  August  29,  1889.  Under  the 
provisions  of  an  act  of  Congress  approved  March  2,  1907  (34  Stat.  1255),  he 
was  appointed  deputy  surgeon  general,  with  the  rank  of  lieutenant  colonel, 
March  2,  1907,  and  placed  on  the  retired  list  without  pay  or  emoluments.    He 
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has  been  on  active  duty  since  July  26,  1917."  The  provision  of  the  national 
defense  act,  supra,  here  In  question,  as  amended,  reads  as  follows : 

"  That  hereafter  any  retired  officer  who  has  been  or  shall  be  detailed  on  ac- 
tive duty  shall  receive  the  rank,  pay,  and  allowances  of  the  grade,  not  above 
that  of  colonel,  that  he  would  have  attained  In  due  course  of  promotion  If  he 
had  remained  on  the  active  list  for  a  period  beyond  the  date  of  his  retirement 
equal  to  the  total  amount  of  time  during  which  he  has  been  detailed  on  active 
duty  since  his  retirement." 

3.  Col.  P.  having  resigned  August  29,  1889,  and  having  been  placed  on  the 
retired  list  without  pay  or  emoluments  by  special  act  of  Congress,  dated  March 
2,  1907,  supra,  it  is  the  opinion  of  this  office  that  he  does  not  come  within  the 
purview  of  the  proviso  of  section  24,  national  defense  act,  supra,  and  is  not 
eligible  to  promotion  thereunder. 

BETIBEMENT:  Betired  Seout  Officer  in  the  National  Army. 

The  question  is  raised  whether  a  Philippine  Scout  officer  may  accept  a  com- 
mission in  the  National  Army  during  the  present  emergency  without  vacating 
his  commission  as  a  retired  scout  officer  and  forfeiting  any  right  incedent  thereto. 
A  retired  scout  officer  is  in  the  same  status  as  a  retired  officer  of  the  Regular 
Army  with  reference  to  the  acceptance  of  an  active  commission  in  temporary 
forces  raised  by  the  United  States;  that  is,  the  retired  status  is  merely  in 
abeyance  during  the  time  he  holds  such  temporary  commission. 

322.8. 

August  24,  1918. 

€ITIL  AUTHOBITIES:  Modifleation  of  Goyernment  Contracts  by  State 
Public  Utilities  CommissionB. 

A  State  commission  is  without  Jurisdiction  to  modify,  to  the  disadvantage  of 
the  Government,  contracts  under  which  public  service  corporations  are  bound 
to  serve  the  United  States.  It  is  a  well  settled  principle  that  operations  of  the 
Federal  Government  within  the  scope  of  its  constitutional  powers  are  beyond 
the  field  of  Jurisdiction  of  a  State  Government ;  and  no  authority  created  by  a 
State  can  regulate  the  terms  under  which  the  Government  may  contract  for  its 
supplies,  either  directly  or  Indirectly,  by  attempting  to  control  the  person  or 
corporation  supplying  the  same.    (See  Ops.  J.  A.  G.  76-050,  May  7,  1916.) 

161. 

War  Department.  J.  A.  G.  O.,  August  26,  1918. — ^To  the  officer  in  charge  of 
Construction  Division  of  the  Army. 

1.  The  question  submitted  is  as  to  the  operation  of  orders  of  public  service 
commissions  on  contracts  of  public  service  corporations  where  the  effect  of 
the  order  would  increase  the  price  of  the  service  to  the  United  States.  In  sub- 
mitting the  question  It  is  stated  that  the  Construction  Division  has  entered  into 
numerous  contracts  for  electricity,  water,  and  gas  with  various  public  service 
corporations ;  that  these  contracts  contain  the  usual  clause  permitting  the  Gov- 
ernment to  renew  annually  upon  the  same  terms  for  a  limited  number  of  years; 
that  cases  are  now  constantly  arising  where  the  public  service  corporations 
hove  obtained  from  State  commissions  authority  to  Increase  the  rates  on  re- 
newals, and  in  some  cases  before  the  expiration  of  existing  contracts ;  and  that 
the  public  service  corporations  contend  that  the  orders  of  the  public  service 
commission  control  them  as  to  rates.  There  is  submit te<l  with  the  letter  re- 
qu(«ting  the  opinion  of  this  office  an  opinion  from  Wright  &  Jackson,  attorneys 
at  law,  Augusta,  Ga.,  dated  February  14,  191 S,  addressed  to  the  manager,  The 
Gas  Light  Co.  of  Augusta,  in  which  opinion  Is  cited  a  number  of  authorities 
to  the  effect  that  orders  ot  public  service  conmilsslons  apply  to  existing  con- 
tracts, and  the  conclusi<m  is  reached  that  the  contractual  rate  given  to  the 
Government  for  gas  furnished  at  Camp  Hancock  is  subjwt  to  and  is  modified 
by  the  commission's  order  Increasing  the  present  rate  15  cents  per  thousand 
feet,  and  that  this  rate,  effective  March  1,  will  apply  to  the  remaining  period 
of  the  contract  with  the  Government. 

2.  This  office  has  repeatedly  considered  the  effect  of  orders  of  State  public 
utilities  commissions  prescribing  rates  of  service  furnished  thereunder,  so  far 
as  the  rates  affect  contracts  with  the  United  States,  and  has  repeatedly  held 
that  the  orders  of  State  commissions  are  inoperative  to  modify  Government 
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contracta  It  is  a  well  settled  principle  tbat  the  operations  of  the  Federal  Gov- 
ernment are  beyond  the  field  of  Jurisdiction  of  a  State  Government,  and  that 
no  authority  created  by  a  State  can  regulate  the  terms  under  which  the  Gov- 
ernment may  contract  for  its  supplies,  either  directly  or  indirectly,  by  attempt- 
ing to  control  the  person  or  corporation  supplying  the  same.  The  question  wax 
considered  in  1915  in  the  matter  of  the  authority  of  the  California  State  Rail- 
road Commission  to  prescribe  rates  for  water  supplied  to  the  United  States  by 
the  Monterey  County  Water  Worlcs  for  the  post  of  the  Presidio  of  Monterey, 
Calif.  (Ops,  J.  A.  G.  76-050,  May  7,  1915.)  This  office  held  that  the  State 
railroad  commis.sion  was  without  Jurisdiction  to  increase  the  contract  rate,  and 
the  matter  was  presented  to  the  State  commission,  with  the  result  that  the 
orders  were  modified  so  as  not  to  apply  to  water  supplied  to  the  Government. 
This  office  is  clearly  of  the  opinion  that  a  State  commission  is  ^vltflout  Jurisdic- 
tion to  modify  to  the  disadvantage  of  the  Government  the  contracts  under  which 
public  service  corporations  are  bound  to  serve  thtf  Government. 


PAT  AND  ALLOWANCES:  Pay  of  Cadets  Enrolled  at  Flying  Schools;  While 
Incapaeitated  or  on  Farlongh. 

During  the  past  fiscal  year  and  until  the  passage  of  the  Army  appropriation 
act  approved  July  9,  1918  (40  Stat.  845),  according  to  instructions  issued  by 
The  Adjutant  General  of  the  Army  in  a  circular  letter  dated  February  25, 
1918  (Ops.  J.  A.  G.  240),  cadets  duly  enrolled  at  designated  schools  for  flying 
are  entitled  to  increased  rate  of  pay  at  $75  per  month  and  are  considered  *'  la 
attendance"  while  in  camp  hospital  or  base  hospital  for  illness  occuring  la 
line  of  duty.  A  cadet  injured  in  jine  of  duty  would  be  entitled  to  Increased 
rate  of  pay  while  in  hospital,  on  sick  furlough,  and  so  long  as  he  continued 
in  the  status  of  a  designated  candidate  for  a  commission.  A  cadet  on  fur- 
lough,'granted  at  his  own  request,  and  for  personal  reasons,  is  not  entitled  to 
increased  rate  of  pay.  However,  in  July,  1918,  the  War  Department  issued  in- 
structions that  the  $75  rate  authorized  by  the  instructions  of  February  25, 
1918,  could  no  longer  be  paid  because  of  lack  of  statutory  authority  therefor 
for  the  present  fiscal  year. 

242.1. 

War  Department,  J.  A.  G.  O.,  August  26,  1918.— To  The  Adjutant  General. 

1.  In  his  communication  herewith  the  commandant,  Detachment  Flying  Cadets, 
Kelly  Field,  Tex.,  has  submitted  several  questions  as  to  the  payment  of  iu> 
creased  pay  to  cadets  enrolled  at  flying  schools  for  ^riods  while  they  are  on 
furlough  or  while  they  are  incapacitated  by  reason  of  Illness  due  to  accident  or 
to  illness  incurred  in  line  of  duty.  The  several  questions  submitted  are  as 
follows : 

"(a)  Are  men  duly  enrolled  in  this  school  entitled  to  pay  at  $75  per  month 
and  considered  *  in  attendance  *  while  in  camp  hospital  or  base  hospital  for 
illness  occurring  In  line  of  duty?  Pvt.  D.  was  in  hospital  from  June  7  to  26, 
inclusive,  and  decision  is  necessary  to  determine  amount  of  his  pay.  Under  old 
pay  order  men  in  this  situation  received  full  pay, 

"(6)  If  men  in  (a)  are  not  considered  *  in  attendance'  when  ill,  are  men  in- 
jured In  airplane  accidents  and  placed  in  hospital  to  recover  on  a  different 
status  and  entitled  to  be  considered  *in  attendance'?  Pvts.  R.,  P.,  and  B. 
have  been  In  hospital  as  result  of  airplane  accidents.  Are  they  entitled  to 
flying  pay  while  in  hospital? 

"(c)  Are  men,  regularly  enrolled  at  this  school,  who,  because  ill  in  line  of 
duty  and  after  going  to  hospital,  are  transferred  to  CJorpus  Christl  or  other 
recuperating  hospital,  entitled  to  pay  as  *  in  attendance'  while  in  such  re- 
cuperating station?  Cadet  W.  had  leg  broken  in  airplane  accident.  After 
release  from  base  hospital  he  was  transferred  to  Corpus  Christl  to  recui>erate. 
Is  he  entitled  to  flying  pay  during  entire  period  of  absence  from  this  station? 

"(d)  Are  men,  regularly  enrolled  In  this  school,  who  apply  for  furlough 
entitled  to  pay  while  on  furlough  as  Mn  attendance,'  or  do  they  receive  but 
$33  per  month?  H.  was  granted  furlough  from  June  17,  1918,  to  June  24, 
1918,  at  his  own  request  and  for  personal  reasons.  Is  he  entitled  to  flying 
pay  while  absent  on  furlough?  He  was  paid  on  voucher  No.  234  of  Capt. 
W'.  C.  Timmons,  quartermaster  United  States  Reserve,  for  July  at  rate  of  $33 
per  month  for  the  time  on  furlough. 
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"(e)  Are  men,  regularly  enrolled  in  this  school,  who  are  directed,  on  request 
by  competent  authority,  to  take  furloughs  because  they  have  recently  recovered 
from  injuries  or  serious  illness,  and  are  not  qualified  for  flying  training  for  a 
few  weeks,  entitled  to  flying  pay  as  'in  attendance'  while  on  such  furlough? 
Cadets  L.,  S.,  K.  have  received  furloughs  varying  in  length  from  10  to  30  days 
and  were  paid  only  $33  per  month  for  the  time  spent  on  furlough.  Should 
they  have  received  full  pay  for  these  periods?  " 

2.  The  pay  of  flying  cadets  during  the  last  fiscal  year  and  until  the  passage 
of  the  Army  appropriation  act  approved  July  9,  1918  (40  Stat.  845),  was  gov- 
erned by  instructions  issued  by  The  Adjutant  General  of  the  Army  in  a  circular 
letter  dated  Februaiy  25, 1918  (Ops.  J.  A.  G.  240),  in  which  it  is  prescribed  that 
except  as  to  those  persons  in  attendance  for  Instruction  at  designated  schools 
for  flying  the  pay  of  candidates  shall  be  that  of  private,  first  class.  As  to 
candidates  attending  schools  for  instruction  in  flying,  the  rate  of  pay  was  fixed 
at  $75,  in  view  of  the  extra  hazard  incurred  in  flying.  The  instructions  further 
directed  In  this  connection  that — 

"  The  higher  pay  allowed  to  candidates  at  flying  schools  shall  begin  on  the 
date  of  their  reporting  at  such  schools  and  shall  cease  on  the  date  on  which 
they  leave  the  school,  at  which  date  they  will  revert  to  the  pay  status  provided 
for  other  candidates,  unless  they  are  then  commissioned  or  discharged;" 

The  allowance  of  increased  pay  to  flying  cadets,  above  the  pay  of  their  en- 
listed grade,  was  based  upon  a  provision  in  the  Army  appropriation  act  approved 
May  12,  1917  (40  Stat.  40.  70),  authorizing  the  Secretary  of  Wkr  to  pay  to  per- 
sons designated  by  him  for  training  as  officers  in  the  Army  not  to  exceed  $100 
per  month  and  also  by  a  provision  in  the  urgent  deflciency  appropriation  act 
approved  June  15,  1917  (40  Stat.  182,  188),  in  the  item  for  pay  of  enlisted  men 
of  the  line.  The  War  Department  instructions  of  February  25,  1918,  directed 
that  the  higher  rate  of  pay  "  shall  begin  on  the  date  of  their  reporting  at  such 
schools  and  shall  cease  on  the  date  on  which  they  leave  the  school,  at  which 
date  they  will  revert  to  the  pay  status"  of  private,  first  class,  unless  they  be 
then  commissioned  or  discharged.  In  the  opinion  of  this  office  this  regulation 
should  be  so  construed  as  to  harmonize  with  the  rules  applicable  to  the  allow- 
ance of  additional  pay  to  officers  on  flying  duty.  These  rules  as  laid  down  by 
the  Comptroller  of  the  Treasury  are  (1)  that  officers  assigned  to  duty  requir- 
ing them  to  participate  regularly  and  frequently  in  aerial  filghts  are  not  en- 
titled to  the  additional  aviation  pay  during  the  period  while  they  are  on  leave 
of  absence  for  their  own  convenience  (22  Comp.  Dec.  141,  142)  ;  that  such 
officers  are  entitled  to  the  increase  of  pay  while  in  hospital  as  the  result  of  an 
airplane  accident  (25  Comp.  Dec.  50).  Applying  these  rules  to  the  cases  here 
under  consideration,  the  several  questions  are  answered  as  follows : 

(a)  Yes. 

(b)  A  cadet  injured  in  line  of  duty  would  be  entitled  to  the  increased  pay 
while  in  hospital  and  so  long  as  he  continues  in  the  status  of  a  designated  candi- 
date for  a  commission. 

(c)  Same  as  answer  to  (&). 

(d)  Not  entitled  to  the  increased  rate  of  pay. 

(6)  Yes.  So  long  as  he  continued  in -the  status  of  a  designated  candidate 
for  a  commission. 

3.  In  this  connection,  however,  I  may  state  that  this  office  is  advised  that  in 
July  the  War  Department  issued  instructions  to  all  concerned  that  the  $75  rate 
authorized  by  the  instructions  of  February  25,  1918,  could  not  longer  be  paid 
because  of  the  lack  of  statutory  authority  therefor  for  the  present  fiscal  year. 


PUBLIC  PBOPEBTY:  Bight  to  Condemn  Public  Street  and  Take  Immediate 
Possession. 

The  Secretary  of  War  is  authorized  by  the  act  of  April  11, 1918  (40  Stat.  518), 
to  cause  proceedings  to  be  instituted  for  condemnation  of  a  public  street  for 
permanent  or  temporary  use  for  the  purpose,  inter  aliat  of  the  manufacture  of 
munitions  of  war,  and  upon  the  filing  of  such  a  petition  in  condemnation  of  the 
property  Immediate  possession  thereof  may  be  taken  by  the  Government. 

601. 

War  Department,  J.  A.  G.  O.,  August  26,  1918.— To  The  Adjutant  General. 
1.  On  November  20,  1917,  the  United  States  purchased  the  factory  and  plant 
of  the  General  Vehicle  Co.   (Inc.),  situated  in  Long  Island  City,  a  ix^rtion 
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of  greater  New  York.  An  avenue,  known  as  Star  Avenue,  runs  between  two 
portions  of  this  plant,  and  prior  to  the  purchase  by  the  United  States  the  Ve- 
hicle Go.  liad  constructed,  for  communication  and  transportation,  a  tunnel  under 
Star  Avenue  connecting  the  two  portions  of  the  plant  This  tunnel  is  a  neces- 
sary adjunct  to  the  plant.  It  was  constructed  under  a  permit  granted  April  1, 
1915,  by  the  city  of  New  York  to  the  Vehicle  Co.  Under  the  terms  of  the  permit 
the  Vehicle  Co.  deposited  with  the  city  $1,000  of  the  city*s  corporate  stock  and 
made  its  agreement  April  5,  1916,  to  hold  the  city  harmless  to  all  damages  to 
persons  and  property  which  may  result  from  the  construction,  maintenance, 
and  operation  of  such  tunnel  to  pay  a  license  fee.  At  the  time  of  the  purchase 
of  the  factory  and  plant  of  the  Vehicle  Co.  the  United  States  also  purchased 
this  $1,000  of  corporate  stock,  so  deposited  with  the  city.  The  Vehicle  Co.  in 
furtherance  of  the  sale  of  its  factory  and  plant  desires  to  assign  to  the  United 
States  the  permit  to  use  this  tunnel. 

2.  The  proposed  petition  to  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  and  the  proposed  contract  annexed  to  the  papers  are  for  the 
purpose  of  permitting  such  assignment,  the  withdrawal  of  the  $1,000  corporate 
stock,  and  the  discontinuance  of  the  payments  of  the  license  fee  to  the  city. 
The  contract  provides  that  the  Government  will  hold  the  city  harmless  as  to 
damages  to- persons  and  property  which  may  result  from  the  construction,  use, 
maintenance,  and  operation  of  said  tunnel,  and  it  is  stated  that  the  transaction 
with  the  city  can  not  be  completed  without  including  this  obligation. 

While  this  provision  is  indefinite  as  to  the  amount  of  the  liability  which 
might  be  involved  it  is  probable  that  the  character  of  the  present  construction 
of  the  tunnel  is  such  as  would  make  the  presentation  of  claims  for  damages 
very  remote.  Upon  this  understanding,  and  inasmuch  as  the  obligation  has 
already  been  assumed  in  the  acquiHng  of  the  property,  it  is  recommended  that 
the  form  of  petition  and  of  contract  be  approved. 


CIVIL  AUTHORITIES:  Bight  of  State  to  Levy  Charge  for  Inspeeiion  of 
Produots  Pnrohased  by  the  Government. 

The  United  States  is  not  required  to  pay  fees  in  accordance  with  State  laws 
for  inspection  of  products  purchased  by  the  Government,  as  the  levying  of 
such  fees  would  be  in  effect  a  taxation  by  State  authority  of  the  Government  of 
the  United  States. 

463.7. 

War  Department,  J.  A.  G.  O.,  August  27, 1918.-— To  The  Adjutant  GeneraL 

1.  The  question  ralseil  by  the  Acting  Quartermaster  General  Is  whether  it  is 
necessary  that  the  State  inspection  laws  be  sK)mplied  with  in  the  purchase  of 
motor  oil  by  the  Government.  He  says :  "  It  does  not  appear  essential  that 
State  inspection  should  be  given  products  purchased  by  the  Government,  inas- 
much as  this  branch  has  their  own  inspectors  located  throughout  the  country." 
The  question  arises  with  reference  to  l^e  inquiry  of  J.  H.  Cahill,  oil  inspector, 
JeflPerson  County,  Louisville,  Ky.,  as  to  who  is  to  pay  the  inspection  on  the 
gasoline  now  being  shipped  to  Camp  Zachary  Taylor  by  the  Standard  Oil  Co. 

2.  It  has  been  held  by  this  office  that  the  United  States  is  not  required  to 
pay  local  fees  for  inspection  services  rendered  in  accordance  with  State  laws, 
as  such  fees  are  in  effect  a  taxation  by  State  authority  of  the  Government  of 
the  United  States.  (Dig.  Ops.  J.  A.  G.  1912,  pp.  1024,  1025.)  In  accordance 
with  this  view  the  Comptroller  of  the  Treasury  held,  May  8,  1914  (Dig.  Ops., 
J.  A.  G.  1917,  p.  387),  that  the  right  of  a  State  to  levy  a  charge  for  inspection 
of  animals  shipped  by  the  Government  through  the  State  could  not  be  recog- 
nized. 


CIVIL  BIGHTS  OF  SOLDIERS:  Application  of  Soldiers'  and  Sailors'  Civil- 
Relief  Aet  to  Men  In  Armies  of  Allies. 

Men  fighting  in  the  armies  of  the  Allies  are  not  Included  in  the  protection 
afforded  by  the  soldiers'  and  sailors'  civil  relief  act  of  March  8,  1918  (40  Stat. 
440).    See  section  101  (1)  of  said  act 
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014.4. 

War  Department,  J.  A.  G.  O.,  August  27,  1918.— To  The  Adjutant  General. 

1.  You  submit  a  letter  from  Congressman  W.  Frank  James,  dated  August  22, 
1918,  asking  whether  the  soldiers*  and  sailors'  civil-relief  act  includes  men  fight- 
ing for  the  Allies  or  only  men  In  the  service  ol  the  United  States. 

2.  The  soldiers*  and  sailors*  civil-relief  act  (40  Stat.  440)  extends  Its  protec- 
tion solely  "to  persons  in  military  service  of  the  United  States."  Section 
101  (1)  declares  that  the  term  "persons  In  military  service,"  as  used  in  the 
act,  shall  include  the  following  persons  and  no  others : 

"All  officers  and  enlisted  men  of  the  Regular  Army,  the  Regular  Army  Re- 
serve, the  Officers'  Reserve  Corps,  and  the  Enlisted  Reserve  Corps ;  all  officers 
and  enlisted  men  of  the  National  Guard  and  National  Guard  Reserve  recog- 
nized by  the  Militia  Bureau  of  the  War  Department;  all  forces  raised  under 
the  act  entitled  *An  act  to  authorize  the  President  to  increase  temporarily  the 
Military  Establishment  of  the  United  States,'  approved  May  eigheenth,  nineteen 
hundred  and  seventeen;  all  officers  and  enlisted  men  of  the  Navy,  the  Marine 
Corps,  and  the  Coast  Guard ;  all  officers  and  enlisted  men  of  the  Naval  Militia, 
Naval  Reserve  Force,  Marine  Corps  Reserve,  and  National  Naval  Volunteers 
recognized  by  the  Navy  Department;  all  officers  of  the  Public  Health  Service 
detailed  by  the  Secretary  of  the  Treasury  for  duty  either  with  the  Army  or  the 
Navy;  any  of  the  personnel  of  the  Lighthouse  Service  and  of  the  Coast  and 
Geodetic  Survey  transferred  by  the  President  to  the  service  and  jurisdiction  of 
the  War  Department  or  of  the  Navy  Department ;  members  of  the  Nurse  Corps ; 
Army  field  clerks;  field  clerks,  Quartermaster  Cori)s;  civilian  clerks  and  em- 
ployees on  duty  with  the  military  forces  detailed  for  service  abroad  in  accord- 
ance with  provisions  of  existing  law ;  and  members  of  any  other  body  who  have 
heretofore  or  may  hereafter  become  a  part  of  the  military  or  naval  forces  of  the 
United  States.** 

3.  Men  fighting  in  the  armies  of  the  Allies  not  being  included  in  the  abo^e 
section,  it  is  the  opinio^  of  this  office  that  the  protection  afforded  therein  is 
not  extended  to  them. 

OFFICER:  Previoas  GonTietion  of  Crime;  Pardon;  Test  of  Character. 

X  was  convicted  of  felony  in  a  State  court  and  sentenced  to  prison  in  1914, 
pardoned  unconditionally  in  1916,  commissioned  as  captain,  Quartermaster  Re- 
serve Corps,  in  1917.  After  investigation,  he  was  honorably  discharged  in  1918, 
presumably  because  of  said  conviction.  He  contends  his  pardon  restores  him  to 
eligibility.  Section  1118,  Revised  Statutes,  prohibiting  the  muster  or  enlistment 
of  felons  does  not  apply  to  the  appointment  of  officers.  If  It  did  apply,  a  pardon 
would  not  have  the  effect  of  affirmatively  establishing  eligibility.  It  is  not  a 
question  of  ofTtaise  or  pardon.  The  apx)ointing  i)ower  must  be  convinced  of  good, 
moral  character,  and  such  a  conviction  might  and  probably  would  require  closer 
examination  into  the  character  of  the  appointee;  but  a  man  once  convicted  of 
felony  can  not  be  conclusively  presumed  a  felon  forever.  Such  a  harsh  con- 
clusion is  contrary  alike  to  human  experience  and  every  sense  of  natural  justice. 
The  officer  has  been  discharged  by  the  power  that  appointed  him  for  reasons 
deemed  sufficient  to  the  appointing  power.  The  discharge  is  good.  The  power 
that  appoints  and  discharges  may,  however,  in  the  exercise  of  the  same  discre- 
tion, reappoint 

S42.1. 

War  Department,  J.  A.  G.  O.,  August  27, 1918.^To  The  Adjutant  General. 

1.  It  is  alleged  in  the  accompanying  letter  from  K  that  on  June  20,  1917,  he 
was  commissioned  a  captain.  Quartermaster  Reserve  Corps,  and  assigned  to 
active  duty.  In  February,  1918,  the  Intelligence  Department  reiwrted  that  this 
officer  had  been  convicted  of  felony  in  the  New  York  courts.  After  investigation, 
his  superiors  recommended  that  he  be  retained  in  the  service.    However,  on 

,  March  15,  1918,  he  was  honorably  discharged,  presumably  because  of  the  fact 
of  said  conviction. 

2.  He  states  that  he  was  convicted  in  April,  1914,  of  grand  larceny  under  the 
Code  of  New  York  and  sentenced  to  Sing  Sing..  In  September,  1916,  after 
thorough  investigation,  he  was  unconditionally  pardoned  by  Gov.  Whitman,  of 
that  State.  He  was  highly  recommended  for  a  commission  by  reputable  gentle- 
men familiar  with  the  facts  and  circumstances  of  his  conviction.    He  seems  to 
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have  atoned  for  his  offense,  to  have  been  completely  rehabilitated,  to  be  now  a 
prosperous  citizen,  and  to  have  the  full  respect  and  esteem  of  his  fellow  citizens. 
He  assumes,  section  1118,  Revised  Statutes,  prohibiting  the  muster  or  enlistment 
of  felons,  to  be  applicable  to  his  case — ^that  of  appointment  to  the  Army — and 
relies  upon  the  full  and  complete  pardon  to  restore  his  eligibility. 

3.  Said  section  does  not  apply  to  the  appointment  of  officers,  in  letter  at  least, 
and,  in  my  Judgment,  not  at  all.  If  it  did  apply,  it  is  the  long-established  view 
of  this  office,  with  which  I  should  disagree  were  I  at  liberty  to  do  so,  that  a 
pardon  does  not  have  the  effect  of  affirmatively  establishing  eligibility.  It  is 
not  a  question  either  of  the  offense  or  the  pardon.  It  is  a  question  of  good 
moral  character,  to  be  determined  by  the  appointing  power.  Good,  moi^al 
character  must  be  presumed  to  be  a  qualification,  implied  if  not  expressed, 
which  the  appointing  power  will  require  to  be  established  to  his  satisfaction. 
In  the  absence  of  a  statute  expressly  or  by  the  fairest  implication  excluding 
such  a  man,  the  appointing  power  in  all  cases  Is  free  to  determine  the  question 
of  character,  and  is  free  to  do  so  in  this  case,  notwithstanding  the  previous  con- 
viction of  felony.  That  conviction  might,  and  probably  would,  require  closer 
examination  into  the  character  of  the  appointee ;  but  a  man  once  convicted  of  a 
felony  can  not  be  conclusively  presumed  a  felon  forever.  Such  a  harsh  conclu- 
sion is  contrary  alike  to  human  experience  and  every  sense  of  natural  justice. 

4.  This  officer  has  been  discharged  by  the  power  that  appointed  him,  pre- 
sumably for  reasons  deemed  sufficient  to  the  appointing  power.  However  that 
may  be,  the  discharge  is  good.  Of  course,  the  power  that  appoints  and  dis- 
charges may,  in  the  exercise  of  the  same  discretion,  reappoint. 


CIYIL  AUTHORITIES:  Goniity  Coroner  and  Death  of  Aviator  in  Perform- 
ance of  Military  Duty. 

A  county  coroner  should  not  take  Jurisdiction  and  hold  inquest  where  death 
of  a  person  in  military  service  occurs  in  the  performance  of  a  military  duty, 
such  as  flying  an  aeroplane.  Such  a  case  is  within  the  jurisdiction  of  the 
military  authorities.  In  case  a  member  of  the  Military  Establishment  were 
killed  by  one  not  subject  to  military  law  it  would  be  proper  for  the  coroner  to 
perform  his  duties  under  the  State  law. 

013.2. 

War  Department,  J.  A.  G.  C,  August  28, 1918.— To  The  Adjutant  General. 

1.  The  question  here  presented  is  whether  the  coroner  of  Champaign  County, 
111.,  should  hold  an  inquest  to  inquire  into  the  circumstances  of  the  death  of  an 
aviator  stationed  at  Chanute  Field,  Rantoul,  111.,  who  fell  from  his  aeroplane 
nnd  was  killed  beyond  the  limits  of  the  military  reservation  and  within  the 
jurisdiction  of  the  said  county.  The  question  is  also  asked  whether  an  inquest 
should  be  held  in  other  cases  where  soldiers  are  killed  outside  the  limits  of  the 
Government  reservations  at  which  they  are  stationed. 

2.  It  is  the  view  of  this  office  that  a  county  coroner  should  not  take  jurisdic- 
tion of  the  case  and  hold  an  inquest  where  the  death  of  a  person  in  military 
sei*vlce  occurs  In  the  performance  of  a  military  duty,  such  as  flying  an  aero- 
plane. Such  a  case  is  within  the  jurisdiction  of  the  military  authorities.  Where 
death  occurs  under  other  circumstances,  as,  for  Instance,  where  a  member  of 
the  Military  Establishment  Is  killed  by  one  who  Is  not  subject  to  military  law. 
It  would  be  proper  for  the  coroner  to  perform  his  duties  under  the  State  law. 


ENLISTMENT:  Restoration  of  Enlistment  Applies  Only  to  Enlisted  Men; 
Felony  Defined. 

A  second  lieutenant,  Quartermaster  Corps,  was  convicted  of  a  violation  of 
the  nlnety-flfth  article  of  war  and  of  larceny  of  an  overcoat  of  alleged  value 
of  about  $50,  and  Is  now  serving  sentence.  The  commandant,  disciplinary  bar- 
racks, has  requested  authority  to  assign  him  to  the  disciplinary  battalion,  with 
a  view  to  his  restoration  to  duty  as  a  private  soldier,  but  there  Is  no  authority 
of  law  for  restoring  a  former  officer  to  duty  as  a  private  soldier.  The  restora- 
tion statute  authorizes  restoration  to  an  enllstnipiit  and  refers  only  to  enlisted 
men.  Paragraph  7,  section  2,  act  of  March  4,  1915  (38  Stat.  1062,  1085).  The 
Secretary  of  War  has  stated  In  a  memorandum  that  he  would  "  like  to  have  him 
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released  and  given  an  opportunity  to  enlist  shortly  before  the  expiration  of  his 
present  term  of  confinement."  Section  1118,  Revised  Statutes,  forbids  the  en- 
listment of  any  person  "  who  has  been  convicted  of  a  felony."  If  the  offense 
in  question  is  denounced  by  the  Federal  Penal  Code  (35  Stat.  1088),  and  not 
denominated  therein  a  felony,  it  can  not  be  a  felony  within  the  meaning  of  the 
statute  discussed.  The  common-law  definition  is  material  only  in  relation  to  a 
crime  not  denounced  at  all  by  the  Federal  code.  There  Is  no  authority  for 
looking  to  the  laws  of  the  several  States  and  Territories,  United  States  v. 
King  (34  Fed.  302)  ;  United  States  v.  Meagher  (37  Fed.  875)  ;  United  States  v. 
Leivia  (111  Fed.  630)  ;  Seaboard  Air  Line  v.  Horton  (233  U.  S.  492).  It  is 
questionable  whether  the  conviction  referred  to  in  the  statute  is  not  conviction 
in  a  Federal  forum,  and,  further,  whether  it  must  not  be  in  a  Federal  civil 
court,  rather  than  a  military  court;  but  assuming  that  conviction  by  court- 
martial  is  such  a  conviction  as  the  statute  contemplates,  the  statute  would  not 
bar  enlistment  in  this  case,  inasmuch  as  the  Federal  Penal  Code,  while  de- 
nouncing larceny,  does  not  denominate  it  a  felony  unless  the  property  taken  is 
of  a  value  of  more  than  $50.  If  this  construction  is  criticized  as  enabling 
some  unfit  men  to  enter  the  Army,  it  is  sufilcient  to  remember  that  the  statu- 
tory rule  is  not  exclusive.  The  President  may  supplement  the  rule  by  require- 
ments of  his  own,  as  he  has  done  in  existing  regulations. 

250.4. 

War  Department,  J.  A.  G.  C,  August  28,  1918. — ^To  The  Adjutant  General. 

F,  a  prisoner  at  the  United  States  disciplinary  barracks.  Fort  Leavenworth, 
Kans.,  is  undergoing  a  sentence  of  confinement  for  one  year.  Prior  to  convic- 
tion, he  was  a  second  lieutenant,  Quartermaster  CJorps,  National  Army.  He  was 
convicted  of  a  violation  of  the  ninety-fifth  Article  of  War  and  of  the  larceny 
of  an  overcoat  of  an  alleged  value  of  about  $50.  The  commandant,  disciplinary 
barracks,  has  requested  authority  to  assign  him  to  the  disciplinary  battalion, 
with  a  view  to  his  restoration  to  duty  as  a  private  soldier,  and  the  Secretary  of 
War  has  stated  in  a  memorandum  that  he  would  **  like  to  have  him  released 
and  given  an  opportunity  to  enlist  shortly  before  the  expiration  of  his  present 
term  of  confinement" 

There  is  no  authority  of  law  for  restoring  a  former  officer  to  duty  as  a 
private  soldier.  The  restoration  statute  authorizes  restoration  to  an  enlistment, 
and  refers  only  to  enlisted  men.  Paragraph  7,  section  2,  act  of  March  4,  1915 
(38  Stat.  1062,  1085). 

The  remaining  question  Is,  "May  he  be  enlisted?"  Section  1118.  Revised 
Statutes,  forbids  the  enlistment  of  any  person  "who  has  been  convicted  of  a 
felony,"  and  the  Army  Regulations,  which  are,  of  course,  subject  to  depart- 
mental modification,  go  still  further.  This  provision  has  not  been  construed 
by  the  Federal  or  other  courts,  and  no  decision  of  this  office  deals  squarely 
with  it.  It  appears  to  have  been  generally  believed,  however,  that  "  felony,'* 
as  here  used,  was  intended  to  comprise  anything  so  denominated  by  the  laws 
of  the  United  States,  or  of  any  State  or  Territory,  or  of  the  District  of  Colum- 
bia, or  by  the  common  law.  There  is  a  note  in  the  Digest  of  Opinions,  Judge 
Advocate  General,  1901,  p.  470,  McClure's  Digest,  to  that  effect.  This  note, 
however,  has  not  been  carried  into  subsequent  editions  of  the  digest,  and  it 
is  unsound.  The  purpose  of  the  statute  is  entirely  Federal.  It  directly  involves 
the  exercise  of  the  power  to  raise  armies  committed  to  Congress  by  the  Federal 
Constitution.  In  such  a  case  it  is  a  well-established  principle  that  the  defini- 
tion must  be  found  exclusively  in  Federal  law,  and  only  upon  failure  of  Federal 
definition  may  resort  be  had  to  the  common  law.  There  Is  no  authority  for 
looking  to  the  laws  of  the  several  States  and  Territories.  United  States  v. 
King  (34  Fed.  302)  ;  United  States  v.  Meagher  (37  Fed.  875)  ;  United  States  v. 
Lcicis  (111  Fed.  630)  ;  Seaboard  Air  Line  Railroad  v.  Horton  (233  U.  S.  492). 
The  definition,  therefore,  must  be  a  Fe<leral  definition.  The  first,  if  not  only, 
source  of  Federal  definition  is  to  be  found  in  the  Federal  Penal  CJode  (35  Stat. 
1088)  and  its  amendments.  If  the  ofl'ense  in  question  is  denounced  by  that 
cmle,  and  not  denominated  by  it  a  felony,  it  can  not  be  a  felony  within  the 
meaning  of  the  statute  discussed. 

It  has  been  suggested  that  for  an  offense  not  denounced  by  the  Federal 
Penal  Code,  resort  may  be  had  to  the  penal  law  of  the  District  of  Columbia. 
Inasmuch  as  the  offense  committed  by  this  officer  is  denounced  by  the  Federal 
Penal  Code,  and  is  not  thereby  made  a  felony,  it  is  unnecessary  to  consider 
the  suggestion  as  to  resorting  to  the  penal  laws  of  the  District  of  Columbia.  1 
should  be  inclined,  however,  to  disagree  with  that  view,  on  the  ground  that  the 
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laws  of  this  District,  as  compared  with  Federal  law  proper,  are  local  laws 
enacted  by  Ck>ngress  as  a  local  legislature.  There  may  be  a  serious  question, 
also,  whether  the  forum  of  conviction  must  not  be  a  Federal  forum  and, 
further,  whether  the  court  must  not  be  a  Federal  civil  rather  than  a  military 
court.  Assuming,  however,  that  conviction  by  court-martial  Is  such  a  convic- 
tion as  the  statute  contemplates,  still  the  statute  would  not  bar  enlistment  in 
this  case  Inasmuch  as  the  Federal  Penal  Code  does  not  denominate  the  offense 
committed  a  felony. 

If  it  should  be  suggested  that  the  construction  here  adopted  would  enable 
unfit  men  to  enter  the  Army,  it  Is  sufficient  to  remember  that  the  statutory 
rule  Is  not  exclusive.  The  President  may  supplement  the  rule  by  requirements 
of  his  own.  This  has  been  done  In  the  existing  regulations.  Obviously,  such 
legislation  Is  unnecessary  if  not  unwise. 

My  conclusion,  therefore,  upon  this  case  is  that,  because  of  his  conviction 
alone,  the  department  Is  not  without  authority  to  permit  the  enlistment  Of 
course,  whether  it  should  do  so  or  not  is  a  matter  with  which  I  have  no  concern. 


PAT  AND  ALLOWANCES:  Effect  of  Conrt-Martlal  Sentenee  and  Absence 
Wlthont  Leave  on  Allotments  and  Allowances. 

A  married  soldier  in  the  Infantry,  absent  from  his  organization  from  January 
17,  1918,  to  March  22,  1918,  was  found  guilty  of  absence  without  leave  and 
sentenced  by  court-martial.  On  April  16,  1918,  the  reviewing  authority  ap- 
proved a  sentence  of  forfeiture  of  one-third  pay,  with  confinement  at  accused's 
organization  for  one  year  and  one  day,  but  suspended  that  part  of  his  sentence 
adjudging  a  dishonorable  discharge.  The  wife  of  the  accused  would  be  entitled 
to  the  compulsory  allotment  from  pay  of  accused  up  to  January  17,  1918,  and 
from  March  22,  1918,  to  April  16, 1918,  for  during  said  periods  her  husband  was 
on  a  pay  status.  He  was  In  a  no-pay  status  from  January  16,  1918,  to  March 
21,  1918,  being  absent  without  leave,  and  has  been  in  a  no-pay  status  since 
April  16, 1918,  when  the  court-martial  sentence  became  effective.  No  pay  accrues 
during  period  of  confinement  under  suspended  sentence  of  dishonorable  dis- 
charge, consequently  there  is  no  pay  from  which  an  allotment  can  be  made. 
However,  the  court-martial  sentence  imposing  a  forf^ture  of  pay  does  not  affect 
that  portion  of  the  pay  an  enlisted  man  compulsorily  allotted  for  the  period 
when  the  accused  was  in  a  pay  status.  To  obtain  such  allotment  the  wife 
should  make  proper  application  to  the  Director  of  tiie  Bureau  of  War  Risk 
Insurance. 

250^4. 

War  Department,  J.  A.  G.  O.,  August  28.  1918.— To  The  Adjutant  General. 

1.  From  the  papers  in  reference  and  from  records  of  this  office  it  appears 

that  V ,  Company  I,  113th  Infantry,  enlisted  June  22,  1916,  went  absent 

without  leave  January  17,  1918;  was  returned  to  military  control  March  22, 
1918;  was  tried  on  a  charge  of  desertion  and  found  guilty  of  absence  without 
leave  April  9.  1918 ;  was  sentenced  to  forfeit  all  pay  and  allowances  due  or  to 
become  due,  except  that  portion  of  the  pay  allotted  for  the  payment  of  insur- 
ance premiums  under  the  war-risk  insurance  act  of  October  6,  1917  (40  Stat. 
398)  ;  to  be  dishonorably  discharged  the  service;  and  to  be  confined  at  hard 
labor,  at  such  place  as  the  reviewing  authority  might  direct,  for  one  year  and 
one  day ;  that  on  April  16,  1918,  the  reviewing  authority  app>oved  the  sentence 
but  mitigated  that  portion  imposing  forfeiture  of  pay  to  forfeiture  of  one-third 
of  pay,  suspended  execution  of  the  portion  of  the  sentence  adjudging  dishonor- 
able discharge,  and  directed  that  the  sentence  of  confinement  be  executed  at  the 
station  of  the  accused's  organization.  The  question  is  asked  whether  the 
accused's  wife  is  entitled  to  allotments  and  allowances  imder  the  war-risk 
insurance  net,  it  appearing  that  she  was  married  to  the  accused  on  December  20, 

1917,  and  has  received  an  allotment  and  an  allowance  covering  the  period  from 
April  3,  1918,  to  April  30,  1918. 

2.  Upon  proper  application  to  the  Director  of  the  Bureau  of  War  Risk  Insur- 
ance, the  wife  of  the  accused  would  be  entitled  to  a  compulsory  allotment  from 
the  pay  of  the  accused  for  the  periods  from  November  1,  1917,  to  January  17, 

1918,  and  from  March  22,  1918,  to  April  16,  1918,  for  during  said  periods  Pvt. 

V was,  so  far  as  the  records  submitted  to  this  ofllce  show,  In  a  pay  status. 

He  was  in  a  no-pay  status  from  January  36,  1918,  to  March  21, 1918,  the  period 
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dniing  wfalcli  he  was  absent  without  leave,  and  has  been  in  a  no-pay  status 
since  April  16,  1918,  the  day  when  the  sentence  of  the  court-martial  became 
effective.  During  the  period  of  confinement  under  a  suspended  sentence  of  dis- 
honorable discharge  no  pay  accrues.  Consequently,  there  is  no  pay  flrom  which 
any  allotment  of  any  kind  can  be  paid.  The  sentence  of  the  court-martial 
imposing  a  forfeiture  does  not  affect  that  portion  of  the  pay  of  an  enlisted  man 
compulsorily  allotted.  Therefore,  a  sentence  can  not  affect  the  right  of  the 
accused's  wife  to  allotments  and  allowances  for  the  period  when  the  accused 
was  in  a  pay  status. 

PUBLIC  PROPERTY:  Lease  of  Land  Adjoinlngr  Reseryation  for  Yonnir 
Men's  Christian  Assoeiation  Bailding. 

If  no  suitable  location  is  available  within  a  Government  reservation  for  a 
Young  Men*s  Christian  Association  building,  land  adjoining  the  camp  site  may 
l>e  leased  by  the  War  Department  at  a  nominal  rental  of  $1  per  year  for  the 
erection  of  such  a  building  by  the  association.  The  activities  of  the  Young 
Men's  Christian  Association  are  recognized  by  the  War  Department  in  General 
Orders  as  essential  to  the  well  being  of  the  soldier  and  the  proper  administra- 
tion of  the  various  military  reservations  and  training  camps.  Such  land  could 
be  held  as  a  necessary  addition  to  the  camp  and  would  be  subject  to  the  control 
of  the  military  authorities,  while  If  leased  by  the  association  it  would  be  Inde- 
pendent of  such  control. 

680.4.  August  28,  1918. 

RANK:  First  Lientenants  of  Medleal  Corps  Required  to  Take  Examinations 
Before  Promotion. 

General  Orders,  No.  73,  War  Department,  1918,  holding  that  there  Is  but  one 
Army  does  not  In  any  way  amend,  modify,  or  change  the  provisions  of  Sec. 
Ill,  (General  Orders,  No.  168,  War  Department,  1917,  requiring  first  lieutenants 
of  the  Medical  Corps  of  the  Regular  Army  and  of  the  National  Guard  to  take 
such  professional  examination  as  the  Secretary  of  War  may  prescribe  before 
they  shall  be  eligible  for  rank  of  captain.  General  Orders,  No.  73,  War  Depart- 
ment, 1918,  relates  merely  to  the  Army  of  the  United  States  as  a  whole.  The 
Army  of  the  United  States  was  divided  into  and  made  up  of  separate  and  com- 
ponent forces,  and  though  It  consisted  of  the  Regular  Army,  the  Reserve  Corps, 
the  National  Guard,  and  the  National  Army  It,  In  effect,  was  but  one  Army 
formed  by  combining  these  constituent  elements  into  one  compact  whole.  The 
observance  of  these  several  distinctive  appellations  produced  confusion  rather 
than  clarity  of  reference,  especially  since  their  practical  purpose  is  fully  accom- 
plished when  they  have  been  used  as  the  means  of  inducting  the  members 
thereof  into  the  Army  of  the  United  States. 

822.3. 

War  Department,  J.  A.  G.  O.,  August  28,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  The  Adjutant  General,  in  view  of  General 
Orders,  No.  73,  War  Department,  1918,  holding  that  there  is  but  one  Army,  the 
Army  of  the  United  States,  submits  to  this  office  for  opinion  the  following 
question  propounded  by  the  Surgeon  General  of  the  Army : 

"Is  it  held  that  General  Orders,  No.  168,  War  Department,  1917,  and  the 
requirement  that  the  papers  in  the  cases  of  those  candidates  who  fall  to  pass 
the  professional  examination  be  submitted  to  a  board  of  review,  still  goveru 
the  promotions  of  the  officers  above  mentioned  to  the  grade  of  captain?" 

Specifically,  the  question  relates  to  the  procedure  in  the  case  of  promotions 
of  first  lieutenants  In  the  Medical  and  Dental  Corps,  because  it  Is  provided  In 
part  in  Section  IIT  of  General  Orders,  No.  168,  supra,  as  follows : 

"  That  during  the  existing  emergency,  first  lieutenants  of  the  Medical  Corps 
of  the  Regular  Army  and  of  the  National  Guard  shall  be  eligible  to  promotion 
as  captain  upon  such  examination  as  may  be  prescribed  by  the  Secretary  of 
War." 

2.  Ortain  regulations  such  as  the  Surgeon  General  Indicates  In  his  query 
art*  thus  prescribed  in  these  orders  for  the  guidance  of  all  concerned.  There- 
fort*,  the  question  propounded  Is,  whether  General  Orders,  No.  73,  supra,  abol- 
ishing the  distinctive  ai)|ieiliitionH  nttaching  to  the  different  forces  composing 
fhe  United  States  Army  has  in  any  way  changed  or  modified  the  procedure 
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prescribed  In  General  Orders,  No.  168,  supra,  by  the  Secretary  of  WKr  for  the 
examination  of  such  first  lieutenants  of  the  Medical  and  Dental  Corps  as  may 
be  deemed  otherwise  eligible  for  promotion. 

3.  General  Orders,  No.  78,  supra,  relates  merely  to  the  Army  of  the  United 
States  as  a  whole.  The  Army  of  the  United  States  was  divided  Into  and  made  up 
of  separate  and  component  forc-es,  and  though  it  consisted  of  the  Regular 
Army,  the  Reserve  Corps,  the  National  Guard,  and  the  National  Army  it, 
in  effect,  was  but  one  Army  formed  by  combining  these  constituent  elements 
Into  one  compact  whole.  The  observance  of  these  several  distinctive  appella- 
tions produced  confusion  rather  than  clarity  of  reference,  especially  since 
their  practical  purpose  is  fully  accomplished,  when  they  are  used  as  the  mean^ 
of  inducting  the  members  thereof  into  the  Army  of  the  United  States. 

I  am,  therefore,  of  the  opinion  that  General  Orders,  No.  73,  supra,  merely 
directed  that  the  Army  of  the  United  State?  should  be  viewed  as  a  complete 
whole  and  not  as  an  aggregate  of  constituent  parts  and  that  it  did  not  in 
any  way  amend,  modify,  or  change  the  provisions  of  General  Orders,  No.  168, 
supra,  and  especially  those  provisions  prescribing  the  procedure  to  be  followed 
in  the  case  of  such  candidates  for  promotion  to  the  grade  of  captain,  who  might 
fail  to  pass  the  requisite  professional  examination. 


WITNESSES:  Payment  of  Mileage  to  Girilians  Ordered  to  Testify  Before 
Effloieney  Boards. 

While  no.  specific  statutory  authority  appears,  civilians  not  in  the  Govern- 
ment service  who  are  ordered  to  testify  before  an  efficiency  board  convened 
under  section  9  of  the  act  approved  May  18,  1917  (40  Stat.  76,  82),  should  bfe 
assimilated  to  witnesses  before  courts-martial  and  paid  mileage  and  witness 
fees  at  the  same  rates  as  prescribed  in  paragraph  185,  Manual  for  Courts-Mar- 
tial. Such  expenses  may  properly  be  regarded  as  coming  under  **  Incidental 
expenses,  Quartermaster  Corps,"  for  "such  additional  expenditures  as  are 
necessary  and  authorized  by  law,  in  the  movement  and  operation  of  the  Army 
and  at  military  posts,  and  not  expressly  assigned  to  any  other  department." 

013.2. 

War  Department,  J.  A.  G.  O.,  August  28,  1918.— To  The  Adjutant  General. 

1.  The  question  raised  is  as  to  the  legality  of  paying  mileage  and  witness 
fees  to  civilian  witnesses  ordered  to  testify  before  an  efficiency  board  convened 
to  inquire  Into  the  capacity,  qualification,  conduct,  and  efficiency  of  an  officer 
under  section  9,  act  approved  May  18,  1917  (40  Stat.  76,  82). 

2.  There  Is  no  specific  statutory  authority  for  the  payment  of  mileage  and 
witnesses'  fees  to  civilians  summoned  to  testify  before  such  efficiency  boards, 
but,  in  the  opinion  of  this  office,  such  expenses  may  properly  be  regarded  as 
coming  within  the  authority  under  •"  Incidental  expenses.  Quartermaster  Corps," 
for  "such  additional  expenditures  as  are  necessary  and  authorized  by  law 
in  the  movement  and  operation  of  the  Army  and  at  military  posts  and  not 
expressly  assigned  to  any  other  department."  This  is  In  harmony  with  the  opin- 
ion of  this  office  of  August  28,  1917  (1  Ops.  J.  A.  G.  118),  in  which  it  wnJa 
held  that  expenses  for  a  reporter  necessary  for  such  an  efficiency  board  were 
properly  payable  from  the  appropriation  mentioned.  W^hlle  there  is  no  statute 
specifically  fixing  the  amount  of  reimbursement  for  such  witnesses,  it  Is  the 
view  of  this  office  that  they  may  be  assimilated  to  witnesses  before  courts- 
niartlal  and  paid  mileage  and  witness  fees  at  the  same  rates  as  prescribed  in 
paragraph  185,  Manual  for  Courts-Martial.  This,  of  course,  applies  to  civilians 
not  in  the  Government  service. 

CONTRACTS:  Effect  of  Cancellation  of  Lease  of  Hospital  to  GoTerninent 
Where  Rental  was  Excessive. 

A  building  leased  to  the  Government  for  use  as  a  hospital  at  excessive  rental 
needs  large  expenditures  for  repairs.  Nothing  contained  In  tho  lease  requires 
the  landlord  to  repair.  The  lease  may  be  canceled  by  the  Government  at  any 
time  on  10  days*  notice.  The  authority  to  cancel  the  lease  contemplates  imme- 
diate vacation  of  premises  find  the  fnct  that  the  lessee  could  not  evict  the 
Government  does  not  justify  siurh  cancellation  in  order  to  force  the  lessor  to 
negotiate  more  favorable  terms.    If  the  Government  retained  possession,  the 
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lessor  conld  sue  for  the  stipulated  rent.  If  the  cancellation  operated  to  termi- 
nate the  lease  the  (Government  could  not  retain  possession,  and  while  the 
lessor  could  not  sue  the  Government,  the  officers  might  personally  be  evicted 
from  the  premises.  United  States  v.  Lee  (106  U.  S.  196)  ;  Meigs  v.  McClung's 
Lessee  (9  Granch  11).  Condemnation  proceedings  authorized  by  act  of  July  2, 
1917  (40  Stat.  241),  as  amended  by  act  of  April  11,  1918  (40  Stat.  518),  does 
not  cover  acquisition  of  lands  for  hospital  purposes.  Consequently,  if  the  lease 
is  canceled,  the  premises  should  be  vacated  In  accordance  with  the  notice  of 
cancellation* 

632. 

War  Department,  J.  A.  G.  O.,  August  29,  1918.— To  the  Chief  of  Staff. 

1.  At  the  present  time  the  United  States  Is  occupying  the  Lakewood  Hotel  at 
Lakewood,  N.  J.,  and  It  is  known  as  General  Hospital  No.  9.  Since  the  occupa- 
tion by  the  United  States  it  has  been  found  necessary  to  make  very  extensive 
repairs,  such  as  replacing  the  boilers,  etc.  The  repairs  already  amount  to  a 
large  sum  and  it  is  estimated  that  a  much  larger  sum  will  be  necessary  to 
complete  essential  repairs.  The  lease  under  which  the  United  States  is  occupy- 
ing these  premises  is  dated  December  19,  1917,  and  contains  no  provision  re- 
quiring the  lessor,  the  Resort  Hotel  Co.,  to  make  repairs.  The  Director  of 
Purchases  and  Supplies,  under  these  conditions  and  being  of  the  opinion  that 
the  rent  reserved  is  exorbitant,  reooni mends  in  his  letters  of  August  16, 17,  and 
19,  1918,  annexed  to  the  papers,  that  the  present  lease  be  canceled  upon  giving 
the  10  days'  notice  provided  in  the  lease.  It  is  recommended  in  his  letter  of 
August  17,  1918,  as  follows: 

''  1.  It  is  recommended  that  the  renewal  of  the  lease  between  the  Resort 
Hotel  Co.,  of  Lakewood,  N.  J.,  and  the  United  States  Government,  dated  Decem- 
ber 15,  1917,  be  canceled  under  the  provisions  of  article  8  of  said  lease,  in  which 
lessee  is  given  the  privilege  to  cancel  the  lease  at  any  time  by  giving  10  days' 
notice. 

**2.  This  building  is  now  occupied  as  a  hospital,  and  the  rent  agreed  to  be 
paid  thereon,  namely,  $50,000,  is  considered  grossly  excessive.  $50,000  has 
already  been  expended  by  the  Government  for  necessary  repairs,  and  it  is 
estimated  that  it  will  require  $82,000  more  to  place  the  building  in  proper  shape. 
In  addition  thereto,  there  may  be  further  •  expense  for  necessary  repairs  or  re- 
placement of  the  present  roof.  There  is  no  provision  in  the  present  laws  for 
either  condemnation  or  requisition  that  enables  the  Government  to  acquire 
possession  of  such  property,  but  it  is  thought,  owing  to  the  fact  that  the  Govern- 
ment is  now  in  full  possession,  it  would  be  impossible  for  the  lessor  to  evict  the 
Government  from  the  premises,  and  that  if  the  lease  was  canceled  and  no  fur- 
ther rent  paid  the  lessor  would  be  glad  to  negotiate  for  a  lease  on  a  more 
favorable  basis." 

2.  In  this  recommendation  this  office  can  not  concur.  The  authority  to  cancel 
the  lease  contained  therein  clearly  contemplates  that  the  premises  shall  be 
vacated  and  possession  thereof  delivered  up  to  the  lessor  upon  such  cancella- 
tion. It  would  not  authorize  the  cancellation  for  the  purpose  merely  of  evad- 
ing the  contract  obligation  as  to  compensation,  the  Government  still  retaining 
possession  of  the  premises.  Under  this  view  the  lessor  could  sue  the  United 
States  on  the  contract  for  the  stipulated  rent,  treating  the  attempted  cancella- 
tion of  the  lease  as  inoperative.  If,  however,  the  cancellation  of  the  lease  as 
proposed  operated  to  terminate  the  lease,  it  would  leave  the  Government  wifli- 
out  any  right  to  retain  possession  of  the  t^remises.  Under  this  view  the  lessor, 
while  not  able  to  sue  the  United  States,  might  proceed  against  the  officers 
occupying  the  premises  personally  and  evict  them  under  the  doctrine  announceil 
in  the  decision  of  the  Supreme  Court  in  United  States  v.  Lee  (106  U.  S.  196). 
In  the  case  of  Meigs  v.  McClung's  Lessee  (9  Cranch  11),  an  opinion  was  de- 
livered by  Chief  Justice  Marshall  and  the  case  resulted  in  the  eviction  of  the 
defendants  from  land  which  had  a  garrison  of  United  States  troops  and  upon 
which  the  United  States  had  expended  $30,000,  and  the  defendants  were  mili- 
tary officers  in  possession.  The  defense  that  was  overruled  was  that  the  action 
could  not  be  maintained  "  because  the  land  was  occupied  by  the  United  States 
troops,  and  the  defendants  as  officers  of  the  United  States,  for  the  benefit  of 
the  United  States,  and  by  their  direction."  If  legislation  were  enacted  ex- 
tending the  provisions  of  the  act  of  July  2,  1917  (40  Stat.  241),  as  amended  by 
net  of  April  11,  1918  (40  Stat.  518),  so  as  to  cover  acquisition  of  lands  for  hos- 
pital purposes  it  would  be  competent  to  cancel  the  lease  and  to  file  immediately 
a  petition  for  the  condemnation  of  the  temporary  interest  in  the  premises  thus 
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giving  the  Government  the  right  to  retain  possession.  Under  the  present  law 
this  office  is  of  the  opinion  that  if  the  lease  to  the  United  States  of  General 
Hofspital  No.  9,  at  Lakewood,  N.  J.,  is  canceled  the  premises  must  be  vacated 
in  accordance  with  the  notice  of  cancellation. 


CQNTBAGTS:  Bight  to  Pay  Pnblle  Aeoonntants  for  Inspection  of  Mann- 
faetnrlng  Cost  on  Padfle  Coast ' 

A  firm  of  competent  public  accountants  were  employed  by  the  depot  quarter- 
master at  San  Francisco  by  the  direction  of  the  Acting  Quartermaster  General 
to  determine  the  difference  in  prices  for  work  on  Pacific  coast,  as  some  were 
considered  generally  too  high.  They  agreed  on  a  per  diem  basis  for  each  man, 
together  with  living  expenses  not  to  exceed  a  maximum  amount  for  work  out- 
side of  San  Francisco,  with  travel  order  for  transportation  to  be  issued.  Order 
in  due  form  issued.  Paragraph  493,  Manual  for  the  Quartermaster  Corps,  which 
refers  to  "  experts  In  inaugurating  new  or  changing  old  methods  of  transacting 
business  of  the  United  States,"  does  not  apply  here.  The  purpose  In  this  case 
is  clearly  set  out  in  the  employment  of  the  expert  accountants  to  determine  the 
difference  in  prices  as  stated  in  letter,  and  the  account,  if  correctly  stated,  may 
legally  be  paid  by  the  Quartermaster  Corps. 

154. 

War  Department,  J.  A.  G.  C,  August  29,  1918.--To  The  Adjutant  General. 

1.  The  opinion  of  tliis  office  is  requested  regarding  payment  for  service  of 
Lester,  Herrick  &  Herrick,  public  accountants,  San  Francisco,  Calif.,  rendered 
in  an  inspection  of  manufacturing  costs  in  connection  with  the  manufacture  of 
clothing  at  certain  factories  on  the  Pacific  coast. 

2.  Statement  of  facts:  Letter  of  March  15,  1918,  from  R.  S.  Feiss,  chief  of 
branch,  by  direction  of  the  Acting  Quartermaster  General  to  depot  quarter- 
master, San  Francisco,  Calif.,  advising  that  he  is  satisfied  that  prices  paid  for 
work  on  the  Pacific  coast  are  generally  too  high,  that  for  the  purpose  of  deter- 
mining the  difference  in  prices  he  authorizes  the  employment  of  competent 
accountants  to  make  a  report,  also  states  "  we  take  the  re^onsibiilty  of  author- 
izing you  to  go  ahead  In  this  matter."  Following  this,  Lester,  Herrick  &  Her- 
rick, certified  public  accountants,  San  Francisco,  Calif.,  under  date  of  March 
27,  1918,  agree  to  do  this  work  on  a  per  diem  basis  of  $20  for  each  person  en- 
gaged upon  the  work,  together  with  living  and  connected  expenses  while  outside 
of  San  Francisco  and  Seattle,  which  expenses  are,  however,  to  be  limited  to  the 
maxinmm  of  $4  per  day,  and  that  travel  orders  for  transportation  be  issued. 

Order  No.  74,  of  April  5,  1918,  submitted,  issued  by  command  of  Maj.  Gen. 
Devol,  Fort  Mason,  San  Francisco,  Calif.,  depot  quartermaster,  San  Francisco, 
Calif.,  authorizes  said  accountants  to  proceed  with  the  work  and  direct  issue  of 
transportation.    Form  of  instructions  also  attached. 

3.  This  office  is  of  the  opinion  that  paragraph  493  of  the  Manual  for  the 
Quartermaster  Corps,  which  refers  to  "  experts  in  Inaugurating  new  or  chang- 
ing old  method  of  transacting  the  business  of  the  United  States,"  does  not  apply 
in  the  present  case.  Although  it  relates  to  an  investigation,  yet  the  purpose  In 
this  case  is  clearly  set  out  in  the  employment  of  the  expert  accountant,  namely, 
to  determine  the  difference  in  the  prices,  as  stated  by  R.  A.  Feiss  in  his  letter  of 
March  6,  1918,  and  that  in  the  opinion  of  this  office  the  account,  if  correctly 
stated,  may  legally  be  paid  by  the  Quartermaster  Corps. 


CLAIMS:  AH  Settlements  and  Adjustments  Must  Be  Made  by  Department 
of  the  Treasury. 

The  Construction  Division  of  the  Array  recommends  that  the  United  States 
pay  a  contractor,  who  through  no  fault  of  his  own  was  prevented  from  carrying 
out  his  contract,  a  certain  sum  of  money  in  settlement  of  his  unliquidated  claim 
for  damages.  The  amount  of  settlement  would  be  greatly  to  the  financial  advan- 
tage of  the  Government,  but  no  legal  authority  exists  in  the  War  Department 
for  making  such  a  settlement.  Section  236,  Revised  Statutes,  provides  that  all 
such  claims  and  demands  shall  be  adjusted  in  the  Department  of  the  Treasury, 
and  it  is  recommended  that  all  these  papers  should  be  forwarded  to  the  Auditor 
for  the  War  Department  for  his  consideration. 
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-  104. 
War  Department,  J.  A.  G.  0.,  August  29,  1918.— To  the  Chief  of  Staff. 

1.  The  opinion  of  this  office  is  requested  as  to  whether  or  not  legal  authority 
exists  for  carrying  out  the  recommendations  of  the  Construction  Division  of  the 
Army,  namely,  that  the  United  States  pay  the  Ralph  B.  Carter  Co.  $138,597.16 
as  damages  for  breach  t)f  Its  contracts,  three  in  all,  with  the  United  States  to 
manufacture  and  deliver  6,465  of  "  Parmer*8  Friend  Sprayers,  also  called  Dem- 
Ing  Spray  Carts,"  at  a  total  cost  of  $417,315.75.  Under  the  contracts  there  have 
been  delivered  and  paid  for  3,099;  and  after  such  payment  to  sell  to  the  com- 
pany certain  materials  and  supplies,  which  by  the  payment  the  United  States 
will  own,  for  $44,505.70,  and  credit  this  sum  on  the  settlement,  so  that  the 
amount  to  be  paid  by  the  United  States  in  total  will  be  $94,091.46. 

2.  From  all  the  facts  gathered  from  the  papers,  this  settlement  will  be  of 
benefit  to  the  United  States,  as  It  will  be  much  smaller  In  amount  of  damages 
than  the  contractor  would  be  entitled  to  In  law  if  it  brought  action  In  the 
Court  of  Claims.  Through  no  fault  of  the  contractor.  It  was  prevented  from 
carrying  out  its  contract  and  earning  the  profits  thereunder,  and  the  United 
States  is  liable  for  all  damages  naturally  flowing  from  the  breach  of  these  con- 
tracts. The  general  rule  In  regard  to  such  damages  is  that  the  i^orson  injured 
shall  receive  compensation  commensurate  with  his  loss  or  injury,  and  that  they 
shall  be  those  which  naturally  and  approximately  result  from  the  act  com- 
plained of.  In  other  words,  his  direct  damages,  which  will  also  include  such 
injuries  consequent  as  proceed  immediately  from  the  breach  of  the  contract,  and 
also  which  In  the  particular  instance  naturally  ensues.  (Sutherland  Damages, 
vol.  1,  4th  ed.,  sees.  12,  13,  and  14.) 

3.  The  contractor  would  therefore  be  entitled  to  any  damages  that  it  could 
prove,  such  as  loss  of  profits,  depreciation  of  material  left  on  his  hands,  etc. 
Such  damages,  however,  are  unliquidated. 

4.  In  the  opinion  of  this  office,  however,  no  legal  authority  exists  in  the  War 
Department  for  carrying  out  the  recommendations  of  the  Construction  Division 
of  the  Army,  as  contained  in  fourth  indorsement. 

"All  claims  and  demands  whatever  by  the  United  States  or  against  them, 
and  all  accounts  whatever  in  which  the  United  States  are  concerned,  either  as 
debtors  or  as  creditors,  shall  be  settled  and  adjusted  in  the  Department  of 
the  Treasury."    (R.  S.  sec.  236;  21  Comp.  Dec.  134.) 

It  is  recommended  that  these  papers  be  forwarded  to  the  Auditor  for  the  War 
Department  for  his  consideration. 


CONTRACTS:  Payment  of  Interest  on  Cost  of  Goods  Sold  to  the  Govern- 
ment as  an  Item  of  Just  Compensation. 

Compulsory  orders  were  Issued  by  the  Division  of  Subsistence,  which  were 
accompanied  by  a  bulletin  entitled  "  United  States  Food  Administration,  Divi- 
sion of  Coordination  of  Purchase,  Canned  Foods,  Bul.  No.  5,  1917,"  and  said 
orders  bear  indorsement  on  face  thereof  in  part  as  follows :  "  Interest  allowance 
at  the  rate  of  6  per  cent  per  annum  from  December  1,  1917,  until  voucher  is 
issued."  Under  paragraphs  9  and  10  of  said  bulletin  the  responsibility  for  the 
property  rests  upon  the  manufacturers  until  the  shipment  is  made,  and  it  Is  pro- 
vided tiiat  the  Government  will  pay  storage  charges  with  interest.  The  charges 
for  storage  and  interest  are  included  as  an  element  of  just  compensation  and 
in  accordance  with  the  terms  of  the  compulsory  order.  The  board  of  appraisers 
may  legally  make  provision  in  its  award  for  the  payment  of  this  interest  com- 
puted until  payment  is  actually  made  for  the  property. 

August  29,  1918. 


DISCIPLINE:  Indebtedness  of  OfReer. 

It  is  the  recently  announced  policy  of  the  War  Department  that  it  will  not 
and  can  not  take  notice  of,  or  concern  itself  with,  the  obligations  of  officers, 
assumed  prior  or  subsequent  to  their  becoming  members  of  the  Military  Estab- 
lishment, unless  the  facts  presented  bring  their  conduct  within  the  provisions 
of  the  Articles  of  War.    If  the  War  Department  should  concern  itself  in  these 
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matters  the  result  would  be  that  instead  of  devoting  its  time  and  its  energies 
to  military  matters  it  would  be  concerned  largely  in  disposing  of  controversies 
for  which  the  civil  courts  afford  ample  remedies. 

241.8. 

August  29,  191& 

w.  c.  dumm  fubniture  co., 

Junction  City,  Kana. 

Gentlemen  :  Your  letter  of  the  22d,  stating  that  Lieut.  G.  is  indebted  to  you  in 
the  sum  of  $56.55,  has  been  received.  You  inquire  whether  you  can  collect  this 
note  through  official  channela 

Your  attention  is  directed  to  the  recently  announced  policy  of  the  War  De- 
partment that  it  will  not  and  can  not  take  notice  of,  or  concern  itself  with,  the 
obligations  of  officers,  assumed  prior  or  subsequent  to  their  becoming  members 
of  the  Military  Establishment,  unless  the  facts  presented  bring  their  conduct 
within  the  provisions  of  the  Articles  of  War.  You  will  readily  appreciate  that 
if  the  War  Department  should  concern  itself  with  the  personal,  the  commer- 
cial, or  the  domestic  transactions  of  the  members  of  the  military  forces,  the 
result  would  be  that  instead  of  devoting  its  time  and  its  energies  to  military 
matters,  it  would  be  concerned  largely  in  disposing  of  controversies  for  which 
the  civil  courts  afford  ample  remedies. 

You  can  therefore  secure  no  remedy  through  the  Department  of  War,  and 
you  are  respectfully  advised  that  you  should  rely  solely  upon  the  relief  afforded 
you  by  the  courts  where  your  delinquent  debtor  resides.  ' 


OFFICE:  Authority  for  Headquarters  to  Appoint  a  Sergeant  Major. 

Headquarters  of  a  Depot  Division  has  no  authority  to  appoint  a  sergeant 
major.  This  authority  is  vested  only  in  headquarters  American  Expeditionary 
Forces  and  in  the  Judge  Advocate  GeneraL 

821.4. 

August  29, 1918. 


APPBOPRIATIONS:  CiTilian  Prisaners  Transported  Under  Arrest 

Transportation  of  an  officer  and  three  civilians  taken  prisoner  in  a  riot  in 
1917,  from  one  city  to  another  in  Kentucky,  under  orders  of  the  commanding 
general,  First  Brigade,  Kentucky  Infantry,  as  a  military  necessity,  without  any 
request  from  the  Department  of  Justice,  is  payable  from  the  general  appropria- 
tions. Quartermaster  Corps  (40  Stat.  845,  855). 

154 

War  Department,  J.  A.  G.  O.,  August  29,  1918.— To  The  Adjutant  General. 

1.  The  Quartermaster  General  has  submitted  a  transportation  request,  issued 
by  the  Quartermaster  Ctorps,  covering  the  transportation  from  Louisville,  Ky., 
to  Lexinjjton,  Ky.,  of  Second  Lieut.  B.  and  three  civilians  taken  as  prisoners  In 
August,  1917,  in  Webster  County,  Ky.,  during  certain  riot  disturbances  there, 
and  he  desires  to  be  informed  what  department  will  pay  this  bill  or  be  charged 
with  this  expense.  It  appears  that  the  bill  was  transmitted  to  the  Department 
of  Justice,  which  department  returned  it  to  the  War  Department  with*  the 
result  of  its  investigation  showing  that  the  transportaton  expense  was  not 
incurred  in  pursuance  of  any  action  taken  by  that  department  for  the  attend- 
ance of  witnesses  or  otherwise.  It  appears  that  the  transportation  was  ordered 
by  the  commanding  general.  First  Brigade,  Kentucky  Infantry,  as  a  military 
necessity,  and  that  although  the  transportation  of  the  prisoners  to  Lexing- 
ton was  for  the  ultimate  purpose  of  their  prosecution  by  the  civil  authorities, 
such  transportation  was  not,  as  stated  above,  in  pursuance  to  any  action  taken 
by  or  on  behalf  of  the  Department  of  Justice. 

2.  Under  the  circumstances  shown  in  this  case.  It  is  the  view  of  this  office 
that  the  transportation  Is  i)aynble  from  the  general  appropriations,  Quarter- 
master Corps  (40  Stat.  845,  855). 
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PAT  AND  ALLOWANCES:  Transportatloii  of  Officers'  Priyate  Monnls. 

Under  Army  Rei^lations  lOdS,  an  officer  must  reimburse  the /United  States 
all  in  excess  of  $100  expended  for  the  transportation  of  his  horses  upon  any 
changes  of  station  in  this  country.  Oontra,  if  change  of  station  is  to  a  foreign 
country  with  authorized  mounta 

454.1. 

War  Department,  J.  A.  G.  O.,  August  29, 1018.— To  The  Adjutant  General. 

1.  The  question  is  raised  in  the  first  indorsement  by  Lieut.  Ool.  S.,  First  In- 
fantry, as  to  whether  in  the  case  of  the  shipment  of  his  authorized  private 
mounts  upon  change  of  station  from  the  continental  limits  of  the  United  States 
to  Schofield  Barracks,  Hawaii  Territory,  he  is  required  to  pay  all  expenses 
incidental  thereto  in  excess  of  $100  for  each  mount  or  whether  the  Government 
should  pay  the  entire  cost  of  such  shipment. 

2.  The  answer  depends  upon  the  provisions  of  Army  Regulations  1098.  Sec- 
tion 1  of  this  paragraph  provides  that  the  expense  to  the  United  States  upon 
the  shipment  of  officers*  private  mounts  upon  change  of  station  shall  not  exceed 
$100  for  each  horse  transported ;  and  section  6  provides  that  *'  officers  detailed 
on  service  in  a  foreign  country  *'  and  required  to  be  mounted,  etc.,  shall  have 
their  authorized  mounts  transported  to  their  foreign  stations  at  the  expense  of 
the  United  States.  Clearly,  Lieut.  Ck>].  S.'s  case  does  not  come  within  the 
latter  provision.  His  change  of  station  to  Schofield  Barracks,  Hawaii  Territory, 
was  not  a  detail  to  service  in  a  foreign  country.  Under  the  Begulations  he  is 
required  to  reimburse  the  United  States  all  in  excess  of  $100  expended  for  the 
transportation  of  his  horses  upon  the  change  of  station  to  Schofield  Barracks. 


PUBLIC  PBOPEBTT:  Beeent  Aeqnlsltions  of  Land  Tracts  by  the  Govern- 
ment. 

A  publication  issued  by  the  War  department  entitled  "  Military  Reservations, 
National  Cemeteries  and  Military  Parks,  Titles,  Jurisdiction,  etc.,"  revised  to 
1916,  <and^  obtainable  from  Superintendent  of  Documents,  Government  Printing 
Office,  at  small  cost,  will  probably  show  all  lands  under  the  War  Department 
over  which  the  Government  has  exclusive  Jurisdiction  up  to  time  of  its  revision ; 
and  fpr  subsequent  additions,  as  far  as  at  present  advised,  see  the  following 
legislative  enactments:  Massachusetts:  act  of  the  legislature,  approved  April 
26,  1918,  relating  to  Great  Brewster  Island  (Mass.  General  Acts,  1918,  p.  147) ; 
and  act  approved  May  25,  1917  (Mass.  Greneral  Acts,  1917,  p.  316),  relating  to 
Little  Hog  and  Calf  Islands.  New  Jersey:  act  of  the  legislature,  approved 
February  22,  1918,  relating  to  Picatlnny  Arsenal.  Pennsylvania:  act  of  the 
legislature,  approved  March  30,  1917  (Pa.  Laws,  1917,  p.  29),  relating  to  addi- 
tion to  Frankford  Arsenal.  Virginia :  act  of  the  legislature,  approved  March 
14,  1918  (Va.  Acts,  1918,  p.  349),  being  a  general  act  of  cession.  West  Vir- 
ginia :  act  of  May  17,  1918,  being  a  general  act  of  cession. 

601. 

August  29,  1918. 

M.  Babbet  Walkeb,  Vice  President, 

United  States  Fidelity  and  Guaranty  Co.,  Baltimore,  Md, 

Sib:  This  office  has  received  your  letter  of  the  19th  instant,  asking  that  you 
be  advised  whether  there  is  any  central  point  where  you  can  obtain  data  rela- 
tive to  the  title  of  various  tracts  of  land  upon  which  construction  work  is 
being  carried  on  for  military  purposes.  You  desire  this  information  in  order 
to  determine  in  what  cases  employees  covered  by  contracts  with  your  com- 
pany come  within  workmen's  compensation  laws  of  the  respective  States  and 
what  employees  come  within  the  exclusive  Jurisdiction  of  the  United  States. 

It  will  probably  serve  your  purpose  to  consult  the  publication  issued  by  the 
War  Department  entitled  "Military  Reservations,  National  Cemeteries  and 
Military  Parks,  Titles,  Jurisdiction,  etc.,"  revised  to  1916.  This  publication 
may  be  obtained  from  the  Superintendent  of  Documents,  Government  Printing 
Office,  at  a  small  cost,  which  may  be  ascertalnetl  ui)on  application  to  that  offi- 
cial. It  is  believed  that  this  book  shows  all  lands  under  the  War  Department 
over  which  the  United  States  has  exclusive  jurisdiction,  up  to  the  time  of  its 
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revision,  and  the  only  subsequent  additions  so  far  as  this  office  is  at  present 
advised  are  those  arising  from  the  following  legislative  enactments : 

Massachusetts:  act  of  the  legislature,  approved  April  26,  1918,  relating  to 
Great  Brewster  Island  (Mass.  General  Acts,  1918,  p.  147) ;  and  act  approved 
May  25,  1917,  relating  to  Little  Hog  and  Calf  Islands   (Mass.  General  Acts, 

1917,  p.  316).  New  Jersey:  act  of  the  legislature,  approved  February  22,  1918, 
relating  to  Pica  tinny  Arsenal.  Pennsylvania:  act  of  the  legislature,  approved 
March  30,  1917, ^relating  to  addition  to  Frankford  Arsenal  (Pa.  liws,  1917, 
p.  29).  Virginia:  act  of  the  legislature,  approved  March  14,  1918,  being  a 
general  act  of  cession  (Va.  Acts,  1918,  p.  349).    West  Virginia:  act  of  May  17, 

1918,  being  a  general  act  of  cession. 


RETIREMENT:  Rank  and  Pay  of  Commissioned  Officers  on  Retired  LbsU 

A  captain  in  the  Signal  Corps  was  appointed  in  1903  as  Chief  of  the  Telegraph 
and  Cipher  Bureau  of  the  Executive  Office,  which  office  carries  the  rank,  pay, 
and  allowances  of  major  while  so  serving.  Act  of  March  2,  1903  (32  Stat.  927, 
932).  Later  he  was  relieved  from  that  service  for  duty  with  troops  in  field 
with  rank  as  captain.  While  holding  rank  as  captain  he  was  retired  July  31, 
1906,  for  disability  in  line  of  duty  under  Revised  Statutes,  section  1251.  The  act 
of  March  4,  1911  (36  Stat.  1354),  authorizing  commissions  to  issue  in  cases 
of  officers  retired,  or  advanced  on  retired  list  with  increased  rank,  applies  to 
special  cases,  such  as  veterans  of  the  Civil  War  and  officers  detailed  for  duty  on 
the  Isthmian  Canal.  This  officer  does  not  belong  to  any  of  these  classes.  By 
the  general  rule,  he  could  only  be  retired  with  actual  rank  held  by  him  at  time 
of  retirement  from  active  service  (R.  S.  sec.  1254).  He  lost  the  rank  of 
major  when  he  ceased  to  be  Chief  of  the  Telegraph  and  Cipher  Bureau,  which 
office  only  temporarily  carried  with  it  such  rank,  pay,  and  allowances.  -His  being 
a  captain  at  the  time  of  retirement  fixes  his  grade  on  retired  list  until  changed 
by  length  of  active  duty  u.ider  section  24,  act  of  June  3,  1916  (39  Stat.  166, 
183),  and  he  can  not  therefore  draw  pay  is  c  major  except  under  provisions  of 
this  act. 

210.8.  August  29,  1918. 

My  Deab  Senator:  You  ask,  in  behalf  of  Capt.  M.,  for  an  Interpretation  of 
the  acts  of  March  2,  1903  (32  Stat.  927),  and  March  4.  1911  (36  Stat.  1354), 
as  relating  to  his  rank  and  pay  as  a  retired  officer. 

This  office  assumes  from  Capt.  M/s  letter  that  he  held  the  rank  of  captiln 
in  the  Signal  Corps  at  the  time  of  his  appointment  as  Chief  of  the  Telegraph 
and  Cipher  Bureau  of  the  Executive  Office,  which  office  carried  with  it  the  rank, 
pay,  and  allowances  of  a  major  "while  so  serving."  Act  of  March  2,  1903 
(32  Stat.  927,  932). 

He  served  as  such  chief  until  by  order  of  the  War  Department  he  was  re- 
lieved from  that  service  for  duty  with  troops  In  the  field  with  rank  of  captain 
as  held  by  him  prior  to  his  service  at  the  Executive  Office,  after  which  he  was 
retired.  The  Army  Register  for  1916,  page  514,  shows  that  he  was  retired 
January  31,  1906,  for  disability  in  line  of  duty  under  the  provisions  of  Revised 
Statutes,  section  1251,  and  while  holding  th^  rank  of  captain. 

The  act  of  March  4,  1911  (36  Stat.  1354),  provides: 

"  Commissioned  officers  of  the  Army,  Navy,  and  ^iarine  Corps  on  the  retired 
list  whose  rank  has  been  or  shall  hereafter  be  advanced  by  operation  of  or  In 
accordance  with  law  shall  be  entitled  to  and  shall  receive  commissions  In 
accordance  with  such  advanced  rank." 

This  act  was  entitled  "An  act  to  authorize  commissions  to  issue  in  the  cases 
of  officers  retired  or  advanced  on  the  retired  list  with  Increased  rank,"  and 
In  the  opinion  of  this  office  was  to  authorize  the  issuance  of  commissions  in 
those  special  cases  where  officers  are  retired  with  rank  and  retired  pay  one 
grade  above  that  actually  held  by  them  at  the  time  of  retirement,  such  as  vet- 
erans of  the  Civil  War  and  officers  detailed  for  duty  on  the  Isthmian  Canal. 
To  none  of  these  classes  does  Capt.  M.  belong.  In  fact  the  general  rule,  as 
provided  by  Revised  Statutes,  section  1254,  that  "Officers  hereafter  retired 
from  active  service  shall  be  retired  upon  the  actual  rank  held  by  them  at 
the  date  of  retirement "  appears  to  apply  to  his  case. 

It  is  the  opinion  of  this  office  that  Capt.  M.  lost  the  rank  of  major  when 
he  ceased  to.be  Chief  of  the  Telegraph  and  Cipher  Bureau,  which  office  only 
temporarily  carried  with  it  such  rank,  pay,  and    llowances.    That  his  being  a 
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captain  at  the  time  of  his  retirement  fixes  Ms  grade  on  the  retired  list  until 
changed  by  length  of  active  duty  under  act  of  June  3,  1916,  section  24  (39  Stat. 
106,  183) ;  that  the  act  of  March  4,  1911,  supra,  Coes  not  operate  to  change 
Capt.  M.'s  rank  on  the  retired  list  on  account  of  his  once  having  held  the 
rank  of  major.  Such  act  merely  authorizes  commissions  in  such  cases  as  those 
herein  referred  to. 

Therefore,  in  the  opinion  of  this  office,  Capt.  M.  can  not  under  the  present 
state  of  the  law  be  commissioned  as,  or  draw  the  pay  of,  a  major  except  under 
the  provisions  of  the  act  of  June  3, 1916,  above  referred  to. 

CI  TIL  AUTHORITIES :  CItII  Authority  May  Be  Allowed  to  Retain  Custody 
of  a  Soldier  Confined  by  It  After  Convietion. 

A  soldier  was  convicted  of  the  crime  of  robbery  and  sentenced  to  imprison- 
ment and  Is  now  confined  in  the  District  Jail  In  the  District  of  Columbia.  Since 
the  military  authorities  permitted  the  civil  authorities  to  assume  Jurisdiction  of 
this  man,  try  him  upon  the  indictment  returned  against  him  for  robbery,  and 
confine  him  after  conviction,  the  civil  authorities  should  be  permitted  to  retain 
custody  of  the  soldier  for  the  purpose  of  enforcing  the  service  of  the  sentence 
imposed. 

250.3. 

August  30,  1918.    * 

CIVIL  AUTHORITIES:  Inspection  of  Army  Live  Stock  by  a  State  Yet- 
erlnary. 

The  laws  of  a  State  requiring  health  certificates  from  the  State  veterinarian 
before  shipments  of  animals  can  enter  that  State  do  not  apply  to  animals  owned 
by  the  Government  shipped  Into  that  State  in  connection  with  movements  nnd 
c^rations  of  the  Army.  Examinations  should,  of  course,  be  made  by  the 
veterinary  office  of  the  Army  to  see  that  such  animals  are  free  from  contagious 
diseases.  The  police  power  of  a  State  can  not  be  exercised  to  interfere  with  a 
movement  of  the  Army. 

521. 

War  Department,  J.  A.  G.  O.,  August  30,  1918.— To  The  Adjutant  General. 

1.  Opinion  by  this  office  is  desired  with  regard  to  the  operation  of  the  laws 
of  Arizona,  requiring  health  certificates  from  the  State  veterinarian  before 
stock  would  be  admitted  into  the  State,  with  respect  to  the  shipment  into  the 
State  of  horses  for  the  Army.  It  is  stated  by  the  Remount  Division,  Office  of 
the  Quartermaster  General,  August  8,  1918,  that  "heretofore  State  officials 
have  always  been  willing  to  accept  the  health  certificate  furnished  by  the  veter- 
inary officer  in  charge  of  shipment  of  public  animals  " ;  and  the  suggestion  is 
made  that  "authority  be  obtained  from  the  governor  of  the  State  of  Arizona 
for  shipment  of  Government  animals  into  that  State  without  first  securing  a 
permit  from  the  State  veterinarian  at  Phoenix,  Ariz.,  provided  such  animals 
are  accompanied  by  proper  health  certificates  from  a  veterinary  officer  repre- 
senting the  United  States  Government." 

2.  This  office  is  clearly  of  opinion  that  the  laws  of  the  State  of  Arizona, 
requiring  the  certificate  of  the  State  veterinarian  at  Phoenix,  Ariz.,  before  the 
shipment  of  animals  Into  the  State,  are  inoperative  as  to  animals  owned  by 
the  Government  shipped  into  the  State  in  connection  with  the  movements  and 
operations  of  the  Army.  It  is  clear  on  principle  that  the  operations  of  the 
P^ederal  Government  are  not  within  the  field  of  Jurisdiction  of  the  State  and 
that  the  State  is  without  the  power  to  prohibit  the  movement  of  Government 
animals  into  the  State  or  to  regulate  the  conditions  under  which  they  shall  be 
brought  Into  the  State  by  the  Federal  Government.  This  office,  May  1,  1899, 
with  reference  to  the  claim  by  the  State  authorities  at  Little  Rock,  Ark.,  for 
compensation  for  the  issue  of  177  health  certificates  to  soldiers  transported 
through  the  State  to  Memphis,  Tenn.,  held  "  that  the  police  power  of  a  State 
in  the  matter  of  quarantine  can  not  be  exercised  so  as  to  Interfere  with  a 
movement  of  United  States  troops,  since  It  is  not  competent  for  a  State  to 
fetter  the  operations  of  the  United  States  in  this  way,  and  therefore  such 
claim  is  not  a  proper  charge  against  the  United  States  and  can  not  be  paid 
out  of  the  appropriation  for  the  contingencies  of  the  Army."  (Dig.  Ops.  J.  A.  G. 
1912,  p.  1026.)    Of  course,  it  is  incumbent  upon  the  authorities  of  the  United 
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States  to  cooperate  with  the  State  authorities  In  the  protection  against  the 
introduction  of  diseased  animals  Into  the  State  and  to  that  end  the  animals, 
before  being  taken  into  the  State,  should  be  examined  by  a  veterinary  officer 
of  the  Army  to  see  that  they  are  free  from  contagious  diseases ;  but,  as  stated 
above,  the  State  is  without  authority  to  regulate  the  matter.  Any  State  officer 
attempting  to  Interfere  with  the  movement  of  public  animals  into  the  State 
should  be  advised  accordingly. 

DISCIPLINE :  Giyil  Offense  After  Biseharge  Not  Triable  by  Gourt-MartiaL 

A  second  lieutenant  was  discharged  In  France  and  sent  home  on  an  Army 
transport.  He  arrived  at  port  of  embarkation  in. uniform.  Papers  with  him 
show  that  he  passed  a  bad  check  for  300  francs  while  at  Brest  awaiting  trans- 
portation. He  is  not  subject  to  trial  by  court-martial  for  the  alleged  offense, 
as  it  was  committed  after  his  discharge. 

August  80,  1918. 

250.4. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate. 
Subject:  Former  Second  Lieut.  M. 

1.  Ftom  our  telephone  conversation  of  yesterday  I  gathered  the  following 
to  be  the  facts  in  the  case  to  which  you  refer : 

Second  Lieut  M.  was  discharged  In  France  and  sent  home  on  an  Army 
transport.  While  still  In  uniform  he  arrived  at  the  Port  of  Embarkation, 
Hoboken,  where  he  is  now  in  confinement.  Papers  accompanying  him  show 
that  he  passed  a  bad  check  for  800  francs  while  at  Brest,  France,  awaiting 
transportation. 

The  question  is  whether  he  is  subject  to  trial  by  military  court.  I  took 
this  matter  up  with  Gen.  Ansell,  who  is  of  the  opinion  that  he  is  not  subject 
to  trial  by  court-martial  for  the  offense  mentioned. 


ENLISTMENT:  Alien  Enemies  Who  Waive  Bight  of  Exemption  in  Their 
Qaestionnaires  May  Nevertheless  Be  Discharged  from  the  Army. 

An  alien  enemy  who  in  his  questionnaire  waived  the  right  of  exemption  will 
not  be  discharged  from  the  service  unless  he  so  wishes;  with  the  limitation, 
however,  that  there  should  be  discharged  for  the  good  of  the  service  all  alien 
enemies  who  have  given  indication  by  word  or  act  that  they  are  in  sym- 
pathy with  Germany,  or  that  if  opportunity  afforded  they  would  probably 
conduct  themselves  to  the  prejudice  of  the  United  States.  '  (See  Ops.  J.  A.  G. 
ante,  p.  345.) 

827.8. 

War  Department,  J.  A.  G.  O.,  August  30,  1918. — To  The  Adjutant  General. 

1.  The  Adjutant  eGneral  asks  whether  the  attitude  taken  by  the  authorities 
at  Camp  Dlx,  regarding  an  Austro-Hungarlan,  who  in  his  questionnaire  waived 
his  right  of  exemption.  Is  in  accordance  with  an  opinion  of  the  Judge  Advocate 
Generars  Office  dated  May  9,  1918  (Ops.  J.  A.  G.  ante,  p.  345,  especially  pars. 
7n  and  8c).  The  position  taken  is  that  when  an  alien  enemy  has  waived 
his  exemption  and  desires  to  remain  in  the  service  he  will  not  be  discharged 
unless  he  himself  so  wishes. 

2.  The  attitude  of  the  authorities  accords  with  the  opinion  cited  and  is 
correct,  with  the  limitation,  however,  that  there  should  be  discharges,  for  the 
good  of  the  service,  of  all  alien  enemies  who  have  given  indication,  by  word 
or  act,  that  they  are  in  sympathy  with  Germany,  or  that  if  opportunity  offered 
they  would  probably  conduct  themselves  to  the  prejudice  of  the  United  States. 


GOTEBNMENT  AGENCIES :  Sale  of  Subsistence  Supplies  to  Bestanrant  lor 
Civilian  Employees. 

Authority  may  be  granted  for  sale  of  commissary  supplies  for  the  operation 
of  a  restaurant  for  civilian  employees  at  Wntervliet  Arsenal,  N.  Y.,  in  view 
of  authority  granted  in  the  Army  appropriation  act  of  July  9,  1918  (40  Stat. 
845,  850). 
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400.S2. 

War  Department,  J.  A.  G.  O.,  August  30,  1918.— To  The  Adjutant  General. 

1.  Remark  by  this  office  is  desired  on  the  question  whether  authority  may 
legally  be  granted  for  sale  of  commissar^'  supplies  for  the  operation  of  a  restau- 
rant for  civilian  employees,  Watervllet  Arsenal,  N,  Y.  The  commanding  officer, 
Watervliet  Arsenal,  N.  Y.,  August  21,  1918,  says : 

"  This  restaurant  is  in  a  building  constructed  for  the  purpose  from  Ord- 
nance Department  funds.  Located  on  the  arsenal  grounds  it  Is  Intended 
primarily  for  the  convenience  of  the  civilian  employees  of  the  shops,  although 
it  is  anticipated  that  its  facilities  will  be  utilized  not  only  by  the  civilian  em- 
ployees but  also  by  officers  and  enlisted  men  stationed  at  the  arsenal.  The  con- 
dition as  to  the  ultimate  use  of  any  quartermaster  supplies  sold  is  much  the 
same  as  in  the  case  of  military  post  exchanges,  where  civilians  are,  as  a  rule, 
permitted  to  make  purchases.  The  principal  difference,  however,  is  that  the 
post  exchanges  are  operated  primarily  for  the  benefit  of  the  enlisted  men, 
whereas  the  restaurant  will  be  operated  primarily  for  the  benefit  of  the 
civilian  employees.  The  Grovernment  will  make  no  profit  from  this  restaurant, 
in  fact  there  will  be  some  expense  involved*  by  its  operation,  as  the  Govern- 
ment will  provide  heating,  lighting,  and  water.  This  office  will  have  final  de- 
termination of  the  prices  to  be  charged  by  the  restaurant,  and  it  is  expected 
to  operate  it  so  as  to  prevent  the  manager  from  making  any  excessive  profit. 
It  is  hoped  that  the  authority  granted  by  telegram  of  August  16  may  be  con- 
firmed and  that  the  decision  made  in  second  indorsement  hereon  will  be  re- 
voked." 

2.  The  Quartermaster  General,  August  24,  1918,  recommends  that  the  action 
of  this  office  in  "  granting  authority  to  the  commanding  officer,  Watervliet 
Arsenal,  N.  Y.,  for  restaurant  for  civilian  employees  with  quartermaster  com- 
missary supplies  be  approved.*' 

3.  In  view  of  the  authority  granted  in  the  Army  appropriation  act  of  July 
9,  1918  (40  Stat.  845,  850),  to  sell  Army  supplies,  this  office  sees  no  legal 
objection  to  authorizing  the  sale  of  subsistance  supplies  for  the  operation  of  a 
restaurant  for  civilian  employees  at  Watervliet  Arsenal  as  proposed. 


INTERNATIONAL  LAW:   Besertiong  from   British   Tessels   in  American 
Ports. 

The  Convention  with  Great  Britain  which  went  into  effect  on  July  30,  1918, 
permits  the  United  States  to  draft  such  British  subjects  of  certain  ages  as  may 
be  found  in  the  United  States  and  may  be  habitually  resident  in  parts  of  the 
British  Empire  where  they  are  subject  to  draft;  but  it  does  not  permit  the 
United  States  to  draft  other  British  subjects,  and  it  still  more  clearly  does  not 
extend  to  persons  who  owe  no  loyalty  to  Great  Britain.  As  to  persons  not  sub- 
ject to  draft  by  Great  Britain  or  by  the  United  States,  failure  to  rejoin  mer- 
chant vessels  can  be  treated  now  in  no  way  not  open  in  time  of  peace. 

336.3. 

August  30,  1918. 


OFFICER:  Ciyilian  Attendant  of  Body  of  Deceased  Offleers. 

Paragraph  87,  Army  Regulations,  provides  that  upon  decease  of  an  officer 
"  transportation  may  be  issued  for  one  attendant  to  accompany  the  remains 
shipped,  provided  the  cost  to  the  Government  of  shipping  the  remains  by  express 
is  not  thereby  exceeded."  Consequently,  upon  the  issue  of  transportation  to 
an  officer  attendant,  the  chief  quartermaster  can  not  issue  transportation  to  any 
other  person.  Furthermore,  a  civilian  attendant  in  such  cases  can  not  be  fur- 
nished with  transportation  (Ops.  J.  A.  G.,  antet  p.  326).  An  officer  who 
has  issued  such  transportation  to  a  civilian  should  be  required  to  refund 
to  the  United  States  the  amount  so  issued.  In  turn  the  officer  may  apply  to  the 
Treasury  Department,  Bureau  of  War  Risk  Insurance,  for  reimbursement  from 
the  fund  under  that  department  available  for  burial  expc^nses,  etc.,  of  not  to 
exceed  $100  in  each  case,  as  provided  in  article  III  of  the  war  risk  insurance 
act,  approved  October  6,  1917  (40  Stat.  398,  405). 


^ 
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518. 

War  Department,  J.  A.  G.  C,  August  SO,  1918.— To  The  Adjutant  General 
1.  The  question  In  this  case  is  whether  the  quartermaster  who  issued  trans- 
portation for  two  attendants  to  accompany  the  remains  of  the  late  MaJ.  G. 
from  Macon,  Ga.,  to  Washington,  D.  G.,  should  be  required  to  reimburse  the 
Government  the  cost  of  the  transportation  so  furnished  for  one  of  the  attend- 
ants. The  persons  who  accompanied  the  remains  of  Maj.  G.  and  for  whom 
transportation  was  issued  at  Camp  Wheeler,  Ga.,  were  Mra  G.,  widow  of  the 
deceased,  and  MaJ.  K.,  In  pursuance  of  Special  Orders,  No.  14,  Headquarters, 
Camp  Wheeler,  Ga.,  1918,  which  directed  that  MaJ.  K.  accompany  the  remains 
to  Washington  and  to  return  to  his  proper  station  on  completion  of  such  duty, 
and  further  directed  that  the  travel  was  necessary  in  the  military  service 
No  authority  is  shown  for  the  Issuance  of  the  transportation  requested  for 
Mrs.  G.,  except  that  the  chief  quartermaster.  Camp  Wheeler,  states  that  such 
transportation  was  furnished  under  authority  of  Army  Regulations,  pre- 
sumably paragraph  87,  which  provides  that:  "Transportation  may  be  Issued 
for  one  attendant  to  accompany  the  remains  shipped,  provided  the  cost  to  the 
Government  of  shipping  the  remains  by  express  is  not  thereby  exceedetl." 
Clearly  the  authority  of  this  regulation  was  exhausted  upon  the  issuance  of 
transportation  to  MaJ.  K.,  and  in  the  opinion  of  this  office  the  quartermaster 
had  no  authority  to  issue  transportation  to  Mrs.  G.  Furthermore,  attention 
is  invited  to  the  opinion  of  this  office.  May  2,  1918,  addressed  to  the  Chief  of 
Staff  (Ops.  J.  A.  Q.  ante,  p.  326),  holding  that  this  department  was  not  au- 
thorized to  furnish  transportation  for  a  civilian  attendant  in  such  cases  who 
is  not  in  the  employ  of  the  Government.  It  is  the  view  of  this  office,  therefore, 
that  the  officer  who  issued  the  transportation  request  for  Mrs.  G.  should  be 
required  to  refund  to  the  United  States  the  cost  of  such  transportation.  In 
turn  the  officer  may  apply  to  the  Treasury  Department,  Bureau  of  War  Risk 
Insurance,  for  reimbursement  from  the  fund  under  that  department  available 
for  the  expenditure  of  not  to  exceed  $100  in  each  case  for  burial  expenses,  etc., 
as  provided  in  article  III,  war  rislc  Insurance  act,  approved  October  6,  1917 
(40  Stat.  398,  405). 


PUBLIC  PROPERTY:  Bight  of  Private  Owners  of  Baildings  Erected  at 
Plattsburgh  Barraeks  to  Lease  or  Bembve  Same. 

Certain  privately  owned  buildings  were  erected  at  Plattsburg  Barracks,  on 
oral  license  from  the  commanding  officer,  New  York.  To  entitle  the  owners  to 
remove  same  it  must  appear  that  the  intent  of  the  commanding  officer  and  the 
owners  at  the  time  the  license  was  granted  for  erection  was  that  the  licensees 
should  retain  ownership  of  these  buildings.  The  owners  can  not  lease  the  build- 
ings on  the  premises  to  others  even  with  consent  of  the  commanding  officer 
of  the  post.  A  lease  implies  an  interest  or  an  estate  in  land  and  the  licensee 
here  possesses  a  naked  license  subject  to  revocation  at  any  time.  With  the 
licensor's  consent,  here  the  commanding  officer,  the  licensee  may  transfer 
his  privilege,  but  the  transferee  acquires  only  the  privilege  of  the  first  licensee. 
These  buildings  should  not  be  carried  on  list  of  temporary  buildings  belonging 
to  the  United  States  unless  they  were  created  with  the  understanding  that  they 
should  become  the  property  of  the  Government, 

600.91. 

War  Department,  J.  A.  G.  O.,  August  30,  1918.— To  The  Adjutant  General. 

1.  Remarks  by  this  office  are  desired  as  to  the  following  questions  with  respect 
to  certain  temporary  buildings  at  Plattsburg  Barracks,  N.  Y.,  shown  on  the 
historical  records  of  the  Quartermaster  General's  Office  as  privately  owned 
buildings. 

**  (a)  Can  the  owners  of  these  buildings  remove  them  from  the  post?  These 
buildings  were  erected  under  verbal  authority  of  the  commanding  officer  and 
no  lease  or  revocable  license  was  issued  in  any  case. 

"  (ft)  Can  they  be  leased  by  owners  provided  lessee  has  permission  from  com- 
manding officer  of  post  to  operate  a  shop  in  said  building?  There  Is  now  one 
owner  who  desires  to  sell  his  building  to  be  removed  from  the  post 

**  (c)  Should  these  be  carried  on  the  list  of  temporary  buildings  belonging  to 
the  United  States?  These  are  S-1,  S-2,  and  S^16  to  S-22,  inclusive,  and 
S-48.' 
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2.  Replies  to  the  above  qiieation  follow  in  the  order  in  which  they  are 
stated. 

(a)  If  the  licensees  ftill  retain  ownership  of  the  bniUlings,  j-es.  The  question 
as  to  the  ownership  of  or  title  to  buiklinjrs  erected  on  military  reservations 
under  revocable  license  depends  upon  the  intent  of  the  parties  to  the  license. 
This  intent  In  the  case  of  verbal  licenses  must  be  detennined  either  from  the 
circiimstances  connected  with  the  grant  of  the  license  or  from  subsequent  acts  of 
the  parties  showing  their  intent  at  the  time  the  license  was  granted.  In  order, 
therefore,  to  determine  whether  the  licensees  in  the  case  of  these  buildings  may 
be  permitted  to  remove  them  from  the  post,  it  becomes  necessary  first  to  deter- 
mine what  the  Intent  of  the  parties,  namely,  the  commanding  officer  and  the 
licensee,  was  at  the  time  each  license  was  granted. 

(6)  The  answer  to  this  question  is  that  they  can  not.  A  lease  implies  an 
interest  or  an  estate  in  the  land  and  the  licensee  possesses  only  a  mere  permis- 
sion to  occupy  the  land,  the  said  permission  being  subject  to  revocation  at  any 
time  at  the  will  of  the  licensor.  With  the  consent  of  the  licensor,  however,  in 
this  case  the  commanding  officer,  the  licensee  can  be  permitted  to  transfer  his 
privilege,  but  the  transferee  can  thereby  acquire  no  greater  right  or  privilege 
than  was  possessed  by  the  original  licensee.  His  interest  will  be  that  of  a 
licensee  only. 

(c)  The  answer  to  this  question  is  covered  by  the  reply  under  "a,"  supra. 
It  might  be  added,  however,  that  only  in  case  the  said  buildings  were  erected 
with  the  understanding  that  they  would  become  the  property  of  the  Govern- 
ment should  they  be  carried  on  the  list  of  temporary  buildings  belonging  to  the 
United  States. 


RANK:  Reenlistment  of  Noneommissioned  Officer;  Indonement  of  Old  War- 
rant 

When  a  sergeant  of  the  Quartermaster  CJorps  is  discharged  to  receive  a  com- 
mission as  captain,  Quartermaster  Corps,  and  is  later  relieved  from  active  duty 
as  captain  and  reenlists  in  the  Quartermaster  Corps  under  the  act  of  March  30, 
1918  (40  Stat.  501),  the  original  warrant  of  the  sergeant  should  be  indorsed 
and  continued  In  force  from  the  date  of  the  original  appointment 

210.4. 

War  Department,  J.  A.  G.  O.,  August  30,  1918.— To  The  Adjutant  General. 

1.  From  the  papers  herewith,  it  appears  that  Quartermaster  Sergt.  D.,  of 
the  Quartermaster  Corps,  was  discharged  from  service  to  receive  a  com- 
mission as  captain,  Quartermaster  Reserve  Corps,  and  that  on  November  19, 
1917,  he  was  relieved  from  active  duty  as  such  captain  and  reenllsted  in  the 
Quartermaster  Corps,  November  20,  1917.  It  further  appears  he  has  never 
recelve<l  a  warrant  as  Quartermaster  upon  his  reenlistlng. 

Inquiry  Is  made  as  to  whether  or  not  a  new  warrant  should  be  Issued  to  him 
or  should  his  old  warrant  held  under  his  first  enlistment  be  indorsed  and 
continued  in  force. 

2.  The  act  of  March  30,  1918  (40  Stat.  501),  provides: 

"That  any  enlisted  man  of  the  Army  of  the  United  States  who  has  here- 
tofore been,  or  shall  hereafter  be,  discharged  to  accept  a  commission  in  any 
component  part  of  the  Army  of  the  United  States,  and  who  shall  tender  him- 
self for  enlistment  within  three  months  after  the  termination  of  his  com- 
missioned service,  shall,  subject  to  such  examination  for  enlistment  as  is 
provided  by  law  or  regulation,  be  accepted  and  be  restored  to  the  grade  held 
by  him  before  being  discharged  to  accept  such  commission;  and  in  computing 
service  for  retirement  and  continuous  service  pay  he  shall  be  credited  with 
all  time  served  with  the  forces  of  the  United  States,  and  his  service  shall  be 
deemed  continuous,  notwithstanding  the  interruption  thereof  by  the  changes 
of  status  provided  for  herein." 

3.  It  is  the  opinion  of  this  office  that  to  fully  carry  out  the  Intent  of  the 
above  statute,  the  original  warrant  of  Sergt.  D.  should  be  indorsed  and  con- 
tinued in  force  from  date  of  the  original  appointment. 

The  statute  Intends  to  fully  restore  the  man  to  the  original  position  held 
by  him  and  "his  service  shall  be  deemed  continuous,  notwithstanding  the 
Interruption."  The  simplest  way  to  carry  out  the  Intent  of  the  statute  is  to 
indorse  and  continue  the  original  warrant 
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SELECTITE  DBAFT  ACT:  One  Indocied  into  Service  williout  Beturniii? 
His  Qnestionnalre  must  be  Ordered  to  Report  before  Jurisdiction  of  llis 
Case  can  be  Obtained  by  a  Camp  Conimanden 

A  man  wilfully  faile<l  to  return  his  questionnaire,  and  was  therefore  placed 
in  class  1.  He  was  later  Inductetl  Into  the  sw^rvice.  After  induction  the  adju- 
tant general  of  the  State  directed  the  local  lK)ard  to  receive  a  questionnaire 
from  the  delinquent.  In  red  ink  the  Indorsement  was,  of  course,  •*  recommenda- 
tion  only.'*  The  local  lK>ard  and  the  district  boanl,  on  appeal,  placed  him  In 
class  5,  division  A.  The  adjutant  general  of  the  State  forwanletl  to  the  com- 
manding; officer  of  the  mobilizaUou  camp  the  papers,  together  with  his  rcconi* 
mendntion  that  the  man  be  dischargetl  from  the  drafL  The  man  Ims  never 
i*eported  at  camp.  The  mere  fact  that  a  man  is  inducted  into  miliUiry  service 
under  the  provisions  of  section  133,  Selective  Service  Regulations,  Provost  Mar- 
sluil  General's  Office  Form  990,  does  not  place  him  under  the  cHtmuiand  or  juris- 
diction of  any  particular  mot>iiization  camp  commander.  His  authority  con- 
ferred by  section  139,  Selective  Service  Regulations,  Provost  Marslial  Generurs 
Office  Form  999,  becomes  fixed  only  at  the  time  the  registrant  is  ordered  to 
report  at  a  particular  camp.  Where  the  registrant  has  been  ordered  to  a  |»ir- 
ticular  camp  and  the  commander  thereof  has  thus  acquired  jurisdiction  of  his 
case,  in  a  proper  case  the  camp  commander  can  and  should  order  the  dlsduu-go 
in  the  usual  manner  under  section  139,  Selective  Service  Regulations,  supra^ 
even  though  the  registrant  has  never  reported  to  such  camp. 

327.3. 

War  Department.  J.  A.  G.  O..  August  30,  1918. — To  the  Camp  Judge  Advocate. 

1.  Under  date  of  August  18,  1918.  the  camp  judj::e  advocate.  Camp  Pike,  ArU„ 
submits  tlie  following  state  of  facts: 

"A  man  fails  to  return  his  questionnaire,  and  is  tlierefore  placed  In  class  1. 
He  is  later  inducte<l  into  the  service.  It  is  shown  that  such  delinquency  was 
not  wilful,  and  after  induction  the  adjutant  general  of  the  State  directe^l  tho 
local  board  to  receive  from  the  delinquent  a  questionnaire.  This  questionnaire, 
of  course,  was  Indorsed  in  red  ink,  "  Recommendation  only.'*  The  local  boanl 
classified  the  registrant  on  his  questhmnaire,  placing  him  in  class  4,  division  A. 
Appeal  was  taken  to  the  district  board  and  the  classification  of  the  local  boniil 
upheld.  The  adjutant  general  of  the  State  forwarded  to  the  commanding  officer 
of  the  mobilization  camp  the  papers,  together  with  his  recommendation,  recom- 
mending that  the  man  be  dischargeii  from  the  draft.  The  man  has  not  yet  re- 
ported at  this  camp,  and  is  still  at  his  home." 

This  question  is  asked:  "Under  section  139,  Selective  Service  Regulations, 
Provost  Marshal  GeneraKs  Office  Form  999,  who  is  it  that  the  commanding 
officer  orders  to  discharge  the  man  ?  ** 

2.  From  the  above  statement  of  facts  the  registrant  must  have  been  inducted 
into  the  military  service  under  tlie  provisions  of  section  133,  Selective  Service 
Regulations,  supra.  From  the  day  and  hour  specified  In  the  notice  of  The  Ad- 
jutant General  he  became  a  part  of  the  military  forces  of  the  Unite<l  States  and 
the  local  draft  board  lost  jurisdiction  of  him  beyond  the  power  to  recommend, 
provided  for  In  section  139,  supra.  Then  the  only  relief  which  tlie  registrant 
could  receive  would  be  a  discharge  from  the  military  service  "  for  the  con- 
venience of  the  Government "  by  the  commanding  officer  "  of  tlie  mobilization 
camp,"  and  this  office  concurs  in  the  opinion  of  the  Provost  Marshal  Genem! 
that  such  discharge  should  be  made  through  the  officer  of  the  command  who 
functions  in  the  Issuance  of  the  discharge  of  men  in  the  military  service. 

3.  The  only  practical  objection  which  we  have  to  meet  in  this  case  is  that 
according  to  the  statement  of  facts,  tlie  man  has  not  yet  reported  at  camp  and 
is  still  at  his  home.  It  is  the  view  of  this  office  that  in  order  to  confer  jurisdic- 
tion upon  a  commander  of  some  particular  mobilization  camp,  the  man  must  he 
ordered  to  report  at  such  camp.  The  mere  fact  of  his  being  inducted  into  mili- 
tary service  under  the  provisions  of  section  133,  Selective  Service  Regulations, 
Provost  Blarshal  General's  Office  Form  999,  di»es  not  place  him  under  the  com- 
mand  or  jurisdiction  of  any  particular  mobilization  camp  commander.  There- 
fore the  authority  conferred  upon  commanders  of  mobilization  campa  by 
section  139,  Selective  Service  Regulations,  supra,  becomes  fixed  only  at  the  time 
when  the  registrant  is  ordered  to  report  at  a  particular  camp.  If  the  registrant 
has  been  ordered  to  report  at  a  particular  camp  and  the  commander  thereof  has 
thus  acquired  jurisdiction  of  his  case,  it  is  the  opinion  of  this  office  Uiat  the 
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camp  conunander  can  and  should  in  a  proper  case,  order  his  discharge  in  the 
usual  manner  under  section  139,  Selective  Service  Keguiations,  supra,  even 
thougli  the  registrant  lias  never  reported  at  auch  camp. 


A.LIEN:  Estates  of  Deceased  Interned  Alien  Enemies. 

Property  of  a  deceased  interned  alien  enemy  should  be  taken  over  by  the 
Alien  Property  Custodian  without  reference  to  the  amount  involved.  The  bur- 
den is  upon  the  personal  representatives,  heirs,  and  distributees  of  the  deceased 
to  establish  their  right  to  such  property.  The  War  Department  has  no  ma- 
chinery for  and  should  not  be.  charged  with  the  responsibility  of  determining 
whether  such  persons  are  themselves  enemies  within  the  meaning  of  the  "  trad- 
ing with  the  enemy  act."     (40  Stat  411.) 

383.6. 

War  Department,  J.  A.  G.  C.  August  31,  1918.— To  The  Adjutant  General. 

1.  It  is  recommende<i  that  these  papers  be  returned  to  the  Alien  Property 
Custodian  for  fiytlier  consideration. 

2.  It  is  the  view  of  this  oflUce  that  the  commandants  of  all  war-prison  bar- 
racks should  report  to  the  Alien  Property  Custodian  any  facts  known  to  them 
with  reference  to  the  property  of  interned  alien  enemies,  regardless  of  the 
amount  involved,  leaving  it  to  the  Alien  Property  Custodian  to  determine 
whetlier  property  belonging  to  any  particular  interned  enemy  alien  should  be 
taken  over  by  him  during  the  life  of  such  person. 

3.  In  all  cases,  however,  where  an  Interned  alien  enemy  dies  and  leaves  prop- 
erty it  is  tlie  view  of  this  office  that  the  same  should  be  taken  over  by  tlie 
Alien  Property  Custodian  without  reference  to  the  amount  involved,  and  dis- 
posed of  by  him.  The  War  Department  does  not  Imve  the  machinery  to  determine 
and  should  not  be  charged  with  the  responsibility  of  determining  whether  heirs 
or  distributees  of  an  interned  enemy  alien  are  tliemselves  enemies  within  the 
meaning  of  the  "  trading  with  the  enemy  act  "  of  October  6,  1917  (40  Stat.  411.) 
It  is  tlie  view  of  this  office  that  this  question  should  be  determined  for  the  Gov- 
ernment by  the  Alien  Property  Custodian,  and  that  the  question  of  whether  the 
property  of  a  deceased  interned  enemy  alien  should  be  turned  over  to  his  personal 
representative  or  to  his  heirs  or  distributees,  should  depend  upon  a  showing  by 
tliese  persons  that  they  are  entitled  to  receive  the  same,  rather  than  upon  a 
showing  on  behalf  of  the  Government  that  they  are  not.  In  other  words,  this 
office  takes  the  position  that  the  burden  of  establishing  the  right  to  such  prop- 
erty should  be  upon  thOvSe  who  claim  it,  that  the  property  should  be  held  in  the 
meantime  by  the  Alien  Property  Custodian,  and  that  he  should  take  the  respon- 
sibility of  deciding  any  question  growing  out  of  tlie  right  to  the  possession  of 
such  property. 


ARTICLES  OF  WAR:  Prosecution  of  Members  of  Military  Establishment 
for  Minor  Offenses  by  Civil  Authorities. 

It  is  the  policy  of  the  War  Department,  under  the  seventy-fourth  article  at 
war,  to  decline  in  time  of  war  to  turn  over  to  the  civil  authorities  soldiers 
charges!  with  a  civil  offense,  except  where  the  offense  charged  is  a  most  serious 
one  which  is  primarily  against  the  civil  community,  and  which  would  serve  to 
disqualify  the  offender  for  military  service  and  a.«»ociation  with  upright  and 
honorable  men ;  and  where  the  commanding  officer  reasonably  believes  that  the 
charge  is  not  without  proper  foundation  and  that  the  accused  will  be  accorded 
a  fair  trial  without  prejudice  due  to  his  military  status. 

014.4. 

War  Department,  J.  A.  G.  0.,  August  31,  1918.— To  The  Adjutant  General. 

1.  In  his  letter  of  August  19,  1918,  P.  A.  Simpson,  of  Olumbus,  N.  Mex., 
presents  the  question  whether  the  civil  authorities  are  permitted  by  the 
military  authorities  to  prosecute  in  the  civil  courts  members  of  the  Military 
Establishment  who  are  charged  with  minor  offenses. 

2.  The  question  presented  is  answered  by  paragraph  2  of  tlie  letter  of  in- 
Btructiona  dated  December  3,  1917,  of  The  Adjutant  General,  which  provides: 

*'It  is  the  policy  of  tlie  War  Detwrtment,  under  the  seventy-fourth  article 
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of  war,  to  decline  In  time  of  war  to  turn  over  to  the  civil  authorities  one 
who  is  subject  to  military  Jurisdiction  and  charged  with  a  civil  offense  except 
where  the  offense  charged  is  a  most  serious  one,  such  as  common-law  felonies, 
lirinmrily  against  the  civil  community,  which  would  serve  to  disqualify  the 
offender  for  military  service  and  association  with  upright  and  honorable  men, 
and  where  the  commanding  officer  reasonably  believes  that  the  charge  is  not 
without  proper  foundation  and  that  the  accused  will  be  accorded  a  fair  trial 
without  prejudice  due  to  his  military  status.** 


PAT  AND  ALLOWANCES:  Mileage  on  Leave  of  Absence  and  Change  of 
Station  of  Officer. 

It  would  be  a  violation  of  the  mileage  statute  act  of  June  12,  1906  (34  Stat. 
240,  246)  for  an  officer,  under  orders  to  change  his  station,  who  avails  him- 
self of  leave  of  absence  to  travel  in  the  general  direction  of  the  new  station  on 
a  furlough  fare  certificate,  and  then  receive  the  full  mileage  rate  of  seven  cents 
per  mile  for  officers  traveling  under  competent  orders  from  station  to  station 
allowerd  by  Army  Regulations,  1293.  In  such  case  no  furlough  fare  certifi- 
cate should  issue  to  any  point  from  which  the  cost  of  transportation  to  the 
officer's  new  station  would  be  less  than  from  his  old  to  his  new  station  direct. 

245.6. 

War  Department,  J.  A.  G.  O.,  August  31,  1918.— To  The  Adjutant  General. 

1.  The  following  question  is  presented  by  the  department  quartermaster. 
Eastern  Department: 

"An  officer  under  orders  to  change  station  avails  himself  of  leave  of  absence ; 
can  he  be  granted  the  privilege  to  purchase  ticket  at  one-third  the  regular  one- 
way fare;  later  join  station  to  which  ordei^ed  and  then  claim  mileage  from 
station  at  which  granted  leave  to  new  station?" 

2.  The  general  rule  Is  that  an  officer  under  orders  to  change  station  who 
avails  himself  of  a  leave  of  absence  before  joining  his  new  station  is  entitled 
to  mileage  from  his  old  to  his  new  station.  Army  Regulations  1293.  The 
question  submitted  is  only  of  Importance  where  a  person  travels  In  the  general 
direction  of  his  new  station  at  the  reduced  rate  of  fare.  If  this  results  In 
decreasing  the  cost  of  his  transportation  to  himself  between  his  old  and 
his  new  station  It  would  clearly  mean  that  his  rate  of  mileage  would  be  to 
that  extent  increased,  and  this  it  was  not  the  purpose  of  the  order  of  the 
Railroad  Administration  to  accomplish.  Indeed,  it  would  be  in  violation  of  the 
mileage  statute  act  of  June  12,  1906  (34  Stat.  240,  246),  which  provides  that 
there  shall  be  paid  to  officers  traveling  under  competent  orders  seven  cents  per 
mile  and  no  more.  In  such  cases,  therefore,  no  furlough  fare  certificate  should 
be  issued  to  any  point  from  which  the  cost  of  transportation  to  the  officer's  new 
station  would  be  less  than  from  his  old  to  his  new  station  direct 


ALIENS:  Naturalization  of  Alien  Enemy  in  Army. 

Allen  enemies  in  the  Army  may  be  naturalized  under  section  1,  act  of  Mav  9, 
1918  (40  Stat.  542,  544,  545),  amending  section  4,  act  of  June  29,  1906  (34  Stat 
596).  According  to  the  Bureau  of  Naturalization,  this  may  be  done  under  the 
seventh  subdivision  of  that  section,  but  it  is  the  opinion  of  the  Judge  Advocate 
General  that  it  should  be  done  under  the  eleventh  subdivision. 

014.31.  September  8,  1918. 

ABTICLES  OF  WAB:  Assault  by  Officer  to  Discipline  Soldier. 

An  officer  has  no  right  to  punish,  by  assault,  any  offense  or  dereliction  of 
duty  on  the  part  of  an  enlisted  man.  Such  action  constitutes  an  offense  against 
military  law  and  charges  may  be  preferred  against  the  officer  under  either  the 
ninety-fifth  or  ninety-sixth  article  of  war. 

250.4. 

War  Department  J.  A.  O.  O.,  September  3,  1918.— To  The  Adjutant  GeneraL 

1.  The  preceding  indorsements  and  attached  papers  disclose  the  following 

facts :  About  12 :30  a.  m.,  July  14,  1918,  Second  Lieut  B.,  United  States  Re- 
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serve,  stationed  at  Wilbur  Wright  Field,  Dayton,  Ohio,  In  company  with  two 
other  second  lieutenants,  was  standing  near  the  corner  of  Third  and  Ludlow 
Streets  in  the  city  of  Dayton,  Ohio.  O.,  machinist's  mate,  first  class,  United 
States  Naval  Reserve  Force,  passed  these  officers  and  failed  to  salute.  Lieut. 
B.  called  to  him  and  asked  if  "He  didn't  know  enough  to  salute  an  officer." 
O.  said  that  he  did  not  see  them  and  that  it  was  not  his  intention  to  pass 
without  saluting.  In  a  short  space  of  time,  the  exact  period  not  being  shown, 
O.  again  passed  the  same  three  officers  and  again  failed  to  salute.  Lieut.  B. 
called  to  him  and  asked  what  he  meant  by  refusing  to  salute  him,  and  while 
O.  was  explaining  to  the  three  officers,  Lieut.  B.  struck  him  and  knocked  him  on 
the  sidewalk.  O.  got  up,  walked  into  the  hotel,  and  then  went  about  his  business. 
He  did  not  strike  back  or  attempt  to  defend  himself  in  any  way.  The  only 
known  witnesses  were  the  two  second  lieutenants  who  were  with  Lieut.  B.,  one 
of  whom  is  Second  Lieut.  M.,  Signal  Reserve  Corps,  Aviation  Section.  The 
name  of  the  other  officer  Is  not  given.    The  questions  are : 

(a)  Does  the  conduct  of  Second  Lieut  B.  amount  to  a  breach  of  military 
law? 

ib)  If  so,  under  what  article  of  war  should  the  charge  be  preferred? 

2.  No  officer  has  the  right  to  punish,  by  assault,  any  olTease  or  dereliction 
of  duty  on  the  part  of  an  enlisted  man. 

3.  It  is  the  opinion  of  this  office,  therefore,  that  the  conduct  of  Second  Lieut 
B.,  United  States  Reserve,  as  shown  In  the  statement  attached,  constitutes  an 
offense  against  military  law  and  that  charges  may  be  preferred  under  either 
the  ninety-fifth  or  the  ninety-sixth  article  of  war. 


RANK:  Transfer  of  Enlisted  Men  Without  Loss  of  Grade. 

A  quartermaster  sergeant,  senior  grade.  National  Army,  in  the  Philippines, 
was  in  1917,  relieved  from  duty  and  instructed  to  report  In  the  United  States 
for  active  duty;  he  was  placed  on  duty  with  a  stevedore  training  regiment  and 
requested  transfer  again  to  the  Quartermaster  Corps,  Regular  Army,  as  private. 
The  Acting  Quartermaster  General  recommends  that,  upon  transfer,  he  be  pro- 
moted to  the  grade  of  quartermaster  sergeant.  Quartermaster  Corps,  per- 
manently. By  virtue  of  paragraph  5  of  General  Orders,  No.  73,  War  Depart- 
ment, 1918,  an  enlisted  man  may  be  transferred  from  one  organization  to  an- 
other as  the  interests  of  the  service  require,  and  without  loss  of  grade. 

220.2. 

War  Department,  J.  A.  G.  O.,  September  3,  1918. — To  The  Adjutant  General. 

1.  December  27,  1917,  Q.  M.  Sergt.  (Senior  Grade)  Walter  Barfleld,  on  duty 
in  the  Philippine  Islands,  was  ordered  relieved  from  duty  there  February  15, 
1918,  and  instructed  to  proceed  to  the  United  States,  reporting  upon  arrival 
there  to  the  commanding  officer,  recruit  depot.  Fort  McDowell,  Calif.,  with  a 
view  to  being  placed  on  active  duty  as  captain.  Quartermaster  Officers'  Reserve 
Corps. 

Sergt.  Barfleld  complied  with  this  order  but  was  never  commissioned  In  the 
Reserve  Corps.  He  is  now  on  duty  with  the  Three  hundred  second  Steve- 
dore Training  Regiment,  Camp  Hill,  Newport  News,  Va.,  and  has  requested  his 
transfer  to  the  Quartermaster  Corps,  Regular  Army,  as  private,  with  instruc- 
tions to  report  to  the  commanding  officer,  recruit  depot.  Fort  McDowell,  Calif., 
and  be  held  at  that  depot  for  transportation  to  Manila,  P.  I. 

The  Acting  Quartermaster  General  recommends  that  upon  his  transfer  he  be 
promoted  to  the  grade  of  quartermaster  sergeant,  Quartermaster  Corps,  per- 
manently. 

2.  On  August  7,  1918,  General  Orders,  No.  73,  were  promulgated  by  the  War 
Department  and  provided : 

"  1.  This  country  has  but  one  army — the  United  States  Army.  It  includes 
all  the  land  forces  in  the  service  of  the  United  States.  Those  forces,  however 
raised,  lose  their  identity  in  that  of  The  United  States  Army.  Distinctive  ap- 
pellations, such  as  the  Regular  Army,  Reserve  Corps,  National  Guard,  and 
National  Army,  heretofore  employed  In  administration  and  command,  will  be 
discontinued,  and  the  single  term,  The  Unltetl  States  Army,  will  be  exclusively 
"us^d, 

"  5.  •  ♦  ♦ ;  and  officers  and  enlisted  men  will  be  transferred  from  one 
organization  to  another  as  the  interests  of  the  service  may  require.*' 
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3.  It  is  the  opinion  of  this  office  that  by  virtue  of  the  forej?oing  general  order, 
Q.  M.  Sergt.  (Senior  Grade)  Walter  Barfleld,  Quartermaster  Corps,  National 
Army,  became  quartermaster  sergeant  (senior  grade),  Quartermaster  Corps, 
United  States  Army,  and  subject  to  be  transferred  from  one  organization  to 
another  as  the  Interests  of  the  service  may  require. 


WAR  RISK  INSURANCE :  Deatli  of  Soldier  durins;  Period  of  Suspended  Sen- 
tence of  Dishonorable  Biscbarge. 

.  A  soldier  was  sentenced  to  be  confined  10  years  in  prison  with  dishonorable 
discharge  suspended  until  release.  He  died  of  disease  before  release.  His 
widow  is  entitled  to  the  benefits  of  article  III.  war-risk  insurance  act  (40 
Stat.  398,  405),  providing  for  compensation  for  death  or  disability. 

220.4. 

War  Department,  J.  A.  G.  O.,  September  8, 1918.— To  The  Adjutant  General. 

From  the  papers  in  reference  it  appears  that  Pvt.  L.,  Company  G,  One  hun- 
dred tenth  Infantry,  was  on  April  19,  1918,  found  guilty  of  desertion  by  a 
general  court-martial  and  sentenced  to  be  dishonorably  discharged  the  service, 
to  forfeit  all  pay  and  allowances  due,  or  to  become  due,  and  to  be  confined  at 
hard  labor  at  such  place  as  the  reviewing  authority  might  direct  for  10  years; 
that  the  revle\\ing  authority  approved  the  sentence  and  designated  the  ITnlte<l 
States  Disciplinary  Barracks,  Fort  Leavenworth,  Kans.,  as  the  place  of  con- 
finement, but  suspended  the  execution  of  that  portion  of  the  sentence  adjudging 
dishonorable  discharge  until  the  soldier's  release  from  confinement;  that 
Pvt.  L.  died  in  confinement,  of  pneumonia,  on  May  24,  1918;  and  that  hl.s 
widow  has  filed  claim  for  compensation  under  article  III  of  the  war-risk  insur- 
ance act  of  October  6,  1917  (40  Stat.  398,  405).  Inquiry  Is  made  whether  the 
claim  for  compensation  should  be  allowed. 

In  order  to  entitle  the  widow  of  a  soldier  to  compensation  under  article  III, 
war-risk  Insurance  act,  It  is  necessary  that  the  disease  from  which  the  soldier 
died  be  contracted  while  in  active  service.  In  line  of  duty,  and  be  not  tlie 
result  of  his  own  wilful  misconduct.  There  are  no  facts  stated  from  which 
there  could  be  found  any  casual  connection  between  the  disease  from  which 
Pvt.  L.  died  and  the  misconduct  which  resulted  in  his  confinement  Upon  the 
question  whether  the  disease,  under  these  circumstances,  was  contracted  in 
line  of  duty,  there  is  a  square  conflict  between  the  rulings  of  the  Pension  Office 
and  those  of  this  office.  In  the  Pension  Office  it  is  well  settled  that  a  soldier 
in  confinement  under  sentence  of  a  court-martial  Is  not  In  the  line  of  duty 
during  the  period  of  such  confinement  and  that  his  disease  contracted  while 
in  such  confinement  is  not  contracted  in  line  of  duty.  (Dig.  of  Pensions  and 
Bounty  Land  Decisions,  1897,  pp.  324,  326.)  On  the  other  hand,  it  has  been 
consistently  ruled  by  this  office  that  confinement  pursuant  to  a  sentence  of  a 
court-martial  does  not  necessarily  remove  a  .soldier  from  Une  of  duty.  (Dig. 
Ops.  J.  A.  G.  1912,  pp.  687,  689.)  Judge  Advocate  General  Dunn  stated  the 
ruling  thus: 

"A  soldier  is  not  neces.sarlly  out  of  the  line  of  duty  when  he  Is  In  confinement 
for  a  military  offense,  since  it  Is  a  part  of  his  military  duty  to  submit  to  any 
punishment  imposed  upon  him,  and  his  submitting  to  the  same,  is  in  compliance 
with  a  military  order.  If  therefore  the  injury  within  mentioned  was  really  a 
casualty  of  the  service,  and  not  incurred  by  any  negligence  or  fault  of  the  man 
himself,  I  do  not  think  that  the  fact  that  he  was  at  the  time  under  the  tempo- 
rary sentence  of  an  inferior  court-martial  should  in  any  degree  prejudice  his 
claim.  (41  R.  257.) 
.   Gen.  Lleber  in  adopting  this  decision  said : 

"  The  principle  would  apply  to  confinement  by  general  court-martial  as  well. 
A  disability  incurred  while  in  any  military  confinement  or  arrest  Is  *in  the 
line  of  duty  *  or  not,  according  to  the  facts  of  the  case.  •  ♦  •  If  the 
disability  is  incurred  while  at  work  as  a  prisoner,  It  would  be  In  the  Une  of 
duty,  and  so,  too,  would  it  be  held  if  the  disability  were  simply  the  result  of 
the  confinement,  as,  for  example,  of  rheumatism  contracted  In  confinement, 
and  this,  notwithstanding  the  confinement  is  the  direct  consequence  of  the 
soldier's  unlawful  act.  This  is  believed  to  be  In  accordance  with  established 
practice.*'     (C.  3063.) 

Consequently,  it  must  be  held  on  the  facta  stated  that  the  disease  from  wlilch 
Pvt  L.  died  was  contracted  in  line  of  duty  and  was  not  the  result  of  his  owq 
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wilful  miscondact  Was  it  contractetl  while  he  was  in  active  service?  There  is 
no  doubt  that  Pvt.  L.  was  in  active  service  at  the  time  he  committed  the  offense 
of  desertion,  for  the  record,  General  Courts-Martial  114171,  shows  that  he 
enlisted  June  25,  1917,  and  remained  In  the  service  until  November  7,  1917, 
when  he  went  absent.  He  was  returned  to  military  control  December  30,  1917. 
The  sentence  of  the  court-martial  did  not  have  the  effect  of  discharging  him 
from  the  service.  He  was  not  placed  in  retirement  or  in  the  Reserves.  Article 
III  of  the  war-risk  insurance  act  should  be  construed  as  was  the  gratuity  act 
of  May  11,  1908  (35  Stat.  106,  108).  "A  reasonable  construction  of  it  confers 
the  benefit  whenever  the  soldier  dies  while  in  the  service  generally,  and  sub- 
mitting to  Its  rules  and  regulations,  from  wounds  or  disease  not  the  result 
of  his  own  misconduct"  Moore  v.  United  States  (48  Ct,  Cls.  110).  Therefore 
the  claim  of  the  widow  of  Pvt  L.  should,  in  the  opinion  of  this  office,  be  allowed. 


COMMAND:  Higher  Command;  Pay. 

This  office  knows  of  no  authority  other  than  that  contained  In  the  one  hun- 
dred and  nineteenth  article  of  war  for  the  ordering  of  a  Junior  officer  of  an 
organization  to  take  command  of  such  organization  while  his  senior  officer  is 
present  and  available  for  such  duty.  It  is  evident,  therefore,  that  in  the  present 
case  the  order  relied  on  was  void  and  can  not  be  used  as  the  basis  of  a  claim 
for  increase  of  pay  for  exercising  higher  command. 

241.1. 

War  Department,  J.  A.  G.  O.,  September  4,  1918. — ^To  The  Adjutant  General. 

1.  The  question  presented  is  whether  Maj.  P.,  Three  hundred  eighth  Cav- 
alry, is  entitled  to  increased  pay  for  exercising  higher  command  under  Special 
Orders,  Headquarters  Division  of  Trains,  Eighty-sixth  Division,  dated  January 
14,  1918,  reading  as  follows: 

"1.  Special  Orders.  No.  8,  Division  Train,  Eighty-sixth  Division,  National 
Army,  January  12,  1918,  is  hereby  revoked  and  the  following  is  substituted : 

"2.  Verbal  orders  of  the  commanding  officer  assigning  Capt  P.,  Cavalry, 
National  Army,  to  the  command  of  the  Horsed  Section,  Ammunition  Train, 
Eighty-sixth  Division,  National  Army,  on  September  15,  1917,  are  hereby  con- 
firmed and  made  of  record."  Maj.  P.  explains  that  he  did  not  exercise  command 
In  this  organization  by  virtue  of  seniority,  but  did  so  In  accordance  with  direc- 
tions of  his  superior  officer,  which  he  was  obliged  to  obey.  He  further  explains 
that  the  order  placing  him  in  command  was  necessary  because  "  there  was  at 
least  one  captain  who  was  senior  **  to  him. 

This  office  knows  of  no  authority  other  than  that  contained  in  Articles  of  War 
119,  for  the  ordering  of  a  junior  officer  of  an  organization  to  take  commami  of 
such  organization  while  his  senior  officer  is  present  and  available  for  such  duty. 
It  is  evident,  therefore,  that  in  the  present  case  the  order  relied  on  by  Maj.  P. 
was  void  and  can  not  be  used  as  the  basis  of  a  claim  for  Increase  of  pay  for 
exercising  higher  commands. 


OATH:  Personnel  Adjutant 

The  personnel  adjutant  of  a  unit  (see  G.  O.  No.  60,  W.  D.  1918)  does  not 
come  within  the  description  of  *'  the  adjutant  of  the  command,"  as  used  in  the 
one  hundred  fourteenth  article  of  war,  and  consequently  is  not  competent 
to  administer  oaths  under  tliat  article. 

September  4,  1918. 

013.1. 

Dkab  Sib:  In  response  to  your  inquiry  as  to  whether  the  personnel  adjutant 
has  the  authority  to  administer  oaths  as  the  adjutant,  I  have  to  advise  you  that 
by  the  terms  of  the  one  hundred  fourteenth  article  of  war  "  the  adjutant  of 
any  command  "  is  given  power  "  to  administer  oaths  for  the  purposes  of  the  ad- 
ministration of  military  justice  and  for  other  purposes  of  military  administra- 
tion." At  the  time  of  the  passage  of  this  act  tliere  was  no  such  officer  as  the 
personnel  adjutant.  The  officer  performing  the  functions  of  the  present  per- 
sonnel adjutant  was  known  as  the  personnel  officer.  By  Genei*al  Orders.  No.  60. 
War  Department,  1918,  provision  was  made  for  a  personnel  adjutant  in  addi- 
tion to  the  adjutant  of  the  unit  or  station.  Bach  command  still  has  an  adju- 
tant, and  the  personnel  adjutant  is  designated  not  as  the  adjutant  of  tlie  com- 
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mand  or  unit,  but  as  personnel  adjutant  of  the  unit.  He  does  not  come  within 
the  description  of  the  adjutant  of  the  command  as  useil  in  the  one  Iiundred 
fourteenth  article  of  war,  and,  consequently,  has  no  power  to  administer  oaths. 


OFFICE:  Appointment  to  Medical  Corps,  Based  on  Prior  Service  in  Medical 
Reserve  Corps. 

An  officer  served  actively  more  than  12  yenrs  as  an  officer  of  the  Medical 
Reserve  Corps  and  of  the  Medical  Section  of  the  Officers'  Reserve  Corps,  and 
while  still  holding  a  commission  in  the  last-named  service  received  a  commis- 
sion in  the  Medical  Reserve  Corps  of  the  National  Army,  where  he  has  been 
on  active  duty  as  lieutenant  colonel  up  tO  and  including  July  9,  1918.  He  is 
elip^ble  for  appointment  as  first  lieutenant  in  the  Medical  Corps  of  the  Regular 
Army  under  section  10,  national -defense  act  (39  Stat.  166,  171),  as  amended  by 
act  of  July  9,  1918  (40  Stat.  845,  889).  This  Is  true  although  this  amendment 
requires  that  the  appointee  shall  be  an  officer  of  the  Meilical  Reserve  Corps  on 
July  9,  1918,  whereas  the  said  Corps  ceased  to  exist  June  3,  1917.  (Sec.  37, 
national-defense  act,  39  Stat.  166,  189.)  Construing  the  statute  so  as  to  give 
it  reasonable  interpretation,  it  Is  held  that  the  officer's  commission  In  the  Medi- 
cal Reserve  Corps  was  merged  in  his  National  Army  counnlssion  rather  than 
annihilated,  and  he  is  therefore  to  be  regarded  as  still  Included  In  the  term 
"  officer  of  the  Medical  Reserve  Corps  "  as  used  in  the  amendment. 

210.1 

War  Department,  J.  A.  G.  0.,  September  4,  1918.— To  The  Adjutant  General. 

1.  Subsequent  to  the  year  1898  Lieut.  Col.  H.,  Medical  Reserve  Corps,  Na- 
tional Army,  had  had  about  13t^  years  of  active  service  as  an  officer  of  the 
Medical  Reserve  Corps  and  of  the  Medical  Section  of  the  Officers*  Reserve  CJorps, 
and  on  June  17,  1918,  was  on  active  duty  in  the  latter  Corps  with  the  rank  of 
major.  On  June  18,  1918,  he  accepted  his  present  commission  as  lieutenant 
colonel  In  the  Medical  Reserve  Corps  of  the  National  Army,  and  continues  to 
hold  that  commission  at  the  present  time.  The  specific  question  presented  is 
whether  Lieut.  Col.  H.  Is  eligible  for  apix)lntment  as  first  lieutenant  in  the 
Medical  Corps  of  the  Regular  Army  under  the  provisions  of  the  act  of  July  9, 
1918  (40  Stat.  845,  889),  amending  section  10,  national-defense  act  (39  Stat 
166,  171). 

2.  The  amendment  referred  to  is  as  follows : 

"  That  any  person  who  at  the  time  of  the  approval  of  this  Act  shall  be  and 
has  been  an  officer  of  the  Medical  Reserve  Corps,  or  contract  surgeon,  on  active 
duty  for  twelve  years  subsequent  to  eighteen  hundred  and  ninety-eight  shall  be 
eli^ble  for  appointment  as  first  lieutenant  in  the  Medical  Corps,  subject  to 
examination." 

On  August  6,  1918,  this  office  received  a  communication  from  Lieut  Col.  H. 
wherein  he  Inquired  whether  an  officer  of  the  Medical  Reserve  Corps  who  had 
rendered  the  12  years  of  service  defined  in  said  amendment,  but  who  was  on 
the  inactive  list  on  June  3,  1916,  would  be  entitled  to  such  benefit  as  Is  con- 
ferred by  the  act.  I  answered  that  he  would,  provided  he  was  still  an  officer 
of  the  Medical  Reserve  Corps  on  July  9, 1918.  (Ops.  J.  A.  G.  ante,  p.  648,  Aug.  6, 
1918.)  The  question  now  presented  is  based  upon  an  entirely  different  state 
of  facts ;  and  the  answer  to  the  former  question  is  not  necessarily  conclusive  of 
the  question  now  presented. 

The  amendment  above  quoted  belongs  to  that  class  of  remedial  statutes  in- 
tended to  confer  a  benefit  for  services  previously  rendered,  and  therefore 
every  doubt  must  be  resolved  in  favor  of  the  party  w^hich  Congress  intended 
to  reward.  The  statute  uses  the  expression  **  Medical  Reserve  Corps."  The 
Medical  Reserve  Corps  ceased  to  exist  on  June  3,  1917.  (Sec.  37,  national- 
defense  act,  39  Stat  166,  389.)  If  we  construe  the  statute  literally,  none  but 
contract  surgeons  can  show  eligibility  for  appointment  under  the  act.  Without 
question  we  must  say  that  Congress  intended  to  include  the  members  of  the 
Meilical  Section  of  the  Officers*  Reserve  Corps.  But  we  can  go  further  and 
say  that  Congress  intended  to  include  persons  holding  commissions  in  the  addi- 
tional forces  provided  for  by  the  selective-draft  act  of  May  18,  1917  (40  Stat 
76,  82)  who  came  into  these  forces  directly  from  the  Medical  Section  of  the 
Officers'  Reserve  Corps. 

Aside  from  officers  in  the  Medical  Department  of  these  additional  forces, 
contract  surgeons  and  members  of  the  Medical  Section  of  the  Officers*  Reserve 
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Corps  were  the  only  persons  who  could  perform  In  the  Army  service  of  like 
character  to  that  perforrae<l  by  medical  officers,  and  are  the  only  persons  con- 
nected with  the  Medical  Department  who  could  be  regarded  as  qualified  for 
appointment  as  officers  In  the  Medical  Corps  of  the  Regular  Army.  I  think 
it  is  very  clear  that  Congress  intended  to  reward  by  this  amendment  all 
p<Tsons  then  connected  with  the  Medical  Department  who  had  given  to  the 
Army  12  years  of  service  of  the  character  described  by  the  ainendment.  The 
only  question  is  whether  Congress  used  such  language  in  expressing  this  intent 
as  will  permit  the  intent  to  be  carried  out. 

By  the  third  paragraph  of  section  1,  selective  draft  act,  approved  May  18, 
1917,  stipra^  Congress  provided  that  members  of  the  Officers*  Reserve  Corps 
might  be  ordered  to  temporary  duty  or  might  be  appointed  and  commissioned 
as  officers  in  the  National  Army.  That  their  appointment  as  officers  of  the 
National  Army  terminated  their  commissions  in  the  Officers*  Reserve  Corps 
was  held  by  this  office  on  August  30,  1917  (1  Ops.  J.  A.  G.  121).  This  holding 
was  based  solely  upon  the  ground  that  the  two  commissions  were  Incompatible 
and  that  Congress  had  not  made  special  provision  for  the  retention  of  the 
original  commissions,  as  was  done  in  the  case  of  commissioned  officers  of  the 
Regular  Army  by  section  8  of  the  selective  draft  act.  But  this  decision  still 
•leaves  open  the  question  whether  rights  acquired  and  held  under  the  Reserve 
Corps  commission  necessarily  die  with  that  commission. 

Under  the  facts  stated,  Col.  H.'s  qualification  for  appointment  In  the  National 
Army  was  based  upon  his  Reserve  Corps  commission.  His  passage,  therefore, 
from  an  office  in  the  Reserve  Corps  to  an  office  in  the  National  Army  was,  in 
part,  by  force  of  the  rights  held  under  the  Reserve  Corps  commission.  I  think, 
therefore,  that  the  Reserve  Corps  commission,  though  "  terminated  "  as  such 
by  his  acceptance  of  a  commission  in  the  National  Army,  was  not  annihilated, 
hut  was  merged  in  the  National  Army  commission,  and  that  thus  the  rights 
possessed  under  the  Reserve  Corps  commission,  at  least  those  which  would 
render  him  eligible  for  appointment  in  the  Regular  Army,  are  retained  by  him 
under  his  National  Army  commission,  and  that  by  virtue  thereof  he  is  to  be 
considered  as  being  included  in  the  term  "  officer  of  the  Medical  Reserve 
Corps"  as  used  in  the  aforesaid  statute.  To  hold  otherwise  is  to  say  that 
C/ongress  Intended  an  unjust  result  and  an  absurd  result,  for  it  is  both  unjust 
and  absurd  to  say  that  a  person  who,  having  performed  the  specified  service, 
continued  in  the  Reserve  Corps  in  an  inactive  status  up  to  July  9,  1918,  should 
be  rewarded  for  past  services  and  that  a  person  who,  having  performed  a  like 
service,  continued  in  the  Reserve  Corps  up  to  June  17,  1918,  and  then,  at  the 
call  of  his  country  to  a  higher  duty,  accepted  a  commission  for  which  he  was 
expressly  declared  by  act  of  Congress  to  be  qualified  by  virtue  of  his  Reserve 
Corps  commission,  should  thereby  be  barred  from  a  like  reward. 

"  Nothing  is  better  settled  than  that  statutes  should  receive  a  sensible  con- 
struction, such  as  will  effectuate  the  legislative  intention,  and,  if  possible,  so 
as  to  avoid  an  unjust  or  an  absurd  conclusion."  Lau  Ow  Beta  v.  United 
States  (144  U.  S.  47,  59). 

"  The  reason  of  the  law.  as  indicated  by  its  general  terms,  should  prevail 
over  its  letter,  when  the  plain  purpose  of  the  act  will  be  defeated  by  strict 
adherence  to  its  verbiage."    Pickett  v.  United  States  (216  U.  S.  456,  461). 

In  Church  o/  the  Holy  THnity  v.  United  States  (143  U.  S.  457,  460)  the 
court  quoted  with  approval  from  State  v.  Clark  (29  N.  J.  96-99)  : 

"  If  a  literal  construction  of  the  words  of  a  statute  be  absurd,  the  act  must 
be  so  construed  as  to  avoid  the  absurdity.  The  court  must  restrain  the  words. 
The  object  designed  to  be  reached  by  the  act  must  limit  and  control  the  literal 
import  of  the  terms  and  phrases  employed," 

In  United  States  v.  Kirby  (74  U.  S.  482,  486),  the  court  said : 

"  All  laws  should  receive  a  sensible  construction.  General  terms  should  be 
so  limited  in  their  application  as  not  to  lead  to  injustice,  oppression  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed  that  the  legislature 
intended  exceptions  to  its  language  which  would  avoid  results  of  this  char- 
acter.   The  reason  of  the  law  in  such  cases  should  prevail  over  its  letter.** 

The  aforesaid  quotations  from  the  Supreme  Court  of  the  United  States  are 
from  opinions  dealing  with  penal  statutes,  wiiere  the  rule  of  strict  construction 
ifi  applicable.  Therefore,  although  the  statutes  considered  in  these  cases  have 
li  tie  or  no  resemblance  to  the  statute  now  before  us,  it  would  seem  that  no 
rcmson  could  be  presented  for  applying  to  the  statute  before  us  a  loss  liberal 
construction  than  was  applied  to  penal  statutes  by  the  Supreme  Court  in  the 
cases  cited. 
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3.  I  conclude  that  Lieut.  Co\.  H.,  on  his  showing  that  he  perfonuetl  12  years 
of  active  duty  as  an  otticer  of  the  old  Medical  Ilei<erve  (Jorps  and  as  an  officer  in 
the  Medical  Section  of  the  OfDcers*  Reserve  Corps,  suljijequent  to  the  year  1898, 
and  that  on  June  17,  1918,  he  was  still  a  member  of  the  Medical  Section  of  the 
Officers'  Reserve  Corps  and  on  active  duty  as  such,  and  that  on  July  18,  1918. 
while  still  holding  his  commission  in  the  Medical  Section  of  the  Otncers*  Reserve 
Corps  he  received  and  accepted  a  commission  In  the  Medical  Depai-tment  of 
the  National  Army  and  immediately  entered  upon  duty  under  such  commission 
and  continued  upon  duty  under  such  commLssion  up  to  and  indudiug  the  ninth 
day  of  July,  1918,  will  be  eligible,  by  viiliie  of  tl)e  provisions  of  the  amendment 
to  section  10,  national  defense  act,  al>ove  quoted,  for  appointment  as  tirst  lieu- 
tejiant  in  the  Medical  Corps  of  the  Regular  Army,  subject  to  examination. 


PAT  AND  ALLOWANCES:  Mileage;  Travel  on  Pass. 

When  an  officer  on  duty  travels  on  a  railroad  pass  over  a  road  which  is 
under  the  control  of  the  United  States  Railroad  Administration,  there  should 
be  deducted  from  the  statutory  rate  of  seven  cents  jx^r  mile,  three  cents  per  mile, 
the  same  as  when  transportation  Is  furnished  by  the  Quartermaster  Corps. 

245.6. 

War  Department,  J.  A.  G.  O..  September  4,  1918.— To  The  Adjutant  General. 

1.  The  question  In  this  case  is  whether  Maj.  Jenks  B.  Jenkins,  who,  in  July, 
1918,  as  a  member  of  the  lingineer's  Reserve  C!orps,  was  ordered  to  proceed 
from  Azalea,  N.  C.,  to  Washington,  D.  ('.,  and  return  in  connection  with  the 
construction  of  tlie  Azalea  General  Hospital,  is  entitled  to  mileage  at  the  rate 
of  seven  cents  per  mile  for  the  travel,  or  whether  three  cents  per  mile  should  be 
deducted,  in  view  of  the  fact  that  he  was  furn!she<l  a  railroad  pass  for  the 
travel.  MaJ.  Jenkins  explains  that  transportation  was  furnished  **  by  authority 
of  the  Interstate  Commerce  Connnission  over  the  Southern  Railway  by  the 
Baltimore  &  Ohio  Railroad  Co./'  of  which,  he  says,  he  is  an  officer  *'  fnrloughed 
in  military  service." 

2.  In  view  of  the  pre.sent  relations  of  the  railroads  to  the  Government,  It  is 
the  opinion  of  this  office  that  where  an  officer  travels  on  a  railroad  pass  over  a 
road  which  Is  under  the  control  of  the  United  States  Railroad  Administration, 
there  should  be  deducted,  from  the  statutory  rate  of  seven  cents  per  mile,  three 
cents  i)er  mile,  the  same  as  when  transportation  Is  furnished  by  the  Quarter- 
master Corps. 


CONTRACTS:  Approval  of  the  Secretary  of  War. 

The  approval  of  the  Secretary  of  War,  either  directly  or  Indirectly  given, 
is  necessary  to  the  validity  of  any  contract  relating  to  the  purchase  of  sup- 
plies or  services  for  any  military  deimrtment  of  the  Government.  Until  such 
approval  is  obtained,  any  paper  or  writing  evidencing  the  understanding  of 
tlie  parties  Is  merely  an  Initiatory  step  to  the  making  of  a  valid  contract  This 
view  finds  Judicial  supiwrt  In  Pai^h  v.  United  titatcft  (8  Wall.  480.  490). 
Where  a  contract  Is  subject  to  approval  of  a  superior  authority,  such  approval 
is  a  condition  precedent  to  its  legal  effect.  Monroe  v.  United  States  (184 
U.  S.  524)  ;  Darraugh  v.  United  States  (8.3  Ct.  Cls.  377).  For  statute  law,  see 
Revised  Statutes,  section  3714;  act  of  May  10,  1918  (40  Stat.  548);  act  of 
July  9,  1918  (40  Stat.  845,  850).  See  also  Opinions  of  the  Judge  Advocate  (Gen- 
eral, 1G1.5,  January  19,  1918. 

160.  Septembphi  5,  1918. 

r Memorandum  for  the  Assistant  Secretary  of  War.] 

Subject:  Is  the  Secretary  of  War  required  under  the  statute  law  to  approve 
certain  public  contracts? 

1.  The  communication  of  the  A.ssl8tant  Secretary  of  War,  under  date  of 
August  30,  1918,  submits  for  decision  the  following  question : 

"  Under  the  statute  law  is  the  approval  of  the  Secretary  of  W^r  neceasary 
to  projects  or  contracts  involving  construction  work  or  installation  of  equip- 
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ment  which  maj'  be  either  (1)  pnrtlally  or  (2)  completely  amortized  by  the 
Goveminent?  In  the  first  case  title  remaining  in  the  contractor;  in  the  second 
title  passing  to  the  Government  at  once  or  at  the  end  of  the  contract?  " 

Z.  The  statute  law  on  the  subject  of  contracts  and  their  approval  by  the 
Secretary  of  War  contains  the  following  provisions : 

••All  purchases  and  contracts  for  supplies  or  services  for  the  military  and 
naval  service  shall  be  made  by  or  under  the  direction  of  the  chief  officers  of  the 
Departments  of  War  and  of  the  Navy,  respectively."     <R.  S.  sec.  3714.) 

And  the  proTisions  of  the  act  of  May  10,  1918  (40  Stat.  548),  which  reads 
as  follows: 

"  That  during  the  existing  emergency  the  President  t>e,  and  he  hereby  is, 
authorized,  in  his  discretion,  and  upon  such  terms  as  he  shall  deem  expedient, 
through  the  head  of  any  executive  department,  to  sell  any  supplies,  materials, 
equipment  or  other  property  heretofore  or  hereafter  purchased,  acquired,  or 
manufactured  by  the  United  States  in  conne(*tion  with,  or  incidental  to,  the 
prosecution  of  the  war,  to  any  person,  partnership,  association,  or  corporation, 
or  to  any  foreign  State  or  €k>vernuient  engaged  in  war  against  any  Government 
with  which  the  United  States  is  at  war;  and  any  moneys  received  by  the 
United  States  as  the  proceeds  of  any  such  sale  shall  be  covered  into  the 
Treasury  of  the  United  States  and  a  full  report  of  the  same  shall  be  forth- 
with submitted  to  Congress." 

Also  act  of  July  9, 1918  (40  Stat.  845,  850)  : 

"That  the  Preisident  be,  and  he  hereby  is,  authorized,  through  the  head  of 
any  executive  department,  to  sell,  upon  such  terms  as  the  head  of  such  de- 
partment shall  deem  expedient,  to  any  person,  partnership,  association,  cor- 
poration, or  any  other  clepartment  of  the  Government,  or  to  any  foreign  State 
or  Grovernment,  engaged  In  war  against  any  Government  with  which  the  United 
States  is  at  war,  any  war  supplies,  material  and  equipment,  and  any  by-products 
thereof,  and  any  building,  plant  or  factory,  acquired  since  April  sixth,  nineteen 
hundred  and  seventeen,  including  the  lands  upon  which  the  plant  or  factory 
may  be  situated,  for  the  production  of  such  war  supplies,  materials,  and  equip- 
ment which,  during  the  present  emergency,  may  have  or  may  hereafter  be 
purchased,  acquired,  or  manufactured  by  the  United  States." 

3.  It  is  the  opinion  of  this  office,  based  upon  the  statutes  quoted,  tliat  the 
approval  of  the  Secretary  of  War  or  some  officer  under  his  direction  is  neces- 
sary to  the  validity  of  the  contracts  mentioned  in  the  Assistant  Secretary's 
question.  We  can  not  do  better  than  quote  from  a  recent  opinion  of  this 
office  (Ops.  J.  A.  G.  161.5,  Jan.  19,  1918)  as  follows: 

"  While  under  the  clear  meaning  of  section  3714,  supra,  the  Secretary  of 
War  is  the  source  of  all  authority  In  all  branches  of  the  Military  Establish- 
ment, sound  administration  would  seem  to  dictate  that  any  contract  relating 
to  supplies  or  services  for  the  Military  Establishment  should  be  made  only 
by  order  of  and  under  the  direction  of  the  chief  of  the  bureau  of  the  War 
Department  directly  affected.  It  is  uniformly  held  that  where  a  contract 
is  subject  to  the  approval  of  a  superior  authority  such  am>roval  is  a  con- 
dition precedent  to  its  legal  eflEe<*t.  Monroe  v.  United  Stai€$  (184  U.  S.  524) ; 
Darragh  v.  United  States  (33  Ct.  Cls.  377.) 

"  In  fact,  the  approval  of  the  Secretary  of  War,  either  directly  or  indirectly 
given,  ia  necessary  to  the  validity  of  any  contract  relating  to  the  purchase 
of  supplies  or  services  for  tlie  military  department  of  the  Government.  Until 
such  approval  is  obtained,  any  paper  writing,  evidencing  the  understanding 
of  the  parties,  is  merely  an  initiatory  step  to  the  making  of  a  valid  contract. 
This  view  finds  Judicial  support  In  Parish  et  al.  v.  United  States  (8  Wall.  489, 
490).' 


it 


CONTBACTS:  Corporation  Serving  Ooyernment  not  Eutitled  to  Frau](ed 
Envelope  Privilege. 

The  law  regulating  the  use  of  franked  envelopes  is  the  act  of  Mnrch  31,  1.S77 
(2<)  Stat.  355,  3G2),  as  amended  by  section  3  of  the  act  of  July  5,  1894  (23  Stat. 
1.56,  158).  Tlieir  use  is  restricted  exclusively  to  Government  business  as  carrie*! 
on  by  its  officers  and  agents.  **  It  is  not  proi>er  to  furnish  such  envelopes  to  n 
contractor  with  the  Government  or  to  a  prospective  bidder  to  be  used  to  .send  in 
the  mails  free  of  postage  matter  concerning  the  business  of  the  coutnu  tor  or 
bidder  with  the  Government.*' 


732  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ABMY. 

811.1. 

September  5,  1918. 

(Memorandum  (or  the  Secretary  of  War.] 

Subject :  The  use  of  frankeii  Wnr  Department  envelopes  by  the  Carroll  Electric 
Go.  in  returning  signed  vouchera  to  the  War  Department. 

1.  The  law  regulating  the  use  of  the  franked  envelope  Is  the  act  of  March  3, 
1879  (20  Stat.  355,  362).  as  amended  by  section  8  of  the  act  of  July  5,  1884  (23 
Stat.  156,  158).  The  law  permits  the  use  of  penalty  envelopes  in  matters  only 
which  relate  exclusively  to  the  business  of  the  Government  of  the  United  States 
as  carried  on  by  its  officers  and  agents. 

2.  The  Carroll  Electric  Co.  in  returning  the  regular  vouchers  of  the  War 
Department  acts  solely  In  its  own  capacity  and  for  its  own  interests,  and  is  in 
no  sense  an  "  officer  "  or  "  agent "  of  the  Government  of  the  United  States  in  so 
doing. 

The  subject  matter  is  fully  covered  by  the  circular  of  the  Third  Assistant 
Postmaster  General,  dated  April  25, 1918,  as  follows: 

"  It  appears  from  information  before  this  office  that  penalty  envelopes  of  the 
War  Department  are  furnished  prospective  bidders  by  the  United  States  Engi- 
neer Officer,  United  States  Army,  519  Canal  Street,  New  Orleans,  La.,  to  transmit 
in  the  mails  proposals  free  of  postage. 

"In  this  connection  I  have  to  say  that  the  law  embodied  in  section  496,  Postal 
Laws  and  Regulations,  governing  the  furnishing  of  penalty  envelopes  by 
officers  of  the  Government  reads  in  part  as  follows:  *Any  department  or 
officer  authorized  to  use  the  penalty  envelopes  may  inclose  them  with  return 
address  to  any  person  or  persons  from  or  through  whom  official  information  is 
desired,  the  same  to  be  used  only  to  cover  such  official  information  and  Indorse- 
ments relating  thereto.' 

**  It  win  be  observed  from  the  foregoing  that  it  is  proper  for  a  department  or 
officer  of  the  Government  to  furnish  penalty  envelopes  only  to  such  private 
persons  *  through  whom  official  Information  is  desired,  the  same  to  be  used  only  to 
cover  such  official  information  and  Indorsements  relating  thereto,'  and  therefore 
it  follows  that  It  is  not  proper  to  furnish  such  envelopes  to  a  contractor  with  the 
Government  or  to  a  prospective  bidder  to  be  used  to  send  in  the  malls  free  of 
postage  matter  concerning  the  business  of  the  contractor  or  bidder  with  the 
Government" 

3.  It  is  the  opinion  of  this  office  that  there  is  no  provision  by  which  the  use 
of  franked  envelopes  for  the  return  of  the  signed  vouchers  of  the  War  Depart- 
ment could  be  justified. 

OOYERNMENT  AGENCIES:  GoTernment  Telephone  in  Private  Besidenee. 

Section  7  of  the  act  of  August  23,  1912  (37  Stat.  360,  414),  provides  that  no 
appropriation  shall  be  expended  for  telephone  service  in  any  private  residence 
or  private  apartment  except  for  long-distance  Government  business.  See  opinion 
of  this  office  of  October  4,  1912,  paragraph  825,  Manual  for  the  Quartermaster 
Corps.  If,  as  a  means  of  communication  between  a  Government  hospital  and  a 
building  used  for  nurses'  quarters,  telephone  service  is  necessary  for  the  trans- 
action of  public  business,  and  its  use  is  limited  strictly  to  Government  business, 
it  may  legally  be  installed  In  some  portion  of  such  building  set  aside  as  a  public 
office. 

483.2. 

War  Department,  J.  A.  G.  O.,  September  5,  1918.— To  The  Adjutant  General. 

1.  In  connection  with  a  nnjuest  for  the  installation  of  telephone  service  in  a 
rented  private  residence  used  as  quarters  for  nurses  on  duty  at  General  Hos- 
pital No.  12,  Biltnwre,  N.  C,  request  is  made  by  the  Chief  Signal  Officer  that 
the  opinion  of  this  office,  of  October  4,  1912,  as  reportwl  In  paragraph  825, 
Manual  for  the  Quartermaster  Corps,  •*  be  mollified  to  authorize  the  furnishing 
of  necessarv  telephone  service  In  this  and  similar  cases." 

2.  Section  7  of  the  act  of  August  23,  1912  (37  Stat  360,  414),  provides  that  no 
appropriation  "  shall  be  expended  for  telephone  service  installed  in  any  private 
residence  or  private  apartment  or  for  tolls  or  other  charges  for  telephone  service 
from  private  resiliences  or  private  apartments,  except  for  long-distance  telephone 
tolls  requireil  strictly  for  the  public  business." 
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In  Its  opinion  of  October  4,  1912,  mentioned  above,  this  office  lield  tliat  "  tele- 
phone service  in  quarters  occupied  as  private  residences  or  apartments  by 
officers  of  the  Army  can  not  be  paid  for  from  public  funds,  whether  such  quarters 
are  owned  or  leased  by  the  Government  or  are  rented  by  officers  on  a  commuta- 
tion basis." 

3.  It  appears  from  the  papers  in  the  present  case  that  the  building  in  which 
it  is  proposed  to  install  a  telephone  is  about  one  mile  from  the  hospital,  and  the 
quartermaster  at  the  general  hospital  states  that  in  his  judgment  public  tele- 
phone service  "  amounts  to  an  absolute  necessity."  If  a  telephone  in  the  build* 
ing  is  necessary  for  the  proper  transaction  of  public  business,  as  a  means  of 
communication  between  the  hospital  and  the  nurses*  quarters,  it  Is  the  view  of 
tJiis  office  that  it  may  legally  be  installed  in  some  portion  of  the  building  set 
aside  as  a  public  office  and  not  occupied  by  any  person  as  quarters.  Its  use 
should  be  limited  strictly  to  the  transaction  of  Government  business. 


INSIGNIA  OF  MERIT :  Spanish  Campaign  Badge  and  Badge  of  Cuban  Oeeu- 
pation. 

Spanish  campaign  badges,  under  subparagraph  c  of  paragraph  1,  General 
Orders,  No.  129,  War  Department,  1908,  are  allowed  for  military  service  on  the 
high  seas  to  or  ashore  in  Cuba,  between  May  11,  1898,  and  July  17,  1898 ;  Porto 
Rico  between  July  24,  1898,  and  August  13,  1898;  and  the  Philippine  Islands 
between  June  30,  1898,  and  August  16,  1898.  Under  General  Orders,  No.  40, 
War  Department,  1915,  paragraph  1,  it  is  provided  that,  by  authority  of  the 
President,  a  service  badge  with  a  ribbon  will  be  issued  to  officers  and  enlisted 
men  who  were  in  the  military  service  of  the  United  States  on  June  28,  1915,  or 
at  any  time  thereafter,  and  who  served  in  Cuba  with  the  army  of  Cuban  occu- 
pation between  July  18, 1898,  and  May  20,  1902. 

210.5. 

September  5, 1918. 

Second  Development  Bureau. 

Sir  :  Your  letter  of  the  28th,  with  the  request  for  an  opinion  as  to  what  badge 
you  are  entitled  to  wear  by  virtue  of  the  fact  that  you  were  In  CoL  Pettlt*s 
force  of  United  States  Volunteer  Infantry  in  1898,  and  landed  in  Cuba  in  October 
of  that  year,  is  received. 

Subparagraph  c  of  paragraph  1,  General  Orders,  No.  129,  War  Department, 
1908,  provides : 

"  Spanish  campaign  badge :  For  service  on  the  high  seas  en  route  to  or  ashore 
in— 

"  Cuba,  between  May  11, 1898,  and  July  17, 1898. 

"  Porto  Rico,  between  July  24,  1898,  and  August  13,  1898. 

"  Philippine  Islands,  between  June  30,  1898,  and  August  16,  1898. 

Service  on  a  United  States  Army  hospital  ship  en  route  to  or  in  the  imme- 
diate vicinity  of  Cuba,  Porto  Rico,  or  the  Philippine  Islands,  between  the  dates 
specified,  constitutes  service  for  which  the  Spanish  campaign  badge  may  be 

Issued 

Prom  the  statement  contained  in  your  letter  you  would  not  be  entitled  tp  a 
Spanish  campaign  badge,  because  you  were  not  In  Cuba  or  on  a  hospital  ship  In 
the  vicinity  of  or  approaching  that  Island  between  the  dates  specified  In  the 
order.    However,  General  Orders,  No.  40,  War  Department,  1915,  paragraph  1, 

provides : 

"  By  authority  of  the  President,  a  service  badge  with  riblwn  will  be  Issued  to 
officers  and  enlisted  men  who  were  in  the  military  service  of  the  United  States 
on  June  28,  1915,  or  at  any  time  thereafter,  and  who  served  as  officers  or  en- 
listed men  in  Cuba  with  the  army  of  Cuban  occupation  between  July  18,  1898, 
Jin«l  May  20,  1902."  ^    ^        ^    ^  ^  ^  ^ 

Under  this  provision  you  would  be  entitled  to  a  badge  of  the  army  of  Cuban 

occupation.  

OFFICERS:  Holding  Civil  Office  While  on  Army  Active  List. 

The  Attorney  General  of  the  United  States  (22  Ops.  Atty.  Gen.  88),  has  ruled 
that  Revised  Statutes,  se<.^tion  1222,  prohibiting  aqy  officer  on  the  active  list  from 
holding  any  civil  office,  applies  only  to  Regular  Army  officers.    It  does  not  apply 
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• 

to  other  offioers  of  the  United  States  Army.  If  the  State  law  forbids  Ai-niy 
officei's  holding  Sti)te  offices,  then  the  State  offices  must  be  relinquished,  as  the 
Governmeut  hsm  the  imramount  riglit  to  their  services.  But,  except  for  the 
Hegular  Army  officers,  this  Is  a  question  of  local,  not  Federal,  law.  (Ops. 
J.  A.  G.  64-312.1,  Aug.  29,  1917.) 

210.4. 

Septkmber  5,  1918. 

Gbntlemen  :  Your  communication  of  the  2dth  ultimo,  relative  to  the  meaning 
and  ei¥ect  of  Revised  Statutes,  section  1222,  has  been  duly  received.  You  ask 
whether  this  statute  ai)plies  '*  to  officei*s  who  hold  State  or  town  offices,  such  as, 
for  example,  members  of  State  legislatures.  Justices  of  the  pea'ce,  moderators  of 
town  meetings,  or  members  of  school  committees." 

The  Attorney  General  of  the  United  States  (22  Ops.  Atty.  Gen.  88)  held  that 
this  section  applies  only  to  officers  of  the  Regular  Army.  In  the  course  of  that 
opinion  it  was  specifically  stated  tliat  section  1222,  supra,  could  not  refer  to 
officers  of  the  voluntary  Army  who,  unlike  those  of  the  Regular  Army,  have  not 
selected  the  military  service  for  a  profession,  and  who  expect  to  return  to  civil 
life  at  the  termination  of  the  war.  And  in  an  ojiinlon  by  this  office,  under  date 
of  August  29, 1917  (Ops.  J.  A.  G.  64-312.1),  it  was  held  that  section  1222  did  not 
apply  to  officers  of  the  National  Array,  and  In  the  course  of  the  opinion  it  was 
said: 

*•  If  these  gentlemen  (referring  to  certain  officers  of  the  National  Army  who 
were  holding  office  as  members  of  the  legislature  of  Texas  while  holding  said 
commissions)  have  been  commissioned  in  the  Army  of  the  United  States,  the 
Oovemment  has  the  paramount  right  to  their  ser\ices,  and  if  it  be  that  the 
law  of  the  State  of  Texas  should  prohibit  such  an  officer  of  the  Army  from  hold- 
ing a  State  office,  the  latter  wouW,  of  course,  he  the  office  to  be  relinquished. 
Whether  or  not  such  an  officer  may  hold  an  office  In  the  State  of  Texas  is  a 
question  of  local  and  not  Federnl  law." 

You  will  therefore  observe  that  whether  State  and  other  local  officers  may 
qualify  as  such  Is  purely  a  question  of  State  law  and  one  with  which  the  Federal 
Government  is  not  concerned. 


OFFICERS:  Qaallflcatlon;  Prior  Dishonorable  Discharge  from  Navy. 

A  man  dishonorably  discharged  from  the  United  States  Navy  and  thereafter 
drafted  into  the  Army  may  be  admitted  to  an  officers'  training  school  if  his  com- 
manding officers  recommend  him  as  eligible,  and  may  obtain  whatever  commis- 
sion his  services  at  the  camp  and  hlB  application  to  duty  entitle  him.  Men  who 
have  separated  from  the  service  under  a  cloud  of  one  kind  or  another  should 
not  be  debar re<l  on  that  account  from  consideration  for  military  service  in  a 
commissioned  grade.  The  question  resolves  Itself  ultimately  into  one  of  sound 
and  impartial  military  administration,  involving  always  the  exercise  of  a  wise 
and  reasonable  discretion  on  the  i^irt  of  thckse  charged  with  the  duty  of  select- 
ing and  recommending  men  to  attend  the  Central  Officers*  Training  School. 

210.1. 

SEPTKaCBFJI  5,  1918. 

From:  Judge  Advocate  General,  Washington,  D.  O. 

To :  Cauip  Judge  Advocate,  Camp  Jackson. 

Subject:  Eligibility  for  officers'  training  school  of  drafted  man  who  was  dis- 
honorably discharged  from  the  United  States  Navy. 

1.  Your  letter  of  the  thirty-first  ultimo  inquiring  whether  Pvt.  N.,  Company  C, 
Second  Provisional  Regiment,  One  hundred  fifty-sixth  Depot  Brigade,  dis- 
honorably discharged  from  the  United  States  Nav>',  September  7,  1912,  can  be 
properly   recommended   as  eligible  to  attend  the  Central  Officers*  Training 

ScluK)l,  Infnntry  Section.  You  state  that  his  services  have  been  satisfSactory, 
tliat  he  *' appears  to  be  qualified  for  admission,"  and  that  his  commanding 
officers  "  are  disposed  to  recommend  him  for  admls-sion  to  the  Central  Officers' 
Training  School,  but  refrain  from  doing  so  because  he  has  been  dishonorably 
discharged  from  the  United  States  Navy.  His  discharge  from  the  United 
States  Navy  appears  to  be  the  only  obstacle  to  his  admission  to  the  officers* 
ti'nining  school." 

2.  In  an  opinion  by  this  office,  under  date  of  November  7,  1917  (Ops.  J.  A.  G. 
210.11),  involving  a  somewhat  similar  question,  it  was  said: 
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•*  The  second  qnestion  which  the  gituation  presents  is  as  to  the  policy  of  the 
department  with  reference  to  recommissloning  men  who  have  previously  left 
the  service  under  a  cloud  of  one  kind  or  another.  Personally,  I  do  not  believe 
that  the  War  Department  Is  Justitled  in  laying  down  the  hard  and  fast  rule  that 
an  officer  once  found  to  be  lacking  In  some  particular  and  separated  from  the 
service  by  reason  thereof,  should,  In  time  of  war,  be  debarred  from  considera- 
tion for  military  service  in  a  commissioned  grade.  I  think  that  the  only  safe 
rule  to  adopt  is  one  requiring  that  each  case  be  considered  on  its  merits,  and 
that  an  opportunity  for  redemption  should  be  accoitled  whenever  a  man's  rec- 
ord, both  piior  to  the  commission  of  the  off^ise  and  subsequent  to  his  separa- 
tion from  the  service,  would  seem  to  warrant." 

3.  You  are  therefore  advised  that  the  question  submitted  resolves  itself  ulti- 
mately into  one  of  sound  and  impartial  military  ndminLstration,  involving  always 
the  exercise  of  a  wise  and  reasonable  discretion  on  the  part  of  those  chttrged 
with  the  duty  of  selecting  and  recommending  men  to  attend  the  Central  Officers' 
Trnining  School.  Certainly,  if  the  commanding  officers  of  such  a  man  should, 
under  the  circumstances,  recommend  him  as  eligible  he  should  be  allowed  to 
attend  the  school  and  obtain  whatever  commission  his  services  at  the  camp 
and  his  application  to  duty  entitle  him,  in  the  judgment  of  the  officei's  under 
whom  he  Is  serving,  to  receive. 

OFFICERS:  Status  of  United  States  Army  Officers  as  to  Duties  Formerly 
Assigned  to  Regrnlar  Army  Officers. 

tinder  General  Orders,  No.  73,  War  Department,  1918,  officers  of  the  United 
States  Army,  whether  holding  permanent  or  temporary  commissions,  are  avail- 
able to  perform  the  various  duties  formerly  prescribed  for  officers  of  the  Regular 
Army  in  connection  with  the  National  Guard  not  federalized.  All  duties  hereto- 
fore prescribed  by  law  to  he  performed  by  officer  holding  commission  in  the 
Regular  Army  may  now  be  performed  by  any  officer  of  the  United  States  Army. 

210.6. 

War  Department,  J.  A.  G.  O.,  September  5,  1918.— To  the  Militia  Bureau, 
War  Department. 

1.  Inquiry  is  made  as  to  whether  officers  of  the  United  States  Army  can  per- 
form the  duty  of  inspectors,  inspector-instructors,  mustering  officers,  and  mem- 
bers of  certain  boards  in  connec'tion  with  the  National  Guard  not  federalized, 
or  whether  these  details  must  still  be  officers  holding  permanent  commissioas 
in  the  Regular  Army. 

2.  On  August  7,  General  Orders,  No.  73,  War  Department,  1918,  were  pro- 
mulgated and  provided : 

'*  1.  This  country  has  but  one  army — the  United  States  Army.  It  includes 
all  the  land  forces  in  the  service  of  the  United  States.  Those  forces,  however 
raised,  lose  their  identity  in  that  of  The  United  States  Army.  Distinctive  appel- 
lations, such  as  the  Regular  Army,  Reserve  Corps,  National  Guard,  and  National 
Army,  heretofore  employed  in  administration  and  command,  will  be  discon- 
tinued, and  the  single  term,  The  United  States  Army,  will  be  exclusively  used. 

*'  4.  All  effective  commissions  purporting  to  be,  and  described  therein  as,  com- 
missions in  the  Regular  Army,  National  Guard,  National  Army,  or  the  Reserve 
Corps  shall  hei-eafter  be  held  to  be,  and  r^arded  as,  commissions  in  The  United 
States  Army — permanent,  provisional,  or  temporary,  as  fixed  by  the  conditions 
of  their  issue;  and  all  such  conunissions  are  hereby  amended  accordingly. 

*'5.  *  *  *;  and  officers  and  enlisted  men  will  be  transferred  from  one 
organization  to  another  as  the  Interests  of  the  service  may  require." 

a.  It  is  the  opinion  of  this  office  that  officers  of  the  United  States  Army, 
whether  holding  permanent  or  temporary  commissions,  are  available  for  tlie 
details -specified  in  connection  with  the  National  Guard  not  federalized,  and 
that  all  duties  heretofore  prescribed  by  law  to  be  performed  by  officers  holding 
commissions  In  the  Regular  Army  may  now  be  performed  by  any  officer  of  the 
United  Statea  Army. 


PAT  AND  ALLOWANCES:  Extra-Duty  Assignment;  Compensation. 

^  Voluntary  ser\*ices  were  performed  by  enlisted  men,  not  on  extra  or  special 
duty,  in  the  making  of  hand  grenade^s  and  grenade  bandoleers  In  connection  with 
the  duties  of  a  board  of  officers  appointed  "  to  investigate  and  report  uixm  the 
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use  of  grenades  by  Cavalry,"  Such  services  couUl  apparently  be  required  as 
military  duty ;  but  if  the  contrary  i«  held,  even  then  no  payment  for  same  can  be 
made,  becau.se  Congress  has  not  authorized  extra-duty  pay  for  voluntary  service 
without  special  or  extra-duty  assignment  under  certain  prescribed  conditions. 

158. 

War  Department,  J.  A.  G.  O.,  September  5,  1918.— To  The  Adjutant  General. 

1.  The  question  in  this  case  is  whether  certain  vouchers  in  favor  of  enlisted 
men  for  the  performance  of  services  in  making  dummy  grenades  and  grenade 
bandoleers  for  experimental  purposes  by  a  board  of  officers  are  properly  payable 
from  public  funds.  The  services  performeil  by  the  enlisted  men  were  in  connec- 
tion with  the  duties  of  a  board  of  officers  appointed  to  meet  at  Douglas,  Ariz., 
"  to  investigate  and  report  upon  the  use  of  grenades  by  Cavalry."  One  voucher 
is  for  $2  in  favor  of  an  enlisted  horseshoer,  in  making  dummy  greuades,  May  17, 
1918.  Another  voucher  Is  for  $5  in  favor  of  an  enlisted  horseshoer,  for  services 
in  "  making  grenade  bandoleers."  Two  other  vouchers  in  the  sum  of  $2  each 
are  for  similar  services.  The  president  of  the  boai'd  having  charge  of  this  work 
states  that  **  these  men  were  not  on  extra  or  special  duty,  as  they  were  not  de- 
tailed to  do  the  work,  but  volunteered  and  accomplished  it  on  their  own  time." 

2.  It  is  not  apparent  to  this  office  why  the  st?rvices  of  the  soldiers  covered  by 
these  vouchers  could  not  properly  be  required  as  military  duty.  But  if  it  be 
assumed  that  such  service  was  outside  of  their  military  duty,  no  payment  can 
be  made,  because  Congress  has  only  authorized  extra-duty  pay  under  certain  pre- 
scribed conditions  and  at  fixed  rates.  The  present  cases  do  not  come  within  such 
authorization,  and  no  payment  can  legally  be  made  to  the  men  for  the  service 
In  question.     (See  22  Comp.  Dec.  259.) 


WAR  RISK  INSURANCE:  Death  of  Noncommissioned  Officer  Net  in  Line  of 
Duty. 

Contrary  to  a  memorandum  order  in  force  at  his  organization,  a  noncom- 
missioned officer  attempted  to  board  a  moving  train,  an  established  custom  at 
that  particular  place,  and  was  run  over  by  the  train  and  killed.  He  died  as 
a  result  of  his  ow^n  wilful  misconduct,  not  In  line  of  duty  and  therefore  not 
within  the  provisions  of  se<*tlon  300  of  the  war-risk  insurance  act  (40  Stat. 
398,  405),  and  his  beneficiary  is  not  entitled  to  compensation  under  said  sec* 
tion  of  the  statute. 

220.4. 

War  Department.  J.  A.  O.  O.,  September  5,  :|918.— To  The  Adjutant  General. 

1.  These  papers  relate  to  the  question  whether  the  inquiry  which  caused 
the  death  of  Sergt.  (first  class)  N.  was  incurred  in  line  of  duty. 

2.  On  the  evidence  submltte<l,  the  following  facts  w^ere  clearly  established: 
Sergt.  (first  class)  N.,  permanent  detachment,  school  for  bakers  and  cooks, 

died  at  about  6  p.  m.  on  the  evening  of  August  9,  1918,  as  the  result  of  an 
accident  which  occurred  in  the  following  manner: 

Sergt.  N.  caught  the  "  hand  grip  rod  "  on  the  coach  of  a  moving  passenger 
train,  near  the  center  of  Fourteenth  Street,  in  the  quartermaster  yards.  Camp 
Pike,  Ark.,  the  train  crossing  Fourteenth  Street  on  "  Track  No.  6,  main  line, 
Camp  Pike  Branch,  Missouri  Pacific  Railway,  Camp  Pike,  Ark."  Sergt.  N.*8 
hold  on  the  rod  was  not  sufficient  for  him  to  swing  up  to  the  step,  and  in  at- 
tempting to  recover  his  balance,  running,  he  stumbled  over  a  pile  of  dirt  on 
tlie  end  of  the  concrete  platform,  fell,  and  was  struck  by  a  car  truck,  which 
threw  him  under  the  rear  wheels.  The  brake  beam  caught  his  body,  but  held 
It  in  reach  of  the  wheel,  and  his  trunk  was  almost  severed,  death  occurlng 
within  a  few  seconds. 

It  was  an  established  cust<)m  for  men  from  the  permanent  detachment*  school 
for  bakers  and  cooks,  and  from  Bakery  Company  365,  to  get  on  moving  pas- 
senger trains  at  Fourteenth  Street,  in  order  to  ride  to  the  depot,  there  to  take 
th(»  same  train  for  Little  JUk%  paying  their  fare.  Sergt.  N.  was  following 
this  established  custom  when  the  accident  occurred.  In  which  he  was  killed. 

Sergt.  N.  was  sober  at  tho  time  of  the  accident,  nnd  had  not  drunk  any  in- 
toxicants prior  to  its  occurrence.  He  was  absent  from  his  company  on  proper 
authority,  having  been  given  a  rejiularly  preseribe<l  written  pass  to  be  absent 
from  5  p.  m.,  August  9,  to  1  a.  m.,  August  10,  to  visit  the  city  of  Little  Rock, 
Ark. 
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The  following  memorandum  order  was  in  force  at  the  time  of  this  accident : 
"Memorandum   No.   119,   Headquarters  Eighty-seventh   Divtsion,   National 
Army,  May  16,  19ia 

[Bxtract] 

**  TV.  Subject :  Persons  prohibited  from  jumping  on  and  off  moving  trains. 

"  1.  All  persons  are  forbidden  to  jump  on  and  off  moving  trains  within  the 
limits  of  this  camp." 

3.  From  th^e  facts  It  is  the  opinion  of  the  Judge  Advocate  General  that 
Sergt.  (first  class)  N.,  permanent  detachment,  school  for  bakers  and  cooks, 
Camp  Pike,  Ark.,  died  about  6  p.  m.  August  9,  1918.  near  the  junction  of  Four- 
teenth Street  and  track  No.  6,  main  line,  Capip  Pike  Branch,  Missouri  Pacific 
Railway,  Camp  PLke,  Ark.,  as  the  result  of  his  own  wilful  misconduct, 
not  in  line  of  duty,  and  therefore  not  within  the  provisions  of  section  300, 
of  the  war-risk  insurance  act  of  Ckrtober  6,  1917  (40  Stat.  398,  405),  and  con- 
sequently his  beneficiary  is  not  entitled  to  compensation  under  said  statute. 


DECEASED  SOLDIEB :  Deduetlon  for  Missing  Clothing. 

The  value  of  clothing  unaccounted  for  after  the  decease  of  a  soldier  should  not, 
by  reason  of  paragraph  6,  General  Orders,  No.  97,  War  Department,  1917,  be 
charged  against  him  on  his  final  statement  In  the  absence  of  positive  evidence 
of  carelessness. 

242.6. 

War  Department,  J.  A.  G.  O.,  September  6,  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  a  charge  of  $5.51  in  the 
case  of  M.,  late  private,  0>mpany  C,  Three  hundred  twenty-eight  Labor 
Battalion,  (Quartermaster  Corps,  on  his  final  statements,  is  a  legal  charge  in 
view  of  the  facts  set  forth  in  the  second  indorsement.  The  facts  reported  in 
the  second  indorsement  are  that  the  charge  of  $5.51  covers  the  cost  of  articles 
of  clothing  which  were  found  to  be  missing  when  the  individual  'equipment  for 
which  the  deceased  soldier  was  responsible,  was  checked  on  the  day  of  his  death. 
His  commanding  officer  states  that  "  the  loss  occurred  prior  to  the  death  of 
deceased  soldier  and  it  is  not  known  under  what  circumstances." 

2.  In  General  Orders,  No.  97,  War  Department,  1917,  governing  the  care  and 
disposition  of  used  clothing,  it  is  provided  in  paragraph  6,  as  follows : 

''Articles  lost  or  damaged  through  carelessness  will  be  charged  against  the 
men  responsible  for  such  loss  or  damage." 

There  should  be  some  evidence  of  carelessness  either  in  the  failure  of  an 
enlisted  man  to  explain  satisfactorily  the  loss  or  damage,  when  given  an 
opportunity  to  do  so,  or  otherwise,  as  a  basis  for  making  the  charge.  In  a 
case  like  the  present,  where  there  is  no  positive  evidence  of  carelessness  on 
the  part  of  the  soldier  to  whom  the  clothing  was  charged  and  none  can  be 
obtaihd,  it  is  the  view  of  this  office  that  the  deceased  soldier  should  be  exoner- 
ated from  blame  ^or  such  loss  or  damage  and  that  the  value  of  the  clothing 
should  not  be  charged  on  his  final  statements. 


GOYEBNMENT  AGENCIES :  Lleense  Fees  for  Jitney  Drlyeore  on  Goremment 
Beserration. 

There  is  no  objection  to  charging  a  small  license  fee,  as  $2.50  per  month,  for 
the  purpose  of  regulating  the  condition  of  automobiles  and  the  character  of 
their  drivers  operating  on  Government  reservations.  The  net  receipts  from 
these  licenses  are  received  for  the  use  of  the  United  States  within  the  meaning 
of  section  3617,  Revised  Statutes,  and  must  be  deposited  in  the  Treasury  ;is 
miscellaneous  receipts,  and  may  not  be  diverted  to  an  "  athletic  fund  "  for  the 
benefit  of  the  soldiers  on  the  reservation. 

ftSO.4. 

War  Department,  J.  A.  G.  O.,  September  6, 1918. — To  The  Adjutant  General. 

1.  There  has  been  referred  to  this  office  for  remark  and  recommendation  the 
matter  of  charging  Jitney  drivers  a  license  fee  or  contribution  of  $2.50  per  month 
for  their  license  to  operate  within  the  limits  of  Fort  Bliss,  Tex.,  reservation. 
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2.  Th«re  are  lubmitted  four  foil  reports  from  officers  at  Fort  Bliss  In  favor 
of  the  plan  now  In  vogue  at  that  post  in  the  matter  of  receiving  said  contribu- 
tions to  the  athletic  fund.  Chauffeurs  having  caused  much  trouble  at  times, 
acting  as  agents  for  bootleggers  and  houses  of  ill  fame,  it  became  necessary  to 
put  into  effect  certain  regulations,  namely,  that  "  any  person  who  was  operating 
an  automobile  was  eligible  to  obtain  this  license  if  their  automobile  was  in  good 
condition  and  they  were  of  good  character  " ;  that  this  plan  and  the  assessing  of 
every  car  own^r  of  a  fee  or  contribution  of  $2.50  per  month,  which  is  paid  by  these 
licensed  operators,  for  the  benefit  of  the  athletic  fund,  was  agreed  to  by  most  of 
the  said  operators ;  that  receipts  are  given  by  the  treasurer  of  the  athletic  asso- 
ciation; that  it  is  shown  that  the  Jitney  service  men  consider  it  a  privilege  to 
contribute  to  said  fund,  if  for  no  other  reason  than  road  maintenance  on  ac- 
count of  the  benefit  they  derive  solely  from  the  extra  income  obtained  during 
field  day;  that  the  traffic  over  these  roads  and  parking  on  the  grounds  by 
service  cars  alone  require  considerable  labor  and  expense  in  maintenance  and 
upkeep  by  the  military  authority  at  said  post 

8.  The  only  protest  submitted  is  that  of  the  Fort  Bliss  auto  stand.  M  Paso, 
Tex.,  by  telegram  to  the  Secretary  of  War,  dated  August  S,  which  states: 

"  Please  advise  us  as  to  whether  it  Is  constitutional  for  the  Government  officer 
at  Fort  Bliss,  El  Paso,  Tex.,  to  charge  all  service  cars  holding  soldiers  from  the 
fort  a  monthly  fee." 

It  is  stated  that  any  complaint  made  has  been  from  the  people  who  have  been 
refused  a  license,  due  to  one  of  the  reasons  noted  in  above  statement  of  fwrts. 

4.  Of  course,  jitney  drivers  or  anyone  else  whose  desire  is  to  aid  and  encourage 
athletics  at  Fort&BIiss  can  make  a  bona  fide  contribution  to  aid  the  athletic  fund, 
but  there  should*be  no  consideration  for  such  contribution,  such  as  a  license  fee, 
as  is  shown  in  this  case. 

5  This  offio<>  In  its  oDinion  of  August  6,  1918  (Ops.  J.  A,  O.  680.4),  in  a  case 
in  which  a  small  charge  or  license  fee  per  month  was  made  Jitney  drivers  In 
order  to  regulate  the^automobile  traffic  on  a  certain  reservation,  held  that  it  saw 
no  objection  to  said*charge,  but  that  the  net  receipts  from  these  fees  were  re- 
ceived for  the  use  of  the  United  States  within  tiie  meaning  of  section  3617,  Re- 
vised Statutes,  and  were  therefore  required  to  be  deposited  in  the  Treasury  as 
miscellaneous  receipts.  So,  in  the  Fort  Bliss,  Tex.,  case  presented  herewith, 
this  office  sees  no  objection  to  a  fee  of  $2.50  per  month  hplnir  rbnr'^o'i.  hut  If  so 
charged,  the  proceeds  are  considered  as  "  for  the  use  of  the  United  States.** 


GOTEBNMENT  AGENCIES:  Prirate  Sewer  Conneetiona  on  Govenment 
Beservatlons. 

Private  houses  may  be  connected  with  the  Government  sewer  on  reservations 
as  a  sanitary  measure,  provided  that  each  individual  owner  sign  an  agreement 
that  he  will  bear  all  expense  in  making  the  connection,  that  he  will  waive  all 
claims  for  damages  on  account  ^f  failure  of  sewer  properly  to  work  by  reason 
of  flooding  or  from  any  other  cause,  and  that  the  license  In  each  case  shall  be 
revocable  at  will  by  the  commanding  officer. 

680.4. 

War  Department,  J.  A.  G.  O.,  September  6,  1918. — ^To  the  Director  of  Opera- 
tions, War  Department. 

1.  The  question  is  as  to  whether  it  is  necessary  that  revocable  licenses  be 
granted  by  the  War  Department  to  permit  civilians  at  Camp  Bowie,  Tex.,  to 
connect  their  properties  with  the  camp  sewer,  or  whether  such  licenses  may 
properly  be  issued  by  local  military  authority. 

2.  Camp  Bowie  is  located  upon  lands  occupied  by  the  Government  under  lease 
for  camp-site  purposes.  It  appears  that  there  are  about  50  civilian  homes 
located  within  the  grounds  of  the  camp  and  that  as  a  sanitary  measure  It  is 
very  important  that  they  be  connected  with  the  Government  sewer,  since  at  the 
present  time  some  of  these  owners  are  using  cesspools,  others  are  emptying 
sewage  into  small  ditches  which  traverse  the  camp,  and  others  have  installed 
and  are  using  private  disposal  plants.  It  appears  also  from  the  papers  that  the 
Government  sewer  is  of  ample  size  to  serve  tbe  camp  and  these  civilian  homes 
also.  It  is  proposed  by  the  camp  commander  to  grant  the  necessary  permits  for 
the  purpose,  upon  condition  that  each  indivldnal  owner  sign  an  agreement  that 
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he  will  bear  all  the  expense  involved  in  making  the  connections  and  that 
he  will  waive  all  claims  for  damages  on  account  of  failure  of  the  sewer  at  any 
time  to  properly  work  by  reason  of  Its  flooding  or  from  any  other  cause.  I 
think  that  the  commanding  officer  may  properly  be  authorized  to  issue  these 
permits  to  these  individuals  to  connect  with,  this  sewer,  the  said  permits  to  be 
drawn  subject  to  revocation  by  the  commanding  officer  at  any  time  and  to  be 
issued  upon  condition  that  the  licensee  in  each  case  will  sign  an  agreement  in 
which  the  conditions  above  set  forth  shall  be  incorporated.  It  Is  recommended 
that  such  authority  be  granted. 

OOTEBNHENT  AGENCIES:  Telephone  Senriee  May  Inelnde  Privaie  Use  at 
a  Fair  BentaL 

There  is  no  objection  to  the  Government's  purchasing  a  telephone  system  from 
a  private  concern  for  the  advantage  of  the  Government  at  a  reservation.  Offi- 
cers and  other  private  subscribers  may  continue  the  privilege  of  tl^e  telephone 
service  If  adequate  rental  Is  charged  them,  and  money  so  received  will  be  de- 
posited in  the  Treasury  as  miscellaneous  receipts.  The  diarge  for  said  rental 
should  be,  as  nearly  as  can  be  approximated,  the  cost  to  the  Government  of 
furnishing  the  service.  Under  the  act  of  August  23, 1912  (87  Stat  860,  414),  it 
would  be  unlawful  to  continue  private  service  to  individuals  without  charging 
such  rental  for  the  same. 

676. 

War  Department,  J.  A.  G.  C,  September  6, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  upon  the  question  of  the  legality  of 
tlie  proposed  purchase  by  the  Government  of  the  People's  Home  Telephone 
system  on  the  Fort  Leavenworth  Military  Reservation.  The  chief  signal 
officer  states  that  the  Signal  €k>rps  has  constructed  a  telephone  plant  which 
serves  part  of  the  Army  requirements  at  Fort  Leavenworth,  and  that  in  addi- 
tion the  Government  pays  rental  to  the  People's  Home  Telephone  Go.  for  tele- 
phone service  required  by  the  Army.    He  further  states : 

"  It  would  be  of  distinctive  advantage  to  acquire  the  People's  Home  Tele- 
phone System,  consolidate  It  with  the  Signal  Corps  system  and  thereby  Im* 
prove  and  economize  the  service.  Additions  are  needed  to  serve  the  dis- 
ciplinary barracks,  the  cantonment,  and  other  enlargements  on  the  reservation. 
The  People's  Home  plant,  less  telephone  instruments,  can  be  purchased  for 
about  $22,000,  the  Instruments  substituted  for  $3,600,  and  changes  and  improve- 
ments made  for  an  amount  now  tentatively  estimated  at  $8,800.  The  latter 
may  be  greater  or  less  as  determined  by  further  engineering  study." 

2.  In  the  opinion  of  this  office  there  is  no  legal  objection  to  the  purchase  of 
the  People's  Home  Telephone  System  on  the  Fort  Leavenworth  Military  Reser- 
vation for  necessary  requirements  of  Army  use.  The  language  of  the  appro- 
priation for  telegraph  and  telephone  systems,  under  the  chief  signal  officer,  is, 
I  think,  sufficiently  broad  to  authorize  such  purchase.  The  only  feature  about 
which  there  appears  to  be  any  serious  question  is  the  continued  use  of  such 
facilities  by  private  subscribers.  The  chief  signal  officer  states  that  it  is  not 
practicable,  hi  making  the  purchase,  to  separate  those  portions  of  the  plant 
utilized  or  to  be  utilized  for  Government  purposes  from  those  for  private  pur- 
poses, but  adds  that  the  purchase  of  the  entire  system  at  the  price  now  obtain- 
able would  be  warranted  for  Government  purposes  only.  He  recommends  that 
the  privilege  heretofore  enjoyed  by  officers  and  others  on  the  Fort  Leavenworth 
Military  Reservation  of  having  telephone  service  in  private  quarters,  through 
this  system,  be  continued  In  case  the  purchase  Is  made,  and  suggests  that  a 
rental  be  charged  therefor. 

3.  The  act  of  August  23,  1912  (37  Stat.  360,  414),  provides: 

"  That  no  money  appropriated  by  this  or  any  other  Act  shall  be  expended  for 
telephone  service  installed  in  any  private  residence  or  private  apartment  or 
for  tolls  or  other  charges  for  telephone  service  from  private  residences  or 
private  apartments,  except  for  long-distance  telephone  tolls  required  strictly 
for  the  public  business." 

In  the  opinion  of  this  office  it  would  be  illegal  to  continue  the  telephones  in 
private  residences  connected  with  this  system,  if  purchased  by  the  Government, 
without  charging  rental  therefor.  And  while  it  may  appear  to  be  contrary  to 
the  letter  of  the  law  even  If  a  rental  be  charged  for  such  service,  inasmuch  as  it 
would  be  necessary  to  use  public  funds  primarily,  or  in  the  first  instance  at 
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least,  for  famlBhlng  the  telepbone  service  in  such  private  resideDoes,  in  titie 
opinion  of  this  office  tlie  real  purpose  of  the  law  would  not  be  violated  in  case 
an  adequate  rental  be  charged,  such  money  to  be  deposited  in  the  Treasury  as 
miscellaneous  receipts.  The  charge  for  such  rental  should  be,  as  nearly  as  can 
be  approximated,  the  cost  to  the  Qovemment  of  furnishing  tiie  servioe. 


OFFICE :  "  BeduotloB  **  Contemplates  Beturn  to  Banks  as  Private. 

A  summary  court  in  imposing  sentence  is  without  authority  to  reduce  a  non- 
commissioned officer  to  grade  of  private,  first  class,  as  this  is  in  effect  a 
reduction  to  the  grade  of  private  and  an  attempted  reappointment  to  private, 
first  class.  Privates,  first  class,  are  limited  in  number  in  an  organization,  and 
under  Army  ReguUitions,  278,  their  selection  is  reserved  to  the  organization 
commander. 

250.4. 

War  Department,  J.  A.  G.  O.,  September  6,  1918.— To  The  Adjutant  GeneraL 

1.  It  appears  from  the  papers  in  reference  that  Sergt.  G.,  Quartermaster 
Corps,  was  convicted  by  summary  court-martial  July  8, 1918,  at  Fort  McPherson, 
Ga.,  for  violation  of  the  ninety-sixth  and  sixty-first  articles  of  war,  and  was 
sentenced  to  forfeiture  of  two-thirds  of  his  pay  for  one  month,  and  to  be  reduced 
to  the  grade  of  private,  first  class. 

2.  In  referring  the  case  to  this  office,  the  quartermaster  at  Fort  McPherson, 
Ga.,  invites  attention  to  the  fact  that  the  sentence  in  G.'s  case  is  similar  in 
all  respects  to  that  imposed  in  the  case  of  Sergt.  S.,  Quartermaster  Corps,  the 
latter  being  before  this  office  July  11,  1918  (Ops.  J.  A.  G.,  ante,  p.  547),  on  a 
question  of  the  legality  of  the  sentence  imposed.  In  passing  upon  S.*s  case, 
this  office  pointed  out  that  a  summary  court  in  imposing  sentence  was  without 
authority  to  reduce  a  nonconmiissioned  officer  to  the  grade  of  private,  first 
class,  the  effect  of  which  would  be  an  appointment  as  private,  first  class,  of 
the  noncommissioned  officer  so  reduced.  The  number  of  privates,  first  class,  in 
an  organization  being  limited  and  their  selection  reserved  to  the  organization 
commander  by  Army  Regulations,  278,  it  was  concluded  and  therefore  held, 
that  only  so  much  of  the  sentence  in  the  case  of  Sergt.  S.  as  imposed  forfei- 
ture of  pay,  was  valid,  the  remainder  being  invalid  and  ineffectual  to  change 
his  grade  from  sergeant  to  private,  first  class. 

3.  It  is  recommended  that  the  quartermaster,  Fort  McPherson,  Ga.,  be  ad- 
vised in  accordance  with  the  above  view,  respecting  the  legality  of  the  sentence 
imposed  in  the  case  of  Ser^t  G. 


PUBLIC  PBOPEBTT:  8ale  of  Trees  and  Disposition  of  Proceeds. 

Under  the  act  of  July  9, 1918  (40  Stat  845,  850),  walnut  trees  on  Government 
property,  available  for  gunstock  blanks  and  aeroplane  propellers,  may  be  sold 
to  contractors  manufacturing  same  for  the  Government,  at  the  fftlr  value  of 
such  trees,  by  authorization  of  the  Secretary  of  War;  and  the  money  received 
by  the  United  States  shall  be  credited  to  that  appropriation  out  of  which  is  paid 
the  cost  to  the  Government  of  the  property  thus  sold. 

411.1. 

War  Department,  J.  A.  G.  O.,  September  6,  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  by  the  Chief  of  Ordnance  with  reference 
to  the  proposed  sale  of  the  walnut  timber  on  the  Government  land  near  Nash- 
ville, Tenn.,  upon  which  the  DuPont  Engineering  Co.  has  contracted  for  the 
construction  and  operation  of  the  Old  Hickory  Smokeless  Powder  Plant  This 
identical  question  appears  to  have  been  fully  covered  by  the  opinion  of  this 
office  of  August  10,  1918  (Ops.  J.  A.  G.  411.1),  addressed  to  The  Adjutant  Gen- 
eral.   For  convenient  reference  I  quote  that  opinion  as  follows: 

•*  1.  The  views  of  this  office  are  desired  with  reference  to  the  procedure 
to  be  followed  in  arranging  for  the  sale  of  the  100  walnut  trees  on  land  owned 
by  the  Government  at  the  DuPont  Powder  Co.,  Old  Hickory  Plant,  Nashville, 
Tenn.,  to  make  this  material  available  for  gunstock  blanks  and  for  aeroplane 
proi^eller;  and  as  to  how  payment  would  be  made  and  credited.  It  is  stated 
that  the  DuPont  Powder  Co.,  which  is  operating  the  Old  Hickory  Plant  at 
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Nashville,  Tenn.,  states  that  as  the  land  is  owned  by  the  Government,  that 
company  would  gladly  make  this  material  available  for  sale  to  one  of  the  gun- 
stock  blank  manufacturers  provided  they  receive  authority  from  the  Govern- 
ment and  are  advised  as  to  how  payment  would  be  made  and  credited. 

"2.  In  the  opinion  of  this  office  the  act  of  July  9,  1918  (40  Stat.  846,  850). 
gives  ample  authority  for  the  sale  of  these  trees,  and  provides  that  *  any  moneys 
received  by  the  United  States  as  the  proceeds  of  any  such  sale  shall  be  de- 
posited to  the  credit  of  that  appropriation  out  of  which  was  paid  the  cost  to 
the  Government  of  the  property  thus  sold,  and  the  same  shall  immediately 
become  available  for  the  purposes  named  in  the  original  appropriation.' 

"It  is  recommended  that  authority  be  given  for  the  sale  of  these  trees  to 
n  manufacturer  having  a  contract  for  the  manufacture  of  gunstock  blanks  and 
for  aeroplane  propeller  material  at  the  fair  value  of  such  trees,  and  the  pro- 
c*H»ds  disposed  of  as  provided  in  the  statute." 

2.  While  it  may  be,  as  suggested  by  the  Chief  of  ^Ordnance,  that  no  regula- 
tions have  been  issued  in  pursuance  of  the  above-mentioned  provision  of  the 
net  of  July  9,  1918,  supra,  authorizing  the  sale  of  war  supplies,  it  does  not 
follow  that  the  Secretary  of  War  may  not,  in  the  meantime,  pending  the  issu- 
ance of  regulations  on  the  subject,  authorize  such  sales  in  particular  cases. 


RETIREMENT:  Prorislonal  Appolntmeiit  Terminated  Prior  to  July  9, 1918, 
Reoanse  of  Physical  Disability. 

A  provisional  first  lieutenant  of  Infantry  apeared  before  a  retiring  board 
and  was  found  incapacitated  for  active  service  on  account  of  disability  in- 
curred in  line  Qf  duty,  and,  on  January  9,  1918,  without  considering  the  pro- 
ceedings of  the  retiring  board,  his  last  provisional  appointment  was  terminated 
on  account  of  physical  disability.  In  August,  1918,  he  asked  to  be  retired  as  a 
provisional  officer  under  the  provisions  of  the  act  of  July  9,  1918  (40  Stat. 
845,  852),  which  amends  section  23,  act  of  June  3,  1916  (39  Stat  166,  181), 
and  which,  among  other  things,  for  the  first  time  allows  provisional  officers  to 
be  retired  by  reason  of  physical  disability.  This  act,  as  amended,  is  not  retro- 
active or  retrospective.  The  lieutenant's  rights  became  fixed  January  9,  1918, 
when  his  appointment  and  commission  terminated.  The  lieutenant  can  not  be 
retired  under  this  statute  because  it  did  not  go  into  effect  unil  July  9, 1918. 

210.8. 

War  Department,  J.  A.  G.  O.,  September  6,  1918. — To  The  Adjutant  General. 

November  26,  1916,  H.  was  appointed  a  provisional  second  lieutenant  of 
Infantry,  under  section  23.  act  of  June  3,  1916  (39  Stat  166,  181).  ^  Subse- 
quently he  was  promoted  to  provisional  first  lieutenant  of  Infantry.  In  No- 
vember, 1917,  he  appeared  before  a  retiring  board,  pursuant  to  paragraph  38, 
Special  Orders,  No.  231,  War  Department,  1917,  and  was  found  incapacitated 
for  active  service  on  account  of  disability  incurred  in  line  of  duty.  The  pro- 
ceedings of  the  retiring  board  were  not  considered  on  account  of  the  fact  that 
he  held  a  provisional  commission. 

January  9,  1918,  his  provisional  appointment  as  first  lieutenant  of  Infantry 
was  terminated  on  account  of  physical  disability. 

Lieut  H.  now  asks  that  his  application  to  be  retired  as  a  provisional  officer 
be  considered  under  the  provisions  of  the  act  of  July  9,  1918  (40  Stat.  845, 
852  K  whidi  amends  section  23,  act  of  June  8,  1916  (39  Stat  166,  181),  by 
adding  thereto  the  following  provisions: 

"  Should  any  such  officer  during  such  provisional  period  of  two  years  become 
incapable  of  performing  the  duties  of  his  office  by  reason  of  physical  inca- 
pacity resulting  from  an  incident  of  service,  he  shall  be  retired  from  active 
service  by  the  President  upon  the  actual  rank  held  by  him  at  the  time  of  re- 
tirement in  the  manner  provided  by  law  for  the  retirement  of  permanent  offi- 
cers of  the  Regular  Army,  and  provisional  officers  retired  under  the  provisions 
of  this  section  shall  be  in  addition  to  the  number  of  the  officers  of  the  Army 
on  the  retired  list  now  fixed  by  law." 

It  is  the  opinion  of  this  office  that  the  amendment  is  not  retrospective  or 
retroactive  in  its  effect  and  that  Lieut.  H.'s  appointment  having  been  termi- 
nated by  reason  of  physical  disability,  January  9,  1918,  his  rights  became 
flzcMl  as  of  that  date;  that  his  appointment  and  commission  also  terminated 
at  that  time,  aiid  that  there  is  nothing  now  for  a  retiring  board  to  act  upon* 
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FAT  AND  ALLOWANCES:  LongeTity  Pay;  National  Guard. 

Under  decision  of  the  Comptroller  of  the  Treasury,  the  Army  appropriation 
act  of  July  9,  1918  (40  Stat  845,  876),  which  provides  longevity  pay  for  United 
States  officers  by  reason  of  prior  National  Guard  service,  is  not  retroactive ;  and 
a  National  Guard  officer  transferred  to  the  Reserve  Corps  and  there  commis- 
sioned February  21,  1918,  does  not  receive  longevity  pay  from  Febmary^  21« 
1918,  the  date  of  the  officer's  commission,  to  July  9, 1918. 

241.1.  . 

War  Department,  J.  A.  G.  O.,  September  7,  1918. — ^To  The  Adjutant  General. 

1.  In  the  accompanying  communication,  First  Lieut.  Thomas  S.  Austin, 
Ordnance  Department,  requests  "  authorization  for  the  collection  of  back 
longevity  pay"  from  February  21,  1918,  under  the  act  of  July  9,  1918  (40 
Stat.  845,  875).  Lieut  Austin  states  that  he  was  called  into  the  service  as  a 
member  of  the  New  York  National  Guard,  July  15,  1917,  and  that  he  con- 
tinued to  serve  in  the  National  Guard  until  his  commission  was  changed 
"  through  no  request  on  his  part  to  first  lieutenant,  Ordnance  Reserve  Corps," 
which  commission  was  accepted  February  21,  1918,  and  that  his  longevity  pay 
was  discontinued  with  the  change  of  his  commission  from  the  National  Guard 
to  the  Reserve  Corps. 

2.  Undervdeclslons  of  the  Comptroller  of  the  Treasury  (24  Comp.  Dec.  120, 
562,  and  25  Comp.  Dec  104)  officers  having  National  Guard  service  were 
formerly  entitled  to  count  such  service  for  purposes  of  computing  longevity 
pay  only  while  they  were  in  the  Federal  service  under  the  draft,  in  pursuance 
of  section  111  of  the  national  defense  act  of  June  3,  1916  (39  Stat  166.  211). 
Consequently,  National  Guard  officers  of  the  Federal  service  under  the  draft, 
whose  commissions  were  changed  by  their  appointment  in  one  of  the  other 
forces  ceased  to  be  entitled  to  draw  longevity  pay  for  their  National  Guard 
service  from  such  time  until  the  passage  of  the  act  of  July  9,  1918,  mentioned 
above.  This  provision  has  been  construed  by  the  department  as  not  being 
retroactive,  and  the  circular  letter  issued  by  The  Adjutant  General  under 
date  of  July  29,  1918,  and  referred  to  by  Lieut.  Austin  in  the  first  paragraph 
of  his  letter,  plainly .  states  that  the  said  act  is  not  regarded  as  retroactive. 
In  the  opinion  of  this  office,  Lieut.  Austin,  under  the  facts  stated  in  his  letter, 
is  not  entitled  to  any  longevity  increase  of  pay  for  the  period  between  February 
21,  1918,  and  July  9,  1918,  the  date  of  the  passage  of  the  Army  appropriation 
act,  supra f  in  which  longevity  pay  is  authorized  for  National  Guard  service  of 
officers  in  the  Federal  service  other  than  those  of  the  Regular  Army. 


ARTICLES  OF  WAR  86  AND  96 :  Military  Follee  for  Duty  Inside  Gamp. 

Military  police  may  be  used  for  guard  duty  inside  of  camp,  and,  if  found  asleep 
on  such  duty,  may  be  tried  under  Articles  of  War  86  or  96,  as  the  circumstances 
warrant. 

Septembeb  9, 1918. 

319.1. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Judge  Advocate,  Camp  A.  A.  Humphreys,  Va. 

Subject :  Inquiry  in  monthly  report,  dated  August  31,  1918. 

1.  In  paragraph  5  of  your  monthly  report,  dated  August  31,  1918,  you  inquire 
whether  the  military  police  may  be  used  for  guard  duty  inside  of  camp,  and  if 
found  asleep  while  on  guard  duty,  should  they  be  tried  under  Articles  of  War  86 
or  96.  The  military  police  may  be  used  for  guard  duty  inside  of  camp.  If  found 
asleep  while  on  guard  duty,  whether  thoy  should  be  tried  under  the  eighty-sixth 
or  ninety-sixth  article  depends  upon  circumstances  which  are  not  stated  In  your 
question,  and  which  you  should  be  able  to  Jud^e. 
>  2.  You  also  inquire  the  proper  procedure  for  the  apprehension  on  the  camp 
reservation  of  a  civilian  charged  with  an  offense  committed  outside  of  the  reser- 
vation. In  general,  Federal  authority  should  not  enforce  local  law  or  prevent 
the  enforcement  of  local  law,  except  where  such  enforcement  would  interfere 
with  Federal  functions.  In  my  judgment,  therefore,  Federal  military  authori- 
ties should  not  themselves  make  arrests  for  violations  of  local  law  nor  permit 
the  military  reservation  to  become  an  asylum  for  violators  of  local  law.    This 
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leads  me  to  the  conclusion  that  civilian  officials,-  under  reasonable  regulation, 
should  be  permitted  to  enter  within  the  camp  and  arrest  civilian  violators  of 
local  law  not  engaged  in  Federal  function,  or  military  authority  should  take 
civilians,  when  demanded  by  local  authorities,  to  the  boundaries  of  the  camp 
and  exclude  from  the  camp,  In  order  that  the  full  exercise  of  local  jurisdiction 
may  not  be  impeded. 

CITIL  AUTHOBITIES :  Arrest  of  Ciyilian  Offenders  on  Military  Besenra- 
tions. 

Military  authorities  should  not  themselves  make  arrests  for  violations  of  local 
law  nor  permit  the  military  reservation  to  become  an  asylum  for  violators  of 
them.  Under  reasonable  regulation,  civil  officials  should  be  allowed  to  make 
arrests  within  the  camp ;  or  the  offender  may  be  conducted  to  the  boundary  of 
the  camp  when  demanded  by  local  authorities  and  excluded  therefrom. 

Septeubeb  9,  1918. 
819.1.  

HARBIAGE:  By  Proxy,  Invalid. 

Soldiers  of  the  American  Expeditionary  Forces  can  not  be  legally  married  by 
proxy  to  American  women  who  remain  in  the  United  States.  A  recent  French 
statute  authorizes  marriage  by  proxy  betii'een  French  soldiers  and  French 
women.    This  statute  does  not  apply  to  American  soldiers. 

291.1. 

War  Department,  J.  A.  G.  O.,  September  9, 1918.— To  The  Adjutant  General. 

1.  The  writer  asks  whether  tiiis  Government  has  made  any  provisions 
whereby,  by  proxy  or  otherwise,  a  regular  marriage  can  be  contracted  by  a 
soldier  in  France  and  a  woman  in  the  United  States. 

2.  The  Federal  Government,  In  general,  has  no  Jurisdiction  over  marriages.  A 
marriage  Is  a  matter  governed  by  the  local  laws  of  the  several  States  and  Terri- 
tories.   Federal  Government,  therefore,  has  made  no  such  provision. 

[But  compare  Op&  J.  A.  G.  291.1,  Dec.  21,  1918.> 


WITNESSES:   Depositions  of  Attesting  Witnesses  ef  Will  Executed   in 
France. 

A  commission  to  take  depositions  of  witnesses  may  issue  to  any  officer  avail- 
able and  designated  under  the  one  hundred  fourteenth  article  of  war  for 
the  purpose  of  proving  a  will  executed  overseas. 

210.8. 

War  Department,  J.  A.  G.  O.,  September  9, 1918. — ^To  The  Adjutant  General. 

1.  The  Union  Trust  CJo.  of  the  District  of  Ck)lumbia,  In  its  letter  of  August  22, 
1918,  states  that  it  is  called  ui)on  to  assume  the  administration  of  the  estate  of 
MaJ.  N.,  who  was  killed  in  action,  in  France,  July  23,  1918,  and  requests  to  be 
informed  whether  there  is  any  law  which  provides  for  the  proof  of  the  execution 
of  wills  of  officers  and  men  in  the  military  service.  The  will  was  witnessed  in 
France,  and  the  names  of  the  witnesses  thereto  are  given  in  the  letter. 

2.  There  is  no  Federal  law  providing  for  the  taking  of  proof  of  wills  execute<l 
by  members  of  the  Military  Establishment.  In  this  case,  as  the  witnesses  to  the 
will  are  now  serving  overseas,  a  commission  may  issue  to  any  officer  designate<l 
in  Articles  of  War  114,  to  take  the  depositions  of  said  witnesses.  This  article 
provides  that : 

"Any  Judge  advocate  or  acting  Judge  advocate,  the  president  of  a  general 
or  special  court-martial,  any  summary  court-martial,  the  Judge  advocate  or 
any  assistant  Judge  advocate  of  a  general  or  special  court-martial,  the  president 
or  the  recorder  of  a  court  of  Inquiry  or  of  a  military  board,  any  officer  desig- 
nated to  take  a  deposition,  any  officer  detailed  to  conduct  an  investigation,  ami 
the  adjutant  of  any  command  shall  have  power  to  administer  oaths  for  the 
purposes  of  the  administration  of  military  Justice  and  for  other  purposes  of 
military  administration ;  and  in  foreign  places  where  the  Army  may  be  serving 
shnll  have  the  general  powers  of  a  notary  public  or  of  a  consul  of  the  United 
States  in  the  administration  of  oaths,  the  execution  and  acknowledgment  of 
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legal  instruments,  the  attestation  of  documents,  and  all  other  forms  of  notarial 
acts  to  be  executed  by  persons  subject  to  military  law." 

3.  It  is  recommended  that  the  Union  Trust  Ck>.  be  furnished  the  name  of 
some  officer  wlio,  by  said  article  of  war,  is  given  the  general  powers  of  a  notary 
public  or  United  States  consul  to  whom  a'  commission  may  issue  for  the  pur- 
pose of  taking  the  proof  of  the  will  in  question.  It  is  suggested  that  said  com- 
pany be  directed  to  send  the  commission  to  The  Adjutant  General  for  the  pur- 
pose of  having  it  forwarded  to  the  proper  officer. 


ALIENS:  Eligibility  for  Citizenship  and  Army  CommLssion. 

The  applicant  was  born  in  Switzerland.  His  mother  was  an  American.  Ills 
father,  a  Swiss,  died  in  1907.  After  the  death  of  the  father  the  mother  moveil 
to  the  United  States.  Her  son,  at  the  time  he  l)ecame  of  age,  was  a  member  nf 
lior  household.  By  the  law  of  Switzerland,  a  child  is  a  Swiss  citizen  if  bom  in 
Switzerland  or  if  the  father  is  a  Swiss  (Bonfils  Droit  Int.  Pub.  par.  420).  The 
law  of  the  United  States  is  the  same.  The  citizenship  of  the  mother  Is  not 
clear.  She  was  mcurried  prior  to  the  enactment  of  section  3,  act  of  March  2, 
1907  (34  Stat.  1228,  1229).  It  may  be  assumed  that  his  mother  did  not  lose 
her  American  citizenship.  On  all  the  facts,  it  can  not  be  said  that  the  appli- 
cant became  a  citizen  of  the  United  States.  Consequently  he  is  not  eliglbJe 
under  the  Army  practice  for  a  commission  in  the  United  States  Army. 

210.1. 

War  Department,  J.  A.  G.  C,  September  10,  1918. — ^To  The  Adjutant  General. 

The  problem  regarding  the  citizenship  of  I.,  second  lieutenant,  Infantry, 
Oflicers*  Reserve  Corps,  now  candidate  for  temporary  appointment  as  second 
lieutenant  in  the  Regular  Army,  is  clearly  raised  by  his  own  statement,  as 
follows : 

"My  mother  Is  American.  My  father  was  Swiss.  He  died  about  11  years 
ago.  I  was  born  in  Switzerland.  At  the  time  I  became  of  age  I  was  living 
in  America  and  I  had  the  right,  according  to  law,  to  take  the  nationality  of 
my  surviving  parent,  my  mother.  I  never  made  any  legal  declaration  of  that 
fact"  ^ 

By  the  law  of  Switzerland  a  child  is  a  Swiss  citizen  If  bom  in  Switzerland 
or  if  the  father  is  Swiss  (Bonfils  Droit  Int.  Pub,  par.  420).  As  the  law  of 
the  United  States  is  the  same,  Lieut.  I.  was  by  birth  a  Swiss  citizen  and  not 
a  citizen  of  the  United  States. 

The  citizenship  of  the  mother  is  not  so  clear.  It  Is  noticeable  that  the 
marriage  occurred  before  the  passing  of  section  3,  act  of  March  2,  1907  (34 
Stat  1228,  1229).  It  seems  open  to  discussion  whether  prior  to  that  statute 
an  American  woman  lost  citizenship  by  marrying  an  alien  and  residing  with 
him  in  his  own  country.  (Van  Dyne  on  Citizenship,  127-141.)  In  behalf 
of  Lieut  I.  it  will  be  assumed  that  his  mother  was  an  American  citizen  by 
birth ;  that  by  marriage  to  a  Swiss  and  by  residence  in  Switzerland  wltli  her 
husband  she  did  not  forfeit  American  citizenship;  that  on  her  husband's 
death  she  came  to  the  United  States;  and  that  her  son  became  a  member  of 
her  household  here  before  reaching  the  age  of  21..  On  all  those  assumptions 
no  authority  Is  found  for  suggesting  that  Lieut.  I.  became  a  citizen  of  the 
United  States. 

Lieut.  I.  is  not  a  citizen  of  the  United  States,  and  thus  was  not  eligible  to 
enter  the  Reserve  GiTicers'  Training  Camp  nor  to  be  commissioned  in  the 
Officers'  Reserve  Coirps,  and  he  is  not  eligible  for  a  commission  in  the  Regular 
Army  according  to  present  policy.  Attention  is  called  to  the  fact  that  these 
papers  were  not  received  in  this  office  until  August  31,  1918. 

It  is  to  be  observed  that  under  the  existing  orders  of  the  War  Department 
(G.  O.,  No.  73,  W.  D.  1918)  no  further  appointments  will  be  made  in  the  grade 
of  temporary  second  lieutenant 

CIYILIAN  EMPLOYEES :  Oyertime  Fay  for  Engineers  in  Field  Service. 

Two  engineers  were  given  overtime  pay  by  the  port  supply  officer,  quarter- 
master. New  York,  for  performing  extra  work.    Section  7  of  the  act  of  March 
15,  1898  (80  Stat  277,  316),  forbidding  payment  for  overtime  work,  applies* 
only  to  clerks  and  employees  at  the  seat  of  Government,  Including  employees  of 
such  departments  in  the  field  service  who  are  paid  from  the  same  approprla- 
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tions  (14  Gomp.'Dec.  413).  In  the  case,  as  here  presented,  of  field  employees 
paid  from  a  lump  sum  appropriation  for  the  field  service,  their  compensations 
may  be  fixed  by  agreement.  The  compensation  of  engineers  may  be  fixed  at 
$150  per  month  on  an  eight-hour  a  day  basis,  with  additional  compensation  for 
overt&ne  and,  inasmuch  as  it  appears  in  the  present  case  that  the  engineers 
referred  to  have  performed  services  under  such  an  understanding  they  should 
be  paid  accordingly,  If  the  agreement  was  authorized,  or,  if  not,  if  it  be  duly 
approved  by  the  department. 

230.45. 

War  Department,  J.  A.  G.  O.,  September  10,  1918. — ^To  the  Secretary  of  War. 

1.  The  port  supply  officer,  quartermaster.  New  York,  N.  Y.,  presents  the  case 
of  two  engineers  employed  at  Bush  Terminal  in  connection  v^th  the  refrigerat- 
ing plant,  at  $150  per  month,  who  claim  compensation  for  services  in  excess  of 
eight  hours  per  day.  It  is  stated  by  this  officer  that  on  or  about  August  4  the 
engineers  resigned  without  notice  and  that  two  of  the  three  were  persuaded  to 
return,  with  the  understanding  that  they  would  be  paid  for  overtime.  He  states 
that  the  men  '*  are  hired  on  a  monthly  basis  of  $150  "per  month  for  an  eight- 
hour  day,  seven  days  per  week,"  and  that  as  one  of  the  three  men  who  resigned 
did  not  return  the  other  two  were  promised  overtime,  "providing  they  would 
cover  the  other  shift."  He  further  states  that  the  paymaster  objects  to  paying 
overtime  *'  on  account  of  the  ruling  that  civilian  employees  on  a  monthly  basis 
with  the  Crovernment  should  not  be  allowed  overtime." 

2.  The  rule  referred  to  against  paying  compensation  for  overtime  Is  doubtless 
that  based  on  section  7  of  the  act  of  March  15,  1898  (30  Stat.  277,  316),  which 
prescribes  the  hours  of  service  of  clerks  and  other  employees  of  the  executive 
departments  and  makes  provision  for  granting  leaves  of  absence.  This  section 
reads  in  part  as  follows: 

"  Hereafter  It  shall  be  the  duty  of  the  heads  of  the  several  executive  depart- 
ments, in  the  interest  of  the  public  service,  to  require  of  all  clerks  and  other 
employees,  of  whatever  grade  or  class  in  their  respective  departments,  not  less 
than  seven  hours  of  labor  each  day,  except  Sundays  and  days  declared  public 
holidays  by  law  or  Executive  order:  Provided,  That  the  heads  of  the  depart- 
ments may,  by  special  order,  stating  the  reason,  further  extend  the  hours  of  any 
clerk  or  employee  In  their  departments,  respectively;  but  in  case  of  an  exten- 
sion It  shall  be  without  additional  compensation." 

This  section  applies  only  to  those  clerks  and  employees  of  the  departments  at 
the  seat. of  government,  including  employees  of  such  departments  in  the  field 
service  who  are  paid  from  the  same  appropriations.  (14  Comp.  Dec.  413.)  In 
the  case  of  field  employees  paid  from  a  lump-sum  appropriation  for  the  field 
service,  their  compensation  may  be  fixed  by  agreement,  and  in  the  present  case 
the  compensation  of  the  engineers  may  be  fixed  at  $150  per  month  per  an  eight - 
hour  a  day  basis  with  additional  compensation  for  overtime,  and  inasmuch  as  it 
appears  that  the  engineers  referred  to  have  performed  services  since  August  4 
under  this  understanding,  they  should  be  paid  accordingly  If  the  agreement  was 
authorized,  or,  if  not,  if  it  be  duly  approved  by  the  department. 


CIYILIAN  EMPLOYEES:  Removal. 

A  Civilian  employed  as  an  executive  expert  in  the  Quartermaster  GeneraFs 
(MVuv  with  the  approval  of  the  Secretary  of  War  and  the  Civil  Service  Ck)mmls- 
sion  was,  on  account  of  Incompetence,  continue<l  absence  on  private  matters 
without  leave,  and  insubordination,  recommended  by  his  superiors  for  a  dis- 
charge from  the  service.  As  required  by  .section  6  of  the  act  of  August  24, 
1912  (37  Stat.  539,  555),  he  was  given  notice  and  a  copy  of  the  charges  and 
was  given  a  chance  to  reply.  His  .superiors  are  best  able  to  determine  whether 
his  work  is  satisfactory.  He  has  shown  himself  insubordinate  and  could  not, 
of  course,  cooperate  with  his  superiors.  The  record  is  complete,  and  he  can  be 
summarily  dismissed  by  the  Secretary  of  War.  Further,  the  purpose  for  which 
he  was  employed  has  been  accomplished  by  others,  and  since  his  services  are 
therefore  no  longer  needed  he  may  be  dismissed  regardless  of  any  other  reasons 
tlu^re  may  be. 

230.82. 

War  Department,  J.  A.  G.  O.,  September  10,  1918. — ^To  the  Secretary  of  War. 

1.  You  have  referred  to  this  office  the  accompanying  file  of  papers  relating  to 
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the  case  of  A.,  executive  expert,  at  a  salary  of  $3,600  per  annum,  in  the  office 
of  the  Quartermaster  General,  Washington,  D.  C,  for  remark  and  recommenda- 
tion with  reference  to  the  proposed  separation  of  Mr.  A.  from  the  service. 

2.  There  is  a  considerable  accumulation  of  memoranda,  principally  pre- 
pared and  submitted  by  Mr.  A.,  both  as  a  matter  of  defense  against  the  charge 
of  unsatisfactory  service  and  other  charges  preferred  against  him  by  the  Quar- 
termaster Generars  Office,  and  upon  various  charges  preferred  by  him,  Mr.  A., 
against  his  immediate  superior,  Maj.  D.,  of  the  Quartermaster  General's 
Office.  I  deem  it  unnecessary,  however,  to  undertake  a  summary  of  all  the 
various  ramifications  Into  which  the  charges  against  Mr.  A.  have  grown,  if, 
indeed,  any  intelligible  summary  could  by  any  reasonable  effort  be  evolved  from 
the  elaborate  details  of  his  papers.  It  is  sufficient,  I  think,  to  state  the  princi- 
pal features  of  the  case,  as  follows :  Mr.  A.  is  a  lawyer  from  Philadelphia,  Pa., 
and  entered  upon  duty  as  "  civilian  executive  expert,  Quartermaster  Ooriffi,"  on 
or  about  May  27,  1918.  His  employment  at  a  salary  of  $3,500  per  annum  was 
approved  by  the  Civil  Service  Commission  and  the  Secretary  of  War  in  the 
latter  part  of  June,  1918.  On  July  26,  1918,  Mr.  A.'s  bureau  chief,  MaJ.  D., 
suggested  to  him  a  discontinuance  of  his  relations  with  that  branch  not  later 
than  July  31, 1918*    The  memorandum  to  Mr.  A.  reads  as  follows : 

"  1.  Since  joining  the  staff  of  this  branch  you  have  confined  yourself  primarily 
to  two  things : 

"(a)  A  study  of  orders  and  regulations  within  the  Quartermaster  Corps. 

"(b)  A  study  of  different  types  of  legislation  within  the  War  Department. 

"2.  In  connection  with  orders  and  regulations  within  the  Quartermaster 
Corps  your  Investigations  were  prolonged  to  such  an  extent  without  result  that 
it  became  necessary  for  me  to  act  in  the  matter  substantially  without  assistance 
from  you,  and  to  establish  a  new  scheme  of  regulations  for  this  Corps. 

"3.  Some  four  weeks  ago  I  was  promised  within  48  hours  a  statement 
regarding  definite  types  of  War  Department  legislation.  Because  of  the  delay 
it  has  now  become  necessary  for  me  to  undertake  the  preparation  of  a  statement 
upon  this  matter  for  use  in  this  branch,  and  this  statement  will  be  completed 
within  a  few  days,  again  without  assistance  from  you. 

"  4.  In  view  of  this  situation,  I  think  it  wise  to  suggest  a  discontinuance  of 
your  relations  with  this  branch  not  later  than  July  31,  1918." 

Mr,  A-  replied  under  date  of  July  29,  charging  in  substance  that  any  lack  of 
proper  conduct  of  the  business  of  Maj.  D.'s  office  was  due  to  lack  of  execu- 
tive ability  on  the  part  of  MaJ.  D.  himself,  and,  in  general,  criticizing  his  selec- 
tion for  that  place.  He  denied  the  charges  stated  in  Maj.  D.'s  memorandum  of 
July  26.  Mr.  F.,  chief  of  the  Methods  Control  Division,  considered  his^  reply 
and  criticism  of  Maj.  D.  and  his  office  as  a  criticism  of  him,  Mr.  F.,  and  of  his 
methods  and  management  of  the  Controls  Division.  Mr.  A.,  in  a  long  memo- 
randum dated  August  3,  disavowed  any  intenton  of  criticizing  Mr.  F.'s  manage- 
ment and  detailed  at  great  length  various  charges  against  Maj.  D.,  including 
(1)  "abuse  of  power,"  (2)  "conduct  unbecoming  an  officer  and  a  gentleman 
under  the  ninety-fifth  article  of  war,"  (3)  "gross  inefficiency  in  the  control  of 
the  work  of  the  orders  and  regulations  branch,"  and  requested  an  investiga- 
tion of  Maj.  D.  with  a  view  to  his  being  court-martialed.  With  reference  to 
these  elaborate  charges  against  Maj.  D.,  Mr.  F.,  upon  a  demand  by  Maj.  D.  for 
an  investigation,  made  the  following  notation: 

"  Forwarded  with  the  remark  that  in  my  opinion  the  work  of  Maj.  D.  is 
sufficiently  well  known  to  his  superiors  and  no  investigation  is  necessary.  The 
orders  and  directions  given  by  Maj.  D.  in  the  management  of  the  orders  and 
regulations  branch  have  In  each  instance  been  discussed  by  Maj.  D.  with  myself 
as  his  superior  and  have  had  my  approval.  Charges  made  against  Maj.  D. 
should,  therefore,  properly  be  made  against  me  rather  than  against  Maj.  D., 
who  acted  under  my  directions." 

Mr.  A.  again,  under  date  of  August  7,  submitted  a  sunplementary  memo- 
randum further  charging  "  executive  inefficiency  on  the  part  of  Maj.  D.,  Quar- 
termaster Corps,  National  Army,  and  delay  of  public  business  unnecessarily." 
Under  date  of  August  5,  1918,  the  acting  executive  officer  of  the  Quartermaster 
General's  Office,  In  a  memorandum  directed  to  Mr.  A.  by  authority  of  the  Acting 
Quartermaster  General,  notified  him  of  the  following  specific  charges: 

"1.  You  are  hereby  notified  that  charges  have  been  preferred  against  you 
by  the  head  of  the  orders  and  regulations  branch,  as  follows : 

"(a)   Incompetence. 

"(&)  Prolonged  absence  from  your  duties  during  office  hours  upon  private 
business. 
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''(o)  Failure  to  notify  the  office  with  which  you  are  connected,  in  accordance 
with  this  office's  rules,  of  absences,  whether  official  or  otherwise,  and  of  the 
place  where  you  might  be  reached  in  case  of  such  absences. 

"(d)  For  the  efficiency  of  the  service. 

*'  2.  The  charges  above  are  transmitted  to  you,  and  you  will  be  allowed  a 
reasonable  time  to  answer  the  same  in  writing  and  to  present  affidavits  in  sup- 
port of  your  answer,  provided,  however,  that  your  answer  shall  be  submitted 
to  this  office  by  August  10,  1018.  ' 

"  By  authority  of  the  Ac^ipg  Quartermaster  General."  ^ 

Mr.  A.  replied  to  these  charges  under  date  of  August  19,  denying  each  and 
every  one  of  the  charges.  In  the  meantime,  it  appears  that  Mr.  A.  was  sus- 
pended "  without  pay,  eQlective  August  12,  1818,"  by  the  Acting  Quartermaster 
General,  and  under  date  of  August  12»  1918,  the  Acting  Quartermaster  General 
requested  the  Secretary  of  War  to  dismiss  Mr.  A.  from  the  service  for  reasons 
stated  in  his  communication,  as  follows: 

"1.  It  is  recommended  that  Mr.  A.,  executive. expert  at  $3,500  per  ann\im, 
Quartermaster  Corps  of  the  Army,  Washington,  D.  0.,  be  discharged  from  the 
service,  effective  at  the  close  of  business  August  15,  1918. 

"2.  Mr.  A.  was  appointed  with  the  approval  of  the  Secretary  of  War  of 
June  27,  1918,  and  the  Civil  Service  Commission  of  June  25,  1918,  under  the 
provisions  of  section  10,  rule  II,  civil-service  rules. 

"  3.  0\\  June  29,  1918,  Mr.  A.  was  verbally  advised  that  his  services  were  un- 
satisfactory, and  formal  charges  were  preferred  against  him  under  dates  of 
July  26  and  August  5,  1918,  as  per  copies  inclosed  herewith,  marked  "  Exhibits 
A  and  B." 

"4.  Mr.  A.  replied  to  the  first  charge  under  date  of  July  29,  1918,  copy  of 
which  is  Inclosed,  marked  '  Exhibit  C/  which  reply,  it  will  be  noted,  does-  not 
directly  or  substantially  answer  the  charge,  but,  rather,  constitutes  an  attack 
upon  individuals  in  the  branch  in  which  he  is  employed,  and  concludes  with 
a  request  for  an  investigation  of  certain  irregularities  alleged  to  exist  in  that 
branch.  To  the  second  set  of  charges  preferred  against  Mr.  A.,  an^er  date  of 
August  5,  he  has  submitted  no  reply. 

**  5.  Mr.  A.  was  originally  employed  because  of  his  legal  education  and  train- 
ing, and  his  duties  involved  legal  research  work  in  connection  with  the  study, 
promulgation,  and  revision  of  orders  and  regulations  pertaining  to  the  activities 
of  the  Quartermaster  Corps.  He  has  performed  no  useful  function  in  this 
position  and  has  repeatedly  criticized  his  superiors  and  associates,  with  a  view 
to  disrupting  the  organization  with  which  he  is  serving.  Since  formal  charges 
were  preferred  against  him  on  July  26  he  has  shown  himself  to  be  insubordinate 
and  inattentive  to  his  duties,  having  absented  himself  from  the  office  without* 
permission  during  the  greater  part  of  the  day.  In  fact,  his  whole  attitude  since 
he  was  advised  on  June  29  that  his  services  were  unsatisfactory  has  been  in- 
subordinate and  prejudicial  to  the  maintenance  of  proper  discipline. 

"  6.  The  purpose  for  which  Mr.  A.  was  originally  employed  has  been  accom- 
plished, although,  as  stated  above,  he  has  rendered  no  material  aid  in  the  prose- 
cution of  the  work.  His  services  are  therefore  no  longer  required,  and  it  is 
believed  that  under  the  circumstances  the  best  interests  of  the  service  demand 
his  dismissal.  In  this  connection  attention  is  invited  to  the  opinion  of  the  Judge 
Advocate  General  of  the  Army,  dated  January  10,  1913  (Dig.  Ops.  J.  A.  G.  1917, 
p.  140)." 

3.  Mr.  A.  denies  that  he  has  been  guilty  of  insubordination,  as  indicated  in 
the  Acting  Quartermaster  GeneraFs  letter  of  August  12,  quoted  above,  and  in 
this  connection  in  effect  criticizes  the  Acting  Quartermaster  General  in  his 
memorandum  of  August  31,  1918,  in  siting  the  letter  of  August  12,  in  which 
reference  is  made  to  his  being  insubordinate.  In  paragraph  5  of  the  said 
memorandum  he  says : 

"  Mr.  A.  submits  that  the  best  proof  that  could  be  furnished  that  the  Acting 
Quartermaster  General  of  the  Army  had  no  personal  knowledge  of  the  details 
of  the  facts  Involved  in  the  present  proceedings  is  the  fact  that  his  name  was 
used  to  support  the  submission  direct  to  the  Secretary  of  War  of  a  charge  of 
insubordination,  it  being  incredible  that  a  distinguished  officer  of  the  service, 
with  the  character  and  attainments  necessary  to  secure  his  being  commissioned 
a  brigadier  general,  would  knowingly  make  so  serious  a  charge  to  the  Secre- 
tary of  War  against  any  subordinate  without  first  giving  the  subordinate  the 
opportunity  to  be  heard  in  defense  of  such  a  charge." 

This  is  typical.  Practically  all  of  Mr.  A.*s  pni)ers  in  this  case  indicate  a 
defiant  and  critical  attitude  toward  his  superiors  from  the  beginning.     In 
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his  first  memorandam  of  July  29,  in  answer  to  the  soggestlon  of  his  diief  that 
he  resign^  he  says,  in  tiie  second  para^aph : 

"From  the  tenor  of  Maj.  D.'s  memorandam  It  is  assumed  that  he  has  known 
that  I  have  for  several  weeks  been  aware  of  the  fact  that  his  meUiods  of 
snperrislng'  the  important  work  of  the  orders  and  regulations  branch  is 
seriously  affecting  its  efficiency,  and  knows  that  three  or  four  weeks  ago  I 
Initiated  steps  with  a  view  to  securing,  should  Mr.  F.  approve,  a  transfer  to 
another  branch  should  present  conditions  not  be  remedied.*' 

4.  This  case  is  to  be  disposed  of  in  accordance  with  section  6  of  the  act  of 
August  24, 1912  (87  Stat  539,  55|) ,  which  provides  in  part : 

"That  no  person  in  the  classified  civil  service  of  the  United  States  shall  be- 
rcmoved  therefrom  except  for  such  cause  as  will  promote  the  efficiency  of  said 
service  and  for  reasons  given  in  writing,  and  the  person  whose  removal  Is 
sought  shall  have  notice  of  the  same  and  of  any  charges  preferred  against 
him,  and  be  furnished  with  a  copy  thereof,  and  also  be  allowed  a  reasonable 
time  for  personally  answering  the  same  in  writing;  and  affidavits  in  support 
thereof;  but  no  examination  of  witnesses  nor  any  trial  or  hearing  shsdl  be 
required  except  in  the  discretion  of  the  officer  making  the  removal ;  and  copies 
of  charges,  notice  of  hearing,  answer,  reasons  for  removal,  and  of  the  order  of 
removal  shall  be  made  a  part  of  the  records  of  the  proper  departhient  or  oiTiee, 
as  shall  also  the  reasons  for  reduction  in  rank  or  compensation;  and  copies 
of  the  same  shall  be  furnished  to  the  person  affected  upon  request,  and  the 
Civil  Service  Commission  also  shall,  upon  request,  be  furnished  copies  of  the 
same." 

Mr.  A.  was  duly  advised  that  his  work  was  not  satisfactory  and  was  given 
an  opportunity  to  answer  this  charge.  In  the  opinion  of  this  office  the  question 
of  whether  an  employee  in  any  particular  branch  of  the  service  performs  his 
work  satisfactorily  mu^t  be  judged  and  decided  very  largely  by  the  officer  having 
charge  of  such  work.  In  this  case  Maj.  D.  and  Mr.  F.  were  the  officers  host 
able  to  judge  whether  Mr.  A.  satisfactorily  performed  the  service  for  which  he 
was  employed,  and  upon  the  record  presented  it  is  the  view  of  this  office  that 
the  Secretary  of  War  would  be  amply  justified  in  separating  Mr.  A.  from  the 
service  on  the  ground  originally  stated ;  that  is,  that  his  work  was  not  satisfac- 
tory. A  much  stronger  charge  against  him  has  since  been  made  by  reason  of  his 
defiant  attitude.  In  the  opinion  of  this  office  no  proof  other  than  that  contained 
in  the  papers  of  the  fact  that  Mr.  A.  has  shown  himself  Insubordinate  is  neces- 
sary. His  first  reply  of  July  29,  1918,  showed,  as  Indicated  by  the  above  quota- 
tion of  the  second  paragraph  of  his  memorandum,  that  he  entertained  such  a 
disposition  to  be  critical  of  his  superior  officer,  of  his  ability  and  management, 
that  it  was  evidently  impossible  for  him  to  cooperate  so  lis  to  render  the  servlco 
to  be  expected  of  a  person  employed  in  the  capacity  in  which  he  was  employed.  I 
have  no  hesitation  in  stating  that  upon  the  record  the  Secretary  of  War  would 
be  amply  justified  in  summarily  removing  Mr.  A.  from  the  service.  On  the 
other  hand,  it  may  not  be  necessary  to  act  upon  the  charges  in  view  of  the 
statement  of  the  Acting  Quartermaster  General  in  his  letter  of  August  12  that 
the  "  purpose  for  which  Mr.  A.  was  originally  employed  has  been  accomplished,'* 
and  that  "his  services  are  therefore  no  longer  required."  Mr.  A.,  like  many 
other  persons,  was  employed  for  a  special  work.  If  his  services  are  no  longer 
necessary,  because  the  purpose  for  which  he  was  employed  has  been  accom- 
plished, his  services  may  properly  be  dispensed  with,  regardless  of  any  other 
reason  there  may  be. 

COMMAND:  Pay  for  Higher  Command. 

An  officer  is  entitled  to  increase  of  pay  for  exercising  higher  command,  under 
section  7,  act  of  April  26, 1898  (30  Stat.  364,  365),  only  when  assigned,  as  therein 
specified,  by  competent  authority  to  a  "  command  "  above  that  pertaining  to  his 
j^rade.  The  term  "  command,"  as  here  used,  means  an  organization  of  troops. 
See  Humphreys  v.  United  States  (38  Ct.  Cls.  689,  692).  The  assignment  of  a 
first  lieutenant  of  the  line  lo  perform  the  duty  of  division  personnel  officer  during 
the  absence  of  the  division  personnel  officer  would  not  be  an  assignment  within 
the  statute. 

241.1 

War  Department,  J.  A.  G.  O.,  September  10,  1918.— To  the  Division  Judge 
Advocate,  Thirty-eighth  Division. 

1.  An  officer  Is  entitled  to  Increase  of  pay  for  exercising  higher  command, 
under  section  7,  act  of  April  26,  1898  (30  Stat.  364,. 365),  only  when  assigned 
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as  therein  specified,  by  competent  authority  to  a  ''command"  above  that  per- 
taining to  his  grade.  The  term  "  command/'  as  here  used,  means  an  organiza- 
tion of  troops.    See  Humphreys  v.  United  States  (38  Gt  Cls.  689,  692) : 

"  The  term  '  command '  in  the  statute  refers  not  tq  the  commander  but  to 
the  commanded — ^not  to  ranis  or  grade  or  the  giving  of  borders,  but  to  organized 
bodies  of  troops  whose  commanding  officers  have  a  certain  rate  of  pay  regulated 
by  law,    •    •    ♦   the  command  of  a  captain  is  his  company." 

2.  The  assignment  of  a  first  lieutenant  of  the  line  to  perform  the  duty  of 
division  personnel  officer  during  the  absence  of  the  division  personnel  officer 
would  not  be  an  assignment  within  the  statute. 


CONTRACTS:  Cash  Discoants  to  OoTernment 

Contracts  providing  for  the  purchase  of  Grovemment  supplies  may  stipulate 
that  cash  discounts  shall  be  allowed  the  Government  upon  payment  of  invoices 
within  a  specified  time,  subject  to  the  limitation  prescribed  In  section  3648, 
Revised  Statutes,  that  no  payment  for  services  or  articles  of  any  description 
shall  exceed  the  value  of  the  service  rendered  or  of  the  articles  delivered.  For 
the  purpose  of  computing  the  said  specified  time,  delivery  may  be  regarded  as 
nmde  f .  o.  b.  cars  or  vessel  at  the  point  of  origin,  If  Inspection  and  Government 
acceptance  are  complete. 

160. 

War  Department,  J.  A.  G.  O.,  September  10,  1918.— To  The  Chief  of  Staff. 

1.  It  is  proposed  to  Insert  In  contracts  for  supplies  a  provision  for  the  pay- 
ment of  invoices  within  a  certain  prescribed  period  of  time  in  order  to  obtain 
cash  discounts,  and  the  opinion  of  this  office  is  requested  as  to  the  legality  of 
so  doing.  The  Supervisor  of  Statistics  and  Accounting  presents  the  question  in 
the  following  statement: 

**  1.  This  division  has  the  method  of  handling  invoices  established  on  such 
a  routine  basis  that  we  are  able  to  pay  virtually  all  of  them  within  10  days 
of  the  time  of  their  receipt  at  the  writer's  desk. 

"2.  Our  program  for  the  fiscal  year  of  1919  amounts  to  over  $800,000.  It 
is  thought  that  we  should  write  Into  our  contracts  a  1  per  cent  or  2  per 
cent  10-day  discount  clause.  Such  discussion  as  has  been  had  with  Mr.  Guy 
Hor^n  and  Capt  Finkenstaedt  leads  to  the  belief  that  all  of  the  contractors 
would  be  glad  to  accept  business  on  this  basis  owing  to  the  rapid  turnover 
It  would  give  them. 

*'  3.  The  accomplishment  of  a  1  per  cent  or  2  per  cent  discount  would  enable 
tills  corps  to  save  from  $800,000  to  $1,600,000  per  year,  which  would  be  well 
worth  going  after." 

2.  This  office  knows  of  no  reason  why  the  proposed  plan  may  not  be  carried 
out,  subject  to  the  limitations  prescribed  in  section  3648,  Revised  Statutes, 
which  provides  that — 

'•In  all  cases  of  contracts  for  the  performance  of  any  service,  or  the  delivery 
of  articles  of  any  description,  for  the  use  of  the  United  States,  payment  shall 
not  exceed  the  value  of  the  service  rendered,  or  of  the  articles  delivered 
prt»viously  to  such  payment" 

The  contracts  may  stipulate  for  the  delivery  of  property  f.  o.  b.  cars  or 
vessels  at  the  point  of  origin,  in  which  case,  if  it  has  been  Inspected  and 
accepted  by  the  Government,  the  delivery  will  be  complete  within  the  meaning 
of  the  statute. 

ESPIONAGE  ACT:  Inoiting  Refasal  of  Military  Daty. 

A  letter  written  to  a  soldier  in  the  Army  contains  tlie  following: 
"  I  received  your  letter  yesterday  and  am  very  glad  to  hear  from  you ;  but  I 
am  especially  glad  to  see  that  you  are  keeping  up  such  a  good  stand  for  the 
Ix)rd  and  for  the  right.  May  the  Ix)rd  keep  you  strong  and  unshaken  till  the 
end.  I  have  not  heard  from  many  of  the  young  men  yet  who  were  recently 
called  from  the  churches  here,  how  true  they  have  remained.  Of  course.  It 
takes  courage  from  on  high  to  carry  such  a  conviction  through.  A  person  will 
surely  have  to  stand  something,  but  we  know  that  it  lias  always  been  that  way 
with  the  believers."  Under  section  3  of  the  espionage  act  (40  Stat.  217,  219), 
as  amended  by  the  act  of  May  16,  1918  (40  Stat.  553),  this  may  be  re- 
garded as  a  deliberate  attempt  to  induce  the  soldier  to  whom  the  letter  was 
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written  to  refane  to  perform  his  military  obligation.  Its  manifest  purpose  waa 
to  invite  insubordination  and  disloyalty.  Ail  papers  should  be  referr^  to  the 
Attorney  General. 

383.4. 

War  Department,  J.  A.  G.  O.,  September  10, 1918.— To  The  Adjutant  GeneraL 

1.  There  has  been  referred  to  this  office  for  remark  and  recommendation  a 
copy  of  a  letter  which  it  is  claimed  had  been  written  and  sent  by  £.  to  a  member 
of  the  Military  Establishment: 

Dear  Bbotheb  Eck  :  I  received  your  letter  yesterday  and  am  very  glad  to  hear 
from  you,  but  I  am  especially  glad  to  see  that  you  are  keeping  up  such  a  good 
stand  for  the  Lord  and  for  the  right.  May  the  Lord  keep  you  strong  and  un- 
shaken till  the  end.  I  have  not  heard  from  many  of  the  young  men  yet  who 
were  recently  called  from  these  churches  here  how  true  they  have  remained. 
Of  course,  it  takes  courage  from  on  high  to  carry  such  a  conylction  through.  A 
person  will  surely  have  to  stand  something,  but  we  know  that  it  has  always  been 
that  way  with  the  true  believers.  I  am  sending  you  some  more  of  the  papers 
issued  from  Washington,  but,  of  course,  ttiese  are  only  for  your  own  use,  that 
you  can  study  what  the  Government  really  Intends  to  do  with  the  con*?r'|pnfiong 
objector.  You  also  write  about  my  getting  up  for  you  one  of  the  affidavits  of 
religious  conviction.  But  I  can  not  fix  that  up  by  myself;  one  pait  li.is  tv»  he 
signed  by  your  minister  and  one  by  yourself.  For  the  minister.  I  thinlc  Hev.  K. 
would  be  the  proper  person.  If  you  would  write  to  your  father  and  tell  him  to 
come  here  some  time,  I  would  give  it  to  him  to  get  filled  out  and  signed  by  your 
preacher  and  sent  to  you.  But  you  must  put  up  your  address  more  completely,  or 
else  you  are  liable  not  to  got  your  letters  delivered  to  you.  I  am  not  sun*  now 
whether  you  will  get  this  letter,  because  the  address  that  you  have  given  Is  so 
Incomplete.  I  have  written  It  on  the  envelope  the  way  it  seems  to  be  from  your 
letter,  but  you  should  get  some  one  that  knows  to  give  you  a  full  copy  of  your 
address,  giving  company  number  and  brigade  number.  With  regard  to  the 
religious  affidavit  I  will  say  that  you  will  not  need  it  as  long  as  you  have  your 
noncombatant  card,  but  If  you  should  ever  lose  it,  you  would  have  to  have  the 
affidavit  instead.  I  wish  you  would  also  please  send  me  the  name  and  address 
of  your  father.  Wishing  you,  as  ever,  the  grace  and  blessing  of  our  Saviour,  I 
remain. 

Very  sincerely,  yours,  (Signed) . 

2.  Section  3  of  the  espionage  act  of  June  15,  1917    (40  Stat  217,  219)  ^ 
as  amended  by  the  act  of  May  16,  1918  (40  Stat.  553),  pertinent  to  the  question' 
presented,  in  part  provides : 

''And  whoever  when  the  United  States  is  at  war  shall  willfully  cause,  or 
attempt  to  cause,  or  incite  or  attempt  to  incite,  insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty,  in  the  military  or  naval  forces  of  the  United  States 
*  *  *  shall  be  punished  by  a  fine  of  not  more  than  $10,0(X)  or  imprisonment 
for  not  more  than  20  years,  or  both." 

The  fact  that  this  man  is  a  conscientious  objector  does  not  afford  him  Im- 
munity from  prosecution  for  a  viola'^^on  of  the  espionnsre  law.  Tbe  snip  nnps- 
tion  to  be  determined  is  whether  by  his  act  he  attempted  to  Incite  Insurbordlna- 
tion.  disloyalty,  mutiny,  or  refusal  of  duty  in  the  military  service,  denouTiotMl 
by  said  section  S.  The  language  employed  by  him  in  the  above  letter  that 
"  I  received  your  letter  yesterday  and  am  very  glad  to  hear  from  you ;  but  I 
am  especially  glad  to  see  that  you  are  keeping  up  such  a  good  stand  for  the 
Lord  and  for  the  right  May  the  Lord  keep  you  strong  and  unshaken  till  the 
end.  ••I  have  not  heard  from  many  of  the  young  men  yet  who  were  recently 
called  from  these  churches  here,  how  true  they  have  remained.  Of  course, 
it  takes  courage  from  on  high  to  carry  such  a  conviction  through.  A  person 
will  surely  have  to  stand  something,  but  we  know  that  it  has  always  been  that 
wfw  with  the  true  believers,"  can  not  be  regarded  other  tbjin  a  dei^^^^rate 
attempt  to  Induce  the  soldier  to  whom  the  letter  was  written,  to  refuse  to 
l)erform  his  military  obligations,  and  its  manifest  purpose  unquestionably  was 
to  Incite  Insubordination  and  disloyalty. 

3.  Accordingly,  it  is  the  view  of  this  office  that  all  the  papers  In  the  case 
should  be  referred  to  the  Attorney  General  for  such  action  as  he  may  conclude 
to  be  proper  in  the  premises.  It  is  suggested  that  the  original  letter  of  this 
man  be  forwarded  to  this  office  for  transmittal  to  the  Attorney  General.  Upon 
its  receipt  this  office  will  prepare  a  letter  to  the  Attorney  General  for  the  sig- 
nature of  the  Acting  Secretary  of  War. 
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CONTRACTS:  Employment  of  Enlisted  Men  hj  Goyernment  Contraotor. 

Section  1765,  R.  S.,  has  no  application  to  the  employment  of  sol- 
diers by  a  Government  contractor,  under  authority  from  the  Secretary  of  War, 
when  tiiiere  is  a  shortage  of  labor  and  when  the  contractor  pays  them  the  usual 
wages,  less  the  $30  per  month  received  by  them  as  soldiers  from  the  United 
States  Government  The  settled  construction  of  section  1765,  R.  S., 
United  States  v.  Saunders  (120  U.  S.  126),  does  not  prohibit  a  person  from 
receiving  compensation  for  services  of  two  distinct  employments,  and  conse- 
quently these  soldiers  may  receive  additional  pay  from  the  contractor.  The 
cost  to  the  Government  is  no  more. 

220.4. 

War  Department,  J.  A.  G.  O.,  September  11,  1918.--To  the  First  Assistant 
Secretary  of  War. 

1.  You  request  the  opinion  of  this  office  concerning  the  application  of  sec- 
tion 1765,  Revised  Statutes,  to  the  employment  of  troops  by  contractors  in 
getting  out  spruce  and  fir  for  airplane  construction.  It  is  stated  that  in  No- 
vember, 1917,  the  Secretary  of  War  approved  a  plan  whereby  troops  were 
asked  to  volunteer  for  work  as  lumbermen  for  the  purpose  stated,  owing  to  the 
fact  that  there  was  a  great  shortage  of  labor  and  that,  under  such  plan  "  these 
troops  were  put  in  tihe  forests  and  became  employees  of  the  various  con- 
tractors, who  paid  them  the  prevailing  wages  less  the  $30  a  month  they  re- 
ceived as  soldiers  from  the  United  States  Government."  Three  specific  ques- 
tions are  presented,  as  follows : 

"(a)  Does  the  statute  prohibit  such  enlisted  men  employed  by  persons  hav- 
ing contracts  with  the  Government  from  receiving  pay  from  such  contractors? 

"(&)  Would  payment  by  the  contractor,  employing  such  enlisted  men,  be  in 
violation  of  the  statute,  where  the  contract  with  the  Government  is  a  cost 
plus  contract,  but  where  such  contractor  in  employing  the  enlisted  men  is 
acting  as  an  independent  contractor  and  not  as  an  agent  of  the  Government? 

"(c)  Where  the  price  to  be  paid  to  the  contractor  is  measured  by  his  cost 
and  the  appropriation  is  available  for  the  ptirchase  of  the  article  proposed,  is 
not  the  appropriation  available  for  the  payment  of  the  price  stipulated  in  the  con- 
tract as  cost  to  the  extent  that  it  includes  all  actual  cost  to  the  contractor?" 

2.  In  the  opinion  of  this  office,  section  1765,  Revised  Statutes,  has  no  ap< 
plication  to  the  situation  described.  The  employment  of  the  soldiers  was  not 
by  nn  agent  of  the  Government,  using* Government  funds,  but  by  an  independent 
contractor,  who  paid  them  from  his  own  funds,  according  to  agreement  and 
authority  of  the  Secretary  of  War  and,  as  they  were  paid  no  more  than  the 
prevailing  rates  of  wages  less  the  amount  of  their  pay  as  soldiers,  the  execu- 
tion of  the  contract  was  no  more  expensive  to  the  Government  than.it  would 
have  been  had  soldiers  not  been  so  employed.  Furthermore,  if  there  be  any 
doubt  on  the  question,  because  the  contractor  operated  under  a  so-called  cost 
plus  contract — ^and  I  do  not  think  this  is  at  all  material — the  legality  of 
allowing  the  soldiery  pay  by  the  contractor  in  addition  to  their  pay  as  enlisted 
men  can  not  be  questioned,  in  view  of  the  settled  construction  of  section 
1765,  Revised  Statutes,  which  is  that  it  does  not  prohibit  a  person  from  re- 
ceiving compensation  for  services  of  two  distinct  employments.  United  States 
V.  Saunders  (120  U.  S.  126). 

3.  In  the  light  of  the  facts  stated  in  this  case,  questions  (a)  and  (6)  arc 
answered  in  the  negative  and  question  (c)  in  the  affirmative. 


COURTS-MARTIAL:  The  Original  Convening  Aathofity  Most  Reoonvene  the 
Court  for  Proceedings  in  Revision. 

Some  of  the  officers  who  constitute  a  court  no  longer  remain  under  command 
of  the  convening  authority,  and  it  is  necessary  for  that  court  to  meet  for  pro- 
coedinga  In  revision.  The  proper  procedure  is  for  The  Adjutant  General  to 
order  that  such  officers  be  again  placed  under  the  special  command  of  the  first 
convening  authority  in  order  that  he  may  reconvene  the  court.  The  War  De- 
partment Itselx  should  not  reconvene  the  court,  neither  should  it  order  the  com- 
manding officer  under  whom  these  officers  now  are  to  reconvene  the  court,  even 
if  the  latter  be  a  convening  authority.  The  power  to  reconvene  a  court  for  pro- 
ceedings in  revision  is  an  Incident  of  the  same  power  as  the  power  to  convene 


752  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARICT. 

the  court  in  the  first  instance.    The  same  authority  that  convenes  the  court; 
or  his  successor  in  command,  must  reconvene  it  for  revision  proceedings. 

260.4. 

Skptembeb  11,  1918. 
[MemonLndnm.) 

As  I  understand  this  case,  it  is  one  where  the  officers,  or  at  least  some  of  the 
officers,  who  constitute  the  court  have,  since  the  court  sat  in  original  proceed- 
ings, moved  away  from  and  no  longer  remain  under  the  command  of  the  conven- 
ing authority.  Therefore  the  convening  authority  has  no  power  over  them  as 
commanding  officer,  convening  authority,  or  otherwise.  ^ 

It  is  necessary  for  that  court  to  meet  in  proceedings  in  revision.  The  com- 
mand of  the  original  convening  authority  was,  of  course,  established  directly  or 
Indirectly  by  orders  of  the  War  Department,  and  notwithstanding  these  officers 
no  longer  belong  to  his  command,  an  order  from  the  original  source  of  authority, 
namely,  the  War  Department,  may  restore  these  officers  to  the  convening  au- 
thority's command  for  the  special  purpose  of  having  them  sit  as  a  court  in 
obedience  to  the  convening  authority's  order  for  proc^dings  in  revision. 

I  do  not  agree  with  the  proposition  that  the  War  Department  Itself  reconvene^ 
or  authorize  the  commanding  officer  under  whom  these  officers  now  are  to  re- 
convene, the  court,  even  if  the  latter  be  a  convening  authority,  for  the  reasoa 
that  there  is  no  connection  between  the  two,  since  neither  the  latter  office  nor 
tlie.  Secretary  of  War  is  a  successor  of  the  former  and  can  in  no  wise  share  his 
functions.  The  power  to  reconvene  a  court  for  proceedings  in  revision  is  an 
incident  of,  Indeed  the  same  power  as,  the  power  to  convene  the  court  In  the  first 
instance.  If  one  convening  authority  convenes  the  court,  a  reconvening  for 
proceedings  in  revision  must  be  done  by  the  same  authority  or  by  his  successor 
in  command ;  at  least  that  is  the  way  I  see  it 

It  seems  to  me  that  we  should  request  that  The  Adjutant  General  issue  an 
order  to  the  effect  that  the  officers  who  constitute  this  court,  and  who  are  now 
under  the  command  of  the  second  commander,  be  placed  under  the  command  of 
the  first  convening  authority,  in  order  that  he  may  reconvene  them  for  proceed- 
ings in  revision. 


INTOXICANTS:  Zones  About  Industrial  Plants  in  War  Work. 

On  September  12,  1918,  the  following  Joint  resolution  was  passed  by  Con- 
gress (40  Stat.  958)  :  "That  the  President  of  the  United  States  be,  and  hereby 
is,  authorized  and  empowered,  at  any  time  after  the  passage  of  this  Joint  resolu- 
tion, to  establish  zones  of  such  size  as  he  may  deem  advisable  about  coal  mines, 
munition  factories,  shipbuilding  plants,  and  such  other  plants  for  war  material 
as  may  seem  to  him  to  require  such  action,  whenever  in  his  opinion  the  creation 
of  such  zones  is  necessary  to  or  advisable  in  the  proper  prosecution  of  the  war, 
and  that  he  is  hereby  authorized  and  empowered  to  prohibit  the  sale,  manufac- 
ture, or  distribution  of  intoxicating  liquors  in  such  zones,  and  that  any  viola- 
tion of  the  President's  regulations  in  this  regard  shall  be  punished  by  imprison- 
ment for  not  more  than  one  year,  or  by  fine  of  not  more  than  $1,000,  or  by  both 
such  fine  and  imprisonment." 

250.1. 

September  11,  1918. 

[Memorandnm  for  General  Staff,  Chief  Military  Intelligence  Branch.] 

Subject :  Revoking  saloon  license. 

1.  Receipt  is  acknowledged  of  your  request  for  infoimatlon  as  to  whether 
there  exists  any  law,  regulation,  or  proclamation  relative  to  revoking  the  licenses 
of  saloons  situated  near  Government-owned  plants  operated  by  private  concerns 
and  engaged  In  manufacturing  war  materials. 

2.  Ton  are  advised  that  the  following  Joint  resolution  was  passed  by  Con- 
gress on  yesterday  (40  Stat.  958) : 

"  That  the  President  of  the  United  States  be,  and  hereby  is,  authorized  and 
empowered,  at  any  time  after  the  passage  of  this  Joint  resolution,  to  establish 
zones  of  such  size  as  he  may  deem  advisable  about  coal  mines,  munition  fac- 
tories, shipbuilding  plants,  and  such  other  plants  for  war  material  as  may  seem 
to  him  to  require  such  action,  whenever  in  his  opinion  the  creation  of  such 
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zones  is  necessary  to  or  a(lv!f?able  in  the  proper  prosecution  of  the  war,  and 
that  he  is  hereby  authorized  and  empowered  to  prohibit  the  sale,  manufacture, 
or  distribution  of  intoxicating  liquors  In  such  zones,  and  that  any  violation  of 
the  Presldent*s  regulations  in  this  regard  shall  be  punished  by  imprisonment 
for  not  more  than  one  year,  or  by  fine  of  not  more  than  $1,000,  or  by  both  such 
tine  and  iniorisonment.'* 


OFFICER:  Dismissal;  Section  1280,  Reyised  Statutes. 

A  colonel  was  discharged  without  trial  Febniary  13,  1918,  under  Articles  of 
War  118.  On  the  following  day,  by  virtue  of  seniority,  another  ofllcer  was  duly 
nonilnate<l  to  fill  the  vacancy,  and  the  second  vacancy  thus  caused  was  also 
tilled  by  seniority  nomination.  Both  of  these  promotions  were  confirmed  by  the 
Senate  on  March  8,  1918.  An  application  under  oath  for  a  trial  by  court- 
martial,  dated  July  16,  1918,  and  received  by  the  department  August  5,  1918, 
was  filed  by  the  dismissed  officer  in  reliance  on  Revised  Statutes,  section  1230. 
It  is  difficult  to  concede,  even  for  argument,  that  this  statute  is  constitutional, 
but  assuming  it  to  be  valid,  the  application  must  be  made  within  a  reasonable 
time.  Any  delay  which  operates  to  the  palpable  disadvantage  of  the  Government 
must  be  considered  unreasonable.  Under  the  circumstances  of  this  case,  occur^ 
ring  in  time  of  war  when  men  are  being  sent  overseas  and  transferred  to  distant 
lK)sts,  the  application  should  have  been  filed  within  a  few  days  at  most  in  order 
that  witnesses  might  be  available.  Because  of  the  officer's  unreasonable  delay, 
the  application  should  be  denied.  Further,  the  office  heretofore  held  by  him  has 
been  filled  by  another  appointment.  In  Blake  v.  United  States  (103  U.  S.  227) 
a  successor  had  been  appointed  to  fill  the  vacancy  caused  by  a  dismissal  and 
the  Supreme  Court  held  that  the  appointment  of  a  successor  to  that  particular 
office,  with  the  consent  of  the  Senate,  operated  by  law  to  supersede  the  one 
dismissed,  and  that  he  could  not  again  attain  the  office  previously  held  except 
through  a  new  appointment,  by  and  with  the  advice  and  consent  of  the  Senate. 
Therefore,  even  though  the  application  In  this  cose  had  been  seasonably  made, 
it  can  be  of  no  avail,  since  It  was  made  after  the  nomination  and  confirmation 
of  the  applicant's  successor.  The  favorable  Judgment  of  a  court-martial  could 
not  restore  him  to  an  office  already  lawfully  filled. 

250.4. 

AVar  Department.  J.  A.  G.  C,  September  11, 1918.— To  The  Adjutant  General. 

1.  W.,  formerly  a  colonel  of  the  Quartermaster  Corps,  United  States  Army, 
dismissed  February  13,  1918,  without  trial  under  Articles  of  War  118,  for 
offenses  alleged  to  have  been  committed  while  he  was  on  duty  at  Portland,  Oreg., 
has  filed  an  application  under  oath,  dated  July  16,  1918,  received  at  the  depart- 
ment August  5, 1918,  for  a  trial  by  court-martial,  evidently  in  the  assertion  of  a 
right  claimed  under  Revised  Statutes,  section  1230.  The  application  is  before 
me  for  recommendation.  In  my  opinion  it  should  be  denied,  (a)  because  It  was 
not  seasonably  made,  and  ( b)  because,  however  that  may  be,  the  office  heretofore 
held  by  him  has  been  filled  by  the  appointment,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  of  his  successor  (Blake  v.  Vniied  States,  103  U.  S.  227). 

2.  AVhatever  right  the  applicant  may  have  been  entitled  to  under  the  statute 
when  properly  construe<l,  he  has  not  seasonably  asserted  it.  Section  1230,  Re- 
vised Statutes,  is  as  follows : 

"  When  any  officer  dismissed  by  order  of  the  President  makes,  in  writing,  an 
application  for  trial,  setting  forth  under  oath  that  he  has  been  wrongfully  dis- 
missed, the  President  shall,  as  soon  as  the  necessities  of  the  service  may  permit, 
convene  a  court-martial  to  try  such  officer  on  the  charges  on  which  he  shall  have 
been  dismissed.  And  if  a  court-martial  is  not  so  convened  within  six  months 
from  the  presentation  of  such  application  for  trial,  or  if  such  court,  being  con- 
vened, does  not  award  dismissal  or  death  as  the  punishment  of  such  officer,  the 
order  of  dismissiil  by  the  President  shall  be  void." 

The  letter  of  the  statute,  however  liberally  regarded,  conflicts  with  funda- 
mental principles  of  Government  and  leaves  but  little  room  for  reasonable 
interpretation.  It  is  difficult  to  concede  or  assume,  even  for  argument,  its  con- 
stitutionality. True,  the  Attorney  General  held  (12  Ops.  Atty.  Gen.  4)  that 
the  statute  was  not  "  obnoxious  to  the  objection  that  it  invades  or  frustrates  the 
power  of  the  President  to  dismiss  an  officer  " ;  on  the  contrary,  he  said,  "  It  is 
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jsUjkiily  a.  regulation  whk'h  is$  to  follow  a  .(ilJsiBissal,  providing,  in  oertaiA  oon- 
tiu;^iui€R,  foi*  the  restoration  -ni  the  oi^oer  to  Hne  service,  and  leaving  the  difl- 
mls5;aJ  iu  HmU  force,  if  tbo«>e  cootingencles  do  aot  IicqipeiL"  Witli  due  respect,  if 
Oon^c^is  UJtder  Ite  {)ow«i*  to  make  rule«  ASkd  regulations  for  ttte  ^ovf^nxmemt  of 
the  Ariuy  can  ko  iiei^late  the  FFes(ii(lent*8  power,  it  can  regulate  it  out  of  exist- 
ence, as  it  has  in  effect  done  by  tills  legislation.  The  Attoraey  Geueral  oonoedecl 
the  power  of  the  President  to  make  the  dlwnissal  and,  quite  logically,  expressed 
It  as  his  view  of  the  statute  that  it  was  simply  a  regulation  of  the  iwwer  of 
dismisKal  after  it  had  been  exeixiteed.  It  is  conceivable  that  OoQgiY'Bs  niigbt 
assume  to  deny  to  the  President  the  right  to  dismiss  Anny  oflicers  at  all,  but  it 
is  diiTK'fiit  to  understand  how  the  pewer  of  disaiissaJ  xsan  l»e  ooHceded  to  tjie 
C/Ouacnaader  in  Oliief  in  anj  form,  only  to  have  it  uuUi^ed  by  the  action  of 
luIUtary  fittbordiuates  sitting  ae  a  court-martial.  If  fe»oli  be  a  i>o«'er  of  dia- 
mlwsal  and  appointuitmt,  in  its  laat  analyKia,  it  is  not  a  power  v^eat-ed  in  the  Fvesi- 
deut  tit  aU,  but  >iu  a  court-^martiaL  The  Prenideot  acts,  in  the  fi<*9t  a»stn»oe» 
bat  Hubiect  to  tlie  au|)erior  and  I'^visiag  JodgmeBt  of  a  tn^mt-iDartiiiL  if  the 
.ludgmeat  of  tiie  court-xuai'tial  coiiciirB  witli  tiiat  of  the  President,  thtn  h'ls  aotkm 
is  coufiraied ;  if  it  disagrees  with  tliat  of  tbe  Preskdeat,  tiiea  bis  actk»i  ia  nuU 
RDd  void.  If  tke  power  of  dismissal  exists  iii  tiie  Pi^esadent  at  ail,  aiida  legisla- 
tk»n  acooi'ds  it  4k»o  little  respect ;  Indeed,  <3estroya  it 

■3.  Again,  if  the  -dismissal  fiiade  by  the  President  uiftder  Articles  of  War  118 
is  gcwd,  the  oSicei'  diMiitssed  becomes,  ipso  facto^  a  civilian.  And  yet,  tlie  statute 
nssuukes,  with  his  conseut,  to  be  sure,  whidi  in  such  oases  ean  confer  no  juris- 
dictioai,  to  subject  the  civiliaD  to  military  jurisdictioii  aiuJ  to  court-Qiartiai. 
It  is  di^c^lt  to  nnderstaad  the  power  of  Oongress  U^  tills  eflecL  If,  also,  the 
dkonissal  was  good  aiid  tke  officer  dismissed  becaaie  thei*eby  a  civilian,  lie  was 
no  longer  an  ofiicer  of  the  Ai*my  or  a  member  of  the  Military  EstaJaldshiueiit,  aad 
he  can,  tkerefore.  he  restoi^ed  to  the  office  whicii  had  keen  vacated  by  Ms  dis- 
missal -only  bjr  an  exercise  of  tiie  coustitutioDal  appointing  power.  And  yet,  the 
statute  aasmuea,  itself,  autoioatically  to  restore  an  oflieer  to  the  M*mi\  substitut- 
iug  the  action  of  a  court-martial  for  the  coBstitational  powers  of  t^e  Presideiit. 
If  this  statute  is  good,  tbe  ix»wer  of  the  President  to  dismiss  an  ol&c»  of  the 
Army  simply  does  not  exist. 

4.  Tlw  statute  has  nothing  of  pnK'tical  value  to  commend  it.  It  Is  applicable, 
by  its  terms,  only  in  time  of  war.  In  «ida  a  tlmte  the  constitutional  powers  of 
the  Commander  in  Chief  of  the  Army,  w^iatever  they  may  be  held  to  be,  are 
entitled  to  unstinted  respect  and  support.  The  effect  of  such  a  statute  can  he 
only  txi  weaken  the  power  of  the  Oommaitder  ia  Chief  and  do  injury  to  military 
efficiency  and  the  Ai*my  in  time  of  national  crisis  when  tiie  Army  is  the  sword 
and  shield  of  the  State.  The  statute,  tiiat  its  true  character  may  be  revealed, 
may  be  lirlefly  esamined. 

CoiiKti*ued  by  its  letter,  it  Is  entirely  one-sided.  The  individmal  is  given  an 
imHmited  right,  to  be  asserted  against  the  Gov^nment  whenever  ine  wills,  and 
the  Oovernment  remains  subject  to  an  liidetinite  disadvaatage.  So  far  as  tlie 
lettei'  of  Ude  statute  is  conc^ned,  tbe  individual  may  claim  his  right  to  coart- 
uuu'tial  at  any  time,  howevei*  long  delaj^ed,  but  the  Uovernmeot  must  act 
expeditiously  when  onee  tke  application  is  received.  Tke  statute  places  no 
express  limitation  upon  tke  time  within  whicii  tke  individual  must  assert  his 
right,  but  takes  care  to  malce  express  provlt^ion  as  to  the  time  within  which  the 
Governnient  must  accord  tliat  right.  And  it  is  Lmpt*rative  that  tlie  Government 
acconi  the  right.  It  has  no  will  in  the  matter,  and  if  it  fails  or  delays  ki  its 
action,  the  re«ilt,  by  reason  of  that  fact  alone,  is  automatic  restx>ration. 

That  the  statute  as  it  stands  is  oipposed  to  the  pul)Uc  kiterest  must  he  uni- 
versally perceived.  The  Court  of  Claims  in  passing  upon  it  has  given  it  a  sort 
of  eqialtable  cousideratiou«  and  said  tkiit  an  aj>i)lication  for  a  trial  must  be  made 
wilhin  a  reasonable  time  after  the  disuiissal  or  acquiescence  would  be  presumed. 
It  ucoordingiy  keld  that  a  delay  of  nine  years  in  a  particular  case  created  a 
presumption  of  acquiescence  {Sen>ton  v.  Vmled  Statea,  18  CL  Cls.,  435). 

Such  characteristics  of  a  statute  are^  of  course,  sufficient  to  control  its  con- 
struction and,  if  tke  statute  is  good  at  all,  to  limit  its  application  to  tke  narrow- 
est fteld. 

5.  Assuming  the  statute  to  be  goo<l,  and  construing  it  strictly,  tlierefore,  as 
it  ought  to  be  construe<l.  what  is  a  reaamable  time  witidn  which  the  a|>i)lica- 
tion  must  be  made  after  An  officer  is  notified  tluit  he  has  l)een  dismissed?  In 
deteitnining  what  is  a  i'easonable  time  the  Court  of  Clakus  lu  tlie  case  above 
cited  indicated  some  of  the  considerations  which  might  govern  that  determina- 
tion.   It  said  "  liOng  delay  by  changes,  promotions,  and  anointments  iiMiy  work 
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great  coufuslon  Id  the  Aruiy  UegUt<u'  and  great  injury  to  maqy  officers.  Wit- 
nesses disappear^  aod  facts  ure  furi^otteji.'"  And  it  night  have  adJed*  follow- 
ing up  the  thoijght,  that,  in  general,  VLoy  delay  which  operates  to  the  imJpable 
dlBiuivantage  of  the  GoveruuteDt  lu  Its  rehitlon  to  a  particular  individual  would 
be  an  unreasonahle  delay.  Witli  equal  logic  it  might  also  have  been  said  that 
in  liJiie  of  war,  the  only  time  when  the  i>tatute  is  applicable,  cirannstances 
change  quickly,  and  may  change  quickly  to  the  dlsadvmitage  of  the  Govern- 
ment. Chaoges,  promotions,  and  appointments  are  made  daily  In  great  numliers. 
MiUtary  administration  is  in  constant  chaiige,  e^eclally  so  in  such  an  inter- 
national struggle  as  this,  In  which  the  Nation  eiKleavors  to  exert  at  all  times  its 
maximum  energy.  Witnesses  in  the  senice  are  here  to-day  and  there  to- 
morrow ;  in  the  constitutienal  lliults  of  tl^  TJaited  States  to-day,  and  departing 
for  France,  Sibeaia,  or  other  parts  of  the  world  to-morrow.  In  a  vory  brief 
period  members  of  the  service,  circumstanced  as  the  jH'incipal  witnesses  iu  a 
given  transactioo,  become  unavailable  for  the  purpose^  In  the  sense  that  to  as- 
semble them  would  be  to  disturb,  confuse,  and  injure  military  activities  and 
administratiofi.  At  least  four  of  tlie  wituesses  in  the  present  case  have  become 
unavailable.  All  these  facts  were  well  known  to  the  aijplicant.  He  should  not 
be  permitted  to  take  advantage  of  them. 

6.  But  these  considerations  are  objective,  whereas,  in  my  judgment,  the  ele- 
ments determinative  of  what  is  reasonable  in  such  a  case  are  to  be  sought 
not  onl^'  objectively  but  ratlier  more  subjectively.  Looking  at  the  situation 
of  the  applicant  himself,  what  has  he  done  to  assert  and  protect  such  right  as 
he  has  under  Oie  statute?  He  has  but  to  come  to  a  conclusion,  satisfactoo' 
only  to  himself  and  only  for  the  present  purpose,  that  he  has  been  wrongfully 
dismissed,  and  then  file  with  the  department  an  application  to  that  effect,  wliich 
need  consist  of  but  a  siiigie  line.  Indeed,  the  application  in  this  case,  ample 
as  it  is,  contains  but  a  few  worda  Certainly,  as  the  Court  of  Claims  lield  in 
the  case  before  it,  nine  years  is  an  unreasonable  delay.  Of  course  it  is.  Thai 
is  not  helpful.  Why  sliould  an  applicant  ordinarily  Mve  even  nine  days«  since 
he  has  nothing  whatever  to  do  but  to  make  up  his  mind  that  he  has  been 
wrougfully  dismissed,  and  it  may  be  observed  tliat  most  men  acting  in  self- 
interest  would  be  of  that  mind  from  the  beginning,  and  then  to  saj^  so  In  the 
fewest  possible  words?  What  2*eason  can  require  or  justify  more  than  the 
briefest  time?  As  a  common  sense  proiX)sltion,  whatever  mental  processes  may 
be  involved  in  a  dismissed  officer  coming  to  the  conclusion  that  he  has  beeii 
wxongfulU'  dismissed,  tkey  can  require  but  little  tlma  Upon  such  matters  of 
self-intei*est  one  needs  no  great  time  for  the  exercise  of  reason  and  Judgment 
and  discretion.  There  are  no  delicate  adjustments,  no  balancing  of  considera- 
tlon.s,  no  risks  to  be  taken.  Simply  by  making  a  statement,  he  preserves  his 
rights  without  incurring  any  penalty.  Nothing  wltatever  could  he  gained  by 
months  of  delay  and  deliberation.  Nothing  whatever  can  be  lost  by  immediate 
action. 

7.  Tlie  question  before  him  at  this  stage  of  the  proceedings  must  not  be  con- 
fused with  prepanition  foj-  trial.  The  question  at  this  stage  is  whether  he 
shall  ask  for  a  trial  or  whether  there  shall  be  a  tiial  or  not  Time  for  prepa- 
ration can  be  seasonably  had,  as  It  Is  usually  had,  after  tlve  trial  has  been  deter- 
mined upon.  In  my  judgm^it,  there  can  be  no  reason  why  an  applicant  shouhl 
have  more  than  a  day  or  two,  or  a  few  days  at  most,  within  which  to  file  his 
application,  in  the  absence  of  sickness  or  exceptional  causes  intervening  to 
place  the  applicant  in  a  position  in  which  lie  should  not  attend  to  his  own 
affairs  or  could  not  make  his  requests  to  the  department.  I  say  a  day  or  two 
or  a  few  days  at  most,  out  of  respect  alone  for  that  orderliness  which  sliould 
characterize  the  conduct  of  all  men  who  have  other  aflEalrs.  For  these  reasons, 
inasmuch  as  in  this  particular  case  the  applicant  delayed  between  five  and  six 
nifuiths  without  reason  or  excuse,  his  application  sliould  be  denied. 

8.  But  even  if  tlie  application  should  be  granted,  and  even  if  the  resulting 
court-martial  sdioukl  not  dismiss  the  ai^plicant,  the  entire  proceedlnirs  in  tliis 
case  would  prove  futile.  Even  if  the  order  of  dismissal  should  be  void,  as  the 
result  of  the  judgment  of  such  court-martial,  it  could  not  operate  to  restore 
the  applicant  to  the  oflice  which  he  held. 

W.  was  disdiarged  Fedniary  13,  1918,  by  General  Oixiers,  No.  17,  War  De- 
partment, IfilS.  On  the  following  day,  Pctoruary  14,  Lieut.  Col.  S.,  Qwarter- 
nuisber  Corps,  by  virtue  of  his  seniority,  was  nominated  to  the  Senate  to  4h' 
cokmel  in  the  QoartermASter  Cori>s,  vice  Cot  W.,  Qttartennaster  C'Orp.H,  di»- 
missed,  and  at  the  same  time  MaJ.  U.  was  noninated  by  virtue  of  sieniority,  to 
be  lieutenant  colonel,  vice  S.,  promoted.    On  March  8,  1918,  both  officers  were 
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confirmed  In  their  promotions.  Thus  it  was  that  the  office  which  W.  had  held, 
whether  he  had  been  legally  or  illegally  dismissed  or  not  dismissed  at  all  by 
virtue  of  the  Presidents*  order,  and  however  that  fact  may  be  subsequently  de- 
termined by  a  court-martial  or  otherwise,  became  filled  by  the  promotion  of  Col. 
S.  If  the  order  of  dismissal  was  not  effective  and  operative  to  dismiss  the  said 
W.  from  office,  the  appointment  and  confirmation  of  his  successor  in  office  would 
operate  to  that  effect 

9.  In  the  Blake  case,  supra,  it  was  contende<l  that  a  paper  writing  from  a 
chaplain  in  the  Regular  Army  which  the  War  Department  regarded  and  ac- 
cepted as  a  resignation  was  not  a  resignation  at  all  for  the  reason  claimed  that 
the  chaplain  was  non  compos  at  the  time  and  therefore  his  resignation  was  void 
and  the  action  of  the  department  taken  upon  it  was  consequenly  likewise  void. 
But  there  as  here,  and  apart  from  the  legality  of  the  action  whereby  it  had 
been  intended  to  separate  the  officer  from  the  service,  his  successor  had  been 
appointed  to  the  office  by  and  with  the  participation  of  the  Senate.  The 
Supreme  Court  in  that  case  held,  quoting  the  syllabus  that  "  The  President  has 
the  power  to  supersede  or  remove  an  officer  of  the  Army  or  the  Navy  by  the 
appointment,  by  and  with  the  advice  and  consent  of  the  Senate,  of  his  suc- 
cessor."   In  the  course  of  the  opinion,  pages  230,  237,  Justice  Harlan  says : 

"  The  claim  of  Blake  is  based  uiwn  the  ground  that  before,  at  the  date  of, 
and  after  the  letter  addressed  to  the  Secretary  of  War,  which  was  treated  as 
his  resignation,  he  was  insane  in  a  sense  that  rendered  him  irresponsible  for 
his  acts,  and  consequently  that  his  supposed  resignation  was  inoperative  and 
did  not  have  the  effect  to  vacate  his  office.  Did  the  appointment  of  Gllmore, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  the  post  chaplaincy  held 
by  Blake  operate,  proprio  vigore,  to  discharge  the  latter  from  the  sei-vice  and 
Invest  the  former  with  the  rights  and  privileges  belonging  to  that  office? 
•  *  *  It  results  that  the  appointment  of  Gilmore,  with  the  advice  and  con- 
sent of  the  Senate,  to  the  office  held  by  Blake  operated  in  law  to  supersede  the 
latter,  who  thereby,  in  virtue  of  the  new  appointment,  ceased  to  be  an  officer 
In  the  Army  from  and  after,  at  least,  the  date  at  which  that  appointment 
took  effect,  and  this  without  reference  to  Blake's  mental  capacity  to  under- 
stand what  was  a  resignation.  *  *  ♦  Having  ceased  to  be  an  officer  in  the 
Army,  he  could  not  again  become  a  post  chaplain,  except  upon  a  new  appoint- 
ment, by  and  with  the  advice  and  consent  of  the  Senate." 

The  statute  which  it  was  contended  in  that  case  nullified,  so  far  as  a  statute 
can  nullity,  the  President's  action,  was  full  as  strongly  to  that  effect  as  is 
Revised  Statutes,  section  1230,  and  the  principle  applied  in  that  case  should 
apply  equally  to  this.  Obviously,  therefore,  If  the  office  formerly  filled  by  CoL 
W.  now  has  an  Incumbent  properly  appointed  thereto.  Irrespective  of  what  a 
general  court-martial  may  do,  Col.  AV.  can  not  be  restored  to  his  former  posi- 
tion. 

10.  I  conclude  therefore,  that  assuming  the  constitutionality  of  the  section 
iil)on  which  the  application  is  based,  the  application  was  not  seasonably  made 
under  that  statute  when  properly  construed;  and  further,  that  even  if  the 
application  had  been  otherwise  seasonably  made,  if  It  were  made  subsequently 
to  the  nomination  and  confiimation  of  the  applicant's  successor  in  office,  a 
favorable  judgment  of  the  court-martial  could  not  serve  to  restore  him  to  an 
office  which  had  already  been  lawfully  filled. 

11.  The  application  should  be  denied,  and  applicant  notified  accordingly. 


OFFICER:  Beduetion  to  Ranks. 

General  Orders,  No.  9,  War  Department,  1918,  makes  no  provision  for  grade 
of  private  in  a  guard  and  fire  company,  and  provides  for  privates,  first  class, 
only.  Consequently  a  noncommissioned  officer  can  be  reduced  only  to  a  pri- 
vate, first  class,  in  such  organization. 

220.2. 

War  Department,  J.  A.  G.  O.,  September  11,  1918. — To  The  Adjutant  General. 

1.  Information  is  requested  as  to  the  proper  action  to  be  taken  in  the  case  of 
a  noncommissioned  officer  reduced  to  the  ranks  in  a  guard  and  fire  company, 
Quartei'master  Corps,  United  States  Army,  where  such  reduction  is  accom- 
plished either  by  sentence  of  a  court  or  by  the  Quartermaster  General  on  request 


OPINIONS  JUDGE  ADVOCATE   GENERAL  OF  ARMY.  757 

2.  General  Orders,  No.  9,  War  Department,  1918,  makes  no  provision  for  the 
grade  of  private  in  a  guard  and  fire  company,  providing  for  privates,  first  class, 
only.    The  Tables  of  Organization  make  the  same  provision. 

3.  There  being  no  such  grade  as  private  in  the  guard  and  fire  company,  It 
is  the  opinion  of  this  office  that  when  a  noncommissioned  ofllcer  In  such  com- 
pany is  reduced,  that  he  becomes  a  private,  first  class,  and  the  sentence  of  the 
court  or  order  of  the  quartermaster  should  read  accordingly,  and  the  en- 
listed man  so  reduced  should  be  carried  on  the  record  as  a  private,  first  class. 


PAY  AND  ALLOWANCES:   Mileage   for  Reserve   Offieers   to  First  Duty 
Station. 

An  ofllcer  was  appointed  In  the  Reserve  on  August  7,  1918.  On  August  14 
he  was  assigned  to  the  Fifty-sixth  Engineers  and  directed  to  proceed  not  later 
than  August  16,  1918,  to  a  designated  place  for  assignment  to  duty.  General 
Orders,  No.  73,  War  Department,  1918,  uniting  the  several  component  elements 
of  tlie  United  States  Army,  did  not  affect  his  right  to  mileage  under  the  rules 
applicable  to  Reserve  officers.    He  is  entitled  to  his  mileage. 

245.6. 

War  Department,  J.  A.  G.  O..  September  11,  1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  in  the  case  of  Capt.  George  B. 
Nichols,  Fifty-sixth  Engineers,  whether  he  is  entitled  to  mileage  for  travel 
from  his  home  to  his  first  duty  station,  under  the  circumstances  reported  sub- 
stantially as  follows : 

2.  In  a  telegram  dated  August  7,  1918,  The  Adjutant  General  notified  George 
B.  Nichols,  Albany,  N.  Y.,  of  his  appointment  as  captain.  Engineer  Reserve 
CJorps,  the  telegram  reading  as  follows; 

"  You  are  appointed  captain,  Engineera  Reserves.    Wire  acceptance,  giving    • 
full  name  and  rank,  and  wire  Chief  Engineers,  Washington,  action  taken." 

On  August  14,  1918,  Capt.  Nichols  was  assigned  to  the  Fifty-sixth  Engineers 
and  directed  to  proceed  not  later  than  August  16,  1918,  to  Washington  Bar^ 
racks,  D.  C,  for  assignment  to  duty.  This  order,  Special  Orders,  No.  190, 
War  Department,  August  14,  1918,  did  not  include  the  usual  mileage  clause, 
and  read  as  follows: 

**385.  Capt.  George  B.  Nichcls,  Engineers,  is  assigned  to  the  Fifty-sixth 
Engineers.  He  will  procee<l  not  later  than  August  16,  1918,  to  Washington 
Barracks,  D.  C,  and  report  in  person  to  the  commanding  general  for  assign- 
noent  to  duty  with  his  regiment." 

Capt.  Nichols  now  claims  mileage,  and  in  view  of  the  provisions  of  General 
Orders,  No.  73,  War  Department,  1918,  the  question  arises  whether  an  officer 
appointed  in  the  Reserve  Corps  and,  after  the  date  of  said  General  Orders,  No. 
73,  ordered  to  report  to  duty  is  entitled  to  mileage  for  travel  in  proceeding 
to  his  first  duty  station. 

3.  Capt  Nichols  was  appointed  as  a  Reserve  officer.  He  traveled  as  a  Reserve 
officer.  In  his  status  as  such  said  General  Orders,  No.  73,  was  not  applicable 
to  him.    In  my  opinion,  therefore,  he  is  entitled  to  his  mileage. 


WAR  KISK  INSURANCE:  Defective  Elevator;  Death  in  Line  of  Duty. 

An  elevator  with  defective  equipment  was  used  in  a  Government  hospital. 
A  soldier  was  killed  while  descending  in  the  elevator  in  an  attempt  to  close  one 
of  the  windows  on  a  back  wall  of  the  elevator  shaft.  He  had  been  in  the  habit 
of  closing  these  windows  previously  and  the  condition  of  the  elevator  was 
known  to  medical  officers  in  charge.  The  death  was  not  caused  by  the  willful 
misconduct  of  the  soldier  within  the  meaning  of  that  term  as  used  in  section 
300,  war-risk  insurance  act,  October  6,  1917  (40  Stat.  398,  405),  and  therefore 
should  be  held  to  have  occurred  in  line  of  duty. 

Septembeb  11,  1918. 

220.4. 
From :  The  Judge  Advocate  General  of  the  Army. 
To :  The  Adjutant  General  of  the  Army. 
Subject:  Deceased  soldier. 

1.  These  papers  relate  to  the  death  of  the  late  Pvt.  ".Vllliam  M.  Webber, 
Medical  Department,  and  are  referred  to  this  office  witli  a  request  for  nu  ex- 
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pressioQ  of  opinlaa  as  to  wlietber  or  not  tbe  <d4>mth  of  the  si^ldier  occurred  la 
the  line  of  tlut^'  cuid  w.as  or  was  not  the  result  of  his  owa  mi^otiduct. 

2.  It  appears  from  the  aocompaiaj^'iu^  pj'oceedLiigs  of  the  JKtard  of  officers 
appointed  to  inquire  into  the  cause  of  cleath  that  it  occurred  under  tlie  follow- 
ing circumstances:  The  hospltiii  for  the  traiuing  detachaient.  United  -States 
Army.  Raiie's  Auto  and  Tractor  School,  North  Kansas  City,  Mou,  is  located  tm 
the  ninth  floor  of  the  Sears,  Hoebuck  Building,  that  floor  being  set  aside  for 
the  exclusive  use  of  hospital,  medical  officers,  enlisted  Medical  Coips  i&ea, 
ami  for  certain  civilian  employees  of  the  Central  Hoard  &  Supply  Co.  The 
barrack  rcom  occupied  by  Pvt.  Webber  Is  also  located  on  the  ninth  floor  of 
tlie  Sears,  Roebuck  &  Co.  Building  at  tlie  south  ^nd  af  that  buikUng.  It 
appears  that  the  elevator  ujjou  which  Pvt.  Webber  was  killed  was  for  the 
exclusive  use  of  tlie  Hospital  C<»rps  to  which  he  was  attachetl  and  for  the 
civilian  empk)yeeB  mentioned  nlM*Te.  Pvt.  Webber  was  present  for  dut.v  at 
the  time  the  accident  haiH)ened.  It  appears  that  l^ie  elevator  in  questl^Hi 
hiid  liahitualiy  beeu  run  without  the  sa^ty  -cage  down,  leaving  «<»«  side  of  Um 
elevator  exposed  to  the  brick  wall  of  the  building  and  atMnst  1  tool  distant 
It  appears  tliat  Pvt  Weifber  had  on  several  occasitHis  attempted  to  dose  the 
windows  in  this  wall  while  tlie  elevator  was  descending  and  that  ^n  the  ooca- 
slon  of  his  death  he  was  attempting  to  close  the  window  in  this  wall  at  the  sec- 
ond floor  and  was  crushed  between  the  elevator  and  the  wall.  The  conditions 
vttder  whi«h  this  eievator  was  riui  '&\Y>re  known  to  the  offioers  in  charge  •€  tliis 
detadunent  of  the  Medical  Corps,  hut  apparently  no  «^Tt  had*  been  nade  to 
remedy  them.  From  the  evidence  submitted  this  offiee  is  of  the  opCnion  tliat 
the  death  of  P\i;.  Webl>er  wus  not  caused  by  any  wiilfal  mifKX>ndiact  upon  his 
part  within  the  meaning  of  that  term  as  used  in  section  980,  wai^riSk  inanr- 
anoe  act,  October  ^  1917  (40  Stat  SdS,  405^,  and  ahonki  be  tieid  to  iiave  oc- 
curred in  line  of  duty. 


CLAIMS:  lajurj  t«  Cirillan  Arresting  Dfserier. 

A  sheriff  who  was  shot  and  badly  injured  while  attempting  to  arrest  a  de- 
serter from  the  Army  can  not  i^ecure  any  conipenaatiofi  or  reinabursenxmt  from 
the  Govei*nment  uiMler  the  present  state  of  the  taw.  A  special  act  of  Congress  is 
the  only  means  of  relief. 

152, 

SsnsiMBEs  12,  IdlS. 

My  Deab  Senatoe:  In  your  letter  of  September  9,  1918,  addressed  to  Ceii. 
Crowder,  yon  inclose  a  letter  from  the  Hon.  John  A.  Lusfc,  dated  at  Gunters- 
▼iUe,  Aia.,  August  90,  1918,  whicli  states  that  John  Liewls,  a  sheriff  at  Gnnter^ 
ville,  wms  very  badly  wounded  while  nttteniptlng  to  arrest  a  deserter  frotn  tHe 
United  States  Army,  and  yon  »ek.  to  asce^ain  If  it  is  possible  to  secure  for 
him  a  pension  and  reimbursement  for  the  outlay  that  he  was  requlned  to  mak?e  to 
iseeure  surgical  treatnient^,  and  If  so,  what  steps  would  tie  necessary  to  be  taken. 

I  can  appreciate  your  desire  to  help  Sheriff  Lewis,  and  also  that  in  atbempt- 
ing  to  arrest  a  deserter  be  was  perfonnin^  a  patriotic  duty  to  bis  country.  I 
regret,  however,  that  under  the  present  saite  of  the  law  no  relief  is  provided 
for  a  case  of  this  character.  The  only  method  that  I  can  suggest  is  a  special  act 
making  an  appropriati<»n  for  his  relief. 


SELECTIYE-DSAFT  ACT:  Allotment  by  President;  Alteratlra. 

An  allotment  having  onee  been  made  under  section  4,  selective-draft  act  of 
August  31,  1918  <40  Stat.  955,  956),  the  President  has  no  authority,  under  the 
guise  «f  reallotment,  to  modify  the  allotment  already  effected.  The  ErecutlTe 
function  ceases  when  once  the  allotment  is  made  and  the  soldier  Inducted  into 
one  of  the  several  services.  The  word  **  allot "  in  tl>e  act  means  to  distribute  fo 
the  services,  az»d  the  act  does  not  contemplate  reallotment,  which  would  he,  in 
effect,  a  transfer  from  one  service  to  anotlier. 
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327.02. 

Septembeb  12,  1018. 

[Memorandum  for  the  ProvoBt  Marshal  General.] 

1.  Yott  quote  section  4  of  tlie  new  draft  act  approved  August  31,  1918  (40 
Stat.  055,  957).  as  f611ows: 

"  That  all  men  rendered  available  for  induction  into  the  military  service  of 
the  United  States  through  registration  or  draft  heretofore  or  liereafter  made 
pursuant  to  law  sliall  be  liable  to  service  in  the  Army  or  the  Navy  or  the 
Marine  Corps,  and  shall  be  allotted  to  the  Army,  the  Navy,  and  tlie  Marine 
Corps  under  regulations  to  be  prescribed  by  the  President:  Provided^  That  all 
persons  drafted  and  allotted  to  tlie  Navy  or  the  Marine  Corps  in  pursuance 
hereof  shall,  from  the  date  of  allotment,  be  subject  to  the  laws  and  regulations 
governing  the  Navy  and  the  Marine  Corps,  respectively." 

and  then  you  inquire,  "  Have  we  in  tills  provision  authority  to  trnnafer  nipn 
from  the  Army  to  the  Navy,  or  from  the  Navy  to  the  Army  by  mere  Executive 
order?"  Or.  stated  in  its  legal  concept,  the  question  Is  whether,  an  allotment 
hating  once  been  made,  the  President  thereupon  becomes  futwtua  officio  or  may 
be  thereafter,  under  the  guise  of  allotment  or  reallotment,  modify  the  original 
allotment  by  effectual  transfers  from  one  to  another  of  the  several  .services? 
My  conclusion  is  that  the  language  of  the  statute  is  clearly  to  the  effect  that 
the  Executive  function  ceases  when  once  it  has  made  the  allotment. 

2.  The  provision  lias  within  its  purview  only  those  who  are  "available  for 
Induction  into  the  military  service ;  "  not  those  who  have  already  been  inducted 
into  the  military  service.  Obviously,  the  power  is  to  direct  men  destined  for 
the  .<^rvice,  but  not  yet  in  it,  to  a  particular  branch  of  it ;  to  apportion  to  the 
several  branches  of  tlie  ser\-lce  generally  those  who  are  to  be,  but  have  not 
yet  been,  inducted  Into  any  branch  of  it;  to  enable  the  President  to  tnke  men 
who,  in  the  absence  of- such  a  provision,  would  be  destined  for  service  exclu- 
sively in  the  Army,  and  direct  them  to  the  naval  services.  When  once  the 
allotment  has  been  made  and  the  men  have  been  Inducted  into  one  of  the  sev- 
eral services,  they  are  no  longer  in  the  status  of  those  who  are  available  for  in- 
duction, since  they  have  been  inducted  into  that  service  to  which  the  President 
has  allotted  them. 

3.  Again,  the  power  Is  "  to  allot,"  which  Is  apt  langun^je,  meaning  to  apportion 
out,  to  distribute,  from  the  whole  of  those  available  but  not  yet  assigned  to  the 
several  services,  something  entirely  distinct  from  transferring  from  one  to 
another  of  the  several  services.  Allot  Is  to  distribute  from  the  entire  lot  to  the 
several  services,  not  to  transfer  from  one  service  to  another  after  allotment. 

4.  Support  for  this  view  Is  also  found  in  the  language  of  the  proviso  which 
subjects  the  pei*sons  allotted  to  the  laws  of  the  service  to  which  allotted  "  from 
the  date  of  allotment,"  which  in  Its-elf  seems  to  contemplate  a  complete  exercise 
of  the  Executive  functions. 

5.  Accordingly,  I  have  to  answer  his  question,  No. 


TAX:  Ineome-Tax  Returns  from  Forees  Abroad. 

Treasury  Decision,  Vol.  19,  Internal  Revenue  2.")81,  page  342,  provides 
that  nonresident  alien  Individuals,  corporations,  and  American  citizens 
residing  abroad,  who  have  been  unable  because  of  war  conditions  to  file  in- 
come-tax returns  for  the  year  1916  and  subsequent  years,  shall  be  granted  an 
extension  of  time  for  such  periods  as  may  be  necessary  to  and  Including  Oil 
days  after  the  proclamation  of  the  President  of  the  United  States  announcing 
the  close  of  the  war  with  Germany.  Treasury  Decision  No,  20,  Inter- 
nal Revenue  2672,  page  60,  provides  tliat  persons  in  military  or  naval  establish- 
ments of  the  United  States  stationed  or  on  duty  beyond  the  limits  of  tlie  States 
and  the  Territories  of  Hawaii  and  Alaska  shall  be  included  with  the  classes 
enumerated  in  Treasury  Decision,  Vol.  19.  Internal  Revenue  2581,  supra.  Those 
who  return  to  the  Uniterl  States  prior  to  the  dose  of  the  war  must,  of  course,  file 
their  returns,  and  If  such  returns  are  filed  on  or  before  October  1,  1918.  no 
stipi>ortIng  affidavit  is  required.  After  Octol>er  1.  1918,  tlie  afTiilavit  must  bt» 
attached  as  required  by  said  Ti-easury  Decision,  Vol.  19,  Internal  Revnue  2581, 
sttpra. 
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012.2.  September  13,  19ia 

[Memorandum  for  General  Staff,  Chief,  Ekiulpment  Branch,  Operations  Dlvlgion.] 

[Memorandum  for  General  Staff,  Chief,  Equipment  Branch,  Operations  DiTlslon.] 

The  Secretary  of  War  has  requested  the  opinion  of  this  office  as  to  whether 
members  of  the  American  Expieditlonary  Forces  must  submit  their  Income- 
tax  returns  by  October  1,  1918,  as  required  by  a  ruling  of  the  CJommlssloner 
of  Internal  Revenue,  February  20,  1918,  or  whether  under  the  Treasury  Depart- 
ment Decisions  (19  T.  D..  I.  R.  2581,  p.  342;  20  T.  D.,  I.  R.  2672,  p.  00),  they 
are  granted  an  extension  for  such  period  as  may  be  necessary,  to  and  including 
90  days  after  the  proclamation  of  the  President  of  the  United  States  announcing 
the  close  of  the  war  with  Germany. 

Treasury  Decision  No.  2581,  November  10,  1917^  supra,  is  an  amendment  to 
a  prior  decision  of  February  12,  1917  (19  T.  D.,  I.  R.  2445),  and  provides  for 
the  extension  of  time  to  nonresident  alien  individuals  and  corporations  and 
American  citizens  residing  abroad  who,  t)ecause  of  war  conditions,  have  not  been 
able  to  file  their  returns  of  income  for  the  year  1916,  and  subsequent  years,  for 
such  period  as  may  be  necessary,  to  and  including  90  days'  after  the  procla- 
mation of  the  President  of  the  United  States  announcing  the  close  of  the  war 
with  Germany. 

The  reference  made  in  the  inclosed  cablegram  from  Gen.  Pershing,  A--827, 
paragraph  10,  is  to  a  ruling  dated  March  20,  1918,  by  the  (Commissioner  of 
Internal  Revenue,  to  the  effect  that  the  time  for  filing  income-tax  returns 
for  the  calendar  year  1917,  by  or  in  behalf  of  persons  in  military  or  naval 
establishments,  stationed  or  on  duty  beyond  the  continental  limits  of  the 
United  States,  is  extended  to  October  1,  1918. 

Treasury  Decision  No.  2672,  March  16,  1918,  supra,  provides  that  Treasury 
Decision  No.  2581  above  quoted  shall  include  persons  in  military  or  naval 
establishments  of  the  United  States  stationed  or  on  duty  beyond  the  limits  of 
the  States  and  the  Territories  of  Hawaii  and  Alaska ;  also  that  any  such  person 
filing  his  return  after  April  1,  1918,  but  on  or  before  October  1,  1918,  embodying 
therein  or  attaching  thereto  a  written  statement  showing  that  he  comes  within 
the  class  designated  by  Treasury  Decisiou  No.  2581,  is  relieved  of  the  necessity 
of  filing  the  supporting  affidavit  required  by  that  decision  and  that  this  ruling 
apply  also  to  war  excess-profit  tax  returns. 

It  is  the  opinion  of  this  office  that  Treasury  Decision  No.  2fj72  of  March  16, 
1918,  supersedes  the  prior  decisions  of  the  Commissioner  of  Internal  Revenue 
above  mentioned  and  that,  therefore,  members  of  the  American  Expeditionary 
Forces  need  not  submit  their  income-tax  returns  by  October  1,  1918,  but  tliat 
they  are  granted  an  extension  for  such  period  as  may  be  necessary,  to  and  in- 
cluding 90  days  after  the  proclamation  of  the  President  of  the  United  States 
announcing  the  close  of  the  war  with  Germany.  Those  who  return  to  the 
United  States  prior  to  the  close  of  the  war  must,  of  course,  file  their  returns, 
and  if  they  file  returns  on  or  before  October  1,  1918,  no  supporting  affidavit  is 
required.  After  October  1,  1918,  the  affidavit  must  be  attached  as  required  by 
Ti-easury  Decision  No.  2581. 

This  opinion  accords  with  the  views  of  the  office  of  the  Commissioner  of  Inter- 
nal Revenue. 


COURTS:  Jarisdiction ;  FItc -Mile  Zone. 

The  Federal  courts  have  jurisdiction  for  the  trial  of  such  offenses,  committed 
within  the  "  five-mile  zone  "  designated  by  the  Secretary  of  War  contiguous  to 
military  camps,  as  are  committed  in  violation  of  the  law  and  proclamation 
creating  the  zone. 

September  13,  1918. 
250.1. 
Secretary,  Chamber  of  Commerce, 
Petersburg,  Va. 
Sir:  This  office  has  had  referred  to  It  for  attention  your  letter  of  August 
27,  addressed  to  Senator  Thomas  S.  Martin,  in  which  you  request  advice  as 
to  whether  "  Federal  laws  take  over  the  administration  of  the  law,  in  so  far 
as  it  relates  to  the  control  of  the  offenses  named  within  zones  desigrnateti  by 
the  Secretary  of  War,  or  is  left  to  the  city,  county  or  State  authorities." 
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Tou  are  advised  tliat  for  the  trial  of  offenses  referred  to  by  you  the  Federal 
courts  have  Jurisdiction  over  the  five-mile  zone  contig:uous  to  military  camps. 

Complying  with  your  further  request  that  copies  of  laws  referred  to  be  sent 
you,  I  am  Inclosing  herewith  copies  of  Bulletin  Nos.  45  and  48,  War  Depart- 
ment, 1918. 

DESERTION:  Soldier  Eseaplngr  to  Nentral  Country  after  Capture  by  Enemy. 

An  alien  voluntarily  enlisted  in  the  Army  was  captured  by  the  enemy  and 
escaped  to  Norway,  his  own  country.  If  given  a  chance  to  rejoin  his  command, 
and  he  fails  to  do  so,  he  is  a  deserter;  and  if  caught  in  the  United  States,  he 
may  be  punished  accordingly.  In  Norway,  a  neutral  country,  he  can  be  appre- 
hended only  by  act  of  comity  arranged  through  diplomatic  channels. 

383.6. 

War  Department,  J.  A.  G.  O.,  September  13,  1918.— To  the  Director  of 
Military  Intelligence.  • 

1.  The  legal  effect  of  the  desertion  of  O.  is  correctly  stated  in  paragraph  3 
of  your  letter,  viz,  an  alien  who  voluntarily  enlisted  in  the  United  States  Army 
in  time  of  war  was  captured  by  the  enemy  and  escaped  to  his  native  country, 
may  be  regarded  as  a  deserter,  if  upon  being  given  an  opportunity  to  rejoin  his 
command,  he  refuses  to  do  so ;  and.  if  he  subsequently  visits  the  United  States, 
he  may  be  punished  accordingly;  but,  while  he  remains  in  a  neutral  country, 
of  which  he  is  a  citizen,  the  only  control  over  his  movements  practically  avail- 
able to  the  United  States  Government  would  lie  in  the  power  to  refuse  visa  on 
his  passport  and  to  request  the  authorities  of  cobelligerent  nations  to  do  like- 
wise. 

2.  If  considered  necessary  and  if  the  State  Department  approves,  the  Norwe- 
gian Government  might  be  requested  through  diplomatic  channels  to  return 
this  man  to  the  United  States,  for  the  purpose  of  fulfilling  his  obligations  to  the 
United  States  incurred  by  his  voluntary  enlistment ;  but,  of  course,  such  a  step 
on  the  part  of  the  Norwegian  Government  is  not  probable  and,  if  taken,  would 
be  a  matter  of  comity,  not  required  by  treaty  or  international  law. 

3.  As  to  future  cases  of  the  kind,  I  can  ofter  no  better  suggestions  than  those 
contained  in  your  letter. 

4.  Please  note  that  you  should  carefully  differentiate  between  (a)  cases  of 
aliens  who  have  voluntarily  enlisted  and  {b)  cases  of  aliens  who  have  been 
drafted  pursuant  to  law  or  through  some  failure  on  their  part  to  assert  a 
right  of  exemption  under  the  law ;  also  between  (a)  cases  where  the  other  nation 
concerned  is  a  cobelligerent  and  (h)    cases  involving  neutral  nations. 


INSIGNIA  OF  MERIT:  Distinguished  Senice  Cross. 

Officers  and  enlisted  men  falling  within  the  two  classes  of  exceptions  named 
in  the  act  of  July  9,  1918  (40  Stat.  845,  870),  may  have  their  claims  for  the 
distinguished  service  cross  or  the  distinguished  service  medal  considered  and 
acted  upon,  under  the  provisions  of  said  act,  regardless  of  the  date  of  the 
service  upon  which  they  claim  the  right  of  award  of  the  distinguished  service 
cross  or  the  distinguished  service  medal.  A  colonel.  Medical  Corps,  United 
States  Army,  retired,  may  be  entitled  to  have  his  claim  for  the  distinguished 
service  cross,  based  upon  services  rendered  November  5,  1877,  considered  and 
acted  upon  under  the  provisions  of  the  act  of  July  9,  1918,  supra. 

210.5. 

War  Department,  J.  A.  G.  O.,  September  12,  1918.— To  The  Adjutant  General. 

Under  date  of  August  2,  1918,  by  your  first  indorsement,  you  submitted  to 
this  office  a  letter  from  Col.  L.  M.  Maus,  Medical  Corps,  retired,  wherein  he 
asked  that  he  be  awarded  a  distinguished  service  cross,  under  the  provisions 
of  the  Army  appropriation  act  approved  July  9,  1918  (40  Stat.  845,  870).  The 
service  upon  which  Col.  Maus  would  have  this  award  based  was  performed  on 
November  5,  1877 ;  and  by  General  Orders,  No.  65,  War  Department,  1897,  Coi. 
Maus,  then  a  major,  was  honorably  mentioned  as  having  distinguished  himself 
by  special  meritorious  acts  of  conduct  in  service,  the  services  mentioned  bt»ing 
those  performed  on  November  5,  1877. 
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By  a  second  Indorsement  under  date  of  August  6,  1918  (Ops.  J.  A.  G.  210.5), 
this  office  held  that  under  the  provisions  of  the 'act  approved  July  9,  1918,  no 
ser\Mces  rendered  prior  to  April  6,  1917,  could  form  the  basis  for  the  award  of 
the  distinguished  service  cross.  After  this  opinion  left  the  office  a  doubt  arose 
In  my  mind  as  to  its  soundness.    I,  therefore,  aslced  for  Its  return. 

The  authorization  of  the  distinguished  service  cross  Is  contained  in  the 
act  above  referred  to,  page  870,  and  is  as  follows : 

"  That  the  President  be,  and  he  is  hereby,  further  authorized  to  present,  but 
not  in  the  name  of  Congress,  a  distinguished  service  cross  of  approi)rlate  de- 
sign and  a  ribbon,  together  witli  a  rosette  ^or  otlier  device,  to  be  worn  in  lieu 
thereof,  to  any  person  who,  while  serving  in  any  capacity  witti  the  Army  of 
the  United  Slates  since  the  sixth  day  of  April,  nineteen  hundred  and  seventeen, 
has  distinguished,  or  who  shall  hereafter  distinguish,  himself  or  herself  by 
extraordinary  heroism  In  comiectlon  with  military  operations  against  an  armed 
enemy.*' 

The  said  act  further  provides,  page  871 : 

"  That,  except  as  otherwise  prescribed  herein,  no  medals  of  honor-  distinguished- 
sc^viq^  cross,  distinguished-service  medal,  or  bar  or  other  suitable  device  iu 
lieu  of  either  of  said  medaU  or  of  said  cross,  shall  be  issued  to  any  person 
after  more  than  three  years  from  the  date  of  the  act  Justifying  the  award 
thei'eof,  nor  unless  a  specific  statement  or  reiX)rt  distinctly  setting  forth  the 
distinguished  service  and  suggesting  or  recommending  olticial  recognition  thereof 
shall  have  been  made  at  the  time  of  the  distinguished  service  or  within  two 
years  thereafter,  nor  unless  it  shall  appear  from  official  records  in  the  War 
Department  that  such  person  has  so  distinguished  himself  as  to  entitle  him 
thereto;  *  *  *  but  in  cases  of  officers  and  enlisted  men  now  in  the  Army 
for  whom  the  award  of  the  medal  of  honor  has  been  recommended  in  full 
compliance  with  then  existing  regulations  but  on  account  of  services  which, 
though  insufficient  fully  to  justify  the  award  of  the  medal  of  honor,  appear  to 
have  been  such  as  to  justfy  the  award  of  the  distinguished-service  cross  or 
distinguished-service  medal  hereinbefore  provided  for,  such  cases  may  l>e 
considered  and  acted  upon  under  the  provisions  of  this  act  authorising  the 
award  of  the  distinguished-service  cross  and  distinguished-service  medal,  not- 
withstanding that  said  services  may  have  been  rendered  more  than  three  yearn 
before  said  cases  shall  have  been  considered  as  authorized  by  tids  act,  but  all 
consideration  of  and  action  upon  any  of  said  cases  shall  be  based  exclusively 
upon  official  records  now  on  file  in  the  War  Department;  and  in  the  cases  of 
officers  and  enlisted  men  now  in  tlie  Army  who  have  been  mentioned  in  orders, 
now  a  part  of  official  records,  for  extraordinary  heroism  or  especially  merito- 
rious services,  such  as  to  justify  the  award  of  the  distinguished-service  cross 
or  the  distinguished-service  medal  hereinbefore  provided  for,  such  cases  may 
be  considered  and  acted  on  under  the  provisions  of  this  act,  notwithstanding 
that  said  act  or  services  may  have  been  rendered  more  than  three  years  before 
said  cases  shall  have  been  considered  as  authorized  by  this  act,  but  all  con- 
sideration of  and  action  upon  any  said  cases  shall  be  based  exclusively  upon 
oliieial  records  of  the  War  Department." 

The  first  quoted  paragraph  of  the  act  contains  the  substantive  matter  author- 
izing the  distinguished-service  cross.  The  second  paragraph  appears  to  deal 
entirely  with  procedure.  The  two  exceptions  specified  In  this  paragraph,  cases 
of  officers  and  enlisted  men  for  wiiom  the  award  of  the  me<lal  of  honor  had 
previously  been  recommended,  and  cases  of  officers  and  enlisted  men  who  had 
been  previoiisly  nientione<l  in  orders,  therefore,  would  seem  to  be  exceptions  to 
the  procedural  provisions  and  not  exceptions  to  the  substantive  provisions  of 
the  act.  The  history  of  the  act,  however,  shows  quite  clearly  that  Congress 
intended  these  exceptions  to  apply  substantially  and  not  procedurally. 

Tlie  present  act  is  a  combination  of  General  Orders,  No.  6,  War  Department, 
1918,  authorizing  the  distinguished-service  cross,  and  the  distinguislied-service 
metlal.  and  Senate  bill  No.  1720  of  the  Sixty-fifth  Congress.  The  paragraph  of 
the  act,  page  871,  is  in  language  essentially  the  same  as  that  which  appeared  in 
Senate  1720  at  the  time  it  was  reported  to  the  House  by  the  Military  Affairs 
C\>?nmlttee,  after  having  been  amended  In  the  committee  by  the  addition  of  the 
mutter  covering  the  second  classes  of  exceptions.  The  House  report  is  as 
follows: 

**  The  Committee  on  Military  AlTalrs,  to  whom  was  referred  the  bill  (S.  1720), 
having  considered  the  same,  report  thereon  with  a  recommendation  that  it  do 
pass  with  the  following  amendments: 
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"  Ofl  pa^e  5,  line  14,  add  the  following: 

**And  provided  further^  That  in  tlie  cases  of  officers  and  enlisted  men  now  in 
the  Army  and  wlio  liave  been  mentioned  in  orders,  now  a  part  of  official  records. 
tor  especlMj  meritorious  services,  such  as  to  justify  the  award  of  the  dis- 
tinf^ifshed  service  medal  hereinbefore  provided  fbr,  such  cases  may  be  con- 
sidered mid  acted  on  nftder  the  provisions  of  this  act,  notwithstanding  thnt 
said  services  may  have  t>eeii  rendered  more  than  three  years  before  said  cases 
shall  have  been  considered  as  authorized  by  this  proviso,  but  ail  considera- 
tion of  and  fiction  upon  any  said  cases  shall  be  based  exclusively  upon  official 
records  of  the  War  Department. 

"  Tlie  War  Department  has  approved  the  ;9P^era!  idea  of  the  measure  and  the 
Senate  bill  meets  the  approval  of  the  eomislttee  with  the  addition  of  an  amend- 
ment which  will  enable  tlie  President  to  recognixe  previous  distln^ilslied  arts 
of  officers  and  men,  many  of  which  were  p^formed  in  the  Spanish- Amerlraa 
and  Philippine  w^ars,  that  -while  not  at  that  time  coming  within  the  require- 
ments for  a  congressional  medal  of  honor,  come  well  within  the  justification 
for  the  bestowal  of  the  proix»sed  new  distingaished  service  medal.  But  in  order 
to  prevent  the  introduction  of  a  flood  of  new  evidence  and  consequent  labor  in 
the  bestowal  of  medals  for  previous  acts  of  gallantry,  as  the  War  Department 
feared  might  result  if  no  time  limitations  were  placed  in  the  bill,  the  Committeo 
on  Military  Affairs  has  specifically  guarded  against  this  by  an  amendment  pro- 
viding tliat  ail  consideration  and  action  in  such  cases  shall  be  based  exclusively 
upon  official  records  now  on  file  In  the  War  Department. 

*  The  necessity  for  the  House  amendment  is  Illustrated  by  the  fact  that  the  Sen- 
ate bill  provides  that  this  proposed  distinguished  8ervl<»  medal  shall  immediately 
hef  ssued  to  all  enlisted  men  who  would  previously  have  been  awarded  the  cer- 
tificate of  merit  now  aothorixed  by  law,  bat  unless  some  proWsion  is  made  the 
officers  In  command  of  the  men  who  were  also  mentioned  in  orders  for  gallantry 
in  the  same  Identical  act  which  gave  tlie  certificate  of  merit  to  the  enlisted  man 
would  be  precluded  from  the  honor  of  a  service  medal,  because  at  the  time  the 
only  possible  reward  for  the  officer  was  a  ctmgressional  medal  of  honor^  tmA 
many  gallant  acts  of  officers  of  the  United  States  Army  are  recorded  while  fall- 
ing just  short  of  the  requirements  of  the  congressional  medal  clearly  entitle 
tiiem  to  the  proposed  dlstlnguiJtfied  service  medal,  especially  as  the  law  did  not 
permit  a  bestowal  of  the  certificate  of  merit  to  the  officer  as  it  did  to  ttie 
enlisted  man.* 

■  Vrom  the  foregoing  rei>ort  It  Is  entirely  clear  that  the  House  committee  In- 
tended that  the  language  used  in  its  amendment,  and  now  incorporated  in  the 
present  law,  should  furnish  a  basis  for  Issuing  a  distinguished  service  medal  on 
account  of  service  performed  prior  to  the  date  named  in  the  snbstantire 
portion  of  tlie  act  (S.  1720)  which  was  three  years  prl<w  to  the  approval  of  the 
act  Tlie  exceptions  made  in  the  present  law,  and  in  Senate  1720  as  passed  by  tlie 
Senate,  in  the  cases  of  officers  and  enlisted  men  for  whom  the  award  of  the 
medal  of  honor  had  previously  be^i  recommended,  is  in  substantially  the  same 
language  as  that  used  in  the  House  amendment,  and  >vhatever  construction  is 
given  to  the  one  must  be  given  to  the  other.  Thus  it  liecomes  certain  timt  the 
House  of  Representatives  was  advised  that  the  framers  of  tlie  language  In 
question  Intended  to  cover  cases  of  distinpmished  services  rend«^  at  any  time. 

The  act  in  question  distinctly  belongs  to  that  class  of  acts  which  provide 
reward  for  services  rendered  and,  therefore,  must  receive  a  liheral  construction. 
To  give  to  the  act  the  construction  which  was  placed  upon  it  by  its  original 
framers  does  not  do  violence  to  the  language  used.  On  the  contrary,  the  lan- 
guage used  is  easily  susceptible  of  the  meaning  contrilHited  to  it  by  its  framers. 

I,  therefore,  conclude  that  officers  and  enlisted  men  falling  within  the  two 
classes  of  exceptions  named  in  the  paragraph  of  the  act,  page  871,  quoted  above, 
may  ha\'e  their  claims  for  the  distinguished  service  cross  or  the  distinguishes! 
service  medal  considered  and  acted  upon,  under  the  provisions  of  said  act,  r(>- 
gardless  of  the  time  of  the  rendition  of  the  service  upon  which  they  claim  the 
right  of  award  of  the  distinguished  service  cross  or  the  dlstingubdied  servk-o 
medal,  and  that  a  colonel.  Medical  Corps,  United  States  Army,  retired,  may  l»e 
entitled  to  have  his  claim  for  the  distinguished  service  cross,  as  ba^ed  uptm 
services  rendered  November  5,  1877,  considered  and  acted  upon  under  tlie  pro- 
visions of  the  act  of  July  0, 1918,  avpt-a. 

The  opinion  of  this  ofl!ice  upon  these  papers,  uwler  date  of  August  6,  1918 
(Ops.  J.  A.  G.  210.5),  ^'as  returned  for  my  reconsideration  at  my  own  request. 
Upon  thorough  reconsideration,  that  opinion  is  clearly  wrong,  should  be  with- 
drawn, and  the  present  opinion  followed. 
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INTOXICANTS:   Five   Mile   Zone   About   Institutions   for   Instrnetlon   of 
Drafted  Hen. 

A  university,  college,  or  technical  school,  designated  by  express  contract  with 
the  War  Department  for  the  housing,  subsistence,  and  technical  instruction  of 
drafted  men  sent  by  local  boards  after  Induction  into  the  service,  even  if  located 
in  an  incorporated  city  or  town,  may  be  a  "military  camp"  if  designated  by 
proper  authority  as  a  place  for  the  habitation  and  use  of  the  military  forces, 
there  to  be  drilled,  housed,  subsisted,  and  instructed,  and  if  this  space,  and 
the  military  forces  there  gathered,  are  under  the  control  of  the  military  authori- 
ties. A  camp  under  civilian  control  is  not  a  "  military  camp."  Bulletin  No.  85« 
War  Department,  1918.  establishes  "  dry  zones  "  around  every  military  camp  at 
which  officers  and  enlisted  men,  not  less  than  250  in  number,  have  been  or  sliall 
be  stationed  for  more  than  30  codsecutive  days.  Places  occupied  by  colleges, 
universities,  and  technical  schools  will,  when  converted  into  military  camps  in 
the  manner  above  defined,  be  subject  to  the  provisions  of  Bulletin  No.  35,  War 
Department,  1918,  provided  there  shall  be  stationed  at  said  camps  250  officers 
and  enlisted  men  for  more  than  30  consecutive  days. 

250.1. 

War  Department,  J.  A.  G.  O.,  September  13,  1918.— To  The  Adjutant  General. 

1.  You  submit  a  letter  from  committee  on  education  and  special  training 
wherein  it  is  stated  that  that  committee  has  made,  on  behalf  of  the  War  De- 
partment, certain  contracts  with  universities,  colleges,  and  technical  schools  for 
the  housing,  subsistence,  and  technical  instruction  of  drafted  men  in  detachments 
of  from  100  to  5000 ;  that  these  men  are  first  inducted  Into  the  service,  and  then 
sent  direct  by  the  local  boards  to  these  institutions  where  they  are  given  mili- 
tary training  and  technical  instruction.  It  is  further  stated  that  certain  of  these 
institutions  are  located  in  incorporated  cities  and  towns^  and  a  ruling  Is  re- 
quested whether  Bulletin  No.  35,  War  Department,  1918,  is  applicable  to  these 
detachments  of  250  or  more  in  universities,  colleges,  and  other  institutions  con- 
tracted with  as  aforesaid,  and  whether  said  detachments  are  "  military  camps  " 
within  the  provisions  of  section  1  of  said  bulletin. 

2.  The  bulletin  in  question  establishes  a  "dry  zone"  around  every  military 
camp  at  which  officers  and  enlisted  men,  not  less  tiian  250  in  number,  have  been 
or  shall  be  stationed  for  more  than  30  consecutive  days.  The  provisions  of  this 
bulletin  are  not  "  applicable  to  these  detachments."  Nether  are  these  detach- 
ments *•  military  camps."  The  bulletin  is  applicable  only  to  •*  military  camps." 
A  detachment  can  not  be  a  military  camp.  A  military  camp  is  a  place,  a  definite 
and  defined  space  carved  out  of  a  larger  expanse  of  territory,  and  occupied  by 
military  forces.  Of  course,  a  place,  without  occupying  forces,  could  not  be  a 
military  camp ;  but  the  place,  or  defined  space,  and  not  the  forces  which  occupy 
It,  constitutes  the  camp. 

This  office  has  several  times  defined  a  military  camp  as  follows : 

"A  military  camp  Is  a  place  designated,  usually  by  the  commanding  officer,  or 
superior  authority,  as  a  place  for  the  more  or  less  temporary  habitation  and 
use  of  military  forces  and  so  occupied  and  used,  and  includes  not  only  the  space 
actually  occupied  by  tents  or  other  cover  in  which  the  soldiers  live,  but  also  the 
adjacent  connected  territory  which  is  habitually  used  by  the  encamped  forces  In 
the  performance  of  their  military  duties." 

A  comp  is  a  place,  and  not  places.  This  Implies  continuity  of  the  space  occu- 
pied. There  must  be  both  habitation  and  use.  If  the  habitation,  or  cover, 
whether  of  a  temporary  or  permanent  character,-  be  in  one  place,  and  the  drill 
grounds  be  in  another  disconnected  place,  manifestly  the  drill  grounds,  although 
a  place  used  by  the  military  forces,  is  not  the  habitation  of  those  forces,  and 
therefore  does  not  in  itself  constitute  a  military  camp. 

When  a  commanding  officer  or  other  proper  authority  designates  a  place  as  a 
military  camp  and  the  forces  enter  upon  its  occupancy,  thereupon  the  place  thus 
designated  becomes  subject  to  military  control.  Military  control  is  inseparable 
from  a  conception  of  a  military  camp.  A  camp  under  civilian  control  is  not  a 
military  camp. 

That  a  contract  has  been  made  with  a  college  for  the  housing,  subsistence,  and 
technical  Instruction  of  enlisted  men  does  not  make  it  impossible  that  there 
can  be  a  mllltai'y  camp  within  the  space  where  such  housing,  subsistence,  and 
instniction  Is  furnished.  But  this  space,  and  other  adjoining,  disconnected  ter- 
ritory, If  such  be  deemed  necessary  or  desirable,  must  be  designated  by  the 
commanding  officer,  or  other  proper  authority,  us  a  place  for  the  habitation  and 
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use  of  the  military  forces  there  to  be  drilled,  housed,  subsisted,  and  Instructed, 
and  this  space  and  the  military  forces  there  gathered  must  be  under  the  control 
of  the  military  authorities. 

3.  It  is  my  opinion  that  the  places  occupied  by  colleges,  universities,  and  other 
technical  schools,  where  eullsted  men  are  housed,  subsisted,  and  instructed, 
under  contract  with  such  colleges,  universities,  and  technical  schools,  will,  when 
converted  Into  military  camps  in  the  manner  above  defined,  be  subject  to  the 
provisions  of  Bui.  No.  35,  War  Department  1918,  provided  there  shall  be  stationed 
at  said  camps  250  officers  and  enlisted  men  for  more  than  30  consecutive  days. 


PAY  AND  ALLOWANCES:  Furlough  Fare  Certifleates;  Short  Trips  and 
Week  End  Passes. 

Furlough  fare  certificates,  issued  under  paragraph  8,  of  Director  GeneraVs 
order  No.  28,  1918,  are  Intendetl  primarily  for  the  purpose  of  permitting  mem- 
bers of  the  sei-vice  to  visit  their  homes  or  to  visit  relatives,  or  to  transact  essen- 
tial personal  business,  and  generally  prior  to  departure  for  overseas  duty. 
They  are  not  Intended  to  cover  short  trips  from  camps  or  stations  to  near-by 
cities,  nor  to  cover  short  periodical  trips  to  homes  where  the  proximity  of  such 
homes  to  camps  or  stations  make  numerous  visits  possible.  It  Is  clear  that  the 
authorize<1  reduction  of  fares  does  not  apply  to  week  end  "  passes  "  or  "  leaves  *• 
to  near-by  cities,  the  presumption  being  that  such  trips  are  for  pleasure,  but  it 
is  applicable  to  holders  of  "  furloughs  "  or  "  official  leaves  of  absence "  even 
though  the  terminus  is  a  near-by  city. 

September  13, 1018. 

245.6. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Camp  Lee,  Va. 
Subject:  Furlough  fare  certificate*. 

1.  In  your  letter  of  September  6,  you  inquire  whether  the  exception  in  para- 
graph 8  of  section  E,  Director  General's  order  No.  28.  1918,  applies  to  duration 
of  time  or  distance  traveled,  or  both.    Paragraph  8  reads  as  follows : 

"Officers,  enlisted  men,  and  nurses  of  the  United  States  Army,  Navy,  and 
Marine  Corps,  when  traveling  in  uniform  at  own  expense,  shall  be  granted  the 
privilege  of  purchasing  passage  tickets  at  one-third  the  regular  one-way  fare, 
via  route  of  ticket,  applicable  in  coach,  parlor,  or  sleeping  car,  as  the  case  may 
be,  when  on  furlough  or  official  leave  of  absence,  except  that  this  reduced  fare 
shall  not  be  granted  on  short-term  passes  from  camps  or  when  on  liberty  from 
ships  or  stations  to  near-by  cities. 

"Applicants  for  such  tickets  shall  be  required  to  submit  for  inspection  of 
ticket  agent,  military  furlough  or  other  official  form  of  leave  of  absence,  and  to 
surrender  to  ticket  agent  a  furlough  fare  certificate  signed  by  a  commanding 
officer." 

2.  The  Adjutant  General  in  his  letter  of  June  8,  1918,  to  all  commanders, 
states  the  puii>ose  of  the  act  as  follows : 

"  The  order  was  issued  primarily  for  the  purpose  of  permitting  members  of 
the  services  to  visit  their  homes  or  to  visit  relatives  or  to  tranjsact  essential 
I)ersonal  business,  and  generally  prior  to  departure  for  overseas  duty. 

"  It  is  not  Intended  to  cover  short  trips  from  camps  or  stations  to  near-by  cities 
nor  to  cover  short  periodical  trips  to  homes  where  the  proximity  of  such  homes 
to  camps  or  stations  makes  numerous  visits  possible." 

3.  Considering  this  purpose  and  the  fact  that  said  order  No.  28  only  grants 
reduced  fare  to  "  holders  of  furloughs  "  or  "  official  passes,"  it  is  clear  that 
such  reduction  does  not  apply  to  week  end  "  passes "  or  "  leaves "  to  near-by 
cltie.s,  the  presumption  being  that  such  trips  are  for  pleasure,  but  it  is  applicable 
to  holders  of  "  furloughs "  or  "  official  leaves  of  absence "  even  though  the 
terminus  of  the  trip  be  a  near-by  city. 

4.  In  this  view  of  the  case,  standard  railroad  fares  should  be  charged  from 
Camp  Lee  to  Norfolk  on  week  end  passes  or  leaves. 


FAT  AKD  ALLOWANCES:  Inconsistent  Concurrent  Employments;  Military 
and  Civil. 

A  quartermaster  sergeant  while  on  furlough  for  the  purpose,  as  he  stated, 
of  clearing  up  accounts  of  a  former  camp  quartermaster,  was  employed  by  a 
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c^asti'uetlng  quartermaster  and  paid  $24i0  as  a  cliief  clerk.  At  another  time, 
while  not  on  furlougti,  he  was  iwid  $200  by  a  Government  contractor  for  work 
as  cost  accountant  at  night  whidi  did  not  interfere  with  tlie  i)erformance  of 
his  duties.  Under  sec.  35,  national  defense  act  (39  Stat.  166,  188),  as  an  en- 
listed man,  he  should  not  have  received  the  said  $250.  If  he  is  stUl  in  tlie  sei'vice 
this  should  be  refunded  by  him  or  stopped  out  of  his  pay ;  If  he  is  not  now  in  the 
service,  the  cojjstructlug  quartermaster  sliould  be  held  resiwnsible.  As  regards 
the  $^X),  altliough  the  employment  \*:as  contrary  to  tlie  above  act,  yet  the  work 
was  done  at  night  and  did  not  interfere  with  his  duties  and,  therefore,  no  action 
is  recommended,  but  the  recurrence  of  sucli  action  should  liereafter  be  prevented. 

220.4. 

War  Department,  J.  A.  G.  O.,  Septemlier  13,  1M8.— To  The  Adjutant  Oeneml. 

1.  On  or  about  May  29,  1918,  Quartermaster  Sergt.  C,  Quartermaster  Coips, 
was  granted  a  furlough  £or  60  days,  for  the  purpose,  as  statetl  in  bis  appUcatioii, 
of  closing  up  the  accoimts  of  the  former  camp  quartermaster  at  Fort  I>emiu& 
While  on  this  furlough  he  was  employed  as  chief  clerk  by  Maj.  S.,  the  constructing 
quartermaster.  Camp  Cody,  N.  Mex.,  from  June  1  to  Jime  30, 1918,  and  paid  $2.50 
for  such  service.  Also  during  the  period  from  January  1,  1918,  to  2^Iarcb  16, 
1918,  while  not  on  furlough,  he  was  employed  by  a  Government  contractor  at 
Camp  Cody,  N.  Mex.,  as  cost  accountant,  and  was  paid  by  the  contractor  for  his 
s€Tvices  the  sum  of  $200,  whidi  sum  was  reimbursed  to  the  contractor  by  the  Gov- 
ernment.   This  latter  work  he  did  at  home  nlglits. 

2.  From  the  foregoing  statement  of  facts,  which  are  all  uncontradict4?d  and 
admitted  by  Sergt.  C,  he  has,  while  an  enlisted  man  in  the  active  service  of  the 
United  States,  been  permitted  to  engiige  in  business  In  civil  life.  The  national 
defense  act  ^39  Stat.  166,  188-189,  sec.  35)  provides  as  follows: 

"  Hereafter  no  enlisted  man  in  the  active  service  of  the  United  States  In  the 
Army,  Navy,  and  Marine  Corps,  ivspectU-ely,  wliether  a  noncommissioned  officer, 
nmsician,  or  private,  shall  be  detailed,  ordered,  or  permitted  to  leave  his  post 
to  engage  in  any  pursuit,  business,  or  performance  in  civil  life,  for  emolument, 
iiire,  or  otlierwlae,  ^"feen  the  same  shall  interfere  with  tlie  costomary  einplo^inent 
and  regular  eugagement  of  local  cfTilians  in  the  respective  arts,  trades,  or  pro- 
fessions." 

Ttie  employment  of  Sergt.  C,  as  above  set  forth,  in  die  opinimi  of  thts  office, 
was  in  violation  of  the  provisions  of  the  above^iuoted  sectioa  of  the  national 
defense  act  ««|)n». 

a  With  regard  to  the  $250  paid  Sergt  C.  for  his  service  as  chief  derk.  In  the 
opinion  of  this  office  this  sum  was  wrongfully  paid  and  received  by  him,  and  it 
Is  recommended  that  if  he  is  still  in  the  service,  he  be  called  upon  to  lefuml 
this  sum,  and,  if  he  does  not,  that  it  be  stopped  out  of  his  pay.  The  papers  alww 
that  he  was  eligible  for  retirement  August  3,  ldl8,  and  If  he  Is  not  in  the  service, 
Maj.  S.,  Quartermaster  Corps,  sliould  be  held  responsible.  With  regard  to  the 
$200  paid  to  Sergt  C  by  the  Government  contractor,  while  the  employment  was 
In  violation  of  the  above-quoted  provision  of  the  national  defense  act,  he  was 
employed  by  a  Government  contractor  and  did  the  work  at  iiigtit  wiUiout  Inter- 
fering with  his  duties  as  a  soldier,  therefore  this  office  does  not  reoommend  that 
any  proceedings  be  taken  against  him  or  the  contractor.  This  office  concurs 
in  the  recommendatfton  that  the  depot  quartennaster  at  El  Paso,  Tex.,  be  in- 
stnu'ted  to  take  steins  to  prevent  a  recurrence  of  such  action. 


PAT  ANB  ALLOWANCES:  Mileage  on  iBTestlgntioii  Trip. 

A  lieutenant  in  the  Coast  Artillery  Reserve  Corps,  who  travels  under  orders 
detailing  him  on  duty  as  a  member  of  a  board  of  officers  to  investigate  the  death 
of  a  private  in  another  company,  is  not  entitled  to  mileage.  Section  11,  selective 
draft  act  of  May  18,  1917  (40  Stiit.  76,  82),  removes  restrictions  attaching  to  do- 
tnH^ed  service  and  certain  other  limitations,  but  can  not  be  construed  to  nullify 
reLjiilations  within  the  administrative  scoiie  of  the  War  Department.  l*ara- 
grai)h  893,  Army  Regulations,  restricts  such  investigations,  involving  travc^l  of 
oUicers,  to  inspectors  general,  acting  inspectors  general,  oi*  officei*8  of  the  Gen- 
em  1  Staff  Corps  on  duty  as  such  at  his  headquarters  under  War  Department 
assignment    See  also  Army  Regulations  1284. 
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245.6. 

War  Departmeot.  J.  A.  G.  O.,  S^teaiber  13,  IdlS.— To  Tlie  Adjutant  General. 

1.  The  opinion  of  this  ofiioe  is  desired  wbetlier  Second  Ueut,  Stanley  H.  Lov- 
erliMT,  Coast  Artillery  Reserve  Oorpe,  For^^  Warren,  Mass.,  is  entitled  to  payment 
of  mileage  from  Boston,  l^iass.,  to  Pawtucket,  R.  L^  and  i*etarn,  April  12,  1918. 
under  oi*der8  detailing  him  on  duty  tin  a  meaiber  of  a  board  of  oflicei's  to  invew- 
tigate  the  death  of  a  private  of  the  Thirty-first  Company,  Coast  Ai'tUlery  Re- 
ser\e  Corps. 

2.  The  sdective  draft  act  of  May  18,  1917  (40  Stat  70,  82),  provides:  "That 
all  existing  restrictions  upon  the  detail,  detachment,  and  employment  of  officers 
and  enlisted  men  of  the  Hegular  Array  are  iierel)y  sui^iended  for  tiie  period  of 
the  present  emergency^" 

Tills  section  c^ild  not  be  const i-ued  as  applying  at  tiie  time  in  question  to  tiie 
Coast  Artillery  Reserve  Coiiis.  It  is  dear  tiiat  sec.  11  of  said  act  ^*as  intended 
to  r^uove  restrictions  attaching  to  the  inatter  of  detached  service  or  otlier  linii- 
tations  due  to  law.  It  can  not  be  construed  to  nullify  regulations  that  come 
witldii  the  adininistrattre  scope  of  tbe  War  Department  The  work  performeii 
by  the  lieutenant  in  question  was  an  in\'esti^ti<m.  Paragraph  898,  Army  Regu- 
latlons»  provides  that — 

*'  Special  inspections  and  investigations  witiiin  the  limits  of  a  con.mand  <  ter- 
ritorial or  tactical)  may  be  made  under  orders  of  the  commander  thereof;  \mt 
in  all  cases  involving  travel  his  selection  of  officers  to  perform  such  duty  shall 
be  restricted  to  inspectors  general,  acting  inspectors  general,  or  officers  of  the 
General  Staff  Corps  on  duty  ««  such  at  his  lieadquarters  under  War  Defsart- 
ment  assignment*^ 

Panigraph  1284,  Army  Regulations,  provides,  under  mileage,  as  follows : 

'*No  portion  of  the  appropriation  for  mileage  to  officers  iduill  be  expendeil 
for  Inspections  or  investigations  except  such  as  are  especially  ordered  by  the  Sec- 
retary of  War,  or  such  as  are  made  by  Army  and  department  commanders  In 
visiting  their  commands,  and  tliose  made  by  the  Inspector  General's  Department 
in  pursuance  of  law,  Army  Regulations,  or  orders  issued  by  the  Secretary  of 
War." 

3.  In  tiie  present  case  it  is  the  opinion  of  this  office  that  Lieut.  Ix^vering  is 
not  entitled,  under  the  Regulations,  to  mileage  for  the  travel  performed. 


CIYILUN  £JIPLOT£ES:  Burial  Expense  of  Employee  Who  Died  Aft4r  £w- 
ployment  Terminated. 

Indljj^nt  civilian  war  workers  who  return  from  Europe  and,  after  the  termi- 
nation of  their  employment  by  the  United  States,  die  here,  muE<t  be  buried  by 
the  local  authorities  of  the  place  whei^  they  liappen  to  be  at  the  time  of  death. 
There  is  no  authority  for  their  burial  at  tlie  expense  of  the  Government  The 
sundry  civil  appropraitlon  act  of  July  1,  1918  (40  Stat  634,  657),  provides  only 
for  burial  of  civilian  employees  of  the  Army  who  die  while  in  such  employment. 
Lots  of  a  private  cemetery  corporation  to  be  used  for  such  burials  could  not  Ix^ 
purchased  except  under  the  appropriation  for  national  defense  expendable  in 
tlie  unlimited  discretion  of  the  President  for  any  purpose  he  deems  necessary 
for  national  defense. 

293.4. 

War  Department,  J.  A.  G.  O.,  September  14,  1918. — ^To  The  Adjutant  General. 

1.  Remark  by  this  office  is  requested  on  whether  the  War  Department  has 
auth<H-ity  for  the  purchase  of  lots  or  grave  sites  in  a  city  or  town  cemetery, 
for  the  purpose  of  burial  of  "  indigent  i)ersons  formerly  euiployeil  in  war  work 
in  Kurope,"  who  die  after  reaching  the  United  States,  or  on  transports  returning 
from  abroad. 

2.  Tliere  is  submitted  an  offer  by  the  Newport  News  Cemetery  Association 
to  sell  to  the  United  States  19  lots  in  Greeulawn  Cemetery,  Newport  News,  Va., 
at  $50  a  lot,  making  a  total  of  $950.  They  attach  a  blue  print  plat  ami  adviso 
that  these  lots  will  hold  six  remains,  making  the  cost  of  each  grave  $8.33^.  l^i^ 
oliii'ials  at  tlie  Port  of  Embarkation,  Newport  News,  Va.,  recommend  said  pur- 
chase and  state  that  the  Hampton  National  Cemetery  is  limltwl  a.s  to  .spaoi* 
and  will  soon  be  exhausted  and  that  the  county  oflk-ials  refuse  to  take  cliarge 
of  such  remains,  claiming  that  this  duty  devolves  on  the  War  Deiuirtment. 
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3.  The  sundrj'  civil  appropriation  act  approved  July  1,  1918  (40  Stat.  634, 
656),  at  paraprnph  entitled  "Disposition  of  remains,"  makes  provision  for  the 
disposition  for  "  interment,  or  of  preparation  and  transportation  to  their  homea 
of  the  remains  of  civil  employees  of  the  Army  in  the  employ  of  the  War  De- 
partment who  die  abroad,  in  Alaska,  in  the  Canal  Zone,  or  on  Army  transports, 
or  who  die  while  on  duty  in  the  field  or  at  military  posts  within  the  limits  of 
the  United  States.     ♦     ♦     ♦ »» 

4.  This  appropriation  covers  the  burial  of  civil  employees  of  the  Army  who 
die  while  in  such  employment ;  and  it  is  the  opinion  of  this  office  that  it  would 
necessiirily  include  the  authority  to  pay  for  the  right  to  inter  such  employees 
in  an  established  cemetery.  A  contract  may  properly  be  made  with  the  ceme- 
tery association,  covering  the  right  of  burial  of  the  remains  of  civil  employees 
at  a  stipulated  compensation  for  the  burial  in  each  case  of  such  remains,  payable 
at  the  time  of  interment.  It  would  not  authorize,  however,  the  purchase  of  lots 
in  established  cemeteries,  nor  could  title  thereto  be  accepted  for  the  United 
States.  As  to  indigent  persons **' formerly  employed  in  war  work  In  Europe" 
who  die  in  the  United  States  after  the  termination  of  their  employment,  it  Is 
the  opinion  of  this  office  that  there  is  no  authority  of  law  for  taking  charge  of 
their  remains  and  burying  them  at  the  expense  of  the  United  States,  and  that 
the  duty  of  disposing  of  the  remains  of  such  indigent  persons  rests  with  .the 
local  authorities  of  the  place  where  they  happen  to  be  at  the  time  of  their 
death,  except  as  such  duty  is  assumed  by  the  authorities  at  the  place  of  their 
legal  residence.  This  office  knows  of  no  appropriation  which  could  be  used  for 
the  purchase  of  the  proposed  burial  sites  other  than  the  appropriation  for 
national  defense  expendable  in  the  discretion  of  the  President  for  any  purpose 
which  he  deems  necessary  for  the  national  defense.  In  the  exercise  of  this 
discretion  he  is  not  limited  by  restrictions  of  law  which  regulate  the  expendi- 
ture of  other  appropriations. 

CLAIMS:  Accidental  Killing  of  Soldier  withont  Fanlt;  Belief  in  Congrress. 

Congress  alone  can  grant  relief  to  the  family  of  a  civilian  accidentally  killed 
in  his  home  by  a  stray  bullet  fired  by  a  soldier  who  was  a  bridge  guard.  Certain 
similar  cases  of  aliens  Involving  international  considerations  have  been  relieved 
by  Congresa    See  act  of  July  19, 1897  (30  Stat.  105,  106). 

152 

War  Department,  J.  A.  G.  0.,  September  14,  1918.— To  The  Adjutant  General. 

1.  In  his  letter  of  the  4th  instant,  addressed  to  the  Secretary  of  War,  Hon. 
Charles  B.  Ward,  Member  of  Congress,  inquires  what  relief  can  be  afforded 
by  the  Government  to  the  widow  and  four  children  of  John  Derlng,  who,  he 
says,  were  left  without  means  of  support,  Dering  having  been  killed  while 
Bitting  in  his  dining  room  at  Callicoon,  N.  Y.,  April  17,  1917,  by  a  bullet  fired  by 
a  soldier  who  was  acting  as  a  bridge  guard  near  the  house.  He  states  that  the 
killing  was  purely  accidental,  as  far  as  known.    . 

2.  Mr.  Ward  should  be  advised  that  the  department  has  no  authority  for 
granting  relief  in  such  cases.  Congress  alone  can  grant  such  relief  on  behalf 
of  the  Government.  The  only  cases  of  a  similar  nature,  recalled  by  this  office, 
In  which  Congre&s  has  granted  relief,  are  certain  cases  of  aliens  which  involved 
Xnternational  considerations.    See  act  of  July  19,  1897  (30  Stat.  105,  106). 


CLAIMS:  Damage  by  Negligent  Contractor, 

The  Government  is  not  liable  for  damages  resulting  to  an  outbuilding  from 

firo  which  was  the  result  of  negligent  acts  of  its  contractor.    The  remedy  is 

directly  against  the  contractor. 

153. 

September  14, 1918. 

OOYEBNHENT  AGENCIES:  Post  Water  Sapply;  CiTllian  Use, 

A  civilian  may  be  allowed  a  revocable  permit  to  obtain  water  from  a  post 
water  system,  provided  no  expense  is  incurred  by  the  Government,  that  a  meter 
be  installed  to  measure  the  amount  of  water  used  and  that  the  applicant  under- 
take to  supply  labor  of  a  value  equivalent  to  his  proportional  part  of  the  oper- 
ating expense  of  the  Government  plant. 
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6S0.4. 

War  Department,  J.  A.  O.  O.,  September  14,  1918.— To  the  Secretary  of  War. 

1.  Mrs.  C.  submits  to  the  Secretary  of  War,  through  the  Honorable  the 
Secretary  of  State,  a  request  that  slie  be  permitted  to  obtain  water  for  use  In 
her  home  at  Sacket  Harbor,  N.  Y.,  from  the  water  supply  system  of  the  post 
of  Madison  Barracks,  there  being  no  municipal  water  system  at  Sacket  Harbor. 
Upon  reference  of  the  papers  to  the  construction  division  of  the  War  Depart- 
ment, recommendation  Is  made  by  Maj.  Paul  Doty,  Ck)rps  of  Engineers,  that 
a  revocable  permit  be  granted  Mrs.  C.  for  the  privilege,  '*  provided  no  expense 
is  incurred  by  the  Government  and  that  a  meter  be  installed  to  measure  the 
amount  of  water  used,  such  water  to  be  paid  for  at  a  rate  to  be  determined  by 
the  local  Government  authorities." 

2.  It  is  understood  that  the  water  main  which, the  applicant  desires  to 
tap  is  one  of  the  mains  of  a  st^parate  Government  water  supply  system  la 
operation  at  Madison  Barracks.  The  water  flowing  through  said  main,  having 
been  reduced  to  possession  by  a  Government  instrumentality,  is  accordingly 
Government  proi>erty,  which  cnii  not  be  sold  without  the  authorization  of 
Congress. 

3.  For  a  number  of  years  past  annual  Army  appropriation  acts  have  contained 
authority  for  the  disposition  at  military  i)osts  of  surplus  ice  and  electric  light 
and  power,  on  such  terms  and  in  accordance  with  such  regulations  as  may 
be  i)rescrlbed  by  the  Secretary  of  War,  the  latest  expression  of  that  authority 
being  contained  in  the  Army  appropriation  act  approved  July  9,  1918  (40  Stat. 
845,  895),  but  there  is  no  similar  authority  of  law  for  the  sale  of  surplus  water 
from  a  post  water  system.  It  has,  however,  been  held  by  this  office  that  there 
is  no  legal  objection  to  permitting  an  applicant  to  obtain  water  from  a  post 
water  system,  upon  an  undertaking  to  supply  .such  labor  and  fuel,  as  a  pro- 
portional share  of  the  operating  expenses  of  the  Government  plant,  as  the  post 
commander  may  determine  to  be  equitable;  that  this  would  not  be  a  sale  of 
property  appropriated  by  the  Government,  requiring  the  express  sanction  of 
Congress,  but  a  license  to  receive  water  through  the  Government  system  (Dig. 
Ops.  J.  A.  G.  1912,  p.  954). 

4.  Accordingly,  licenses  have  on  several  occasions  been  granted  by  the  Secre- 
tary of  War  to  residents  of  Sacket  Harbor  to  ust^  water  from  the  water  supply 
system  of  the  post  of  Madison  Barracks,  N.  Y.  Such  licenses  have  uniformly 
included  a  condition  that  the  expense  inciflent  to  tapping  the  main.  Installing 
a  meter,  etc.,  shall  be  borne  by  the  licensee,  and  a  further  condition  that  the 
licensee  shall  supply  such  labor  and  fuel,  as  a  proportional  share  of  the  op- 
erating expenses  of  the  post  water  supply  system,  as  the  post  commander  may 
determine  to  be  equitable.  It  is  recommended  that  the  license  requested  by 
Mrs.  C.  be  granted  upon  similar  conditions. 


CITIL  AUTHORITIES:  Offense  of  Soldier  Prior  to  Enlistment. 

Previous  to  enlistment  a  soldier  had  committed  the  serious  offense  of  break- 
ing into  a  freight  car  in  Interstate  commerce  and  stealing  therefrom,  an  offense 
denounced  by  Federal  statute.  The  request  of  the  Attorney  General  that  this 
man  be  delivered  to  the  civil  authorities  for  trial  should  be  granted. 

014.1. 

W^ar  Department,  J.  A.  G.  O.,  September  16,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  request  of  the 
Attorney  General,  dated  September  5,  1918,  for  the  surrender  of  C,  a  member 
of  the  Military  Establishment,  for  trial  upon  the  charge  of  breaking  into  a 
car  in  Interstate  transit  over  the  Chicago,  Milwaukee  &  St.  Paul  Railroad, 
and  taking  therefrom  12  cases  of  Scotch  whisky.  Since  committing  this 
offense  C.  has  enlisted  in  the  Army,  and  Is  now  stationed  at  Fort  Logan,  Colo., 
and  the  Attorney  General  states  that  the  military  authorities  there  refuse  to 
surrender  him  unless  instructed  to  do  so  by  the  War  Department. 

2.  This  man  is  charged  with  a  serious  offense,  denounced  by  Federal  statute, 
and  he  enlisted  in  the  military  service  after  he  committed  the  offense.  It  Is 
the  view  of  this  office  that  the  request  of  the  Attorney  General  should  be 
gi'anted  and  that  the  man  should  be  delivered  to  the  civil  authorities  for  trial 
ui)on  the  charge  against  him.  I  Inclose  herewith  a  letter  to  the  Attorney 
General  for  the  signature  of  the  Acting  Secretary  of  War. 

116749'*— 19 19 
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CLAIMS:  ClTilian  Injured  by  Military  Police. 

Military  police,  under  the  Impression  tiiat  a  car  was  the  one  they  sought, 
ordered  it  to  stop.  The  driver,  ioiiocent  of  the  supposed  wrongdoing,  did  not 
heed  the  warning,  and  was  Injured  by  a  shot  fired  at  the  car.  Medical  Depart- 
ment appropriation  can  not  be  charged  with  medical  services  rendered  to  the 
driver  at  a  hospltaL 

Septembeb  16, 1918. 

152. 


RETIREMENT:  Promotion  on  the  Retired  List;  Last  Permanent  Branch  of 
Service  Governs  Advancement  in  Grade. 

Au  oflieer  of  Cavalry  was  appointed  major,  judge  advocate.  In  1908.  He 
duly  accepted  the  appointment,  and  was  retired  without  rank  within  two 
da,vs  thereafter.  Under  section  24,  national  defense  act  of  June  3,  1916  (39 
Stat.  166,  183),  amended  by  the  act  of  July  9,  1918  (40  Stat.  846,  890),  he  Is 
entitled  to  the  advanced  grade  of  lieutenant  colonel  on  the  retired  list.  If 
he  had  remained  in  the  Cavalry  arm  he  would  have  been  entitled  to  promotion, 
by  virtue  of  the  same. statutory  authority,  to  the  rank  of  colonel.  When  he 
accepted  his  appointment  as  major,  judge  advocate,  he  vacated  the  office 
formerly  held  by  him  in  the  Cavalry  and  became  a  permanent  officer  in  the 
new  position.  He  is  not  entitled  to  be  advanced  from  the  former  arm  of  the 
service. 

210.8. 

War  Department.  J.  A.  G.  O.,  September  16,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  hem  .submitted  for  remark  the  request  to  him 
addressed  by  Milton  F.  Davis,  colonel,  United  States  Military  Academy  (major 
retired),  for  an  official  expression  upon  the  subject  of  the  colonel's  right  to 
promotion  on  the  retired  list,  under  .^aoction  24.  act  of  June  3,  1916  (39  Stat, 
166,  183).  as  amended  by  act  of  July  9.  1918  (40  Stat.  845,  890). 

2.  In  his  statement  of  fact.  Col.  Davis  writes: 

"  I  am  a  graduate  of  the  clnss  of  1890,  United  States  Military  Academy.  I 
understand  that  all  of  my  classmates  have  received  their  colonelcies.  I  was 
retired  from  active  service  June  16,  1909,  and  detailed  to  active  duty  June 
19,  1909,  since  which  time  I  have  been  continuously  on  active  duty." 

3.  The  Adjutant  General  has  furthermore  submitted  the  military  history  of 
Col.  Davis  whlcb,  among  other  things,  indicates  that  on  June  14,  1909,  he  was 
appointed  n  major,  judj^e  advocate ;  that  he  acc*epted  his  new  appointment,  and 
was  retired  with  that  rank  the  succeeding  day. 

Accompanying  the  history  are  these  observations  of  The  Adjutant  General : 
"  If  he  had  not  transferred  to  tlie  Judge  Advocate  General's  Department 
Immediately  prior  to  his  retirement,  but  had  been  placed  on  the  retired  list 
while  serving  in  the  Cavalry  arm,  he  would  now  be  entitled  to  advancement 
to  the  grade  of  colonel  under  tJie  provisions  of  the  national  defense  act,  «i*pro, 
as  amended  by  an  act  approved  July  9,  1918,  supra. 

"  If  he  is  to  be  regarded  as  a  major  in  the  Judge  Advocate  Generars  De- 
partment at  the  date  of  his  retirement  he  would  be  entitled  to  advancement 
to  the  grade  of  lieutenant  colonel  on  the  retired  list,  that  being  the  grade 
which  he  would  have  attahied  in  due  course  of  promotion." 

4.  Thus,  the  concrete  question  here  presented  is  whether  an  officer  who  has 
accepted  an  appointment  from  one  arm  of  the  service  to  another  arm  thereof, 
and  who  has  retired  during  the  ternv  of  his  service  under  the  new  appoint- 
ment, is  entitled  to  advancement  during  such  retirement  as  though  he  had 
remained  in  the  former  arm  of  the  service. 

5.  It  is  the  opinion  of  this  office  that  when  Col.  Davis  accepted  his  appoint- 
numt  as  a  major,  judge  advocate,  he  vacated  the  office  formerly  held  by  him 
In  the  (bavalry  and  became  a  permanent  officer  In  his  new  position  despite  the 
brief  lapse  of  time  between  his  acceptance  of  the  office  and  his  retirement, 
and  that  hence,  under  the  provisions  of  section  24  of  the  national  defense  act, 
9upra,  as  amended  by  said  act  of  July  9,  1918,  he  is  entitled  to  advancement 
to  the  grade  of  lieutenant  colonel  on  the  retired  list,  that  being  tSie  grade  to 
which  he  would  have  attained  In  due  course  of  promotion  as  a  major  in  the 
Judge  Advocate  General*s  Department  at  the  date  of  his  retirement 
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TTAB  BISK  IN8UBANCE:  Oompalsory  and  Yoluntary  Allotments  in  Case 
of  Suspended  Dishonorable  Discliarge. 

The  Comptroller  of  the  Treasury  has  held  (24  Comp.  Dec.  621,  624,  625),  that 
the  monthly  compulsory  allotments  of  pay  under  the  act  of  October  6,  1917  (40 
Stat.  398,  402),  voluntary  allotments  under  law,  the  Liberty  loan  allotments, 
and  premiums  on  war  risk  Insurance,  are  not  affected  by  sentences  of  courts- 
martial  imposing  a  forfeiture  of  pay.  The  act  of  March  4,  1915  (38  Stat.  1062, 
1065),  provides  substantially  that  pay  and  allowances  shall  not  accrue  to  a 
soldier  under  sentence  of  dishonorable  discharge  during  such  period  as  the 
execution  of  the  sentence  of  discharge  may  be  suspended  under  authority  of  the 
act  of  April  27,  1914  (38  Stat.  351,  354).  The  Comptroller  has  held  in  a  de- 
cision dated  July  13,  1918  (25  Comp.  Dec.  26),  that  the  above  earlier  decision 
of  the  comptroller  does  not  apply  to  a  "nonpay"  status  of  a  soldier  as  dis- 
tinguished from  a  status  In  which  his  pay  is  forfeited.  Aa  no  pay  accrued 
under  the  law  during  period  of  confinement  under  suspended  sentence  of  dis- 
honorable discharge,  there  is  nothing  from  which  allotments  can  be  paid.  If 
during  said  confinement  the  soldier  should  be  restored  to  duty,  he  would  from 
said  date  be  taken  out  of  the  '"nonpay"  status,  and  the  compulsory  or  voluntary 
allotments  would  be  restored  from  tlie  date  of  such  restoration  to  duty. 

.  243. 

War  Department,  J.  A.  G.  O.,  September  16,  1918. — ^To  the  Judge  Advocate, 
Port  of  Embarkation,  Hoboken,  N.  J. 

1.  The  opinion  of  this  office  is  requested  as  to  whether  or  not  a  sentence  of 
general  court-martial,  imposing  forfeiture  of  all  pay  and  allowances  due  and 
to  become  due,  attacks  the  compulsory  allotments  of  a  soldier  in  cases  where 
the  dishonorable  discharge  included  in  the  sentence  is  suspended  until  the 
soldier's  release  from  confinement  where  a  disciplinary  barracks  is  designated 
as  the  place  of  confinement;  and  calls  attention  to  the  decision  of  the  Comp- 
troller of  the  Treasury,  dated  April  23,  1918,  in  which  it  was  held  that  "the 
monthly  compulsory  allotments  of  pay  under  the  act  of  October  6,  1917  (40 
Stat.  398,  402),  voluntary  allotments  under  law,  the  Liberty  loan  allotments, 
and  premiums  on  war  risk  insurance,  are  not  affected  by  sentences  of  courts- 
martial  Imposing  a  forfeiture  of  pay"  (24  Comp.  Dec.  621.  624). 

2.  The  act  of  March  4,  1916  (38  Stat.  1062, 1065),  provides  that— 
"Hereafter  pay  and  allowances  shall  not  accrue  to  a  soldier  under  sentence 

of  dishonorable  discbarge,  during  such  period  as  the  execution  of  the  sentence 
of  discharge  may  be  suspended  under  authority  of  the  Act  of  Congress  ap- 
proved April  twenty-seventh,  nineteen  hundred  and  fourteen,  and  jmy  which 
has  heretofore  been  forfeited  under  such  suspended  sentence  shall  not  be  held 
to  have  accrued  to  the  Soldiers*  Home  under  the  operation  of  section  forty- 
eight  hundred  and  eighteen,  Revised  Statutes,  but  shall  be  covered  back  into 
the  Treasury  of  the  United  States." 

3.  The  decision  of  the  Comptroller  of  the  Treasury,  syllabus  quoted  above, 
does  not  apply  to  the  "nonpay"  status  of  soldiers  as  distinguished  from  for- 
feiture of  pay.  See  decision  of  the  Comptroller,  dated  July  13,  1918  (25  Comp. 
Dec.  26) ,  syllabus  as  follows : 

"An  enlisted  man  earns  neither  pay  nor  allowances  during  a  period  of  absence 
without  leave;  therefore,  for  such  period  he  may  not  be  given  pay  for  the 
purpose  of  meeting  allotments  under  classes  A  and  B  of  the  war  risk  insurance 
act  of  October  6, 1917,  or  from  which  to  pay  insurance  premiums." 

As  no  pay  accrues  under  the  law  duriiijr  i)eriod  of  confinement  under  sus- 
pended sentence  of  dishonorable  discharge  there  is  nothing  from  which  allot- 
ments can  be  paid.  All  allotments  whether  compulsory  or  voluntary,  in  the 
case  presented,  are  suspended  from  the  date  of  such  confinement  in  a  dis- 
ciplinary barracks,  as  the  soldier  Is  in  a  "nonpay"  status  from  said  date,  and  on 
completion  of  said  sentence  by  the  soldier  being  dishonorably  discharged,  all 
allotments  would  cease.  However,  if  during  said  confinement,  the  soldier  should 
be  restored  to  duty  after  winning  by  faithful  service  in  a  disfipllnary  battalion 
a  restoration  to  duty,  he  would  from  said  date  be  taken  out  of  the  "nonpay" 
status,  and  the  compulsory  or  voluntary  allotments  would  be  restored  from 
the  date  of  such  restoration  to  duty. 
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WITNESSES:  Soldier  Desired  as  Witness  for  United  States. 

If  a  soldier  is  in  the  Unitcnl  States  wlien  desired  as  a  witness  by  a  United 
States  attorney,  and  is  served  with  a  siunnions  to  appear,  he  sliould  be  permitted 
to  obey  the  same  unless  in  the  opinion  of  his  commanding  ofHcer  tlie  military 
service  would  be  prejudiced  by  his  so  doing.  It  w^ould  not  be  proper  military 
policy,  however,  to  detain  him  from  foreign  service,  in  order  that  he  may  be 
available  as  a  witness. 

013J>. 

Septembeb  16,  1918. 

DISCIPLINE:  Treatment  of  Confined  Soldiers  Awaiting  Trial. 

Proper  provision  for  the  treatment  of  soldiers,  confined  and  awaiting  trial 
and  the  result  tliereof,  is  contained  in  Army  Regulations  932.  It  is  not  under- 
stood that  prisoners  held  at  posts  awaiting  trial  or  result  of  trial  wear  distinc- 
tive prison  clothing,  but,  on  the  contrarj',  they  wear  only  the  ordinary  fatigue 
clothing  worn  by  all  soldiers  when  on  fatigue  duty.  The  matter  of  segrega- 
tion and  working  of  prisoners  is  largely  one  of  administration  to  be  solved  by 
commanding  officers  under  the  provisions  of  Army  Regulations  and  exigencies 
of  til e  .service. 

250.3. 

September  17,  1918* 

To :  The  Office  of  the  Judge  Advocate  General, 

From  :  Judge  Advocate,  Thirty-eighth  Division. 

Subject :  Treatment  of  soldiers  confined  awaiting  trial  and  result  of  trial. 

1.  In  your  communication  of  August  29,  1918,  you  request  the  consideration 
of  this  office  of  certain  suggestions  submitted  by  you  concerning  treatment  of 
soldiers  in  confinement  awaiting  trial  and  result  of  trial.  You  invite  attention 
to  the  fact  that  they  are  required  to  work  and  also  to  wear  "prison  clothes," 
and  suggest  that  regulations  should  be  issued  by  the  War  Department  provid- 
ing that  soldiers  under  charges  awaiting  trial  or  result  of  trial  should  not 
receive  the  same  treatment  as  garrison  or  general  prisoners,  and  that  in  no 
case  should  an  accused  soldier,  who  has  not  been  convicted,  be  required  to 
wear  "  prison  clothing,"  but  should  wear  his  usual  uniform  until  conviction  and 
approval  thereof  by  the  reviewing  authority. 

2.  It  is  provided  In  Army  Regulations  932  that  prisoners  awaiting  trial  by, 
or  undergoing  sentences  of,  general  court-martial  and  those  confined  for  serious 
offenses,  will  be  kept  apart,  when  practicable,  from  those  confined  by  sentence 
of  inferior  courts  or  for  minor  offenses.  It  is  further  provided  by  the  above 
paragraph  of  Army  Regulations  that  general  prisoners  will  not  be  confined  with 
other  prisoners,  except  in  cases  of  necessity.  By  the  same  Regulations  it  is 
directed  that  enlisted  men  in  confinement  for  minor  offenses  or  awaiting  trial 
or  the  result  of  trial  will  not  ordinarily  be  sent  to  work  under  the  charge  of 
armed  guards,  and  will  be  required  to  attend  drill  unless  directed  otherwise. 
It  is  not  understood  that  prisoners  held  at  posts  awaiting  trial  or  result  of  trial 
wear  distinctive  prison  clothing,  but  on  the  contrary  they  wear  only  the  ordi- 
nary fatigue  clothing  worn  by  all  soldiers  when  on  fatigue  duty.  This  ofi!lce 
does  not  concur  in  your  view  that  the  wearing  of  fatigue  clothing  by  prisoners 
held  in  confinement  awaiting  trial  or  result  of  trial  or  the  detailing  of  them 
for  work  while  so  held,  is  likely  to  cause  a  loss  of  self-respect  to  men  accorded 
this  treatment. 

3.  It  is  the  view  of  this  oflice  that  proper  provision  for  treatment  of  soldiers 
confined  awaiting  trial  and  result  thereof,  is  contained  in  the  paragraph  of 
Army  Regulations  above  referred  to.  The  matter  of  segregating  and  working 
prisoners  is  for  obvious  rea.sons  one  largely  of  administration  to  be  solved  by 
commanding  officers  under  the  provisions  of  Army  Regulations  and  exigencies 
of  the  service. 


OFFICE:  Ordnance    Sergeants;    Qnaliflcation    for    Appointment   in    tlie 
United  States  Army. 

Ordnance  sergeants  appointed  in  the  United  States  Army  need  not  have  the 
qualifications  prescribed  by  section  12,  national  defense  act  (89  Stat  166,  174) 
and  subparagraph  2,  Army  Regulations  1512^,  because  the  act  of  May  18,  1917 
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(40  Stat.  76,  78),  Indicates  that  these  limitations  do  not  apply  to  the  additional 
forces  authorized  by  this  act. 

220.33. 

War  Department,  J.  A.  G.  0.,  September  17,  1918.— To  The  Adjutant  General. 

1.  In  tlie  foregoing  papers  the  question  is  submitted  as  to  whether  Ordnance 
sergeants  may  be  appointed  in  the  United  States  Army,  when  they  have  not  the 
qualitications  prescribed  by  statute  and  regulation  for  appointment  as  such  in 
the  Regular  Army. 

2.  Section  12,  national  defense  act  (39  Stat.  166,  174)  provides: 

"That  Ordnance  sergeants  shall  be  .selected  by  the  Secretary  of  War  from 
the  .sergeants  of  the  line  or  Ordnance  Department  who  shall  have  served  faith- 
fully for  eight  years,  Including  four  years  in  the  grade  of  noncommissioned 
officers." 

Subparagraph  2,  Army  Regulations  1512i,  provides: 

"  Ordnance  sergeants  will  be  appointed  by  the  Secretary  of  War  from  ser- 
geants of  the  line  or  Ordnance  Department  who  shall  have  served  faithfully  for 
eight  years,  including  four  years  in  the  grade  of  noncommissioned  officer,  and 
who  are  less  than  45  years  of  age." 

Subsequently,  by  General  Orders,  No.  50,  War  Department.  1918,  amendment  of 
the  above  Regulation  was  made  which  does  not  affect  the  question  now  pro- 
pounded. 

The  act  of  May  18,  1917  (40  Stat.  76.  78),  provides: 

"All  persons  drafteil  into  the  service  of  the  United  States  and  all  officers 
accepting  commissions  in  the  forces  herein  provided  for  shall,  from  the  date  of 
said  draft  or  acceptance,  be  subject  to  the  laws  and  regulations  governing  the 
Regular  Army,  except  as  to  promotions,  so  far  as  such  laws  and  regulations  are 
applicable  to  i>ersons  whose  permanent  retention  in  the  military  service  on  the 
active  or  retired  list  Is  not  contemplated  by  existing  law." 

In  the  opinion  of  this  office  (Ops,  J.  A.  G.  220.3,  Aug.  30,  1918)  the  following 
statement  occurs: 

"  The  act  providing  for  the  raising  of  the  National  Army  contains  no  provision 
which  authorizes  the  appointment  of  Ordnance  sergeants  to  be  made  in  other 
than  the  manner  provided  by  previously  existing  law.  This  being  true,  It  must 
be  assumed  that  such  noncommissioned  officers  in  the  National  Army  must  be 
appointed  in  the  manner  prescribed  for  similar  appointments  in  the  Regular 
Army ;  and,  since  the  statute  clearly  requires  the  Secretary  of  War  to  function 
in  the  appointment  of  Ordnance  sergeants  in  the  Regular  Army,  it  is  the  opinion 
of  this  office  that  he  must  likewise  do  so  in  the  appointment  of  the  same  class  of 
noncommissioned  officers  in  the  National  Army." 

Prior  to  that  time,  this  office  had  rendered  the  opinion  quoted  in  the  third 
paragraph  of  the  third  indorsement,  which  reads  in  part  as  follows : 

"  In  this  connection  this  office  desires  to  refer  to  first  indorsement  to  O.  O.  S. 
201.1/298,  which  quotes  an  indorsement  to  The  Adjutant  General  of  the  Army, 
0.221.17  Miscellaneous,  in  which  the  then  Acting  Judge  Advocate  General  states: 

"The  act  of  May  18,  1917,  authorizes  the  President  to  increase  temporarily 
the  military  establishment  of  the  United  States  by  certain  additional  forces. 
These  forces  are  not  limited  to  particular  arms,  corps,  or  departments,  but  are 
to  be  distributed  therein  as  the  necessities  of  the  .service  require.  In  my  opinion 
this  act  contained  ample  authority  for  the  appointment  of  Ordnance  sergeants 
of  additional  forces.  Therefore,  the  difficulty  encountered  In  securing  Ordnance 
sergeants  with  the  requisite  service  for  appointment  in  tlie  Regular  Army  may 
be  overcome  by  the  appointing  of  Ordnance  sergeants  in  the  additional  forces 
where  the  requirements  for  appointment  In  the  Regular  Army  are  not  applicable." 

There  Is  no  conflict  between  these  opinions.  The  opinion  of  this  office  first 
above  quoted  refers  to  the  method  of  appointment  and  not  to  the  qualifications  of 
the  appointee.  The  part  of  the  act  of  May  18,  1917,  heretofore  quoted  shows 
distinctly  that  the  laws  and  regulations  governing  the  qualifications  of  appointees 
in  the  Regular  Army  are  not  Intended  to  apply  to  the  emergency  forces,  drafted 
or  otherwise  Inducted  Into  the  service  of  the  United  States,  and  attention  is 
called  In  particular  to  that  part  of  the  sentence  quoted  which  reads  as  follows : 

"  So  far  as  such  laws  and  regulations  are  applicable  to  persons  whose  perma- 
nent retention  in  the  military  service  on  the  active  or  retired  list  is  not  contem- 
plated by  existing  law." 

It  is  obvious  that  the  law  and  regulation  above  quoted  relating  to  the  qualifi- 
cations of  Ordnance  sergeants  to  be  appointed  in  the  Regular  Army  is  inappH- 
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cable  to  tlie  forces  organized  under  the  act  of  May  18,  1917,  authorizes  the 
appointment  of  Ordnance  sergeants  In  the  United  States  Army,  who  do  not  liave 
the  qualification^  specified  in  the  first  proviso  of  section  12,  act  of  June  3,  1916, 
or  in  Army  Regulations  1512J,  supra. 


BANK:  Promotion  of  Officer  Taken  PrisoiMr  by  Biiemy;  AeeeptaBce  of 
Com  mission. 

A  commissioned  officer  in  the  United  States  Arm^y,  taken  prisoner  by  the 
enemy,  was  appointed  captain.  He  executetl  the  oath  of  office  before  an  officer 
not  qualified  under  the  provisions  of  Revised  Statutes*  section  1757.  A  com- 
missioned officer  of  the  United  States  Army  taken  prisoner  by  the  enemy  con- 
tinues in  the  same  status  as  to  eligibility  to  promotion  that  he  had  at  the  time 
of  capture.  He  retains  his  technical  status  of  duty  and  may  be  promoted  while 
a  prisoner  of  war  in  the  hands  of  an  enemy  (12  R.  230).  The  taking  of  nn 
oath  required  by  Revised  Statutes,  section  1757,  is  not  a  condition  precedent 
to  the  vestiture  of  the  office  or  the  right  to  exercise  its  functions.  Even  though 
the  instrument  is  invalid  as  an  oath  of  office,  nevertheless  it  may  be  regarded 
and  treated  as  an  acceptance  of  the  office  and  the  officer  so  appointed  is  thereby 
fully  vested  with  the  office  and  entitled  to  Us  emoluments. 

210.1. 

War  Department,  J.  A.  G.  O.,  September  17,  1918. — ^To  The  Adjutant  GeneraL 

1.  The  question  presented  is  the  validity  of  an  oath  q<  office  taken  by  Charles 
W.  Maxon  before  H.  S.  Kane,  captain.  Medical  Reserve  Corps.  Maxon,  who 
had  been  appointed  a  captain.  Medical  Reserve  Corps,  executed  the  oath  of  office 
in  an  effort  to  comply  with  the  provisions  of  Revised  Statutes,  section  1757. 
He  is  imprisoned  at  the  prison  camp  at  Rastatt,  Germany. 

2.  Revised  Statutes,  section  1757,  provides  that  when  any  person  is  elected 
or  appointed  to  any  office  of  honor  or  tinist  under  the  Government  of  the 
United  States,  he  shall  take  an  oath  providing  in  part  that  "  I  *  ♦  •  do 
solemnly  swear  that  I  will  support  and  defend  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and  domestic;  that  I  will  bear  true  faith 
and  allegiance  to  the  same ;  •  ♦  ♦  that  I  will  well  and  faithfully  discharge 
the  duties  of  the  office  on  which  I  am  about  to  enter." 

3.  The  one  hundred  fourteenth  article  of  war,  pointing  out  the  members 
of  the  Military  Establishment  who  may  administer  oaths,  provides : 

"Art.  114.  Authority  to  adbcinister  oaths. — ^Any  judge  advocate  or  acting 
judge  advocate,  the  president  of  a  general  or  special  court-martial,  any  suni- 
mary  court-martial,  the  judge  advocate  or  any  assistant  judge  advocate  of  a 
general  or  spcfial  court-martial,  the  president  or  the  recorder  of  a  court  of 
inquiry  or  of  a  military  board,  any  officer  designated  to  take  a  deposition,  any 
officer  detailed  to  conduct  an  investigation,  and  the  adjutant  of  any  command 
shall  have  the  power  to  administer  oaths  for  the  purposes  of  the  adminis- 
tration of  military  justice  and  for  other  purposes  of  military  administration; 
and  in  foreign  places  where  the  Army  may  be  serving  shall  have  the  general 
powers  of  a  notary  public  or  of  a  consul  of  the  United  States  in  the  administra- 
tion of  oaths,  the  execution  and  acknowledgment  of  legal  Instruments,  the 
attestation  of  documents,  and  all  other  forms  of  notarial  acts  to  be  executed 
by  persons  subject  to  military  law." 

4.  Thus  it  is  seen  that  the  officer  who  took  this  acknowledgment  is  not 
among  the  officers  authorized  by  the  provisions  of  the  above  article  to  admin- 
ister oaths.  I  am  not  unmindful  of  the  exigencies  of  this  particular  case  and 
the  unusual  feature  it  presents,  but,  however,  the  gravity  of  an  exigency  does 
not  serve  to  make  valid  that  which  is  invalid,  confer  power  where  none  exists. 
The  officer  who  administered  the  oath  was  clearly  without  the  authority  so  to 
do  and  it  follows,  therefore,  that  the  Instrument  is  invalid  as  an  oath  of  office. 
But  this  office  has  held  (C.  16732).  August  12,  1904,  that  the  taking  of  an  oath 
required  by  Revised  Statutes,  section  1757,  is  not  a  condition  precedent  to  the 
vestiture  of  the  office  or  the  right  to  exercise  its  functions^  In  the  same  opinion 
it  was  held  that  wtien  the  appointment  to  tiie  office  is  complete  and  the  ai^)ointee 
has  accepted  the  office,  he  is  fully  invested  with  the  office  and  is  entitled  to  its 
emoluments.  While,  in  the  opinion  of  this  office,  the  instrmnent  is  Invalid  as 
an  oath  of  office,  nevertheless  it  may  be  regarded  and  treated  as  an  acceptan<*e 
of  the  office  and  that,  therefore,  this  officer  is  now  fully  invested  with  the  office 
and  is  entitled  to  its  emoluments. 
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210.2. 

War  Department,  J.  A.  G.  0.,  September  21,  1918.— To  The  Adjutant  General 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  submits  to  this  office 
the  question  whether  or  not  officers  taken  prisoner  by  the  enemy  continue, 
during  captivity,  to  retain  their  technical  status  of  duty  and  whether  they 
may  be  promoted  while  prisoners  of  war  in  the  hands  of  the  enemy. 

2.  In  the  case  of  Maj.  Lorenzo  A.  Phelps,  Fifth  Virginia  Infantry  (12  R.  230, 
231),  the  Judge  Advocate  General  used  the  following  language: 

"  The  status  of  a  soldier  is  not  changed  by  his  capture  so  far  as  his  relations 
to  this  Government  are  concerned.  He  is  entitled  to  all  the  rights  of  a  soldier 
after  capture,  as  if  he  were  in  actual  service,  under  the  conditions  which 
exited  at  the  time  he  was  taken.'' 

This  language  was  approved  by  the  United  States  Court  of  Claims  in  Maj. 
PJielps's  case  (4  Ct  Cls.  209,  215).  Obviously  the  term  soldier  as  here  used 
includes  an  officer. 

In  a  recent  case,  September  17,  1918  (Ops.  J.  A,  G.  ante,  p.  774),  where  an 
officer  who  had  been  promoted  and  who  while  held  as  a  prisoner  of  war  by  the 
enemy  took  his  oath  of  office  before  an  officer  not  authorized  to  administer  an 
oath,  this  office  held  that  such  an  oath  of  office  was  invalid  as  an  oath,  but 
may  be  treated  as  an  acceptance  of  the  appointment  and  that  the  officer  so 
appointed  was  thereby  "  fully  invested  with  the  office  and  entitled  to  its  emolu- 
ments." By  analogy,  this  opinion  commits  this  office  upon  the  question  pro- 
pounded, as  it  necessarily  presupposes  that  capture  by  the  enemy  does  not 
destroy  eligibility  for  promotion. 

3.  Much  of  the  attached  correspondence  is  devoted  to  the  advisability  of 
promotion  of  officers  during  captivity.  This  is  a  matter  of  policy  to  be  deter- 
mined by  the  proper  authority  and  this  office  expresses  no  views  on  that 
subject. 

4.  This  office  is  of  the  opinion  that  a  commissioned  officer  of  the  United 
States  Army  taken  prisoner  by  the  enemy  continues  in  the  same  status  as  to 
eligibility  to  promotion  that  he  had  at  the  time  of  capture. 


RETIREMENT:  Nature  of  Retired  Statas;  Aotlre  Serrice;  Aotive  Duty 
while  Retired. 

A  second  lieutenant  in  the  Quartermaster  Corps,  under  the  provisions  of  sec- 
tion 9,  national  defense  act  (39  Stat.  166,  170),  was  appointed  a  first  lieutenant 
in  the  Quartermaster  Corps,  August  29,  1916,  and  was  retired  by  operation  of 
law  on  May  30,  1917,  having  reached  the  age  of  64. years.  He  was  commissioned 
captain  in  the  Quartermaster  Corps  under  the  act  of  July  9,  1918  (40  Stat. 
845,  894).  The  term  "active  service"  must  be  construed  as  indicating  that  an 
officer  on  such  service  has  not  resigned,  died,  been  dismissed  or  retired.  An 
officer  on  the  retired  list  may  be  detaile<l  to  "  active  duty,"  but  is  not  thereby 
removed  from  the  retired  li.<«t  or  restored  to  active  service.  In  the  present  case 
the  appointment  as  captain  operated  to  remove  the  officer  from  the  retired  list 
and  to  place  him  upon  the  active  list  of  the  Quartermaster  Corps.  Congress 
may  have  Intended  to  retire  him  with  the  rank  of  captain,  but  failed  In  its 
purpose,  and  appropriate  action  should  be  taken  to  place  him  on  the  retired 
list  in  his  new  grade. 

210.8. 

War  Department,  J.  A.  G.  O.,  September  17, 1918.— To  The  Adjutant  General. 

1.  The  question  is  submitted  as  to  whether  the  appointment  of  Lieut.  .Tohn 
Q.  A.  Brett  as  a  captain  in  the  Quartermaster  Corps  operates  to  place  him  on 
the  active  list  of  the  Quartermaster  Corps,  and  whether  action  should  be  talten 
to  place  him  on  the  retired  list  in  his  new  grade,  Capt.  Brett  being  beyond  the 
age  for  compulsory  retirement. 

2.  The  facts  appear  to  be  as  follows :  Mr.  Brett  was  appointe<l  a  second  lieu- 
tenant In  the  Quartermaster  Corps  under  the  provisions  of  section  0  of  the 
national  defense  act  of  June  3,  1916  (39  Stat.  166,  170).  and  was  appointed  a 
first  lieutenant  in  the  (Quartermaster  Coit)s,  August  29,  1916.  Army  appropria- 
tion act  of  August  29,  1916,  for  the  year  ending:  June  30,  1917  (39  Stnt.  619. 
670). 

He  was  retired  by  operation  of  law  on  May  30,  1917,  having  reached  the  age 
of  64  years. 
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3.  The  act  of  July  9,  1918  (40  Stat.  845,  894),  which^.provided  for  an  appoint- 
ment to  the  ^-ade  of  captain  in  the  Quartermaster  Corps,  United  States  Army, 
reads  as  follows: 

"  That  the  President  is  authorized  to  appoint,  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  commission  to  the  grade  of  captain  in  the  Quarter- 
master Corps,  United  States  Army,  John  Q.  A.  Brett,  who  was  appointed  to  the 
j^rnde  of  first  lieutenant  in  the  Quartermaster  Corps  pursuant  to  the  Act  of 
August  twenty-ninth,  nineteen  hundred  and  sixteen,  and  who  had  over  thirty- 
one  years'  service  as  pay  clerk,  United  States  Army." 

It  is  assumed  that  under  the  provision  quoted,  the  President  did  appoint  and 
commission  hy,  and  with  the  advice  and  consent  of  the  Senate,  Lieut.  Brett» 
but  the  date  of  his  appointment  and  commission  Is  not  mentioned  In  the  papers 
submitted. 

When  Lieut.  Brett  ^vas  commissioned  captain  and  accepted  the  office,  he  cer- 
tainly entered  upon  "  active  service."  The  term  "  active  service,"  as  used  In 
statutes  regulating  retirement,  simply  relates  to  that  period  In  the  career  of  an 
officer  which  intervenes  between  his  appointment  to  military  office  and  his  vaca- 
tion of  such  office  due  to  his  death,  resignation,  dismissal  or  retirement  (O  22399; 
C  23200). 

4.  In  military  phraseology  the  term  "active  service"  must  be  taken  as  Indi- 
cating that  an  officer  on  such  service  has  not  been  retired,  and  hence  it  follows 
that  an  officer  on  the  retired  list  may  be  detailed  to  "  active  duty,"  but  is  not 
thereby  removed  from  the  retire4  list  or  restored  to  active  service. 

While  the  incidents  of  the  employment  of  a  retired  officer  in  the  operation 
of  competent  orders  may  bear  a  close  resemblance  to  "  active  service,"  they 
Btlll  can  not  be  regarded  as  restoring  the  officer  to  the  active  list  (0  24306; 
C  23623;  C  23760). 

In  the  instant  case,  wiiile  Lieut.  Brett  was  on  the  retired  list,  he  was  not  in 
the  operation  of  competent  orders  detailed  to  active  duty,  In  the  performance 
whereof  he  still  would  remain  upon  the  retired  list,  but  his  commission  as 
captain  restored  him  to  active  service,  thus  placing  him  upon  the  active  and 
removing  him  from  the  retired  list. 

5.  While  It  may  well  be  that  Congress  Intended  to  retire  Lieut.  Brett  with  the 
rank  of  captain,  it  is  nevertheless  clear  that  Congress  failed  to  execute  its  pur- 
pose, hence  Lieut.  Brett's  appointment  as  a  captain  In  the  Quartermaster 
Department  operated  to  place  him  on  the  active  list  of  the  Quartermaster 
Corps,  and  hence  appropriate  action  should  be  taken  to  place  him  on  the  retired 
list  in  his  new  grade. 

SELECTITE  DBAFT  ACT:  Alien  Enemy  Inducted;  Error  of  Classification; 
Correction. 

A  man  inducted  into  military  service  upon  a  statement  in  his  questionnaire 
that  he  is  an  American  citizen  can  not  be  said  to  have  been  inducted  through 
error  by  the  local  board  merely  because  he  subsequently  states  upon  an  enlist- 
ment paper  that  he  is  a  subject  of  Austria-Hungary.  The  case  may  be  reopened 
by  the  local  board  if  he  applies  to  his  commanding  officer  for  a  discharge  and 
submits  proof  that  he  answered  his  questionnaire  incorrectly  through  inadvert- 
ence or  misunderstanding.  If  his  commanding  officer  believes  him  to  be  in  fact 
an  alien  enemy  he  may  be  dealt  w^ith  in  accordance  with  outstanding  instructions 
from  The  Adjutant  General  concerning  the  discharge  of  alien  enemies  or  their 
transfer  to  depot  battalions;  but  if  the  commanding  officer  does  not  believe  him 
to  be  an  alien  enemy,  and  the  man  himself  does  not  apply  for  discharge,  the  case 
should  not  bo  reopened,  and  the  man  should  be  held  in  the  service  as  a  man 
regularly  inducted. 

327.3. 

W-ar  Department,  J.  A.  G.  O.,  September  17,  1918.— To  The  Adjutant  General. 

1.  Letter  of  The  Adjutant  General  to  the  commanding  officer.  Camp  Lee, 
Petersburg,  Va.,  dated  May  25, 1918,  shows  that  Stephen  F.  Schuster's  enlistment 
paper  states  that  he  is  a  subject  of  Austria-Hungary.  Remark  has  been  re- 
quested upon  an  indorsement  from  the  commanding  officer.  Camp  Lee,  calling 
attention  to  a  letter  from  this  office  dated  June  27,  1918  (Ops.  J.  A,  G.  ante, 
p.  500),  which  answered  a  specific  question  as  to  a  discharge  of  an  ineligible 
person  inducted  into  military  service  through  error  of  classification  by  a  local 
board ;  also  by  an  Indorsement  by  the  chairman  of  local  board  No.  19,  Philadel- 
phia, Pa.,  explaining  how  S.  F.  Schuster  came  to  he  inducted  into  service. 
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2.  The  above  opinion,  quoted  from  Opinions,  Judge  Advocate  General,  ante 
pa^e  500,  reads  as  follows: 

"  Question  (c)  is  tlierefore  answered  that  where  error  in  classification  of  a 
rej^lstrant  is  made  by  a  local  board  whereby  an  ineligible  person  is  inducted 
into  military  senice,  the  mustering  officer  at  the  mobilization  camp  should 
receive  and  accept  such  soldier  upon  the  record  of  induction,  but  upon  proper 
proof  of  the  error  in  classification  and  of  the  ineligibility  of  such  soldier  to  be 
inducted  into  military  service  he  should  be  discharged." 

This,  however,  was  in  answer  to  a  specific  question  concerning  a  felon  whose 
conviction  of  felony  was  known  to  the  local  board,  but  through  error  or  Inad- 
vertence he  was  classified  in  class  1  H.  In  the  present  case  It  appears  that  the 
rijgistrant,  Schuster,  or  Shuster,  stated  In  his  questionnaire  that  he  was  a  citizen 
of  the  United  States  and  did  not  claim  exemption,  besides  answering  question  12 
on  his  registration,  "  No  claim,"  and  signing  a  waiver  of  all  claims  of  exemption 
or  deferred  classification;  and  it  d<x\s  not  api)ear  that  the  local  board  had  any 
reason  to  doubt  his  statement  that  be  was  a  citizen. 

3.  It  Is  the  opinion  of  this  office  that  a  man  Inducted  into  military  service 
upon  a  statement  In  his  questionnaire  that  he  is  an  American  citizen  can  not  be 
deemed  to  be  inducted  through  an  error  by  the  local  board  merely  because  he 
subsequently  states  upon  an  enlistment  paper  that  he  is  a  subject  of  Austria- 
Hungary.  If  he  applies  to  his  commanding  officer  for  a  discharge  and  submits 
proof  that  he  answered  his  questionnaire  Incorrectly  through  Inadvertence  or 
misunderstanding,  the  case  may  be  reopened  In  the  local  board.  If  his  com- 
manding officer  believes  him  to  be  in  fact  an  alien  enemy,  he  may  be  dealt  with 
in  accordance  with  outstanding  instructions  from  The  Adjutant  General  con- 
cerning the  discharge  of  dangerous  alien  enemies  or  the  transfer  of  alien  enemies 
to  depot  battalions. 

4.  If  the  man  in  question  does  not  apply  for  discharge  and  his  commanding 
officer  does  not  believe  him  to  be  an  alien  enemy,  It  Is  the  opinion  of  this  office 
that  the  case  should  not  be  reopened ;  but,  on  the  contrary,  that  the  man  should 
be  held  in  the  service  as  a  man  regularly  Inducted. 


UNIFOBM:  National  Gaard  €alled  to  Federal  Service. 

(ieneral  Orders,  No.  73,  War  Department,  1918,  prescribing  Insignia,  has  ref- 
erence to  the  United  States  Army.  This  order  does  not  apply  to  insignia  worn 
by  the  National  Guard  of  a  State  called,  not  drafted,  by  the  President's 
proclamation,  July  3,  1917.  Such  companies  can  be  used  only  for  the  limited 
purposes  specified  In  the  mllltla  clauses  of  the  Constitution.  They  are  still  a 
part  of  the  mllltla  of  the  State,  subject,  of  course,  to  its  limited  Federal  em- 
ployment as  such,  and  should  continue  to  wear  their  State  Insignia. 

421. 

War  Department,  J.  A.  G.  O.,  September  17,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  office 
for  opinion  the  question  whether  or  not  officers  and  enlisted  men  of  the  Virginia 
Coast  Artillery  calle<l,  not  drafted,  into  Federal  service  by  the  President's 
proclamation,  dated  July  3,  1917,  should  wear  the  insignia  prescribed  in  Gen- 
eral Orders,  No.  73,  War  Department,  1918. 

2.  From  the  papers  in  reference  it  appears  that  five  companies  of  the  Virginia 
National  Guard,  four  of  which  consisted  of  Virginia  Coast  Artillery,  were 
called,  not  drafted,  Into  Federal  service  under  the  provisions  of  the  President's 
proclamation,  July  3,  1917,  and  are  still  in  the  Federal  service.  Since  muster 
into  Federal  service  these  enlisted  men  have  worn  the  Virginia  insignia  and 
the  officers  have  worn  the  United  States  National  Guard  Insignia. 

3.  General  Orders,  No.  73,  War  Department,  1918,  has  reference  to  the 
United  States  Army;  that  is,  national  forces  raised  by  Congress  under  the 
Army  clause  of  the  Constitution  and  usable  for  general  military  purposes.  The 
National  Guard  of  a  State  called,  not  drafted,  into  the  service  of  the  United 
States  for  the  usual  constitutional  purposes,  Is  not  a  part  of  the  Army  of  the 
United  States  and  can  be  used  only  for  the  limited  purposes  speclfieil  In  the 
mllltla  clauses  of  the  Constitution;  that  is,  to  suppress  insurrection,  repel  in- 
vasion, and  execute  the  laws  of  the  Union.  It  can  not  be  used  for  general  mili- 
tary purposes  the  world  over.  It  is  still  a  part  of  the  mllltla  of  the  State,  sub- 
ject, of  course,  to  the  limited  Federal  employment  of  it  as  such. 
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4.  It  is,  therefore,  the  opinion  of  this  office  that  enlisted  men  and  officers  of 
the  National  Guard  of  a  State  called,  as  such.  In  Its  militia  capacity,  into  the 
Federal  service,  do  not,  because  and  while  they  are  serving  as  such,  come  within 
the  purview  of  said  general  order. 


ClYIL  AUTHORITIES:  Be4|niaitioii  of  Property  in  the  Hands  of  Reeelrer. 

A  niilllngr  machine  covered  by  a  mortgage  and  In  the  hands  of  a  receiver  ap- 
pointed by  the  court  may  be  requisitioned  by  the  President ;  but  in  order  to  pre- 
vent interference  with  orderly  procedure  in  a  court  the  better  practice  is  to  have 
the  United  States  attorney  for  the  district  make  application  to  the  court  for 
an  order  permitting  the  receiver,  upon  service  upon  him  of  a  requisition  order, 
to  deliver  jwssession  of  the  machine  to  the  proper  officer  of  the  United  States 
and  authorizing  such  other  proceedings  as  may  be  necessary  to  accomplish  this 
result. 

601. 

War  Department,  J.  A.  G.  O.,  September  18,  1918.— To  The  Adjutant  General. 

1.  The  War  Department  desires  to  requisition  a  milling  machine  from  the 
Richard  Auto  Manufacturing  Co.,  of  Cleveland,  Ohio,  which  company  is  in  the 
hands  of  a  receiver,  appointed,  it  is  understootl,  by  a  United  States  court. 
The  machine  can  not  be  purchased,  as  all  the  property  and  equipment  of  the 
company  is  covered  by  a  mortgage.  This  machine  is  urgently  needed  and  ex- 
pedition is  required. 

2.  The  question  presented  Is  what  are  the  rights  of  the  Government  under 
such  circumstances  and  what  Is  the  proper  procedure  to  obtain  this  machine. 

3.  This  property  which  it  is  desired  to  requisition,  being  in  the  hands  of  the 
receiver,  is  In  the  custody  of  the  court  that  apponted  him,  and  while  the  Presi- 
dent has  the  undoiibtetl  right  to  requisition  this  machine,  this  office  is  of 
opinion  that,  in  order  to  prevent  embarrassment  and  interference  with  orderly 
procedure  in  a  court  of  justice,  the  better  practice  would  be  to  have  the  United 
States  attorney  for  the  proper  district  In  Ohio  make  application  to  the  court 
for  an  order  permitting  the  receiver  to  deliver  possession  of  the  machine  to  the 
proper  officer  of  the  T'nited  States  upon  service  upon  him  of  a  requisition  order 
or  take  such  other  proceedings  neces.sary  to  accomplish  this  result 


CITIL  AUTHORITIES:  Soldier  Pardoned  on  Condition  He  Wonld  not  Re- 
turn to  State. 

A  soldier  prior  to  his  entrance  into  the  service  was  sentenced  to  life  confine- 
ment in  51  State  penitentiary,  and  was  later  pardoned  by  the  governor  on  con- 
dition that  he  leave  the  State  and  never  return.  If  the  Federal  Government 
sends  him  Into  the  State  on  Federal  duty  tJie  State  can  not  hold  him,  since  both 
the  State  and  the  soldier  are  subject  to  the  paramount  Federal  power,  but  if 
h(»  is  i>ermitted  to  return  to  the  State  for  personal  purposes  and  not  on  Federal 
duty  it  is  very  doubtful  if  the  Federal  Government  would  have  a  right  to  the 
custody  of  the  soldier,  after  having  voluntarily  permitted  the  soldier  to  place 
himself  in  the  way  of  local  law. 

014.1. 

War  Department,  J.  A.  G.  O..  September  18,  1918. — ^To  The  Oomraanding 
ofTu'or,  Aberdeen  Proving  Ground,  Md. 

1.  An  opinion  is  requested  as  to  whether  Pvt.  Meier  (also  referred  to  as 
Ma  lor),  Company  I,  Ordnance  Department,  In  the  post,  of  the  Aberdeen 
Proving  Ground,  Md.,  may  visit  the  State  of  Mississippi  on  leave  of  absence 
without  Imperiling  his  liberty  with  the  State  authorities. 

2.  Brictiy,  the  facts  are  that  M.  was  convicted  of  murder  in  the  State  of  Mis- 
sissippi, and  sentenced  to  life  confinement  in  the  State  penitentiary,  and  later 
pardoned  by  the  governor.    The  material  portion  of  his  pardon  reads  as  follows : 

**  This  pardon  is  granted  on  condition  that  Maier,  alias  Mayer,  shall  leave 
the  State  of  Mississippi  within  three  full  days  from  this  date,  I.  e.,  September 
17.  li)14,  and  shall  not  return  to  the  State;  and  a  breach  hereof  shall  put  in  full 
force  the  unserved  part  of  said  sentence.' 


»* 
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3.  Obvloualy,  the  foregoing  constitutes  a  eonditloiial  pardon,  and  except  for 
his  military  status,  should  Pvt  M.  breach  the  condition,  by  return  to  the  State 
of  Mississippi  for  personal  purposes  and  not  on  Federal  duty,  he  would  be  sulv- 
ject  In  default  of  the  prior  procurement  from  the  governor  of  the  State  of 
special  permission  for  visitation  to  the  penalty  originally  awarded. 

Of  course,  the  Federal  Government  can  send  this  soldier  for  Its  purposes 
Into  the  State  of  Mississippi,  and  neither  he  nor  the  Government  will  si^Jftn- 
any  restraint  by  reason  of  the  amenability  of  this  soldier  to  local  law.  In  such 
a  case,  both  the  State  and  the  soldier  are  subject  to  the  paramount  Federal 
power.  If,  however,  the  Federal  Government  permits  or  authorizes  this  soldier 
to  return  to  the  State  for  personal  purposes  and  not  on  duty,  which  is  the  cas'^ 
here.  It  Is  very  doubtful  if  the  Federal  Government  would  be  in  a  position  t«> 
assert  its  rights  to  the  custody  of  this  soldier,  by  reason  of  his  military  status, 
in  view  of  the  fact  that  it  had  voluntarily  placed  this  soldier,  or  had  enabled 
the  soldier  to  place  himself,  in  the  way  of  local  law. 


HOSPITALS:  Occapatl<»iiftl  Tberapy;  Ownersldp  of  Articles  Made. 

Sick  and  wounded  soldiers  are  entitled  to  retain  as  their  own  proiierty  tho 
product  of  their  worlc  and  skill  accomplished  at  institutions  for  occupational 
th«rapy,  such  as  basketry,  weavtnir^  woodwork,  knitting.  leather  work,  clay 
modeling,  etc.  The  general  purpose  of  the  legislation,  the  therai)eutlc  benefit 
which  the  soldier  receives  by  retaining  the  product  of  his  own  labor  and  de- 
veloped skill,  and  the  further  fact  that  by  reason  of  his  own  application  the 
raw  material  baa  become  converted  into  a  product  in  which  its  identity  has  been 
completely  merged  and  usually  lost  are  considerations  Inconsistent  with  the 
idea  that  the  Government  should  have  title  to  such  products.  It  is  the  opinion 
of  this  office  that  such  products  become  the  property  of  the  Individual  whose 
bands  and  Ingenuity  produced  them,  and  are  subject  to  his  disposition. 

400.7. 

War  Department,  .T.  A.  G.  O.,  September  18,  1918. — ^To  The  Ad:fntant  General. 

1.  The  views  of  this  office  are  reguested  on  a  question  presented  by  the  Sur- 
geon (reneral  of  the  Army,  whether  he  Is  authorized  to  permit  sick  and  wounded 
members  of  the  military  service,  at  hospitals  designated  for  their  physical  re- 
construction in  which  are  established  occupational  therapy,  to  retain  as  their 
own  property  the  product  of  their  work,  such  as  basketry,  weaving,  woodwork, 
knitting,  leather  work,  day  modeling,  and  numerous  other  adaptations  and 
combinations  of  these  subjects. 

2.  The  raw  materials  used  by  the  patients  in  making  these  articles  are  sup- 
plied by  the  Medical  Department  and  paid  for  out  of  its  appropriations.  These 
raw  materials  when  issued  to  the  imtlents  have  a  therapeutic  value  from  Uieii* 
use  by  the  patients,  and  their  value  is  enhanced  when  the  patient  becomes  in- 
terested in  working  them.  It  is  stated  by  the  Surgeon  General  of  the  Army 
that  such  interest  would  be  more  enhanced  if  the  patient  knew  that  the  fruits 
of  his  Industry  would  become  his  own  when  finished.  As  viewed  by  this  office 
It  would  be  of  great  benefit  in  the  reconstruction  of  the  sick  and  wounded  mem- 
bers of  the  military  service  if  the  Surgeon  General  of  the  Army  can  i)ermlt 
them  to  retain  the  fruits  of  their  labor  in  changing  the  raw  material  into 
finished  products. 

3.  The  general  purpose  of  the  legislation,  the  therapeutic  benefit  which  the 
soldier  undergoing  reconstruction  would  receive  by  retaining  the  product  of 
his  own  labor  and  developed  skill,  and  the  further  fact  that  by  reason  of  his 
own  api^lcatlon,  the  raw  material  has  become  converted  into  a  product  In  which 
its  identity  has  been  completely  merged  and  usually  lost,  all  these  considera- 
tions are  inconsistent  with  the  idea  that  the  Government  should  have  title  to 
such  products.  It  is  the  opinion  of  this  office  that  such  products  become  the 
property  of  the  individual  whose  hands  and  ingenuity  produced  them,  and 
subject  to  his  disposition. 

OFFICERS:  Effeet  of  Oeaeral  Orders,  No.  7^  War  Department,  1918,  on 
Beserre  Offieers. 

Such  Reserve  offcers  as  were  in  inactive  status  on  August  7,  1918,  the  effec- 
tire  date  of  General  Orders,  No.  73,  War  Department,  1918,  would  continue  in 
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Bucli  inactive  status  until  regularly  ordered  to  duty.  The  pay  and  allowances 
pertaining  to  their  grade  accrue  only  from  the  date  from  which  they  shall  be 
required  bv  the  terms  of  active  duty  orders,  to  obey  the  same  (Ops.  J.  A.  Q. 
210.3,  Aug.  19,  1918). 

421.  September  18,  1918. 

UNfFOBM:  Rigrht  of  Inaetive  Beserye  Officer  to  Wear  Uniform. 

A  Reserve  officer  who  has  been  called  to  active  duty  but  who,  having  termi- 
nated active  duty,  at  present  stands  relieved  of  such  duty,  is  not  authorized  to 
wear  a  uniform,  notwithstanding  the  fact  that  competent  superior  authority 
has  intimated  to  him  that  he  will  again  be  ordered  to  active  duty. 

421. 

September  18,  1918. 
Fi'om :  The  Judge  Advocate  General. 
To :  Major  H.  H.  Wadsworth,  Engineer  Reserve  Corps. 
Subject :  Interpretation  of  decision  relative  to  wearing  uniform. 

1.  An  opinion  has  been  requested  as  to  whether  a  Reserve  officer  who  has  been 
called  into  active  duty  but  who  at  present  stands  relieved  of  such  duty, 
although  intimation  has  been  conveyed  to  him  by  competent  superior  authority 
that  he  will  again  be  ordered  to  active  duty  "  and  who,  In  consequence  thereof, 
has  provided  himself  with  uniform ;"  is  authorized  to  wear  the  same. 

2.  The  question  obviously  involves  an  examination  of  the  status  of  officers 
appointed  In  the  Reserve  Corps  who  have  accepted  their  commissions  but  who 
have  not  been  assigned  to  active  duty. 

"  The  Reserve  Corps  was  originally  created  to  supply  a  reserve  of  officers  for 
the  Regular  Army,"  section  37,  national  defense  act  of  June  3,  1916  (39  Stat, 
166,  189),  "but  it  has  been  authorized  as  a  source  from  which  officers  may  be 
drawn  to  meet  the  requirements  of  what  has  hitherto  been  known  as  the 
National  Army."  Section  1,  selective  draft  act  of  May  18,  1917  (40  Stat.  76) ; 
section  2,  act  of  July  24,  1917  (40  Stat  243). 

This  being  so,  the  conversion  without  notice  of  all  commissions  held  in  Re- 
serve Corps  into  commissions  in  the  United  States  Army,  General  Orders,  No. 
73,  War  Department,  1918,  would  leave  the  question  of  the  status  of  Reserve 
officers  just  where  it  w^as  before  the  issuance  of  the  order  which  made  the  con- 
version. In  other  words,  such  reserve  officers  as  were  on  Inactive  status  on 
August  7,  1918,  would  continue  on  such  inactive  status  until  regularly  ordered 
to  duty.  The  commissions  which  they  hold  are  affected  by  the  statutory  limita- 
tion that  the  right  to  the  pay  and  allowances  pertaining  to  their  grade  shall 
accrue  only  "  from  the  date  from  which  they  shall  be  required  by  tlie  terms  of 
their  orders  (to  active  duty)  to  obey  the  same"  (Ops.  J.  A.  G.  Aug.  19,  1918, 
210.3). 

Officers  commissioned  in  the  Reserve  Ck>rps  prior  to  August  7,  1918,  but  not 
ordered  to  active  duty  should  be  regarded  as  a  "  Reserve "  of  the  United 
States  Army  which  may  be  ordered  to  active  duty  when  desired.  (Ops.  J.  A.  Q. 
Aug.  19,  1918,  210.3.) 

3.  Bulletin  No.  67,  War  Department,  1917,  page  15,  contains  the  following : 

"A  reserve  officer  not  called  into  active  duty  is  not  authorized  to  wear  the 
uniform  of  the  United  States  Army." 

4.  It  Is  therefore  the  opinion  of  this  office — 

1.  That  at  the  termination  of  his  active  duty  an  officer  of  the  Reserve  CJorps 
reverts  to  his  Inactive  status ;  and 

2.  That  while  occupying  such  inactive  status  he  Is  inhibited  from  wearing 
the  uniform  of  the  United  States  Army. 


OFFICEBS:  Statas  of  Field  Clerk  Admitted  to  an  Army  Hospital. 

Army  field  clerks  arc  "  officers  of  the  Army  "  within  the  meaning  of  Army 
Regulations  1460,  Changes  Army  Regulations  No.  69,  March  1,  1918,  and  an 
Army  field  clerk,  when  admitted  to  an  Army  field  hospital,  occupies  the 
status  of  an  officer,  though  not  a  commissioned  officer.  It  has  been  previously 
held  (Ops.  J.  A.  G.  211.25,  Mar.  8,  3918)  that  "Army  field  clerks  being  ap- 
pointed to  office  by  the  Secretary  of  War  are  officers  in  the  military  service^ 
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but  they  are  not  commissioned  officers  in  the  Army,  and,  of  course,  are  not 
enlisted  men  therein."  Paragraph  1460,  Army  Regulations,  Changes  Army 
Regulations  No.  0^,  March  1,  1918,  provides  for  subsistence  charges  for 
*•  officers  of  the  Army."  Paragraph  1212,  Army  Regulations,  Changes  Army 
Regulations  No.  66,  December  31,  1917,  relates  to  commutation  of  "such 
officer  of  the  Quartermaster  Corps  "  as  may  be  designated.  The  act  of  August 
29,  1916  (39  Stat.  619,  625),  provided  that  headquarters  clerks  shall  be  there- 
after known  as  Army  field  clerks,  and  shall  receive  the  same  allowJances, 
except  retirement,  as  heretofore  allowed  to  pay  clerks.  Quartermaster  Corps, 
and  shall  be  subject  to  the  rules  and  articles  of  war.  By  a  clause  In  the  act 
of  July  9,  1918  (40  Stat.  845,  862),  the  same  provision  Is  made  as  to  Army 
field  clerks  with  two  provisos  added.  .Although  Army  field  clerks  are  not 
enlisted  men,  they  are  held  to  be  such  for  the  purpose  of  the  war-risk  insurance 
act  (40  Stat  898;  T.  D.  7,  W.  R.).  This  decision  was,  no  doubt,  made  for  the 
reason  that  they  had  to  be  classified  either  as  commissioned  officers  or  as  men 
enlisted,  drafted,  or  enrolled  in  the  military  forces  of  the  United  States  in 
order  to  receive  the  benefits  and  be  subject  to  the  provisions  of  that  act. 
Article  I  of  the  Articles  of  War  defines  "officer"  as  commissioned  officer 
when  used  in  articles  only.  Attention  is  called  to  the  decision  of  the  Comp- 
troller of  the  Treasury,  dated  February  3,  1912  (18  Comp.  Dec.  564),  wherein 
Army  paymaster  clerks  are  held  to  be  officers  within  the  meaning  of  the 
statute  providing  for  leave  with  pay  to  officers  of  the  Army.  Revised  Statutes, 
section  1265;  Army  Regulations  1460,  Changes  Army  Regulations  No.  69, 
March  1,  1918,  classifies  patients  as  (1)  retired  enlisted  men  of  the  Army, 
Navy,  and  Marine  Corps;  (2)  enlisted  men  of  the  Navy  and  Marine  Corps 
and  civilians  on  the  footing  of  enlisted  men;  (3)  officers  of  the  Army;  (4) 
officers  of  tlie  Navy  and  Marine  Corps  and  civilians  on  the  footing  of  officers; 
and  (5)  enlisted  men  in  the  Army  by  reference  to  Army  Regulations  1212, 
as  amended,  supra.  Obviously,  Army  field  clerks  belong  to  neither  the  first 
two  nor  the  last  two  classes.  Their  high  pay,  their  increase  thereof  for 
foreign  service,  and  their  allowances  being  fixed  by  statute  the  same  as  pay 
clerks.  Quartermaster  Corps,  who  are  held  to  be  officers,  all  point  to  the 
conclusion  that  Army  field  clerks  should  be  classified  as  officers,  though  not  as 
commissioned  officers. 

211.25. 

War  Department,  J.  A.  G.  O.,  September  18,  1918.— To  The  Adjutant  General. 

The  opinion  of  this  office  is  asked  in  response  to  the  following  question : 

"•When  Army  field  clerks  are  admitted  to  an  Army  field  hospital  are  they, 
on  status  of  enlisted  men  or  are  they  on  status  of  officers?  " 

Army  Regulations  1460,  Changes  Army  Regulations  No.  69,  March  1,  1918, 
after  stating  that  hospital  charges  at  certain  designated  hospitals  are  governed 
by  Special  Regulations,  provides: 

"  Subsistence  charges  for  patient*  In  other  Army  hospitals,  except  field 
hospitals,  will  be  as  follows:  For  retired  enlisted  men  of  the  Army,  Navy, 
and  Marine  Ck>rps,  for  enlisted  men  of  the  Navy  and  Marine  Cori>s,  and  for 
civilians  on  the  footing  of  enlisted  men,  an  amount  equal  to  the  commutation 
rate  prescribed  for  enlisted  patients  by  paragraph  1212,  plus  10  cents  a  day; 
for  officei-s  of  the  Army,  $1  a  day ;  for  officers  of  the  Navy,  including  warrant 
officers,  and  of  the  Marine  Corps,  and  for  civilians  on  the  footing  of  officers, 
11.25  a  day.  In  field  hospitals  the  subsistence  charges  for  officers  of  the  Army 
will  be  the  same  as  the  commutation  rate  prescribed  for  enlisted  patients  by 
paragraph  1212 ;  for  the  other  two  classes,  that  rate  plus  10  cents  a  day." 

Army  Regulations  1212,  Changes  Army  Regulations  No.  66,  December  31, 
1917,  referred  to  in  the  foregoing  paragraph,  so  far  as  pertinent,  reads  as 

follows : 

"  While  sick  in  hospital  the  ration  of  enlisted  men  ♦  ♦  ♦  will  be  commuted 
at  the  rate  of  60  cents  a  ration  *  ♦  ♦.  The  commutation  herein  referred  to 
will  be  paid  to  the  surgeon  by  the  post  quartermaster,  or  such  officer  of  the 
Quartermaster  Corps  as  may  be  designated." 

The  act  of  August  29,  1916  (39  Stat  619,  625),  provides  that  headquarters 
clerks  shall  be  thereafter  known  as  Army  field  clerks  and  shall  receive  the 
same  allowances,  except  retirement,  as  heretofore  allowed  to  pay  clerks.  Quar- 
termaster Corps,  and  shall  be  subject  to  the  rules  and  Articles  of  War.  By  a 
clause  in  the  act  of  July  9, 1918  (40  Stat  845,  853),  the  same  provision  is  made 
as  to  Army  field  clerks,  with  two  provisos  added.  The  clause  and  provisos  re- 
ferred to  are  as  follows: 
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"That  during  the  present  emergency  Army  field  clerks  shall  have  the  same 
allowances  and  benefits  as  heretofore  allowed  by  law  to  pay  clerks,  Qaarter- 
master  Corps,  not  including  retirement :  Provided,  however.  That  the  mini  mum 
or  entrance  pay,  exclusive  of  said  allowances,  of  said  Army  field  clerks  shall 
be  $1,200  per  annum :  Provided  further,  That  Army  field  clerks  shall  receive  the 
same  increase  of  pay  for  service  beyond  the  continental  limits  of  the  United 
States  as  is  now  allowed  by  law  to  commissioned  officers  of  the  Army.'* 

Army  field  clerks  are  appointed  by  the  Secretary  of  War  and  are  not  enlisted 
men,  although  held  to  be  such  for  the  purpose  of  the  war  risk  insurance  act  of 
October  6,  1917  (40  Stat.  398;  T.  D.  7,  W.  R.).  This  decision  was,  no  doubt, 
made  for  the  reason  that  they  had  to  be  classified  either  as  commissioned  offi- 
cers or  as  men  enlisted,  drafted,  or  enrolled  in  the  military  forces  of  the  United 
States  in  order  to  receive  the  benefits  and  be  subject  to  the  provisions  of 
that  act. 

In  an  opinion  of  this  office  (Ops.  J.  A.  G.  211.25,  Mar.  8,  1918)  it  was  held 
that— 

"Army  field  clerks  being  appointed  to  office  by  the  Secretary  of  War  are 
officers  in  the  military  service,  but  they  are  not  commissioned  officers  in  the 
Army  and,  of  course,  are  not  enlisted  men  therein." 

Articles  of  War  1  defines  an  "ollher"  ns  a  "commissioned  officer,"  but  the 
definition  relates  to  the  word  only  when  used  in  the  Articles  of  War.  Atten* 
tion  is  called  to  the  decision  of  the  Comptroller  of  the  Treasury,  dated  February 
3,  1912  (18  Comp.  Dec.  5(>4),  wherein  Army  paymaster  clerks  are  held  to  be 
officers  within  the  meaning  of  the  statute  providing  for  leave  with  pay  to  officers 
of  the  Army.  Revised  Statutes,  section  1265.  He  quotes  with  approval  the 
language  of  this  office  in  an  opinion  dated  October  7,  1911,  C  10603a : 

"  There  can  no  longer  be  any  doubt,  therefore,  that  Army  paymasters*  clerks 
must  be  considered  officers  in  tlie  Army,  not,  it  is  true,  commissioned  officers,  but 
officers  in  the  sense  that  tiiey  have  full  military  status  and  are  not  enlisted  men 
or  cadets  *  *  *  while  a  paymaster  clerk  in  the  Army  occupies  a  military 
status  and  must  be  deemed  an  officer,  his  precise  legal  grade  is  yet  to  be  de- 
termined. Ills  position,  however,  is  suffidontly  established  to  warrant  the 
opinion  that  in  regard  to  hospital  charges,  including  subsistence  and  medicine,  he 
must  now  be  considered  an  officer  in  the  Armj'  and  that  wherever,  In  the  Army 
Regulations,  provision  is  made  for  an  officer  in  the  Army  in  matters  pertaining 
to  the  medical  service  the  term  officer  must  be  considered  to  apply'  to  pay- 
masters' clerks." 

Paragraph  1460,  Army  Regulations,  as  amended,  supra,  classifies  patients  as 
(1)  retired  enlisted  men  of  the  Army,  Navy,  and  Marine  Corps;  (2)  enllsteti 
men  of  the  Navy  and  Marine  Corps  and  civilians  on  the  footing  of  enlisted  men; 
(3)  officers  of  the  Army;  (4)  officers  of  the  Navy  and  Marine  Corps  and 
civilians  on  the  footing  of  officers:  and  (5)  enlisted  nien  in  the  Army  by  refer- 
ence to  Army  Rejsnilations  1212,  as  amended,  supra.  Obviously,  Army  field  clerks 
belong  to  neither  the  first  two  nor  the  last  two  classes?.  Their  high  pay,  their 
increase  ther(»of  for  foreign  scrvi(?e,  and  their  ^  allowances  being  fixed  by 
statute  the  same  as  pay  clerks.  Quartermaster  Corps,  who  are  held  to  be  officers, 
all  point  to  the  conclusion  that  Army  field  clerks  should  be  classified  as  officers, 
though  not  as  commissioned  officers. 

Therefore,  it  is  tiie  opinion  of  this  office  that  Army  field  clerks  are  "officers 
of  the  Army  "  within  the  meaning  of  Army  Regulations  1460,  as  amended,  and 
an  Army  field  clerk,  when  admitted  to  an  Army  field  hospital,  occupies  the 
status  of  an  officer. 


PAY  AND  ALLOWANCES:  Extra  Pay  for  Certain  Flying  OiBeers;  Army 
Regulations  1269. 

The  extra  pay  allowed  to  certain  classes  of  aviators  by  Army  Regulations 
12t)9,  as  authorized  by  acts  of  Congress  July  18,  1914  (38  Stat  514,  515)  ;  June  3, 
11)10  (39  Stat.  166,  217)  ;  and  July  24,  1917  (40  Stat  243,  247),  does  not  apply 
\o  officers  of  the  radio  laboratory,  Signal  Corps,  through  performing  regular 
and  frequent  flights  in  radio  development  work.  They  are  not  included  in  any 
of  the  classes  designated,  and  hence  are  not  entitled  to  the  extra  pay. 

241.1. 

War  Department,  J.  A.  G.  O.,  September  18,  1018.— To  The  Adjutant  General. 

1.  The  question  in  this  case  Is  whether  officers  of  the  laboratory,  Signal  Corps, 

performing  regular  and  frequent  flights  in  radio  development  work  are  entitled 
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to  the  additional  pay  provided  for  in  section  13,  act  of  June  3,  1916  (39  Stat. 
166,  l74). 

2.  It  appeiirs  that  certain  ofiicers  of  the  radio  laboratories  are  on  duty  during 
which  they  participate  in  reguli^  and  frequent  aei*ial  flights  in  connection 
with  radio  development  work.  Section  13,  act  of  June  3,  1916,  snpra,  provides 
that— 

"Eacli  aviation  officer  authorized  by  this  Act  shall,  wldle  on  duty  that  re- 
quires him  to  participate  regularly  and  frequently  in  aerial  fli^rhts.  receive  an 
increase  of  twenty-Uve  per  centum  in  the  pay  CEf  his  grade  and  length  of  service 
under  hia  commijssic^." 

The  Aviiition  Section  and  tlie  Radio  Laboratory  Section  are  both  in  the 
Signal  CJorps,  hut  an  officer  attached  or  detailed  to  the  Radio  Laboratory  Sec- 
tion can  not  be  construed  as  an  aviation  officer  within  the  meaning  of  the 
al)ove-cited  act.  Formerly  Army  Regulations  1268  clearly  provided  for  special 
orders  of  the  War  Department  announcing  the  names  of  officers  on  duty  requir- 
ing them  to  participate  regularly  and  frequently  in  aerial  flights.  This  para- 
graph Is  now  changed  to  read  ns  follows : 

*' Changed  by  Changes  Army  Regulations  No.  51,  War  Department,  1917. 
In  accordance  with  general  regulations  prescribed  by  the  Secretary  of  War 
and  published  to  the  Army  by  the  War  Department,  tlie  Chief  of  Air  Service 
will  from  time  to  time  rate  aviation  officers  qualifled  therefor  as  military 
aviators,  Junior  military  aviators,  military  aeronauts,  and  junior  military 
aeronauts,  such  ratings  to  be  announced  in  special  oi'ders  of  the  War  Depart- 
ment, which  orders  shall  cite  the  date  of  the  rating  in  the  case  of  each  officer 
so  rated.  An  officer  while  so  rated  is  entitled  to  the  rank,  pay,  and  allowances 
authorized  by  the  acts  of  Congress  nppraved  .July  18,  1914  (38  Stat.  514,  515), 
June  3,  1916,  and  July  24,  1917  (40  Stat.  243,  247),  Changes  Army  Regulations 
No.  73,  June  10,  1918." 

Paragraph  1269^,  Army  Regulations,  provides: 

"Aviation  officers  and  officers  detailed  or  attached  to  the  Air  Service  for  flight 
duty,  junior  military  aviators,  military  avlatora,  junior  military  aeronauts,  and 
military  aeronauts  naay  be  assigned  to  duty  requiring  them  to  jwrticlpate  in 
i-egular  and  frequent  aerial  flights  by  the  commanding  officer  of  tlie  aviation 
station,  camp,  school,  fit^d,  post,  or  aeronautical  organization  in  the  field  to 
which  the  officer  may  be-  assigned.  No  offic<»r  will  be  continued  on  such  duty 
except  as  authorized  by  the  acts  of  CJongress  of  July  18,  1914,  supra,  June  3, 
1016,  supra,  ami  July  24,  1917,  supra.  Officers  assigned  to  such  duty  are  en- 
titled to  the  extra  pay  and  allowances  authorized  by  the  above-cited  acts  of* 
Congress." 

This  paragraph  limits  and  restricts  the  class  of  officers  who  may  be  as- 
signed to  duty  in  the  Aviation  Section  with  extra-pay  privilege. 

The  officers  in  question  in  this  case  do  not  come  within  any  of  the  classes 
designated. 

3.  This  office  Is  of  the  opinion,  therefore,  that  officers  in  the  radio  labora- 
tory, Signal  Corps,  even  though  engaged  in  frequent  and  regular  flights,  are 
not  entitled  to  the  extra  pay  provided  for  in  section  13,  act  of  June  3,  1916, 
supra. 

PBISONEBS   OF  WAR:  Jurisdletion   of  Coortfl-MaHial. 

German  prisoners  of  war  held  at  a  war  prison  barracks  escaped  while  work- 
ing under  guard  <mq  a  farm  nearby  and  were  recaptured.  General  covirts- 
raartial  have  jurisdiction  to  try  prisoners  of  war  for  military  offenses  and  for 
offenses  of  a  similar  nature;  and  it  is  inadvisable  under  the  provisions  of  the 
present  Manual  for  Courts-Martial,  especially  paragraph  8  (a),  to  resort  to  a 
provost  court  or  to  a  military  commission  in  such  cases.  Bulletin  No.  75,  War 
Department,  1917,  page  6.  Paragraph  14  of  the  Regulations  for  the  Employ- 
ment of  Prisoners  of  War,  published  by  order  of  the  Secretary  of  War,  March 
28,  1918,  provides  that  working  camps  establi^ed  by  the  commandant  of  any 
war  prison  barracks  shall  be  considered  as  subposts  of  said  war  prison  barracks, 
niid  it  is  recommended  tiiat  the  prisoners  be  speedily  brought  to  trial  at  the 
war  prison  barracks  before  a  general  court-martial. 

383.6. 

War  Department,  J.  A.  G.  O.,  September  18, 1918.— ^o  The  Adjutant  General. 

1.  Report  of  the  commanding  officer^  working  camp  No.  8»  war  prison  bar- 
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racks  No.  1,  Camp  Sherman,  Ohio,  dated  September  2,  1918,  forwarded  by  the 
commandant  of  war  prison  barracks  No.  1,  Fort  McPherson,  Ga.,  shows  that 
prisoners  of  war  N.  and  S.  escaped  from  a  detail  of  war  prisoners  working 
under  guard  on  a  farm  near  Camp  Sherman,  September  2,  and  were  recaptured 
on  the  same  day  and  are  being  held  in  close  confinement.  The  commandant 
of  the  war  prison  barracks  suggests  that  proper  discipline  dictates  that  charges 
be  prepared  and  the  prisoners  be  speedily  brought  to  trial  at  either  Camp 
Sherman  or  the  war  prison  barracks. 

.  2.  It  appears  that  a  prisoner  of  war,  who  escaped  from  working  camp  No.  5, 
Camp  Sevier,  S.  C,  on  July  25,  and  was  recaptured  the  next  day,  has  been 
held  for  trial  by  a  court-martial,  which  was  In  session  at  the  war  prison  bar- 
racks on  September  5. 

3.  This  otRce  lias  lieretofore  rendered  au  opinion  tliat  general  courts-martial 
have  Jurisdiction  to  try  prisoners  of  war  for  military  offenses  and  for  offenses 
of  a  similar  nature  and  that  it  is  inadvisable,  under  the  provisions  of  the 
present  Manual  for  Courts-Martial,  especially  paragraph  3(o),  to  resort  to  a 
provost  court  or  to  a  military  commission  in  such  cases.  Bulletin  No.  75,  War 
Department,  1917,  p.  6.  Paragraph  14  of  the  Regulations  for  the  E}mployment 
of  Prisoners  of  War,  published  by  order  of  the  Secretary  of  War,  March  28, 
1918,  provides  that  working  camps,  established  by  the  commandant  of  any  war 
prison  barracks,  shall  be  considered  as  subposts  of  said  war  prison  barracks.  • 

4.  It  is  recommended  that  charges  be  prepared  against  the  above-named  of- 
fenders and  that  the  prisoners  be  speedily  brought  to  trial  before  a  general 
court-martial  at  war  prison  barracks  No.  1,  B^ort  McPherson,  Ga. 


S£L£CTiy£-BBAFT  ACT:  Bills  Covering  Telephone  Service  Farnlshed 
Local  Draft  Boards. 

Bills  covering  telephone  ser\'lce  furnislied  local  draft  boards  should  not  be 
paid  by  the  Signal  Corps  under  the  provisions  of  Bulletin  No.  21,  War  Depart- 
ment, 1918.  This  telephone  service  is  not  furnished  to  the  Army  within  tlie 
meaning  of  the  language  of  the  bulletin  under  consideration,  and  the  expense 
thereof  could  not  be  a  proper  charge  against  Army  appropriations.  It  is  pay- 
able from  the  appropriation  for  carrying  out  the  selective-draft  act  (40  Stat 
76,  82).  These  bills  should  be  settled  as  heretofore  by  the  disbursing  officers 
under  the  supervision  of  the  Provost  Marshal  General's  Office,  and  all  bills 
received  by  the  Signal  Corps  for  such  service  should  be  transmitted  to  the 
Provost  Marshal  General's  Office  for  settlement 

158. 

War  Department,  J.  A.  G.  O.,  September  18,  1918.— To  The  Adjutant  General. 

1.  Opinion  is  requested  by  the  clilef  signal  officer,  September  10,  1918,  as  to 
whether  bills  covering  telephone  service  furnished  local  draft  boards  should 
be  paid  by  the  Signal  Corps  under  the  provisions  of  Bulletin  No.  21,  War 
Department,  1918,  which  transfers  "  the  supervision  of  commercial  telephone 
flervljiie  In  connection  with*  the  Army,  including  rentals,  exchange,  and  long- 
cM stance  service,  tolls,  and  services  of  telephone  operators,  ♦  ♦  ♦  from  the 
Quartermaster  Corps  to  the  Signal  Coips." 

The  paper,  having  been  referred  to  the  Provost  Marshal  General  for  remark, 
Is  returned  with  the  information  that  the  dl-sbursing  officers  under  the  super- 
vision of  the  Provost  Marshal  General's  Office  have  been  paying  bills  for  tele- 
phone services  for  local  draft  boards  under  Selective  Service  Regulations,  second 
edition,  and  with  further  remarks  as  follows : 

"  If,  in  view  of  the  fact  that  these  boards  are  creating  the  Army  and  have 
taken  over  the  work  heretofore  performed  by  recruiting  stations,  this  expense 
may  properly  be  transferred  to  the  Signal  Corps  under  Bulletin  No.  21,  supra^ 
orders  to  that  effect  will  be  issued  to  State  disbursing  officers.  Instructions 
siiould  also  be  given  as  to  where  such  bills  should  be  referred  for  payment  by 
Signal  Corps  officers." 

2.  In  the  opinion  of  this  office  the  bulletin  under  consideration  does  not  con- 
template the  payment,  by  the  Signal  Corps  of  bills  for  telephone  service  for 
local  draft  boards.  This  telephone  service  Is  not  furnished  to  the  Army  within 
the  meaning  of  the  language  used  in  the  bulletin  under  consideration,  and  the 
expense  thereof  could  not  be  a  proper  charge  against  Army  appropriation,  but 
Is  payable  from  the  appropriation  for  carrying  out  the  selective-draft  act  of 
May  18,  1917  (40  Stat  76).    This  office  is  of  the  opinion,  therefore,  tliat  these 


OPIKIOKS  JUDGK  ADVOCATE  GENEKAL  OF  AEMY.  785 

bills  should  be  settled,  as  heretofore,  by  the  disbursing  officers  under  the  super- 
vision of  the  Provost  JNItU'shal  General's  Office;  and  that  all  bills  receiveil  by 
the  Signal  Corps  for  su<h  service  should  be  transmitted  to  the  Provost  Marshal 
General's  Office  for  settlement. 

■ 

COURTS-MARTIAL:  Persons  on  Board  American  Teasels  Subject  to  Mili- 
tary Jurisdiction. 

The  following  categories  of  persons,  while  on  board  American  vessels,  are 
subject  to  the  militaiy  Jurisdiction  of  the  United  States;  (I)  All  persons  on 
board  United  States  Army  transports  or  Army  cargo  transports  or  other  vessels 
oi^rating  under  the  jurisdiction  and  command  of  the  United  States  War  De- 
partment for  purposes  connected  with  the  operations  of  the  Army,  see  Ex  parte 
iierlach  (247  Fed.  616)  ;  Ex  parte  FaUa  (251  Fed.  415)  ;  (II)  on  boainl  other 
vessels:  (o)  All  officers  and  soldiers  belonging  to  the  Army  of  the  United  States 
from  the  dates  of  their  muster  or  acceptance  into  the  military  service  of  the 
T'nited  States;  and  all  other  persons  lawfully  called,  drafted,  or  ordered  Into, 
or  to  duty,  or  for  training  in  the  said  service  from  the  dates  they  are  required 
by  the  terms  of  the  call,  draft,  or  order  to  obey  the  same;  (6)  cadets;  (c) 
officers  and  soldiers  of  the  Marine  Corps  when  detached  for  service  with  the 
armies  of  the  United  States  by  order  of  the  President;  (d)  officers  and  enlisted 
men  of  the  Medical  Department  of  the  Navy,  serving  with  a  body  of  marines, 
detached  for  service  with  the  Army  in  accordance  with  the  provisions  of  Re- 
vised Statutes,  section  1621;  (e)  all  retainers  to  the  camp  and  all  persons 
accompanying  or  serving  with  the  armies  of  the  United  States  without  the  ter- 
ritorial jurisdiction  of  the  United  States  and  in  time  of  war  all  such  retainers 
and  persons  accompanying  or  serving  with  the  armies  of  the  United  States  in 
the  field,  both  within  and  without  the  territorial  jurisdiction  of  the  United 
States,  though  not  otherwise  subject  to  the  Articles  of  War;  (/)  all  persona 
under  sentence  adjudged  by  courts-martial;  (g)  Army  field  clerks;  {h)  field 
clerks,  Quartermaster  Corps,  see  Manual  for  Courts-Martial,  paragraph  4,  and 
Articles  of  War,  2;  (i)  also,  any  person  who,  by  the  law  of  war,  is  subject  to 
trial  by  military  tribunals.  See  Articles  of  War  12.  No  attempt  is  here  made 
to  outline  the  naval  jurisdiction  of  the  United  States. 

336. 

War  Department,  J.  A.  G.  O.,  September  18,  1918.— To  The  Adjutant  General. 

1.  The  views  of  the  Secretary  of  War  have  been  requested  by  the  State  De- 
partment upon  an  Inquiry  from  the  French  ambassador,  wherein,  referring  to 
the  notes  of  January  5  and  14,  exchanged  between  the  United  States  and  France 
concerning  military  penal  jurisdiction,  he  states  that,  with  a  view  to  the  appli- 
cation of  the  French  laws  that  extend  the  jurisdiction  of  naval  courts-martial  to 
I)er8on8  on  board  even  foreign  vessels  within  French  territorial  waters,  it  is 
indispensable  to  learn  what  are  the  various  categories  of  persons  who,  while  on 
board  American  vessels,  are  subject  to  the  military  or  naval  jurisdiction  of  the 
United  States. 

2.  It  appears  that  said  notes  specify  that  the  words  "  persons  subject  to  the 
jurisdiction  of  the  French  or  American  land  and  sea  forces"  designate,  besides 
soldiers,  etc.,  all  other  persons  who,  under  the  French  or  American  law,  are 
subject  to  military  or  naval  jurisdiction. 

3.  It  is  the  opinion  of  this  office  that  the  following  categories  of  persons  on 
board  American  vessels  are  subject  to  the  military  jurisdiction  of  the  United 
States,  viz: 

( I )  All  persons  on  board  United  States  Army  transports  or  Army  cargo  trans- 
ports or  other  vessels  operating  under  the  jurisdiction  and  command  of  the 
United  States  War  Department  for  purposes  connected  with  the  operations  of 
the  Army.  See  Ex  parte  Gerlach  (247  Fed.  616)  ;  Ex  parte  Falls  (251  Fed. 
415). 

In  the  Oerlach  case,  above  mentioned,  the  decision  on  a  writ  of  habeas  corpus 
turned  partly  upon  the  fact  that  the  petitioner,  while  traveling  back  from 
Europe  on  an  Army  transport  as  a  discharged  employee  of  the  Shipping  Board, 
had  volunteere<l  to  stand  watch  on  several  days  before  making  the  refusal  which 
led  to  court-martial.  In  dismissing  the  writ,  however.  Judge  A.  N.  Hand  ex- 
pressed the  opinion  that  the  captain  of  the  vessel  had  the  right  to  call  upon 
•*  all  pers<ms  on  board."    He  said,  among  other  things  (247  Fed.  617,  618) : 

11C749**— 19 50 


786  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 


i( 


I  think  Gerlach  was  a  person  accompanying  the  army  of  tlie  United 
States,  and  also  voluntarily  serving  with  the  armies  of  the  United  States  at  the 
time  he  disobeyed  the  order.  I  further  hold  that  he  was  *  in  the  field  '  and  with- 
out tlie  territorial  jurisdiction  of  the  United  States  within  tlie  meaning  of  the 
article.  The  words  '  In  the  field  *  do  not  refer  to  land  only,  but  to  any  place, 
whether  on  land  or  water,  apart  from  permanent  cantcmments  or  fortifications, 
where  ndlitary  operations  are  being  conducted.  In  this  case  he  was  on  an 
army  transport,  and  peril  from  submarines  existed  when  he  refused  to  stand 
watch.  The  captain  in  charge  of  the  vessel  had,  in  my  opinion,  the  right  to 
call  upon  all  persons  on  board  to  protect  the  transport  in  any  way  that  .seeme4l 
l^st  in  view  of  the  danger.  The  section  of  the  Articles  of  War  subjecting  per- 
sons accompanying  armies  to  military  authority  not  only  enables  military  offi- 
cers to  preserve  order  on  the  part  of  such  persons,  but  also  In  the  cases  tliat  it 
covers  to  call  on  them  for  assistance  and  direct  their  action  while  they  are 
proi)erly  in  the  field  of  military  operations.  The  court-martial,  therefore,  had 
exclusive  Jurisdiction  by  the  terms  of  the  Articles  of  War  over  this  man,  who 
not  only  accompanied  the  army,  but  volunteered  to  serve,  unless  the  act  of  Con- 
gress, which  adopted  the  Articles  of  War,  is  unconstitutional.  ♦  ♦  •  The 
articles  were  enacted  in  pursuance  of  the  general  war  power,  and  ought  to  he 
given  a  broad  scope  in  order  to  afford  the  fullest  protection  to  the  nation.  The 
act  is,  in  my  opinion,  constitutional." 

The  decision  in  the  Falls  case  was  based  upon  this  precedent.  It  held  that 
a  person,  who  had  accepted  employment  as  a  cook  on  an  Army  cargo  transport 
and  thereafter  refuse<l  to  sail,  was  subject  to  court-martial  for  desertion. 

( II )  On  board  other  vessels : 

(a)  All  ofl^cers  and  soldiers  belonging  to  the  Army  of  the  United  States,  from 
the  dates  of  their  muster  or  acceptance  into  the  military  service  of  the  United 
States;  and  all  other  persons  lawfully  called,  drafted,  or  ordered  into,  or  to 
duty,  or  for  training  in  the  said  service,  from  the  dates  they  are  required  by  the 
terms  of  the  call,  draft  or  order  to  obey  the  same. 

(6)  Cadets. 

(c)  Officers  and  soldiers  of  the  Marine  Corps  when  detached  for  service  with 
the  Armies  of  the  United  States  by  order  of  tlie  President. 

(d)  Officers  and  enlisted  men  of  tlie  Medical  Department  of  the  Navy,  serv- 
ing with  a  body  of  Marines  detached  for  service  with  the  Army  in  accordance 
with  the  provisions  of  Revised  Statutes,  section  1621. 

(c)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving  with 
the  Armies  of  the  United  States  without  the  territorial  jurisdiction  of  tJie 
United  States,  and  in  time  of  war  all  such  retainers  and  persons  accompanying 
or  serving  with  the  Armies  of  the  United  States  In  the  field,  both  within  and 
without  the  territorial  jurisdiction  of  the  United  States  though  not  otlierwise 
subject  to  the  Articles  of  War. 

(/)  All  persons  under  sentence  adjudged  by  courts-martial. 

(g)  Army  field  clerks. 

(h)  Field  clerks,  Quartermaster  Corps,  see  Manual  for  Courts-Martial,  para- 
graph 4,  and  Army  Regulations  2. 

(i)  Also,  any  person  who  by  the  law  of  war  is  subject  to  trial  by  military 
tribunals.    See  Articles  of  War  12. 

4.  The  categories  of  persons  subject  to  the  naval  jurisdiction  of  the  United 
States  are  not  here  discussed ;  since  it  is  stated  that  an  inquiry  on  this  subject 
has  been  addressed  by  the  State  Department  to  the  Secretary  of  the  Navy. 


DISCHARGE:  Effectiveness  Depends  on  Notice;  Effect  of  Continnanee  la 
Serriee. 

A  soldier  was  discharged  without  honor  from  the  National  Guard  of  the 
United  States  after  his  enlistment  in  the  New  York  Infantry.  This  discharge 
never  reached  him,  and  he  went  to  France  with  the  American  Exi)edltlonary 
l^'orces.  A  discliarge  takes  its  effect  from  the  date  upon  which  notice  thereof, 
either  actual  or  constructive,  Is  served  upon  the  person  affected.  (Digs.  Ops. 
J.  A.  0.  1912,  p.  448).  If  such  kuowle<lge  was  not  brought  to  the  soldier,  directly 
or  Indirectly,  the  discharge  did  not  take  effect,  and  the  soldier  may  be  retalne<l 
in  his  present  organization  under  his  enlistment.  On  the  other  hand,  if  such 
knowledge  lias  bet^n  brought  to  his  attention,  either  directly  or  indirectly,  it 
took  effect  from  the  date  it  was  called  to  his  attention;  but  If  he  thereafter 
continued  to  serve  as  a  soldier,  he  thereby  elected,  with  the  consent  of  tho 
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military  authorities,  not  to  be  found  by  such  dLsscharge,  and  if  this  action  is 
accepted  by  the  Government,  lie  may  be  retained  In  his  present  orj^auizntioa 
upon  the  theory  of  a  constructive  reenllstment. 

220.8. 

War  Depaitment,  J.  A.  G.  O..  September  19, 191S.— To  The  Adjutant  General. 

1.  Opinion  is  requested  by  The  Adjutant  General  in  tlie  first  Indorsement 
as  to  whetlier  Pvt.  L.  of  tlie  Sixty-ninth  New  York  Infantry,  now  Company 
I,  One  hundred  sixty-fifth  Infantry,  American  Expeditionary  Forces,  can  l>e 
retained  in  his  present  organization  in  disregard  of  his  discharge  from  the 
National  Guard  of  the  United  States. 

2.  The  facts  as  set  forth  by  tlie  various  papers  submitted  show  that  Pvt.  L. 
enlisted  in  tlie  Sixty-ninth  New  Yorlc  Infantry,  now  Ck>mpany  I,  One  hun- 
dred sixty-fifth  Infantry,  American  Expeditionary  Forces,  on  October  o, 
1917;  that  on  October  9,  1917,  he  was  ai)prehended  by  the  civil  authorities 
on  the  clmrge  of  " ai>andonraent :  "  that  he  was  "dropped  afi  a  deserter" 
December  24,  1917,  and  was  then  "picke<l  up  from  a  deserter  and  dropped 
as  dischargwl  without  honor  April  8,  1918."    It  is  further  disclosed  that, 

"This  discharge  never  reached  the  man  and  in  the  meanwhile  iie  went  to 
France  and  reported  to  his  company  on  June  25,  1918." 

But  the  papers  fail  to  disclose  whether  knowledge  of  liis  discliar^^e  was 
otherwise  called  directly  or  indirectly  to  the  attention  of  L. 

3.  The  law  Is- well  settled  that  a  discharge  takes  effect  from  the  date  upon 
which  notice  thereof  is  served  upon  the  person  affected.  Such  notice  may  be 
either  actual  or  constructive  (Dig.  Ops.  J.  A.  G.  1912,  p.  448). 

"The  discharge  certificate,  often  called  tlie  discharge,  is  not  in  reality  the 
>dis<^'harge ;  nor  is  the  actual  or  constructive  delivery  to  the  soldier  the  only 
means  of  giving  him  notice  that  he  has  been  discharged.  Such  delivery  would 
be  a  proper  and  effective  notice,  but  to  inform  him  verbally  or  otherwise  of 
his  discharge  would  constitute  equally  effective  notice"  (Dig.  Oi>s.  J.  A.  G. 
1912,  p.  449). 

4.  Continuing  to  render  service,  if  accepted  by  the  Cfbvernment,  will  con- 
stitute "  enlistment"  the  underlying  principle  whereof  is  set  out  under  tlie 
title  "Enlistment"  in  the  Digest  of  Opinions  of  the  Judge  Advocate  General 
of  1912,  page  602,  in  the  words  following: 

"  Our  law  not  defining  enlistment,  nor  designating  what  proceeding  or  pro- 
ceedings shall  or  may  constitute  an  enlistment,  it  may  be  said,  in  general,  that 
any  act  or  acts  whidbi  indicate  an  undertaking,  on  the  part  of  a  person  legally 
competent  to  do  so,  to  render  military  service  to  the  United  States  for  the  term 
required  by  existing  law,  and  any  acceptance  of  such  service  on  the  part  of  the 
Government  may  ordinarily  be  regarded  as  legal  evidence  of  a  contract  of 
enlistment  between  the  parties  and  as  equivalent  to  a  formal  agreement  where 
no  such  agreement  has  been  had." 

5.  The  papers  failing  to  disclose  constructive  knowledge  of  his  discharge, 
it  is,  therefore,  the  opinion  of  this  office  that  (a)  if  the  certificate  of  dis- 
charge was  not  served  upon  or  the  knowledge  thereof  brought  directly  or 
Indirectly  to  Pvt.  L.,  the  discharge  did  not  take  effect,  and  that  hence  it  may 
be  disregarded  and  the  soldier  may  l)e  retained  in  his  present  organization 
under  his  enlistment  of  October  5,  1917. 

(6)  If,  on  the  other  hand,  the  certificate  of  discharge  was  not  ser\'ed 
upon  Pvt  L.,  but  knowledge  thereof  was  directly  or  indirectly  called  to  his 
attention,  It  took  effect  from  the  date  it  was  called  to  his  attention.  However, 
If  he  thereafter  continued  to  serve  as  a  soldier,  he  thereby  elected,  with  the 
consent  of  the  military  authorities,  not  to  be  bound  by  such  discharge,  and  If 
he  continued  with  his  company  the  same  as  thougli  he  had  not  l)een  dis- 
charged, he  did,  by  such  conduct  and  demeanor,  constructively  or  impliedly 
enlist  for  military  service  as  a  soldier,  and  that  hence  Pvt.  L.  may  l>e  retained 
In  his  present  organization  upon  the  theory  of  a  constnictive  reenlistment. 


60YEBN][£NT  AGENCIES:  Expenditure  of  Proflls  from  Post  Exchanges 
Cor  OperatioH  of  Barber  Shop. 

Expenditure  of  the  profits  from  a  post  exchange  for  the  purpose  of  improving 
facilities  for  the  operation  of  the  bari>er  shops  by  way  of  alterations  nnd 
extensions  of  post  exchange  buildings  and  acquisition  of  necessary  supplies 
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for  carrying  on  tlie  business  is  a  proper  use  of  the  post  exchange  funds  and 
such  use  is  authorized  by  the  Post  Exchange  Regulations.  Si>ecial  Regulations, 
Ko.  50,  1917,  pages  6,  7. 

331.5. 

Wcir  Department,  J.  A.  G.  O.,  September  19,  1918.— To  the  Director  of  Opera- 
tions, Ofllce  of  the  Chief  of  Staff,  Equipment  Branch. 

1.  The  accompanying  letter,  dated  August  26,  1918,  from  Mr.  W.  J.  Flagg, 
respecting  the  conditions  of  the  barber  shops  at  Camp  Grant,  III.,  and  Camp 
Mcjuie,  Md.,  makes  suggestions  as  to  improvement  of  the  buildings  and  equip- 
ment for  these  shops  In  the  interest  of  more  efficient  and  sanitary  service. 
The  report  of  the  camp  exchange  officer,  Camp  Grant,  111.,  September  2,  1918, 
shows  that  the  barber  shop  at  that  camp  has  been  operated  under  the  super- 
vision of  the  camp  exchange  officer,  and  It  is  understood  that  this  is  the  status 
of  the  barber  shop  at  Camp  Meade.  The  comnmndlng  officer.  Camp  Grant, 
111.,  September  6,  1918,  says :  "  It  Is  believed  that  if  authorization  were  given 
by  the  War  Department  to  remodel  or  build  additions  to  the  exchange  build- 
ings the  profit  in  more  efficient  and  sanitary  service  would  justify  the 
expenditure."  In  submitting  the  matter  for  opinion  of  this  office,  September 
15,  1918,  you  state: 

"  The  director  of  operations  desires  that  the  attached  papers  be  referred  to 
you  with  the  Information  that  it  Is  not  desired  to  expend  Government  appro- 
priation on  the  extension  of  post  exchange  buildings,  but  desires  an  opinion 
from  you  as  to  the  legality  and  desirability  of  using  profits  from  the  post 
exchanges  for  this  purpose." 

2.  The  Post  Exchange  Regulations,  Special  Regulations,  No.  59,  1917,  pages 
6,  7,  recognize  the  operation  of  barber  shops  as  one  of  the  authorized  activities 
of  the  post  exchange,  and  where  so  operated  the  profits  form  a  part  of  the 
revenues  of  the  exchange.  The  proposed  expenditure  of  the  profits  of  the  post 
exchange  for  the  purpose  of  improving  facilities  for  the  operation  of  the 
barber  shops  by  way  of  alterations  and  extensions  of  post  exchange  buildings 
and  acquisition  of  necessary  supplies  for  carrying  on  the  business  would,  in  the 
opinion  of  this  office,  be  a  proper  use  of  the  post  exchange  funds.  In  fact,  such 
use  of  the  funds  is  authorized  by  the  Post  Exchange  Regulations  (Id.,  pp.12, 13), 


OOYERNMENT  AGENCIES:  Post  Office;  Liability  for  Loss  of  Begristered 
Letter. 

A  registered  letter  delivered  to  an  authorized  mall  orderly  and  remalled 
"  outside  the  registered  mall "  was  lost  after  it  was  remalled.  This  office  has 
held  that  delivery  to  an  authorlzetl  mall  orderly  constitutes  a  proper  delivery 
of  registered  mail  (Ops.  J.  A.  G.  311.1,  Feb.  23,  1918)  and  the  remalling  of  this 
letter  outside  of  the  registeretl  mall  was  necessitated  by  section  944,  Postal 
Laws  and  Regulations,  1918.  No  liability  attaches  to  the  mail  orderly  or  anyone 
in  the  military  service  for  the  loss  of  the  letter. 

311.1. 

War  Department,  J.  A.  G.  O.,  September  19,  1918.— To  The  Adjutant  General. 

1.  By  the  foregoing  indorsement.  The  Adjutant  General  submits  for  remark 
the  question  of  the  liability  for  loss  of  a  certain  registered  letter,  the  history  of 
which  is  disclosed  In  the  attached  papers  as  follows:  The  registered  letter  in 
question  was  mailed  at  Cleveland,  Ohio,  station  61,  May  28,  1918,  to  Pvt.  E., 
Columbus  Barracks,  Columbus,  Ohio,  and  received  at  said  Barracks  May  29, 
1918.  It  was  delivered  at  the  barracks  to  one  C,  mall  orderly  for  the  Tenth 
Recruit  Comi)any.  C.  was  mail  orderly  by  virtue  of  an  order  of  the  command- 
ing officer.  A  "certificate"  of  the  mall  carrier,  Barracks  Station,  Columbus, 
Ohio,  attached  hereto,  reads  as  follows : 

"  Registered  letter  No.  61683,  addressed  to  Recruit  E.,  Tenth  Company, 
Columbus  Barracks,  Ohio,  was  sent  out  from  the  Tenth  Company  post  office 
May  29,  1918,  by  Mall  Orderly  C.  This  letter  was  stamped  'Outside  the 
i-eglstered  mall '  when  it  was  forwarded  to  Recruit  E.*8  new  station  in  accord- 
ance with  the  usual  practice.  I  remember  this  letter  because  my  attention  was 
dlrecte<l  to  it  by  Mall  Orderly  C.  at  the  time  It  was  forwarded." 

Just  previous  to  the  receipt  of  the  letter  on  ^lay  29,  1918,  th(>  addressee  had 
been  transferred  to  Fort  Benjamin  Harrison,  Ind.,  the  new  station  mentioned 
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In  the  foregoing  "  certificate.**  The  forwnnling  of  the  letter  '*  outside  the 
registered  mall "  was  pursuant  to  verbnl  orders  from  the  postmaster  at  the 
Columbus  depot,  who  furnished  the  rubt)er  stamp  for  marking  such  mail.  This 
letter  was  apparently  lost  after  it  was  remailed. 

2.  Section  944,  Postal  Laws  and  Regulations,  1913,  prescribes  that — 

"A  registere<l  article  properly  delivered  shall  not  be  again  received  In  the 
registered  malls  without  prei)ayment  of  a  new  registry  fee.     ♦     ♦     ♦ 

"4.  A  registered  article  which  has  been  delivered  and  afterwards  found  In 
the  mail  drop  with  the  address  changed  shall  be  marked  '  Remailed  after 
delivery — Not  registered*  and  dispatched." 

3.  This  office  has  held  that  delivery  to  an  authorized  mall  orderly  Is  a 
proper  delivery  of  registered  mall  (Ops.  J.  A.  G.  311.1,  Feb.  23,  1918).  It  la 
tnie  that  Army  Regulations  208i  (C.  A.  R.  No.  59,  Aug.  10,  1917)  provides  in 
part  that: 

**  Mail  orderlies  will  obtain  from  the  postmasters  a  copy  of  a  bill  or  substi- 
tute therefor  describing  registered,  Insured,  and  C.  O.  D.  mall  delivered  to 
them,  on  which  they  will  obtain  the  receipts  of  the  addressees  or  Indicate 
other  disposition  made  of  the  mail.  A  copy  of  the  bill,  or  substitute  therefor, 
upon  which  the  final  disposition  of  the  mall  Is  shown,  will  be  filed  by  the  mall 
orderly  as  a  part  of  the  records  of  the  military  organization." 

Mall  Onlerly  C.  violated  the  provisions  of  this  regulation  by  falling  to  make 
the  required  record,  but  apparently  without  prejudice  to  the  addressee  of  the 
registered  letter,  for  the  reason  that  the  mall  carrier  recalls  distinctly  the 
letter  in  question,  and  that  It  was  remailed  with  the  stamp  "  outside  the  regis- 
tered mall." 

4.  In  view  of  the  previous  holding  of  this  office  to  the  effect  that  the  delivery 
of  a  registered  letter  to  a  mall  orderly  constituted  a  proper  delivery,  the  re- 
mail  Ing  of  this  letter  outside  of  the  registered  mall  was  necessitated  by  the  sec- 
tion of  the  Postal  Laws  and  Regulations  heretofore  quoted,  and  no  liability 
attached  to  the  mall  orderly  or  anyone  In  the  military  service  therefor,  the 
letter  having  apparently  been  lost  in  transit  after  its  remalling  In  ordlnai-y 
mall.  It  Is  the  recommendation  of  this  office  that  no  further  action  be  taken 
by  the  War  Department  In  this  matter. 


CITIL  BIGHTS  OF  SOLDIERS:  Efffets  of  Captured  United  States  Sol- 
diers. 

Where  a  soldier  In  the  service  of  the  United  States  is  capturetl  by  the  enemy, 
there  is  at  present  no  provision  of  law  governing  the  disposition  of  his  effects, 
and  it  is  recommended  that  legislation  on  this  subject  be  requested  by  the  War 
Department.  Tlie  method  of  disposing  of  the  effects  should  follow,  in  general, 
the  rules  prescribed  as  to  the  effects  of  a  deceased  soldier,  in  Articles  of  War 
112  as  amended  by  act  of  July  9,  1918  (40  Stat.  845,  883)  ;  but  disposal  of  the 
property  should  in  case  of  capture  be  delayeil  a  reasonable  time  to  determine 
whether  the  soldier  Is  in  fact  detained  by  the  enemy.  Provision  should  also  be 
made  for  a  full  report  to  the  cai)tured  soldier,  If  possible,  as  well  as  the  War  De- 
partment, and  to  the  perscm  named  in  the  emergency  address. 

S32.3. 

War  Department,  J.  A.  O.  O.,  September  20,  1918.— To  The  Adjutant  General. 

By  the  preceding  indorsement,  Tlie  Adjutant  General  submits  for  remark 
a  recommendation  from  the  effects  quartermaster.  Port  of  Embarkation,  Hobo- 
ken,  N.  J.,  as  to  the  disposition  of  property  and  effects  of  soldiers  captured  and 
held  by  the  enemy  as  prisoners  of  war. 

The  quartermaster's  suggestion  is  as  follows: 

"  In  the  case  of  capture  by  the  enemy  of  any  person  subject  to  military  law, 
the  connnanding  officer  of  the  place  of  command  will  permit  the  person  named 
in  the  soldier's  emergency  address  to  take  possession  of  all  his  effects  then  in 
camp  or  quarters,  and  if  such  person  be  not  present,  the  commanding  officer 
shall  direct  a  summary  court  to  secure  all  such  effects.  This  summary  court 
shall  have  authority  to  collect  and  receive  any  debts  due  said  soldier  by  local 
debtors;  and  as  soon  as  practicable  after  the  collection  of  said  effects,  said 
summary  court  shall  transmit  such  effects,  and  any  money  collected,  through 
the  Quartermaster  Department,  at  Government  expense,  to  the  person  named 
us  the  soldier's  emergency  address;  but  if  it  be  for  the  best  interests  of  the 
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soldier,  the  Quartermaster  Deiwirtiuent  shall  have  the  autliorlty  to  sell  at 
public  or  private  sale  such  effects,  or  any  jwrt  of  Ihoin,  and  the  money 
received  from  such  sale  shall  be  transmltte<l  to  the  person  named  In  the  emer- 
gency address.  The  Quartermaster  Department  shall  thereupon  make  to  the 
War  Department  and  to  the  soldier,  If  p(i»<sible,  and  to  the  proper  heir,  as 
named  in  Ai'ticles  of  War  112,  a  full  report  of  its  transactions.  If  the  person 
named  in  emergency  address  l>e  not  readily  located  by  the  Quartermaster  De- 
partment, a  summary  court  shall  have  the  authority  to  convert  into  cash,  by 
public  or  private  saU%  not  earlier  than  30  days  after  the  capture  of  said  soldier, 
all  effects  of  the  soldier  with  the  exception  of  Siibers,  insignia,  de<'oratioM.s, 
medals,  watches,  trinkets,  manuscripts,  and  other  articles  valued  chiefly  as 
keepsakes;  and  as  soon  as  practical  after  converting  such  effects  into  caslu  said 
summary  coui't  shall  deiK)sit  with  the  proper  officer,  to  be  designatt^  in  regula- 
tions, any  cash  belonging  to  the  soldier's  estate,  and  shall  transmit  a  receipt  for 
such  deposits,  any  will  or  other  i)ai>ers  of  value  belonging  to  the  soldier,  any 
sabers,  insignia,  decorations,  niedals,  watches,  trinkets,  manuscrijits,  and  other 
articles  valuable  chiefly  as  keepsakes,  togethei-  with  an  inventory  of  the  ef- 
fects secured  by  said  summary  court,  to  the  War  Department  for  transmis- 
sion to  the  Auditor  for  the  War  Defmrtment  to  be  held  by  him  for  the  soldier 
or  his  legal  heir  in  case  of  deatli,  and  shall  render  a  full  report  of  said  trans- 
actions to  the  War  Department,  to  the  soldier,  if  possible,  and  to  tlie  proi)er 
heir  as  named  in  Articles  of  War  112," 

The  wisdom  of  the  suggestitm  in  the  first  sentence  quoted  may  be  doubte<l, 
as,  under  the  circumstances  of  the  preijent  war,  it  is  extremely  unlikely  that  the 
person  named  in  the  soldier's  emergency  address  would  be  present  to  take  pos- 
session of  the  captured  soldier's  effects.  Neither  should  the  next  suggestion  l>e 
adopted,  1.  e.,  that  the  proceeds  of  effects  sold  and  other  cash  should  be  for- 
warded to  the  pei'son  named  in  the  soldier^s  emergency  address. 

When  a  soldier  has  been  captured  by  the  enemy  and  le^ives  effects  in  camp, 
his  property  still  belongs  to  him  and  not  to  the  person  named  in  his  emer- 
gency address  or  any  other  person.  The  Government  shoulU  take  charge  of 
such  property,  collect  the  debts  owing  to  him.  dispose  of  such  i)erishal)le  or  cum- 
bersome proi)erty  as  Is  likely  to  depreciate  or  become  lost,  and  de{)osit  the 
proceeds  of  the  debts  collected  and  property  disposed  of  with  the  proper  oflicer 
designated  in  regulations  in  accordance  with  the  provisions  of  Articles  of  War 
112,  as  amended  by  act  of  July  9,  1918  (40  Stat.  845,  8S3).  Such  effects  as 
sabers,  insignia,  decorations,  medais,  watches,  trinkets,  nmnuscriptsi.  and  other 
articles  valued  chiefly  as  keepsakes,  couUl  appropriately  be  ,sent  to  the  person 
named  In  the  emergency  address,  as  might  the  receipt  for  the  deposit  of  money. 
However,  the  administration  of  the  property  in  the  manner  above  miggesttnl 
should  be  delayed  a  reaiKHiable  time  to  determine  the  certainty  of  the  soldier's 
capture  and  detention  by  tlie  enemy.  A  full  and  complete  report  to  the  War  De- 
partment, the  soldier,  if  possible,  and  the  person  named  in  the  emergency  a<l- 
dress  should  of  course  be  made  of  the  proceedings  by  the  summary  court  han- 
dling the  matter.    The  law  does  not  now  authorize  or  permit  such  proceedings. 

Legislation  will  be  required  to  authorize  such  disposition  of  the  property  In 
question.  It  is  recommended  that  such  legislation  be  requested  by  the  War  De- 
partment. 

CONTRACTS:  Contractor  Chargeable  for  Loss  of  Tools. 

If  tl»e  Government  sui^plied  the  tools  under  tlie  contract,  the  Government 
contractor  should  be  charged  with  the  cost  <»f  missing  tools  and  equipment  less 
a  reasonable  estimate  for  depreciation.  The  contractor  may  be  exonerated 
from  such  diarge  only  when  loss  occurrecl  from  causes  other  than  througii  his 
own  fault  or  negligence. 

159. 

War  Depjirtment,  J.  A.  O.  O.,  September  20,  1918.— To  Chief  of  Stuff. 

1.  The  opinion  of  this  office  is  aske<l  by  the  Chief  of  Staff  as  to  whether  it  is 
legal  to  charge  a  contractor  who  undertook  the  construction  of  Oamp  Lee  with 
the  loss  of  the  tools  used  In  the  construction  work  and  in  the  cnstody  of  the 
contractor,  less  a  fair  valuation  for  probable  deterioration,  as  proiwsett  in  the 
cl(*>'e!ith  indorsement  of  the  papers  submitted. 

2.  Tlie  contract  in  question  wns  entered  into  June  18.  1917,  lietween  Rinehart 
&  Dennis  Co.  (Inc.)  and  Maj.  W^.  A.  I>emi)sey,  quartermaster,  United  States 
Reserves,  as  contracting  officer,  on  authority  of  the  Seci^ettiry  of  War.    It  pi-o- 
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vKled  (art.  1)  that  the  contractor  should,  in  the  shortest  time  possible,  fur- 
nisli  the  hibor,  material,  tools,  iiiachinery,  equipment,  facilities,  and  supplies, 
and  do  all  things  necessary  for  the  construction  and  completion  of  the  buildings 
and  other  utilities  at  Camp  Lee,  and  (art.  2)  that  the  contractor  should  be 
reimbursed  for  such  actual  net  expendltui'es  In  the  performance  of  the  said 
work  as  should  be  approved  or  ratified  by  the  contracting  officer,  and  as  were 
Included  in  ceitaln  siieclfled  Items  among  which  were  '*  material,  hand  tools 
not  owned  by  the  workmen,  supplies  and  equipment  necessary  for  either  tem- 
porary or  i^ermanent  use  for  the  benefit  of  said  work,"  such  tools,  etc.  (art.  1), 
to  l>ecome  the  property  of  the  Government  upon  Its  making  such  reimburse- 
ment. The  contract  also  provided  (art.  2,  subdivision  h)  that  the  contractor 
should  be  reimbursed  in  respect  of  such  losses  and  expenses  not  compensated 
by  Insurance  or  otherwise,  as  should  be  found  and  certified  by  the  contracting 
officer  to  have  been  actually  sustained  by  the  contractor  in  connection  with  said 
work  and  to  have  clearly  resulted  from  causes  other  than  the  fault  or  negligence 
of  the  contractor.  Instead  of  calling  upon  the  contractor,  as,  under  the  con- 
tract might  have  been  done,  to  furnish  all  the  tools  and  equipment  necessary 
for  the  work,  the  Government,  In  order  no  doubt  to  save  time,  furnished  the 
tools  and  much  of  the  equipment  to  the  contractor,  and  in  respect  of  the  goods 
so  furnished,  took  a  memorandum  receipt,  signed  in  the  name  of  the  contractor 
by  its  business  manager,  In  the  following  language : 

'*  I  acknowledge  to  have  received  from  the  constructing  quartermaster  of 
Camp  Lee,  Va.,  the  above  named  articles  for  use  of  Rlnehart  &  Dennis  Co. 
(Inc.).  I  am  responsible  for  said  supplies  and  will  produce  the  same  when 
called  upon  to  do  so  by  proper  authority." 

After  the  lapse  of  many  months,  a  considerable  part  of  the  tools  and  equii»- 
roent  was  returned  to  the  Government.  What  was  not  returned  was  of  the 
value,  when  new,  of  $49,028.05.  No  explanation  to  account  for  the  nonreturn 
of  any  specific  articles  or  of  any  groups  or  classes  of  articles  has  been  at- 
tempted, but  general  explanations,  such  as  probable  theft  and  negligence  of 
workmen,  and  of  enlisted  soldiers  and  others,  have  been  made,  and  tlie  con- 
tra<'tor  contends  that  there  was  no  fault  on  it?  part  in  the  system  which  was 
in  force  or  in  the  supervision  which  was  exercised,  and  that  the  loss  was  the 
result  of  the  inevitable  confusion  of  a  new  enterprise  and  the  haste  with  which 
the  work  was  required  to  be  done,  and  especially  that  it  was  due  to  the  shift- 
ing of  workmen  from  one  task  to  another  on  account  of  the  failure  of  materials 
required  for  the  former  task. 

3.  It  does  not  seem  nece»<ary,  for  reasons  stated  below,  to  inquire  whether 
tlie  furnishing  of  tools  and  equipment  outside  the  terms  of  the  fundamental 
contract,  cousiderecl  in  ct)nnection  with  the  form  of  receipt  given  by  the  con- 
tractor, hud  tlie  effect  of  charging  him  with  obligations  more  onerous  than  those 
of  an  ordinary  bailee.  Even  as  an  ordinary  bailee,  the  contractor  is  under 
obilgatino  to  account  for  the  nonreturn  of  the  several  articles  bailed.  Unless 
the  contractor  can  account  for  the  articles  not  returned  in  such  manner  as  to 
show  that  his  failure  to  return  them  Is  due  to  a  cause  for  which  the  contractor 
Is  not  legally  liable,  the  contractor  is  obligated  to  compensjite  the  owner  to  the 
extent  of  the  value  of  the  articles  not  returned.  An  ordinary  bailee  is  ex- 
onerated from  liability  for  nonreturn  of  articles  only  by  showing  that  there 
has  been  no  negligence  in  the  use  and  care  of  the  articles  on  his  part  or  on  the 
part  of  his  agents  or  servants.  Tlie  care  which  the  bailee  is  required  to  bestow 
upon  articles  bailed  must,  of  coui*se,  be  commensurate  with  the  nature  of  the 
article  and  of  the  risk  against  which  it  is  to  be  protectecl.  Among  the  articles 
supplied  to  the  contractor  In  the  present  case  and  not  returned  are  engineers' 
leveling  Instruments,  diaphragm  pumps,  and  office  tables.  The  dlsai^pea ranee 
of  such  articles  as  these  would,  in  general,  not  be  adequately  accounted  for  by 
the  same  explanation  as  might  account  for  the  disappearance  of  shovels,  pick 
axes,  and  screw  drivers.  Whether  any  of  the-  articles  that  have  disappeared 
were  lost  in  spite  of  proper  use  and  care  on  the  part  of  the  contractor,  his  agents 
and  servants,  does  not  appear,  but  from  the  papers  it  seems  manifest  that  the 
loss  of  a  part,  at  least,  of  the  articles  Is  attributable  to  fault  on  the  part  of  the 
contractor's  superintendents,  foremen,  and  workmen  and  to  dishonesty  on  the 
part  of  the  contractor's  workmen.  The  aflldavtt  of  Thompson,  the  contractor's 
chief  clerk,  shows  that  the  contractor's  workmen  misappropriated  rubber  lKK)ts, 
and  that  the  contractor's  mechanics  misappropriated  tools,  and  that  articles 
found  to  be  missing  were  not,  in  general,  charged  against  the  pay  of  the  laborers 
or  mechanics  because  of  "  ambiguity  "  in  the  contractor's  pay-roll  department,  in 
consequence  of  which  the  contractor's  property  department  was  "  overlooked." 
The  contractor's  general  manager,  Faulconer,  shows  by  his  affidavit  that  tools 
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ond  supplies  were  Issued  by  the  contractor  to  the  workmen  without  taking  any 
receipts,  and  apparently  there  was  no  system  euablhig  the  contractor  to  know 
what  bwnme  of  the  tools  and  materials  which  he  had  received  from  the  Govern- 
ment, although  Fauk'oner  says  that  in  some  cases  the  value  of  the  boots  not  re- 
turned was  deducted  from  the  men's  pay. 

4.  Upon  the  present  showing,  the  liaWlity  of  the  contractor  to  the  Govern- 
ment for  goods  not  returned  seems  to  be  clear  and  the  Government  is,  there- 
f<a*o,  entitled  to  charge  the  contractor  with  proper  sums  In  respect  thereof. 
Tiiese  sums  are,  however,  not  the  new  values  of  the  goods  suppHe<l.  The  tools 
and  equipment  were  furnished  to  the  contractor  for  use  In  the  work  of  con- 
struction, and  the  Government  was  entitled  to  the  return  of  the  tools  and 
(Hiuipment  in  such  condition  as  would  be  the  legitimate  consequence  of  tho 
use  so  nuule  of  them.  The  proper  method  of  determining  such  value  would.  In 
the  opinion  of  this  office,  be  that  which  is  suggested  in  the  eleventh  indorse- 
ment, to  wit:  Diminishing  the  new  cost  of  the  article  by  such  sum  as  repre- 
stMits  a  reasonable  allowance  for  depredation  estimated  by  tliose  wlio  are 
fnmiliar  with  the  ordinary  effect  produced  by  work  of  this  character  upon 
such  tools  and  equipment  as  are  Involved. 

5.  P>en  if  the  receipt  signed  by  the  contractor  should  be  deemed  pfHma 
facie  to  imply  an  obligation  to  return  the  goods  at  all  events,  tlie  result  in 
this  case  would  not  be  affected.  For  if  the  contractor  were  charged  with 
such  liability,  he  could  properly  claim  the  benefit  of  article  2  (h)  of  the  con- 
tract, which,  after  proper  certification,  obligates  the  Government  to  reimburse 
the  contractor  in  respect  to  such  losses  and  expenses  as  have  clearly  resulte<l 
from  causes  other  than  the  fault  or  negligence  of  the  contractor.  If  tools  or 
equipment  in  the  custody  of  the  contractor  were  lost  without  any  fault  or 
negligence  on  the  part  of  the  contractor,  his  agents,  pr  servants,  the  loss 
would,  In  the  opinion  of  this  office,  properly  fall  upon  the  Government,  under 
the  contract;  so  that  the  ultimate  result  would  be  exactly  the  same  as  that 
which  results  from  treating  the  contractor  as  an  ordinary  bailee. 

6.  For  the  reasons  stated  above,  this  office  concurs  in  the  recommendation 
that  the  contractor  should  be  charged  with  the  cost  of  the  missing  tools  and 
equipment,  less  a  reasonable  estimate  for  depreciation.  But  this  is  subject 
to  two  qualifications:  (1)  The  allowance  for  depreciation  must  not  be  so 
made  as,  in  effect,  to  exonerate  the  contractor  from  any  part  of  the  conse- 
quences of  fault  or  negligence  on  the  part  of  the  contractor,  his  agents,  or 
servants.  If,  for  instance,  it  appears  that  a  part  of  the  tools  have  been  or 
may  probably  have  been  stolen  before  the  completion  of  the  work  and  l)efore 
such  tools  would  in  ordinary  course  cease  to  be  serviceable,  the  full  normal 
depreciation  ought  not  to  be  credited  to  the  contractor;  and  (2)  the  contractor 
n;ay  be  exonerated  from  any  charge  in  respect  of  any  particular  tool  or  article, 
the  loss  of  which  he  may  hereafter  be  able  to  explain  satisfactorily  and  which 
h(»  may  show  to  have  been  lost  through  no  fault  or  negligence  on  his  part  or 
on  the  part  of  any  agent  or  servant  of  his. 


DISCHARGE:  Duplicate  Issue  of  Adjutant  General's  Office  Form  No.  638. 

Adjutant  General's  Office  Form  No,  638  Is  in  effect  a  certificate  of  discharge, 
and  while  the  form  is  new,  having  come  into  use  on  June  4,  191S,  and  after 
the  adoption  of  Army  Regulations,  151,  still,  the  provisions  of  this  regulation 
will  govern  is.suance  of  duplicate  certificates  on  this  form,  and  therefore  ap- 
plications for  duplicate  certificates  of  discharge  must  be  made  in  conformity 
with  said  paragraph. 

220.8. 

War  Department,  J.  A.  G.  O.,  Sei)tember  20,  1918.— To  The  Adjutant  General, 

1.  Complying  with  your  request  for  the  opinion  of  this  office  as  to  whether 
or  not  Army  Regulations.  151,  will  govern  issuance  of  duplicates  of  Adjutant 
(ieneral's  Office  Form  No.  638,  the  same  l)eing  the  form  used  for  discharge, 
you  are  advised  as  follows: 

2.  Paragraph  151,  Army  Regulations,  provides: 

••lJis<'harge  certificate's  will  not  be  made  in  duplicate.  Upon  satisfactory 
|)]'oof  of  the  loss  or  destruction  of  a  discharge  certificate,  without  the  fault  of 
the  person  entitled  to  it,  the  War  Department  may  issue  to  such  person  a 
certificate  of  service,  showing  date  of  enlistment  in  and  discharge  from  the 
Ai'my  and  character  given  in  discharge .  certificate.    An  applicatiou.  for  car- 
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tificnte  !n  lieu  of  loss  or  destroyotl  discharge  .(H-rtificate  will  be  forwarded  bj* 
the  applicant's  iiiiiuedlate  commanding?  officer  directly  to  The  Adjutant  General 
of  the  Army.  Discharge  certificates  must  not  be  forwarded  to  the  War  De- 
partment in  correspondence  unless  called  for." 

Adjutant  General's  Oftlce  Form  No.  638  is  In  effect  a  certificate  of  discharge, 
and  while  the  form  is  new,  having  come  Into  use  on  June  4,  1918,  and  after 
the  adoption  of  Army  Regulations,  151,  still,  the  provisions  of  this  regulation 
will  govern;  issuance  of  duplicate  certificates  of  discharge  must  be  made  In 
conformity  with  said  paragraph. 


GOYERNMENT  AGENCIES:  Status  of  Railroad  AdminiBtration. 

The  Railroad  Administration  is  to  be  regarded  as  an  agency  of  the  General 
Government,  and  not  as  a  private  corporation,  In  transactions  between  it  and 
the  War  Department.  (30  Stat.  610,  045;  President's  proclamation  of  Dec. 
1>6,  1917.) 

031.4. 

War  Department,  J.  A.  G.  O.,  September  20,  1918.— To  The  Adjutant 
General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  submits  to  this 
oflfice  for  remark  and  recommendation,  papers  with  regard  to  the  status  of 
the  Railroad  Administration. 

"  The  particular  question  Involved  is  whether  the  Railroad  Administration 
is  to  be  regarded  as  a  department  of  the  (Jeneral  Government  or  a  private 
corporation  in  transactions  between  the  War  Department  and  it." 

2.  Concretely,  the  question  arises  in  certain  negotiations,  as  evidenced  by 
the  corresi)ondence  attached  to  the  papers  submitted,  between  the  "shipping 
control  committee"  and  the  "embarkation  service"  relative  to  "the  rate  of 
hire  to  be  paid  by  the  War  Department  to  the  Railroad  Administration  for 
the  use  of  the  steamship  Cherokee  in  transporting  negi'o  laborers  from  Nassau, 
Bahama  Islands,  to  Charleston,  S.  C." 

3.  Congress,  by  joint  resolution,  bearing  date  of  April  6,  1917,  authorized 
and  directed  the  President  "to  employ  the  entire  naval  and  military  forces 
of  the  United  States  and  the  resources  of  the  Government  to  carry  on  war 
agjiinst  the  Imperial  German  Government." 

Section  1  of  the  act  approved  August  29,  1916  (39  Stat.  619,  645).  entitled 
"An  act  making  appropriations  for  the  support  of  the  Army  for  the  fiscal 
year  ending  June  30,  1917,  and  for  other  purposes,"  empowered  the  President, 
in  time  of  war,  through  the  Secretary  of  War,  to  take  possession  and  assume 
control  of  any  system  or  systems  of  transportation,* or  any  part  thereof,  and' 
to  utilize  the  same,  to  the  exclusion  as  far  as  may  be  necessary  of  all  other 
trafllc  thereon,  for  the  transfer  or  transportation  of  troops,  -war  material,  and 
equipment,  or  for  such  other  purposes  connected  with  the  emergency  as  may 
be  needful  or  desirable. 

4.  In  "  a  proclamation,"  dated  the  26th  day  of  December,  1917,  the  Prc^si- 
dent,  "  under  and  by  virtue  of  the  powers  vested  "  in  him  by  the  said  resolu- 
tion of  April  6,  1917,  and  a  joint  resolution  of  Congress  of  December  7,  1917, 
declaring  the  existence  of  a  state  of  war  between  the  United  States  and  the 
Imperial  and  Royal  Austro-IIungarian  Government,  took  po.ssegsion  and 
assumed  control,  at  noon  on  the  2Sth  day  of  December,  1017,  "  through  the 
Secretary  of  War,  *  ♦  *  of  each  and  every  system  of  transportation  and 
the  appurtenances  thereof  located  wholly  or  in  part  within  the  boundaries  of 
the  continental  United  States  and  consisting  of  railroads,  and  owxed  or  con- 
trolled systems  of  coastwise  and  inland  transportation,  engaged  in  general 
transportation  ♦  ♦  ♦  to  the  end  that  such  systems  of  transportation  be 
utilized  for  the  transfer  and  transportation  of  troops,  war  material  and 
equipment,  to  ♦  ♦  ♦  be  operated  and  utilized  in  the  performance  of  such 
other  services  as  the  national  Interest  may  require.    *    *     • 

"  Possession,  control,  operation,  and  utilization  of  such  transportation  sys- 
tems ♦  *  *  shall  be  exercise<l  by  and  through  William  G.  McAdoo,  who  is 
hereby  apjjointed  and  designated  Director  General  of  Railroads." 

The  proclamation  further  announced  that — 

"  So  long,  and  to  such  extent  as  the  Director  General  shall  determine " 
he  may  "  perform  the  duties  impi)se<l  upon  him  ♦  ♦  ♦  through  the  Board  of 
Directors,  Receivers,  oflicers,  and  employees  of  said  systems  of  transiwrtatiou." 
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It  was  furthermore  in  siilcl  proclamntion  doclnred: 

Such  systems  of  transportatioif  shall  remain  subject  to  all  existing  statutes 
and  orders  of  the  Interstate  Commerce  Commission  until  and  except  so  far 
as  said  director  shall  from  time  to  time  otherwise  by  general  or  special  orders 
determine. 

5.  It  is  therefore,  In  the  light  of  the  foregoing  legislation  and  executive  net 
thereunder,  the  opinion  of  this  office  that  the  Railroad  Administration  is  to  be 
regarded  as  an  agency  of  the  General  (Jovernment  and  not  as  a  private  cor- 
poration, in  transactions  between  it  and  the  War  Department. 


OFFICE:  Appointment  and  Confirmation  after  Age  Limit  Good. 

A  first  lieutenant  had  not  reached  the  maximum  age  limit  for  eligibility  to 
appointment  at  the  time  when  his  nomination  was  prepared  for  submission  to 
the  Senate,  but  did  reach  the  maximum  age  before  his  confirmation  by  the  Sen- 
ate. The  appointment  vested  In  him  a  right  of  office  as  soon  as  the  appointing 
power  duly  designated  him,  subject  to  the  consent  of  the  Senate,  as  the  person 
to  fill  the  office.  The  due  execution  of  his  commission  rendered  Ids  appointment 
complete  and  the  commission  evidencing  It  should  be  delivered. 

September  20,  1918. 

210.1. 

[Memorandum  for  the  AsslstaQt  Chief  of  Staff.] 

Subject:  Wiiether  a  commission  can  be  legally  issued  to  Clarence  Mifhuel 
Hyland. 

L  The  facts  as  disclosed  by  the  papers  submitted  are,  briefly,  as  follows: 
Clai'ence  Michael  Hyland  reached  the  age  of  32  yeare  on  August  12,  1918.  His 
nomination  for  his  appointment  as  first  lieutenant.  Medical  Corps,  was  prepared 
on  July  24,  1918,  but  was  not  submlttoil  to  the  Senate  until  August  22,  1918. 
Mr.  Hyland  was  confirmed  August  24,  1918,  and  his  commission  was  duly  signed 
August  28,  1918. 

2.  The  provision  of  the  act  of  August  29,  lOlG  (39  Stat.  619,  640),  affecting 
Mr.  Hyland,  reads  as  follows : 

"After  January  1,  1918,  the  maximum  age  limit  for  ellgiblity  to  appointment 
of  first  lieutenants  in  the  Medical  Department  of  the  Army  shall  be  32  years." 

3.  From  the  facts  reclttni.  It  is  apparent  that  at  the  time  the  nomination  of 
Mr.  Hyland  was  T)repared  for  his  appointment  as  first  lieutenant,  Medical  Corps, 
1.  e.,  July  24,  1918,  he  had  not  reacheil  the  maximum  age  limit  of '32  years,  but 
at  the  time  of  his  confirmation  by  the  Senate  on  August  24, 1918,  he  had  reached 
the  maximum  age  limit,  and  hence  the  question  is  presented,  whether,  under 
tlie  provision  abovQ  quoted,  liis  commission  signed  August  28,  1918,  should  issue 
to  him. 

4.  The  commission  should  issue  for  the  rea.son  that  the  appointment  of  IJeut. 
Hyland  vested  in  him  a  right  of  office  as  soon  as  the  appointing  power  duly 
designated  him  with  the  consent  of  the  Senate  as  the  person  to  fill  the  office. 
There  then  existed  no  authority  to  rescind  or  to  revoke  nor  could  lileut.  Hyland 
be  removed,  except  for  cause,  and  then  conformable  to  the  procedure  prescribed 
by  section  9.  act  of  May  18,  1917  (40  Stat.  70,  82),  wherein  the  President  is 
given  authority  to  discharge  any  officer  for  any  cause  which,  in  his  judgment, 
will  promote  the  public  service. 

5.  It  Is  therefore  the  opinion  of  this  office  that  the  nomination  and  confir- 
mation by  the  Senate  of  Lieut.  Hyland  as  a  first  lieutenant,  Medical  Corps,  and 
the  due  execution  of  his  commission  rendered  his  appointment  complete,  and 
that  the  commission  evidencing  the  same  should  be  delivered. 


PAY  AND  ALLOWANCES:  hongeifiij  Pay;  HaTfaiian  SerTice. 

National  Guard  service  in  and  for  Hawaii  prior  to  July  8.  1898,  Is  not  to  be 
included  In  computing  longevity  pay  under  the  act  relating  to  **  longevity  and 
continuous-service  pay,"  July  9,'  1918  (40  Stnt.  84.'>,  875).  The  Hawiian  Islands 
were  not  acquired  by  the  United  States  until  July  7,  1898,  and  were  entirely 
independent  until  so  acquired. 
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241.1. 

War  Department,  J.  A.  G.  O.,  September  20,  191S.— To  The  Adjutant  General. 

L  In  the  pjipers  presented  by  The  Adjutant  General,  an  opinion  is  requested 
upon  two  proijositions :  (1)  Whether  or  not  military  ser>iee  performed  In 
Hawaii  previous  to  the  date  of  annexation  can  be  Included  as  previous  service 
in  an  officers'  record  of  services  as  If  performed  in  the  United  States,  and  (2) 
whether  such  Hawaiian  services  may  be  included  "  under  the  act  of  longevity 
and  continuous  service  iMiy,"  act  of  July  9.  1918  (40  Stat.  845,  8T5). 

2.  Tlie  service  recoi-d  of  Capt.  Arthur  Coyne,  Ordnance  Coi*pfi,  in  tlie 
National  Guard  of  Hawaii,  whkfli  accompanied  the  papers  submitted,  shows, 
among  other  things,  that  Capt.  Coyne  was  commissioned  first  lieutenant.  Com- 
pany E,  January  31,  1893;  retired  as  captain,  November  15,  1898  (S.  O.  No.  33, 
W.  D.  1918). 

There  are  no  precedents  that  this  office  has  been  able  to  discover  determina- 
tive of  the  questions  here  involved,  but  there  are  certain  analogies  that  justify 
the  view  hereinafter  expressed. 

3.  The  Hawaiian  Islands  were  acquired  by  tlie  United  States  under  an  act  of 
Congress  approved  July  7,  1898  (30  Stat.  75U),  which  said  act,  among  other 
tilings,  declared  that  tlie  islands  were  to  be  known  as  the  **TeiTitory  of 
Hawaii." 

On  August  12,  1898,  the  transfar  of  the  sovereignty  of  the  Hawaiian  Islands 
to  the  United  States  of  America  was  effected.  Prior  to  1893  the  firovernment  was 
monarchic  and  at  the  time  of  her  deposition  Liliuokalani  was  queen.  On  Jan- 
uary 17,  1^3,  the  monarchy  was  overthrown  and  a  provisional  government, 
consisting  of  a  council  of  five,  was  created,  and  thereafter,  and  on  July  4,  1899, 
Hawaii  was  converted  Into  a  Reimbllc,  and  was  governed  independently  until,  as 
hereinbefore  stated,  annexed  to  the  United  States. 

•  4.  In  the.se  circumstances  it  is  obvious  that  National  Guard  service  per- 
formed by  Capt.  Coyne  in  and  for  Hawaii  prior  to  July  8,  1898,  was  not  service 
performed  for  and  in  behalf  of  the  United  States,  and  it  is,  therefore,  the  opin- 
ion of  this  office  that  such  previous  service  can  not  be  included  in  Capt.  Coyne's 
record  of  service  or  under  the  "  act  of  longevity  and  continuous-service  i>ay," 
supra. 

PAT  AND  ALLOWANCES:  Longevity  Pay;  National  Guard  Service;  0.  0. 
No.  78,  W.  D.  1918. 

Officers  in  the  Army  of  the  United  States,  excepting  those  In  the  Regular 
Army,  are  entitled  to  count  their  services  in  the  National  Guard  In  comput- 
ing longevity  pay.  General  Orders,  No.  73,  War  Department,  1918.  Is  not  opera- 
tive to  incorporate  the  officers  of  other  forces  into  the  Regular  Army  so  as  to 
bring  them  within  the  exception  contained  in  the  above-quoted  provision  of  the 
act  of  July  9,  1918  (40  Stat.  845,  875).  The  Regular  Army  still  exists,  although 
not  separately  designated,  as  one  branch  of  the  United  States  Army;  and  the 
fact  that  all  officers  of  the  Army  are  slmi^ly  designated  as  officers  of  the  United 
States  Army  can  not  operate  to  affet-t  the  rights  of  pay  to  which  an  officer  Is  en- 
titled under  said  act  by  reason  of  his  status  as  an  officer  of  "  forces  of  the 
Army  of  the  United  States  other  than  the  Regular  Army." 

241.1. 

War  Department,  J.  A.  G.  O.,  September  20,  1918.— To  The  Adjutant  General. 

1.  The  question  raised  by  Capt.  Myron  J.  Rockwell,  Twenty -second  Infantry, 
September  4,  1918,  is  whether  the  provisions  of  General  Orders,  No.  73,  War 
Department,  3018.  requiring  all  officei-s  of  the  Army  to  be  designated  simply 
as  officers  of  the  **  United  States  Army  "  have  the  effect  to  give  longevity  pay 
for  National  Guard  ser^ice  to  an  officer  "  who  is  now  holding  a  commla.slon 
In  what  was  previously  the  Regular  Army"  under  the  following  provisions 
of  the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  875)  : 

"  The  officers  and  enlisted  men  of  the  forces  of  the  Army  of  the  Ignited  States 
other  than  the  Regular  Army  who  have  had  servh'e  in  the  National  (Juard  and 
Organized  Militia  of  any  State,  Territory,  or  District,  but  who  have  entered 
the  service  In  the  forces  of  the  Army  of  the  United  States,  otherwise  than 
thnnigh  draft  under  the  provisions  of  section  111  of  the  act  of  June  3,  1916, 
known  as  the  national -defense  act,  shall  be  upcm  the  same  footing  as  to  pay 
and  allowance  as  the  members  of  said  forces  who  were  drafted  under  tlio 
provisions  of  said  section.* 


>f 
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2.  It  is  clear  thnt  this  question  nmst  he  answered  in  the  negative.  In  the 
opinion  of  this  office,  printed  below,  in  the  case  of  Ralph  L.  Byrnes,  Medical 
Coi-ps,  on  the  question  of  the  operation  of  said  General  Order  No.  73  with 
respect  to  the  pay  status  of  officers  under  the  above-quoted  provision  of  the 
act  of  July  9,  1918,  supra,  it  was  said: 

"  This  office  concurs  in  the  view  of  the  Acting  Quartermaster  General.  The 
general  order  referred  to  is  not  oi)erative  to  incorporate  the  officers  of  other 
forces  into  the  Regular  Army  so  as  to  bring  them  within  the  exception  con- 
tained in  the  above-quoted  provision  of  the  act  of  July  9,  1918.  The  Regular 
Army  still  exists,  although  not  separately  designated,  as  one  branch  of  the 
United  States  Army;  and  the  fact  that  all  officers  of  the  Army  are  simply 
designated  as  officers  of  the  United  States  Anny  can  not  operate  to  affect  the 
rights  of  pay  to  which  an  officer  is  entitled  under  said  act  by  reason  of  his 
status  as  an  officer  of  "  forces  of  the  Army  of  the  United  States  other  than 
the  Regular  Army." 

War  Department,  J.  A.  G.  0.,  September  18,  1918.— To  The  Adjutant  General. 

1.  Opinion  is  requested  by  the  Acting  Quartermaster  General,  September 
11,  1918,  in  the  case  of  Maj.  Ralph  L.  Byrnes,  Medical  Corps,  an  officer  w^ho 
has  had  over  five  years'  service  in  the  National  Guard  of  Utah  and  of  Iowa, 
on  the  question  whether  he  is  entitled  to  count  his  National  Guard  service  in 
computing  longevity  pay.  The  question  arises  out  of  the  provision  of  General 
Orders,  No.  73,  War  Department,  1918,  changing  the  designation  of  all  officers 
of  the  Army  so  that  they  will  be  designated  simply  as  oflEicers  of  the  "  United 
States  Army,"  and  the  provisions  of  the  Army  appropriation  act  of  July  9, 
1918  (40  Stat.  845,  875),  reading  as  follows: 

"  That  officers  and  enlisted  men  of  the  forces  of  the  Army  of  the  United  States 
other  than  the  Regular  Army  who  have  had  service  in  the  National  Guard  and 
Organized  Militia  of  any  State,  Territory,  or  District,  but  who  have  entered  the 
service  In  the  forces  of  the  Army  of  the  United  States,  otherwise  than  through 
draft  under  the  provisions  of  section  111  of  the  act  of  June  3,  1910,  known  as  the 
national-defense  act,  shall  be  upon  the  same  footing  as  to  pay  and  allowance 
as  the  members  of  said  forces  who  were  drafted  under  the  provisions  of  said 
section." 

2.  The  Acting  Quartermaster  General,  in  submitting  the  question,  expresses 
the  opinion  that  the  general  order  referred  to  **  does  not  oi^erate  to  affect  tlie 
rights  of  pay  to  which  officers  were  entitled  under  their  original  commission 
before  their  designation  as  officers  of  the  *  United  States  Army  *  became  effec- 
tive." This  office  concurs  in  the  view  of  the  Acting  Quartermaster  General. 
The  general  order  referred  to  is  not  operative  to  incorporate  the  officers  of 
other  forces  into  the  Regular  Army  so  as  to  bring  them  within  the  exception 
contained  in  the  above-quoted  provision  of  the  act  of  July  9,  1918,  supra. 
The  Regular  Army  still  exists,  although  not  separately  designated,  as  one 
branch  of  the  United  States  Army;  and  the  fact  that  all  oflScers  of  the  Army 
are  simply  designated  as  officers  of  the  United  States  Army  can  not  operate 
to  affect  the  rights  of  pay  to  which  an  officer  is  entitled  under  said  act  by 
reason  of  his  status  as  an  officer  of  "  forces  of  the  Army  of  the  United  States 
other  than  the  Regular  Army." 

PUBLIC  PBOPERTT:  Sale  of  Commissary  Supplies  to  Ciyiliang. 

The  appropriation  act  for  the  support  of  the  Army  (40  Stat.  845,  850)  pro- 
vides that  "  the  President  be,  and  he  hereby  is,  authorized,  through  the  head 
of  any  executive  department,  to  s^ll,  upon  such  terms  as  the  head  of  such  de- 
partment shall  deem  expedient,  to  any  person,  *  ♦  ♦  corporation,  ♦  ♦  • 
any  war  supplies,  material  and  equipment,  and  any  by-products  thereof, 
♦  *  ♦  which,  during  the  present  emergency,  may  have  or  may  hereafter  be 
purchased,  ♦  ♦  ♦  by  the  United  States."  Under  the  above  act  there  could 
be  no  legal  objection  to  authorizing  the  sale  of  subsistence  supplies  to  civilian 
employees  living  with  their  families  on  a  Government  reservation  **  during  the 
present  emergency."    (Aug.  30,  1918,  Ops.  J.  A.  G.  antCy  p.  718.) 

400.32. 

War  Department,  J.  A.  G.  O.,  September  20,  1918.— To  The  Adjutant  General. 

1.  There  is  referretl  to  this  ofl^ce  for  remark  the  question  whether  civilians 
living  on  a  reservation  are  allowed  to  purchase  commissary  supplies  unless 
directly  employed  with  the  Army. 
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2.  An  agent  for  the  Santa  Fe  Railroad  at  Camp  itearny,  Calif.,  under  date  of 
September  5,  1918,  states,  In  substance,  that  railroad  employees  working  at  that 
station  and  living  with  their  families  on  the  reservation  have  had  the  privilege 
of  purchasing  commissary  supplies,  but  tlmt  said  privilege  has  been  discon- 
tinued; that  at  present  there  are  14  of  their  employees  living  on  said  reserva- 
tion and  it  Is  a  great  hardship  for  them  to  go  to  San  Diego,  17  miles  distant, 
for  all  their  necessary  supplies,  or  for  them  to  keep  a  stock  of  all  suah 
su]>plies  on  hand. 

3.  The  officer  in  charge  of  subsistence  division  at  Camp  Kearny  recommends 
that  the  application  of  the  agent  of  the  Santa  Fe  Railroad  Co.,  at  that  place, 
be  disapproved  on  the  ground  that  there  Is  no  authority  at  law  or  regulations 
known  to- said  officer  to  allow  said  request. 

4.  The  appropriation  act  for  the  support  of  the  Army  (40  Stat.  845,  849), 
provides,  under  paragraph  "  Sale  of  war  supplies,"  "  That  the  President  be, 
and  he  hereby  is,  authorized,  through  the  head  of  any  executive  department,  to 
sell,  upon  such  terms  as  the  head  of  such  department  shall  deem  expedient, 
to  any  person,  ♦  ♦  ♦  corporation,  •  •  •  any  war  supplies,  material 
and  equipment,  and  any  by-products  thereof,  ♦  *  ♦  which,  during  the 
present  emergency,  may  have  or  may  hereafter  be  purchased,  ♦  *  ♦  by  the 
United  States." 

In  view  of  this  statute,  this  office  held,  August  30,  1918  (Ops.  J.  A.  G.  ante, 
p.  718),  in  a  similar  case  that  there  was  "no  legal  abjection  to  authorizing 
the  sale  of  subsistence  supplies  ♦  ♦  ♦  for  civilian  employees  at  Watervliet 
Arsenal."  In  the  case  under  consideration  there  is  no  legal  objection  to  grant- 
ing this  request  for  a  period  *'  during  the  present  emergency."  The  situation  of 
Camp  Kearny,  as  described  in  these  papers,  would  clearly  justify  the  granting 
of  the  desired  authority. 


BANK:  Effect   of   General   Orders,  No.    73,  War   DcpartmeBt,   1918,    on 
Artieles  of  War  119. 

No  conflict  exists  between  the  one  hundred  and  nineteenth  article  of  war  and 
General  Orders,  No.  73,  War  Department,  1918.  This  general  order  shows  on 
its  face  that  its  purpose  was  to  consolidate  the  several  components  of  which  the 
Anny  of  the  United  States  was  comix)sed  Into  one  composite  whole,  thus  ob- 
viating the  necessity  of  perpetuating  distinctions  based  upon  the  sources  from 
which  officers  or  men  were  drawn.  The  purpose  of  General  Orders,  No.  73, 
War  Department,  1918,  was  not  to  make  any  change  in  the  relative  rank  of 
officers  as  specified  in  the  one  hundred  and  nineteenth  article  of  war.  (Ops. 
J.  A.  G.  210.3,  Aug.  19,  1918.) 

September  20,  1918. 

210.7. 
Fi-om :  Judge  Advocate  General  of  the  Army. 
To :  Judge  Advocate,  Port  of  Embarkation,  Hoboken,  N.  J. 
Subject:  Requesting   information    concerning   General    Orders,    No.    73,    War 

Department,  1918. 

Three  requests  have  been  presented  for  information:  (1)  Whether  there  has 
been  any  ruling  of  the  Judge  Advocate  General  on  questions  of  relative  rank 
and  precedence  since  the  promulgation  of  General  Orders,  No.  73,  War  De- 
partment, 1918.  (2)  The  authority  upon  which  General  Orders,  No.  73,  rests. 
(3)  The  basis  on  which  General  Orders,  No.  73,  is  reconciled  to  Articles  of 
War  119  and  Army  Regulations  10  and  11. 

It  win  serve  the  purpose,  both  of  briefness  and  of  clarity,  to  answer  the 
third  question  first,  since  there  appears  to  exist  In  the  mind  of  the  judge  ad- 
vocate of  the  Port  of  Embarkation,  Hoboken,  N.  J.,  an  Impression  that  General 
Orders,  No.  73,  War  Department,  1918,  is  determinative  of  relative  rank,  and  It 
would  further  appear,  from  his  communication,  that,  in  the  case  to  which  he 
makes  si)ecific  reference,  General  Orders,  No.  73,  supra,  was  regarded  as  ap- 
plicable to  the  situation  which  arose  between  a  major  from  civil  life,  conunls- 
sloned  in  the  Reserve  0)rps,  and  a  captain  of  the  Regular  Army  holding  a 
temporary  majority  In  the  Regular  Army  junior  in  date  to  that  of  the  major 
of  the  Reserve  Corps. 

General  Orders,  No.  73,  War  Department,  "shows  upon  its  face  that  its 
pui-pose  was  to  consolidate  the  several  components  of  which  the  Army  of  the 
United  States  was  composed  into  one  composite  whole,  thus  obviating  the 
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necessity  of  perpetuating  distinctions  based  upon  the  sources  from  whlcli 
officers  or  men  were  drawn.  *  *  ♦  It  appears  that  the  purpose  of  the 
oixler  was  not  to  make  any  clmngo  in  tli«  existing  ^Military  EartabHshment  be- 
yond that  wJiU'h  was  found  to  l)e  necessary  in  order  to  bring  about  homo- 
geneity of  action,  function,  and  purpose  duiing  the  pi-esent  emergency."  (Ops. 
J.  A.  G.  210.3,  Aug.  19,  1918. ) 

It  Is  accordingly  unnecessary  to  reconcile  this  order  with  the  one  hundred 
and  nineteenth  article  of  war,  since  bet\veen  the  two  tliere  exists  no  conflict. 

In  view  of  the  fact,  therefore,  tluit  as  General  Orders,  No.  T3,  War  Depart- 
ment, 1918,  is  not  In  conflict  with  the  one  hundred  and  nineteenth  article  of  war 
it  becomes  unnecessary  to  answer  questions  (1)  and  (2),  respectively. 


SELE€TITE  DBAFT  ACT:  Diteiiarfre  of  Soldier  Beeavse  of  Depeadents. 

A  soldier  legally  inducted  into  the  service  may  be  discharged  on  the  ground 
of  dei^endency  If  the  case  he  thoroughly  inrestlgated  and  the  evidence  pro- 
duced slimvs  that  actual  suffering  exIstB  or  will  result  by  reason  of  his  detention 
in  the  service.  Authority  for  su<rh  a  discharge  Is  provi<led  In  a  oomniuiiica- 
tion  from  The  Adjutant  General  of  the  Army,  dated  January  22,  1918,  addressed 
to  the  commanding  generals  of  all  departments  and  certain  other  cotnroanding 
generals.  Pi-evious  to  De<»ember  15,  1917,  Compiled  Rulings  of  Provost  Marslial 
General  No.  12,  paragraph  (m),  September  27,  1917.  governed  snch  a  case,  but 
this  rule  or  r^uiation  and  all  preexisting  rules  relating  to  such  cases  were 
rescinded  and  repeaU^i  by  Selective  Service  Kegulaiions,  first  edition,  sec.  3, 
p.  4  (Ops.  J.  A.  G.  324.72.  Nov.  22,  191T). 

220.8. 

War  Department,  J.  A,  G.  O^  September  20,  1918.— To  the  Chief  of  Embarka- 
tion. 

1.  The  preceding  indorsement  submits  a  request  for  "remark"  on  the  appli- 
cation of  Pvt.  EL.  Company  54,  of  the  Fourteenth  Battalion,  at  Camp  Syracuse, 
N.  Y..  for  dlschai-ge  on  the  ground  of  dependents. 

2.  In  the  tenth  indorsement  there  is  contained  the  following  statement  on  the 
part  of  Capt.  James  Robinson,  Quartei'master  C'orps,  ccrnimanding: 

"In  consideration  of  tlie  statements  presente^l  by  Pvt.  H.,  requesting  a  dis- 
charge from  the  United  States  Army,  will  say  that  I  believe  that  Pvt.  H.  fdiould 
be  grante<l  a  discharge.  He  was  dmfted  into  the  serNi<:-e  as  a  Class  I-A  man. 
From  the  evHlenoe  he  h^s  ^rrewnted  I  am  of  the  opinion  that  Pvt.  H.  wjis  not 
rated  as  he  should  have  been  when  inducted  Into  the  service.** 

Tills  recommendation  was  forwarde<l  to  the  <H9mmafuliiig  oflScer  of  the 
expeditionary  depot  at  Philadelpliia,  Pa.,  who  in  turn  forwarded  it  to  tlie 
Chief  of  Embarkation  Service,  Washington,  D.  C,  **  recommending  favorable 
consideration  if  same  is  not  inconsistent  with  the  provi^ons  of  the  selective- 
draft  act  and  regulationa  ls«ied  pursuant  tiiereto/* 

3.  Aofompanying  the  papers  is  a  letter  from  FvL  H.  of  date  of  August  20, 
1918,  to  The  Adjutant  (ieneral.  wherein  he  states  that  he  had  beeii  "engaged 
in  railroading  for  the  j^st  11  years  and  at  the  time  of  bein^  drafted  was  ein- 
pioye<l  by  tlie  Wheeling  &  Lake  Erie  Itailroad  Ck).  Result  of  examination 
sliows  that  I  will  be  put  into  Class  <'.  In  viow  of  the  fact  that  I  was  employed 
at  necessary  war  work,  and  exi^cling  a  new  baby  and  liave  two  other  children 
to  8*ipport,  together  with  my  wife,  and  no  other  income,  and  believing  that  I 
could  serve  my  country  just  as  well  in  my  old  position  and  provide  for  my 
faniHy,  I  trust  that  you  will  give  this  your  earnest  consideration." 

Tltere  are  twx>  supporting  aflidavits,  one  of  Pvt.  H.,  verified  on  Sei>tember  13, 
ISXiS,  and  the  otiier  of  his  wife,  Anna  II.,  verified  August  24,  1018,  which  last- 
mentioned  affidavit  is  ad^^pted  under  oath  by  the  mother  of  Pvt.  H. 

In  substance,  the  alMavit  of  Pvt.  H.  sets  out  that  lie  is  married,  witli  a  wife 
ami  two  ciiiklren  of  8  and  14  years  of  age,  respectively',  and  that  his  wife  is 
exi)ecting  shortly  to  be  the  mother  of  a  tiiird  child.  It  is  furtiier  averred  that 
at  the  date  of  said  affidavit  liis  family  was  l>eing  cavetX  for  by  hijs  -ste|)ffitlier, 
"  wlio  was  scarcely  able  to  support  his  own  family,'  and  coucluxles  witli  the 
averment  that  "  he  has  no  mon«\y  to  meet  coniini?  expenses." 

The  aififlavlt  of  tl>e  wife  sets  out  tlu»  marTini:e  on  January  24,  1918;  tliat  at 
tlie  time  thereof  Pvt.  H.  was  a  widower  and  fatlier  of  two  children  of  the  ages 
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of  8  and  14  years,  respectively;  that  the  affiant  experts  shortly  to  become  a 
motlter ;  aud  that  her  husband  is  the  "  sole  and  only  support  of  affiant  and  said 
children."  She  addij  that  slie  is  **  unable  to  maintain  and  support  herself,  he- 
cause  of  her  pliysical  condition,"  and  that,  furthermore,  she  will  be  unable  to 
meet  the  expen.ses  incurred  from  the  allowance  provided  for  her  by  her  husband 
in  the  military  service.  She  concludes  with  the  furtlier  averment  that  the 
**  affidavit  is  made  for  the  purpose  of  obtaining  exemption  of  said  soldier,  that 
he  may  return  home,  where  he  can  obtain  employment  and  secure  good  wae  v'^ 
and  maintain  and  support  affiant  and  hiB  two  children  and  Iveep  them  from 
being  a  charge." 

4.  The  selective-draft  act  of  May  18.  1917  (40  Stat.  76,  79),  in  .section  4 
thereof,  provides  for  the  creation  l)y  tlie  President  of  local  boards,  with  powe/ 
In  their  resi>ective  Jurisdictions  to  hear  and  determine  certain  questions  of 
exemption  under  the  act.  In  the  same  section  the  President  is  also  empowered 
to  create  district  boards  who  shall  have  power  to  review  on  appeal}  and  affirm, 
modify,  or  revise  any  decision  of  any  local  board.     (Id.  79,  80.) 

Indeed,  it  is  clear,  upon  the  face  of  the  act,  that  the  decision  of  the  district 
boards  shall  he  final,  except  that,  in  accordance  with  such  rules  and  regulations 
as  the  President  may  prescribe,  he  may  moilify  or  reverse  any  such  decision. 
{f(i.  80;  Sup.  Mil.  Laws,  1915,  sec.  1651.) 

5.  Until  December  15,  1917,  Compiled  Rulings  of  Provost  Marshall  General, 
No.  12,  paragraph  (m),  covered  completely  the  case  of  Pvt.  H.  Upon  the  last- 
mentioned  date,  however,  this  rule  or  regulation  and  all  preexisting  rules  were 
rescinded  and  repealed.  (S.  S.  R.,  1st  Ed.,  sec.  3,  p.  4;  Ops.  J.  A.  G.  324.72, 
Nov.  22,  1917.) 

Under  date  of  January  22,  1918,  The  Adjutant  General,  in  a  communication 
addressed  to — 

*^  The  commanding  generals  of  all  d<>partments;  the  commanding  generals 
of  all  divisions  stationed  within  the  United  States;  the  commanding  generals 
of  the  ports  of  embarkation ;  and  the  commanding  officers  of  Kelly  Field,  San 
Antonio,  Tex.,  and  Camp  Joseph  E.  Johnson,  Jacksonville,  Fla." 

Informed  them  that:  (a)  Within  their  respective  commands  they  had  "the 
authority  to  take  final  action  on  all  applications  tor  discharge  on  account  of 
dependent  relatives;  (ft) the  application  must  be  submitted  by  the  soldier  him- 
self, and  no  soldier  will  be  discharged  until  his  case  shall  have  been  tlioroughly 
Investigated  and  evidence  produc(Ml  to  show  that  actual  suiTering  exists  or 
will  result  by  reason  of  his  retention  in  the  service.  Sections  71  to  70,  Selective 
Service  Regulations,  flrst  edition,  will  be  considered  in  connection  with  inves- 
tigation of  such  cases;  (c)  in  this  connection  attention  was  Invited  to  section 
177  of  said  regulations,  (d)  These  instructions  are  applicable  to  all  soldiers 
in  the  service,  and  previous  instructions  conflicting  herewith  are  rescinded." 

6.  It  is,  therefore,  the  opinion  of  this  office  that  Pvt.  H.  having  been  legally 
inducted  Into  the  service,  may  be  discharged  under  the  authority  of  any  of 
tbe  commanding  officers  hereinbefore  designated,  within  their  respective  com- 
mands, after  his  case  has  been  **  tlioroughly  Investigated  and  evidence  pro- 
duced to  show  that  actual  suff'ering  exists  or  will  result  by  reason  of  his  reten- 
tion in  the  service." 

.  Hut  in  view  of  the  liberal  provisions  of  the  war  rislc  insurance  act  (40  Stat. 
398),  the  necessity  for  discliarge,  by  reason  of  the  existence  of  "actual  suf- 
fering "  now  or  in  the  future,  has  not,  in  the  opinion  of  this  office,  by  the  papers 
submitted,  been  establislied. 

TTABRISK  INSURANCE:  Act  Not  Retroactfye. 

An  enlisted  man  was  discharged  on  account  of  Injuries  to  his  foot  on  March 
14,  1917,  before  the  passing  of  the  war-risk  insurance  act  of  October  6,  1917. 
(40  Stat.  398.)  A  statute  must  be  taken  or  construed  as  prospective  unless  the 
language  Is  inconsistent  with  that  interpretation.  (Lew.  Suth.  Stat.  Const.,  2d 
ed.,  vol.  II,  sec.  335 ;  Black  on  Interpretation  of  T^iws,  2d  ed.,  p.  385. )  Pension 
laws  were  in  oi)eration  up  to  October  6,  3917.  On  June  27,  1918,  section  304, 
war-risk  insurance  act  (40  Stat  398,  407)  was  repealed  and  in  Uou  thereof  was 
enacted  the  vocational  rehabilitation  act.  (40  Stat.  617,  620.)  Neither  article 
III  of  the  act  of  October  G,  1917,  nor  the  act  of  June  27,  1918,  is  retroactive, 
and  the  man  liere  referred  to  is  not  eligible  for  comix^nsation  benefits  under 
either  act 
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004.6. 

War  Department,  J.  A.  G.  O.,  September  20,  1918.— To  The  Adjutant  General. 

1.  Complying  witli  your  request  for  the  opinion  of  this  office  as  to  wliether 
Clifton  V.  (Jregory,  a  disabled  soldier,  reenllsted  as  a  private  on  May  25,  1918, 
should  receive  the  pay  of  a  private  or  the  pay  of  a  sergeant  by  reason  of  the 
fact  that  he  held  that  rank  when  discharged  on  account  of  injury  to  his  foot, 
j'ou  are  advised  as  follows: 

2.  The  record  in  this  case  shows  that  Clifton  V.  Gregory,  a  fonner  soldiep 
of  the  Fourth  Missouri  Infantry,  National  Guard,  was  discharged  from  that 
regiment  on  the  surgeon's  certificate  of  disability  on  March  4,  1917,  on  account 
of  injuries  to  his  foot  received  while  in  Federal  service,  he  at  that  time  being 
first  sergeant,  Supply  Company.  On  May  25,  1918,  "  under  the  supposed  author- 
ity of  section  304,  war-risk  insurance  act"  (40  Stat.  398,  407),  he  reenllsted 
as  a  private.  The  question  presented  is  w^hether  this  soldier  Is  entitled  to  the 
pay  of  a  first  sergeant  from  the  date  of  his  second  enlistment  under  the  terms 
of  section  304,  war-risk  Insurance  act.  snpra.  that  being  his  rank  at  the  time 
of  his  discharge,  or  to  the  pay  of  a  private,  his  rank  since  reenllstment. 

3.  This  case  can  not  possibly  come  under  the  provisions  of  section  304,  war- 
risk  Insurance  act,  supraj  by  reason  of  the  fact  that  this  act  was  not  approved 
until  October  6,  1917,  more  than  four  months  after  the  discharge  of  Sergt. 
(iregory  from  the  service.  Section  304  of  the  war-risk  insurance  act  is  not 
retroactive;  to  so  construe  it  would  be  to  open  the  floodgates  to  claims  for  in- 
juries suffered  by  soldiers  months  before  the  adoption  of  the  act. 

The  authorities  on  statutory  construction  all  concur  in  the  general  rule  that 
statutes  shall  not  be  construeil  as  retroactive  unless  from  the  language  used  it 
is  absolutely  clear  that  It  was  the  intention  of  the  legislature  to  make  the 
statute  retroactive : 

"  To  avoid  injustice  and  unconstitutionality  it  is  always  laid  down  as  a  rule 
of  construction  that  a  statute  is  to  be  taken  or  construed  as  prospective  unless 
its  language  Is  inconsistent  with  that  interpretation."  (Lew.  Suth.  Stat.  Const,- 
2d  ed.,  vol.  II,  sec.  335.) 

Numerous  cases  are  cited  in  support  of  the  above-quoted  rule:  "Except  in 
the  case  of  remedial  statutes  and  those  which  relate  to  procedure  in  the  courts, 
it  is  a  general  rule  that  acts  of  the  legislature  will  not  be  so  construed  as  to 
make  them  operate  retrospectively  unless  the  legislature  has  explicitly  declared 
Its  intention  that  they  should  so  operate,  or  unless  such  intention  appears  by 
necessary  implications  from  the  nature  and  words  of  the  act  so  clearly  as  to 
leave  no  room  for  a  reasonable  doubt  on  the  subject."  (Black  on  Interpretaticm 
of  Laws,  2d  ed.,  p.  385.)  This  rule  is  sustained  by  numerous  cases  cited  by 
the  author. 

In  Bulletin  No.  3,  Treasury  Department,  Bureau  of  War-Risk  Insurance, 
Division  of  Military  and  Nnval  Insurance,  the  same  being:  "Explanation  sub- 
mitted by  Hon.  Julius  W.  Mack,  of  the  provisions  of  the  military  and  naval  in- 
surance act,  presented  at  a  conference  of  the  oflflcers  and  enlisted  men  of  the 
Army  and  Navy,  held  in  Washington,  October  16,  17,  18,  1917,"  which  explana- 
tion according  to  an  indorsement  thereon,  signed  by  Wm.  C.  DeLancy,  Direc- 
tor of  the  Bureau  of  War-Risk  Insurance,  **  has  the  approval  of  the  Burea^i  of 
War-Risk  Insurance,"  and  which  by  further  indorsement  is  "Approved :  William 
G.  McAdoo,  Secretary  of  the  Treasury,"  is  found  Judge  Mack's  explanation 
of  that  phase  of  the  \var-risk  insurance  act  which  bears  upon  the  case  under 
consideration,  on  page  50  of  said  bulletin,  in  the  following  language : 

"  In  other  words,  the  pension  laws  are  In  operation  up  to  October  6,  the  date 
that  this  compensation  law  was  passed,  for  anything  that  happened  before  that 
Those  men,  how^ever,  who  are  permanently  or  totally  disabled,  or,  who  died 
between  April  6,  and  October  6,  get  this  ^25-monthly  insurance  as  an  additional 
allowance  to  them,  over  and  above  what  the  pension  laws  give ;  but  the  pension 
laws  and  the  gratuity  laws  were  in  full  force  up  to  October  6.  On  and  after 
October  6,  they  were  supplanted  by  this  law."  That  is,  the  w^ar-risk  insurance  • 
act. 

It  may  be  added  that  Judge  Mack  is  the  author  of  the  war-risk  Insurance  act 

On  June  27,  1918,  section  304  of  the  war-risk  insurance  act  was  repealed,  and 
in  lieu  thereof  was  enacted  the  vocational  rehabilitation  act  (40  Stat.  617). 
This  law  is  not  retroactive.  It  simply  takes  tlie  place  of  the  repealed  section 
and  enlarges  upon  it     Section  2  provides  in  part  as  follows : 

"  That  every  person  who  is  disabled  under  circumstances  entitling  him,  after 
discharge  from  the  military  or  naval  forces  of  the  United  States,  to  compensa- 
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tion  under  Article  HI  of  the  act  entitled,  "An  act  to  amend  an  act  entitled 
*  An  act  to  authorize  the  establishment  of  a  Bureau  of  War-Rlsit  luaurauce  In 
the  Treasury  Department^'  approved  October  six,  nineteen  hundred  nnd  seventeen, 
hereinafter  referred  to  as  'said  act,*  and  who,  after  his  dischai*ge,  In  the 
opinion  of  the  board,  Is  unable  to  carry  on  a  gainful  occupation,  to  j-esume  his 
former  occupation,  or  to  enter  apoii  some  other  occnpation,  or  having  resumed 
or  entered  upon  such  occiymtion.  Is  unable  to  continue  the  same  successfully, 
shall  be  furnished  by  the  said  l)oard,  where  vocational  rehabilitation  is  feasible, 
such  course  of  vocational  rehabilitation  as  the  board  shall  prescribe  and  provide." 

It  having  been  determined  that  Sergt.  Gregory's  case  does  not  come  within  the 
purview  of  section  804,  war-risk  insurance  act,  supra,  it  follows  that  it  can  not 
come  within  the  provisions  of  the  vocational  rehabilitation  act,  8upra,  for  in  the 
section  above  quoted  Is  found  this  language : 

"  That  every  person  who  Is  disabled  undc^  circumstances  entitling  him,  after 
discharge  from  the  military  or  naval  service  of  the  United  States,  to  compensa- 
tion under  Article  III  of  the  war-risk  insurance  act — " 

Then  a  soldier  to  be  eligible  for  the  benefits  of  the  vocational  rehabilitation 
act  must  have  been  eligible  for  the  benefits  of  section  304  of  the  war-risk  insur- 
ance act  before  Its  repeal. 

4.  It  is  the  opinion  of  this  ofllce  that  Pvt.  Gregory  can  not  draw  the  pay  of 
a  sergeant  from  May  25,  1918,  the  date  of  his  last  enlistment,  that  he  should 
be  discharged  from  the  service,  unless  it  is  desired  to  keep  him  in  the  service 
on  the  status  of  any  other  private  soldier  and  that  his  sole  right  to  relief  or 
compensation,  if  he  has  any,  lies  with  the  Pension  Bureau. 


CLAIMS:  Land  Damage;  Bange  Appropriation. 

Compensation  for  the  use  of  land  taken  for  a  practice  range,  to  be  paid  out 
of  the  appropriation  applicable  to  the  payment  of  rent  for  land  used  for  such 
ranges,  act  of  July  9, 1918  (40  Stat.  845,  864),  may  be  based  on  the  value  of  the 
use  of  the  land  for  pasture  of  cattle.  No  allowances  should  be  made  for 
•*  forced  sales  "  of  hogs,  horses,  wood,  and  the  like,  as  the  same  are  too  remote. 
(1  Sutherland  Damages,  4th  ed.  170, 182.) 

153. 

War  Department,  J.  A.  G.  C,  September  21,  1918.— To  the  Chief  of  Staff. 

1.  These  papers  present  the  question  out  of  what  appropriations  can  the 
compensation  for  rental  of  3.118  acres  of  land,  including  damages  to  the  land, 
crops,  etc.,  be  paid.  The  right  to  use  and  occupy  this  land  was  obtained  by  the 
United  States  for  an  artillery  range  at  Gamp  Custer,  and  abandoned  for  such 
purpose  after  about  four  months'  use. 

2.  The  claims  for  rental  and  damage  to  the  land,  and  also  for  damages  suf- 
fered by  its  owners  by  reason  of  the  use  and  occupation  of  their  land  as  an 
artillery  range  have  been  Investigated,  and  the  amount  agreed  to,  except  In 
one  instance,  and  the  aggregate  is  $17,453.36.  If  these  claims  had  been  deter- 
mined upon  correct  principles  of  law,  they  appear  to  be  ready  for  settlement. 
However,  after  an  examination  of  the  papers,  this  office  Is  of  the  opinion  that 
the  allowance  to  various  owners  of  certain  amounts  as  damages  caused  by 
•*  forced  sales "  of  hogs,  horses,  team,  cows,  and  cordwood  is  not  proper.  As 
viewed  by  this  office,  such  claims  for  damages  are  too  remote  and  speculative 
and  fall  under  the  familiar  rule  of  law  that  "  remote  or  speculative  damages, 
although  susceptible  of  proof  and  deducible  from  the  nonperformance,  are  not 
allowed."  (1  Sutherland  Damages,  4th  ed.  pp.  170-182.)  These  Items  of  dam- 
age should  be  eliminated  before  these  claims  are  paid. 

3.  In  the  opinion  of  this  office  all  of  these  claims,  when  the  amounts  are 
properly  determined,  are  payable  out  of  the  Army  appropriation  "  Shooting 
gal'eries  and  ranges"  (40  Stat.  845,  864),  which  appropriation  covers  the  rental 
of  land. 

TTARRISK  INSURANCE:  Insanity;  gnieide;  Line  of  Baty. 

A  soldier  on  a  furlough  committed  suicide  while  mentally  Irresponsible.  His 
death  should  be  regardiid  as  in  the  line  of  duty  and  not  due  to  his  own  willful 
misconduct. 

116749'— 10 61 
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220.4. 

War  Department.  J.  A.  O.  O.,  September  21,  l»18.-~To  The  Adjutant  OeneraL 

1.  By  the  preceding  indorsement.  The  Adjutant  General  requests  an  ex- 
pression of  opinion  as  to  whether  or  not  the  death  of  Pvt.  F.,  Ambulaaoe  Com- 
pany 82,  Medical  Department,  should  be  regarded  as  in  line  of  duty  and  not 
as  the  result  of  his  own  misconduct. 

2.  The  papers  disclose  that  Pvt.  F.  shot  himself  about  10:15  a.  m.  of  Janu- 
ary 22,  1918,  in  the  room  of  a  Mrs.  R,  his  aunt,  at  San  Francisco,  Callt  Some 
time,  apparently  prior  to  his  enlistment,  he  received  an  injury  to  his  head  wliile 
working  for  the  Standard  Oil  Co.,  in  Seattle.  There  is  no  evidence  that  any 
insanity  immediately  developed  from  this  Injury,  but  the  evidence  shows  tliat 
for  some  time  prior  to  his  death  he  had  acted  peculiarly ;  that  he  was  morose, 
sullen,  and  quick  tempered ;  worried,  apparently  without  reason ;  and  that  he  was 
possessed  of  a  desire  to  marry  the  Mrs.  E.,  above  mentioned,  who  was  his  aunt 
by  marriage.  During  the  night  previous  to  his  death  he  repeatedly  demanded 
that  she  marry  him  and  stated  that  lie  would  not  live  without  her,  and  would 
kill  himself  and  her  too ;  that  when  he  died  he  would  take  her  with  him.  These 
statements  occurred  in  her  room,  and  every  time  that  she  tried  to  open  the  door 
or  call  for  help  he  threatened  to  kill  her. 

At  the  time  that  his  death  occurred  he  was  out  on  pass  which  authorized  him 
to  remain  away  from  camp  until  a  time  subsequent  to  that  at  whl<di  his  death 
occurred* 

3.  The  medical  board,  which  was  appointed  to  determine  whether  or  not  the 
death  occurred  in  line  of  duty,  heard  the  evidence  of  witnesses,  and  determined 
that  at  the  time  of  liis  death  *'  Pvt  F.,  Medical  Department,  came  to  his  death 
as  a  result  of  a  self-inflicted  gunshot  wound  of  the  head  at  the  Hotel  Adams, 
391  lieavenworth  Street,  San  Francisco,  Calif.,  while  mentally  irresponsible, 
about  10:15  a.  m.,  January  22,  1918.  That  at  the  time  of  his  death  he  was 
absent  from  his  post  by  proper  authority.  That  his  death  incurred  in  line 
of  duty,  and  was  not  due  to  soldier's  own  misconduct." 

4.  Prom  a  careful  examination  of  the  record,  it  is  the  opinion  of  this  office 
that  the  findings  of  the  board  of  medical  officers  should  be  approved ;  that  Pvt.  P. 
was  mentally  irresponsible  at  the  time  he  committed  suicide,  and  that  his  death 
occurred  in  line  of  duty  and  not  due  to  his  own  willful  misconduct 


TTAB-BISK  INSURANCE:  Line  of  Duty;  Drunkenness. 

A  soldier  when  last  seen  alive  was  l^iug  in  a  chair  in  a  drunken  condition. 
Thirty-four  days  later,  his  body,  without  marks  of  violence  thereon,  was  found 
in  a  river.  Examination  of  the  body  and  clothing  makes  It  appear  that  he  fell 
into  the  water  while  urinating,  and  raises  the  presumption  that  death  occurred, 
not  from  mental  derangement,  but  from  inability  to  properly  care  for  himself. 
This,  taken  with  the  evidence  of  intoxication,  indicates  that  his  death  did  not 
occur  in  line  of  duty,  but  as  a  result  of  his  own  mi.scouduct. 

220.4. 

War  Department,  J.  A.  G.  O.,  September  21,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  by  the  preceding  indorsement  requests  the  opinion 
of  this  office  as  to  whether  the  death  of  Pvt  B.,  Company  D,  Fifteenth  Infan- 
try, should  be  regarded  as  having  occurred  iu  line  of  duty  and  not  the  result  of 
his  own  misconduct. 

2.  It  appears  from  the  accompanying  report  of  the  proceedings  of  the  board  of 
officers  convened  for  the  purpose  of  investigating  and  reporting  upon  the  death 
of  Pvt.  B.  that  he  was  found  dead  in  the  Pei-Ho  River  about  2  miles  below  the 
German  concession,  Tientsin,  China,  about  6:30  p.  ni.  on  April  16,  1918;  tliat 
Maj.  Alvln  P.  Miller,  Medical  Corps,  United  States  Army,  who  examined  the 
body  within  three  hours  thereafter,  stated  that  the  following  conditions  were 
found : 

"The  coat  was  unbuttoned  except  the  hooks  on  the  collar,  and  the  three 
lower  buttons  on  the  fly  of  his  trousers  were  unbuttoned,  the  penis  protruding. 
The  man  was  fully  dressed,  cap  missing.  The  clotlilug  was  removed  and  no 
evidence  of  Injury  was  found  upon  the  body.  The  body  was  in  a  very  bad 
state  of  disintegration.  It  appeared  to  have  been  in  the  water  at  least  four 
weeks.     The  clothing  of  the  man  was  then  examined  and  the  following  was 
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found:  One  identification  tag,  one  sack  of  toi>acco,  some  cigarette  papers,  an<J 
some  toilet  paper.    Tliere  was  no  money  on  liis  person." 

MaJ.  Miller,  in  answer  to  the  question,  ''What  is  your  opinion  as  to  tlie 
manner  of  his  drowning?  ",  stated :  "  In  view  of  the  fact  that  there  was  no  ex- 
ternal evidence  of  injury,  his  trousers  unbuttoned,  and  his  penis  protruding,  I 
believe  he  was  urinating  in  the  rivor  and  accidentally  fell  in."  Pvt.  B.  was 
last  seen  alive  by  three  enlisted  men  of  his  own  company  in  front  of  the 
Chinese  Hotel,  Tientsin,  China,  about  10 :30  p.  m.,  March  13,  1918,  in  a  drunken 
condition,  lying  in  a  chair ;  that  these  men  put  him  in  a  riclvsha,  paid  his  fare, 
and  started  him  home. 

.0.  The  cause  and  manner  of  death  in  tliis  case  is  not  clear  from  the  testi- 
mony. Tlie  circumstances  prior  to  B.*s  death  and  the  condition  of  the  body 
when  found  must  be  resorted  to  in  arriving  at  a  conclusion  as  to  the  cause  of 
death.  His  condition  when  last  seen  alive  rebuts  the  presumption  that  death 
occurred  in  line  of  duty.  The  absence  of  any  mark  of  violence  and  tlie  state- 
ment of  the  deceased  soMier  that  he  had  no  money,  preclude  the  conclusion  that 
he  was  either  assaulted  or  assaulted  and  robbed.  The  condition  and  appear- 
ance of  the  body  when  found  raises  the  presumption  that  death  occurred,  not 
from  mental  derangement  but  from  inability  to  properly  care  for  and  protect 
himself  because  of  Intoxication. 

4.  This  office  is  of  the  opinion  that  the  death  of  Pvt.  B.,  Company  D,  Fifteenth 
Infantry,  did  not  occur  in  line  of  duty  and  was  the  result  of  his  own  miscon- 
duct. 


ABSEKCE:  Indefliiite  Furlough;  Admissioa  to  Hospital;  Quartermaster 
Stores;  Duty  Status  Lost 

An  enlisted  man  on  an  indefinite  furlough  is  not  entitled  to  be  admitted  to 
Government  hospitals  for  injuries  received,  neither  is  he  entitled  to  purchase 
renewals  of  his  uniform  from  tlie  quartermaster.  Indefinite  furloughs  are 
granted  without  pay  for  the  purpose  of  allowing  specially  skilled  classes  of 
labor  to  engage  in  an  essential  war  industry,  under  the  act  of  March  16,  1918 
(40  Stat  450).  An  indefinite  furlough  practically  returns  a  man  to  civil  life, 
except  that  he  may  be  called  Into  active  service  at  any  time.  He  loses  a  duty 
status  and  ceases  to  receive  any  benefits  from  hts  connection  with  the  Army. 

220.7.  Septeuber  28,  1918. 

From :  The  oflSce  of  the  Judge  Advocate  General. 
Subject:  Status  of  furloughed  man. 

1.  You  inquire  whether  an  enlisted  man  on  "  indefinite  furlough  "  for  return 
to  industry,  who  has  been  seriously  injured,  is  entitled  to  be  received  in  a  mili- 
tary hospital,  and,  if  so,  on  what  basis? 

2.  The  memorandum  for  The  Adjutant  General  under  which  indefinite  fur- 
loughs are  directed  reads  as  follows: 


(I 


[Memorandum  for  The  Adjutant  Qeneral.] 


•'  Subject :  Granting  of  furloughs  without  pay  or  allowances  to  enlisted  men  for 
the  purpose  of  engaging  in  industry  essential  to  the  prosecution  of  the  war. 

"  Referring  to  memorandum  on  this  subject,  dated  May  10,  1918,  the  Secre- 
tary of  War  directs: 

"  1.  Furloughs  of  Indefinite  durniion  will  be  granted  to  enlisted  men  for  the 
purpose  of  engaging  in  industry  essential  to  the  prosecution  of  the  war  when 
the  following  conditions  are  fulfilled:  (a)  Kach  chief  of  bureau  or  department 
of  the  Government  concerned  will  designate  one  ofllcer  who  will  take  action  on 
all  applications  from  that  bureau  or  department  for  furlough  under  this  memo- 
randum. (b>  This  ofllcer  must  certify  that  each  man  is  skilled  In  a  class  of 
labor  in  which  a  definitp  shortage  exists,  and  that  his  retention  in  Industry  is 
essential  to  the  prosecution  of  the  war. 

,"  When  these  conditions  have  been  fulfilled,  such  enlisted  men  will  be 
grant«Ml  a  furlough  of  indefinite  duration  without  pay  or  allowances  under  the 
act  of  March  16,  1918  (40  Stat.  450). 

"  2.  On  the  granting  of  the  above  furlough,  the  enlisted  man  will  be  directed 
to  report  to  the  employer  who  requii*ed  his  services. 


804  OPINIONS  JUDGE  ADVOCATE  QB^ERAL  OF  AKMY.' 

"The  employer  in  each  case  will  be  advised  of  the  man's  Instructions  to 
report  to  hira  for  the  specific  puipose  intended,  and  will  be  requested  to  report 
at  the  end  of  each  month  to  the  chief  of  bureau  or  department  having  issued 
the  above  certificate,  the  status  of  the  soldier;  and  should  at  any  time  the 
soldier  separate  himself  from  such  employment  or  not  accept  regular  employ- 
ment, the  employer  will  Immediately  notify  The  Adjutant  Genera!  of  the  Army 
of  such  separation,  and  if  practicable,  the  latest  address  of  the  man. 

"3.  Employers  who  in  the  past  have  been  required  to  report  to  the  depart- 
ment commanders  at  end  of  each  month,  the  status  of  soldiers  who  have  been 
placed  in  the  Enlisted  Reserve  Corps  in  order  to  enable  their  employment  in 
an  essential  industry,  will  In  future,  render  this  report  to  the  proper  officer 
as  provided  in  this  memorandum  for  soldiers  placed  on  Indetinlte  furlough." 

3.  A  soldier  on  an  indefinite  furlough  as  provided  by  the  foregoing  memoran- 
dum is  upon  an  entirely  different  status  from  a  soldier  furloughed  for  a  brief 
definite  period.  The  latter  Is  but  temporarily  away  from  his  organization. 
The  former  is  in  reality  returned  to  civil  life.  An  enlisted  man  on  indefinite 
furlough  may  never  be  required  to  reenter  the  Military  Establishment  and, 
except  for  the  facility  with  which  he  can  be  called  to  service,  his  position  is 
not  for  practical  purposes  different  from  that  of  any  civilian  subject  to  draft. 

4.  A  soldier  on  "Indefinite"  furlough  has  for  the  time  being  lost  a  duty 
status  for  the  purpose  of  receiving  any  benefits  from  his  connection  with  the 
Army.  Soldiers  with  this  class  ot  furlough  are  nowhere  mentioned  in  the 
regulations  as  admissible  to  military  hospitals,  and  it  is  the  opinion  of  this 
office  that  they  are  not  entitled  to  admission  to  such  hospitals. 

5.  Your  second  question  asks  whether  an  enlisted  man  on  "Indefinite"  far- 
loiigh  for  return  to  Industry  is  entitled  to  purchase  renewals  of  his  uniform 
from  the  quartermaster. 

6.  A  soldier  while  on  "  Indefinite "  furlough  for  return  to  Industry  Is  not 
authorized  by  any  law  or  regulation  to  wear  the  uniform  nor  to  purchase 
supplies  from  the  quartermaster,  hence,  in  the  opinion  of  this  office,  he  may 
not  so  purchase  renewals  of  his  uniform. 


OFFICERS:  False  or  lBjarion»  Statements  by  Officer* 

False  or  injurious  statements  made  by  an  officer  of  the  United  States  Army 
against  an  Individual,  company,  or  corporation  do  not  constitute  a  military 
offense  on  the  part  of  the  officer,  and  the  injured  party  must  seek  a  remedy  in 
the  civil  courts.  The  War  Department  and  military  authorities  during  the 
present  emergency  w^ill  not  take  notice  of  or  concern  themselves  with  obliga- 
tions assumed,  transactions  occurring,  or  domestic  or  personal  controversiea 
arising  either  prior  or  subsequent  to  the  entry  of  an  officer  into  military  service 
unless  the  facts  presented  bring  the  officer  within  the  provisions  of  the  Articles 
of  War. 

.    004.6. 
War  Department,  J.  A.  G.  O.,  September  23, 1918.— To  the  Chief  of  Staff. 

1.  The  Chief  of  Staff  submits  to  this  office  ifor  remark  a  letter  dated  Sep- 
tember 12,  1918,  from  Mr.  R,  vice  president  of  the  Manhattan  Life  Insurance 
Co.,  relative  to  a  cfrcular  alleged  to  have  been  prepared  and  distributed  by 
Col.  F,  Engineer,  National  Army,  "somewhere  in  France,"  which  circular,  he 
asserts,  contains  untruths  and  is  intended  to  injure  the  said  insurance  company. 

2.  The  circular  in  question,  which  is  attached  to  the  said  letter,  attempts 
to  give  Col.  F*s  understanding  of  a  controversy  that  has  arisen  between  him 
and  the  Manhattan  Life  Insurance  Co.  as  to  ascertainment  and  settlement  of 
the  amount  due  on  a  life  Insurance  policy. 

3.  If  the  statements  In  the  circular  are  untrue  or  injurious  to  the  Manhattan 
Life  Insurance  Co.,  and  were  made  and  published  by  Col.  F,  they  do  not  con- 
stitute a  military  offense  on  the  part  of  Col.  F,  and  the. insurance  company 
has  a  remedy  provided  by  the  dvil  courts. 

Sometime  ago  the  War  Department  announced  and  published  to  the  .service 
the  following  policy: 

"  The  War  Department,  department  and  division  commanders,  or  other 
military  authorities,  during  the  continuance  of  the  present  emergency,  will 
not  take  notice  of  or  concern  themselves  with  the  obligations  assumed,  trans- 
actions occurring,  or  domestic  or  personal  controversies  arising  prior  to  the 
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entry  of  officers  of  the  National  Army  and  of  forces  composed  of  former 
members  of  the  National  Guard  Into  the  service  of  the  United  States,  nor  of 
any  matters  of  like  nature  occurring  or  arising  after  entry  Into  the  military 
service,  unless  the  facts  presented  bring  the  conduct  of  the  officer  within  the 
provisions  of  the  Articles  of  War,  and  that  with  respect  to  all  such  transactions 
and  controversies  the  parties  concerned  shall  be  left  to  the  i-emedles  afforded 
by  the  civil  courts."     (Bui.  No.  69,  W.  D.  1917.) 

It  is  suggested  that  Mr.  R  be  advised  of  the  announced  policy  of  the  War 
Department  and  that  the  Manhattan  Life  Insurance  Co.  be  left  to  pursue  its 
remedy  through  the  dvll  courts. 


PAT  AND  ALLOWANCES:  Longeyity;  Former  Temporary  Statas  in  Regu- 
lar Army. 

A  temporary  officer  in  the  Regular  Army,  who  later  accepts  a  commission  In 
the  Army  of  the  United  States,  vacates  his  temporary  commission  in  the  Regular 
Army  and  is  entitled  to  count  prior  service  in  the  National  Guard  in  computing 
longevity  pay.  Such  a  case  does  not  come  within  the  provisions  of  section  8  of 
the  act  of  May  18,  1917  (40  Stat.  76,  82),  which  provides  for  "permanent" 
commissions  in  the  Regular  Army.  He  is  an  officer  of  other  forces  than  the 
Regular  Army  within  the  terms  of  the  act  of  July  9, 1918  (40  S.tat  845,  875). 

241.1. 

War  Department,  J.  A.  G.  C,  September  23,  1918.— To  The  Adjutant  General. 

1.  These  papers  raise  the  question  whether  Frank  L.  Bumslde,  an  officer  at 
present  holding  a  commission  in  the  National  Army,  who,  previous  to  his  pro- 
motion, was  a  temporary  second  lieutenant  in  the  Regular  Army,  is  entitled  to 
count  prior  service  in  the  National  Guard  for  the  purpose  of  computing  lon- 
gevity pay. 

2.  This  office,  September  9, 1918  (Ops.  J.  A.  G.  241.1),  in  the  case  of  Maj.  C.  S. 
McNeill,  adjutant  general,  a  captain  of  Cavalry  in  the  Regular  Army,  then 
serving  as  a  major  in  the  temi>orary  forces  of  the  United  States,  held  that  he 
is  not  entitled  to  longevity  pay  computed  on  service  for  six  years  in  the  Na- 
tional Guard  of  West  Virginia  before  entering  the  Regular  Army,  under  the 
legislation  approved  July  9,  1918.  (40  Stat.  845,  875.)  The  case  presented 
falls  within  the  opinion  in  the  McNeill  case.  The  fact  that  Lieut.  Burnside, 
when  commissioned  in  the  National  Army,  had  only  a  temporary  status  In  the 
Regular  Army  does  not  in  any  way  alter  the  conclusion.  He  has,  nevertheless, 
a  status  as  an  officer  of  the  Regular  Army  such  that  if  his  commission  as  an 
officer  of  the  National  Army  should  be  terminated  at  once  he  would  still  be  a 
temporary  second  lieutenant  in  the  Regular  Army.  He  is,  therefore,  an  officer 
of  the  Regular  Army  within  the  meaning  of  the  statute  under  consideration,  as 
construed  in  the  opinion  of  this  office  in  the  McNeill  case. 


WAR  DEPARTMENT:  Reeords  of  Inquiry  Available  to  Congrera  Only. 

It  is  the  established  practice  of  the  War  Department  to  decline  to  make 
public  or  to  furnish  to  private  parties  copies  of  records  or  reports  of  inquiries, 
save  upon  a  call  from  Congress  or  one  of  its  committees,  or  upon  the  order  of  a 
court,  or  a  request  of  some  other  branch  of  the  Executive  for  its  official  use. 
(Dig.  Ops.  J.  A.  G.  1912,  p.  829.) 

000.7. 

War  Department,  J.  A.  G.  O..  September  23.  1918.--To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  the  request  of  the 
Fred  T.  Ley  ft  Co.  (Inc.)  in  its  letter  of  the  sixteenth  Instant,  for  copy  of  the 
evidence  and  finding  in  the  inquiry  held  by  Lieut.  Col.  Johnson,  following  the 
death  of  Pvt.  M.,  whose  body  was  found  in  n  trench  at  the  Springfield  Arsenal, 
Springfield,  Mass.,  January  9,  19ld.  In  its  letter  this  company  states  that  the 
request  is  made  because  a  suit  for  $25,000  has  been  brought  against  it  by  the 
administrator  of  the  estate  of  M.,  and  It  would  be  prejudiced  in  the  defense  of 
the  suit  witbovit  the  copy  of  the  record  in  question.  The  company  says  that 
at  the  time  of  the  inquiry  Col,  Johnson  deemed  it  unwise  either  to  permit  a 
civilian  investigation  into  a  case  possibly  having  some  military  bearings,  or  to 
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make  public  at  that  time  a  copy  of  the  report  of  the  court  of  inquiry  which 
had  been  held  in  the  matter,  and  also  states  timt  it  Is  unable  now  to  secure 
evidence  of  the  circumstances  attending  the  death  of  M.  The  papers  In  refer- 
ence show  that  on  January  22,  1918,  this  company  was  advised  that  the  com- 
manding officer  deemed  it  unwise  to  make  public  the  rci)ort  of  liis  Invesiiga- 
tion  of  the  death  of  M.  A  copy  of  the  evidence  desired  is  not  among  the  papers 
in  reference. 

2.  In  the  absence  of  a  copy  of  the  evidence  referred  to,  this  office  Is  unable 
to  determine  whether  the  Interests  of  the  Government  would  be  affected  by 
a  compliance  with  the  request  of  Fred  T.  Ley  &  Co.  But  it  must  be  assumed, 
however,  that  the  Interests  of  the  Government  would  be  injuriously  affected 
by  such  a  compliance,  inasmuch  as  the  commanding  officer,  who  is  familiar 
with  the  evidence,  concludes  that  it  would  be  unwise  to  make  public  the  report. 
Under  these  circumstances,  therefore,  it  is  my  view  that  the  established  prac- 
tice of  the  War  Department  (Dig.  Ops.  J.  A.  G.  1912,  p.  829)  not  to  furnish 
copies  of  records,  save  uiwn  a  call  from  Congress  or  one  of  its  committees,  or 
upon  the  order  of  a  court  or  a  request  of  some  other  branch  of  the  executive, 
for  its  official  use,  should  not  be  departed  from  In  the  present  case.  Accord- 
ingly, the  application  for  a  copy  of  the  evidence  should  be  denied. 


CLAIMS:  Damages  to  PriTate  Properly   by  SoMiors;  Articles  of  War 

105,  89. 

The  method  of  redress  provided  in  the  one  hundred  and  fifth  article  of  wnr 
for  damages  to  private  property  by  soldiers,  supplemented-  by  the  duty  of  com- 
manding officers  under  the  eighty-ninth  article  to  see  that  reparation  Is  made 
from  the  pay  of  guilty  offenders,  appears  sufficient  in  most  cases.  Only  ex- 
ceptionally notorious  cases  should  Justify  the  War  Department  in  aasisting  an 
application  for  legislative  relief. 

153. 

War  Department,  J.  A.  G.  O.,  September  24,  1918.— To  The  Adjutant  GeneraL 

1.  The  proposed  method  of  settlement  of  the  claim  of  D.,  of  Hoxie,  Ark.,  as 
recommended  by  the  camp  inspector  of  Camp  Pike,  Is  referred  to  this  office  for 
remark.  The  claim  is  one  for  the  depredations  of  certain  unidentified  soldiers, 
n  part  of  a  detachment  of  741  drafted  men,  who  passed  several  hours  at  Hoxle 
or.  the  way  to  Camp  Pike.  The  depredations  In  question  occurred  June  25, 
1918,  and  were  complained  of  by  the  .sufferer  on  the  following  day,  in  a  letter 
to  the  Secretary  of  War.  The  recommendation  of  the  camp  Inspector,  con- 
curred in  by  the  commanding  officer,  is  that  the  necessary  steps  be  taken  to 
secure  an  appropriation  from  which  the  D.  claim  and  many  similar  claims 
can  be  paid. 

2.  It  is  assumed  that  the  recommendation.  In  so  far  ns  It  refers  to  similar 
claims,  is  confined  to  the  taking  of  steps  to  secure  an  appropriation  with  which 
to  pay  claims  that  involve  the  following  features  in  common  with  the  D.  claim, 
to  wit : 

(1)  That  a  complaint  was  made  immediately,  or  almost  immediately,  to  the 
proper  commanding  officer  or  to  the  Secretary  of  War  by  the  person  aggrieved. 

(2)  That  the  soldiers  or  other  persons  subject  to  military  law  who  are 
directly  responsible  for  the  offense  in  question  can  not  be  identified. 

(3)  Tliat  it  is  impracticable  for  the  War  Department  to  cause  the  amount  of 
damage  to  be  assessed  against  the  members  of  the  military  organization  or 
detachment  present  at  the  time  the  injury  was  infiicted. 

The  question  thus  sought  to  be  presented  Is,  no  doubt,  as  to  whether  the 
War  Department  ought  to  cooperate  in  securing  legislation  whereby  compensa- 
tion may  be  made  from  public  funds  for  injuries  to  property  by  soldiers  in 
cases  in  which  the  pei*sons  aggrieved  have  at  present  no  redress  under  the 
Articles  of  War. 

3.  This  office  is  unable  to  concur  in  the  recomm^idatlon  made  by  the  camp 
inspector  in  the  D.  case.  Tlie  papers  presented,  particularly  subdivision  (3)  of 
the  "  Conclusions  "  stated  In  the  camp  inspector's  report  of  September  9,  1918, 
show  no  more  than  that  the  dlffiailty  and  expense  of  cliarglng  tlie  proper 
amount  of  tJie  D.  claim  against  the  741  drafted  men  at  Hoxie,  some  of  whom 
committed  the  depredations,  would  be  out  of  proportion  to  the  amount  in- 
volved.   Congress  has  seen  fit  to  provide  (one  hundred  fifth  article  of  war) 
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tliat  In  case  of  damage  to  property  by  persons  subject  to  military  law,  such 
damage  shall  be  made  good  out  of  the  pay  of  the  actual  oiteuders,  aud  if  their 
Identity  can  not  be  ascertained,  then  out  of  the  pay  of  the  members  of  the  or- 
ganization or  detachment  present  at  the  time  of  the  damage.  So  great  im- 
portance has  been  attached  to  this  method  of  adjustment  that  Congress  has 
also  provided,  eighty-ninth  article  of  war,  that  any  commanding  officer  who, 
upon  complaint  made  to  him,  refuses  or  omits  to  see  reparation  made  to  the 
party  injured,  as  provided  for  in  article  105,  shall  be  dismissed  from  the  service 
or  otherwise  punislied,  as  a  court-martial  may  direct.  The  method  of  redr&^s 
provided  by  Congress  seems  manifestly  advantageous  and  coiKiucive  to  good 
discipline.  In  the  opinion  of  this  offiee  it  ought  to  be  put  into  force  in  all  cases 
falling  within  its  terms  without  reference  to  difficulty  or  expenses  unless  this 
course  be  impossible. 

4.  The  situation  that  may  be  presented  by  claims  other  than  the  D.  claim 
may  best  be  dealt  with  when  actually  brought  to  the  attention  of  this  office. 
It  seems  enougii  to  say  as  to  such  cases  that  in  no  event  should  tlie  salut^iry 
effect  of  the  provisions  of  the  Articles  of  War  above  referred  to,  calculated  as 
they  are  to  secure  the  cooperation  of  persons  injured  by  the  depredations  of 
soldiers  In  facilitating  the  punishment  of  offenders,  be  dimlnislied  by  legisla- 
tive relief,  unless  the  redress  already  provided  in  the  Articles  of  War  is  en- 
tirely unattainable,  notwithstanding  all  proper  diiigraice  on  the  part  of  the  in- 
jured persons.  But  even  if  the  only  possible  alternative  is  as  between  the  loss 
b^ng  paid  out  of  public  funds  and  its  being  borne  by  tlie  owner  of  the  prop- 
erty  damaged,  long-established  principles  of  law  cast  the  burden  of  the  loss 
upon  the  owner.  An  exceptionally  meritorious  case  should,  in  the  opinion  of 
this  office,  be  presented  in  order  to  justify  legislative  relief  and  to  shift 
to  the  people  of  the  Nation  as  a  whole  a  burden  whicdi,  by  the  general  cun*ent 
of  national  opinion,  ought  to  be  borne  by  the  private  owner. 


ALIENS:  NatnralizatioH  of  Stepfather. 

A  soldier  who  livetl  in  the  United  States  with  his  mother  and  was  under  the 
age  of  21  years  at  the  time  when  his  stepfather  was  duly  naturalized  was  made 
a  citizen  of  the  United  States  by  virtue  of  Revised  Statutes,  section  2172,  as 
applied  in  the  case  of  United  States  v.  Kellar  <13  Fed.  82). 

014.33. 

War  Department,  J.  A.  G.  O.,  September  25, 1918.— To  The  Adjutant  General. 

1.  Remark  has  been  requested  upon  a  telegram  from  the  commanding  officer 
of  the  69th  Infantry,  Camp  Fimston,  Kans.,  answering  the  question,  "  Is  Pvt 
Clow  a  citizen  of  this  country?  "  The  telegram  has  no  punctuation  and  has 
apparently  been  garbled  in  transmission.    It  reads  as  follows : 

"  Re  citizenship  Pvt.  Clow  Headquarters  Company  Sixty  Ninth  Inf  born 
in  Canada  son  on  widow  of  Canadian  citizens  widow  married  Canadian  who 
was  afterward  naturalized  During  Clows  minority  Revised  Statutes  twenty 
one  seventy  two  as  applied  in  United  States  versus  Kellar  thirteen  Fed  eighty 
two  makes  Clow  citizen  of  United  States." 

2.  If  £*vt.  Clow  was  dwelling' in  the  United  States  with  his  mother  when  his 
stepfather  was  duly  naturalized  under  any  law  of  the  United  States,  Revised 
Statutes,  section  2172,  as  applied  in  United  States  v.  KeUar  (13  Fed.  82),  made 
Clow  a  citizen  of  the  United  States,  provided  he  was  then  under  the  age  of  21 
years.* 


CONTRACTS:  Formal  Beqalrements. 

Section  3744,  Revised  Statutes,  provides  that  Government  contracts  shall  be 
In  writing,  with  the  names  of  ^e  contracting  parties  signed  at  the  end  thereof. 
Sections  3741,  3745,  3746,  3747,  Revised  Statutes,  provide  that  copies  of  sucli 
contracts  shall  be  filed  with  the  returns  officer  with  oath  of  disinterestedness, 
and  that  the  contracts  shall  contain  a  stipulation  that  no  Member  of  Congress, 
«tc.,  has  any  interest  therein.  The  act  of  March  23, 1910  (36  Stat.  243,  261),  ex- 
cepts from  the  requirement  of  this  section  contracts  which  are  either  (a)  not  in 
excess  of  $500  in  amount,  or  (&>  are  to  be  performed  within  60  days.  As 
Revised  Statutes,  sections  3741,  3745,  37^  8747,  requiring  tliat  a  copy  of  sucii 
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rontracts  be  filed  with  the  returns  officer  with  oath  of  disinterestedness,  and 
that  the  contracts  embody  a  stipulation  that  no  Member  of  Congress,  etc.,  has 
any  interest  therein  are  evidently  Intended  to  apply  to  formal  contracts,  such  as 
are  required  to  be  in  writing  by  Revised  Statutes,  section  3744,  the  exceptions 
of  the  act  of  March  23,  1910,  above  referred  to,  must  be  regarded  as  applying 
also  to  sections  3741,  3745,  3746,  and  a747. 

160. 

War  Department,  J.  A.  G.  O.,  September  25,  1918.— To  The  Adjutant  General. 

1.  The  question  submitted  by  the  Chief  of  Ordnance  In  his  letter  of  Sep- 
tember 16,  1918,  is  whether  "informal  contracts"  and  "procurement  orders," 
as  these  are  described  therein,  fall  within  the  provisions  of  Revised  Statutes, 
sections  3741,  3744,  3745,  3746,  and  3747,  which  require  copies  of  formal 
contracts,  with  advertisements,  etc.,  and  oath  of  disinterestedness  to  be  filed 
in  the  returns  office,  and  that  such  formal  contracts  contain  a  stipulation  to 
the  effect  that  no  Member  of  Congress,  etc.,  has  any  interest  therein. 

2.  The  informal  contracts  and  procurement  orders  referred  to  are  entered  into 
pursuant  to  act  of  Congress  of  March  23, 1910  (36  Stat.  243,  261),  which  excepts 
from  the  requirements  that  contracts  be  in  writing,  with  the  names  of  the 
contracting  parties  signed  at  the  end  thereof,  contracts  which  are  either  (a) 
not  in  excess  of  $500  in  amount,  or  (&)  are  to  be  performed  wltliin  60  days. 
As  contracts  made  within  these  exceptions  are  exempt  frcnn  the  requirements 
of  Revised  Statutes,  section  3744,  that  contracts  be. executed  in  the  form  pre- 
scribed therein,  it  is  the  bpinion  of  this  office  that  they  are  also  exempted  from 
the  requirements  of  Revised  Statutes,  sections  3741,  8744,  8745.  3746,  8747,  that 
a  copy  thereof  be  filed  with  the  returns  officer  with  oath  of  disinterestedness, 
and  that  the  contracts  embody  a  stipulation  that  no  Member  of  Congress,  etc., 
has  any  interest  therein.  These  requirements  were  evidently  intended  to  apply 
to  formal  contracts,  such  as  are  required  by  Revised  Statutes,  section  3744. 


PAT  AND  ALLOWANCES:  Higher  Command. 

Certain  lieutenants  claim  increased  pay  under  section  7,  act  of  April  26.  1898 
(30  Stat.  364,  365),  tor  exercising  higher  command  at  Camp  Hancock,  Ga.  This 
provision  applies  only  to  officers  "serving  with  troops  operating  against  an 
enemy."  The  right  to  higher  pay  depends  on  whether  or  not  the  command  is 
such  a  command  as  is  provided  for  in  the  statute.  No  orders  are  necessary 
under  the  statute  where  duties  devolve  by  reason  of  seniority.  See  Humphreys 
V.  The  United  States  (38  Ct.  Cls.  689)  and  United  States  v.  Mitchell  (205 
U.  S.  161).  The  companies  to  which  these  officers  were  assigned  were  pro- 
visional companies  for  training  purposes  only,  and  did  not  constitute  a  part  of 
the  normal  organization  of  the  Army.  The  claims  should  be  disapproved* 
(See  Ops.  J.  A.  G.  241.1,  July  5,  19ia) 

241.1. 

War  Department,  J.  A.  O.  O.,  September  25,  1918.  To  Judge  Advocate,  Camp 
Hancock,  Augusta,  Ga. 

1.  The  question  Is  raised  as  to  the  right  to  Increased  pay  for  exercising 
higher  commands  of  certain  first  and  second  lieutenants  at  Camp  Hancock,  Ga., 
who  have  been  commanding  companies  for  periods  in  excess  of  three  months 
under  camp  orders  assigning  them  to  such  commands.  They  claim  Increased 
pay  under  section  7,  act  of  April  26,  1898  (30  Stat.  364,  365),  which  provides 

that : 

"  In  time  of  war  every  officer  serving  with  troops  operating  against  an  enemy 
who  shall  exercise,  under  assignment  In  orders  issued  by  competent  authority, 
a  command  above  that  pertaining  to  his  grade,  shall  be  entitled  to  receive  the 
pay  and  allowances  of  the  grade  appropriate  to  the  command  so  exercised." 

2.  It  is  well  settled  by  decisions  of  the  courts^  including  the  Supreme  Court 
of  the  United  States,  that  in  order  to  entitle  an  officer  to  the  benefit  of  this 
act,  he  must  not  only  be  assigned  to  duty  under  orders  issued  by  competent 
authority,  but  the  issuance  of  such  orders  must  have  been  necessary  to  plac* 
the  officer  in  the  higher  command.  No  orders  are  necessary,  within  the 
meaning  of  this  statute,  in  any  case  where  the  duties  of  the  higher  command 
devolve  upon  a  subordinate  officer  by  reason  of  seniority,  without  the  aid  ot 
an  order  assigning  him  thereto.    Humphreys  v.  The  United  States  (38  Ct  Cls. 
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680)  and  United  States  v.  Mitchell  (205  V.  S.  161).  Moreover,  this  office 
held.  In  an  opinion  dated  July  5,  1018  (Ops.  J.  A.  G.  241.1),  that  the  right  to 
higher  pay  depends  upon  whether  or  not  the  command  Is  such  a  commaiul  as  is 
provided  for  In  the  statute.  It  was  accordingly  held  that  training  battalions, 
while  forming  Integral  parts  of  a  depot  brigade,  are  simply  administrative 
units  for  training  purposes ;  that  they  comprise  no  part  of  the  normal  organi- 
zation of  the  Army,  but  are  pi^ovlslonal  organizations  for  the  training  of  the' 
personnel  of  the  Army  at  large,  and  that  they  bear  no  special  relation  to  any. 
particular  division  or  other  fighting  unit.  In  that  opinion  It  was  further 
said : 

"  It  is  questionable,  therefore,  whether  depot  brigades  or  training  bat- 
talions are  such  organizations  as  come  within  the  terms  of  the  act  of  April 
26,  1808  (30  Stat.  364),  which  applies  only  to  officers  *  serving  with  troops, 
operating  against  an  enemy.*  This  office,  June  17,  1018  (Ops.  J.  A.  G.  241.1),* 
in  the  case  of  JV.  P.  Jackson,  colonel.  Three  hundred  and  sixty-eighth  Infan- 
try, on  the  question  whether  he  was  entitled  to  additional  pay  under  tlie^ 
act  of  April  26,  1898,  by  reason  of  his  assignment  at  Camp  Meade,  Md.,  as 
conmiander  of  a  provisional  brigade,  expressed  the  opinion  that  a  provisional 
biigade  was  not  an  established  unit  with  brigade  officers  authorized  by  law, 
and  that,  therefore.  Col.  Jackson  was  not  entitled  to  the  additional  pay  he 
claimed.  It  was  stated,  however,  that  there  was  '  room  for  contention  that  a 
provisional  brigade  is  a  command  witliln  the  statute,  and  It  Is  therefore 
suggested  that  the  decision  of  the  Comptroller  of  the  Treasury  be  obtained.* 

"  The  question  submitted  by  you  Is  not  free  from  doubt,  and  it  Is  possible 
that  the  accounting  officers  would  allow  your  claim  If  the  case  is  properly 
submitted  to  them.*'  ' 

3.  The  cases  under  consideration  appear  to  fall  within  the  opinion  of  this, 
office  dated  July  5, 1018,  supra,  as  It  is  understood  that  the  companies  to  which 
these  officers  were  assigned  are  provisional  companies  for  training  purposes 
only,  and  do  not  constitute  a  part  of  the  normal  organization  of  the  Army. 
It  is  the  view  of  this  office,  therefore,  that  these  claims  should  be  disap- 
proved, leaving  the  officers  to  present  their  claims  to  the  accounting  officers 
or  the  courts. 

PAT  AND  ALLOWANCES:  Mileage;  Beimtarsemeiit  to  Offieer. 

The  question  raised  is  whetlier  reimbursement  is  authorized  to  an  officer  who 
travels  on  a  mileage  status,  procuring  his  own  transportation,  of  the  excess  of, 
one-half  cent  a  mile  over  the  three-cent  rate  paid  by  him  as  passenger  fare  while 
traveling  in  a  sleeping  or  parlor  car,  reference  being  made  to  the  opinion  of 
this  office  dated  June  26,  1018,  In  which  It  was  held  that  as  the  additional 
charge  Is  payable  to  the  carrier  and  not  to  the  sleeping  car  company  it  Is  a 
transportation  charge  and  not  an  expense  for  sleeping  or  parlor  car  accommoda- 
tions ;  and  that,  therefore,  "  transportation  requests  issued  by  the  Quarter- 
master Corps  should  be  so  Issued  as  to  cover  the  increase  of  transportation 
fare  for  travel  in  standard  or  tourist  sleeping,  or  parlor  cars,  not  including  the 
cost  of  sleeping  or  parlor  car  accommodations.'*  (Ops.  J.  A.  G.  ante,  p. 
406.)  In  the  opinion  of  this  office  accounts  for  extra  fare  paid  by  an  officer 
over  and  above  three  cents  a  mile  in  procuring  his  own  transportation  while 
traveling  on  mileage  status,  ai-e  not  properly  payable.  The  authorized  mileage 
Is  In  full  for  all  expenses  of  traveling;  and  while  the  act  of  June  12,  1006  (34 
Stat.  240,  246),  entitles  an  officer,  upon  application  to  the  Quarteramster  Corps, 
to  be  furnished  a  transportation  request,  exclusive  of  sleeping  or  parlor  car 
accommodations,  the  same  to  be  charged  against  his  mileage  account  at  the  rate 
of  three  cents  per  mile,  there  Is  no  authority  of  law,  where  such  transportation 
requests  are  not  applied  for,  for  paying  to  him  anything  over  and  above  the 
seven  cents  per  mile  allowed  by  law. 

155. 

War  Department,  J.  A  G.  O.,  September  25,  1018.— To  The  Adjutant  General. 

1.  The  question  raised  by  Col.  Robert  S.  Smith,  Quartermaster  Ck)rps,  August 
28,  1018,  is  whether  reimbursement  is  authorized  to  an  officer  who  travels  on  a 
mileage  status,  procuring  his  own  transportation,  of  the  excess  of  one-half  cent 
a  mile  over  the  three-cent  rate  paid  by  him  as  passenger  fare  while  traveling  la 
a  sleeping  or  parlor  car,  reference  being  made  to  the  opinion  of  this  office  da  led 
June  26,  1018?  (Ops.  J.  A.  G.  ante,  p.  406)»  in  which  it  was  held  that  as  the 
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additional  charge  is  payable  to  the  carrier  and  not  to  tbe  sleeping  car  company 
it  is  a  transportation  charge  and  not  an  ex];)ense  for  sleeping  or  parlor  car 
accommodations;  and  th^t,  therefore,  "transportation  requests  Issued  by 
the  Quartermaster  Corps  should  be  so  Issued  as  to  cover  the  increase  of  trans- 
portation fare  for  travel  in  standard  or  tourist,  sleeping  or  parlor  curs,  uut  in- 
eluding  the  cost  of  sleeping  or  parlor  car  accommodations." 

2.  In  the  opinion  of  this  office  accounts  for  extra  fare  paid  by  an  officer 
over  and  above  three  cents  a  mile  in  procuring  his  own  transportation  while 
traveling  on  mileage  status,  are  not  properly  payable.  The  authorized  mileage 
is  In  full  for  all  ezpen^  of  traveling;  and  while  the  act  of  June  12,  1906  (34 
Stat.  240,  246),  entitles 'an  officer,  upon  application  to  the  Quartermaster  Ck>rps, 
to  be  furnished  a  transportation  request,  exclusive  of  sleeping  or  parlor  car 
accommodations,  the  same  to  be  charged  against  his  mileage  account  at  the 
rate  of  three  cents  per  mile,  there  Is  no  authority  of  law,  where  such  transporta- 
tion requests  are  not  applied  for,  for  paying  to  him  anything  over  and  above  the 
seven  cents  per  mile  allowed  by  law.  ^ 


DESERTION:  Bmrgmining  with  Deserter  in  Caiimda. 

Absence  without  leave  and  desertion  have  been  two  of  the  most  serious  of- 
fenses with  which  oiur  officers  at  training  camps  have  had  to  contend.  The 
offense  committed  by  this  young  man  In  deserting  to  Canada  can  not  be  over- 
looked and  his  conditional  offer  to  return  to  duty  if  his  desertion  will  be  con- 
doned can  not  be  acceded  to.  The  knowledge  on  the  part  of  a  soldier  that  a 
charge  of  desertion  is  no  longer  a  matter  which  must  necessarily  be  considered 
by  general  court-ma rtfal,  but  is  one  with  respect  to  which  he  might  bargain 
with  the  commanding  general  and  have  a  good  chance  to  be  relieved  from  trial, 
would  tend  to  maKe  a  soldier  view  desertion  as  not  a  very  serious  offense.  It 
would  be  in  contravention  of  the  best  interests  of  the  service  to  bargain  in 
advance  with  this  deserter  in  Canada  or  make  any  terms  for  his  return.  He 
should  be  advised  to  surrender  to  the  authorities  with  the  understanding  that 
he  must  do  so  unconditionally. 

251. 

War  Department,  J.  A.  G.  O.,  September  26,  1918.— To  The  Adjutant  General. 

1.  There  comes  to  this  office  "  for  remark  "  the  case  of  H.,  who,  on  July  11, 
1916,  deserted  from  the  machine-gun  company  of  the  Eleventh  Infantry,  at 
which  time  he  was  22  years  of  age. 

2.  To  the  first  Indorsement  there  are  attached  certain  letters  that  present 
extenuating  reasons  for  the  desertion  In  question,  accompanied  by  the  request 
and  recommendation  to  The  Adjutant  General,  under  date  of  September  3,  1918, 
of  Capt.  George  R.  Armstrong,  United  States  Army,  retired,  to  the  effect  that : 

"  The  charge  of  desertion  be  removed  and  EM.  H.  be  restored  to  duty." 

Further,  in  H.'s  behalf,  there  Is  a  letter,  under  date  of  November  4,  1916,  of 
the  chaplain  of  the  Eleventh  United  States  Infantry,  wherein  it  appears  that 
the  latter  had  Inquired  into  the  circumstances  of  H/s  desertion,  and  had  ascer- 
tained that  H.  was  transferred  from  Company  H,  Eleventh  Infantry,  to  the 
machine-gun  company.  Eleventh  Infantry;  that  he  was  ** a  good  soldier,  and  had 
the  confidence,  not  only  of  his  company  commander,  but  also  of  the  ♦  ♦  ♦ 
men  with  whom  he  associated." 

To  the  chaplain  H.  appears  to  have  given  as  his  reason  for  his  desertion,  pre- 
sumably In  writing,  for  he  seems  to  have  gone  from  the  Mexican  border  to 
Canada,  that  he  "  objected  to  guard  duty." 

Capt.  Armstrong  writes,  inclosing  to  The  Adjutant  General,  the  chaplain's 
letter  of  November  4,  1916,  that : 

"  He,  H.,  suffered  from  remorse  before  the  war  and  wanted  to  unite  with  the 
service.  To-day  his  father  and  mother  were  here,  I.  e.,  recrtiiting  station. 
United  States  Army,  Knox>ille,  Tenn.,  begging  my  interest  in  effecting  his 
restoration.  They  also  showed  me  a  letter  from  H.  In  which  he  begs  my  assist- 
ance, who  further  states  he  will  surrender  a  lucrative  position  and  travel  at 
personal  expense,  to  any  designated  post,  and  report  for  duty  on  removal  of 
charge  for  desertion  and  restoration  to  duty.  •  ♦  •  In  view  of  the  state- 
ments set  forth.  It  Is  requested  and  recommended  that  tlie  charge  for  deser- 
tion be  removed,  and  Pvt.  H.  be  restored  to  duty.  On  approval  of  this  letter, 
I  bolieve  I  can  state  definitely  that  he  will  depart  to  this  station  or  any  desig- 
nated one.  Avith  the  least  practicable  delay.' 


t* 
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3.  Paragraph  131,  Army  R^ulations,  authorizes  a  commanding  officer  to 

do  one  of  two  things:  (a)  Restore  a  deserter  to  duty  without  trial  or  {b) 
set  aside  the  cliarge  of  desertion  as  having  been  erroneously  made.  The 
paragraph  provides  that  a  deserter  will  not  be  restored  to  duty  without  trial 
unless  the  desertion  is  admitted,  in  which  case  the  charge  of  desertion  is  not  re- 
moved nor  is  the  soldier  relieved  of  any  of  the  forfeitures  attached  to  that 
offense.  The  regulation  addresses  itself  to  the  case  of  a  deserter  who  either' 
returns  to  duty  or  is  apprehended  and  delivered  up  to  a  military  post  and 
concerning  whom  it  becomes  the  duty  of  the  proper  commanding  officer  to  de- 
cide whether  the  charges  of  desertion  which  may  have  been  made  shall  be 
removed  as  erroneously  made.    Ops.  J.  A.  G.  251,  June  4,  1918. 

4.  The  question  presents  Itself  as  to  the  impolicy  of  bargaining  with  a  de- 
serter for  his  return  and  was  adverted  to,  inter  alia,  in  the  opinion  of  this 
office  In  the  examination  of  a  proposed  addition  to  the  Army  Regulations,  which 
contemplated  that  a  soldier  charged  with  desertion,  but  who  admitted  absence 
without  leave  when  the  proof  of  desertion  is  doubtful,  be  restored  to  duty  wltli- 
out  trial  by  authority  competent  to  order  his  trial  by  court-martial,  and  that 
such  order  of  restoration  to  dut5'  without  trial  should  operate  to  remove  the 
charge  of  desertion  against  the  soldier.    On  the  subject  ttiis  office  said; 

"  The  knowledge  on  the  part  of  the  soldiers  that  a  charge  of  desertion  was  no 
longer  a  matter  which  must  necessarily  be  considered  by  general  court-martial, 
but  was  one  with  respect  to  which  they  might  bargain  with  the  commanding 
general  and  have  a  good  chance  to  be  relieved  from,  upon  payment  of  the  cost 
of  their  apprehension,  would  tend  to  make  them  view  desertion  as  a  not  very 
serious  offense  and  to  cause  them  to  take  chances  which  they  would  not  other- 
wise consider."    (Ops.  J.  A.  G.  251,  Aug.  2T,  1918.) 

The  view  entertained  by  this  oflife  on  the  subject  of  desertion  and  of  the 
application  orTemlssIon  of  the  penalties  theref(»r  is  adequately  expressed  In  a 
letter  to  the  Hon.  A.  B.  Llttlopnge,  House  of  Representatives,  under  date  of 
June  21,  1918  {Oyts.  J.  A.  G.  251),  in  the  words  following: 

"Absence  without  leave  and  desertion  have  been  two  of  the  most  serious 
offenses  with  which  our  officers  at  the  training  camps  have  had  to  contend  in 
their  efforts  to  build  up  an  efficient  fighting  organization  for  service  abroad. 
The  offense  committed  by  this  young  man  is  so  serious  that  it  can  not  be  over- 
looked or  condoned ;  neither  can  such  action  be  recommended  by  any  responsi- 
ble officer.  If  the  young  man  is  willing  and  anxious,  as  he  says,  to  redeem  him- 
self and  is  willing  to  stand  the  consequences  of  his  act,  he  should  forthwith 
return  to  his  organization  and  report  to  his  commanding  officer  that  he  has  re- 
turned for  service,  that  he  is  anidous  to  redeem  himself,  and  that  he  can  here- 
after be  depended  upon  to  be  found  always  at  his  post  of  duty.  If  he  should 
adopt  this  course  and  follow  it  in  a  manly  and  straightforward  manner,  be  will 
undoubtedly  be  punished  for  the  offense  which  he  has  committed,  since  this 
could  not,  In  fairness  to  the  other  men  of  his  command  and  without  serious 
prejudice  to  military  discipline,  be  overlooked  or  condoned,  but  such  punish- 
ment would  perhaps  be  mild  In  comparison  with  that  which  would  ordinniily 
be  meted  out  to  him  should  he  remain  absent  from  his  command  and  be  ulti- 
mately apprehended  as  a  deserter.  When  he  has  served  his  punishment,  which 
right  action  on  his  part  would  strongly  tend  to  mitigate,  and  has  been  restored 
to  the  colors,  which  right  action  on  bis  part  now  would  render  extremely  prob- 
able, he  will  then  be  afforded  the  chance  which  he  now  claims  he  is  seeking  for 
self -redemption.  He  can  then  not  only  reinstate  himself  in  his  organization  and 
in  the  service  of  this  country,  but  undoubtedly  will  be  afforded  ample  oppor- 
tunity to  vindicate  his  manhood  and  to  demonstrate  that  he  is  guided  by  those 
high  ideals  which  should  animate  a  soldier  of  the  Republic  in  this  trying  time. 
More  than  this  he  should  not  ask  and  less  than  this  I  am  sure  will  not  be 
meted  out  to  him  by  the  officers  under  whom  It  may  be  his  fortune  to  serve.** 

5.  To  Uie  foregoing  expression  nothing  need  be  added.  With  the  principle 
therein  enunciated  this  office  is  in  full  accord,  and  it  is,  therefore,  in  the  instant 
case  of  the  opinion  that  while  there  are  no  Inherent  difficulties  in  restoring  H., 
if  it  should  be  deemed  advisable,  and  while  adequate  power  reposes  in  the 
commanding  officer  to  restore  him  to  duty  without  trial,  it  would  be  in  contra- 
vention of  the  best  interests  of  the  service  to  bargain  in  advance  with  a 
deserter  or  to  make  terms  for  his  return.  H.  should,  therefore,  be  advised  that 
if  he  returns  from  Canada  or  wherever  he  may  be  domiciled  and  surrenders 
himself  to  the  authorities  he  must  do  so  unconditionally. 
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OFFICE:  Militmry  Serrice;  Property  and  Bisbarsing  Officer. 

The  position  of  a  property  and  disbursing  officer  of  the  United  States  for  the 
different  States  is  a  civil  office  and  not  a  military  one,  even  though  the  in- 
cumbent must  be  a  member  of  the  National  Guard  of  the  State  In  which  he 
residea  Until  a  person  holding  such  a  position  has  accepted  a  commission  as 
officer,  or  enlists,  or  is  drafted,  he  Is  not  in  the  military  service  of  the  United 
States  as  contemplated  by  the  questionnaire. 

330.2. 

Septembeb  26,  19ia 

1.  This  office  is  in  receipt  of  your  letter  dated  September  18,  in  which  you 
state  that  you  were  commissioned  in  the  National  Guard  in  the  State  of 
Wyoming  subsequent  to  the  passage  of  the  national-defense  act  of  June  3, 
1916  (39  Stat.  166),  and  in  June,  1917,  passed  an  examination  conducted  by  a 
board  of  officers  of  the  United  States  Army,  and  were  accorded  Federal  recogni- 
tion as  a  major  in  the  Judge  Advocate  General's  Department,  which  was  the 
commission  held  in  the  National  Guard.  Tou  also  state  that  you  are  at  present 
the  property  and  disbursing  officer  of  the  United  States  for  the  State  of 
Wyoming. 

You  ask: 

(a)  "Has  your  office  ever  passed  upon  the  question  of  the  status  of  an 
officer  in  my  position  as  to  whether  or  not  he  Is  In  the  military  service  of  the 
United  States  as  such  service  is  contemplated  In  the  questionnaire  which  Is  to 

.  be  filled  out  by  the  registrants  of  September  12,  1918,  and.  If  this  question  has 
not  been  passed  upon,  can  you  get  a  ruling  on  the  question?  " 

(b)  '*  Would  holding  the  position  as  property  and  disbursing  .officer  of  the 
United  States  for  the  State  of  Wyoming  be  considered  in  the  military  service?  " 

(o)  "If  my  position  does  not  warrant  my  claiming  to  be  In  the  military 
service,  can  I  resign  my  commission  so  as  not  to  have  two  inconsistent  posi- 
tions In  case  I  am  called?  " 

These  questions  are  answered  In  the  order  stated,  as  follows : 

(a)  Until  you  accept  a  commission  as  an  officer,  enlist,  or  are  drafted,  you 
are  not  in  the  military  service  of  the  United  States  as  contemplated  by  the 
questionnaire  referred  to. 

(h)  The  position  of  property  and  disbursing  officer  of  the  United  States 
for  the  different  States  Is  a  civil  status  and  not  a  military  one.  The  Incumbent 
must  be  a  member  of  the  National  Guard  of  the  State  In  which  he  resides,  but 
he  is  not  in  the  military  service  of  the  United  States. 

(c)  If  called  into  military  service,  you  can  at  once  resign  as  property  and 
disbursing  officer  and  request  that  an  Inspection  be  made  of  your  office. 


BETIBEMENT:  Philippine  Scents. 

Retired  officers  of  the  Philippine  Scouts  are  not  entitled  to  advancement 
under  the  provisions  of  section  24,  act  of  June  3,  1916  (39  Stat.  166,  183).  The 
captain  in  question  received  only  a  provisional  appointment  for  four  years 
and  consequently  is  not  a  permanent  member  of  the  permanent  Military  Estab- 
lishment. By  the  act  of  May  16,  1908  (35  Stat.  163),  the  grade  of  captain  In 
the  Philippine  Scouts  was  created  and  authorized  to  be  filled  from  the  first 
lieutenants  of  said  scouts  by  appointment  for  a  period  of  four  years.  General 
Orders,  No.  26,  War  Department,  1999,  merely  states  the  privilege  of  the 
President  to  fill  vacancies  in  the  grades  of  captain  and  first  lieutenant,  Philip- 
pine Scouts,  and  while  it  has  the  force  of  law  upon  the  President's  subordi- 
nates, does  not  bind  the  President  himself.  (See  Carr  v.  Gordon,  82  Fed. 
373,  379;  Ops  J.  A.  G.  88-420,  May  11,  1917.) 

210.2. 

War  Department,  J.  A.  G.  O.,  September  26,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  submits  to  this  of- 
fice for  further  remark  the  right  to  promotion  of  Ernest  O.  Wright,  first 
lieutenant  of  Philippine  Scouts,  now  upon  active  duty  under  the  orders  of 
the  President  by  virtue  of  section  24,  act  of  June  3,  1916.     (39  Stat  166,  183.) 

2.  The  foregoing  papers  state  that  Lieut.  Wright  served  as  an  enlisted  man 
in  the  Volunteers  and  the  llegular  Army  from  May  9, 1898,  to  October  15, 1908; 
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became  second  lieutenant,  Philippine  Scouts,  October  16,  1908;  was  appointed 
first  lieutenant,  Philippine  Scouts,  March  1,  1910;  was  reappointed  first  lieu- 
tenant August  5,  1914;  and  was  retired  because  of  disability  incident  to  the 
military  service  July  19.  1917.     (Par.  86,  S.  O.  No.  166,  W.  D.  1917.) 

On  August  21,  1917,  he  was  by  direction  of  the  President  placed  on  active 
military  duty  and  detailed  for  general  recruiting  service.  He  entered  upon 
active  duty  September  12,  1917,  and  remains  upon  such  duty  to  the  present 
time. 

First  Lieut  of  Philippine  Scouts  Charles  H.  Kivlen,  who  was  next  after 
Lieut.  Wright  on  the  lineal  list  in  tlie  Philippine  Scouts,  was  appointed  captain 
April  2,  1918,  a  vacancy  having  occurred  in  that  grade.  Therefore,  if  Lieut. 
Wright  had  remained  on  the  active  list  in  the  Philippine  Scouts  and  the  rule 
of  seniority  had  been  applied,  he  would  have  been  appointed  captain  on  said 
second  day  of  April,  1918.  He  lost  1  month  and  22  days  by  reason  of  his 
retirement  before  he  was  ordered  to  active  duty. 

3.  The  act  of  February  2,  1901  (31  Stat.  748,  757),  provided  for  the  organiza- 
tion of  native  troops  in  the  Philippine  Islands  and  for  the  oflicers  thereof. 
The  squadron  and  battalion  staff  oflicers  and  first  and  second  lieutenants  of 
companies  might  by  the  provisions  of  this  act  be  "  selected  from  the  non- 
commissioned officers  or  enlisted  men  of  the  Regular  Army  of  not  less  than 
two  years'  service,  or  from  ofl[icer8  or  noncommissioned  officers  or  enlisted  men 
serving,  or  who  have  served,  in  the  volunteers  subsequent  to  April  21,  1898,  and 
oflicers  of  those  grades  shall  be  given  provisional  appointment  for  periods  of 
four  years  each,  and  no  such  appointments  shall  be  continued  for  a  second 
or  subsequent  term  unless  the  officers'  conduct  shall  have  been  satisfactory  in 
every  respect." 

By  a  later  act,  May  16,  1908  (35  Stat.  163),  the  grade  of  captain  In  the 
Philippine  Scouts  was  created  and  authorized  to  be  filled  by  provisional  ap- 
pointment for  periods  of  four  years  each,  from  the  grade  of  first  lieutenant  in 
said  scouts. 

Section  26  of  the  act  of  June  3,  1916  (39  Stat.  185),  provides: 

"Captains  and  lieutenants  of  Philippine  Scouts  who  are  citizens  of  the 
United  States  shall  hereafter  be  entitled  to  retirement  under  the  law^s  govern- 
ing the  retirement  of  enlisted  men  of  the  Regular  Army,  except  that  they 
shall  be  retired  In  the  grade  held  by  them  at  the  date  cf  retirement,  shall  be 
entitled  to  retirement  for  disability  under  the  same  conditions  as  officers  of 
the  Regular  Army,  and  that  they  shall  receive,  as  retired  pay,  the  amounts 
allowed  by  law,  as  retired  pay  and  allowances,  of  master  signal  electricians 
of  the  United  States  Army,  and  no  more." 

Section  24  of  the  act  of  June  3,  1916  (39  Stat.  166,  183),  provides: 

"  That  in  time  of  war  retired  officers  of  the  Army  may  be  employed  on 
active  duty.  In  the  discretion  of  the  President,  and,  when  so  employed,  they 
shall  receive  the  full  pay  and  allowances  of  their  grade:  And  provided  further. 
That  hereafter  any  fetlred  officer,  who  has  been  or  shall  be  detailed  on  active 
duty,  shall  receive  the  rank,  pay,  and  allowances  of  the  grade,  not  above  that  of 
major  [amended  to  'colonel*  by  act  of  July  9,  1918  (40  Stat.  845,  890)]  that 
he  would  have  attained  in  due  course  of  promotion  If-  he  had  remained  on 
the  active  list  for  a  period  beyond  the  date  of  his  retirement  equal  to  the 
total  amount  of  time  during  which  he  has  been  detailed  on  active  duty  since 
his  retirement." 

General   Orders,  No.  26,  War  Department,  1909,  provide: 

"  1.  It  is-  the  purpose  of  the  President  in  filling  vacancies  in  the  grades  of 
captain  and  first  lieutenant  of  Philippine  Scouts  to  be  guided  in  his  selec- 
tion by  the  general  rule  of  seniority  In  the  next  lower  grade,  subject  to  the 
system  of  examinations  already  prescribed.  Exceptions  will  be  made  only 
in  cases  of  such  distinguished  gallantry  or  exceptionally  meritorious  service 
as  may  seem  to  him  to  justify  a  departure  therefrom. 

"Officers  of  Philippine  Scouts  promoted  In  accordance  with  the  provisions 
of  this  order  will  be  commissioned  as  of  the  date  when  the  vacancy  occurred 
and  will  be  entitled  to  pay  and  allowances  as  of  the  new  grade  from  the  same 
date.    C  1426865.*'    A.  G.  O. 

In  an  opinion  rendered  by  this  office  (Ops.  J.  A.  G.  88-420)  May  11,  1917, 
it  was  held  "  that  the  provision  of  section  24  of  the  national-defense  act,  re- 
lating to  the  advancement  of  retired  officers,  is  not  applicable  to  officers  of 
the  Philippine  Scouts."  In  stating  the  reason  for  this  decision,  the  following 
language  was  used : 
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"  By  reason  of  the  rule  of  seniority  of  promotion,  both  in  line  and  staff 
departments  of  the  permanent  establishment  of  the  Regular  Army,  the  foregoing 
provision  is  capable  of  certain  application  and  Is  applicable  to  the  various 
branches  of  the  permanent  establishment.  Congress  has  not  established  the 
rule  of  promotion  by  seniority  in  the  Philippine  Scouts.  First  and  second 
lieutenants  of  the  Philippine  Scouts  are,  under  section  36  of  the  act  of  February 
2,  1901,  appointed  from  certain  sources,  but  no  pro>ision  Is  made  by  law  with 
resptvt  to  promotion  from  the  pi'ade  of  second  lieutenant  to  that  of  first  lieu- 
tenant. An  act  of  May  16,  19as  (35  Stat.  163),  creates  the  office  of  cajitaln 
in  the  Philippine  Scouts  and  provides  that  captains  •shall  be  selected  from 
officers  of  the  grade  of  first  lieutenants  in  said  scouts,  and  shall  be  given  provi- 
sional appointments  for  periods  of  four  years  each,  ♦  *  ♦.*  Captains  of 
the  Philippine  Scouts  being  selected  from  first  lieutenants  of  that  organ izatioii, 
it  can  not  be  said  when  any  first  lieutenant  of  the  Philippine  Scouts  would 
have  become  a  captain  of  Philippine  Scouts  had  he  not  been  retired,  or,  indee<1. 
whether  he  ever  would  have  become  a  captain  of  the  Philippine  Scouts.  It  is 
thus  seen  that  the  provision  of  section  24,  in  question,  can  not  be  applied  to 
Philippine  Scout  officers,  and  It  must  therefore  be  prestimed  that  Congress  did 
not  intend  that  it  should  be  applicable  to  those  officers," 

4.  Lieut.  Wright  claims  that,  in  the  above-quoted  decision,  this  ofRce  failed 
to  take  into  consideration  General  Oixlers,  No.  26,  War  Department,  1909,  and 
that  by  virtue  of  that  order  the  rule  of  promotion  by  seniority  and  not  appoint- 
ment by  selection  prevails  in  the  Philippine  Scouts,  and  that,  his  junior  first 
lieutenant  having  been  appointed  a  captain  on  April  2,  1918,  IJeut.  Wright 
became  entitled  to  promotion  by  right  of  seniority,  by  virtue  of  the  aforesaid 
order,  on  May  24,  1918,  1  month  and  22  days  after  April  2,  1918,  that  being 
the  period  of  time  he  was  on  the  retlreJ  list. 

5.  It  will  be  noted  that  the  commissions  In  the  Philippine  Scouts  are  pro- 
visional appointments  for  periods  of  four  years  each,  not  to  be  renewed  unless 
the  officer's  conduct  shall  liave  been  satisfactory  in  every  respect,  and  the  act 
of  May  16,  1908  (35  Stat  163),  provides  in  regard  to  captains  of  Philippine 
Scouts :  "  Such  captains  shall  be  selected  from  officers  of  the  grade  of  first 
lieutenants  of  said  scouts,  and  shall  be  given  provisional  appointments  for 
periods  of  four  years  each." 

It  will  thus  be  seen  that  officers  of  the  PiilUppine  Scouts  are  in  no  respect 
permanent  members  of  the  permanent  Military  Establishment,  but  their  com- 
missions terminate  at  the  end  of  the  prescribed  period.  Tliey  are  subject  to  an 
examination,  mental  and  physical,  to  determine  their  fitness  for  reappointment. 
(Par.  8,  Comp.  G.  O.  Circ.  and  Bui.  1915  p.  40.)  They  are  subject  to  retire- 
ment "  under  the  laws  governing  the  retirement  of  enlisted  men  of  the  Regular 
Army  "  and  with  the  retired  pay  of  a  master  signal  electrician,  though  nomi- 
nally having  the  commissioned  rank  held  at  retirement. 

The  act  of  May  16,  1908,  svpra^  pro\ides  that  appointment  to  the  rank  of 
captain  shall  be  by  selection,  and  G.  O.  No.  26,  suprtk,  merely  announces 
a  policy  wWch  the  appointing  power  itself  Indicates  will  govern  and  control 
It  in  making  such  appointments. 

Disregarding  for  the  present  the  provision  in  the  general  order  for  the 
selection  of  officers  for  distinguished  gallantry  or  exceptionally  meritorious 
service,  the  order  not  only  departs  from  the  rule  provided  by  Congress  for 
the  selection  of  officers  but  may  be  revoked  by  the  appointing  power  at  any 
time,  or  disregarded  by  it.  In  the  making  of  appointments.  However  binding 
his  order  may  be  upon  subordinates  of  the  President,  he,  of  course,  has  the 
right  to  revoke  or  disregard  it  as  circumstances  may  suggest.  Therefore  the 
order  may  have  the  force  of  law  as  to  his  subordinates  but  not  as  to  the 
President  himself.    See  Carr  v.  Gordon  (82  Fed.  373,  379.) 

Our  conclusion  Is  that  G.  O.  No.  26,  sxipra,  being  promulgated  by  the  ap- 
pointing authority  is  a  mere  annoimcemeut  of  policy  and  Is  not  binding  upon 
it  in  the  sense  that  a  law  of  Congress  would  be,  but  may  be  revoked  or  dis- 
regarded at  will. 

The  whole  status  of  officers  of  the  Philippine  Scouts  being  in  Its  nature 
provisional,  and  their  appointment  being  by  selection  under  the  law.  obviously 
Congi'ess  did  not  intend  by  the  proviso  of  section  24,  national  defense  act, 
8Upra,  to  provide  for  the  advancement  of  such  officers  after  retirement. 

6.  The  decision  of  this  office  hereinbefore  quoted  is  adhered  to.  It  is  my 
opinion  that  retired  officers  of  the  Philippine  Scouts  ai'e  not  entitled  to  ad- 
vancement under  the  provisions  of  section  24,  act  of  June  3,  1916,  supra. 
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CIYIL  AUTHOBITIES:  Impropriety  of  Appointment  of  Military  Police 
as  Deputy  Sheriffs. 

Military  police  Klioutd  not  be  ai)pointe(I  deputy  sherifTs.  Such  a  plan  would 
be  impracticable,  because  responsibility  to  the  State  authorities  for  their 
actions  as  deputies  might  conflict  with  their  resixiuslbiUtles  to  the  military 
authorities. 

250.1. 

War  Department.  J.  A.  O.  C,  September  27,  1918.--To  The  Adjutant  Gen- 
eral. 

1.  Complying  with  your  first  indorsemojit,  requesting  advice,  to  which  is 
attached  the  telegram  of  Laubacli.  commanding,  Gamp  Custer,  Mich.,  in  which 
lie  states  that  a  venereal  disease  Is  menacing  that  camp,  and  in  which  he  asks 
that  a  few  members  of  military  police  be  made  deputy  sheriffs,  solely  to  make 
arrest  of  prostitutes  found  with  soldiers  in  certain  out-of-the-way  resorts. 

2.  While  there  is  no  Federal  law  which  prohibits  the  appointment  of  mem- 
bers of  the  military  police  to  the  State  office  of  deputy  sherlffis,  nevertheless 
the  plan  suggested  would  be  Impracticable  and  unworkable.     The  exercise; 
by  a  member  of  the  Military  Establishment  of  the  functions  of  the  office  of' 
a  State  deputy  sheriff  would  subject  him  to  a  dual  control.    For  his  acts  as 
military  police  he  would  be,  of  course,  subject  to  the  military  authorities, 
Willie  for  his  acts  when  serving  in  the  capacity  of  deputy  sheriff  he  would  ^ 
be  under  the  control  of  the  civil  authorities.    Obviously  this  would  create  a' 
highly  undesirable  situation  which  it  would  be  well  to  avoid.    Accordingly  it  is, 
the  view  of  this  office  that  It  would  be  impracticable  and  highly  undeslrai)le 
to  permit  the  military  police  to  be  made  deputy  sheriffs  for  the  purpose  sug- 
gested by  the  commanding  officer,  Cump  Custer,  Mich.,  and  he  sliould  be  so 
advised. 


CONTRACTS:  Omissions;  Correetlon  by  Supplemental  Contract 

Where  the  omission  In  a  contract  of  an  item  to  be  furnished  by  the  United 
States  was  a  mutual  error  which  would  cost  the  contractor  more  than  the 
entire  consideration  of  the  contract,  a  supplemental  contract  may  be  made 
reciting  the  original  error  and  stipulating  the  United  States  shall  furnish  to 
the  contractor  the  omitted  item. 

165. 

War  Department,  J.  A.  O.  O.,  September  27.  1918.— To  the  Officer  In  Charge, 
Gas  Defense  Division,  Chemical  Warfare  Service. 

1.  Opinion  is  requested  with  regard  to  the  authority  to  make  a  supple- 
mental contract  to  correct  a  mutual  error  In  the  contract  dated  July  29,  1918, 
with  the  Sweets  Co.  of  America  (Inc.),  for  furnishing  to  the  Chemical  War- 
fare Service  2,000,000  antidimraing  outfits  at  $0.007483  each.  The  facts  may 
be  briefly  stated  as  follows :  At  the  time  the  contract  was  made  It  was  under- 
stood between  the  parties- that  the  United  States  would  supply  2,100,000  tin 
containers,  2,100,000  cloth  wipers,  and  2,100,000  sticks  of  antidimmiug  com- 
pound. The  contract,  in  enumerating  the  Items  to  be  furnished  by  the  United 
States  to  the  contractor,  omitted  tlie  last  item — that  is,  2,100,000  sticks  of  anti- 
di  mining  compound,  the  cost  of  which  would  exceed  the  entire  consideration  of 
the  contract.  One  or  more  other  contracts  were  made  about  the  same  time 
which  enumerated  the  item  omitted  from  this  contract  among  the  items  to  be 
furnished  by  the  United  States. 

2.  Under  the  facts  stated  above  it  is  clear  that  the  omission  of  the  item 
was  a  common  or  mutual  error  and  that  the  contractor  is  entitled  to  have  the 
contract  reformed.  No  objection  is  seen,  therefore,  to  a  supplemental  contract 
which  will  recite  the  error  In  the  original  contract  and  stipulate  that  the 
original  contract  Is  amended  by  including  the  Item  omitted  therefrom  along 
with  other  items  to  be  furnished  by  the  United  States  to  the  contractor  for  the 
purpose  of  filling  tills  contract. 

DISCHARGE:  Extension  of  Enlistment  Periods  Otherwise  Expiring. 

An  enlisted  man  asked  that  he  be  discharged  on  September  20,  1918,  wlu>n 
his  first  enlistment  period  would  have  terminated  except  for  section  7  of  the 
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act  of  ^lay  18.  1917  (40  Stat.  76,  81),  continuing  in  force  all  enlistments  which 
would  otherwise  terniinutt'.  His  purimse  was  to  collect  "certain  moneys 
deposited  with  the  quurtorumstei*,"  .after  which  he  proposed  immediately  to 
reenlist.  It  would  l)e  iuiproi)er  to  grant  this  discharge  for  such  a  purpose. 
Also,  since  this  soldier  has  not  yet  attained  his  forty-sixth  birthday,  he  is, 
under  Tlie  Adjutant  Oeneral's  telegram  of  August  8,  £918,  rendered  ineligible 
for  voluntary  reenlist  men  t. 

220.8. 

War  Department,  J.  A.  G.  O.,  September  27,  1918.— To  the  Adjutant  General. 

1.  The  Adjutant  General,  by  the  preceding  indorsement,  submits  to.  this 
office  for  recommendation  a  letter  dated  September  12,  1918,  from  Pvt.  D.  Bat- 
tery B,  Fourteenth  Field  Artillei*y,  as  follows : 

"  Request  that  I  be  discharged  September  29,  1918,  which  date  marks  the 
end  of  my  first  enlistment. 

"  I  desire  this  discharge  in  order  that  I  may  secure  my  final  statements, 
thereby  collecting  moneys  deposited  with  the  quartermaster. 

"  I  will  reenlist  for  the  period  emergency  the  same  day  I  am  discharged 
and  desire  this  discharge  only  so  that  I  may  collect  the  money  due  me  and  of 
which  I  am  in  need,  being  a  married  man." 

2-  It  is  provldwi  in  sec.  7,  act  of  May  18,  1917  (40  Stat.  76,  81),  that: 

"All  enlistments.  Including  those  in  the  Regular  Army  Reserve,  which  are 
In  force  on  the  date  of  the  approval  of  this  Act  and  which  would  terminate 
during  the  emergency  shall  continue  in  force  during  the  emergency  unless 
sooner  discharged ;  but  nothing  herein  contained  shall  be  construed  to  shorten 
the  period  of  any  existing  enlistment.** 

This  provision  clearly  is  an  Inhibition  against  discharges  unless  ordered  by 
the  Secretary  of  War  under  his  general  power  to  grant  discharges  in  the 
interest  of  the  Government.  Since  the  soldier's  enlistment  Is  prolonged  for 
the  period  of  the  emergency  by  the  provision  of  the  statute  quoted,  a  discharge 
for  the  purpose  Indicated  to  be  followed  by  immediate  reinstatement  is  not 
authorlze<l  by  law  and  would  Involve  administrative  labor  and  a  multiplica- 
tion of  records  without  any  resultant  benefit  to  the  Government. 

On  August  8,  1918,  The  Adjutant  General  sent  the  following  telegraphic  mes- 
sage to  all  officers  of  the  general  recruiting  service : 

"  Discontinue  immediately  all  voluntary  enlistments  and  acceptances  of  men 
who  have  not  yet  attained  forty-sixth  birthday.  Those  already  accepted  at 
general  recruiting  stations  will  be  forwarded  to  usual  depot  for  enlistment." 

This  order  is  still  In  effect.  Therefore,  unless  the  applicant  for  discharge  has 
attained  his  forty-sixth  birthday,  he  would  be  Ineligible  for  voluntary  enlist- 
ment if  he  should  be  discharged. 

*6,  I  am,  therefore,  of  the  opinion  that  the  request  should  be  refused. 


SELECTIYE-DRAFT  ACT:  Blgrhts  of  Nentral  Soldier  Already  Inducted 
into  Army. 

Neutral  declarants  who  have  already  been  lawfully  inducted  into  the  military 
service  of  the  United  States  have  not  been  given  any  right  to  a  discharge  or 
been  otherwise  affected  by  recent  legislation.  Section  4,  the  net  of  July  9,  1918 
(40  Stat.  845,  885),  has  been  affirmed  by  the  act  of  August  81,  1918  (40  Stat 
955,  957),  and  the  latter  act  amends  section  2,  selective  draft  act  of  May  18, 
1917.  (40  Stat.  76,  78.)  Section  117i,  Selective  Service  Regulations,  second 
edition,  Changes  No.  6,  August  15,  1918,  applies  only  to  Inducted  declarants. 

327.02. 

War  Department,  J.  A.  G.  0.,  September  27,  1918.— To  The  Adjutant  General. 

1.  The  Secretary  of  State  has  requested  advice  from  the  Secretary  of  War 
concerning  the  reply  which  should  be  made  to  a  note  from  the  Danish  minister, 
inquiring  as  to  the  effect  of  the  act  of  July  9,  1918  (40  Stat.  845,  885),  amend- 
ing the  selective  draft  act  (40  Stat.  76,  78),  upon  the  rights  of  nationals  of  his 
country  who,  as  declarants,  had  been  inducted  into  the  military  service  of  the 
United  States  prior  to  said  amendment. 

2.  The  minister  mentions  the  Regulations  issued  August  15,  1918,  for  carry- 
ing the  amendment  into  effect ;  but  states  that  the  text  does  not  seem  clear  on 
this  question. 
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3.  Those  Regulations,  so  far  as  relevant,  read  as  follows : 

"  Section  1171.  Classification  of  neutral  declarants. — ^Any  uninductcd  regis- 
trant, who  is  a  citizen  or  subject  of  a  country  neutral  In  the  present  war,  and 
who  has  declared  his  intention  to  become  a  citizen  of  the  United  States  but 
has  not  completed  his  citizenship,  shall  be  relieved  from  liability  to  military 
service  upon  filing  an  affidavit,  P.  M.  G.  O.  Form  1041,  with  the  Local  Board  set- 
ting-forth  in  such  aflidavit  that  he  withdraws  his  intention  to  become  a  citizen 
of  the  United  States."  (Selective  Service  Regulations,  second  edition,  Changes 
No.  6,  Aug.  15,  1918.) 

It  will  be  noted  that  care  was  taken  to  make  the  Regulations  applicable  only 
to  "  uninducted  "  registrants. 

4.  The  statute  mentioned,  which  is  known  as  the  "Army  appropriation  act," 
reads  in  part  as  follows: 

**  Section  4.  That  the  second  sentence  of  section  two  of  the  act  entitled  *An 
act  to  authorize  the  President  to  increase  temporarily  the  Military  Establish- 
ment of  the  United  States,'  approved  May  18,  1917,  be,  and  is  hereby,  amended 
to  read  as  follows: 

"  *  That  such  draft  as  herein  provided  shall  be  based  upon  liability  to  military 
service  of  all  male  citizens  or  male  persons  not  alien  enemies  who  have  declared 
their  intention  to  become  citizens  between  the  ages  of  21  and  30  years,  both  in- 
clusive, and  shall  take  place  and  be  maintained  under  such  regulations  as  the 
President  may  prescribe  not  inconsistent  with  the  terms  of  this  act:  Provided, 
That  a  citizen  or  subject  of  a  country  neutral  in  the  present  war  who  has 
declared  his  intention  to  become  a  citizen  of  the  United  States  shall  be  relieved 
from  liability  to  military  service  upon  his  making  a  declaration,  in  accordance 
with  such  regulations  as  the  President  may  prescribe,  withdrawing  his  inten- 
tion to  become  a  citizen  of  the  United  States,  which  shall  operate  and  be  held 
to  cancel  his  declaration  of  intention  to  become  an  American  citizen  and  he 
shall  forever  be  debarred  from  becoming  a  citizen  of  the  United  States.'  "  (Act 
of  July  9,  1918,  40  Stat.  845,  885.) 

5.  This  amendment  to  the  selective-draft  act  has  recently  been  confirmed 
by  the  first  section  of  the  act  of  August  31,  1918,  known  as  the  "  man-power 
act,"  (40  Stat.  955),  which  In  further  amending  section  2,  selective-draft  act,  re- 
peats word  for  word  the  proviso  above  quoted. 

6.  It  will  be  noted  that  the  statute  is  directed  to  the  question  of  the  basis  of 
the  draft,  not  to  the  question  of  retention  or  discharge  from  the  military 
service.  There  is  nothing  In  the  wording  of  it  to  take  it  out  of  the  general 
rule  that  statutes  are  not  to  be  construed  as  retroactive  unless  such  construc- 
tion is  clearly  called  for.  Had  Congress  intended  to  provide  a  new  ground 
for  discharge  from  the  Army,  with  all  the  serious  practical  consequences  which 
that  would  involve  in  the  midst  of  this  war,  it  would  have  been  natural  to 
make  some  express  mention  of  discharge. 

7.  It  is  my  opinion  that  neutral  declarants  who  have  already  been  lawfully 
inducted  into  the  military  service  of  the  United  States  have  not  been  given 
any  right  to  a  discharge  or  been  otherwise  affected  by  the  recent  legislation 
mentioned. 


ALIENS:  Eligibility  for  Enlistment. 

So  far  as  the  statutes  are  concerned  citizens  of  allied  countries  are  eligible 
in  time  of  war  for  voluntary  enlistment  in  the  Army  of  the  United  States. 
Whether  they  shall  be  enlisted  or  not  is  purely  a  matter  of  policy. 

342.1.  Seftembeb  28,  1918. 


DESERTION:  Travel  Orders  for  Deserters. 

A  department  commander  may,  by  general  instructions,  authorize  a  post  com- 
mander within  his  department  to  issue  travel  orders  for  the  disposition  of  draft 
deserters  in  pursuance  of  a  circular  letter  of  instructions  of  the  War  Depart- 
ment Issued  by  The  Adjutant  General  and  dated  March  15,  1918. 
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300.4.  Septkubkr  28,  1918. 

From :  The  Office  of  the  Jiidpo  Advocate  General. 

To:  Tlie  Department  Judge  Advocate,  Charleston,  S.  C. 

Subject :  Travel  oixlers  for  draft  evaders. 

1.  In  your  communication  of  the  19th  instant  you  refer  to  the  instructioQS  of 
the  War  Department,  dated  March  15,  1918,  governing  "  the  disposition  to  be 
made  of  National  Army  deserters  "  and  request  the  views  of  this  office  respect- 
ing the  autliorlty  of  a  post  commander  to  issue  travel  orders  in  such  cases  based 
upon  those  instructions. 

2.  In  the  opinion  of  this  office  post  commanders  are  not  authorized  by  tite 
instructions  mentioned  to  issue  travel  orders  except  In  pursuance  of  instruc- 
tions, general  or  special,  from  department  commanders.  This  appears  to  be  the 
necessary  meaning  of  section  7  of  the  instructions,  vs-hlch  reads  as  follows : 

"  Department  commanders  will  make  tlK»  necessary  armngemeiits  for  caring 
for  and  disposing  of  all  deserters  delivered  within  their  respective  depurtments 
and  not  at  National  Army,  National  Guard,  or  Regular  Army  divisional  cami>s 
or  cantonments.** 

This  evidently  means  that  a  department  commander  may  authorize  post  com- 
manders within  his  department  to  issue  travel  orders  for  the  disposition  of 
draft  deserters,  either  in  specific  cases  or  by  general  instructions. 


GOTEBNMENT  AeENOIES:  CiTilian  Use  of  Goveniiient  Railroad;  Carrier. 

A  railroad  operated  by  the  Signal  Corps  under  a  specific  appropriation  may 
be  used  by  civilians  and  a  charge  made  if  the  same  can  be  dohe  without  involv- 
ing additional  expense  of  operations.  All  funds  received  should  be  deposited 
In  the  Treasury  as  "miscellaneous  receipts."  (R.  S.  sec.  3617.)  Such  a  rail- 
road operated  only  for  passenger  service  would  not  be  a  common  carrier.  (1 
Hutchinson  Carriers,  3d  ed.,  sees.  69-76.)  Soldiers  and  such  civilians  as  have 
business  with  the  Government  necessitating  their  use  of  this  road  can  be  carried 
on  the  railroad,  either  with  or  without  charge,  as  may  be  deemed  proper. 

531. 

War  Department,  J.  A.  G.  O.,  September  28,  1918.— To  The  Adjutant  General. 

1.  The  Signal  Corps  is  operating  a  railroad  from  Aircadia,  Fla.,  to  Garlstrom 
and  Doll  Fields,  16  miles  long.  This  railroad  was  constructed  by  the  Gov- 
ernment and  turned  over  to  the  Traffic  Branch  of  the  Signal  Corps  for  opera- 
tion. There  is  an  appropriation  of  $57,000  per  annum  for  operating  and 
maintaining  this  railroad.  The  questions  upon  which  the  opinion  of  this 
office  is  desired  are: 

(a)  Whether   this  railroad   can  maintain  a  regular  passenger  service  to 
provide  for  troops  and  civilians  and  charge  them  a  reasonable  fare? 
(6)  By  so  doing  will  the  railroad  be  a  common  carrier? 
(c)  Can  the  railroad  provide  free  passenger  service  for  soldiers  and  dvlllajis? 

2.  In  the  opinion  of  this  office  the  fact  that  a  specific  appropriation  has  been 
made  for  the  operation  aud  maintenance  of  this  railroad  does  not  confer 
authority  to  operate  it  other  than  for  Government  purposes.  It  will  not  be 
lawful,  therefore,  to  Install  a  regular  passenger  service  for  the  accommodatlou 
of  soldiers  and  civilians.  It  is  within  the  purpose,  however,  of  the  legislation 
authorizing  its  operation  and  maintenance  that  it  shall  be  operated  and  main- 
tained for  Government  purposes,  and  I  think  that  these  purposes  would  in- 
clude accommodation  for  soldiers  and  such  civilians  as  have  business  with 
the  Government  necessitating  their  use  of  this  road,  provided  only  such 
service  may  be  maintained  as  will  be  required  for  Government  purposes.  I 
see  no  objection  to  charging  soldiers  and  civilians,  where  the  circumstances  of 
their  travel  make  it  proper  to  charge  them  a  reasonable  amount  for  the  service 
rendered.  If  other  persons  can  be  carried  without  Involving  additional  expense 
of  operation,  I  see  no  objection  to  charging  them  a  reasonable  compensation 
for  the  service.  All  funds  received,  however,  must  be  treated  as  funds  re- 
ceived to  the  use  of  the  United  States  and  dejiosited  In  the  Treasury  as  mis- 
cellaneous receipts,  conformable  to  the  requirements  of  section  3617,  Revised 
Statutes.    The  questions  submitted  may  be  answertnl,  briefly,  as  follows: 

(a)  This  railroad  can  not  maintain  a  regular  passenger  service  except  as 
such  service  is  required  in  the  operation  of  the  railroad  for  strictly  Govern- 
mental purposes.     No  objection  is  seen  to  charging  troops  and  civilians  a 
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reasonable  fare,  provided  that  no  additional  expense  of  operation  will  be  neces- 
sary over  the  expense  of  operating  the  railroad  for  Government  purposes.  All 
receipts  from  such  service  must  be  treated  as  moneys  received  to  the  use  of  the 
United  States  and  disposed  of  as  required  by  section  3617,  Revised  Statutes. 

ib)  This  question  is  answered  in  the  negative.  A  railroad  operating  only 
for  passenger  service  would  not  be  a  common  carrier  (1  Hutchinson  Carriers, 
3d  ed.,  sees.  69-76). 

(o)  Question  "c"  is  answered  in  the  affirmative.  Obviously,  soldiers  and 
such  civilians  as  have  business  with  the  Government  necessitating  their  use 
of  this  road  can  be  carried  on  this  Government  railroad,  either  with  or  without 
charge,  as  mjiy  be  deemed  proper. 


INTERNATIONAL  LAW:  Prirate  Waste  Pipe  aeross  International  Bound- 
ary. 

Permit  is  requested  to  extend  the  waste  pipe  of  a  United  States  factory 
across  the  international  boundary  line  into  Canada.  As  the  project  involves 
a  physical  connection  between  the  United  States  and  a  point  outside  its  terri- 
torial jurisdiction,  the  consent  of  the  President^is  necessary. 

680.4. 

War  Department,  J.  A.  G.  C,  September  28,  1918. — ^To  the  Secretary  of  War. 

Returned  with  draft  of  permit  authorizing  the  Michigan  Alkali  Co.  to  lay 
a  pipe  line  under  the  Detroit  River,  from  a  point  on  the  American  shore  at  or 
near  Wyandotte,  Mich.,  to  the  international  boundary  line,  it  being  the  inten- 
tion of  said  company  to  carry  the  line  thence,  to  Fighting  Island,  Canada.  The 
use  to  which  the  pipe  line  Is  to  be  put  is  stated  to  be  the  disx>osal  of  the  residue 
or  waste  from  the  manufacture  of  soda  ash,  which  waste  material  is  to  be 
dumped  on  the  lower  part  of  Fighting  Island,  Canadian  territory.  The  applica- 
cant  states  that  it  has  obtained  a  permit  from  the  Canadian  Government  cover- 
ing that  portion  of  the  work  which  will  lie  beyond  the  international  boundary. 

As  the  project  involves  a  physical  connection  between  the  United  States  and 
a  point  outside  its  territorial  jurisdiction,  the  consent  of  the  President  is 
necessary. 


OATH:  Artleles  of  War  114;  Summary  Court  Officer. 

A  summary  court  officer  has  the  power  to  administer  the  oath  of  disinterested- 
ness made  by  contracting  officers  (C.  3671).  He  can  not  take  the  oath  of  civil- 
service  employees  upon  appointment,  promotion,  or  transfer,  because  the  same 
can  not  be  regarded  as  being  authorized  by  the  term  "  for  purposes  of  military 
adndnistratlon.**  He  may  take  the  oaths  of  enlisted  men  or  civilians  on  applica- 
tions for  conamissions  in  the  Army.  He  may  take  the  affidavit  for  the  travel 
order  of  a  civilian  employee  of  the  Government  if  the  same  is  for  military  pur- 
pose. 

013.1. 

War  Department,  J.  A.  G.  C,  September  28,  1918. — ^To  The  Adjutant  General. 

By  the  papers  in  reference  the  commanding  officer  of  Edgewood  Arsenal,  Md., 
presents  the  question  whether  a  summary  court  officer,  at  that  arsenal,  is  em- 
powered, by  article  114  of  the  Articles  of  War,  to  administer  oaths  in  the  fol- 
lowing cases:  (a)  The  affidavit  of  disinterestedness  made  by  a  contracting 
officer;  (6)  Affidavits  of  civil-service  employees  upon  appointment,  promotion. 
Of  transfer;  (o)  Affidavit  of  enlisted  men  or  civilians  upon  application  for 
commission;  and  (d)  Affidavit  to  travel  orders  by  a  civilian  employee  when 
travel  Is  necessary  for  Government  business. 

Articles  of  W^ar  114,  in  conferring  authority  upon  certain  officers  of  the  Mili- 
tary Establishment  to  administer  oaths  provides: 

"Any  judge  advocate  or  acting  judge  advocate,  the  president  of  a  general  or 
special  court-martial,  any  summary  court-martial,  the  judge  advocate  or  any 
assistant  judge  advocate  of  a  general  or  special  court-martial,  the  president 
or  the  recorder  of  a  court  of  inquiry  oi  of  a  military  board,  any  officer  desig- 
nated to  take  a  deposition,  any  officer  detailed  to  conduct  an  investigation,  and 
the  adjutant  of  any  command  shall  have  power  to  administer  oatlis  for  the  pur- 
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poses  of  the  administration  of  military  justice  and  for  other  purposes  of  military 
administration;  and  In  foreign  places  where  the  Army  may  be  serying  shall 
have  the  general  powers  of  a  notary  public  or  of  a  consul  of  the  United  States 
in  the  administration  of  oaths,  the  execution  and  acknowledgment  of  legal 
instruments,  the  attestation  of  documents,  and  all  other  forms  of  notarial  acta 
to  be  executed  by  persons  subject  to  military  law."  By  virtue  of  this  article 
a  summary  court  officer  has  the  power  to  administer  oaths  for  the  purpose  of 
administration  of  military  justice  and  for  other  purposes  of  military  administra- 
tion. The  questions  presented  will  be  answered  in  the  order  in  which  they  are 
stated. 

(a)  This  office  answered  this  question  in  an  opinion,  C  3671,  in  which  it  held 
that  a  judge  advocate,  who  possesses  the  same  authority  to  administer  oaths 
as  a  summary -court  officer,  had  the  power  to  take  the  oath  to  the  affidavit  of 
disinterestedness  made  by  a  contracting  officer. 

(6)  The  taking  of  the  oath  of  office  of"  civil-service  employees  upon  appoint- 
ment, promotion,  or  transfer  can  not  be  regarded  as  being  authorized  by  the 
term  "for  purposes  of  military  administration,"  appearing  in  the  Articles  of 
War,  and  it  follows,  therefore,  that  the  answer  to  this  question  is  "  No." 

(c)  Application  for  commissions  in  the  Army  have  a  direct  relation  to  the 
Military  Establishment  of  which  the  applicant  seeks  to  become  a  member. 
Therefore,  the  oath  of  enlisted  men  or  civilians  to  such  applications  may  be 
acknowledged  before  a  summary  court  officer. 

(<f)  If  the  travel  by  a  civilian  employee  of  the  Government  is  for  military 
purposes,  the  affidavit  for  the  travel  order  may  be  taken  by  him  before  the 
summary  court  officer. 


WAB-BISK  INSUBAN€£:  Continuation  of  Insurance  During  Suspension 
of  Sentence  of  Dishonorable  Discharge. 

An  enlisted  man  under  confinement  with  suspended  sentence  of  dishonorable 
discharge  is  privileged  to  continue  his  Insurance  as  he  is  within  the  broad  terms 
of  section  400,  act  of  October  6,  1917  (40  Stat.  398,  409).    The  soldier  should  be 
permitted  all  reasonable  latitude  of  action  and,  If  necessary,  may  be  given 
I  appropriate  assistance  to  enable  him  to  arrange  for  the  payment  of  his  pre- 

miums when  due  or  within  the  lawful  period  of  grace  thereafter. 

004.6. 

War  Department,  J.  A.  G.  O.,  September  28, 1918.— To  The  Adjutant  General. 

1.  Answering  the  question  "  whether  an  enlisted  man,  who  has  been  sentenced 
to  be  dishonorably  discharged,  and  the  execution  of  so  much  of  the  sentence 
as  relates  to  dishonorable  discharge  has  been  suspended  until  the  soldier  Is 
released  from  confinement  is  privileged  to  continue  his  Insurance."  It  is  the 
opinion  of  this  office  that  such  an  enlisted  man  is  privileged  to  continue  his 
insurance,  as  he  is  within  the  broad  terms  of  section  400,  act  of  October  6,  1917. 
(40  Stat.  998,  409.) 

2.  In  answer  to  the  further  question  "what  method  would  be  followed  to 
collect  monthly  premiums,  as  a  man  serving  a  suspended  sentence  is  on  a  no 
pay  status,"  it  is  advised  that  the  usual  method  of  collecting  the  soldier's 
monthly  premiums  from  his  pay  is  necessarily  suspended,  but  the  soldier  should 
be  permitted  all  reasonable  latitude  of  action,  and,  if  necessary,  may  be  given 
appropriate  assistance  to  enable  him  to  arrange  for  and  effect  payment  of 
his  premiums  from  his  private  fimds  on  the  dates  such  payments  become  due 
or  within  the  lawful  period  of  grace  thereafter. 


ADMIRALTY:  Unseaworthy  Tessel;  Liability  for  €argo. 

The  obligation  of  the  o\\Tiers  of  a  ship  is  that  she  must  be  in  fact  seaworthy 
at  the  commencement  of  the  voyage,  and  it  is  immaterial  that  the  owners 
believed  her  to  be  seaworthy  or  have  used  every  reasonable  effort  to  make 
her  so.  If  she  was  unsea worthy  at  the  inception  of  the  voyage,  the  owners  are 
liable  for  the  value  of  cargo  lost  {Benner  Line  v.  Pendleton^  210  Fed.  67, 
affirmed,  U.  S.  Circuit  C3ourt  of  App.,  217  Fed.  497,  afllrmed,  U.  S.  Supreme  CJourt, 
246  U.  S.  353.) 


^^-i 
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579.1. 

War  Department,  J.  A.  G.  O.,  September  30, 1918.— To  The  Adjutant  General. 

1.  These  papers  are  referred  to  this  office  for  appropriate  action,  if,  in  the 
opinion  of  this  office,  they  disclose  sufficient  grounds  for  suspecting  that  the 
schooner  Springfield  was  unseaworthy  when  she  started  from  Gulfport,  Miss., 
on  April  4,  1918. 

2.  The  schooner  Spnngfleld,  privately  owned,  was  chartered  to  the  United 
States  Quartermaster  Corps,  to  carry  a  cargo  of  lumber  from  Gulfport,  Miss., 
to  San  Juan,  Porto  Rico.  She  began  loading  on  March  16,  1918,  and  finished 
March  27,  1918,  and  sailed  April  4,  1918.  She  was  not  overloaded,  her  master 
requesting  more  cargo,  but  none  was  available.  She  made  some  water  during 
loading,  and  the  stevedore  states  that : 

"  On  some  occasions  I  furnished  men  to  the  master  to  pump  the  water  out 
of  hold.  Two  men  were  furnished  for  one  hour  before  starting  loading  and 
two  men  about  one-half  hour  every  other  day." 

Prior  to  April  15,  1918,  she  was  reported  in  distress  and  coming  into  Mobile, 
Ala.,  in  tow.  She  never  reached  that  port  but  was  lost  at  sea,  with  all  her 
cargo.  This  office  is  infonned  that  the  value  of  the  cargo  was  upwards  of 
$25,000.  It  is  stated  that  she  *'  encountered  a  storm,  the  severity  of  which  is 
not  stated,  which  strained  the  ship  to  such  an  extent  that  she  leaked  badly, 
and  when  all  pumps  became  clogged  the  crew  left  the  vessel." 

3.  The  above  facts  give  rise,  in  the  opinion  of  this  office,  to  a  presumption  of 
unseaworthiness  at  the  time  of  sailing.  It  Is  well  settled  that  the  obligation  of 
the  owners  of  a  ship,  according  to  the  maritime  law,  is  that  she  must  be  In  fact 
seaworthy  at  the  commencement  of  the  voyage  and  it  Is  immaterial  that  the 
owners  believed  her  to  be  seaworthy  or  have  used  every  reasonable  effort  to 
make  her  so.  If  she  was  unseaworthy  at  the  Inception  of  the  voyage,  the  owners 
are  liable  for  the  value  of  the  cargo  lost.  (Benner  Line  v.  Pendleton,  210  Fed. 
67,  affirmed,  U.  S.  Circuit  Court  of  App.,  217  Fed.  497,  affirmed,  U.  S.  Supreme 
Court,  246  U.  S.  353.  )•'  The  above  case  held  that  where  a  ship,  three  days  after 
starting  on  her  voyage  in  weather  which,  although  heavy,  was  not  extraordi- 
nary, sprang  a  leak  of  so  serious  a  character  that  she  was  afterwards  abandoned 
and  became  a  total  loss,  with  her  cargo,  and  where  three  of  her  four  pumps, 
when  put  in  use,  almost  immediately  broke  down  and  became  useless  without 
any  adequate  reason,  the  Inference  Is  warranted  that  she  was  unseaworthy 
when  s^e  commenced  the  voyage. 

4.  In  the  opinion  of  this  office  these  papers  disclose  sufficient  grounds  for 
suspecting  that  the  schooner  Springfield  was  unseaworthy  when  she  sailed  from 
Gulfport,  Miss.,  and  it  is  recommended  that  the  papers  be  referred  to  the  De- 
partment of  Justice  for  investigation  and  such  action  as  the  Attorney  General 
may  deem  advisable. 

ABTICLES  OF  WAR,  114:  Acknowledgments  by  authority  of  State  Law. 

The  act  of  a  State  legislature  authorizing  the  taking  of  acknowledgments  by 
certain  officers  of  the  National  Guard  has  no  application  to  former  members  of 
the  State  guard  now  drafted  Into  Federal  service.  Such  officers  are  no  longer 
members  of  the  National  Guard.  They  are  officers  of  the  United  States  Army 
and  as  such  must  derive  from  the  one  hundred  and  fourteenth  article  of  war 
their  authority  to  take  acknowledgments  here  or  on  foreign  soil. 

013.1  Septembeb  30,  1918. 

My  Deab  Sir:  This  office  Is  In  receipt  of  your  letter  of  September  25,  1918, 
In  which  you  inquire  whether  members  of  the  Military  Establishment,  now 
serving  in  France,  may  have  certain  legal  papers  acknowledged  by  officers 
who  were  formerly  members  of  the  National  Guard  of  Pennsylvania.  You 
invite  attention  to  the  act  of  ^he  State  Assembly  of  Pennsylvania,  dated  April 
22,  1863,  which  provides  for  the  taking  of  acknowledgments  by  any  person  hold- 
ing the  rank  of  major  or  an  officer  of  any  higher  rank  in  the  military  service 
of  the  United  States,  under  a  commission  from  the  governor  of  the  State,  and 
you  Inquire  whether  the  officers  of  the  National  Guard,  now  serving  in  France, 
are  still  to  be  recognized  as  members  of  the  National  Guard  for  the  puri)oses 
of  taking  such  acknowledgments. 

In  r  iply  thereto,  permit  me  to  say  that  these  officers  are  no  longer  members 
of  the  National  Guard,  but  are  officers  of  the  Army  of  the  United  StatesT,  and 
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.therefore,  they  can  not  now  exercise  any  right  Incident  to  the  office  formerly 
held  by  them  in  the  National  Guard. 

However,  Articles  of  War  114,  confers  authority  upon  certain  officers  of  the 
Military  Establishment  to  tafa:e  acluiowledgements.     This  article  provides: 

"Any  judge  advocate  or  acting  Judge  advocate,  the  president  of  a  general  or 
special  court-martial,  any  summary  court-martial,  the  judge  advocate  or  any 
assistant  judge  advocate  of  a  general  or  special  court-martial,  the  president  or 
recorder  of  a  court  of  inquiry  or  of  a  mllltai'y  board,  any  officer  designated  to 
take  a  deposition,  any  officer  detailed  to  conduct  an  lnve8tl:5ation,  and  the 
adjutant  of  any  command  shall  have  power  to  administer  oaths  for  the  purposes^ 
of  the  administration  of  military  justice  and  for  other  pu -poses  of  military 
administration ;  and  in  foreign  places  w  here  the  Army  may  be  serving  shall  ]la\-e 
the  general  powers  of  a  notary  public  or  of  a  consul  of  the  United  States  In  the 
administration  of  oaths,  the  execution  and  acknowlet'gemont  of  legal  Instru- 
ments, the  {attestation  of  documents,  and  all  other  for^as  of  notarial  acts  to  be 
executed  by  persons  subject  to  military  laws." 

It  will  be  seen,  therefore,  that  the  officei's,  who  are  designated  therein  who 
are  in  foreign  places  where  the  Army  may  be  serving,  have  the  general  powers 
of  a  notary  public  or  of  a  consul  of  the  United  States  in  the  administration  of 
oaths,  the  execution  and  acknowledgment  of  legal  instruments,  the  attestation 
of  documents,  and  all  other  forms  of  notarial  acts  to  be  executed  by  persons 
subject  to  military  law. 


CITIZENS:  Child  Born  to  German  Parents  Naturalized  in  the  United 
States,  hut  Temporarily  Resident  in  Germany. 

A  German  subject  was  duly  naturalized  a  citizen  of  the  United  States  and 
while  touring  Europe,  had  a  son  born  to  him  In  Germany.  Six  months  after- 
wards the  family  returned  to  the  United  States  and  the  son  has  remained  ever 
since.    The  son  is  a  citizen  of  the  United  State& 

014.38. 

War  Department,  J.  A.  Q.  O.,  September  30,  1918.— To  The  Adjutant  General. 

1.  By  the  second  indorsement  decision  has  been  requested  by  the  commanding 
office  of  the  recruit  depot,  Jefferson  Barracks,  Mo.,  upon  a  letter  of  Fred.  K. 
Wachter,  sergeant,  Twenty-third  Recruit  Company,  General  Service  Infantry, 
asking  advice  as  to  whether  or  not  he  is  considered  a  citizen  of  the  United 
States. 

2.  From  the  data  submitted  by  Sergt.  Wachter  it  appears  that  his  father, 
who  was  born  in  Germany,  was  duly  naturalized  as  a  citizen  of  the  United 
States  of  America  in  the  circuit  court  of  Menominee  County,  Mich.,  May  8, 
1893,  and  was  simply  touring  in  Europe  when  Fred  E.  Wachter  was  born  at 
Witmund,  Germany,  January  28,  1894 ;  and  that  six  months  thereafter  Fred  B. 
Wachter  was  brought  by  his  parents  to  the  United  States  where  the  former  lias 
remained  ever  since. 

3.  On  tliese  facts  Sergt.  Fred.  E.  Wachter  should  be  advised  that  he  is  a 
citizen  of  the  United  States  of  America. 

4.  Sergt.  Wachter  may  be  also  advised  that  the  German  Government  may  some 
day  claim  that  he  is  a  subject  of  Germany,  but  it  is  hoped  that  this  question 
will  never  become  practically  important. 


CnriL  AUTHORITIES:  Injnnetion  Issned  by  State  to  Prejudice  of  Got- 
ernment  Contract. 

A  State  court  issued  an  injunction  requiring  the  closing  down  of  a  private 
plant  which  was  carrying  out  Government  contracts.  The  President,  under 
authority  of  section  120,  national  defense  act  (39  Stat.  166,  213),  has  power  to 
issue  a  compulsory  order  that  the  plant  fill  the  Government  contracts,  and  on 
the  owner's  refusal  to  comply  may  take  immediate  possession  of  the  plant. 
This  power  is  paramount  to  any  State  law  and  its  exercise  can  not  be  con- 
trolled by  a  State  court  But  the  better  practice  would  be  for  the  United 
States  Attorney  for  the  proper  district  to  apply  to  the  court  for  a  modification 
of  the  injunction  so  as  to  permit  the  Government  contract  to  be  fulfilled. 
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004.4. 

War  Department,  J.  A.  G.  O.,  September  30, 1918.— To  The  Adjutant  General. 

The  opinion  of  this  office  Is  desired  whether  the  War  Department  may  law- 
fully require,  by  the  issue  of  a  compulsory  order,  tlio  operation  of  a  plant 
wMch  had  been  previously  closed  down  by  an  injunction  issued  by  the  court  of 
the  State  in  which  the  plant  Is  located.  The  papers  in  reference  show  tlmt  the 
Quartermaster  Corps  entered  into  a  contract  with  Phil  lips- Jones  &  Co.  (Inc.), 
New  York  City,  whereby  that  company  agreed  to  furnish  tbe  Government  a 
certain  quantity  of  under^'ear.  For  the  purpose  of  fultllling  this  Governm«it 
contract  Phil  lips- Jones  &  Co.  purchased  a  factory  and  certain  machinery  located 
at  Newport,  Pa.,  from  one  J.  Keely-Siiussaman.  After  the  purchase  Phillips- 
Jones  &  Co.  took  possession  of  the  factory  and  machinery  and  began  the  manu- 
facture of  goods  under  the  Government  contract.  On  July  5,  1918,  17  days 
after  the  actual  transfer  of  the  property,  an  injunction  Issued  by  the  court  of 
common  pleas,  Perry  County,  Pa.,  was  served  on  the  Phillips-Jones  &  Co.  re- 
straining them  from  operating  the  factory.  This  injunction  was  Issued  on  the 
prayer  of  certain  shirt  manufacturei*s,  who  claimed  that  the  former  owner  of 
the  factory,  J.  Keely-Saussaman,  had  failed  to  fulfill  a  contract  with  them. 

Tile  Presideni,  by  virtue  of  the  authority  conferred  by  sedition  120,  national 
defense  act  (3Q  Stat.  166,  213),  has  the  undoubted  power  to  issue  a  compulsory 
order  in  this  case,  and  upon  refusal  to  comply  therewith  to  take  Immediate 
lx>sses.slon  of  the  plant.  The  power  conferred  by  this  section  is  paramount  to 
any  State  law  and  its  exercise  can  not  be  controlled  by  a  State  court.  While 
the  President  Is  clearly  empowered  to  take  the  action  outlined,  nevertheless 
this  office  is  of  the  opinion  that.  In  order  to  prevent  embarrassment  and  inter- 
ference with  the  ordinary  procedure  in  a  court  of  justice,  the  better  practlet* 
would  be  to  have  the  United  States  Attorney  for  the  proper  district  in  Pennsyl- 
vania make  application  to  the  court  for  a  modification  of  the  injunction  so  as 
to  permit  the  fulfilling  of  the  Government  contract  by  the  Phillips- Jones  &  Co. 
(Inc.)  or  take  such  other  action  as  may  be  necessary  to  accomplish  the  fulfilling 
of  the  Government  contract. 

COUBTS-MABTIAL:  Articles  of  War,  8S,  71;  Bevlsion  of  Becord  after 
€hangre  in  Personnel. 


"The  record  of  a  court-martial  mu.st  show  affirmatively  whatever  Is  made 
by  statute,  essential  to  its  jurisdiction  and  the  legality  of  Its  proceedings.'' 
(Dig.  Ops.  J.  A.  G.  1912,  p.  551;  Dig.  Ops.  J.  A.  G.  1901,  p.  GOO.)  Accordingly, 
under  the  eighteenth  article  of  war,  it  has  been  uniformly  held  to  be  essential 
to  the  exercise  of  jurisdiction  by  a  court-martial  that  the  record  contain  a 
statement  indicating  the  accused  was  accorded  an  opportunity  to  challenge 
every  member  of  the  court.  (>I.  C.  M.  par.  122;  Wlnthrop's  Military  Law  and 
Precedents,  305;  Dig.  Ops.  J.  A.  O.  1912,  p.  573.)  The  challenge  of  one  member 
raises  no  presumption  that  the  accused  would  not  have  objected  to  the  remaining 
members  of  the  court,  but  the  record  fails  to  show  that  an  opportunity  was 
given  the  accused  to  object  to  any  of  the  remaining  members,  thereby  Indicat- 
ing an  incomplete  compliance  with  the  statute.  (CM  106259;  (;M  106237.) 
In  the  absence  of  a  proper  statement  in  each  record  showing  that  an  oppor- 
tunity was  extended  to  the  accused  to  challenge  all  members  of  the  court,  the 
proceedings  are  void  aiul  will  not  support  the  sc»ntence  imposed.  Application 
should  be  made  to  The  Adjutant  General  of  the  Army  for  an  order  directing 
tlmt  the  members  of  the  original  special  ^courts-martlnl,  not  now  under  the 
conmiand  of  the  convening  authority,  be  placed  under  his  command  for  the 
limited  purpose  of  reconvening  the  court  for  revision  of  its  proceedings,  l^pon 
such  proceedings  in  revision  the  court  has  the  limited  power  to  amend  the 
record  to  conform  with  the  facts,  viz.  to  Include  any  statement  which  nmy 
have  been  made  to  the  accused  extending  to  him  the  opportunity  to  challenge 
all  members  of  the  court,  corrective  action  thereupon  should  be  taken. 

Septkmheb  30,  1918. 
2150.4. 

From :  The  office  of  The  Judge  Advocate  General. 
To:  The  Judge  Advocate,  Newport  News,  Va, 
Subject:  Records  of  special  courts-martial. 

1.  Your  letter  of  September  18  presents  two  questions : 

(n)  Are  the  proceedings  by  special  cou its- martial  in  the  three  cases  mentioned 
valid,  where  in  two  of  the  cases  one  of  the  members  of  the  court  was  chal- 
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lenged  and  excused,  and  in  the  third  case  one  of  the  members  was  excused, 
having  formed  an  opinion,  and  there  is  no  reference  in  any  of  the  records  to 
an  opportunity  being  offered  to  the  accused  to  challenge  the  remaining  members 
of  the  court? 

(6)  Can  records  of  special  courts-martial  be  returned  for  revision  by  a  court, 
where  the  accused  and  the  court  have  removed  from  the  jurisdiction  of  the 
convening  authority  and  orders  promulgating  the  sentence  have  been  executed? 

2.  These  questions  will  be  considered  in  their  order : 

(a)  The  eighteenth  article  of  war,  which  follows  the  language  of  the  eighty- 
eighth  article  under  the  Code  of  1874,  and  the  seventy-flrst  article  under  tiie 
Code  of  1806,  provides : 

"Challenges.  Members  of  a  general  or  special  court-martial  may  be  chal- 
lenged by  the  accused,  but  only  for  cause  stated  to  the  court.  The  court  shall 
determine  the  relevancy  and  validity  thereof,  and  shall  not  receive  a  challenge 
to  more  than  one  member  at  a  time." 

•*  The  record  of  a  court-martial  must  show  affirmatively  whatever  is  made  by 
statute  essentnal  to  its  Jurisdiction  and  the  legality  of  its  proceedings."  (Dig. 
Ops.  J.  A.  G.  1912,  p.  551;  Dig.  Ops.  J.  A.  G.  1901,  p.  606.)  Accordingly,  under 
the  eighteenth  article  of  war,  it  has  been  uniformly  held  to  be  essential  to 
the  exercise  of  jurisdiction  by  a  court-martial  that  the  record  contain  a  state- 
ment indicating  the  accused  was  accorded  an  opportunity  to  challenge  every 
member  of  the  court.  (M.  C.  M.  par.  122;  Winthrop*s  Military  Law  and  Prece- 
dents, 305;  Dig.  Ops.  J.  A.  G.  1912,  p.  573.) 

The  fact  that  one  member  was  challenged,  but  the  record  fails  to  show  that 
an  opportunity  was  given  the  accused  to  object  to  any  of  the  remaining  members 
of  the  court,  indicates  an  incomplete  compliance  with  the  statute.  The  chal- 
lenge of  one  member  raises  no  presumption  that  the  accused  would  not  have 
objected  to  the  remaining  members  of  the  court.     (CM  106259;  CM  106237.) 

Ycm  are  therefore  advised  that  in  the  absence  of  a  proper  statement  in  each 
record,  showing  that  an  opportunity  was  extended  to  the  accused  to  challenge 
all  of  the  members  of  the  court,  the  three  proceedings  mentioned  are  void  and 
will  not  support  the  sentences  imposed. 

(h)  Upon  the  facts  stated,  that  the  accused  and  the  members  of  the  special 
courts-martial  have  been  transferred  from  the  Port  of  Embarkation,  Newport 
News,  Va.,  the  jurisdiction  of  the  convening  authority,  to  Camp  Sevier,  S.  C, 
after  the  orders  promulgating  the  sentences  were  issued,  you  should  apply 
to  The  Adjutant  General  of  the  Army  for  an  order  directing  that  the  members 
of  the  original  special  courts-martial,  not  now  under  the  command  of  the  con- 
vening authority,  be  placed  under  his  command  for  the  limited  purpose  of 
reconvening  the  court  for  revision  of  its  proceedings.  Upon  such  proceedings 
in  revision  the  court  has  the  limited  power  to  amend  the  record  to  conform 
to  the  facts,  viz,  to  include  any  statement  which  may  have  been  made  to  the 
accused  extending  to  them  the  opportunity  to  challenge  all  members  of  the 
court.    (Dig.  Ops.  J.  A.  G.  1912,  p.  572.) 

After  completing  such  revision  the  records  should  be  returned  to  the 
original  convening  autliority.  In  the  event  they  are  found  to  be  void  from 
lack  of  opportunity  afforded  the  accused  to  challenge  members  of  the  court, 
corrective  action  thereupon  should  be  taken  by  the  commanding  officer  of  the 
Port  of  Embarkation,  Newport  News,  Va. 


DISCHABOE:  Alteration;  Treaty  Exempting  Alien  from  Draft 

A  citizen  of  Spain  was  discharged  because  of  physical  disability ;  his  Govern- 
ment now  asks  that  he  be  discharged  by  reason  of  his  nationality.  No  author- 
ity exists  for  altering  a  valid  discharge  of  an  alien  after  It  has  once  been 
granted.  (Dig.  Ops.  J.  A.  G.  1917,  pp.  249,  458.)  The  treaty  with  Spain  ex- 
empting Spaniards  from  military  and  naval  service  (2  Malloy,  1703)  does  not 
alter  the  situation,  as  he  is  not  now  called  for  serVice.  If  wrongly  classified  by 
his  local  board,  the  Spanish  ambassador  may  call  it  to  the  attention  of  the 
Provost  Marshal  General. 

327.3. 

War  Department,  J.  A.  G.  O.,  September  30, 1918.— To  The  Adjutant  (SeneraL 
1.  Remark  has  been  requested  upon  a  communication  from  the  State  Depart- 
ment which  refers  to  previous  correspondence  not  available  in  this  office  and 
states  that  the  Spanish  embassy  appears  to  desire  that  a  discharge  from  the 
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draft  should  be  Issued  to  Jonora  Aranceta,  not  on  the  ground  of  physical  dis- 
ability but  on  that  of  alienage. 

2.  The  papers  annexed  include  a  deposition  by  Aranceta,  sworn  to  June  15, 1918, 
stating  that  he  claimed  exemption  from  military  service  because  not  a  citizen ; 
that  he  was  bom  in  Spain  and  did  not  come  to  this  country  until  1917 ;  that 
neither  of  his  parents  has  ever  been  naturalized  in  the  United  States,  and  that 
he  has  never  voted  nor  registered  for  voting  anywhere  in  the  United  States 
nor  ever  taken  out  first  papers;  also  indorsements  showing  that  he  was  in- 
ducted into  service  on  June  20,  1918,  from  local  board  No.  101,  New  York  City, 
and  discharged  June  21,  1918  (A.  G.  O.  Form  638,  Camp  Upton,  N.  Y.),  by  rea- 
son of  physical  disability,  defective  vision,  and  that  the  Provost  Marshal  Gen- 
eral has  returned  the  papers  with  a  request  for  further  information,  but  that 
The  Adjutant  General's  ofBce  has  no  further  information. 

3.  The  treaty  under  which,  doubtless,  this  request  is  made  by  the  Spanish 
ambassador  provides  that  Spaniards  in  this  country  shall  be  exempt  from  all 
military  service  by  land  or  sea.  (See  2  Malloy,  1703.)  Having  been  discharged 
from  the  Army,  Aranceta  is  not  now  being  called  upon  to  give  military  service. 
The  treaty,  therefore,  does  not  require  further  steps  in  the  case. 

4.  If  it  were  feasible  to  comply  with  the  Spanish  ambassador's  request,  this 
office  would  recommend  that  the  request  be  granted  as  a  matter  of  international 
comity.  Such  a  step,  however,  is  not  feasible.  As  Aranceta  is  legally  out  of 
the  Army,  no  authority  exists  to  order  his  discharge  at  the  present  time;  and 
as  the  discharge  was  lawfully  made  on  a  valid  ground  and  is  not  shown  to 
have  Involved  any  error  of  fact  or  law,  no  legal  authority  exists  for  altering  it 
(Dig.  Ops.  J.  A.  G.  1917,  pp.  249,  458.) 

5.  So  far  as  concerns  the  classification  of  Aranceta  under  the  Selective  Serv- 
ice Regulations  and  the  possibility  of  his  being  recalled  for  further  examina- 
tion, the  matter  should  be  taken  up  with  the  Provost  Marshal  General.  If  he 
has  been  wrongly  classified  by  the  local  board,  the  appropriate  steps  can  be 
taken  to  obtain  a  redasslflcation ;  and  the  Provost  Marshal  General  will  prob- 
ably call  the  attention  of  the  local  board  to  Aranceta's  deposition  of  June  16 
and  the  correspondence  between  the  Spanish  ambassador  and  the  State  Depart- 
ment. 

C.  It  Is  my  opinion,  therefore,  that  the  request  for  a  revision  of  the  discharge 
should  be  politely  refused  and  that  the  matter  of  safeguarding  the  discharged 
man's  right  not  to  be  again  inducted  Into  the  service  be  referr^  to  the  Provost 
Marshal  General. 

ENLISTMENT:  Status   of  Applicant   for  Enlistment;   Decease  Prior   to 
Taking  Oath. 

To  accomplish  enlistment  there  must  be  an  offer  on  the  part  of  the  applicant 
and  an  acceptance  on  the  part  of  the  Government,  which  acceptance  becomes 
executed  when  the  oatli  has  been  administered  to  the  applicant  (Ops.  J.  A.  G. 
342,  Mar.  9,  1918).  In  this  case  the  applicant  was  received  at  Jefferson  Bar- 
racks, Mo.,  on  December  12,  1917,  the  day  he  was  accepted  as  "  an  applicant  for 
enlistment."  He  did  not  pass  through  the  examining  barracks,  having  been 
admitted  to  the  post  hospital  on  December  14,  1917,  and  no  oath  of  enlistment 
was  administered  to  him.  Under  Manual  for  the. Medical  Department,  1911, 
section  433,  It  Is  provided  that  applicants  accepted  for  enlistment  in  the  Army 
but  not  yet  sworn  in,  and  members  of  the  Organized  Militia  not  mustered  into 
the  service  of  the  United  States,  all  have  the  status  of  civilians  while  under 
treatment  in  Army  hospitals  or  with  Army  commands.  In  this  case  the  ap- 
plicant for  enlistment  is  not  enlisted  in  the  United  States  Army  and  had  only 
the  status  of  a  civilian. 

220.1. 

War  Department,  J.  A.  G.  O.,  September  30,  1918.--To  The  Adjutant  General. 

1.  Attention  is  invited,  by  the  preceding  indorsement,  to  the  inclosures  in 
the  ca.se  of  Charles  D.  Ledford,  who  is  reported  as  having  died  December  2^, 
1917,  at  Jefferson  Barracks,  Mo.,  and  an  expression  of  opinion  is  requested  by 
The  Adjutant  General  as  to  whether  Ledford  should  be  considered  as  having 
been  in  the  milltai-y  service  of  the  United  States. 

2.  The  fifth  indorsement  shows:  (a)  Charles  D.  ledford  w^as  accepted  as  an 
applicant  for  enlistment  on  December  12,  1917.  (b)  The  applicant  was  re- 
ceived at  Jefferson  Barracks  upon  the  same  date,     (c)  He  did  not  pass  through 
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the  examining:  barracks,  having  be<?n  admitted  to  the  post  hospital  on  December 
14,  1917.     (d)  No  oath  of  enlistment  was  administered  to  him. 

3.  It  is  well  recognized  that  *' enlistment  is  a  contract  for  military  service 
as  a  soldier,  entered  into  between  a  civilian  and  the  GovenuDent^'*  (Dig. 
Ops.  J.  A.  G.  1912,  602;  C.  5131.) 

"Our  law  not  defining  enlistment,  nor  designating  what  proceeding  or  pro- 
ceedings shall  or  may  constitute  an  enlistment,  it  may  be  said,  in  general, 
that  any  act  or  acts  which  indicate  an  undertaking,  on  the  part  of  a  person 
legally  competent  to  do  so,  to  render  military  service  to  the  United  States  for 
the  term  required  by  existing  law,  and  an  acceptance  of  such  service  on  the 
part  of  the  Government  may  ordinarily  be  regarded  as  legal  evidence^  of  a 
contract  of  enlistment  between  the  parties  and  as  equivalent  to  a  formal  agree- 
ment where  no  such  agreement  has  been  had."  (Note  to  Dig.  Ops.  J.  A.  G. 
1912,  p.  (502.) 

It  has  been  held,  however,  that  "  to  accomplish  an  enlistment  there  must  be 
tlie  undertaking  or  offer  on  the  part  of  the  applicant  and  the  acceptance  on  the 
part  of  the  Government,"  which  said  acceptance  becomes  executed  when  the 
oath  on  the  third  page  of  the  formal  contract  of  enlistment  e.  g.,  Army  General 
Orders,  Form  22,  has  been  taken  and  signed  by  the  applicant.  (Ops.  J.  A.  G. 
342,  Mar.  9,  1918.) 

4.  In  the  instant  case  it  should  be  noted  that  Clmrles  D.  Led  ford  *'  was  ac- 
cepted as  an  ajjplicant  for  enlistment,"  and  it  is  further  shown  by  a  copy  of 
the  admission  of  Ledford  Into  the  hospital  under  the?  title  "  Source  of  admis- 
sion "  that  reference  is  made  to  Manual  for  tlie  Medical  Department,  1911,  .sec- 
tion 453.  The  Manual  for  the  Medical  Department,  thus  abbreviateil  M.  M.  D. 
In  subdivision  A,  provides  for: 

"  Discharged  soldiers,  including  military  convicts,  applicants  accepted  for 
enlistment  In  the  Army  but  not  yet  sworn  In  and  members  of  the  Organized 
Militia  not  mustered  into  the  service  of  the  United  States,  all  have  the  status 
of  civilians  while  under  treatment  In  Army  hospitals  or  with  Army  commands." 

Finally,  there  is  nothing  to  Indicate  beyond  the  mere  acceptance  of  his  ap- 
plication that  Ledford  performed  any  services  which  were  In  turn  received  by 
the  Government  and  which  might  thus  have  constituted  a  constructive  en- 
listment. 

5.  It  is,  therefore,  the  opinion  of  this  office  that  Charles  D.  Ledford  was  not 
enlisted  in  the  United  States  Army  and  that  at  the  time  of  his  death  his  status 
was  that  of  a  civilian. 

INSANITY:  Bisehargre  under  One  Hundred  Eighth  Article  of  War. 

A  soldier  found  mentally  defective  by  a  medical  board  in  pursuance  of 
Manual  for  Courts-Martial,  paragraph  219,  and  who  will  be  of  no  service  as  a 
soldier  may  be  discharged  by  the  Secretary  of  War  under  the  one  hundred 
eighth  article  of  war. 

250.4. 

War  Department,  J.  A.  G.  O.,  September  30,  1918.— To  The  Adjutant  General. 

1.  The  prece<Ung  indorsement  with  the  accompanying  papers  presents  the 
question  of  whether  Pvt.  B.,  Company  I,  Fortieth  Infantry,  who  Is  under 
charges,  shall  be  tried  by  general  court-martial  or  shall  be  discharged  by  the 
Secretary  of  War,  under  A.  W.  108,  In  accordance  with  the  recommendation  of 
the  commanding  general  of  the  Fourteenth  Division. 

2.  The  accused  is  charged  with  a  niunber  of  offenses  committed  at  Fort 
Sheridan,  111.,  May  8.  1918,  to  wit :  Violation  of  the  fifty-eighth  article  of  war, 
in  deserting  and  remaining  absent  In  desertion  until  apprehended  at  Yonkers, 
N.  Y.,  on  May  11,  1918;  violation  of  the  seventy-third  article  of  war,  in,  through 
design,  suffering  five  prisoners  committed  to  his  charge  to  escape;  violation  of 
the  eighty-fourth  article  of  war,  In  disposing  of,  by  throwing  away,  his  rifle, 
belt,  bayonet,  scabbanl,  and  ammunition :  violation  of  the  fifty -ninth  article  of 
war,  in  saying  to  the  five  prisoners  In  his  charge  "  you  go  your  wEiy  and  I'll  go 
mine,"  and  by  taking  these  prisoners  10  miles  from  the  military  reservation; 
and  violation  of  the  ninety-sixth  article  of  war,  in  abadonlng  his  guard,  tak- 
ing the  five  prisoners  In  his  charge  to  an  unauthorized  place,  allowing  these 
I)risoners  to  ride  on  a  motor  truck,  and  by  taking  more  than  three  prisoners 
from  the  guardhouse,  In  violation  of  a  general  order.  While  in  confinement  at 
the  guardhouse  at  Fort  Sheridan  awaiting  trial  on  these  charges  accused  ^'^^ 
further  charged  with  violation  of  the  ninety-third  article  of  war,  for  feionlou^i/ 
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stealing  a  silk  sliirt.    He  has  not  been  tried  on  any  of  these  ciiarges  as  he  has 
been  under  observatum  to  (let ermine  his  mental  YKmcUtion. 

3.  The  accusetl  was  18  years  old  when  he  enlisted  JuHfe  27,  1916.  He  hud 
little  education,  and  was  of  a  ver>'  low  order  of  mentality.  Hi«  delinquency 
record  is  very  bad  and  shows  seven  convictions  by  summary  courts-martial  be- 
sides nine  company  punishments.  The  record  makes  clear  that  the  punishment 
inflicted  had  neither  a  corrective  nor  a  deterrent  effect.  After  the  offenses  of 
IVlay  8,  1918,  First  Lieut.  A.  N.  Thurber,  Infantry.  Reserve  Corps,  commanding 
Company  L,  and  Capt.  Joseph  S.  Rai'din,  Captain,  Medical  Reserve  Corps,  re- 
ported accused  was  mentally  sound.  He  was  then  put  under  observation  for 
11  days  by  a  medical  board  of  three  officers,  who  made  a  final  report  on  July 
23,  1918,  finding  that  accused  "was  suffering  from  dementia  praecox  with 
arrested  mental  development,  with  the  mentality  of  a  10-year  old  child.  He 
has  some  slight  sense  of  right  and  wrong,  such  as  would  be  normal  for  a  10- 
5'ear  old  child,  but  had  not  at  the  time  of  the  wrongful  act  the  criminal  mind 
to  commit  the  wrongful  act  charged.  *  ♦  ♦  This  disability  existed  prior  to 
enlistment  and  did  not  occur  in  the  line  of  duty.  At  this  date  the  accused  has 
not  sufficient  mental  capacity  to  justify  his  being  brought  to  trial." 

A  further  examination  of  the  accused  was  made  at  Camp  Custer,  Mich.,  by  a 
board  of  neuro-psychiatric  examiners  who  on  September  8,  1918,  gave  as  their 
opinion  that  he  "  Is  clearly  mentally  deficient,  of  the  imbecile  type,  with  a 
mental  age  of  approximately  8.6  years."    Tills  board  of  experts  found: 

"  While  the  soldier  has  sufficient  mentality  to  appreciate  that  the  acts  com- 
mitted were  wrong,  he  has  not  sufficient  criminal  mind,  In  the  opinion  of  the 
examiner,  to  form  a  balanced  judgment  of  the  conseQueuces  resultant  from 
such  acts,  and  therefore  should  not  be  held  responsible  for  them  to  the  full 
extent  of  the  possible  penalties  attached  thereto." 

4.  It  is  certain  that  accused  will  be  of  no  .service  as  a  soldier.  An  examina- 
tion to  determine  his  mental  condition  was  made  under  the  provisions  of  Manual 
for  Courts-Martial,  paragraph  219.  Under  the  findings  above  set  forth,  of  tl:e 
medical  boards,  it  is  doubtful  if  a  general  court-martial  would  be  justified  in 
convicting  the  accused.  It  is,  therefore,  recommended  that  accused  be  di'^- 
charged  by  the  Secretary  of  War  under  the  authority  conferred  upon  him  by 
the  one  hundred  eighth  article  of  war. 


OFFICERS:  Aeeenntability  for  Lost  Supplies. 

The  ac*countable  officer  having  charge  of  the  loading  and  sealing  of  the  rail- 
road cars  at  the  subsistence  warehouse  of  the  depot  quartermaster  at  Atlanta, 
Ga.,  is  responsible  for  the  loss  of  supplies,  unless  he  can  show,  pursuant  to 
Army  Regulations  683.  that  the  loss  w^as  occasioned  by  unavoidable  causes 
and  without  fault  or  neglect  on  his  part. 

400.73. 

War  Department,  J.  A.  G.  O.,  September  30,  1918.— To  The  Adjutant  General. 

1.  Further  remarks  are  requested  on  papers  submitted  in  the  matter  of 
shipment  of  67  cases  of  roast  beef  of  which  5  cases,  valued  at  $64.61,  were 
lost  September  13,  1917,  between  the  subsistence  warehouse  of  the  depot 
quartermaster,  Atlanta,  Ga.,  and  Camp  Beauregard,  La. 

2.  The  report  of  survey,  dated  January  7,  1918,  states,  "It  is  Impossible 
to  fix  responsibility  for  this  discrepancy,"  and  recommends  "That  the  items 
enumerated  be  dropped  and  responsibility  and  accountability  therefor  termi- 
nated." 

3.  This  office,  on  June  29,  1918  (Ops.  J.  A.  G.  400.73),  held  that,  "the  ac- 
countable officer  having  charge  of  the  loading  and  sealing  of  the  railroad  car  at 
the  subsistence  warehouse  of  the  tlepot  quartermaster  at  Atlanta,  Ga.,  is  n»-* 
sponsible  for  this  loss,  unless  he  can  sliow,  pursuant  to  Army  Regulations  69iJ, 
that  the  loss  was  occasioned  by  unavoidable  causes  and  without  fault  or  negleit 
on  his  part." 

4.  By  the  tw'cnty -seventh  indorsement,  dated  September  3,  1918,  it  is  shown 
that  the  ofiicer  who  was  subsistence  oflieer  at  the  time  these  stores  were  re- 
ceived is  now  overseas  and  it  is  impossible  to  get  a  statement  from  him. 
However,  several  ailidavits  are  filed,  from  persons  in  charge  of  tliese  goods  at 
the  time  of  shipment,  namely,  militai*y  storekeer»er,  storekeeper,  and  checkers. 
All  report  stock  checked  and  that  67  cases  were  shipi)ed. 

r>.  This  office  is  of  the  opinion,  from  the  additional  evidence  submitted,  that 
the  report  of  survey  should  be  approved. 
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OFFICEBS:  Appointment  as  Notary  Pnblie. 

No  "Federal  law  forbids  the  appoiutment  of  a  commissioned  officer,  not  a 
Regular  Army  officer,  as  notary  public.  It  is  permissible  for  an  officer  of 
the  United  States  Army,  other  than  an  officer  of  the  Regular  Army,  to  be 
appointd  a  notary  public,  where  such  appointment  will  facilitate  the  work  of 
the  Government  and  n(f  charge  will  be  made  for  his  services. 

013.2. 

War  Department,  J.  A.  G.  O.,  September  30,  1918. — ^To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  is  submitted  for  remark  the  following 
letter,  dated  September  19,  1918,  from  the  Army  and  Navy  Patent  Board  to 
The  Adjutant  General: 

"  (1)  It  is  respectfully  requested  that  the  necessary  steps  be  taken  to 
appoint  Lieut.  Arthur  Mlddleton,  Ordnance  Department,  United  States  Army, 
as  notary  public. 

"  (2)  This  board  is  a  presidential  commission  which  functions  in  the 
Patent  Office  and  is  in  the  nature  of  a  censorship  board.  All  persons  who  de- 
sire to  inspect  patent  applications  must  first  obtain  permission  from  the 
board,  and  if  such  permission  is  given,  they  are  then  required  to  take  a 
solemn  oath  not  to  disclose  the  information  thus  obtained. 

"(3)  It  is  desired  to  have  Lieut.  Mlddleton  made  a  notary  in  order  to 
administer  these  oaths,  which,  being  for  the  benefit  of  the  Government, 
should  *Dot  be  charged  for.  Having  him  a  notary  and  always  on  duty  with 
the  board  will  facilitate  matters  very  much  over  the  present  method  of  having 
to  go  out  and  hunt  up  a  notary.'* 

2.  Section  1222,  Revised  Statutes,  provides:  *'No  officer  of  the  Army  on 
the  active  list  shall  hold  any  civil  office,  whether  by  election  or  apix)intment, 
and  every  such  officer  who  accepts  or  exercises  the  functions  of  a  civil  office 
shall  thereby  cease  to  be  an  officer  of  the  Army,  and  his  commission  shall 
be  thereby  vacated." 

The  statute  quoted  has  been  frequently  construed  by  this  office  as  applying 
only  to  officers  of  the  Regular  Army.     (Ops.  J.  A.  G.  013.1,  Aug.  15,  1918.) 
'     It  Is  not  shown  by  the  papers  In  reference,  but  It  is  assumed  that  Lieut. 
Mlddleton  Is  not  a  Regular  Army  officer. 

3.  No  Federal  law  forbids  the  appointment  of  a  commissioned  officer,  not 
a  Regular  Army  officer,  as  notary  public.  In  view  of  the  fact  that  the  ap- 
pointment of  Lieut.  Mlddleton  as  notary  public  will  facilitate  the  work  of 
the  Government,  and  that  no  charge  will  be  made  for  his  services  as  such 
notary  public.  It  Is  recommended  that  his  appointment  be  secured. 


PAY  AND  ALLOWANCES:  Field  Clerks;  Mileage  for  Aecompanying  Re- 
mains of  a  Deceased  Soldier. 

Army  field  clerks  under  the  provisions  of  Army  Regulations  87,  Changes  Army 
Regulations  No.  77,  August  3,  1918,  are  entitled  to  mileage  at  the  rate  of  7  cents 
per  mile  when,  in  the  opinion  of  the  department,  division,  or  higher  commander, 
it  Is  necessary  In  the  Interests  of  the  service  for  them  to  accompany  the  re- 
mains of  a  deceased  soldier.  It  Is  well  settled  that  field  clerks  are  officers  in  the 
field  service,  although  not  commissioned  officers,  and  the  provisions  of  the  para- 
graph cited  Is  not  limited  in  terms  to  commissioned  officers. 

245.6. 

War  Department,  J.  A.  G.  O.,  September  30,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  on  the  question  raised  In  the  at- 
tached telegram  from  Camp  Lewis,  Wash.,  signed  "  Watson,"  reading  as  fol- 
lows : 

"  ♦  ♦  ♦  Is  nrileage  at  seven  cents  contemplated  under  Changes  Army  Regu- 
lations seventy-seven,  paragraph  eighty-seven  or  otherwise  for  Army  field  clerks 
traveling  under  competent  orders?  " 

2.  The  provision  of  Army  Regulations  87,  Changes  Army  Regulations  No.  77, 
August  3, 1918,  relates  to  furnishing  transportation  for  attendants  in  connection 
with  the  shipment  of  the  remains  of  persons  who  die  in  the  military  service.  R 
authorizes  the  furnishing  of  transportation  to  a  relative  «)r  friend  under  certain 
circumstances,  and,  where  there  Is  no  relative  or  friend  present,  It  Is  provided 
that  transportation  may  be  IssulhI  for  an  officer,  enlisted  man,  or  other  person 
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in  tlie  military  senice  to  accompany  the  remains,  and  for  the  return  of  such 
person  to  his  proper  station.    Continuing,  the  regulation  furtlier  provides : 

"  When  in  the  opinion  of  the  department,  division,  or  higher  commander  it  is 
necessary  in  the  interests  of  the  service  for  an  officer  to  accompany  the  remains, 
he  will  be  paid  7  cents  per  mile  to  place  of  interment  and  return  from  the  ap- 
propriation for  *  Mileage  to  commissioned  officers,  and  so  forth,*  under  *  Pay  of 
the  Army.*  In  case  an  officer  is  granted  authority  at  his  own  request  to  accom- 
pany the  remains  as  attendant,  he  will  be  furnished  transportation,  to  be  paid 
from  the  appropriation  for  '  Disposition  of  remains  of  officers,  soldiers,  civilian 
employees,  and  so  forth.* " 

It  will  be  observed  that  this  regulation  authorizes  payment  of  mileage  when 
it  is  considered  necessary  in  .the  interests  of  the  service  for  an  officer  to  accom- 
pany the  remains.  In  all  other  cases,  and  when  transportation  is  furnished  an 
officer  at  his  own  request,  w^hen,  presumably,  it  is  not  deemed  by  the  depart- 
ment, division,  or  higher  commander  n^essary  to  send  an  attendant,  transpor- 
tation in  kind  is  to  be  furnished  and  no  mileage  is  authorized. 

3.  It  is  presumed  to  be  a  matter  of  common  knowledge  in  the  service  that 
field  clerks  are  entitled  to  mileage  when  traveling  under  competent  orders.  They 
are  given  this  right  in  the  legislation  which  provides  that  they  shall  receive  the 
same  pay  and  allowances  as  were  formerly  received  by  pay  clerks  of  the  Quar- 
termaster Corps,  w^ho  were  entitled  to  mileage  when  traveling  under  competent : 
orders;  and  they  are  specifically  provided  for  in  the  appropriation  item  for 
mileage  to  commissioned  officers  and  others  mentioned  tlierein,  including  Army 
field  clerks  and  pay  clerks  of  the  Quartermaster  Corps.  The  real  question,  there- 
fore, is  whether  it  is  contemplated  by  Army  Regulations  87  that  field  clerks 
shall  be  ordered  to  accompany  the  remains  of  deceased  persons.  The  question 
as  submitted  assumes  that  field  clerks  may  be  so  ordered.  It  depends  upon 
whether  the  term  officer,  as  used  in  the  regulation,  embraces  field  clerks.  It 
is  the  view  of  this  office  tliat  It  does.  It  is  well  settled  by  previous  rulings  of 
this  office  and  of  the  Comptroller  of  the  Treasury  that  field  clerks  are  officers  in  i 
the  military  service,  although  not  commissioned  officers,  and  since  the  pro- 
vision of  the  regulation  quoted  is  not  limited  in  terms  to  commissioned  officers, 
I  think  it  shoulcf  be  so  construed  as  to  Include  field  clerks.  Otherwise,  field 
clerks  could  only  be  sent  as  attendants  to  accompany  the  remains  of  deceased 
persons  upon  their  own  request  and  could  not  be  ordered. 


PENSIONS:  No  Pension  for  Enlisted  Man  or  Officer  in  Service. 

The  act  of  March  3,  1891  (26  Stat.  1081,  1082),  provides  that  no  officer  or 
enlisted  man  while  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States, 
either  on  the  active  or  retired  list,  can  be  allowed  or  paid  a  pension.  A  person 
who  Is  receiving  a  pension  for  service  in  the  Spanish-American  War  ana  who 
accepts  a  commission  in  the  present  Army  of  the  United  States  can  not  be  al- 
lowed or  paid  such  pension  while  he  Is  in  the  Army ;  but  upon  being  discharged 
from  the  service.  If  his  disability  still  exists,  his  name  may  be  restored  to  the 
pension  roll. 

260. 

War  Department,  J.  A.  G.  0.,  September  30,  1918. — To  the  Provost  Marshal 
General. 

By  the  preceding  Indorsement  the  Provost  Marshal  General  submits  to  this 
office  for  opinion  the  question  whether  or  not  persons  who  are  receiving  pen- 
sions for  service  in  the  Spanish-American  War,  and  who  are  subject  to  draft, 
will  receive  such  pensions  after  being  drafted  into  the  military  service. 

The  act  of  Congress,  March  3,  1891  (26  Stat.  1081, 1082),  provides: 

"Hereafter  no  pension  will  be  allowed  or  paid  to  any  officer,  noncommissioned 
officer,  or  private  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States, 
either  on  the  active  or  retired  list." 

The  question  propounded  has  heretofore  been  considered  by  this  office  in  an 
opinion,  dated  June  29, 1918  (Ops.  J.  A.  G.  260),  In  which  It  was  held: 

"A  person  who  is  receiving  a  pension  for  service  in  the  Spanish-American 
War  and  who  accepts  a  commission  In  the  present  Army  of  the  United  States 
can  not  be  allowed  or  paid  such  pension  while  he  is  In  the  Army,  but  upon  being 
discharged  from  the  service,  If  his  disability  still  exists,  his  name  may  be 
restored  to  the  pension  rolL" 
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By  the  plain  provisions  of  the  statute,  no  officer  or  enlisted  man,  while  In  tbe 
Arpij',  Navy,  or  Marine*  Corps  of  tlie  United  States,  either  on  the  active  or 
tired  list,  can  be  allowed  or  paid  a  pension. 


APPBOPRIATIONS :  Leare  of  Absenee  with  Pay. 

The  Amiy  appropriation  act  ^40  Stat.  845,  870)  anthorlzes  the  Secretary 
of  War  to  pay  all  civilians  employed  by  the  War  Department  in  gan  fac- 
tories and  arsenals  for  work  performed  on  all  days  of  leave  of  abeence 
granted  by  law  to  such  employees.  The  provisions  in  this  act  are  applicable 
to  any  civilian  employed  by  the  W^ar  Department,  and  it  is  immaterial  by  what 
corps,  branch,  or  bureau  he  is  employed.  Thus,  inspectors  and  other  em- 
ployees working  in  the  arsenals  or  gun  factories  are  within  its  provisions, 
although  engaged  and  paid  through  the  Inspection  Division. 

248.4.  OcTOBKB  1,  1918. 

OIYILIAN  EMPLOYEES:  Travel  Orders. 

The  Secretary  of  War  may  grant  authority  to  the  respective  chiefs  of  Ord- 
nance districts  to  is.sue  travel  orders  to  civilian  employees  within  their  dis- 
tricts and  in  turn  to  designate  or  authorize  certain  sabordinates  under  them 
to  issue  such  orders. 

300.4.  OcTOTia  1,  1918. 

CONTRACTS:  Lnnehes  for  Troops  darinir  Transportatioii. 

Where  lunches  are  ordered  from  a  caterer  by  a  railroad  company  for  troops 
during  transportation  and  not  used  by  the  troops,  the  liability  of  the  United 
Sbites  will  de]>end  on  whetlier  the  railroad  placed  the  order  at  the  instance  of 
the  officer  in  charge  or  under  authority  of  the  War  Department  If  placed  with- 
out such  authority,  the  railroad  alone  is  liable  for  breach  of  the  contract. 

430.1.  OCTOBKB   1,    1918. 

[Memorandum  for  the  Chief  of  Staff.] 

1.  The  opinion  of  tills  office  is  desired  as  to  the  responsibility  in  cases  where 
meals  and  lunches,  ordered  for  troops  in  transportation,  are  not  accepted  by  the 
officer  on  the  train  In  charge  of  the  troops.  The  accompanying  papers  present 
two  cases.  One  occurred  on  the  Seaboard  Air  Line  Railway  in  connection  with 
the  transportation  of  575  drafted  men  from  Jacksonville,  Fla.,  to  Camp  Devens, 
Mass. :  the  other  on  the  Pennsylvania  Railroad  in  connectioh  with  the  trans- 
portation of  412  men  from  Syracuse,  N.  Y.,  to  Edgewood,  Md. 

2.  The  train  of  the  Seaboard  Air  Line,  with  575  men,  left  Jacksonville  at 
11  o'clock  p.  m.,  taking  on  the  lunches  that  would  be  used  for  the  next  morning's 
breakfast.  The  road's  arrangement  was  to  take  the  midday  meal  at  Hamlet; 
the  evening  meal  at  Norlina,  and  take  on  at  Richmond  what  would  serve  for 
breakfast  on  the  morning  of  August  6.  The  train  was  late,  reaching  Richmond 
about  5  a.  m..  August  6.  The  restaurant  people  attempted  to  put  on  meals, 
which  the  railway  management  had  arranged  for,  but  the  lieutenant  in  charge 
of  the  men  on  the  train  refused  to  accept  the  meals,  stating  that  the  meals 
had  been  arranged  for  in  Norlina.  Claim  is  made  by  the  restaurant  proprietor, 
who  was  to  furnish  the  lunches,  which  were  not  taken,  on  the  basis  of  30  cents 
for  each  meal  which  was  prepared  and  not  taken,  being  one-half  of  the  price  he 
was  to  receive  for  the  same. 

3.  In  the  case  on  the  Pennsylvania  Railroad,  the  captain  in  charge  of  the 
troops  notified  the  conductor  of  the  train,  at  a  point  on  the  Trenton  Division 
of  the  road,  tliat  the  troops  must  have  something  to  eat  at  Philadelphia,  and 
that  he  would  not  pass  that  place  until  the  men  were  fed.  The  conductor, 
through  the  dispatcher  at  Trenton,  placed  the  order  for  tlie  lunches,  and  54 
gallons  of  colTee  and  413  box  luncheons  reached  North  Philadelphia  at  11 :14 
o'clock  p.  m.,  to  be  placed  on  the  train  which  had  reached  there  at  10.55  p.  ra., 
August  25,  1918.    The  captain  accepted  the  coffee,  but  refused  the  luncheons. 
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The  manager  of  the  troop-niovenient  section,  Division  of  Operations,  Ualte<l 
States  Railroad  Administration,  inquires  of  the  chief  of  the  inland  traffic 
service,  War  Department,  to  whom  the  bill  should  be  rendered  for  tlie  lunches 
In  question. 

4.  It  is  clear  that  in  both  cases  the  caterer,  who  furnished  the  lunches,  as- 
suming that  they  were  satisfactory,  is  entitled  to  be  paid  the  contract  price,  if 
such  price  w^as  agreed  upon,  or  a  reasonable  price,  less  the  value  of  the  Imiclie^ 
to  him.  The  only  question  is  who  jshould  pay  this  amount.  Tlie  papers  do  not 
show  by  what  authority',  if  any,  the  railway  officials  contracted  for  lunches  for 
these  troops.  It  is  understood  that  it  Is  customary  for  the  officer  in  charge  of 
the  troops  to  attend  to  the  matter  of  ordering  food  for  them  in  Raveling.  If 
the  railway  officials  ordered  the  hmdies  witliout  proper  authority,  the  railway 
authorities  should  assume  any  loss  where  the  food  is  not  accepted  for  the 
troops.  If,  however,  they  placed  the  order  at  the  instance  of  the  officer  in 
charge  of  the  movement  or  under  authority  from  the  War  Department,  in  that 
event,  the  Government  would  be  liable  for  the  damages  resulting  from  the 
breach  of  contract;  and,  as  the  damages  are  readily  ascertainable,  settlement 
could  be  made  by  the  Auditor  for  the  War  Department. 


eOTERNMENT  AGEN€I£S :  RemoTabUlty  of  Beirlmental  Exebangre  Baild- 

A  building  was  erected  by  a  regimental  exchange  upon  the  understanding 
that  it  was  to  be  the  property  of  the  exchange  and  to  be  disposed  of  by  the 
exchange  as  its  own  property  when  the  regiment  should  leave  that  post.  The 
division  conumander  thereafter  directed  that  all  buildings  or  structures  on  the 
reservation,  used  for  military  purposes  In  connection  with  the  camp,  should 
become  the  property  of  the  United  States,  whether  erected  by  persons  In  the 
military  service  or  otherwise.  The  order  was  without  effect,  and  the  regi- 
mental exchange  had  authority  to  sell  the  building  and  give  to  the  purchaser  a 
good  title  thereto.  The  division  commander,  of  course,  had  power  to  regulate 
its  use  or  to  require  its  removal  from  the  reservation  at  any  time.  (See  Dig. 
Ops.  J.  A.  G.  1917,  p.  473.) 

602. 

War  Department,  J.  A.  G.  C,  October  1,  1918.— To  The  Adjutant  General. 

1.  The  question  In  this  case  Is  on  the  proper  disposition  of  a  regimental  ex- 
diange  building.  Camp  Sevier,  S.  C,  erected  by  the  One  hundred  and  thirteenth 
Field  Artillery  exchange  in  May,  1917,  and  sold  by  the  exchange  to  Humphreys 
&  Vamon  for  $209  upon  the  departure  of  the  One  hundred  and  thirteenth  Regi- 
ment for  overseas  duty.  Humphreys  &  Varnon  state  that  the  building  has  been 
taken  from  them  by  another  regiment,  which  refuses  to  pay  them  for  it  It  Is 
also  observed  that  the  One  hundred  and  thirteenth  Field  Artillery  exchange  has 
been  called  upon  for  reimbursement  of  the  $209  received  from  Humphreys  & 
Vamon  (and  has  accordingly  inclosed,  under  protest,  post-office  money  order  for 
this  amount)  on  the  ground  that  the  regiment  had  no  authority  to  dispose  of 
the  building  in  view  of  an  order  of  the  division  commander.  Camp  Sevier,  S.  O., 
dated  May  27,  1918,  in  which  It  was  directed.  In  effect,  that  all  buildings  or 
structures  erected  and  located  on  the  reservation  and  used  for  military  pur- 
poses in  connection  with  Camp  Sevier,  together  with  all  improvements  or  addi- 
tions to  existing  buildings  or  structures,  situated  on  any  of  such  property 
••  shall  become  and  are  the  property  of  the  United  States  Government,  whether 
erected  or  altered  or  Improved  by  persons  in  the  military  service  or  persons  not 
connected  with  such  service."  xVpparently,  the  One  hundred  and  thirteenth 
Field  Artillery  had  sold  the  building  to  Humphreys  &  Varnon  before  this  order 
was  issued,  but,  however  this  may  be,  the  rights  of  the  regiment  in  respect  of 
its  property  are  governed  by  the  terms  of  the  license  or  agreement  under 
which  the  building  was  erected. 

2.  An  almost  identical  case  was  that  considered  by  this  office  In  a  report  to 
The  Adjutant  General,  dated  August  10,  1918,  in  the  case  of  the  regimental  ex- 
change of  the  One  hundred  and  seventeenth  Infantry,  whose  building  at  Camp 
Sevier,  S.  C,  erected  at  Us  own  expense,  was  the  subject  of  some  dispute  after  the 
regiment  left  for  overseas  duty.  In  that  case  this  office,  after  referring  to  the 
principle  governing  the  title  to  buildings  erected  upon  military  reservations 
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under  permits  or  licenses,  ns  laid  down  by  this  office  in  Digest  of  Opinions, 
Judge  Advocate  General,  1917,  page  473,  said : 

"If,  as  stated  by  the  commanding  general  of  the  One  hundred  and  seven- 
teenth Infantry,  permission  was  granted  the  regiment  to  erect  this  building 
upon  the  military  reservation  with  the  understanding  that  the  exchange  could 
dispose  of  it  upon  leaving  Camp  Sevier,  as  its  own  property,  the  commanding 
general  had  no  authority  to  make  any  onler  depriving  the  regimental  exchange 
of  any  such  rights  as  it  acquired  under  the  license  or  permit.  In  so  far  as  the 
general  order  of  May  27,  1918,  purports  to  deprive  the  regimental  exchange  of 
the  right  to  dispose  of  the  property  in  accordance  with  the  conditions  upon 
which  the  building  was  erected  and  maintained,  it  is,  in  the  opinion  of  this 
office,  without  effect  But  the  permit  or  license  was  necessarily  revocable,  and 
the  commanding  officer  may,  therefore,  require  the  removal  of  the  building  at 
any  time."     (Ops.  J.  A.  G.,  ante,  p.  658,  Aug.  10,  1918.) 

The  same  principle  applies  in  the  present  case.  It  appears  that  the  building 
was  erected  by  the  regimental  exchange  of  the  One  hundred  and  thirteenth 
Field  Artillery  upon  the  understanding  that  it  was  to  be  the  property  of  the 
exchange  and  could  be  disposed  of  by  the  exchange  for  its  own  benefit  when  the 
regiment  should  leave  that  post.  If  this  is  a  correct  understanding  of  the  focts, 
it  is  the  view  of  this  office  that  the  regiment  had  authority  to  sell  the  building 
to  Humphreys  &  Vamon,  and  that  the  latter  took  title  to  the  building  subject, 
of  course,  to  the  power  of  the  division  commander  to  regulate  its  use  or  to 
require  Its  removal  from  the  reservation  at  any  time. 


OFFICEBS:  Private  Indebtedness. 

Disputed  claims  of  private  indebtedness  against  an  officer  can  not  be  enter- 
tained by  the  War  Department  unless  such  claims  shall  first  have  been  estab- 
lished by  the  Judgment  of  a  competent  civil  court.  The  claimant  should  seek 
his  remedy  In  civil  tribunals. 

241.3.  OcTOBEB  1,  1918. 

PAT  AND  ALLOWANCES:  LongeTity  Pay;  Philippine  Constabnlary. 

The  Philippine  Constabulary  is  not  embraced  within  the  term  "National 
Guard  "  or  the  term  **  Organized  Militia,"  and  the  provisions  for  longevity  pay 
occurring  in  the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  875),  do 
not  apply  to  officers  of  this  constabulary. 

241.1. 

War  Department,  J.  A.  G.  O.,  October  1,  1918.— To  The  Adjutant  General. 

1.  First  Lieut  A.  M.  McClure,  United  States  Guard,  Fort  Niagara,  N.  Y.,  in 
his  letter  attached,  inquires  whether  the  provisions  in  tlie  Army  appropriation 
act  of  July  9,  1918  (40  Stat  845,  875),  authorizing  longevity  pay  for  officers 
other  than  those  of  the  Regular  Army,  **  applies  to  service  as  an  officer  of  the 
Philippine  Constabulary." 

2.  The  provision  mentioned- only  authorizes  lopgcvity  pay  for  "  service  in  the 
National  Guard  or  Organized  Militia,"  and,  as  the  Philippine  Constabulary  is 
not  embraced  within  the  term  "  National  Guard  "  or  the  term  "  Organized  Mili- 
tia," the  provision  does  not  apply  to  service  in  that  organization. 


PRITATE  PROPERTY:  Requisition;  Statute  not  Retroactive. 

Where  the  Government,  occupying  premises  under  a  lease,  with  privilege  of 
renewal,  holds  over  but  does  not  exercise  its  option  to  renew,  because  the  rent 
is  believed  excessive,  the  proper  course  is  to  requisition  the  property  under  the 
act  of  July  8,  1918  (40  Stat  821,  826).  In  these  proceedings  a  reasonable  rate 
of  rental  will  be  ascertained.  It  will  be  binding  on  the  owner  for  the  period 
following  the  date  of  requisition,  but  not  for  the  period  between  the  expiration 
of  the  lease  and  that  date.  However,  rental  for  this  earlier  period  should  be 
tendered  to  the  owner  at  the  rate  so  determined,  and  if  he  refuses  to  accept  the 
amount  tendered  as  payment  in  full  for  this  period  he  should  be  left  to  pursae 
his  remedy  in  the  courts. 
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War  Department,  J.  A.  G.  C,  October  1,  1918. — ^To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  is  requested  on  the  question  whether  or  not,  if 
it  becomes  necessary  to  requisition  the  property  used  as  a  garage  at  Twenty- 
fourth  and  M  Streets,  such  action  can  be  made  effective  as  of  July  1, 1918.  The 
facts  are  stated  in  your  memorandum  of  September  27, 1918,  as  follows : 

"  The  War  Department  has  leased  since  the  early  part  of  the  year  the  garage 
at  Twenty-fourth  and  M  Streets  and  paid  up  to  June  30,  1918,  $3,000  a  month 
for  its  use.  Beginning  the  new  fiscal  year  it  was  decided  to  reduce  the  rental 
to  $1,000  a  month,  and,  if  the  owners  would  not  agree  to  sign  a  lease  at  this 
rate,  to  commandeer  the  property  under  the  provisions  of  the  law.  The  Supply 
Division  of  the  War  Department  has  prepared  a  lease  at  the  rate  of  $1,000  a 
month,  but  the  owners  have  not  yet  felt  that  they  wanted  to  sign  it,  and  since 
June  80  no  rental  has  been  paid.*' 

2.  The  authority  to  requisition  this  property  is  found  in  the  deficiency  act 
approved  July  8,  1918  (40  Stat.  821,  826).  The  language  of  that  act  clearly 
authorizes  the  department  "  to  requisition  the  use  of  and  take  possession  of  " 
the  property  in  question  for  the  purposes  for  which  it  is  proposed  to  use  the 
same,  and  provides  fof  the  ascertainment  and  payment  of  a  just  compensation 
for  such  use;  that — 

"  If  the  amount  of  compensation  so  ascertained  be  not  satisfactory  to  the 
person  entitled  to  receive  the  same,  such  person  shall  be  paid  75  per  centum  of 
such  amount  and  shall  be  entitled  to  sue  the  United  States  to  recover  such 
further  sum  as,  added  to  said  75  per  centum,  will  make  up  such  amount  as  will 
be  Just  compensation  for  such  use  in  the  manner  provided  by  section  24,  para- 
graph 20,  and  section  145  of  the  Judicial  Code." 

3.  This  statute  confers  no  authority  to  make  the  requisition  operative  retro- 
actively as  of  July  1.  The  language  of  this  statute  can  only  be  construed  ns 
having  a  prospective  operation.  However,  since  July  1,  1918,  the  Government 
has  been  in  possession  of  the  property  and  has  been  actively  negotiating  with 
the  owners  for  leasing  the  property  at  a  rental  much  less  than  that  paid  in  the 
^preceding  fiscal  year.  Such  being  the  fact,  the  Government  has  not  exercised 
the  option  given  it  In  the  lease  to  renew  the  lease  for  the  current  fiscal  year, 
and  the  Government  is  only  liable  for  a  reasonable  compensation  based  on  the 
use  and  occupancy  of  the  property  by  the  Government. 

4.  In  the  opinion  of  this  office  the  proper  action  after  requisitioning  the 
above-named  property  and  the  ascertainment  of  just  compensation  would  be  to 
tender  to  the  owner  the  amount  so  ascertained  as  rent  for  the  use  and  occupa- 
tion of  the  same  since  July  1,  1918.  If  the  owner  declines  to  receive  the  same 
as  full  compensation,  no  payment  can  legally  be  made  for  the  period  preceding 
the  requisitioning  of  the  property,  and  the  owner  would  be  left  to  his  remedy  in 
the  courts. 


BETIBEMENT:  ProTlBional  Officer. 

A  provisional  lieutenant  can  be  retired  only  for  physical  incapacity  resulting 
from  an  Incident  of  service  (40  Stat.  845,  852).  Upon  such  retirement,  he  is 
on  the  retired  list  with  the  pay  and  emoluments  of  office.  This  status  is  to 
be  distinguished  from  separation  from  the  Army.  His  connection  may  be  com- 
pletely severed  by  action  taken  under  section  7,  General  Orders,  No.  76,  War 
Department,  1917. 

210.8.  October  1,  1918. 

WAB-BISK  INSUBANGE:  Line  of  Daty;  Disobedience  of  Order. 

A  soldier  died  from  injuries  received  when  he  fell  from  the  platform  of  a 
moving  interurban  train.  His  riding  on  the  platform  was  in  violation  of  an 
existing  order  from  headquarters  of  the  division  to  which  he  was  attached,  and 
instructions  forbidding  riding  on  the  platform  bad  been  posted  by  the  railway 
company  on  the  walls  of  the  coaches.  In  a  case  where  there  was  no  proof  that 
n  military  order  has  been  issued  forbidding  soldiers  to  ride  on  the  platform  it 
has  been  held  that  such  an  accident  occurred  in  line  of  duty.  (Ops.  J.  A.  G. 
ante,  p.  813,  Apr.  27,  1918.)    Here,  however,  the  death  of  the  soldier,  resulting 
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from  his  disobedience,  was  not  in  line  of  duty,  but  was  the  result  of  his  own 
willful  misconduct.  A  custom,  however  well  established,  can  not  excuse  dis- 
obedience of  a  military  order.  (See  Ope.  J.  A.  O.  220.4,  Aug.  27,  1918,  and 
Ops.  J.  A.  G.  ante,  p.  736,  Sept  5,  1918.) 

220.4. 

War  Department,  J.  A.  G.  O.,  October  1,  1918. — ^To  The  Adjutant  General. 

1.  In  the  preceding  indorsement  The  Adjutant  General  requests  opinion  as 
to  "  whether  or  not  the  death  of  Pvt.  C,  Auxiliary  Remount  D^wt  322,  Quarter- 
master Corps,  should  be  regarded  as  having  occurred  in  line  of  duty  and  not 
the  result  of  his  own  willful  misconduct." 

2.  A  board  of  officers,  convened  to  investigate  the  drcumstanceB  Burroanding 
the  death  of  Pvt  C,  found  that — 

(a)  Pvt,  C.  died  as  the  result  of  injuries  received  when  he  fell  from  the  plat- 
form on  the  left  side  of  the  rear  door  of  the  second  to  the  last  coach  of  an 
interurban  train  connecting  Gamp  Dodge  and  Des  Moines,  Iowa. 

(b)  Pvt.  O.'s  death  occurred  within  the  limits  of  an  authorized  absence. 

(c)  Pvt  O.  was,  at  the  time  of  injury,  riding  on  the  platform  of  a  xmssenger 
coach  in  violation  of  an  existing  order  of  headquarters  Eighty-eighth  Division, 
dated  July  9,  1918,  as  follows : 

"  It  has  been  reported  that  soldiers  are  riding  on  the  railing  on  the  platform 
of  passenger  coaches  running  between  Camp  Dodge  and  Des  Moine&  This 
practice  will  be  stopped  at  once  and  all  officers  and  military  police  are  charged 
with  the  execution  of  this  order." 

(d)  Instructions  forbidding  riding  on  the  platform  were  posted  by  the  rail- 
way on  the  walls  of  the  coaches. 

3.  The  facts  are  not  in  doubt  that  Pvt.  O.  met  his  injury  and  death  as  a 
direct  result  of  his  misconduct  in  riding  on  the  platform  of  an  interurban  car. 

An  opinion  of  this  office  (Qps.  J  .A.  G.  ante,  p.  313.  Apr.  27,  1918)  in  the  case 
of  Pvt  H.  upon  facts  similar  in  all  material  elements  except  that  no  military 
order  had  been  issued  forbidding  the  conduct  on  the  part  of  tlie  soldier,  held 
such  conduct  to  be  in  the  line  of  duty,  the  ruling  being  based  primarily  on  the 
establishment  of  a  custoip  of  riding  in  such  manner. 

But  a  custom,  however  well  established,  can  not  be  held  to  excuse  dis- 
obedience of  a  military  order,  the  more  especially  when  that  order  is  issued  for 
the  express  purpose  of  eliminating  such  custom  because  it  is  dangerous  to  the 
life  and  limb  of  the  persons  affected.  (Case  of  Pvt.  G.,  Ops.  J.  A.  G.  220.4, 
Aug.  27,  1918;  case  of  Sergt  (First  Class)  N.,  Ops.  J.  A.  G.  ante,  p.  73^ 
Sept  5,  1918.) 

4.  It  is  therefore  the  opinion  of  this  office  that  Pvt  C.  met  his  death  August 
12,  1918,  at  Camp  Dodge,  Iowa,  while  riding  on  the  platform  of  a  passenger 
car  of  an  interurban  train  in  direct  disobedience  of  an  existing  military  order 
and  that  his  death  was  not  in  line  of  duty  but  the  result  of  his  own  willful 
misconduct. 


CITIL  AUTHOBITIES:  Begnlstion   of   GoTernment   Oontraet   by   9Uie 
Utility  Commissioii. 

A  contract  between  the  United  States  and  a  gas  company,  fixing  certain 
rates  to  be  paid  by  the  Groveimment,  stipulated  that  the  maximum  quantity 
of  gas  furnished  should  be  approximately  5(X),0(X)  cubic  feet  per  month.  The 
State  public  utilities  commission  thereafter  authorized  the  gas  company  to 
charge  higher  rates.  The  action  of  the  utility  commission  was  ineffective  as  to  gas 
furnished  up  500,(XX)  cubic  feet  per  month,  tlie  maximum  quantity  covered  by 
the  contract  The  gas  company  is  entitled  to  charge  the  new  rate  fixed  by  the 
commission  for  quantities  of  gas  furnished  above  the  limit  specified  in  the 
contract 

164. 

War  Department,  J.  A.  G.  C,  October  2,  1918.— To  The  Adjutant  General 
1.  The  opinion  of  this  office  is  requested  *'  as  to  the  authority  of  the  Illinois 
Public  Utility  Commission  to  abrogate  the  contract  existing  between  the  United 
States  and  the  People's  Power  Co.,  a  corporation  of  Rock  Island,  lU.,"  for  the 
supply  of  gas  for  use  of  Rock  Island  Arsenal  during  the  fiscal  year  ending  JuM 
30,  1918. 
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2.  Under  the  contract  the  company  was  required  to  furnish  gas  at  the  rates  pre- 
scribed therein,  being  the  rates  then  in  force,  during  the  fiscal  year  ending  June 
80, 1918.  The  prices  ranged  from  85  cents  per  1,000  cubic  feet  for  the  first  50,000 
cubic  feet,  with  prices  decreasing  as  to  additional  quantities  to  55  cents.  It  was 
expressly  stipulated,  however,  that  "the  maximum  quantity  of  gas  to  be  fur- 
nished shall  be  approximately  500,000  cubic  feet  per  month." 

3.  The  Illinois  Public  Utility  Commission,  May  14, 1918,  acting  upon  a  petition 
of  the  company,  authorized  the  increase  of  rates  to  $1  for  the  first  100,0(X)  cubic 
feet,  the  rates  decreasing  as  to  additional  quantities  to  80  cents  for  gas  con- 
sumed in  excess  of  250,000  cubic  feet.  The  decree  purports  to  be  effective  May 
1,  1918. 

4.  The  gas  consumed  at  Rock  Island  Arsenal  In  the  month  of  May,  1918,  was 
1,889,400  cubic  feet,  and  for  June,  1918,  1,729,400  cubic  feet.  The  company  sub- 
mitted bills  for  May  and  June,  conforming  to  the  new  rates  prescribed,  claim- 
ing that  the  action  of  the  public  utility  commission  applies  to  existing  contracts, 
and  that  the  company  Is  bound  to  furnish  gas  to  all  consumers  alike.  The 
company  was  advised  that  the  Illinois  Public  Utility  Commission  was  without 
authority  to  determine  the  rates  under  which  gas  should  be  furnished  to  the 
Federal  Government  under  existing  contracts ;  and  vouchers  were  submitted  for 
the  quantities  specified  in  the  contract  with  the  United  States  in  accordance 
with  the  rates  prescribed  therein ;  and  for  the  excess  over  the  maximum  quan- 
tity of  500,000  cubic  feet  per  month  at  the  rates  prescribed  by  the  recent  order 
of  the  public  utility  commission.    These  vouchers  the  company  refused  to  sign. 

5.  In  the  opinion  of  this  office  the  company  should  be  paid  for  the  maximum 
quantity  prescribed  in  the  contract  with  the  Government  at  the  rates  pre- 
scribed in  said  contract  and  for  the  excess  over  that  quantity  at  the  rate 
of  80  cents  per  1,000  cubic  feet ;  that  is,  at  the  rate  prescribed  by  the  recent  order 
of  the  public  utility  commission  for  gas  furnished  to  customers  in  excess  of 
250,000  cubic  feet.  This  oflUce  has  repeatedly  held  that  the  orders  of  public- 
service  commissions  are  inoperative  on  contracts  with  the  United  States  where 
the  effect  of  the  orders  would  increase  the  price  of  service  furnished  to  the 
United  States.  These  opinions  were  based  on  the  principle  announced  by  the 
Supreme  Court  In  Osborn  v.  United  States  Bank  (9  Wheat.  738,  867),  to  the 
effect  that  the  United  States  can  not  control  the  activities  of  the  Federal  Govern- 
ment' 


CLAIMS:  Town's  Loss  of  Revenue  from  Bequisltlon  by  Government  of 
Property  Within  its  Limits. 

Congress  alone  can  give  relief  to  conmiunlties  whose  schools  are  crippled 
because  of  loss  of  revenue,  resulting  from  the  fact  that  the  Government  has 
requisitioned  a  large  part  of  its  taxable  property. 

000.8.  OcroBEB  2,  1918. 

[Memorandum  for  the  Chief  of  the  Aylatlon  Section,  General  Staff.] 

1.  The  question  raised  In  these  papers  Is  whether  payment  can  be  made  to  the 
school  authorities  of  Erie  Township,  in  which  township  the  Camp  Perry 
Proving  Ground  is  located,  of  a  portion  of  the  expenses  and  bonded  indebted- 
ness of  said  township  for  the  erection  and  maintenance  of  a  central  school 
building  for  the  township. 

2.  County  Superintendent  A.  O.  Dehn,  Port  Clinton,  Ohio,  in  a  letter  to 
Congressman  I.  R.  Sherwood,  August  29,  1918,  says  that  about  four  years 
a^o  a  central  schoolhouse  was  erected,  bonds  being  issued  to  the  amount  of 
$20,000;  that  they  were  about  to  bring  in  two  more  schools  from  the  outlying 
districts  when  the  Federal  Government  purchased  over  1,000  acres  of  land, 
re<luclng  the  taxable  value  of  real  estate  by  the  amount  of  $240,000,  and  that 
this  action  will  take  from  the  board  of  education  over  $3,500  and  will  cripple 
its  schools  to  such  an  extent  that  they  will  be  compelled  to  reduce  its  high 
scli(K)l  from  a  first  grade  school  to  a  second,  or  perhaps  even  a  third  grade 
sc'm)o1,  and  will  not  be  able  to  meet  the  bonded  Indebtedness. 

:».  This  office  is  clearly  of  the  opinion  that  the  War  Department  can  give 
the  local  authorities  no  relief  in  this  matter.    What  Is  proposed  is  sub- 
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iturtUty  a  coniribiiltou  equtralesit  to  tlie  amoent  widch  woidd  be  rated  by 
the  tazati<m  of  tlie  property  wtiicb  ttie  GovenxmMk  has  acqaired.  ^Hila  prop- 
erty, being  an  inatramcntalltj  ai  tbe  Croveramcnt,  la  not  aabject  to  local 
taxation  of  any  kind,  and  It  is  dear  to  tbla  office  tbat  sock  relief  can  not  be 
granted  except  by  Oongresa  Moreover,  this  office  does  not  peroetve  any  merit 
in  the  request  which  wo«id  warrant  a  favorable  recMauieiidation  to  Congreaa 
in  tbe  erent  that  a  bin  shoold  be  introduced  for  that  parpoee. 


COUST8-MASTIAL:  Emfl9jmnt  of  EBllstetf  Mes  by  an  MMal  Steno^ 
rapher  to  Assist  in  Ooart-Martial  Reporting  Work. 

In  view  of  section  35,  national  defense  act  of  June  a,  1A16  (39  Stat  16a, 
188),  enlisted  men  may  not  lawfully  be  employed  by  an  official  stenograpiier  as 
his  assistant  in  court-martial  reporting  work.  There  appears  to  be  no  legal 
objection  to  the  performance  of  such  work  by  civilian  Federal  eaqiioyces  out- 
aide  their  reg^Uar  offiee  ho«ir8»  provided  it  does  not  interfiere  with  tlieir  dutleOL 

230.4. 

War  D^artment,  J.  A.  O.  O^  October  2,  li^lS.— To  The  Ad>Btant  Qcaeral. 

1.  It  is  recommended  that  Mr.  George  C.  Johaaon,  £1  Pasoi,  Tex^  be  ia- 
formed,  in  reply  to  his  inquiry  al  August  2,  1918^  substantially  as  follows: 
Enlisted  men  are  not  available  for  employment  by  him  to  assist  In  court- 
martial  reporting  work.  Su<^  employment  would  be  in  violation  of  sectioa 
85,  national  defense  act  of  June  3,  1916  (38  Stat  166,  188).  As  to  the  extent 
to  which  he  may  employ  other  persoos  connected  with  the  Federal  aervice^ 
such  as  Federal  court  r^[x>rtera,  <^erks  of  the  Fedoral  covrts,  civUlan  ei»- 
ployees  of  Federal  departments,  including  the  Department  of  Justice,  Immi- 
gration  Service,  etc,  there  is  no  legal  obtjectlon  known  to  thia  offiee  to  such 
employees  undertaking  extra  work,  such  as  may  be  offered  l^  Mr.  Jolmson, 
outside  of  their  regular  office  hours  and  provided  it  does  not  interfere  with 
the  duties  of  their  Federal  positions.  Neither  can  there  be  any  lesal  <»t>- 
Jection  to  wives  of  soldiers  being  similarly  employed. 


PUBLIC  PBOPEBTT :  Issne  of  Army  Supplies  to  Bailroad  Administration. 

The  Quartermaster  Department  has  no  authority  to  Issue  gasoline  or  lubri- 
cants for  automobiles  owned  and  operated  by  the  United  States  Railroad  Ad- 
ministration. These  supplies  are  secured  from  Army  appropriations  and  can  not 
be  legally  diverted  for  the  use  of  other  agencies  of  the  Federal  Government. 
(See  R.  8.  sec.  8678.) 

463.7. 

War  Department,  J.  A.  G.  O.,  October  2, 1918.— To  The  Adjutant  General 

1.  Opinion  Is  requested  as  to  the  legality  of  issuing  gasoline  and  lubricants  for 
automobiles  owned  and  operated  by  the  United  States  Railroad  Administration, 
it  appearing  that  the  local  representative  of  the  United  States  Railroad  Adminis- 
tration, Camp  Slaerldan,  Ala.,  has  applied  for  the  issue  of  these  suppllea  fbr  the 
operation  of  a  ear  owned  by  the  United  States  Railroad  Administration.  Tbe 
issue  was  requested  under  circular  letter  from  the  office  of  the  Quartermaster 
General,  July  29, 1918,  paragraph  2  of  whidi  provides  as  follows: 

"  Quartermasters  are  informed  that  there  is  no  authority  for  the  iasae  of  gaso- 
line and  lubricants  for  use  in  other  than  Government-owned  or  rented  automo- 
biles, whether  they  are  used  on  c»fflGlal  business  or  not,  and  if  such  practice  has 
been  in  effect  it  should  be  discontinued  at  once." 

This  ofi^e  is  dearly  of  the  opinion  that  this  circular  letter  caotetB  no  au- 
thority for  the  issue  of  these  8upi>lies  to  automobiles  owned  by  the  Bailroad  Ad- 
ministration. These  supplies  are  procured  from  Army  approprlatloiis  and  they 
can  not  be  legally  diverted  for  ttie.use  of  other  agencies  Of  the  Federal  Gavem- 
ment.     (See  R.  S.  sec.  367a) 

PUBLIC  PBOPEBTT:  Sale  of,  to  Betired  Soldiers. 

Paragraph  1038,  Army  Regulations,  has  been  construed  In  practice  as  author^ 
Izing  tbe  sale  by  tbe  Quartermaster  Corps  of  fuel  to  retired  enlisted  men  for 
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their  domestic  use.  In  view  of  this  established  practice  and  the  recent  provision 
in  the  Army  appropriation  act  approved  July  9,  1018  (40  Stat.  845,  850),  au- 
thorizing the  sale  of  Army  supplies,  no  legal  reason  would  seem  to  exist  for  the 
discontinuance  of  such  practice. 

400.82. 

War  Department,  J.  A.  G.  O.,  October  2,  1918.— To  The  Adjutant  General. 

1.  In  regard  to  the  question  of  the  sale  by  the  Quartermaster  Corps  of  fuel  to 
retired  enlisted  men  for  their  domestic  use,  it  is  understood  by  this  office  that 
Army  Regulations  1038  has  been  construed  in  practice  as  authorizing  such  sales, 
and  it  was  so  stated  in  the  opinion  of  this  office  May  5,  1916  (Ops.  J.  A.  G.  88- 
900).  In  view  of  this  established  practice  and  also  in  view  of  the  recent  pro- 
vision in  the  Army  appropriation  act  approved  July  9,  1918  (40  Stat.  845,  850), 
authorizing  the  sale  of  Army  supplies,  this  office  sees  no  legal  reason  why  such 
practice  may  not  be  continued.  The  regulation  does  not  in  terms  authorize  such 
sale,  but  it  was  in  view  of  what  this  office  understood  to  be  the  established  prac- 
tice that  the  conclusion  Just  stated  was  reached.  In  writing  the  subsequent 
opinion  of  March  27,  1918  (Ops.  J.  A.  G.  468.3),  the  officer  who  prepared  it  evi- 
dently did  not  have  before  him  the  information  respecting  the  long  established 
practice.  In  view  of  the  well -settled  executive  construction  of  the  regulation,  it 
is  recommended  that  the  latter  opinion  be  ignored  and  that  the  former  opinion 
of  May  5,  1916,  be  followed. 


RETIBEMENT:  National  Guardsman  Galled  into  Federal  Servfce. 

The  laws  governing  retirement  of  Army  officers  relate  exclusively  to  those 
officers  holding  permanent  commissions  in.  what  was  formerly  known  as  the 
Regular  Army,  and  there  is  no  provision  of  law  authorizing  the  retirement  in 
any  form  of  an  officer  called  into  Federal  service  as  part  of  the  National  Guard. 

210.8. 

War  Department,  J.  A.  G.  O.,  October  2,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  requests  the  opinion 
of.  this  office  as  to  whether  Lieut.  Eugene  R.  Browning,  One  hundred  and  fifty- 
third  Infantry,  discharged,  can  be  placed  upon  the  retired  list. 

2.  Lieut.  Browning  held  a  National  Guard  commission  and  was  called  into 
service  March  31,  1917,  as  second  lieutenant,  First  Arkansas  Infantry.  He 
reported  for  duty  at  Piggott,  Ark.,  April  1,  1917,  and  was  promoted  to  first 
lieutenant.  National  Guard,  September  25,  1917.  He  was  discharged  for 
physical  disability  by  direction  of  the  President,  August  30, 1918. 

Lieut  Browning  was  at  the  time  of  his  discharge  a  patient  at  the  base 
hospital,  Camp  Beauregard,  La.,  suffering  from  trachoma,  a  contagious,  in- 
fectious, and  incurable  disease  of  the  eyes.  In  order  to  preserve  the  lieu- 
tenant's eyesight  an  immediate  operation  is  necessary  for  which  the  lieutenant 
is  unable  to  pay.  He  asks  that  he  receive  the  grade  of  a  retired  officer  "  under 
the  provisions  of  Army  Regulations." 

3.  The  laws  relating  to  the  retirement  of  Army  officers  relate  exclusively  to 
those  officers  holding  permanent  commissions  in  what  was  formerly  known 
as  the  Regular  Army  and  there  is  no  provision  of  law  authorizing  the  retire- 
ment in  any  form  of  an  officer  holding  a  National  Guard  or  temporary  com- 
mission. 

4.  It  is  the  opinion  of  this  office  that  Lieut  Eugene  R.  Browning  can  not 
receive  the  grade  or  rank  of  a  retired  officer  nor  be  placed  on  the  retired  list. 

5.  It  appears  from  the  foregoing  papers  that  Lieut.  Browning's  disease  was 
contracted  in  the  line  of  duty  and  not  as  a  result  of  his  willful  misconduct. 
Subdivision  3,  section  302,  act  of  October  6,  1917  (40  Stat  398,  406),  provides 
that,  in  addition  to  the  compensation  provided  for  by  this  act,  such  govern- 
mental medical,  surgical,  and  hospital  serviceb  as  the  medical  director  may 
determine  to  be  useful  and  reasonably  necessary  may  be  furnished  to  an  officer 
or  enlisted  man  who  has  suffered  injury  or  contracted  disease  in  the  line  of 
duty  and  not  as  a  result  of  willful  misconduct. 

6.  It  Is  my  opinion  that  this  is  a  case  for  the  medical  director  to  determine 
under  the  proidsioa  last  cited. 
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SOU^ISfiS'  AND  SAILOBS'  CITIL  BELIEF  ACT:  CivUiaa  EaipUjees. 

A  coirespoDdenoe  clerk  in  tbe  service  of  the  Quartermaster  Oorpa,  wltii  tlie 
status  of  a  provisional  ciyll-service  employee,  does  not  come  within  tbe  pro- 
visions of  the  soldiers'  and  sailors'' civil  relief  act  (40  Stat.  440).  Section  101 
(1)  defines  the  term  "persons  In  military  service"  as  employed  in  said  act* 
and  does  not  indude  a  provisional  civil-'service  employee. 

014.4. 

War  Department,  J.  A-  O.  O.,  October  2,  19ia— To  The  Adjutant  GeneraL 

1.  The  question  presented  is  whether  Mrs.  Zora  W.  Winton  is  included  within 
the  provisions  of  the  "  act  to  extend  protection  to  the  civil  rights  of  members  of 
the  Military  and  Niaval  Bstabllshments  of  the  United  States  engaged  in  the 
present  war."     (40  Stat.  440.) 

2.  Mrs.  Wintxm,  as  appears  by  the  sixth  indorsem^it,  entered  the  service  of 
the  Quartermaster  Corps  as  a  correspondenoe  clerk  "  with  a  status  of  that  of 
a  provisional  civii-servioe  employee,  being  employed  Ia  the  property  branch 
of  the  suppUes  division    ♦    ♦    ♦    at  Hoboken,  N.  J." 

3.  Section  101  <1)  defines  the  term  ** persons  in  military  service"  as  em- 
ployed in  the  said  act,  and  does  not  include  ''a  provisional  civll-servioe  em- 
ployee." 

4.  It  is  therefore  the  opinion  of  this  office  that  Mrs.  Zora  W.  Winton  is  not 
entitled  to  the  benefits  of  the  act  in  question. 


ALIEN  ENEMIES:  Discharge  of  Nondeclarant  Alien  Enemy  for  Military 
Offense. 

A  nondeclarant  alien  inducted  into  the  military  service  who  has  always 
claimed  exemption  as  an  alien  enemy  but  has  faithfully  performed  his  duties 
In  all  respects  until  lately,  when  he  was  admittedly  guilty  of  absence  without 
h'ave,  may  be  discharged  the  military  service  of  the  United  States  as  an  alien 
enemy  If  no  court-martial  charges  have  as  yet  been  preferred  against  him. 

014.81. 

War  Department,  J.  A,  G.  O.,  October  8,  1918. — ^To  the  Commanding  General. 

1.  The  foregoing  letter  of  L.,  sergeant,  camp  utilities  detachment,  Quarter- 
master Corps,  Camp  Upton,  protesting  against  his  being  retained  in  the  military 
service  and  requesting  his  discharge  as  an  alien  enemy  is  referred  for  appro- 
priate action. 

2.  It  appears  from  the  letter  that  Sergt.  L.  is  a  native  of  Austria  and  a  sub- 
ject of  Austria-Hungary  who  lias  never  declared  his  Intention  to  become  a 
citizen  of  the  United  States  and  has  always  claimed  exemption  as  an  alien 
enemy ;  that  he  has  made  several  applications  for  discharge,  which  have  never 
been  acted  upon,  and  that  he  has  served  faithfully  enough  to  win  promotion 
and  has  performed  his  duties  in  all  respects  until  lately,  when  he  was  admit- 
tedly guilty  of  absence  without  leave. 

3.  Assuming  the  facts  to  be  as  stated  in  Sergt.  L.*s  letter,  and  assuioiing  that 
no  court-martial  charges  have  yet  been  preferred  against  him,  ttiis  office  knows 
of  no  legal  objection  to  his  being  discharged  under  tiie  circular  letter  of  Tlie 
Adjutant  General  dated  July  15,  1918,  addressed  to  the  commanding  generals 
of  all  camps,  detachments,  and  divisions  in  the  United  States,  on  the  subject 
of  "Alien  enemies  and  allied  alien  enemies." 


DESERTION:  Status  of  l^eserter  after  Honorable  Dlsoliarfre. 

A  charge  of  desertion  entered  against  a  soldier  in  a  paitlcular  term  of 
enlistment  is  removed  by  honorable  dls(4iarge  from  such  enlistment  (Dig.  0|>s. 
J.  A.  Q.  1912,  p.  420.) 

220.7. 

War  Department,  J.  A.  O.  O.,  October  8,  1918.— To  The  Adjutant  General. 

By  the  preceding  indorsement  The  Adjutant  General  inquires  as  to  tin*  status 
of  one  P.,  who  was  mustered  out  of  the  Federal  service  as  a  private  on  Felh 
ruary  24,  1917.    The  actual  question,  however,  appears  In  the  Indorsement  upon 
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the  *'  military  history  "  of  P.  under  date  of  September  18,  1918,  to  be  whether 
he  Is  to  be  regarded  as  a  "  deserter  or  absent  without  leave." 

The  records  of  The  Adjutant  General's  Office  show  that  P.  was  mustered  Into 
the  Federal  service  as  a  private  on  June  30,  1916,  having  theretofore  been  a 
member  of  Oompany  O,  Second  Infantry,  Pennsylvania  National  Guard.  On 
October  21,  1916,  he  was  transferred  to  head(iuarters  Battery  2,  Field  Artillery 
of  the  Pennsylvania  National  Guard,  and  December  81, 1916,  the  muster  roll  of 
the  headquarters  battery  bears  his  name,  with  the  following  remark :  "  Deserted 
at  Camp  Stewart,  El  Paso,  Tex.,  December  25,  1916."  The  final  muster  roll  of 
the  battery  shows  that  P.  was: 

"Mustered  out  of  the  Federal  service  with  his  company  February  24,  1917, 
as  a  private  with  remarks  ♦  •  ♦  'Returned  from  desertion  January  1, 
1917.  Absent  without  leave  December  26,  1916,  to  January  1,  1917.  Never 
tried.'    No  subsequent  record  of  this  sojdier  has  been  found  on  file." 

"  Muster  out  is  a  formal  discharge  from  the  Army,  making  the  soldier  a 
civilian  and  terminating  all  military  authority  and  Jurisdiction  over  him ;  even 
as  the  muster  in  converted  the  civilian  into  a  soldier,  so  the  muster  out  converts 
the  soldier  into  a  clvUlan."     (Dig.  Ops.  J.  A.  G.  1912,  pp.  614,  1046.) 

The  use  of  the  language  on  the  formal  muster  roll  "  Returned  from  desertion 
January  1,  1917.  Absent  without  leave  December  25,  1916,  to  January  1,  1917," 
should  be  construed  to  mean  that  in  the  opinion  of  the  battery  commander  the 
soldier  was  not  absent  in  desertion,  but  was  absent  without  leave  only. 

Moreover,  the  question  whether  P.  was  guilty  of  desertion  should  be  consid- 
ered in  connection  with  the  fact  that  he  was  formally  discharged  from  the 
Federal  service  on  February  24,  1917.  In  its  effect,  this  discharge  is  the  Judg- 
ment of  the  Government  upon  the  entire  military  record  of  the  soldier  and  is 
the  declaration  that  he  left  the  service  in  a  state  of  honor,  as  far,  at  least,  as 
the  question  of  desertion  is  concerned.  In  fact,  this  office  held  (Dig.  Ops. 
J.  A.  G.  1912,  p.  420)  that  "a  charge  of  desertion  entered  against  a  soldier 
in  a  particular  term  of  enlistment  is  removed  by  an  honorable  discharge  from 
such  enlistment." 

It  is  therefore  the  opinion  of  this  office  that  P.  is  not  to  be  regarded  as  absent 
in  desertion  during  such  time  as  the  muster  roll  showed  him  absent  from  his 
company,  and  that  he  was  only  absent  therefrom  without  leave. 


PAY  AND  ALLOWANCES:  Mileage;  Travel  Withoat  Troops. 

Paragraph  1281,  Army  Regulations,  provides  that  officers  will  be  regarded 
as  "without  troops"  under  the  act  of  June  12,  1906  (84  Stat  240,  246),  when 
traveling  with  detachments  of  "less  than  10  armed  or  unarmed  men,  such 
as  guards  or  nurses  for  disabled  or  insane  officers  or  soldiers  *  ^  ^."  The 
sick  soldiers  or  prisoners  with  whom  the  detachment  is  sent  are  not  to  be 
counted  in  applying  this  paragraph. 

246.a 

War  Department,  J.  A.  G.  O.,  October  8,  1918.— To  The  Adjutant  GJeneral. 

1.  The  papers  submitted  relate  to  the  claim  of  Lieut.  J.,  Medical  Reserve  Corps, 
for  mileage,  who,  with  two  nurses  and  two  enlisted  men  of  the  Medical  Corps, 
accompanied  two  patients  from  Fort  Sam  Houston,  Tex.,  to  the  hospital  at 
Fort  Bayard,  N.  Mez.  Opinion  Is  requested  on  several  questions,  which,  for 
convenience,  are  indicated  by  (a),  (&),  (c),  and  (d),  and  are  answered  in 
their  order. 

(a)  Whether  the  travel  performed  by  this  officer  is  travel  without  troops, 
under  Army  Regulations  1281; 

(h)  How  to  determine  what  class  of  detachments  come  under  travel  without 
troops; 

(0)  Is  the  term  "guard"  to  include  nurses;  and 

id)  Shall  patients,  sick  soldiers,  be  counted  in  determining  the  number  In 
this  detachment? 

The  attention  of  this  office  is  called  to  Comptroller's  Decisions  of  April  26, 
1916  (77  MS.  Comp.  Dec.  277),  and  April  26,  1918  (24  Comp.  Dec.  635). 

2.  Special  Orders,  No.  216  (Headquarters  S.  D.  1918),  ordered  20  enlisted 
men,  sick  In  the  base  hospital  at  Fort  Sam  Houston,  to  proceed  to  United  States 
Army  General  Hospital,  Fort  Bayard,  N.  Mex.,  for  further  observation  and 
treatment,  and  a  further  order  reads:  "The  following  personnel  will  accom- 
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pany  the  patients  for  tbe  purpofle  of  giving  necessary  comfort  and  medical 
attention  en  route,  First  Llent  J.,  Medical  Resarye  Oorps,"  and  two  nurses, 
a  sergeant,  and  a  corporal ;  and  further  recites : 

"  First  Lieut.  J.,  Medical  Reserve  Ctorps,  is  hereby  granted  a  seven-day  leave 
of  absence  upon  completion  of  above  duty,  at  the  termlnatioa  of  which  leave 
he  will  return  to  his  proper  station. 

"  Upon  cancellation  of  Uieir  duties  the  detachment  and  nurses  will  return 
to  their  proper  station. 

"The  travel  directed  is  necessary  in  the  military  service.** 

8.  The  Secretary  of  War  promulgated  Army  Regulations  1281  by  authority 
conferred  under  the  following  act  of  Congress  (act  of  June  12,  1906  84  Stat. 
240,  246),  which  provides  that: 

"Ofiicers  when  traveling  under  competent  orders  without  troops  •  «  « 
shall  be  paid  ♦  •  ♦  mileage  ♦  *  ♦.  The  Secretary  of  War  may 
determine  what  shall  constitute  travel  •  *  *  'without  troops*  within 
the  meaning  of  the  laws  governing  the  payment  of  mileage  ^  ^  ^  to  ofll- 
cers  of  the  Army." 

4.  This  office  is  of  the  opinion  that  as  to  (a),  other  conditions  having  been 
complied  with  by  Lieut  J.,  he  is  entitled  to  mileage  under  Army  Regulations 
1281,  for  travel  from  Fort  Sam  Houston,  Tex.,  to  the  hoq^ital  at  Fort  Bayard, 
N.  Mez.,  and  return,  as  having  performed  travel  without  troops  widiiin  the 
meaning  of  the  regulation,  and  as  liaving  duty  to  perform  in  connection  with 
the  detachment  The  established  rule  in  such  cases  has  been  laid  down  in 
a  previous  opinion  in  the  following  language: 

"Tbe  status  of  traveling  without  troops,  although  the  officer  may  be  ac- 
companied by  a  numbor  of  enlisted  men,  leas  than  10,  refers  more  to  the 
transfer  or  movement  of  the  officer  hims^  for  the  performance  of  some  duty, 
while  the  enlisted  men  accompany  him  for  the  performance  of  some  service 
subordinate  to  the  purpose  for  which  the  officer  is  traveling/'     (C  29288.) 

(&)  The  first  half  of  Army  Reguhitions  1281,  defines  clearly  the  three 
classes  of  detachments  coming  under  "  travel  with  troops,**  while  the  last  half 
relating  to  travel  without  troops  is  not  so  clear.  Therefore,  in  determining 
the  status  of  a  detachment  of  less  than  10  men.  which  conducts  sick  scridiers 
to  a  hospital  and  then  returns  to  a  station,  such  detachment  would  be  con- 
sidered one  that  should  be  placed  in  the  same  mileage  status  as  a  detach- 
ment which  conducts  prisoners  to  a  place  of  confinement,  as  travel  without 
troops.     The  Comptroller  of  the  Treasury,  In  brief,  held  that: 

"This  regulation  (A.  R.  1281)  has  been  accepted  as  authorising  payment 
of  mileage,  for  travel  actually  performed,  in  case  of  any  ofiicer  of  the 
Army  who,  under  orders  issued  by  competent  authority,  was  In  command  of  a 
^lard  of  less  than  ten  men,  Including  himself,  in  charge  of  prisoners  being 
transferred  to  place  of  confinement**     (24  Comp.  Dec.  635.) 

(c)  That  the  term  "guard,"  when  used,  should  be  construed  broadly  to 
include  nurses  accompanying  sick  soldiers  to  a  hospital,  since  the  last  half 
of  Army  Regulations  1281,  includes  both,  and  that  such  a  detachment  In  re- 
turning should  be  considered  on  a  travel  without  troops  status,  providing  said 
detachment  consisted  of  less  than  10  men,  not  counting  the  sick  soldiers  or 
prisoners,  as  the  case  may  be,  which  also  answers  (d),  the  last  question. 


PRISONERS  OF  WAR:  Eaemy  Reserve  Offleer  Interned   as  DaBgersHB 
Alien  Enemy;  Pay. 

A  Reserve  officer  of  the  German  Army,  not  on  active  duty,  was  Interned  in 
this  country  as  a  dangerous  alien  enemy  under  the  President*s  proclamation  of 
April  6,  1917.  and  Revised  Statutes,  section  4067.  Under  an  agreement  be- 
tween the  United  States  and  Oermany  for  pay  of  certain  classes  of  prlsonws  of 
war,  as  published  In  section  6,  General  Orders  No.  81,  War  Department.  1918, 
the  rates  of  pay  agreed  on  apply  without  regard  to  whether  the  officers  are 
active  or  reserve.  The  agreement  further  provides  that  these  rates  shall 
apply  to  officers  who  are  interned  as  civilian  prisoners,  whose  rank  is  certified 
by  either  of  the  Governments  concerned.  On  certificate  showing  the  rank  of  this 
officer,  payments  to  him  should  be  made  in  (conformity  witli  his  rank.  Thei-e  is 
no  provision  in  this  agreement  for  transfer  to  officer  prisoner  camps  of  offices 
interned  as  civilian  prisoners. 
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888.6. 

War  Department,  J.  A.  G.  O.,  October  3,  1918. — ^To  The  Adjutant  General. 

Remark  has  been  requested  npon  a  communication  from  the  Secretary  of 
State  transmitting,  for  consideration  and  such  action  as  may  be  required,  a 
communication  from  the  Swiss  Legation,  Department  of  German  Interests,  re- 
questing that  S.,  now  Interned  at  the  War  Prison  Barracks,*  Fort  Douglas,  Utah, 
be  transferred  to  a  camp  of  officers,  prisoners  of  war,  at  Fort  McPherson,  Ga., 
and  that  payments  to  him  be  made  in  conformity  with  his  rank  which  is 
certified  to  be  that  of  first  lieutenant  or  lieutenant  zur  See,  In  the  German 
Naval  Reserve,  under  a  commission  received  in  January,  1016. 

From  earlier  papers  on  the  same  file  in  this  office,  it  appears  that  S.  is  not 
on  the  active  list ;  but  only  a  Reserve  officer ;  and  that  he  was  interned,  tmt  as 
a  prisoner  of  war,  but  as  a  dangerous  alien  enemy  under  the  President's  procla- 
mation of  April  6, 1917,  and  Revised  Statutes,  section  4067.  An  opinion  of  this 
office  dated  July  20, 1918  (Ops.  J.  A.  G.  antCy  p.  681),  was  to  the  effect  that  this 
Gerpan  is  not  entitled  to  be  removed  to  a  camp  for  captive  officers. 

Since  the  writing  of  that  opinion,  an  agreement  has  been  entered  into  between 
the  United  States  and  Germany,  by  an  exchange  of  messages  through  the 
Swiss  €k)vemment,  respecting  the  jmy  of  certain  categories  of  prisoners  of 
war;  and  among  the  terms  of  this  agreement,  as  published  in  section  5,  Gen- 
era! Orders,  No.  81.  War  Department  1918,  are  the  followlnj?: 

"  2.  The  rates  of  pay  agreed  upon,  paragraph  1,  shall  apply  without  regard 
to  whether  officers  are  active  officers,  officers  of  the  reserve  grade,  officers  of 
disposition  or  retired,  or  whether  they  arc  retired  officers  of  disposition.  The 
rates  apply  also  to  the  same  class  of  officers  who  are  Interned  as  civilian  pris- 
oners and  whose  rank  is  certified  by  the  Government  of  the  United  States  or 
the  Imperial  Government  of  Germany.*' 

The  agreement,  however,  contains  no  provisions  for  the  transfer  to  officer 
prisoner  camps  of  officers  Interned  as  civilian  prisoners.  Indeed,  the  language 
above  quoted  would  seem  to  imply  that  no  such  transfer  was  contemplated. 

It  follows  that  the  request  of  the  Swiss  IjCgatlon  for  the  transfer  of  First 
Lieut.  S.  to  the  camp  at  Fort  McPherson,  Ga..  should  be  refused;  but  the 
request  that  payments  to  Lieut.  S.  be  made  In  conformity  with  his  rank  should 
be  granted  and  acted  upon. 


PUBLIC  PBOPEBTT:  Aeeonntlng  for  Property  Sntrasted  to  the  Posses- 
sion of  Commanding  Officer. 

An  officer  who  was  honorably  discharged  from  the  Army  in  December,  1917, 
stated  that  he  turned  in  all  the  property  which  had  been  in  his  charge,  but  a 
l)oard  of  survey  was  later  convened  by  reason  of  alleged  shortages.  It  was  the 
officer's  duty  to  account  for  all  property  in  his  charge  immediately  upon  his 
separation  from  the  service  {A,  R.  666,  667,  685,  711,  712).  It  is  not  clear  that 
a  board  of  survey  was  required  in  this  case  but,  assuming  that  it  was  neceo- 
sary,  he  should  have  been  given  an  opportunity  to  be  heard  and  to  show  rea- 
sons, If  any,  why  he  should  not  be  charged  with  responsibility  for  the  shortage. 
He  should  be  furnished  with  a  copy  of  the  findings  of  the  board  if  he  desires  it 
and  if  he  had  no  seasonable  notice  of  the  proceedings,  he  should  be  allowed 
an  opportunity  to  submit  affidavits  or  other  proper  evidence  as  contemplateci 
by  Army  Regulations  688,  tending  to  show  that  he  should  not  be  held  re- 
sponsible fbr  the  shortage.  There  is  no  provision  in  the  Regulations  for  an 
appeaL 

143.7. 

War  Department,  J.  A-  G.  O.,  October  8, 1918.— To  The  Adjutant  General. 

1.  This  is  a  case  of  alleged  shortage  of  public  property,  valued  at  $1,219,- 
belonging  to  Battery  G,  One  hundred  twelfth  Field  Artillery,  for  which  E., 
formerly  commanding  officer  of  the  company,  but  now  first  lieutenant  United 
States  Guard,  stationed  at  Jersey  City,  N.  J.,  is  charged.  Lieut.  B.  protests 
against  the  proceedings  of  the  board  of  survey,  which  fixed  the  responsibility 
for  the  shortage  upon  him,  and  he  submits  the  following  questions : 

(a)  Whether  such  proceedings  have  been  legal  throughout,  and  by  what  au- 
thority in  the  Articles  of  War  the  proceedings  were  undertaken  and  carried  on. 

(6)  Whether  he  Is  entitled  to  a  copy  of  the  findings  of  such  board. 

ic)  Whether  he  is  entitled  to  an  appeal  from  such  findings. 
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(d)  Whether  he  was  entitled  to  notice  from  the  supply  officer  of  One  hundred 
twelfth  Field  Artillery  as  to  his  alleged  shortage. 

2.  Lieut.  E.,  in  his  letter  of  July  9,  1918,  In  response  to  Instructions  from 
the  Quartermaster  General  that  he  remit  the  amount  of  the  shortage,  states 
that  upon  the  receipt  of  his  honorable  discharge  from  the  Army,  in  December, 
1917,  he  prot!eeded  to  check  up  his  property  "  and  this  having  been  finished  and 
receipts  accomplished/*  he  "  left  same  with  supply  officer  " ;  that  his  successor 
completed  surveys  for  all  missing  property  and  that  he  left  for  his  home  on 
January  20,  1918.  He  further  states  tiiat  subsequently  he  was  informed  by 
telegram  that  his  property  receipts  had  not  been  accomplished,  to  which  he 
responded  stating  the  facts,  as  indicated  above,  and  further  indicating  his 
"  entire  willingness  to  do  whatever  was  asked  to  complete  returns."  He  also 
states  that  he  was  never  informed  by  the  supply  officer  of  the  regiment  nor 
by  any  person  that  there  was  any  shortage  of  property  and  that  he  was  not 
officially  notified  of  the  convening  of  the  board  of  survey  and  was  given  no 
opi)ortunity  of  appearing  before  the  board  or  being  represented. 

3.  There  is  no  copy  of  the  proceedings  of  the  board  of  survey  with  the  papera 
sent  to  this  office,  but  there  are  a  number  of  sheets  of  memorandum  receipts 
showing  various  articles  of  property  receipted  for  by  Lieut.,  then  Capt,  E. 
in  July,  October,  November,  and  I^ecember,  1917,  which  receipts  show  the 
shortages  indicated  in  red  pencil.  It  is  not  clear  to  this  office  that  a  board  of 
survey  was  necessary  or  required  under  the  Regulations  in  this  case.  It  was 
Capt  E.*s  duty  to  account  for  the  property  immediately  upon  his  separa- 
tion from  the  service.  His  attention  may  be  invited  to  Army  Regulations  606^ 
667,  685,  711,  712.  Whenever  a  board  of  survey  is  necessary,  there  is  authority 
in  Uie  Regulations  for  convening  the  same.  Assuming  that  it  was  necessary  in 
accordance  with  the  Regulations  to  convene  the  board  to  determine  Lieut. 
B.'s  responsibility  for  the  shortage,  he  should  have  been  given  an  oppor- 
tunity to  be  heard  and  show  reasons,  if  any,  why  he  should  be  relieved  of  the 
responsibility  of  the  shortage.  This  answers  his  first  question.  The  other 
questions  are  answered  as  follows : 

(h)  Lieut  E.  should  be  furnished  with  %  copy  of  the  findings  of  the 
board,  if  he  desires  it. 

(c)  If  he  had  no  seasonable  notice  of  the  proceedings  of  the  board  of  survey 
he  should  be  allowed  an  opportunity  to  submit  affidavits  or  other  proper  evi- 
dence, as  contemplated  by  Army  Regulations  683,  tending  to  show  that  he 
should  not  be  held  responsible  for  the  shortage.  There  is  no  provision  in  the 
regulation  for  an  appeal  in  such  cases. 

As  to  question  (d)  Lieut.  E.  should  have  accounted  for  the  property  be- 
fore he  left  the  service.  Apparently,  therefore,  it  was  primarily  his  own  fault 
if  he  was  not  seasonably  advised  of  the  shortage. 


WITNESSES:  Use  of  Member  of  Expeditionary  Forces  as  Witness;  Party. 

A  member  of  the  E^xpeditlonary  Forces  may  be  permitted  to  give  hia  deposi- 
tion for  use  in  a  suit  to  which  he  is  a  party. 

013.3.  OcTOBBB  8,  1918. 

Note. — ^Thls  case,  where  the  witness  was  party  to  the  litigation,  is  an  ex- 
ception to  the  general  rule  that  arrangements  will  not  be  made  for  the  giving 
of  depositions  by  members  of  the  Expeditionary  Forces.  (Ops.  J.  A.  G.  013.3 
Aug.  27,  1918.)  If  a  soldier  who  is  in  the  United  States  is  desired  as  a  wit- 
ness, and  a  summons  is  issued  for  his  attendance  at  court,  he  should  be  per- 
mitted to  obey  the  summons,  unless,  in  the  opinion  of  his  commanding  officer, 
the  military  service  would  be  prejudiced  by  his  so  doing.  (Ops.  J.  A.  O.  013.2, 
Oct.  14,  1918.)  In  a  recent  opinion,  it  was  held  that  a  private  serving  abroad 
in  the  United  States  Army,  who  was  a  material  witness  In  a  murder  case,  should 
not  be  ordered  home  to  testify.  It  was  statetl  that  this  would  establish  an 
unsafe  precedent  and  would  ho  decidedly  prejudicial  to  military  interests. 
(Opa  J.  A.  G.  018.2,  Oct  7,  1918.) 
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dTIL  AUTHOBITIES :  Crime  Commlttei  by  fikiUler  Pri#r  to  Entry  into 
Serrlee. 

A  registrant  who  commits  a  crime  after  regiBtratlon  and  before  induction 
Into  tlie  military  service  is  not  subject  to  trial  by  oonrt-martial  therefor.  He  is 
not  subject  to  military  jurisdiction  until  the  date  he  is  required  by  order  of  the 
local  board  to  report  for  military  service. 

2S0.4.  OcTOBEB  4,  1918. 

AtTOBNCT  GiENEBAI.  of  TSNIfESSiaB, 

Chattanooga,  Tenn. 

My  DBAS  Sib  :  Your  letter  of  September  25, 1918,  addressed  to  the  Secretary  of 
War,  has  been  referred  to  this  office  for  attention.  You  state  that  on  July  ^, 
1918,  S.,  a  soldier  stationed  near  Chattanooga,  Tenn.,  was  shot  in  that  city  and 
in  two  or  three  days  thereafter  died,  and  that  one  of  the  men  who  has  h&&i  con- 
victed of  the  murder  was  a  registrant  at  the  time  the  crime  was  committed, 
and  that  in  August,  1918,  was  Inducted  into  the  military  service.  You  ask 
whether,  by  reason  of  the  fact  that  lie  was  a  registrant  at  the  time  the  crime 
was  committed,  he  was  subject  to  military  jurisdiction  and  could  now  be  tried 
by  a  court-martial  for  the  crime. 

In  reply  thereto,  permit  me  to  say  that  a  registrant  is  not  subject  to  military 
jurisdiction  until  the  date  he  is  required  by  the  order  of  the  local  board  to 
report  for  military  service.  This  man,  therefore,  can  not  be  tried  by  court- 
martial  for  the  crime  of  murder  committed  by  him  at  a  time  prior  to  the  date 
he  was  required  to  report  for  military  service. 


CITIUAK  EMPLOYEES:  Payment  of  Salary  Aceraed  to  Deceased  Em- 
ployee la  the  Philippine  Islands. 

Paragraph  662,  Army  Begulations,  authorizes  disbursing  officers  in  the  Phl11i>- 
pine  Islands  to  settle  directly  with  executors  or  administrators,  upon  accounts 
accruing  in  those  islanda  Section  1667,  2  Administrative  Code,  Philippine 
Islands,  1918,  provides  that  where  a  citizen  of  the  United  States  who  is  an  em- 
ployee of  the  Philippine  Government,  or  a  civilian  employee  of  the  United  States 
Government,  dies  in  the  islands,  and  no  regular  administration  is  had,  any  estate 
there  located  shall  be  administered  by  the  attorney  general  of  the  islands.  In 
cases  coming  within  these  provisions,  the  United  States  should  make  payment  of 
accrued  wages  to  the  attorney  general  of  the  Islands. 

280.86. 

War  D^artment  J.  A.  G.  O.,  October  4.  1918. — To  The  Adjutant  General. 

1.  The  question  for  consideration  is  as  to  the  way  in  which  the  salary  re- 
maining due  to  B.,  deceased,  a  civilian  employee  of  the  Manila  ordnance 
depot,  resident  in  Manila,  P.  I.,  should  be  paid  and  administered.  It  is  sug- 
gested in  the  letter  requesting  this  advice  that  a  conflict  exists  between  the 
statutory  law  of  the  Philippine  Islands  and  General  Orders,  No.  7,  Ordnance 
Deparment,  1917,  with  reference  to  the  settlement  of  estates  of  civilian  em- 
ployees of  the  Government  resident  In  the  Philippine  Islanda 

2.  Section  1667,  2  Administrative  Code,  Philippine  Islands,  1918,  is  as  fol- 
lows: 

"  Sec.  1667.  Settlement  of  estates  of  deceased  etnploj/eei<, — Wh^i  a  citizen  of 
the  United  States  who  Is  an  employee  of  the  Philippine  Government  or  who  Is  a 
civilian  employee  of  the  United  States  in  the  Philippine  Islands  shall  die, 
leaving  property  in  said  islands,  either  real  or  personal,  not  exceeding  1,500 
pesos  in  value,  the  Attorney  General  shall.  If  no  regular  administration  of  his 
estate  is  had,  take  possession  of  such  estate,  make  a  complete  inventory  thereof, 
and  file  the  same  with  the  Insular  Auditor. 

**  He  shall  thereupon  proceed  to  ascertain  by  the  best  means  within  his 
power  the  names  and  residences  of  the  persons  who  arc  lawfully  (Mitltled  lo 
the  estate  and  shall  proceed  to  settle  the  same  and  to  dispose  of  the  assets  in 
accordance  herewith.** 
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Paragraph  314,  General  Orders,  No.  7,  Ordnance  Department,  1917,  Is  as 
follows : 

"  In  the  case  of  the  death  of  an  employee  or  other  creditor  of  the  United 
States,  the  dishurslng  officer  is  not  authorized  to  pay  any  part  of  the  salary 
remaining  due  such  an  employee,  or  any  claim  of  the  deceased  creditor.  A 
voucher  for  the  amount  due,  prepared  in  the  name  of  the  legal  claimant  on 
War  Department  Form  No.  335,  duly  certified  by  the  commanding  officer  and 
accompanied  by  the  evidence  required  by  paragraph  136,  Ordnance  Regula- 
tions of  1907,  will  be  forwarded  to  the  Chief  of  Ordnance  for  transmission  to 
the  Auditor  for  the  War  Department,  by  whom  the  account  will  be  settled. 
The  amount  covered  by  the  voucher  will  be  charged  as  a  remittance  against 
the  allotment  to  which  the  account  is  properly  chargeable.  In  case  no  funds 
are  due  under  the  appropriation  from  which  payable,  the  amount  should  be  de- 
posited to  the  credit  of  the  Treasurer  of  the  United  States  as  an  unexpended 
balance,  designating  the  appropriation  to  be  credited.  The  letter  of  trans- 
mittal will  state  the  appropriation  against  which  the  account  was  charged,  and 
in  cases  where  deposit  is  necessary  will  give  the  number  and  date  of  the  cer- 
tificate of  deposit  and  the  name  of  the  depository.*' 

This  paragraph  is  of  general  application  and  makes  no  exception  with  re- 
gard to  accounts  accruing  in  the  Philippine  Islands.  Paragraph  652,  Army 
Regulations,  however,  authorizes  disbursing  officers  in  the  Philippine  Islands  to 
"  settle  directly  with  executors  or  administrators  upon  accounts  accruing  in 
those  islands  which  are  accompanied  by  the  duly  attested  copies  of  the  de- 
crees appointing  said  executors  or  administrators  in  conformity  with  the  civil 
laws  of  the  archipelago  governing  such  matters.*'  It  \b  further  stated  therein 
that  "  the  settlement  thus  made  by  any  disbursing  officer  is,  however,  subject 
to  review  by  the  accounting  officers  of  the  Treasury  when  his  accounts  shall 
come  before  them  for  adjustment" 

8.  This  office  is  advised,  informally,  that  where  a  disbursing  officer  in  the 
Philippine  Islands  has  made  settlement  in  favor  of  the  lawful  heirs  or  legal 
representatives  of  n  deceased  employee  of  the  United  States,  or  in  favor  of  the 
attorney  general  as  public  administrator,  it  has  been  the  practice  of  the  auditor 
to  allow  the  accounts  therefor,  if  sufficient  evidence  is  furnished  showing  that 
the  party  to  whom  settlement  was  made  was  legally  entitled  to  the  proceeds 
of  the  estate.  Where  payment  is  made  to  the  attorney  general  of  the  Philip- 
pine Islands  as  public  administrator,  the  laws  of  the  Philippine  Islands,  vesting 
him  wiUi  that  character,  require  him  to  distribute  the  net  proceeds,  after  pay- 
ment of  debts,  to  such  persons  as  may  be  entitled  thereto  by  the  law  of  the 
domicile  of  the  intestate. 

4.  The  statute  of  the  Philippine  Islands,  of  course,  can  not  require  the  officers 
of  the  Federal  Government  to  make  payment  of  the  amount  due  a  deceased 
creditor  of  the  Federal  Government  to  the  attorney  general  of  the  Philippine 
Islands.  They  Impose  no  obligation  whatever  upon  the  Federal  officers  except 
in  so  far  as  they  may  be  in  possession  of  goods  and  chattels  left  by  the  deceased 
creditor  which  are  situate  in  said  islands.  As  to  moneys  due  by  the  Federal 
Government,  the  Philippine  statute  is  designed  solely  to  facilitate  inexpensive 
administration  and  may  or  may  not  be  taken  advantage  of  as  the  proper  Fed- 
eral authority  may,  in  its  discretion,  determine  to  be  advisable.  Army  Regula- 
tion 652  authorizes  disbursing  officers  in  the  Philippine  Islands  to  make  pay- 
ment of  accounts  accruing  in  those  islands  to  the  attorney  general  of  said 
Islands  as  the  proper  legal  representative  of  the  deceased  designated  by  the 
laws  of  the  Philippine  Islands;  and  no  reason  is  seen  why  action  should  not 
be  taken  in  accordance  with  the  Army  reffiilatlon.  Tt  is  suggpsted  that  the 
Ordnance  regulation  be  amended  to  conform  to  the  Army  regnfation. 


INTOXICANTS:  Students'  Army  Training  Gorpi  at  a  College. 

Bulletin  No.  35,  War  Department,  1918,  establishes  a  zone  of  prohibition 
around  every  military  camp  at  which  officers  and  enlisted  men,  not  less  than 
250  in  number,  have  been  or  shall  be  stationed  and  quartered  for  more  than 
30  consecutive  days.  A  section  of  the  Students'  Army  Training  CJorps, 
stationed  at  a  college  or  university,  if  It  fulfills  the  foregoing  description, 
is  a  *' military  camp"  within  the  meaning  of  this  bulletin. 
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250.1. 

War  Department,  J.  A.  G.  0.»  October  4,  1918. — To  The  Adjutant  GeneraL 

1.  A  letter  Is  submitted  by  you  from  C,  colonel,  United  States  Army,  re- 
tired, judge  advocate's  office,  Chicago  (J.  A.  C),  in  which  he  has  asked  the 
Question  as  to  whether  a  Students*  Army  Training  0>rpfl  at  a  college  is  a 
military  camp  within  the  meaning  of  the  regulations  as  to  the  prohibition 
of  the  sale  of  liquor  and  as  to  whether  It  is  a  military  camp,  station,  fort, 
training,  or  mobilization  point,  within  the  meaning  of  the  regulations  as  to 
prostitution,  and  expressing  his  opinion  that  whenever  the  commanding  officer 
of  the  Students'  Army  Training  Corps  knows  of  the  violation  of  the  above 
regulations  he  should  bring  those  cases  to  the  attention  of  tiie  local  represen- 
tative of  the  Department  of  Justice,  with  a  request  that  such  regulations  be 
enforced  as  the  commanding  officer  has  no  power  to  enforce  the  regulations 
except  where  members  of  his  command  violate  them. 

2.  Bulletin  No.  35,  War  Department,  1018,  establishes  a  dry  zone  "around 
every  military  camp  at  which  officers  and  enlisted  men,  not  less  than  250 
in  number,  have  been  or  shall  be  stationed  for  more  than  30  consecutive  days." 
The  Judge  Advocate  General's  office  has  defined  a  "military  camp**  as  fol- 
lows: 

"A  military  camp  is  a  place  designated,  usually  by  the  commanding  officer 
or  superior  authority,  as  a  place  for  the  more  or  less  temporary  habitation 
and  use  of  military  forces  and  so  occupied  and  used,  and  includes  not  only 
the  space  actually  occupied  by  tents  or  other  cover  in  which  the  soldiers 
live,  but  also  the  adjacent  connected  territory,  which  is  habitually  used  by 
the  encamped  forces  In  the  pei-formance  of  their  military  duties.**  (Ops. 
J.  A.  G.  ante,  p.  764,  Sept.  13,  1918.) 

3.  It  is  the  opinion  of  this  office  that  the  Students*  Army  Training  Corps 
stationed  at  the  University  of  Akron,  Akron,  Ohio,  being  the  corps  referred  to 
In  Col.  O.'s  communication,  comes  within  the  purview  of  Bulletin  No.  35,  War 
Department,  1918,  in  that  it  is  a  military  camp  as  measured  by  the  definition 
of  this  office,  and  that  restrictions  as  to  the  prohibition  of  liquor,  and  of 
prostitution  apply  to  this  Students*  Army  TFainlng  Corps. 


OFFIGEBS:  Gommissloii  to  Alien, 

An  alien  declarant  is  not  eligible  for  commission  in  the  Officers*  Reserve 
Corps,  under  sections  10  and  87,  national  defense  act  (39  Stat  108,  171,  189). 
Similar  statutory  provisions  exist  as  to  certain  other  classes  of  officers ;  and  it 
Is  not  the  present  practice  to  grant  commissions  to  others  than  citizens  in  any 
branch  of  the  service.  A  foreign  bom  person,  after  becoming  naturalized,  is 
eligible  for  a  commission.  The  method  by  which  a  person  in  the  military 
service  may  acquire  citizenship  is  covered  by  the  act  of  May  9,  1918.  (40 
Stat.  542.) 

210.1. 

War  Department,  J.  A.  G.  O.,  Octol)er  4,  1918.— To  Mrs.  (or  Miss)  0.,  Phila- 
delphia, Pa. 

.  1.  Your  letter  of  September  24  to  the  Provost  Marshal  General  has  been 
referred  to  this  office  for  answer.  You  ask  whether  a  Greek,  who  took  out 
first  naturalization  papers  in  December,  1915,  enlisted  In  the  United  States 
Medical  Reserve  Corps,  in  May,  1917,  and  is  now  first  sergeant  at  a  base 
hospital  in  France,  Is  eligible  for  a  commission;  also  whether,  If  not  eligible 
under  his  present  status,  he  would  be  if  he  took  out  his  second  papers;  also 
whether  he  can  take  out  second  papers,  while  serving  in  France,  and  what  steps 
he  should  take  to  do  so. 

2.  A  foreign  bom  person  who  has  taken  out  only  first  naturalization  papers 
is  not  eligible  for  a  commission.  As  to  commissions  in  the  Officers'  Reserve 
Corps  this  rule  is  established  by  a  statute  which  provides  that  only  citizens 
may  receive  such  commissions.  (39  Stat.  166,  171,  189,  sees.  10  and  37.) 
Similar  statutory  provisions  exist  a^  to  certain  other  classes  of  officers;  and, 
in  every  branch  of  the  service,  the  present  practice  is  to  grant  commissions  to 
citizens  only. 

3.  The  man  in  question  would  be  eligible  for  a  comn^ssion  if  he  took  out  his 
second  papers. 
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4.  The  naturalization  laws,  a«  amended  by  the  act  of  May  9,  1918  (40  Stat. 
542),  makes  it  easy  for  a  person  In  the  military  service  to  acquire  citizenship; 
and.  In  the  case  of  those  who  entered  the  service  prior  to  May  9,  1918,  It  la 
expressly  provided  by  the  statute  that  absence  from  the  jurisdiction  of  our 
courts  shall  not  prevent  the  filing  or  hearing  of  the  petition.  The  Bureau  of 
Naturalization  has  sent  a  representative  to  France  to  facilitate  applications  for 
citizenship  on  the  part  of  such  members  of  the  American  Expeditionary  Forces. 

5.  You  should  apply  to  the  Bureau  of  Naturalization,  Department  of  Labor* 
1712,  O  Street  NW.,  Washington,  D.  O.,  for  information  as  to  the  steps  to  be 
taken  by  the  sergeant  you  mention;  or  he  should  apply  to  his  commandins 
officer  or  the  Judge  advocate  of  his  division. 


PBITATE  PBOPEBTY:  Beqaiiltion  Order. 

When  articles  are  requisitioned  from  n  concern,  the  service  of  a  requisition 
order  should  be  made  in  every  instance  by  exhibiting  the  original  order  to  the 
party  to  be  served  with  it,  and  delivering  to  and  leaving  with  him  a  correct 
copy  of  all  of  the  said  order  and  all  indorsements  thereon. 

561.6.  October  4,  1918. 


BANK:  Seniority,  over  Officer  Bedueed  by  Sentenee. 

A  permanent  captain  with  rank  from  March  26,  1910,  was,  by  sentence  of 
general  court-martial,  March  29,  1916,  reduced  in  lineal  rank  so  that  his  name 
should  appear  at  the  foot  of  the  list  of  captains  of  Infantry  and  at  the  foot  of 
the  list  of  captains,  Porto  Rico  Regiment,  there  to  remain  during  the  period  of 
his  active  service.  He  has  not  been  appointed  to  higher  grade  during  this 
emergency.  A  permanent  first  lieutenant  of  said  regiment  has  been  promoted 
to  be  temporary  captain  of  that  organization,  with  rank  from  June  25,  1918. 
The  newly  promoted  captain  ranks  the  officer  aifected  by  the  sentence. 

210.7. 

War  Department,  J.  A.  Q.  O.,  October  4,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  submits  for  remark  the  question  of  seniority  between 
Capt.  M.  and  Capt.  U.,  both  of  the  Porto  Rico  Regiment. 

2.  The  facts  as  stated  are : 

"Capt.  M.,  Porto  Rico  Regiment,  Is  a  permanent  captain  with  rank  from 
March  26, 1910,  and  has  not  been  appointed  to  a  higher  grade  during  the  existing 
emergency. 

"  He  was  sentenced  by  general  court-martial  March  29,  1916,  to  be  reduced  in 
lineal  rank  so  that  his  name  will  appear  at  the  foot  of  the  list  of  captains  of 
Infantry  and  at  the  foot  of  the  list  of  captains,  Porto  Rico  Regiment,  there  to 
remain  during  the  period  of  his  active  service    (Q.  O.  No.  12,  W.  D.,  1916.) 

*'  U.  Is  a  permanent  first  lieutenant  Porto  Rico  Regiment,  and  has  been 
promoted  temporary  captain  in.  that  organization  with  rank  from  June  25, 1918." 

3.  By  the  sentence  of  the  court-martial,  Capt.  M.  Is  not  only  placed  at  tlie 
foot  of  the  list  of  captains,  but  must  remain  there.  The  sentence  makes  no  dis- 
tinction between  temporary  and  permanent  commissions,  but  places  and  holds 
him  at  the  foot  of  the  list.  This  prevents  his  ranking  any  other  captain  holding 
either  permanent  or  temporary  commission.  To  determine  otiierwise  w^ould  be 
to  vory  the  terms  of  his  sentence  for  which  there  Is  no  authority  of  law. 

4.  It  is  the  view  of  this  office  that  Capt  U.  ranks  Capt.  M. 


WAB-BISK  INSUBANCE:  Allowance  and  Allotment  to  Illegitimate  ChUd; 
Acknowledgment  by  Father. 

Where  a  soldier  has  acknowledged  in  writing  the  paternity  of  an  illegitimate 
child  he  is  required  to  make  an  allotment  for  its  support.  Upon  application  in 
Its  behalf  the  child  is  entitled  also  to  a  Government  allowance.  The  writing 
should  be  delivered  to  tlie  mother  for  this  purpose. 
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291.1. 

War  Department,  J.  A.  G.  C,  October  4, 1918.— To  The  Adjutant  General. 

1.  By  the  preceding  Indorsement  The  Adjutant  General  asks  for  recommenda- 
tion as  to  the  dlsix>sltlon  to  be  made  of  the  paper  in  the  Instant  case ;  that  is, 
whether  it  should  be  delivered  to  the  "  party  in  question  "  or  returned  to  tlie 
soldier's  commanding  officer  for  cancellation.  This  paper  is  an  affidavit  signed 
by  Gorpl.  A.,  wherein  he  acknowledges  that  he  Is  **  the  father  of  the  son  bom 
to  O.  on  June  2, 1918,"  in  the  dty  of  New  York. 

2.  (a)  As  to  the  disposition  of  the  affidavit,  the  war-risk  insurance  act 
provides : 

"(1)  The  term 'child' includes    •    •    •: 

"(d)  An  illegitimate  child,  but,  as  to  the  father,  only,  if  acknowledged  by 
instrument  in  writing  signed  by  him  ♦  ♦  •  if  born  after  December  81,  1917, 
shall  have  been  born  in  the  Unrted  States    •     •     *."    (40  Stat.  398,  401.) 

"  That  allotment  of  pay  shall  ♦  ♦  ♦  be  compulsory  as  to  *  ♦  *  a 
child,  and  voluntary  as  to  any  other  person."    {Id.,  p.  402.) 

"  That  a  family  allowance  •  •  ♦  shall  be  granted  and  paid  by  the  United 
States  upon  written  application  to  the  bureau  by  such  enlisted  man  or  by  or  on 
behalf  of  any  prospective  beneficiary    •     *    ♦."    (/d.,  p.  403.) 

3.  This  office  recommends  that  said  affidavit,  signed  by  said  Corpl.  A.,  be  de- 
livered to  the  "  party  in  question,"  that  she  herself  may,  or  have  another,  make 
written  application  for  an  allowance  on  behalf  of  her  child,  a  "prospective 
beneficiary.** 


PAT  AND  ALLOWANCES:  Stoppage  of  Pay  for  SnbsiRtence  of  Officers  in 
Conflnement;  Indebtedness  to  Omeeni'  Mess. 

Where  an  officer  with  no  funds  is  placed  in  military  arrest  and  there  is  no 
other  way  of  providing  subsistence,  he  may  be  assigned  by*  the  military  authori- 
ties to  an  officers'  mess  and  stoppage  may  be  made  against  his  pay  for  the  cost 
of  such  subsistence  as  an  indebtedness  to  the  ITnlted  States  under  the  act  of 
July  16,  1892  (27  Stat.  174,  177).  Where  an  office  is  Indebted  to  an  officers* 
mess  under  voluntary  arrangements  between  him  and  the  officers*  mess,  there 
is  no  authority  for  stopping  his  pay  to  meet  such  obligation. 

* 

241.2.  OOTOBKB  6.  1918. 

[Mcmorandiim  for  The  Adjutant  General.] 

Subject:  Stoppage  of  officer's  pay  for  payment  of  Indebtedness  to  officers* 
mess. 

1.  It  is  proposed  by  The  Adjutant  Genera rs  Office  to  issue  orders  in  the  case 
of  officers  in  arrest  at  military  posts,  authorizing  stoppage  against  their  pay  to 
satisfy  indebtedness  to  an  officers*  mess  for  subsistence  furnished  them,  as 
well  as  in  the  case  of  officers  discharged  from  the  service.  This  proposed  action 
is  suggested  by  a  communication  from  the  commanding  officer  of  the  One 
hundred  sixty-third  Depot  Brigade,  Camp  Dodge,  Iowa,  who  reports  that  a 
certain  officer  is  now  confined  to  his  quarters  in  arrest,  under  guard,  awaiting 
trial  by  general  court-martial ;  that  he  is  getting  his  meals  at  the  officers*  mess  of 
the  El'eventti  Battalion,  One  hundred  sixty-third  Depot  Brigade;  and  further 
that  as  he  is  without  funds  he  will  probably  not  be  able  to  pay  his  mess  bill 
when  due.  It  is  suggested  by  the  commanding  officer  that  this  officer  be  at- 
tached to  a  company  for  rations,  and  that  Army  Regulations  1209,  be  so  amended 
as  to  provide  that  hereafter,  "  when  an  officer  Is  in  arrest  and  without  funds,  he 
may  be  attached  to  a  company  for  rations.'*  (27  Stat.  174,  177  and  R.  S.  sec. 
1766.) 

2.  In  regard  to  the  suggestion  in  the  attached  unsigned  memocandom  from 
The  Adjutant  Generars  Office,  that  the  proposed  order  could  be  ba.sed  upon  the 
view  that  an  officers*  mess  Is  a  quasi  Government  institution  or  agency,  and 
w^ithln  the  scope  of  the  act  of  July  16,  1892  (27  Stat.  174,  177,  and  R.  S.  sik*. 
17()6),  authorizing  deductions  from  the  pay  of  officers  on  account  of  indebted- 
ness to  the  United  States,  this  view  is,  in  the  opinion  of  this  office,  subject  to 
qualification.  Ordinarily  and  generally  an  officers*  mess  Is  not  a  Government 
agency,  but  Is  a  voluntary  association  of  officers  for  purposes  of  their  own  (Con- 
venience and  economy.  The  Government,  however,  may  make  an  officers*  mess 
its  agency  to  serve  particular  purposes,  and  so,  in  the  case  of  an  officer  In 
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military  arrest  who  Is  confined  to  his  quarters,  it  being  the  duty  of  the  Grovern- 
ment  primarily  to  provide  for  his  subsistence,  this  may  be  done  by  assigning 
such  officer  to  an  officers'  mess  for  subsistence.  The  officers'  mess  would  to 
that  extent  become  a  Government  agency,  and  it  woald  be  the  duty  of  the 
Government  to  see  that  the  mess  received  pay  for  the  subsistence  so  furnished. 
Accordingly,  in  the  opinion  of  this  office,  orders  may  be  issued  directing,  in 
cases  where  officers  are  placed  in  military  arrest  and  whose  subsistence  can  not 
otherwise  be  provided  for,  that  they  be  assigned  to  an  officers*  mess  for  sub- 
sistence and  that  stoppage  be  made  against  their  pay  for  the  cost  of  such  sub- 
sistence. It  is  the  view  of  this  office  that,  in  the  case  of  officers  discharged 
from  the  service  who  may  be  indebted  to  an  officers'  mess  under  voluntary 
arrangements  made  by  them,  there  is  no  authority  for  stopping  their  pay  to 
meet  such  obligations. 


APFBOPBIATIONS:  Damage  by  Airplane. 

An  airplane  driven  by  an  officer  in  a  cross-country  Journey  arranged  as  a 
feature  of  a  Liberty  loan  day  collided  with  an  automobile  in  landing,  causing 
damage.  The  owner  of  the  automobile  may  be  compensated  from  the  appro- 
priation, "  General  appropriations.  Quartermaster  Corps,"  act  of  July  9,  1918 
(40  Stat.  845,  864),  "  Claims  for  damages  to  and  loss  of  private  property ;  "  pro- 
vided the  Secretary  of  War  shall  approve  the  claim  for  payment,  and  provided 
the  claimant  accepts  the  payment  in  full  satisfaction;  these  being  conditions 
prescribed  in  the  appropriation  act. 

153. 

War  Department,  J.  A.  G.  O.,  October  7,  1918.— To  The  Adjutant  General. 

1.  The  papers  In  this  reference  show  that  a  seven-passenger  Saxon  automobile 
owned  by  R.  was  damaged  at  Eunice,  La.,  on  April  14,  1918,  by  an  airplane 
driven  by  Lieut.  B.,  Signal  Reserve  Corps,  Aviation  Service,  and  that  the  board 
of  officers  appointed  to  pass  upon  the  matter  found  that  the  damage  done  to  the 
machine  amounted  to  $291.85.  The  board,  also,  as  one  of  its  findings,  states  that 
Lieut.  B.  **  showed  poor  Judgment  and  carelessness  In  the  handling  of  the  air- 
plane." The  recommendations  of  the  board  were  two,  namely,  that  R.  be  com- 
pensated in  the  amount  of  $291.85 ;  and  that  the  damages  be  charged  to  Lieut.  B. 

2.  The  opinion  of  this  office  is  desired  on  the  question  propounded  by  the 
Quartermaster  General  (2d  ind.),  namely,  whether  or  not  the  $291.85  can  be 
paid  from  the  "  General  appropriations.  Quartermaster  Corps,  1919,"  under  tlie 
subapproprlatlon,  "Claims  for  damages  to  and  loss  of  private  property."  (40 
Stat.  845,  864.) 

The  evidence  before  the  board  shows  that  several  airplanes  in  a  Journey  they 
were  making  across  country  on  a  Liberty  loan  day  had  arranged  to  stop  at  the 
aviators'  landing  field  at  Eunice  to  take  luncheon ;  and  that  Lieut.  B.  landed  at 
some  distance  from  the  spectators,  but  he  turned  and,  with  a  stiff  wind  behind 
him,  was  taxiing  toward  the  crowd  when  suddenly  excessive  speed  developed 
and  his  machine  collided  with  R.'s  automobile. 

3.  In  the  opinion  of  this  office  the  damage  as  ascertained  by  the  board  of 
officers,  to  wit,  $291.85,  may  be  paid  from  the  appropriation,  "  General  appro- 
priations, Quartermaster  Corps,"  subtitle,  "  Claims  for  damages  to  and  loss  of 
private  property,"  provided  the  Secretary  of  War  shall  approve  the  same  for 
payment,  and  provided  also  R.  will  accept  the  amount  so  approved  in  full 
satisfaction  of  his  claim,  these  being  conditions  prescribed  by  the  terms  In 
which  the  appropriation  Is  made. 


GOTEBNMENT  AGENCIES:  Signal  Corps  Famishing  Commnnity  Tele- 
phone Seryioe. 

\\'here  it  appears  that  it  is  to  the  interest  of  the  Government  that  telephone 
soivice  be  furnished  to  employees  of  stores,  schools,  and  hospitals,  at  a  place 
where  the  Government  Is  erecting  a  war  plant,  and  it  further  appears  that  it  is 
to  the  interest  of  the  Government  that  such  service  shall  not  be  furnished  by  a 
local  commercial  telephone  company,  the  Signal  Corps  may,  In  connection  with 
furnishing  telephone  service  for  the  plant,  furnish  service  as  above  stated  to  per- 
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sons  connected  with  the  plant.  This  service  must  be  furnished  without  expense 
to  the  €k)vernment,  and  a  charge  should  be  made  to  cover  the  additional  cost  of 
construction,  installation,  and  furnishing  of  such  servlca 

676. 

War  Department,  J.  A.  G.  O.,  October  7, 1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  It  would  be  lawful  for  the 
€k)vemment  (Signal  Corps)  to  furnish  telephone  service  for  private  use  to 
employees  of  the  Government  stores,  schools,  hospitals,  etc.,  at  Muscle  Shoals, 
Ala.,  where  the  Government,  through  its  agency,  is  erecting  a  plant  for  the 
production  of  ammonium  nitrate  and  buildings  for  housing  the  employees. 

2.  The  Signal  Corps  is  to  provide  the  telephone  service  for  the  plant.  It  is 
understood  that  there  is  a  local  commercial  telephone  conapany  within  reason- 
able distance  of  the  plant  from  which  service  can  1i)e  obtained,  but  that  such 
service  is  not  adequate. 

3.  Two  questions  arise  that  are  not  met  by  the  statements  contained  In  the 
pai>ers:  (a)  Does  it  appear  that  it  is  to  the  interests  of  the  Grovemment  that 
telephone  service  be  furnished  to  the  employees  of  stores,  schools,  and  hospitals 
at  this  plant?  (&)  Does  it  appear  that  it  is  to  the  Interests  of  the  Government 
that  such  service  be  not  furnished  by  a  local  commercial  telephone  company? 
If  (a)  and  (6)  be  answered  in  the  affirmative,  then,  as  viewed  by  this  office, 
the  Signal  Corps  may,  In  connection  with  furnishing  telephone  service  for  the 
plant,  furnish  such  service  to  employees,  etc.,  who  are  connected  with  the 
plant,  but  this  service  must  be  furnished  without  expense  to  the  Government, 
and  a  charge  should  be  made  to  cover  the  additional  cost  of  construction,  in- 
stallation, and  furnishing  such  service.  Any  moneys  thus  received  should, 
however,  be  deposited  in  the  Treasury  as  miscellaneous  receipts. 


SELEGTITE-DBAFT  ACT:  Citizen  Leaylng  the  United  States  with  Intent 
to  Enter  Seirloe  of  Foreign  State. 

If  a  citizen  of  the  United  States  has  not  previously  enlisted  or  entered  him- 
self in  the  foreign  service  or  entered  into  any  written  or  oral  engagement  to 
do  so,  and  if  he  is  not  attempting  to  evade  military  service  In  the  United 
States,  there  is  no  law  preventing  his  going  beyond  the  limits  of  the  United 
States  with  intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign  prince 
or  State ;  but  before  departing  or  attempting  to  depart  from  the  United  States 
it  is  necessary  for  him  to  procure  a  passport. . 

842. 

War  Department,  J.  A.  G..  O.,  October  7,  1918.— To  The  Adjutant  General. 

1.  A  discrepancy  of  opinions  Is  disclosed  by  copy  of  a  letter  of  The  Adjutant 
General  to  one  L,  Philadelphia,  Pa.,  dated  May  18,  1918,  and  copy  of  an  in- 
dorsement from  the  Provost  Marshal  General  to  The  Adjutant  General,  dated 
August  13,  1918,  concerning  one  R,  the  former  advising  Mr.  L  that  it  is  a 
crime  for  a  citizen  of  the  United  States  to  go  beyond  the  limits  of  the  jurisdic- 
tion of  the  United  States  with  intent  to  be  enlisted  or  entered  in  the  service 
of  any  foreign  prince  or  State,  and  the  latter  stating,  concerning  R,  that  **  the 
law  docs  not  prohibit  an  American  citizen,  as  an  Individual,  going  out  of  the 
United  States  for  the  purpose  of  enlisting  In  a  foreign  army."  Both  documents 
call  attention  to  the  necessity  for  obtaining  consent  of  the  War  Department 
or  the  appropriate  local  board  for  the  departure  of  a  man  of  military  age  dur- 
ing the  present  war.  The  second  indorsement  contains  an  explanation  by  the 
Provost  Marshal  General,  showing  the  reasons  for  his  view,  and  suggest  refer- 
ence to  the  Judge  Advocate  General  for  opinion. 

2.  This  office  agrees  with  the  Provost  Marshal  General  that  the  law  does 
not  forbid  an  American  citizen  to  go  out  of  the  United  States  for  the  purpose 
of  enlisting  in  a  foreign  army,  If  he  has  not  enlisted  or  entered  himself  in  the 
foreign  service  prior  to  his  departure  or  entered  into  any  written  or  oral  en- 
gnperaont  so  to  do,  and  if  he  is  not  attempting  to  evade  military  service  in  the 
United  States.  This  office  concurs  in  the  view  of  the  Provost  Marshal  General 
that  the  words  "with  intent  to"  contained  in  the  first  part  of  section  10, 
United  States  Criminal  Code  (35  Stat.  1088,  1089),  amended  by  the  act  of  May 
7,  1917  (40  Stat.  39)  should  be  construed  as  relating  to  the  words  "hires  or 
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retains  another"  and  not  to  the  words  ''enlists  or  enters  hims^.**  UtUted 
States  y.  KazinsH  (2  Sprague,  7,  8  Law  Rep.  254,  Fed.  Case  No.  15008),  cited 
In  Tucker  &  Blood's  Annotated  Federal  Penal  Code,  page  11»  and  referred  to 
by  the  Provost  Marshal  General,  supports  this  view;  also  United  States  v, 
0*Brien  (75  Fed.  900),  and  United  States  v.  Wiborg  (78  Fed.  159),  judgment 
modified,  Wiborg  y.  United  States  (163  U.  8.  632,  653,  654). 

3.  Under  the  passport  act  of  May  22,  1918  (40  SUt  559),  and  the  President's 
proclamation  of  August  8,  1918,  putting  that  act  into  effect,  it  is  a  penal 
offense  for  any  citizen  of  the  United  States  to  depart  from,  or  attempt  to  de- 
part from  the  United  States  unless  he  bears  a  valid  passport,  except  in  cer- 
tain cases  especially  provided  for  by  regulations  contained  in  the  Ebcecutive 
order  of  August  8,  1918,  trips  to  Canada  or  Bermuda  being  among  8ii<^  ex- 
ceptions. The  Secretary  of  State  has  absolute  discretion  to  refuse  the  issue 
of  a  passport,  and  he  will  probably  do  so  in  all  cases  where  there  is  any  rea- 
son to  believe  that  the  applicant  may  be  intending  to  enter  the  military 
service  of  any  foreign  country.  If  the  applicant  owes  any  legal  or  nM>ral  obli- 
gation to  enter  the  service  of  the  United  States  or  if  for  any  other  reaaon  it 
may  be  undesirable  to  have  him  enter  such  foreign  service. 


SELECTITE  DRAFT  ACT:  Definition  of  Enlisted  Soldier. 

A  drafted  man  Is  to  be  considered  an  enlisted  soldier  (1)  from  and  after 
the  day  and  hour  specified  in  the  order  of  the  local  board  requiring  him  to 
report  to  such  board  for  military  duty,  or  (2)  from  and  after  the  day  and  hour 
specified  by  the  adjutant  general  of  the  State  as  contained  in  a  notice  to  a  de- 
linquent to  report  to  the  adjutant  general  for  instructions,  or  (3),  In  the  event 
of  a  stay  or  rescission  of  the  notice  of  the  adjutant  general  of  the  State,  then, 
at  and  after  the  time  specified  in  order  of  the  local  board  to  report  for  mili- 
tary duty.  (See  Pt.  VII,  sec.  157,  S.  8.  R.,  P.  M.  G.  O.,  Form  SGOA;  also  Pt 
VI,  sees.  129-140,  id.) 

327.3. 

War  Department,  J.  A.  G.  O.,  October  7,  1918.— To  The  Adjutant  General. 

1.  The  preceding  indorsement  refers  to  this  ofllce  for  remark  a  letter,  under 
date  of  October  1,  from  the  General  Land  Office  of  the  Department  of  the 
Interior  to  The  Adjutant  General. 

2.  The  question  for  determination  is,  "  When  under  the  draft  law  and  regula- 
tions  a  man  should  be  considered  an  enlisted  soldier." 

3.  Part  VII,  section  159  D,  Selective  Service  Regulations  (P.  M.  G.  O.  Form 
999  A),  provides,  inter  alia,  that  the  local  board  shall  mail  to  each  registrant 
"  an  order  to  report  to  the  local  board  for  military  duty  at  the  hoor,  day,  and 
place  specified  in  said  order,"  and  that  "  from  and  after  the  day  and  hour  thus 
specified  each  such  registrant  will  be  in  the  military  service  of  the  United 
States." 

Part  VI  of  the  Regulations,  sections  129-140,  Inclusive,  dealing  with  **  delin- 
quents,** provides  for  cases  of  registrants  who  fail  to  return  questionnaires  to  be 
placed  in  class  1,  or  to  report  for  physical  examination.  Section  133  provides 
that  the  adjutant  general  of  the  State  shall,  upon  receipt  of  a  report  from  the 
local  board  concerning  delinquents,  notify  those  designated  therein  to  report 
to  him  for  instructions  by  mail,  telegraph,  or  in  person — "  not  later  than  a  day 
and  an  hour  to  be  specified  by  such  adjutant  general  in  such  notice.  «  •  • 
The  day  and  hour  shall  be  specified  by  the  adjustant  general  of  the  State  as 
the  day  and  hour  from  and  after  which  such  registrants  shall  be  in  the  military 
service  of  the  United  States,"  and  unless  stayed  or  rescinded  by  a  subsequent 
order,  "  then,  from  and  after  the  day  and  hour  so  specified,  such  person  shall  be 
in  the  military  service  of  the  United  States,  and  after  the  arrivahof  such  day 
and  hour  the  adjutant  general  of  the  State  haa  no  power  to  stay  or  rescind  such 
order." 

4.  It  is,  therefore,  the  opiolon  of  this  office  that — 

(1)  A  drafted  man  "should  be  considered  an  enlisted  soldier*'  from  and 
after  the  day  and  hour  specified  in  the  order  of  the  local  board  requiring  him  to 
report  to  such  board  for  military  duty ;  or 

(2)  From  and  after  the  day  and  hour  specified  by  the  adjutant  general  of  the 
State  as  contained  in  a  notice  to  a  delinquent  to  report  to  him,  thd  adjutant 
general,  for  instructions;  or 
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(3)  In  the  event'of  a  fltlty  or  rescission  of  the  notice  of  the  adjutant  general, 
then,  at  and  after  the  time  specified  In  the  order  of  the  local  board  to  report 
for  military  dnty. 

SELEGTITE  DRAFT  ACT:  Indnotioa  Into  Serriee. 

Certain  registrants  had  been  called  for  ^itrainment  on  December  20,  1917, 
and  had  been  stopped  on  the  order  of  the  adjutant  general  of  the  State  by  a 
telegram  dated  December  10,  1917,  directing  that,  if  not  entrained,  the  men 
should  be  .withheld  until  Christmas.  Because  the  authorities  were  unable  to 
inform  the  men  not  to  report,  the  men  reported  and  were  notified  to  hold  them- 
selves in  readiness  for  an  early  call.  By  reason  of  their  induction  on  P.  M.  G.  O. 
Form  1028,  they  were  in  the  service  of  the  United  States  from  December  20, 
1917. 

24a 

War  Department,  J.  A.  O.  C,  October  7, 1918. — ^To  The  Adjutant  General. 

1.  By  the  first  indorsement  attention  is  invited  to  the  communication  from 
the  commanding  ofiicer  Headquarters  Development  Battalion,  Camp  Meade,  Md., 
and  to  the  certificate  of  the  chief  clerk,  local  draft  board  for  MiflUn  County,  Pa., 
attached  thereto,  with  a  request  for  opinion  as  to  whether  or  not  Pvt.  H.  may  be 
regarded  as  in  the  service  of  the  United  States  from  December  20,  1917. 

2.  The  facts  as  disclosed  by  the  chief  clerk  of  the  local  board  of  Mifflin 
County,  under  date  of  August  27,  1918,  are  substantially  as  follows:  That  H. 
was  included  among  a  draft  of  registrants  who  had  been  called  for  entrainment 
on  December  20,  1917,  for  Camp  Meade,  and  who  had  been  stopped  upon  an 
order  of  the  adjutant  general  of  Pennsylvania  by  a  telegram  dated  December 
19,  1917,  which  directed  that  if  these  drafted  men,  including  H.,  had  not,  in 
point  of  fact,  been  entrained  the  sheriff  of  Mifflin  County  "  was  authorized  to 
withhold  until  after  Christmas." 

3.  It  is  explained  by  the  chief  clerk  that  •*  not  being  able  to  inform  the  men 
not  to  report  on  account  of  limited  time  the  men  did  report  and  were  notified  to 
hold  themselves  in  readiness  for  a  new  call." 

The  board  certified  that  the  men  called  for  entrainment  on  December  20  were 
under  orders  to  depart  at  24  hours'  notice,  and  that  "  they  were  not  employed 
nor  working  for  any  person  during  the  period  between  the  dates  of  December 
20  and  February  6,"  and  further  that  "by  order  of  their  Induction  on 
P.  M.  G.  O.,  Form  1028,  section  301,  Selective  Service  Regulations  (P.  M.  G.  O., 
Form  999)  •  ♦  •  they  were  in  the  service  of  the  United  States  from  the 
period  dating  December  20,  1917,  and  entitled  to  pay  from  the  United  States 
Government  from  that  time." 

4.  Part  VII  of  the  first  edition,  Selective  Service  Regulations,  section  157, 
under  the  title  *'  Mobilization,"  provides  inter  alia,  as  follows : 

"  Immediately  upon  making  such  entries  in  column  24  of  the  classification  list 
opposite  the  name  of  each  such  registrant  the  local  board  shall  mall  to  the  last- 
Imown  address  of  each  such  registrant  an  order,  Form  1028,  section  301,  in- 
cluding Form  1028 A,  section  302,  to  report  to  the  local  board  for  military 
duty  at  the  hour,  day,  and  place  specified  in  said  order,  which  hour  and  day  shall 
be  the  same  as  that  stamped  or  written  in  column  24  of  the  classification  list 
after  the  name  of  such  registrant.  From  and  after  the  day  and  hour  thus 
specified  [to  report  to  the  local  board  for  military  duty]  each  such  registrant 
shall  be  in  the  military  service  of  the  United  States,  and  either  the  entry  of 
such  date  after  the  name  of  any  such  registrant  on  the  classification  list  or 
the  mailing  to  any  such  registrant  of  the  order  into  military  service  as  pro- 
vide<l  in  this  paragraph  shall  constitute  the  giving  of  notice  to  such  registrant 
that  from  and  after  such  day  and  hour  he  will  be  in  the  military  service  of 
the  United  States  and  of  his  duty  to  report  to  the  local  board  at  ilie  hour  and 
on  the  day  specified." 

5.  It  Is  therefore  the  opinion  of  this  office  that  Pvt.  H.  may  be  regarded  as  in 
the  service  of  the  United  States  from  December  20,  1917. 


WAB-BISK  INSUBANCE:  Aeeident  in  Line  of  Daty. 

A  soldier  on  guard  duty  had  pulled  back  the  bolt  of  his  gim  after  halting  a 
man*    Shortly  thereafter  he  was  seen  holding  the  muzzle  of  his  rifle  on  hia 
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ri^ht  foot.  In  which  position  the  gnn  was  fired,  diMblin^  the  soldier.  Although 
the  soldier  was  careless  in  placing  the  muzste  of  the  kNided  gun  <*n  his  foot,  iiiis 
disability  should  be  regarded  as  liaving  been  IuoultihI  in  the  litie  of  Unty  and 
not  as  the  result  of  bis  own  willful  misconduct. 

220.4. 

War  Department,  J.  A.  G.  O.,  October  7,  1918.— To  The  Adjutant  General. 

In  the  preceding  indorsement  expression  of  opinion  la  requested  whether  the 
disability  resulting  in  the  discharge  of  Pvt.  A.,  Battery  B,  One  hundred  and 
eighteenth  Field  Artillery,  sliould  be  regarded  as  having  occurred  in  the  line 
of  duty. 

March  80, 1918,  Pvt.  A.,  on  guard  duty,  had  halted  a  man  and  had  pulled  back 
the  bolt  of  his  gun.  Shortly  thereafter  he  was  seen  standing  holding  the 
muzzle  of  his  rifle  on  his  right  foot.  In  such  position  the  gun  was  fired,  <118- 
abling  Pvt.  A. 

Upon  the  report  of  the  officer  of  the  day  the  battery  commander  expresses  it 
as  his  opinion  that  the  **  accident  was  not  incurred  in  the  line  of  duty." 

The  duties  of  the  soldier  required  him  to  carry  a  loaded  gun.  In  placing  the 
muzzle  of  the  loaded  gun  on  his  foot  he  was  careless.  But  in  the  oomplote 
absence  of  all  facts  implying  any  elements  of  self-destruction  or  such  a  degree 
of  carelessness  as  amounts  to  willfulness,  it  is  clear  that  the  disaster  to  Pvt.  A« 
was  the  result  of  his  own  carelessness  of  a  degree  not  to  be  characterised  as  will- 
ful misconduct.     (Case  of  Pvt.  S..  Ops.  J.  A.  G.  220.8,  May  24,  1918.) 

It  is  therefore  the  opinion  of  this  office  that  the  disability  incurred  by  Pvt  A., 
March  80,  1918,  resulting  in  his  discharge  from  service  August  30,  1918,  should 
be  regarded  as  having  been  incurred  in  the  line  of  duty  and  not  the  result  of 
his  own  willful  misconduct. 


WAS  BISK  INSURANCE:  Proteetioa  to  Soldier  on  Farloagh. 

A  soldier  who,  after  obtaining  war  risk  insurance,  obtains  an  indefinite  fur- 
lough, is  entitled  to  all  the  rights  and  benefits  which  would  accrue  to  him 
under  the  terms  of  his  policy  were  he  engaged  in  active  service,  provided  the 
premiums  are  properly  paid. 

004.6. 

War  Department,  J.  A,  G.  O.,  October  7,  1918.— To  State,  War,  and  Navy 
BuUding. 

1.  The  opinion  of  this  office  is  requested  upon  the  question  as  to  just  what 
protection  the  war  risk  insurance  act  gives  to  a  man  who  is  on  indefinite  fur- 
lough and  as  to  whether  or  not  "  It  protects  him  in  his  work  here  with  the 
Rowe  Company ;  if  so,  to  what  degree,  and  as  to  whether  it  protects  him  only 
in  case  he  returns  to  active  service." 

2.  In  answering  the  above  question  it  is  deemed  advisable  to  first  quote  the 
law  which  is  re^wnsive  to  the  question.  The  act  of  March  16,  1918  (40  Stat. 
450),  being  an  act  to  authorize  the  Secretary  of  War  to  grant  furloughs  with 
pay  and  allowances  to  enlisted  men  of  the  Army  of  the  United  States  is  as 
follows : 

"  That,  whenever  during  the  continuance  of  the  present  war  in  the  opinion 
of  the  Secretary  of  War  the  interests  of  the  service  or  the  national  security 
and  defense  render  it  necessary  or  desirable,  the  Secretary  of  War  be,  and 
he  hereby  Is,  authorized  to  grant  furloughs  to  enlisted  men  of  the  Army  of  the 
United  States,  with  or  without  pay  and  allowances,  or  with  partial  pay  and 
allowances,  and,  for  sach  periods  as  he  may  designate  to  permit  said  enllste<i 
men  to  engage  in  civil  occupations  and  pursuits :  Provided,  Tliat  such  furloughs 
shall  be  granted  only  upon  the  voluntary  application  of  such  enlisted  men 
under  regulations  to  be  prescribed  by  the  Secretary  of  War." 

Pursuant  to  this  act  the  following  memorandum  of  May  13,  1918,  for  The 
Adjutant  General  was  promulgated  by  the  Chief  of  Staff:. 

''(c)  When  these  conditions  have  been  fulfilled,  such  enlisted  man  will  be 
granted  a  furlough  of  indefinite  duration  without  pay  or  allowances  under  rhe 
act  of  Congress  approved  March  16,  1918. 

"  2.  On  the  granting  of  the  above  furlough  the  enlisted  man  will  lie  directed 
to  report  to  the  employer  who  requires  his  services. 

''The  employer  in  each  case  will  be  advised  of  the  man*s  instructions  to 
report  to  him  for  the  specific  purpose  intended,  and  will  be  requested  to  report 
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at  the  end  of  each  month  to  the  chief  of  bnrean  or  department  having  issued 
the  above  certificate,  the  status  of  the  soldier;  and  ^ould  at  any  time  the 
soldier  separate  himself  from  such  employment  or  not  accept  regular  employ- 
ment, the  employer  will  immediately  notify  The  Adjutant  General  of  the  Army 
of  such  separation  and,  if  practicable,  the  latest  address  of  the  man." 

Those  sections  of  the  war  risk  insurance  act  of  October  6,  1917  (40  Stat. 
SOS,  401,  400),  which  are  pertinent  to  the  question  under  consideration  are  as 
follows : 

"  Sec.  22.  (7)  The  terms  '  man '  and  '  enlisted  man  *  mean  a  person,  whether 
male  or  female,  and  whether  enlisted,  enrolled,  or  drafted  Into  active  service 
in  the  military  or  naval  forces  of  the  United  States,  and  include  noncom- 
missioned and  'petty  officers,  and  members  of  training  camps  authorized  by 
law"  (p.  401). 

"  Sec.  400.  That  in  order  to  give  to  every  conmilssioned  officer  and  enlisted 
man  and  to  every  member  of  the  Army  Nurse  Corps  (female)  and  of  the  Navy 
Nurse  Oorps  (female)  when  employed  in  active  service  under  the  War  Depart- 
ment or  Navy  Department  greater  protection  for  themselves  and  their  depend- 
ents than  is  provided  in  article  III,  the  United  States,  upon  application  to  the 
bureau  and  without  medical  examination,  shall  grant  insurance  against  the 
death  or  total  permanent  disability  of  any  such  person  in  any  multiple  of  $500, 
and  not  less  than  $1,000  or  more  than  $10,000,  upon  the  payment  of  the  premi- 
ums as  hereinafter  provided"  (p.  409). 

"  Sec.  401.  That  such  insurance  must  be  applied  for  within  120  days  after 
enlistment  or  after  entrance  into  or  employment  in  the  active  service  and 
before  discharge  or  resignation,  except  that  those  persons  who  are  in  the 
active  war  service  at  the  time  of  the  publication  of  the  terms  and  conditions 
of  such  contract  of  insurance  may  apply  at  any  time  within  120  days  thereafter 
and  while  in  such  service  (p.  409). 

3.  This  office  had  held  (Ops.  J.  A.  G.  004.6  July  22,  1918),  that  while  a 
soldier,  who  has  been  furloughed  under  the  conditions  of  the  memorandum  of 
May  13, 1918,  is  in  a  no-pay  status  and,  therefore,  receives  no  pay  or  allotment 
of  any  kind,  still  if  the  soldier  had,  previous  to  his  furlough,  been  granted 
war-risk  insurance,  he  must  provide  for  payment  of  premiums  direct  to  the 
Bureau  of  War  Risk  Insurance  from  his  private  funds.  It  is  clearly  required, 
by  the  above-quoted  sections  of  the  war-risk  insurance  act,  that  application 
for  insurance  must  be  made  by  the  soldier  while  in  active  service;  therefore, 
a  soldier  furloughed  under  the  said  memorandum  is  not  eligible  to  apply  for 
war-risk  insurance ;  but,  if  the  soldier  has  applied  for  and  received  a  contract 
for  war-risk  insurance  while  in  active  service  and  prior  to  the  day  of  his 
furlough  he  is,  as  above  stated,  entitled  to  keep  up  his  insurance  by  the  payment 
of  premiums  from  private  funds  and  therefore  is,  so  long  as  such  premiums  are 
paid  by  him,  entitled  to  all  rights  and  benefits  which  would  accrue  to  him 
under  the  terms  of  his  policy  that  he  would  be  entitled  to  were  he  engaged  in 
active  service. 


ADMIRALTY:  General  Average. 

A  steamer  belonging  to  the  Munson  Line  was  In  the  Army  service  under  the 
time  form  of  Shipping  Board  requisition  charter.  She  sailed  from  Newport 
News  for  Bordeaux  by  way  of  New  York  and,  when  nearlng  France,  was  over- 
taken by  a  severe  gale  in  which  the  shafts  of  the  steering  gear  became  damaged. 
As  a  measure  of  prudence  the  voyage  was  interrupted,  causing  loss  to  owners 
of  the  cargo.  Contribution  in  general  average,  under  the  law  maritime,  is 
awarded  when  the  following  three  elements  are  present:  (1)  The  ship,  cargo, 
and  freight  in  question,  in  the  course  of  the  voyage  must  have  been  menaced 
by  a  common  peril.  (2)  For  the  purpose  of  averting  such  peril,  a  voluntary 
sacrifice  of  material  must  have  been  made,  or  extraordinary  expenses  must 
have  been  Incurred.  (3)  The  measures  thus  taken  to  avert  the  peril  must  have 
proved  successful.  The  Munson  Line  made  a  claim  for  contribution  in  general 
nverage,  but  there  appears  to  be  no  actual  sacrifice  on  the  part  of  the  Munson 
Line  because  it  was  being  paid  under  a  time  charter.  The  Munson  Line  has 
already  assumed  the  resonsibillty  of  causing  a  general  average  to  be  stated 
and  has  appointed  general  average  adjusters,  but  it  has  exceeded  its  authority 
in  so  doing.  The  obligation  to  take  these  steps  is  in  general  the  obligation  of 
the  master  and  owner.  (Wavertree  Sailing  Ship  Co.  v.  Love,  L.  R.  1897  A.  C. 
373.)  In  the  present  case,  under  clause  3  of  the  charter,  the  vessel  was 
operated  by  the  United  States  Government  as  owner  pro  hac  vice,  and  this  duty 
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ts  on  the  United  States.  <See  RaUi  t.  Troop,  157  U.  S.  386,  400;  The  Water 
MHtoh*t  Oargo,  29  Fed.  159 ;  Donahoe  v.  KetieU,  1  Ollff.  135 ;  The  Golden  Gate, 
12  Fed.  Gas.  No.  6491 ;  The  Fathion,  7  Fed.  Gas.  No.  8844 ;  Reynolds  ▼.  Toppan, 
15  Mass.  870 ;  Spafford  v.  Dodge,  14  Mass.  66»  72 ;  WilUafM  v.  WiUiams,  23  Me. 
17,  19.)  The  Government  may  ratUy  and  confirm  the  appointment  of  adjusters 
as  made  or  appoint  other  adjusters,  as  may  appear  proper.  The  case  is  gov- 
erned by  the  law  of  the  place  of  separation  of  interests ;  to  wit,  the  French  law 
which  prevails  in  Bordeaux.  Section  414  of  the  eleventh  title  of  the  French 
Code  of  Commerce  is  applicable  and,  unless  this  is  altered  by  agreement,  appli- 
cation for  appointment  of  adjusters  must  be  made  to  the  tribunal  of  commerce 
at  Bordeaux. 

579.1. 

War  Department,  J.  A.  O.  O.,  October  S,  1918.-~To  The  Adjutant  General. 

1.  The  papers  in  this  case  are,  by  the  tenth  indorsement,  referred  to  this 
of  lice  for  its  opinion  as  to  whether  the  facts  disclosed  show  proper  foundation 
for  a  claim  in  general  average. 

2.  The  steamer  U^nplace,  owned  by  the  Munson  Line,  was  at  the  times  in 
question  in  the  Army  service  under  the  time  form  of  Shipping  Board  requi- 
sition charter.  She  sailed  from  Newport  News,  December  1, 1917,  for  Bordeaux^ 
by  way  of  New  York.  While  nearing  France,  December  16,  1917,  she  was 
overtaken  by  a  severe  gale.  The  steering  drum  of  the  steamer,  in  consequence 
of  slack  steering  chains,  broke.  This  let  the  chains  come  into  contact  with 
the  shafts  that  form  a  part  of  the  steering  gear,  so  that  the  shafts  were  worn 
more  than  half  through.  As  a  measure  of  prudence,  and  for  the  Interest  of 
all  concerned,  the  Munplace  deviated  from  her  Intended  voyage  and  put  into 
Brest,  where  she  remained  from  December  19  to  January  29.  The  voyage 
being  then  resumed,  Bordeaux  was  reached  January  3,  1918.  A  board  of 
offices,  of  which  Gapt.  Kemer  Easton  was  president,  was  convened  In  New 
York  to  Investigate  and  report  the  circumstances  of  this  disaster.  The  board 
had  before  It  as  witnesses  Capt  Abernathy,  master  of  the  Munplace,  Chief 
Officer  Torjusen,  and  the  chief  boatswain's  mate,  Webb,  who  was  commander  of 
the  armed  guard  of  the  Munplace,  The  board  had  also  before  it  a  conflndential 
letter  addressed  to  superintendent  of  the  Army  Transport  Service  at  New 
York,  under  date  of  February  13,  1918,  by  Second  Lieut.  Quy  L.  Weymouth, 
Quartermaster  Corps.  The  board  reported,  under  date  of  July  22,  1918,  that 
there  was  no  fault  in  the  navigation  or  management  of  the  Munplace,  or  in 
preparing  her  for  sea,  and  that  the  disaster  was  due  solely  to  a  marine  peril. 

8.  Contribution  in  general  average,  under  the  law  of  maritime,  Is  awarded 
when  the  following  three  elements  are  present:  (1)  That  the  ship,  cargo,  and 
freight  in  question,  in  the  course  of  the  voyage  should  have  been  menaced  by 
a  conmion  peril.  (2)  That  for  the  purpose  of  averting  such  peril,  a  voluntary 
sacrifice  of  material  should  have  been  made,  or  extraordinary  expenses  should 
have  been  incurred.  (8)  That  the  measures  thus  taken  to  avert  the  peril 
should  have  proved  successful.  Upon  the  fundamental  principles  governing 
contributions  in  general  average,  the  laws  of  France,  which  govern  this  case, 
appear  to  present  no  peculiar  features.  Section  8  of  title  11  of  the  French 
Code  of  Commerce  provides: 

"  Et,  en  general,  les  dommages  soufferts  volontairement  et  les  depenses  faites 
d'apres  deliberations  motivees,  pour  le  Men  et  salut  commun  du  navire  et  des 
marchandises,  depuls  leur  chargement  et  depart  jusqu's  leur  retour  et  dc- 
chargement.** 

According  to  the  facts  as  they  appear  in  the  papers,  the  three  elements  above 
mentioned  are  present  and  the  case  is  a  proper  one  for  general  average.  It 
by  no  means  appears  from  the  papers,  however,  that  the  Munson  Line,  as 
owner  of  the  Munplace,  has  any  proper  or  valid  claim  for  contribution  in  gen- 
eral average,  although  such  claim  has  been  made  in  a  letter  addressed,  under 
date  of  February  16,  1918,  to  the  Acting  Quartermaster  General,  by  J.  M, 
Reynolds,  secretary  of  the  Munson  Line.  The  only  sacrifices  in  respect  of 
which  the  Munson  Line  might  claim  to  be  credited  appear  to  be  the  wages  and 
provisions  of  the  crew  from  the  time  of  deviation  from  the  intended  voyajrc 
until  the  time  when  the  vessel  was  in  a  similar  or  analogous  position  on  her 
way  to  Bordeaux  after  leaving  Brest.  But  in  view  of  the  fact  that  such  In- 
creased expense  for  wages  and  provisions  for  this  voyage  borne  by  the  Munson 
Line  was  presumably  more  than  offset  by  the  Increased  compensation  in  re- 
spect of  charter  hire  made  by  the  Government  to  the  Munson  Line,  there  ajv 
pears  to  be  no  actual  sacrifice  on  the  part  of  the  Munson  Line  to  be  made  good 
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In  general  average.  It  appears,  of  course,  that  the  steamer  sustained  injury 
on  the  occasion  in  question,  which  injury  is  for  the  account  of  the  Munson 
Line  under  clause  12  of  the  time  charter  in  question,  but  the  damage  so  sus- 
tained is,  under  the  law  of  maritime,  clearly  of  a  particularly  average  char- 
acter and  not  of  a  general  average  character.  While,  therefore,  it  is  not  im- 
possible that  the  Munson  Line  may  have  a  valid  claim  in  general  averge, 
that  fact,  in  the  opinion  of  this  office,  has  not  yet  been  made  to  appear. 

4.  It  is,  nevertheless,  in  the  opinion  of  this  office,  the  part  of  wisdom  that 
there  should  be  a  statement  of  general  average  made  up  by  competent  adjust- 
ers while  the  matters  involved  are  fresh.  It  will  thus  be  determined  by  experts 
whether  a  contribution  be  due  by  any  of  the  interests  concerned  in  the  adven- 
ture to  any  of  the  other  interests.  From  the  letter  of  the  secretary  of  the 
Munson  Line,  already  referred  to,  it  is  evident  that  the  Munson  Line  has 
already  assumed  the  responsibility  of  causing  a  general  average  to  be  stated,  and 
has  appointed  general  average  adjusters.  In  the  opinion  of  this  office,  the  Mun- 
son Line  has  exceeded  its  proper  authority  in  so  doing.  The  obligation  in  a 
proper  case  to  appoint  adjusters  and  cause  a  general  average  to  be  stated  is,  in 
general,  the  obligation  of  the  master  and  the  owner  of  the  ship,  and  the  de- 
cision in  Wavertree  Sailing  Ship  Company  v.  Ltove  (L.  R.  1897  A.  O.  873), 
is  recognized  as  doubtless  declaratory  of  the  law  of  the  United  States,  as  well 
as  of  that  of  England.  But  in  the  present  case  the  steamer  Munplace,  instead  of 
being  operated  by  the  Munson  Line,  was  operated  by  the  United  States  Gov- 
ernment as  owner  pro  7iac  vice  or  special  owner.  Clause  8  of  the  charter  in 
question  provides,  inter  alia, 

"When,  however,  the  requistioned  vessel  is  engaged  in  the  service  of  the 
War  or  Navy  Department,  the  vessel  shall  have  the  status  of  a  public  ship,  and 
although  the  owner  shall  continue  to  provide  and  pay  for  all  the  items  stated 
to  be  provided  and  paid  for  by  the  owner  while  operating  the  vessel  as  pro- 
vided in  clause  *  Second,'  the  master,  officers,  and  crew  shall  become  the  imme- 
diate employees  and  agents  of  the  United  States,  with  all  the  rights  and  duties 
of  such,  the  vessel  passing  completely  into  the  possession  and  the  master, 
officers,  and  crew  absolutely  under  the  control  of  the  United  States.  The 
owner,  master,  officers,  and  crew  shall  be  notified  of  the  commencement  and 
termination  of  the  vessel's  employment  in  the  service  of  the  War  or  Navy  De- 
partment, and  a  proper  notation  shall  be  made  on  the  ship's  Articles  prior  to 
the  signing  thereof,  showing  that  the  master,  officers,  and  crew  have  entered 
into  the  service  of  the  United  States." 

From  the  time,  therefore,  that  the  Munplace  entered  into  the  service  of  the 
War  Department,  she  was,  in  effect,  demised  to  the  United  States  Government 
just  as  truly  as  though  she  had  been  under  the  "  bare  boat "  form  of  charter ; 
and  the  master  and  crew  of  the  Munplace,  although  appointed  and  paid  by 
the  Munson  Line,  and  doubtless  feeling  a  sense  of  loyalty  primarily  to  the 
Munson  Line,  became  the  agents  and  servants  of  the  United  States.  It  would 
seem  that  the  obligation  to  cause  a  general  average  to  be  stated  must  fall  upon 
the  party  to  the  adventure  who  is  required  to  enforce  the  adjustment  if  con- 
tested, and  who,  for  that  purpose,  has  a  possessory  lien  upon  the  cargo  for  Its 
contribution  in  general  average.  In  the  ca-se  of  a  demised  vessel,  this  right 
of  Hen  seems  to  be  vested  in  the  special  owner  rather  than  in  the  general  owner. 
It  was  said,  for  instance,  in  Ralli  v.  Troop,  157  U.  S.  386,  400,  that  "  the  owner 
of  the  ship,  or  In  his  absence  the  master,  as  his  agent,  has  the  duty  of 
having  an  adjustment  made  of  the  general  average  and  has  a  maritime  lien  on 
the  interests  saved  and  remaining  in  his  possession,  for  the  amount  due  in 
contribution  to  the  owner  of  the  ship,"  and  In  the  case  of  TTie  Water  Witch'a 
Cargo,  29  Fed.  159,  that  the  master  has  a  lien  on  cargo  for  general  average 
"  as  agent  for  the  owner."  But  the  owner  of  a  demised  vessel  is  not  the  agent 
of  the  general  owner,  except  In  so  far  as,  in  emergencies,  he  may  be  regarded, 
ex  necessitate  rei,  as  agent  for  the  owners  of  all  tangible  property  committed 
to  his  custody.  Aside  from  this  exceptional  contingency,  the  master  is  agent 
only  for  the  special  owner.  {Donahoe  v.  Kettell,  1  Cliff.  185,  Fed.  Cas,  No. 
aOSO;  Hill  V.  The  Oolden  Gate,  Fed.  Cas.  No.  6491;  De  Voe  v.  The  Fashion, 
Fed.  Cas.  No.  8844 ;  Reynolds  v.  Toppan,  16  Mass.  870,  8  Am.  Dec.  110 ;  Spafford 
V.  Dodge,  14  Mass.  66,  72;  Williams  v.  Williams,  23  Me.  17,  19).  Moreover,  It 
seems  Illogical  that  the  general  owner,  who  would  ordinarily  not  be  present 
in  the  port  of  discharge  where  the  facts  are  to  be  collated  and  the  contribution 
enforced,  should  have  the  responsibility  of  stating  and  enforcing  the  general 
average  when  it  is  remembered  that  the  special  owner  not  only  has  such  re- 
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spoosibllity,  but  has,  through  his  servants  and  agents,  actual  pofloefloion  and 
custody  of  the  cargo. 

5.  The  appointment  of  the  adjusters  ought  not,  therefore,  to  have  been  made 
by  the  Munson  Line.  Whether  the  Qovemni^it  should  ratl^  and  confirm  the 
appointment  as  made,  is  a  matter  concerning  which  this  office  does  not  seem 
called  upon  to  express  an  opinion.  If«  however*  the  Oovemm^it  should  see  fit 
to  appoint  other  adjusters  than  those  already  appointed  by  the  Munson  Line,  it 
should  be  borne  in  mind  that  under  the  law  maritime  the  case  Is  governed  by  the 
law  of  the  place  of  separation  of  interests,  to  wit,  the  French  law  which  pre- 
vails in  Bordeaux.  On  the  subject  of  the  aiHwintmeiit  of  adjusters,  the  fol- 
lowing provision  of  the  French  law,  being  section  414,  title  11,  of  the  French 
Code  of  Commerce,  is  applicable : 

"  L'etat  (les  pertes  et  dommages  est  fait  dans  le  lieu  du  dechargement  dn 
navlre,  a  la  dilif^enoe  du  capitaine  et  par  experts.  Les  experts  sont  nommes 
par  le  Tribunal  de  Commerce,  si  le  dechargement  se  fait  dans  un  port  francaia 
Dans  les  lleux  on  il  n'y  a  pas  de  Tribunal  de  Commerce,  les  experts  sont  nommes 
per  le  Juge  de  Palx." 

It  appears,  therefore,  that  unless  pursuant  to  agreement  with  the  other 
interests  concerned  in  the  adventure,  and  no  other  Interest  is  disclosed  by  the 
papers,  except  that  of  the  Munson  Line,  application  for  the  appointment  of 
adjusters  must  be  made  to  the  Tribunal  of  Commerce  at  Bordeaux. 

6.  The  papers  that  are  submitted  to  this  office  do  not  Include  such  reliable 
Information  as  would  be  desirable  as  to  whether  the  disaster  was  due  to 
negligence.  It  is  the  law  of  the  United  States,  and  apparently,  the  law  of 
France  also,  that  the  right  of  contribution  in  general  average  is  lost  if  the 
sacrifice  In  respect  of  which  contribution  is  sought,  has  been  made  necessary 
owing  to  the  negligence  of  the  person  so  claiming  contribution.  The  confidential 
letter  of  Second  Lieut.  Weymouth,  already  referred  to,  states  that  the  slackness 
of  the  steering  chains  of  the  Mwnplaoe^  to  which  the  disaster  was  apparently 
due,  existed  and  was  known  to  exist  when  the  steamer  left  Newport  News. 
The  board  of  investigation  rejected  this  conclusion  of  Lieut.  Weymouth,  doubt- 
less in  deference  to  testimony  given  before  the  board  by  the  master  and  chief 
officer  of  the  ship,  but  the  board  neglected  to  call  as  witnesses  the  persons  who, 
in  ordinary  course,  would  have  the  best  and  most  reliable  knowledge  of  the 
subject,  to  wit,  the  members  of  the  engine-ro<Hn  force  of  the  Munplace — the 
chief  engineer  and  his  assistants.  In  a  case  of  this  idiaracter  it  is  always 
unsatisfactory  to  dispose  of  a  question  of  fa^t,  vital  to  a  legally  correct  resiiU, 
in  the  absence  of  information  as  to  what  testimony  would  be  given  by  the 
witnesses  best  qualified  on  the  subject  It  is  true  that  it  would  not  be  helpful 
to  the  Government  from  a  selfish  point  of  view  to  establish  negligence  on  the 
part  of  the  officers  of  the  Munplace,  since,  under  the  terms  of  the  charter,  the 
negligence  of  these  officers  would  be  imputed  to  the  United  States;  but  It  is 
important  to  ascertain  promptly  the  vital  facta,  unfavorable  as  well  as  favor- 
able, so  that  Justice  may  be  done.  The  papers  also  fall  to  show  whether  or  not, 
at  the  time  when  the  vessel  entered  into  the  service  of  the  War  Department  slie 
was  in  a  seaworthy  and  proper  condition  in  respect  of  anchor  chains.  It 
appears  that  on  the  voyage  In  question  there  were  no  spare  anchor  chains,  nor 
were  there  any  extra  links  with  which  to  repair  the  anchor  chains.  Capt 
Abemethy,  before  the  board  of  inquiry,  assented  to  the  suggestion  that  vessels 
having  this  type  of  steering  gear  might  wisely  be  provided  with  extra  number 
of  links  or  part  of  the  steering  chain  be  carried.  But  it  is  far  from  dear 
whether  or  not  there  was  any  actual  fault  on  the  part  of  the  general  owner  in 
not  supplying  the  vessel  with  such  extra  links  or  parts,  under  clause  2  of  the 
time  charter  in  question,  at  the  time  when  she  ent»^  the  service  of  the  War 
Department  If  such  fault  were  shown,  and  if  It  appeared  to  have  been  proxi- 
mate cause  of  the  breaking  of  the  steering  drum  on  December  16,  1917,  tlie 
Munscm  Line,  as  general  owner  of  the  Munplace,  would  in  any  event  be  disen- 
titled to  contribution  in  general  average.  Upon  this  question  Capt  AberiUMliy 
has  not  been  adequately  examined,  and,  as  already  stated,  no  testimony  has  heon 
taken  or  information  obtained  from  the  engineers  of  the  steamer.  These  omis- 
sions are  doubtless  due  to  the  fact  that  the  board  of  investigation  did  not  linvc 
the  assistance  of  a  Judge  advocate  or  other  person  CiHiversant  with  the  law  of 
maritime  or  with  the  law  of  general  average^ 
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DmCEAUBEi   S«14icr    lM4«Me4    to    the    Uaite4    Mites;    OoMmaadiBg 
OIBeer'ji  Besp^JMibility. 

An  enlisted  man  ougtit  to  be  discharged  upon  a  surgeoa^s  oertiflcalie  of  dis- 
ability even  tbougb  t^  records  show  that  he  is  indebted  to  the  OoTenunent.  If 
the  indebtedness  could  and  should  have  been  arelded  by  an  officer,  or  if  failure' 
to  make  collection  was  due  to  an  officer's  finult,  the  officer  may  be  Pequired  to 
reimburse  the  United  States.  Otherwise  the  indebtedness  will  have  to  stand 
against  the  discharged  soldier  for  possiUe  future  action. 

242.4. 

War  Department,  J.  A.  O.  O.,  October  8,  1918.— To  The  Adjutant  General. 

1.  Reference  is  made  by  the  quartermaster.  Fort  Des.  Molnea,  Iowa,  to  the  dis- 
charge of  enlisted  men  upon  surgeon's  certificate  of  disability,  whose  final  state- 
ments show  that  they  are  indebted  to  the  United  States.  He  suggests  t2iat  ab 
the  travel  pay  of  enlisted  men  is  not  available  to  apply  on  their  debts  to  the 
United  States,  "  this  coiulitk>n  may  lead  to  an  interesting  if  not  serious  state  of 
affairs  for  the  officer  commanding  the  organization  or  the  officer  responsible  for 
accounts  of  soldier."  In  transmitting  the  papers,  the  commanding  officer  United 
States  Army  Hospital,  Fort  Des  Moines,  requests  a  decision  whether  an  enlisted 
man  so  indebted  to  the  United  States  sliould  not  be  kept  in  tl^  service  until  a 
sufficient  balance  is  due  the  solilier  to  satisfy  his  indebtedness  to  the  Govern- 
ment. 

2.  Manifestly,  if  an  enlisted  man  is  to  be  discharged  upon  a  surgeon's  cer- 
tificate of  disability,  it  would  not  be  to  the  interests  of  the  United  States  to 
retain  him  in  the  service  after  the  ias-ue  of  such  certificate  merely  in  order  tliat 
his  record  may  show  enough  earnings  to  pay  his  indebtedness  to  the  United 
States.  It  would  be  much  better  to  discharge  him  and  let  the  records  show  that 
be  is  discharged  while  indebted  to  the  Government  As  to  the  question  of  the 
responsibility  of  the  soldier's  commanding  officer  in  such  cases,  each  case  must 
be  determined  upon  its  merits.  If  the  indebtedness  could  and  should  have  been 
avoided  by  an  officer,  or  Lf  failure  to  make  collection  was  due  to  an  officer's 
fault,  he  may  be  required  to  reimburse  the  United  States.  Otherwise,  the  in- 
debtedness would  have  to  stand  against  the  discharged  soldier  for  possible 
future  action. 


ENLISTMENT:  TraTel  Expense  Unfteeessarily  iBcmrred  hy  Cmaildate  fer 
Enlistmenty  at  Iflsiasee  •!  SeerniUnfl:  Sergeaftt 

Where  men  are  Instructed  by  a  recruiting  sergeant  to  proceed  from  their 
homes  to  a  distant  dty,  there  to  be  enlisted,  and  after  making  the  trip,  they  are 
rejected  for  service  liirough  no  fault  of  theirs,  and  afterwards  return  to  their 
homes,  they  are  entitled  to  be  reimbursed  for  their  transportation  expenses, 
provided  tlieir  expenses  do  not  exceed  the  cost  of  transportation  from  the  re- 
cruiting station  nearest  their  homes  to  the  city  where  they  were  told  to  go,  and 
return. 

155. 

War  Department,  J.  A.  G.  O.,  October  8,  1918.— To  The  Adjutant  General. 

1.  CkMigressman  Addison  T.  Smith,  of  Idaho,  has  presented  claims  of  four 
men  of  Oaldwell,  Idaho,  for  reimbursement  to  eadi  of  $27.54,  paid  by  them  as 
traveling  expense  in  proceeding  from  their  home,  Caldwell,  Idaho,  to  Salt  Lake 
City,  Utah,  and  return.  Mr.  Smith  states  that  the  men  travded  to  Salt  Lake 
City  to  enlist  under  instructions  of  the  recruiting  sergeant  at  Boise,  Idaho,  at 
their  own  expense,  expecting  to  be  reimbursed,  but  that  they  reached  Salt  Lake 
City  after  the  enforcement  of  the  order  to  suspend  eniistmentB.  He  asks  to  be 
advised  what  action  idiould  be  taken  toward  having  the  railroad  expenses  reim- 
bursed, and  also  whether  it  is  possible  to  complete  the  enlistment  of  the  men. 

2.  The  four  men  referred  to,  Victor  Gardner,  Omer  W.  Gray,  Ray  A.  Johnson, 
and  George  D.  Symms,  it  appears  from  the  papers,  applied  at  the  recruiting  sta- 
tion, Boise,  Idaho,  a  few  days  prior  to  August  0  and  were  accepted  for  enlistment 
by  the  recruiting  sergeant,  but  were  not  then  forwarded  to  the  recruiting  depot. 
On  August  9  the  recruiting  sergeant  telegraphed  to  the  secretary  of  the  Commer- 
cial Club,  Caldwell,  Idaho,  notifying  these  fonr  men,  among  others,  to  report  at 
5  o'clock  p.  m.  the  same  day,  "  to  leave  for  Army  or  lose  enlistment"    It  being 
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impossible  to  locate  the  mea  in  time  for  tbem  to  arrive  at  Boise  at  the  appointed 
time,  the  recruiting  sergeant  instructed  the  men,  through  the  secretary  of  the 
Ck>mmercial  Club,  Caldwell,  Idaho,  where  they  were  located,  to  proceed  to  Salt 
Lake  City  at  their  own  expense  and  their  papers  would  be  sent  by  the  sergeant 
in  time  to  connect  with  them  at  Salt  Lake  City.  It  appears  that  the  haste  in 
sending  these  men  to  Salt  Lake  City  was  due  to  a  War  Department  order  sus- 
pending, on  and  after  August  10,  voluntary  enlistment,  except  "  those  already  ac- 
cepted/' It  further  appears  that  when  the  men,  or  three  of  them  (the  recruiting 
officer  at  Salt  Lake  City  says  that  only  three  reported),  arrived  at  Salt  Lake  City 
and  reported  to  the  recruidng  officer,  the  latter  rejected  them  because  no  papers 
hnd  been  received  from  the  recruiting  sergeant  at  Boise,  Idaho,  and,  further, 
because,  as  he  stated,  the  younger  men  had  no  certificates  showing  their  age 
to  he  between  18  and  21.  The  papers  pertaining  to  the  enlistment  of  these  men 
having  been  sent  by  the  recruiting  sergeant  at  Boise,  Idaho,  by  an  applicant 
named  Lee  Wade,  were  not  delivered  by  the  latter  until  August  12,  and  the 
men  had  in  the  meantime  been  rejected  and  had  returned  home. 

3.  If,  as  appears  to  have  been  the  case,  these  men  had  been  accepted  for 
enlistment  by  the  recruiting  sergeant  at  Boise,  it  is  not  understood  why  there 
should  have  been  any  haste  in  sending  them  to  the  recruiting  office  at  Salt  Lake 
City  because  of  the  War  Department  order  closing  voluntary  enlistments.  Ap- 
parently, therefore,  these  men  could  have  been  instructed  to  report  to  Boise 
and  been  furnished  transportation  from  there  to  Salt  Lake  City  and  the  neces- 
sary papers  been  forwarded  with  the  men.  If  this  had  been  done  there  should 
have  been  no  difficulty  about  the  enlistment  of  the  men  or  those  qualified.  In 
regard  to  the  statement  of  the  recruiting  officer  at  Salt  Lake  City  that  the 
young  men  did  not  have  certificates  showing  that  they  were  between  the  ages 
of  18  and  21,  the  papers  indicate  that  tliese  men  had  obtained  the  written  con- 
sent of  their  parents  to  their  enlistment 

4.  Under  the  facts  reported,  it  is  the  view  of  this  office  that,  »:cept  as  to 
Gardner,  the  men  who  reported  at  Salt  Lake  City  in  pursuance  of  instructions 
from  the  recruiting  sergeant  at  Boise  were  without  fault,  and  that  their  trans- 
portation should  be  refunded,  or  so  much  as  it  would  have  cost  the  Government 
to  send  them  from  Boise  to  Salt  Lake  City  and  return.  As  to  Gardner,  the  cor- 
respondence indicates  that  he  misrepresented  his  age  to  the  recruiting  sergeant 
at  Boise,  and,  instead  of  being  about  40  years  of  age,  was  found  to  be  50,  and 
therefore  not  qualified  for  enlistment.  If  this  Is  correct,  he  is  entitled  to  no 
further  consideration.  If  the  other  men  are  qualified  and  had  been  accepted 
for  enlistment  by  the  recruiting  sergeant  at  Boise,  I  see  no  reason  why  they 
may  not  now  be  enlisted  under  the  War  Department  order  closing  voluntary 
enlistments  August  10,  1018,  excepting  as  to  "  those  already  accepted." 


INTOXICANTS:  Dry  Zone;  '<  Military  Camp;"  Army  General  Hospital. 

An  Army  hospital  located  outside  the  corporate  limits  of  an  incorporated 
city  or  town  and  having  a  normal  personnel  of  from  700  to  1,400  enlisted  men, 
is  a  "military  camp"  within  the  meaning  of  BuL  No.  35,  W.  D.  1918,  estab- 
lishing a  dry  zone  "  around  each  military  camp." 

250.1. 

War  Department,  J.  A.  G.  O.,  October  8,  1918.— To  The  Adjutant  General. 

1.  This  office  acknowledges  receipt  of  your  indorsement  of  October  4,  re- 
quosting  an  opinion  as  to  whether,  under  existing  law,  a  dry  zone  can  be  estab- 
lislu'd  around  an  Army  general  hospital,  and  requesting  a  draft  of  suitable 
lepislation  if  necessary  to  accomplish  this  purpose. 

2.  Bulletin  No.  35,  War  Department,  1918,  establishes  a  dry  zone  "around 
each  military  camp  "  at  which  officers  and  enlisted  men,  not  less  than  250  in 
number,  have  been  or  shall  be  stationed  for  a  period  of  more  than  30  consecu- 
tive days."  The  Judge  Advocate  General's  office  has  defined  a  military  camp 
as  follows: 

"A  military  camp  is  a  place  designated,  usually  by  the  commanding  officer 
or  superior  authority,  as  a  place  for  the  more  or  less  temporary  habitation  and 
use  of  military  forces  and  so  occupied  and  used,  and  includes  not  only  the  space 
actually  occupied  by  tents  or  other  quarters  in  which  the  soMiers  live,  but  also 
the  adjacent  connected  territory  which  is  habitually  used  by  the  encamped 
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forces  In  tlie  perfornmnce  of  their  mtUtary  duties.**     (Sept  IS,  1918,  Ops.  J.  A. 
6.,  €Mte,  p.  764.) 

3.  It  appears  from  the  papers  in  reference  that  Greneral  Hospital  No.  24, 
Park  View  Station,  Pittsburgh,  Pa.,  is  not  within  the  corporate  limits  of  any 
Incorporated  town  or  city,  and  that  it  has  a  normal  personnel  of  700  to  1,400 
enlisted  men. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  General  Hospital  No.  24  is 
clearly  a  ••military  camp"  as  measured  by  the  definition  of  this  office,  supra: 
That  the  restrictions  as  to  the  prohibition  of  liquor  apply  to  such  an  Army 
general  hospital  and  the  territory  adjacent  thereto. 


OFFICEBS:  Misconduet. 

It  appears  that  an  officer  had  borrowed  large  sums  of  money  from  a  civilian, 
giving  bonds  as  security;  that  he  had  thereafter  borrowed  the  security  and 
never  returned  it,  and  had  borrowed  otiier  money  from  the  same  civilian.  The 
civilian  having  died,  the  officer  took  from  his  room  an  officiaMooklng  envelope, 
contents  unknown,  together  with  certain  Jewelry  and  money,  and  promised  the 
authorities  to  pay  the  deceased's  hospital  bills,  which  he  failed  to  do.  He 
never  accounted  for  the  property  so  taken.  The  officer's  attempt  to  answer  the 
charge  against  him  was  evasive  and  unsatisfactory.  It  Is  recommended  that 
^e  officer  be  discharged  the  service. 

241,8. 

War  Department,  T.  A.  G.  O.,  October  8,  1918.— To  The  Adjutant  General. 

1.  This  case  has  heretofore  been  examined  in  this  office  and  was  returned 
for  additional  evidence,  which  has  now  been  supplied  and  the  papers  resub- 
mitted for  remark. 

2.  Issue  is  Joined  by  the  allegations  of  H.,  of  Los  Angeles,  in  his  letter  under 
date  of  July  27,  1918,  and  the  answer  in  writing  of  Lieut  F.  thereto,  and  the 
question  is  thus  presented  whether  Lieut.  F.'s  answer,  both  written  and  oral, 
creates  on  its  face  an  adverse  presumption  as  to  his  integrity,  and  whether  his 
*  explanations  "  in  reality  explain. 

3.  In  substance,  it  is  charged  against  Lieut.  F. — 

{a)  That  he  borrowed  from  one  W.  the  sura  of  $26,250,  as  evidenced  by  his 
promissory  note  and  secured  by  certain  bonds  of  the  California  Utilities  Cor- 
poration as  collateral. 

Subsequently  W.  died. 

(&)  That  intermediate  the  loan  and  W.'s  death  the  said  collateral  was  re- 
loaned  by  W.  to  F.  and  that  F.  never  returned  the  same. 

(c)  That  within  a  fortnight  after  the  original  transaction  F.  procured  from 
W.  an  additional  loan  of  $15,075,  evidenced  by  his  two  certain  notes  of  $7,000 
and  $8,075,  respectively. 

<d)  That  Lieut.  F.  up  to  and  Including  July  28,  1916,  had  paid  $1,800  upon 
the  $8,975  note,  leaving  an  existing  Indebtedness  thereon  of  $7,175. 

(6)  That  under  date  of  June  5,  1915,  Lieut.  F.  acknowledged  in  writing  his 
Indebtedness  to  Mr.  W.,  w^hlch  said  indebtedness  he  obligated  himself  to  pay 
to  Mrs.  H.,  Mr.  W.'s  sister  and  the  aunt  of  an  incompetent  stepdaughter  of 
W.,  of  whom  Mr.  H.  and  his  wife  were  guardians. 

(/)  That  at  the  time  of  W.*s  death,  Lieut.  F.  took  from  the  former's  room 
at  the  Los  Angeles  Hospital  an  official-looking  envelope,  contents  unknown,  to- 
gether with  certain  Jewelry,  two  $20  gold  pieces,  and  a  pocketbook,  and 
promised  the  authorities  to  pay  W.'s  hospital  bill,  which  he,  however,  failed 
to  do.  That  F.  never  turned  over  or  accounted  for  the  pocketbook,  money, 
and  Jewelry. 

(g)  That  of  the  aggregate  sum  of  $40,000  borrowed  by  F.  from  W.,  only 
the  said  amount  of  $1,800  has  been  paid.  That  H.  has  requested  the  licHi- 
tenant  to  liquidate  his  Indebtedness  or  **at  least  to  send  some  money  to  Laura 
W.,  the  incompetent,"  but  that  F.  has  neglected  or  refused  so  to  do. 

4.  In  the  fifth  indorsement,  Lieut.  F.,  in  writing,  under  date  of  August  17, 
1918,  attempted  to  answer  categorically  the  charges  set  out  in  Mr.  H.'s  letter 
of  July  27,  1918,  the  substance  whereof  has  hereinbefore  been  presented. 

In  respect  of  tlie  notes,  Lieut.  F.  explains  that  they  were  issued  as  part  of 
a  scries  aggregating  $120,000,  some  "of  which  were  acquired  by  W.,  now  do- 
C(*ased,  •  •  ♦  from  California  Utilities  Corporation."  That  the  transac- 
tion was  a  part  "of  an  operation  involving  the  amalgamation  of  various  gas 
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properties  into  Central  California  Gas  Co.,"  in  which  the  Home  Gas  Co.,  the 
stock  whereof  was  owned  by  W.,  was  Included. 

Lieut.  F.  then  states: 

"  These  notes  are  owing  and  unpaid  but  will  have  to  be  paid  through  funds 
provided  by  the  parties  now  handling  the  corporations  involved  or  wait  until 
a  market  exists  for  public-utilities  securities,  as  the  collateral  on  the  notes 
can  not  be  sold  at  this  time." 

Lieut.  F.  denies  in  a  negative  pregnant  that  he  sent  a  check  each  month  on 
account  of  these  notes  up  to  the  death  of  W.  He  admits  that  he  never  paid 
any  moneys,  for  the  benefit  of  the  incompetent,  but  that  she  was  no  ward« 
relative,  or  dependent  of  his.  That  the  property  claimed  to  have  been  taken 
by  him  from  the.  hospital  at  the  time  of  W.'s  death  was  delivered  by  W.'s 
direction  and  turned  over  by  Lieut.  F.  to  W.'s  attorney. 

In  his  letter  of  July  27,  1918,  H.  charged  that  Lieut.  F.  perjured  himself  in 
a  deposition  by  him  given  in  a  certain  replevin  action  brought  for  the  recovery 
of  the  Jewelry  taken  by  F.  from  the  hospital.  Lieut.  F.'s  entire  answer  to  this 
specific  charge  is,  to  quote  him : 

"  If  I  made  a  false  aflSdavit  it  was  Mr.  H.'s  duty  to  bring  the  facts  to  the 
attention  of  the  court  to  whom  the  affidavit  was  presented  for  action." 

To  the  charges  of  H.  that  investigation  had  disclosed  that  Lieut  F.'s  repu- 
tation in  San  Francisco  was  ** certainly  not  very  good"  and  that  he  had 
threatened  to  go  through  bankruptcy  but  was  dissuaded  by  the  assurance 
that  if  he  did  so,  he  would  be  "closely  investigated,"  Lieut  F.  vouchsafes 
no  reply. 

It  win  be  observed  that  Lieut  F.  does  not  deny  that  he  "borrowed  back" 
the  collateral  given  to  support  the  notes,  neither  does  he  attempt  to  account 
for  it 

5.  His  written  explanations  being  unsatisfactory  to  his  commanding  officer, 
Lieut.  F.  was  by  the  former,  on  August  20,  1918,  orally  interrogated,  and  the 
transcript  thereof  is  attached  to  the  eighth  indorsement 

Questioned  in  respect  of  that  portion  of  his  written  answer  wherein  he  had 
stated  that  these  notes,  being  due  and  unpaid,  "  will  have  to  be  paid  through 
funds  provided  by  the  parties  now  handling  the  corporations  involved  or  wait 
until  a  market  exists  for  public  utilities  corporations,"  Lieut  F.  explained  he 
meant  to  convey  the  fact  that  he  (F.)  had  no  funds  to  discharge  the  notes,  and 
that  hence  the  debt  could  only  be  liquidated  through  the  sale  of  the  collateral. 

He  admits  in  his  oral  examination  that  W.  asked  him,  "  In  the  event  of  his 
death  •  *  *  that  payments  which  might  be  made  to  him  (W.)  should  be 
continued  for  the  benefit  of  the  girl,  1.  e.,  the  incompetent,"  but  adds  that  this 
could  only  be  done  by  selling  the  collateral  (from  which  it  may  be  inferred  that 
it  was  then  in  F.'s  possession),  which  he  (F.)  "would  have  no  legal  authority 
to  do." 

When  interrogated  In  respect  of  the  articles  taken,  at  the  time  of  W.'s  death, 
from  the  hospital,  he  said  (apparently  referring  to  the  contents  of  the  envelope) 
that  "  Part  of  these  things  were  my  $40,(X)0  of  notes  with  the  full  collateral. 
I  turned  those  over  to  the  administrator,  as  a  matter  of  course."  The  answer 
is  ambiguous ;  whether  "  those  "  refers  only  to  the  notes  or  to  the  collateral  is 
uncertain.  The  impression  is  gained  that  Lieut  F.  desired  to  convey  the  idea 
that  he  turned  over  the  collateral,  but  it  is  difficult  to  reconcile  this  with  his 
previous  admission,  by  reason  of  his  failure  to  deny,  that  this  collateral  had 
been  "borrowed  back  from  Mr.  W.  June  19,  1915,  and  (he)  has  not  returned 
them." 

Lieut  F.'s  explanation  of  the  disposition  of  the  jewelry  as  having  been  made 
in  conformity  with  W.'s  dying  declarations  no  one  can  refute — W.  is  dead — ^but 
tiiey  do  not  ring  true.  Neither  Lieut.  F.'s  written  nor  oral  explanation  is 
convincing. 

6.  In  the  light  of  the  foregoing,  this  office  recommends  that  Lieut  F.  be  dis- 
charged the  service. 

PAY  AND  ALLOWANCES:  Absence  While  Under  Arrest  by  Civil  Authori- 
ties. 

An  enlisted  man  was  withdrawn  from  the  service  through  arrest  by  the  civil 
authorities  and  was  convicted.  He  was  later  discharged  without  honor  from 
the  service  by  reason  of  these  facts.  He  is  not  entitled  to  pay  during  the  time 
of  his  absence  in  the  hands  of  the  civil  authorities. 
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242.6. 

War  Department,  J.  A.  Q.  O.,  October  8, 1918. 

1.  Your  letter  to  the  Attorney  General,  dated  September  29,  1918,  faas  been 
referred  to  this  office.  Yon  state  that  you  were  discharged  without  honor  from. 
Troop  H,  Ninth  Cavalry,  January  16,  1912,  under  paragraph  4,  Special  Orders, 
No.  IS,  War  Department,  1912,  and  by  reason  of  Imprisonment  under  sentence 
of  civil  court ;  and  further  state  that  you  have  just  learned  that  you  are  "  enti- 
tled to  pay  from  January  30  to  December  21,  1911,"  having*  been  paid  only  for 
the  29  days  in  January,  1911,  plus  your  clothing  allowance.  Your  information 
Is  erroneous.  Under  Army  Regulations  1371  an  enlisted  man  withdrawn  from 
the  service  by  arrest  by  the  civil  authorities,  if  his  trial  by  such  authorities 
results  in  his  conviction,  receives  no  pay  for  the  time  of  his  absence  while  in 
the  hands  of  the  civil  authorities.  The  conviction  establishes  the  fact  that  he< 
was  withdrawn  from  service  through  his  own  fault,  and  therefore  no  pay  or 
allowance  accrues  during  hla  absence. 


PAY  AND  ALLOWANCES:  CoMmntation  of  Quarters. 

A  commissioned  officer  of  the  Army  in  active  service  in  France,  whose  wife 
has  been  given  an  assignment  as  hospital  aid  of  such  nature  as  will  not  permit, 
her  to  occupy  the  abode  furnished  by  him,  is  not  entitled  to  commutation  of 
quarters,  unless  such  abode,  although  not  occupied  by  his  wife,  is  occupied  by 
a  child  or  dependent  parent  of  the  officer. 

245.81.  October  8,  1918. 

My  Deab  Madam:  Your  letter  dated  October  1,  1918,  to  the  Judge  advocate 
general,  has  been  received  in  this  office  and  given  careful  consideration.  You 
state  that  you  are  the  wife  of  an  Army  officer  serving  in  France  and  are 
occupying  a  place  of  abode  maintained  in  the  United  States  for  you  by  your 
husband;  that  you  are  desirous  of  giving  your  services  to  the  Government  as 
a  hospital  aid  wherever  you  may  be  assigned;  that  if  accepted.  It  will  be 
necessary  for  you  to  keep  your  home  which  you  are  occupying.  You  ask  if 
your  husband  will  lose  his  commutation  of  quarters  if  you  are  assigned  to 
duty. 

The  act  of  April  16,  1918  (40  Stat.  530),  provides  that  every  commissioned 
officer  of  the  Army  in  active  service  in  France,  who  maintains  a  place  of  abode 
for  the  wife,  child,  or  dependent  parent,  shall  be  furnished,  at  the  place  where 
he  maintains  such  place  of  abode,  without  regard  to  personal  quarters  fur- 
nished him  elsewhere,  the  number  of  rooms  prescribed  by  law  for  an  officer  of 
his  rank,  to  be  occupied  by  and  only  so  long  as  occupied  by  said  wife,  child,  or 
dependent  parent.  And  in  case  such  quarters  are  not  available,  he  shall  De 
paid  commutation  thereof  and  commutation  for  heat  and  light  at  the  rate  au- 
thorized by  law  in  cases  where  public  quarters  are  not  available. 

You  will  see  by  the  above  that  if  your,  assignment  as  hospital  aid  should 
be  of  such  a  nature  as  to  be  permanent  and  the  abode  furnished  you  by  your 
husband  should  not  be  occupied  by  you.  then  th6  commutation  could  not  be 
paid,  but  in  the  event  that,  although  you  did  not  occupy  it,  it  was  occupied  by 
a  child  or  dependent  parent  of  your  husband.  It  would  be  paid* 


PAY  AND  ALLOWANCES:  MUeage;  Travel  With  Troops. 

An  order  directed  that  500  soldiers  be  transferred  from  one  camp  to  another, 
and  that  five  named  officers  should  be  "  attached  to  the  detachment "  so  trans- 
ferred to  remain  on  duty  therewith  until  the  men  and  records  had  been 
checked;  and  that  these  officers  on  completion  of  this  duty  should  return  ro 
their  proper  stations.  The  order  further  directed  that  nine  designated  enlisted 
men  should  be  "attached  to  the  detachment"  so  transferred  and  return  to 
their  proper  station  upon  completion  of  duty.  The  real  purpose  and  ef- 
fect of  the  order  was  to  direct  the  officer  in  charge,  with  the  detachment  of 
officers  and  enlisted  men,  to  proceed  with  a  body  of  troops,  the  detachment  to . 
return  upon  completion  of  this  duty.  It  follows,  therefore,  that  the  officers, 
including  the  one  In  charge,  are  not  entitled  to  mileage,  as  they  traveled  with 
troops  within  the  meaning  of  Army  Regulations  1279. 
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245.6. 

War  Department,  J.  A.  G.  0.,  October  8,  1918— To  The  Adjutant  General. 

1.  The  question  submitted  is  whether  MaJ.  Harry  R.  Webner,  165th  Depot 
Brl;?ade,  Camp  Travis,  Tex.,  is  entitled  to  mileage  for  travel  from  Gamp 
Humphreys,  Va.,  to  Camp  Travis,  Tex.,  in  returning  with  other  officers  and 
presumably  with  enlisted  men,  after  conducting  500  colored  soldiers*  from 
Camp  Travis  to  Camp  Humphreys. 

2.  Doubt  in  this*  case  has  arisen,  it  appears,  because  of  the  rather  peculiar 
wording  of  the  order,  Special  Order,  No.  220,  Headquarters  Camp  Travis,  Au- 
gust 8,  1918,  under  which  the  travel  was  performed.  The  order  directed,  first, 
that  500  colored  men  of  the  165th  Depot  Brigade  be  transferred  to  Camp  Hum- 
phreys,  and,  second,  that  Maj.  Webner  and  four  other  named  officers  "are 
attached  to  the  detachment"  so  transferred,  to  remain  on  duty  therewith 
"  until  checb:  has  been  made  of  men  and  records  and  receipts  obtained  there- 
for," and  on  completion  of  this  duty  to  return  to  their  proper  station.  The 
order  further  directed  that  nine  designated  enlisted  men  **  are  attached  to  the 
detachment"  so  transferred  during  its  journey  to  Camp  Humphreys,  they  to 
return  to  their  proper  station  upon  completion  of  such  duty.  As  this  office 
views  the  order,  its  real  purpose  and  effect  was  to  direct  Maj.  Webner  with  a 
detachment  of  officers  and  enlisted  men  to  proceed  from  Camp  Travis  to  Camp 
Humphreys  with  a  body  of  troops  being  transferred  to  the  latter  station,  such 
detachment  to  return  to  Camp  Travis  upon  the  completion  of  the  duty  so 
ordered.  Under  this  view  of  the  purpose  and  effect  of  the  order  it  follows  that 
the  officers,  Including  Maj.  Webner,  are  not  entitled  to  mileage,  as  they  traveled 
with  troops  within  the  meaning  of  Army  Regulations  1279. 


QUABTEBMASTEB:  Charging  Railroad  with  Expense  Due  to  Its  Fault 

An  officer  turned  over  his  household  goods  to  a  department  quartermaster  for 
shipment  The  bill  of  lading  stipulated  for  transfer  to  Washington  and 
delivery  to  the  depot  quartermaster,  but  the  goods  were  marked  with  the 
officer's  name,  followed  by  the  words  "  care  of  Llttlefleld,  Alvord  &  CO.,  Wash- 
ington, D.  C."  The  railroad  turned  the  goods  over  to  Llttlefleld,  Alvord  &  Co., 
who  hauled  the  goods  to  th^ir  warehouse,  billing  the  officer.  Since  the  rail- 
road failed  to  deliver  according  to  the  directions  in  the  bill  of  lading,  it  should 
bear  the  expense  of  hauling.  If  tlie  bill  is  to  be  paid  by  the  Quartermaster 
Corps,  deduction  should  be  made  from  the  accounts  of  the  railroad  to  reim- 
burse the  Government  in  a  like  amount. 

524. 


RETIREMENT :  Return  to  Active  Duty. 

A  detail  of  retired  officers  to  take  charge  of  military  training  at  a  school  for 
the  training  of  men  inducted  into  service  is  a  detail  on  active  duty  within  the 
meaning  of  sec.  24,  national  defense  act  of  June  3,  1916  (39  Stat.  166,  183), 
which  provides  that  in  time  of  war  retired  officers  of  the  Army  may  be  em- 
ployed on  active  duty,  in  the  discretion  of  the  President,  and  when  so  employed 
they  shall  receive  full  pay  and  allowances. 

210.8. 

War  Department,  J.  A.  G.  O.,  October  8,  1918. — To  The  Adjutant  General. 

1.  The  preceding  indorsement  refers  a  letter  under  date  of  September  23, 
1918,  from  Representative  N.  J.  Gould  to  The  Adjutant  General. 

2.  The  first  paragraph  of  said  letter  asks  the  number  of  retired  officers  of 
the  Army  who  might  be  available  for  taking  charge  of  military  training 
schools  as.  shown  by  the  records  of  The  Adjutant  General.  This  office  has  no 
access  to  these  records  and  therefore  does  not  attempt  to  give  this  information. 

3.  The  second  paragraph  of  said  letter  asks  if  there  is  any  law  which  pre- 
vents retired  general  officers  of  the  Army  being  called  for  active  service  to  take 
charj^e  of  military  training  schools;  and,  if  so,  as  to  whether  it  would  be  ad- 
visable to  amend  such  prohibitive  law.  It  is  understood  that  the  question  has 
reference  to  the  military  training  schools  where  are  being  trained  men  inducted 
into  the  service  under  the  provisions  of  the  selective-draft  act  of  May  18,  1917 
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(40  Stat.  76),  and  while  under  such  training  are  designated  as  the  Students' 
Training  Corps.  The  statute  in  point  is  the  proviso  to  section  24,  national 
defense  act  of  June  3,  1916  (39  Stat.  166,  188),  reading  as  follows: 

"That  in  time  of  war  retired  officers  of  the  Army  may  be  employed  on 
active  duty,  in  the  discretion  of  the  President,  and  when  so  employed  they 
shall  receive  the  full  pay  and  allowances  of  their  grade.** 

A  detail  of  retired  officers  to  take  charge  of  military  training  at  these  insti- 
tutions would  be,  in  the  opinion  of  this  office,  a  detail  on  active  duty  within 
the  meaning  of  the  statute  just  quoted.  Therefore  no  law  prevents  retired 
officers  of  the  Army  being  detailed  by  the  President  to  serve  as  Indicated 
above. 


APPBOPBIATIONS:  Funeral  Wreath  for  Deeeased  ForeigB  OAeer. 

Where  two  French  officers  died  when  In  the  United  States  on  official  business 
closely  connected  with  the  training  or  operation  of  the  Army,  an  expenditure 
of  $50,  authorized  by  the  Secretary  of  War,  for  a  funeral  wreath  is  properly 
charged  against  the  appropriation  "  Oontingencles  of  the  Army  "  (40  Stat  846). 

293.6. 


CLAIMS:  Damage  on  Mexican  Border;  Power  of  Attorney. 

The  provision  of  the  Army  appropriation  act  of  July  9,  1918  (40  Stat  846, 
865),  making  an  appropriation  for  persons  killed  on  the  Mexican  border,  does 
not  cover  the  payment  of  claims  for  personal  injuries  not  resulting  in  death, 
nor  of  claims  for  loss  of  property.  There  is  no  law  authorizing  payment  of 
such  claims.  Claims  arising  from  the  killing  of  persons  on  the  Mexican  border 
are  payable  to  an  attorney  in  fact  only  under  a  i)ower  of  attorney  executed  in 
accordance  with  the  provisions  of  Revised  Statutes,  section  8477. 

162. 

War  Department,  J.  A.  G.  O.,  October  9,  1918. — ^To  The  Adjutant  General. 

1.  The  question  in  this  case  involves  the  validity  of  certain  powers  of  at- 
torney purporting  to  authorize  N.,  an  attorney  of  New  York  City,  to  receive 
warrants  payable  to  claimants  under  an  apiH*opriation  for  payment  of  damages 
assessed  by  a  commission  duly  appointed  to  ascertain  damages  growing  out  of 
the  late  insurrection  in  Mexico. 

2.  There  are  submitted  powers  of  attorney  from  the  following  persons, 
dated  as  Indicated :  John  W.  Keate,  May  8,  1911 ;  Emma  Larson,  June  7,  1913 ; 
Elmer  B.  Oowe,  June  9,  1918 ;  Francis  F.  Williams,  June  7,  1913 ;  Joseph  W. 
Hnmmington,  representing  the  estate  of  H.,  December  23,  1911. 

3.  On  August  9,  1912,  a  joint  resolution  was  passed  by  Congress  entitled 
•*  Joint  resolution  directing  the  Secretary  of  War  to  investigate  the  claims  of 
American  citizens  for  damages  suffered  within  American  territory  and  growing 
out  of  the  late  insurrection  In  Mexico"  (37  Stat  641).  In  pursuance  of  this 
resolution^  a  commission  was  appointed,  heard  testimony,  and  recommended 
reimbursement  as  follows:  John  W.  Keate,  $5,000;  Emma  Larson,  $1,000; 
Elmer  B.  Crowe,  $6,000;  Francis  F.  Williams,  $6,000;  Robert  H.  Hammington 
estate,  $16/)00. 

4.  The  provision  in  the  Army  appr<H)riatlon  act  of  July  9,  1918  (40  Stat  845, 
865),  making  an  appropriation  for  *' Persons  killed  on  Mexican  border,"  does 
not  cover  the  payment  for  personal  injuries  not  resulting  in  death  or  for  loss 
of  property.  By  the  terms  of  the  appropriation,  it  is  clearly  limited  to  the 
payment  to  "  the  heirs  or  to  the  legal  representatives  of  citlzois  of  the  United 
States  killed  on  the  American  side  of  the  line  at  El  Paso,  Tex.,"  under  the 
circumstances  specified  tlun-ein. 

5.  This  office  is  of  the  opinion  that  no  legal  authority  exists  for  the  payment 
of  any  of  the  foregoing  claims,  except  to  the  H.  estate.  The  accounting 
officers  of  the  Treasury  can  not  approve  powers  of  attorney  to  demand  and  re- 
ceive moneys  due  upon  claims  against  the  Government,  unless  such  powers  are 
executed  in  accordance  with  the  provisions  of  Revised  Statutes,  section  3477. 
Under  this  section  the  aforesaid  powers  of  attorney  are  absolutely  null  and 
void.  Mr.  N.  may.  however,  be  authorized  to  receive  the  money  due  the  H. 
estate  by  presenting  a  power  of  attorney  executed  in  accordance  with  Revised 
Statutes,  section  3477. 
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CONTBACTS:  Wear  and  Tear  on  Leased  Penoaal  Propwiy. 

The  United  States  is  tbe  lessee  of  a  hotel,  with  its  furniture  and  furnishings* 
the  premises  being  used  for  hospital  purposes.  The  Government  by  the  terms 
of  the  lease  is  obligated  to  return  the  articles  to  the  lessor  in  the  same  condi- 
tion as  received,  ordinary  wear  and  tear  excepted.  It  Is  stated  that  certain 
articles  of  furniture,  bedding,  and  table  wear  have  become  unserviceable  and 
have  no  salable  value,  being  rendered  so  by  reasonable  wear  and  tear.  Under 
the  terms  of  the  lease,  the  owner  Is  entitled  to  no  other  compensation  than 
the  rent  No  procedure  is  definitely  laid  down  by  the  Army  Regulations  for 
disposal  of  leased  Government  property,  but  the  procedure  outlined  In  Army 
Regulations  678,  Changes  Army  Regulations,  No.  72,  May  20,  1018,  as  to  un- 
serviceable and  unsalable  Government  property  may  be  followed.  The  property 
may  be  submitted  to  a  surveying  officer  whose  findings  should  show  that  the 
property  is  unserviceaWe  and  unsalable  and  that  this  is  due  to  ordinary  wear 
and  tear.  The  property  should  then  be  returned  to  the  owner  and  by  proper 
notation  stricken  from  the  inventory  annexed  to  the  lease. 

142. 

war  Department,  J.  A.  G.  O.,  October  9,  1918.— To  the  office  of  the  Surgeon 
General. 

1.  These  papers  are  referred  to  this  office  for  its  opinion  as  a  basis  for 
procedure  with  regard  to  the  disposition  of  personal  property  that  has,  through 
reasonable  use,  become  unserviceable  while  held  under  lease. 

2.  The  Instant  case  shown  in  the  papers  arises  at  a  hotel,  leased  with  its 
furniture  and  fumishings  for  hospital  purposes.  It  Is  stated  that  certain 
articles  of  furniture,  bedding,  and  tableware  have  become  unserviceable  and 
have  no  salable  value  and  were  renderod  so  by  reasonable  wear  and  tear. 
The  Government,  by  the  terms  of  the  lease,  Is  obligated  to  return  the  articles 
to  the  lessor  in  the  same  condition  as  received,  ordinary  wear  and  tear  ex- 
cepted.   Ordinary  wear  is  reasonable  wear. 

8.  There  is  no  procedure  definitely  laid  down  by  the  Army  Regulations,  for 
disposition  of  leased  Government  property,  but.  In  the  view  of  this  office, 
by  analogy,  the  procedure  that  Is  provided  In  the  case  of  unserviceable  and 
unsalable  Government-owned  property  may  be  followed.  Army  Regulations 
678,  Changes  Army  Regulations  No.  72,  May  20,  1918.  The  property  may 
be  submitted  to  a  surveying  officer  whose  findings  should  show  that  the 
property  is  unserviceable  and  unsalable,  and  that  this  condition  was 
brought  about  by  reasonable  (ordinary)  wear  and  tear.  The  property  thus 
found  unserviceable  for  such  reason  may  be  returned  to  the  owner  and 
stricken  from  the  inventory  annexed  to  the  rent  reserved  In  the  lease  since 
he  has  agreed  to  accept  such  rental  for  the  reasonable  (ordinary)  use  of 
such  articles. 


PAT  AND  ALLOWANCES:  Limitation  on  Power  of  Summary  Court  as  to 
Forfeiture  of  Pay. 

A  soldier  was  found  guilty  by  a  summary  court  and  sentenced  to  be  con- 
fined for  three  months,  and  to  forfeit  $90  of  his  pay.  The  soldier's  monthly 
pay  was  $30,  and  his  allotments  aggregated  $21.50,  leaving  only  $8.00  per  month 
above  allotments.  The  sentence  Is  illegal  and  void  In  so  far  as  It  purports  to 
affect  the  pay  of  the  accused  for  a  period  exceeding  three  months,  article  of  war 
14.  The  previous  opinion  (Ops.  J.  A.  G.  250.4,  Feb.  20,  1918),  holding  that 
the  limitation  In  that  article  relates  to  amount  only  and  not  to  the  period  dur- 
ing which  forfeiture  shall  operate,  is  overruled.  The  sentence  can  operate  to 
forfeit  only  $8.50  per  month  for  three  months  (24  Comp.  Dec.  621,  624-625). 

250.4.  OCTOBEB  9,  1918. 

From :  The  office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate,  Camp  Upton,  N.  Y. 

Subject:  Amount  of  the  monthly  pay  of  enlisted  men  subject  to  forfeiture 
by  summary  court. 

1.  You  inquire  as  to  the  legality  of  a  sentence  imposed  by  the  summary 
court  in  the  following  case : 

Pvt.  H,  4149188,  T>ventieth  Company,  One  hundred  and  fifty-second  I>epot 
Brigade,  was  found  guilty  by  a  summary  court  of  a  violation  of  the  sixty-fifth 
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article  of  war  and  was  sentenced  "  to  be  confined  at  hard  labor  for  three  months, 
and  to  forfeit  $90  of  his  pay."    This  sentence  was  approved  September  4,  1918. 
The  monthly  pay  of  the  accused  is  $30  and  he  has  a  Class  B  allotment  of  $15 
per  month,  and  a  Class  C  allotment  of  $6.50  per  month  to  meet  the  premium  i 
on  his  war-risk  insurance.    The  amount  payable  to  him  per  month  after  these  • 
deductions  is  $8.50,  or  $25.50  for  a  three-month  period. 

2,  This  office  has  heretofore  held  that  the  limitation  upon  the  power  of  a 
summary  court  to  adjudge  forfeiture  of  pay  imposed  by  Articles  of  War  14 
relates  to  the  amount  only.  (Ops.  J.  A.  G.  250.4,  Feb.  20,  1918.)  That  opinion 
is  herewith  overruled.  The  limitation  must  be  held  to  relate  not  only  to  the 
amount  of  the  forfeiture  but  also  to  the  period  during  which  the  forfeiture  • 
may  operate.  Otherwise,  the  very  object  of  the  limitation,  namely,  the  pre- 
vention of  discouragement  and  other  states  of  mind  likely  to  lead  to  the  com- 
mission of  other  and  more  serious  offenses,  which  naturally  follow  deprivation  > 
of  pay  for  long  periods,  will  be  defeated.  The  Comptroller  has  ruled  that  for- 
feitures do  not  operate  upon  that  portion  of  pay  allotted  to  dependents  of  Class 
B  or  that  portion  allotted  for  war-risk  insurance  premiums.  (24  Comp.  Dec. 
621,  624-625.) 

3.  It  is,  therefore,  the  opinion  of  this  office  that  the  sentence  in  question  is 
illegal  and  void  in  so  far  as  it  purports  to  affect  the  pay  of  the  accused  for  a  <. 
period  exceeding  three  months ;  and  that  such  sentence  can  operate  to  forfeit  ^ 
only  $8.50  per  month  of  the  pay  of  the  accused  for  the  period  of  three  months.  ' 


PAT  AND  ALLOWANCES:  Mileage;  Travel  Without  Troops. 

An  officer  was  ordered  to  ** proceed  to  the  United  States,  accompanying"  a 
named  superior  officer.    He  is  entitled  to  mileage  for  travel  from  Paris,  France,  < 
to  Brest,  France,  in  pursuance  of  the  order,  as  having  performed  travel  with- 
out troops  and  as  having  a  duty  to  perform  in  connection  with  the  detachment, 
within  the  meaning  of  Army  Regulations,  1281. 

245.  6. 

War  Department,  J.  A.  G.  O.,  October  9,  1918.— To  The  Adjutant  General. 

1.  There  is  submitted  to  this  office,  for  an  opinion  in  regard  to  mileage,  a  ; 
letter  from  First  Lieut.  Curtis  S.  Berry,  Headquarters  Twenty-third  Infantry 
Brigade,  Camp  Devens,  Mass.,  of  the  3d  instant,  advising  that  his  mileage 
voucher  for  travel  from  Paris,  France,  to  Brest,  France,  had  been  returned 
with  a  memorandum  attached  calling  attention  to  the  opinion  of  this  office  in 
the  Howard  ease,  dated  January  28,  1918  (Ops.  J.  A.  G.,  ante,  p.  63),  on  the 
subject  of  mileage ;  that  he  does  not  believe  that  his  case  Is  similar  to  that  on 
which  the  decision  referred  to  is  based,  stating  that  he  was  in  no  way  in  com- 
mand of  troops ;  that  the  order  was  issued  for  the  purpose  of  having  him  accom- 
pany Gen.  Hodges,  as  aid  de  camp,  which  is  a  specific  duty  in  Itself;  that 
it  also  ordered  Corpl.  Brooks  to  accompany  the  general  as  orderly,  likewise  a 
duty  in  itself. 

2.  The  order  for  the  travel,  Si)eclal  Orders,  No.  211,  American  Expeditionary 
Forces,  1918,  reads  as  follows: 

**  16.  First  Lieut.  Curtis  S.  Berry,  Engineer  Reserve  Corps,  aid  de  camp, 
and  Corpl.  Cyril  A.  Brooks,  headquarters  detachment.  Sixth  Engineers,  orderly, 
will  proceed  to  the  United  States,  accompanying  Brig.  Gen.  John  N.  Hodges, 
National  Army. 

**  The  Quartermaster  Corps  will  furnish  the  necessary  transportation  and 
will  pay  the  soldier  commutation  of  rations  at  the  authorized  rate  for  the  nec- 
essary number  of  days  travel  involved,  it  being  impracticable  for  him  to  carry 
rations  of  any  kind. 

"  The  travel  directed  is  neces.sary  in  the  military  service." 

3.  It  is  the  opinion  of  this  office  that  Lieut.  Curtis  S.  Berry,  as  aid  de  camp 
to  Gen.  Hodges,  is  entitled  to  mileage  under  Army  Regulations  1281,  for  travel 
from  Paris,  France,  to  Brest,  France,  as  having  performed  travel  without 
troops  within  the  meaning  of  the  regulations  and  as  having  had  a  duty  to  per- 
form in  connection  with  the  detachment.  The  principle  laid  down  in  regard  to 
travel  without  troops,  in  the  opinion  of  this  office,  C.  29288,  is  as  follows : 

**  The  status  of  traveling  without  troops,  although  the  officer  may  be  accom-  . 
panied  by  a  number  of  enlisted  men,  less  than  10,  refers  more  to  the  transfer  or 
movement  of  the  officer  himself  for  the  performance  of  some  duty,  while  the 
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enlisted  men  accompanying  him  for  the  performance  of  some  service  sabordi- 
nate  to  the  purpose  for  which  the  officer  is  traveling." 

The  rule  expressed  In  tlie  Howard  case  (Ops.  J.  A.  G.,  ante,  p.  63,  Jan.  28, 
1918)  does  not  apply  to  the  instant  case,  since,  from  the  facts  presented  in  that 
case,  there  was  no  question  but  that  Lieut.  Howard  was  properly  held  to  have 
traveled  with  troops  and,  therefore,  fell  within  the  first  sentence  of  the  regula- 
tion defining  "  travel  with  troops.'* 

4.  Lieut  Berry's  attention  should  be  called  to  Army  Regulations  788,  regai-d- 
ing  requests  for  opinion  of  Judge  Advocate  General  being  addressed  to  The 
Adjutant  General 


FBITATE  PBOPEBTT:  Beqaisition. 

Where  property  is  requisitioned  by  the  Government,  the  person  designated  by 
the  War  Department  to  make  the  seizure  should  be  an  officer,  enlistee!  man,  or 
civilian  employee  of  the  United  States.  No  person  not  in  Grovernment  employ 
should  be  designated  to  make  seizure  under  such  orders. 

388. 

War  Department,  J.  A.  G.  0.,  October  9,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  whether  the  War  Department 
may  lawfully  designate  a  civilian  employee  of  the  Gbvernmeut,  or  a  person  not 
in  the  employment  of  the  Government,  as  well  as  an  officer  of  the  Army,  to  seize 
property  which  is  taken  by  requisition  proceedings. 

2.  The  person  making  seizure  is,  as  stated  In  the  papers,  accountable  to  the 
Government  for  the  property  taken  and  issues  a  receipt  in  the  name  of  the 
United  States  to  the  former  owner.  Inasmuch  as,  upon  service  of  the  requisi- 
tion order,  the  title  to  the  property  seized  immediately  passes  to  the  United 
States,  in  the  opinion  of  this  office  the  person  designated  by  the  War  Depart- 
ment to  make  the  seizure  should  be  an  officer,  enlisted  man,  or  civilian  em- 
ployee of  the  United  States,  one  who  may,  under  tlie  statutes  and  regulations, 
be  charged  with  accountability  for  such  property.  No  person  not  in  the  em- 
ployment of  the  Government  should  be  designated  to  make  seizure  under  such 
orders. 


PBITATE  PBOPEBTY:  Beqaisition  for  Temporary  Use,  Followed  by  Yol* 
untary  Lease  Contract. 

When  property  is  requisitioned  for  temporary  use  under  the  tenth  or  twelfth 
section  of  the  act  of  August  10,  1917  (40  Stat.  276,  279,  sees.  10,  12),  and  it  is 
later  desired  to  enter  into  a  voluntary  lease  contract,  the  President  may  termi- 
nate the  tenancy  by  such  notice  as  the  requisition  may  contemplate,  and  may 
thereafter,  under  the  second  section  of  the  said  act,  enter  into  any  voluntary 
agreement  with  the  owners  of  the  said  premises  for  the  lease  thereof,  to  carry 
out  the  purposes  of  said  act.  It  is  not  necessary  that  any  special  terms  be 
inserted  in  the  lease  by  reason  of  the  termination  of  the  tenancy  under  requisi- 
tion proceedings. 

601. 

War  Department.  J.  A.  G.  O.,  October  9,  1918.— To  the  Facilities  Department, 
Purchase,  Storage  and  Traffic  Division,  Office  of  Chief  of  Staff. 

1.  It  appears  from  the  above  letters  that  on  June  15,  1918,  the  War  Depart- 
ment, under  the  act  of  August  10,  1917  (40  Stat.  276,  279),  requisitioneil  the 
premises  at  Nos.  422-430  West  Fifteenth  Street,  New  York  City,  together  with 
the  lease  thereon;  and  tliat  the  board  of  appraisers,  Bush  Terminal,  made  an 
award,  for  the  "  temporary  use "  of  said  premises,  to  the  Bradish  John5»on 
estate,  owners,  of  $2,083.34  per  month  from  January  1,  1918.  Tlie  tenant^;, 
H.  C.  and  A.  I.  Piercy  Contracting  Co.,  filed  with  the  Bush  Terminal  Co.  a 
release  of  all  claim  to  damages  on  account  of  the  premises  in  question.  The 
Government  now  desires  to  lease  from  the  Johnson  estate  the  premises  for  the 
current  fiscal  year  at  the  same  monthly  rental  as  was  provided  in  the  award ; 
the  lease  to  contain  a  provision  for  renewal  from  year  to  year  during  the 
present  emergency,  not  extending,  however,  more  than  six  montlis  after  the 
termination  of  the  present  war. 
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2.  The  opinion  of  this  office  Is  requested  on  the  following  specific  questions : 
(a)  Is  it  proper  for  the  Government  to  become  lessee  of  the  property  re- 
ferred to  in  the  letters  submitted  herewith  t 

(6)  Is  It  proper  for  the  Government  to  become  lessee  of  property,  temporary 
use  of  which  has  been  taken  under  requisition  proceedings  after  an  award  has 
been  made  for  such  use  and  acceptance  thereof  by  parties  in  interest? 

(c)  If  (a)  or  (&),  or  both,  are  answered  in  the  affirmative,  does  the  existence 
of  the  requisition  proceedings  and  award  make  necessai*y  insertion  of  any 
special  terms  in  the  leases? 

3.  Neither  the  requisition  nor  a  copy  of  any  of  its  terms  is  furnished;  tfie 
only  reference  to  any  of  its  provisions  is  the  statement  In  the  first  indorsement, 
by  Lieut.  Col.  John  I.  Dean,  Judge  Advocate,  that  the  premises  were  requisi- 
tioned for  "  temporary  use  " ;  neither  do  the  papers  disclose  under  what  section 
of  said  act  of  August  10,  1917  (40  Stat.  276,  279),  the  premises  were  requisi- 
tioned. 

Assuming  that  the  requisition  was  under  section  10  of  said  act,  and  that 
the  word  "proper"  in  questions  (a)  and  (&)  are  used  in  the  sense  of  "law- 
ful," It  is  the  opinion  of  this  office  that  a  requisition  of  property  for  "  tem- 
porary use  "  is  terminable  at  the  will  of  the  President.  Therefore,  it  is  similar 
in  effect  to  a  lease  or  license,  terminable  or  revocable  at  will  of  the  Secretary 
of  War.  Having  terminated  the  term  by  such  notice  as  the  requisition  may 
contemplate,  the  President  can  under  the  second  section  of  said  act  of  August 
10,  1917,  supra,  whit'h  authorizt's  him,  inter  alia,  "  to  enter  into  any  voluntary 
agreements  "  in  carrying  out  the  purposes  of  said  act,  execute  a  lease  with  the 
owners  of  the  said  premises  under  the  terms  specified. 

If,  however,  the  premises  were  requisitioned  under  section  12  of  said  act, 
they  can  be  restored  to  the  person  entitled  to  possession  thereof  whene\^r  the 
President  shall  determine  that  thfe  futher  use  by  the  Government  is  not  essen- 
tial for  the  national  security  or  defense.  When  so  restored,  the  President  can, 
under  the  authority  conferred  in  said  section  2  of  said  act,  enter  into  any 
voluntary  arrangement  with  the  owner. 

Questions  (o)  and  (6)  are,  therefore,  answered  in  the  affirmative. 

4.  It  is  not  regarded  as  necessary  that  any  special  terms  be  inserted  in  the 
lease  by  reason  of  the  terminated  requisition  proceedings  and  award. 

Question  (c)  is,  therefore,  answered  in  the  negative. 


BANK:  Effect  of  General  Orders,  No.  78,  War  Department,  1918. 

The  one  hundred  nineteenth  article  of  war  prescribes  the  rank  and  preced- 
ence which  shall  exist,  as  between  oflicers  of  the  Regular  Army  and  of  the 
Marine  Con^s  detacheil  for  duty  with  the  Army,  and  officers  of  other  branches 
of  the  service.  This  precedence  is  not  in  any  way  affected  by  General  Orders, 
No.  73,  War.  Department,  1918,  declaring  there  is  but  one  Army,  the  United 
States  Army,  which  has  not  made  any  change  in  the  existing  Military  Establish- 
ment beyond  that  which  was  found  to  be  necessary  in  order  to  bring  about 
homogeneity  of  action,  function,  and  purpose  during  the  present  emergency. 
( See  Ops.  J.  A.  G.  210.3,  Aug.  19,  1918. ) 

210.7.  OCTOBEB  9,  1918. 

From :  The  Judge  Advocate  General  of  the  Army. 
To :  Office  of  the  Surgeon,  Quartermaster  Depot. 
Subject :  Relative  rank  of  oflicers,  United  States  Army. 

1.  In  your  communication  of  October  3,  you  inquire  whether  the  •*  Regula- 
tions In  the  past "  by  virtue  whereof  "  oflicers  of  the  Regular  Army  outranked 
an  officer  of  the  Reserve  Corps  or  National  Army  of  relative  rank,  regardless 
of  time  of  service,"  still  obtain. 

2.  The  "  regulations  "  to  which  you  evidently  refer  are  found  In  Articles  of 
War  119,  while  your  observation  of  the  effect  that  there  is  "but  one  Army 
of  the  United  States  "  doubtless  contemplates  the  provisions  of  General  Orders. 
No.  73,  War  Department,  1918. 

3.  This  last-mentioned  order  has  not  made  any  change  In  the  existing  Mili- 
tary Establishment  beyond  that  which  was  found  to  be  necessary  in  order  to 
bring  about  homogeneity  of  action,  function,  and  purpose  during  the  present 
emergency.     (Ops.  J.  A.  G.  210.3,  Aug.  19,  1918.) 

4.  The  order  is  not  in  conflict  with,  or  amendatory  of,  Articles  of  War  119, 
and  the  provisions  of  that  article  still  obtain  In  their  entirety. 
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BANK:  Transfer. 

A  soldier  holding  the  grade  of  master  signal  electrician  in  the  Chemical 
Warfare  Service,  was  ordered  to  be  transferred  to  the  Ordnance  Department 
"  in  his  present  grade."  There  is  no  grade  in  the  Ordnance  Department  corre- 
sponding with  "  master  signal  electrician  "  in  the  service  from  which  he  was 
transferred,  and  it  is  therefore  held  that  he  is  a  private  in  the  Ordnance  De- 
partment, under  Army  Regulations  27G.  ; 

220.7. 

War  Department,  J.  A.  G.  O.,  October  9,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement  The  Adjutant  General  requests  the  opinion 
of  this  office  as  to  what  rank  in  the  Ordnance  Department  Master  Signal  Elec- 
trician C.  C.  Shoemaker  is  to  hold  upon  transfer  to  the  Ordnance  Department 
from  the  191st  Aero  Squadron. 

2.  Special  Orders,  No.  16,  Headquarters,  Second  Provisional  Wing,  Park 
Place,  Houston,  Tex.,  attempted  to  transfer  Master  Signal  Electrician  C.  0. 
Shoemaker  of  the  191st  Aero  Squadron  from  the  Chemical  Warfare  Service 
to  the  Ordnance  Department  in  his  present  grade. 

3.  There  is  no  grade  in  the  Ordnance  Department  corresponding  to  Master 
Signal  Electrician  in  the  Chemical  Warfare  Service,  therefore  the  words  "  in 
his  present  grade"  in  the  special  order  are  without  effect.  It  is  the  view  of 
this  office  that  Shoemaker  is  a  private  in  the  Ordnance  Department  under  the 
provisions  of  Army  Regulations  276,  but  may  be  promoted  to  the  grade  ojC 
sergeant  or  appointed  an  Ordnance  sergeant  if  deemed  advisable. 


UNIFORMS:  Home  Guards  and  State  Police. 

Bulletin  No.  47,  War  Department,  1918,  prescribes  the  distinctive  roarka 
and  insignia  to  be  worn  In  the  case  of  home  guards.  State  police,  etc.,  where 
the  prescribed  uniforms  are  similar  to  those  prescribed  for  the  Army,  Navy, 
or  Marine  Corps.  When  these  distinctive  marks  and  insignia  are  used  in  such 
organizations,  the  uniforms  are  not  in  violation  of  section  125,  national  defense 
act  (39  Stat.  166,  216).  The  final  decision  as  to  infraction  of  this  section  iu 
any  case  can  be  made  only  by  a  competent  criminal  court. 

421. 

War  Department,  J.  A.  G.  O.,  October  9,  1918.~-To  The  Adjutant  General. 

1.  This  office  is  asked  for  an  opinion  as  to  whether  the  uniforms  worn  by  the 
Nashville  Volunteer  Police  are  in  violatiou  of  the  section  125,  national-defense 
act  (39  Stat.  166,  216). 

2.  The  uniforms  in  question  are  described  in  the  attached  letter  from  the  Hon. 
Lee  Douglas,  United  States  attorney,  middle  district  of  Tennessee,  as  follows: 

•'  Khaki  trousers,  leggins,  blouse,  and  campaign  hat.  The  hat  cords  for  pri- 
vates and  noncommissioned  officers  are  the  red,  white,  and  blue  cords,  witli  blue 
acorn ;  those  for  the  commissioned  officers  being  gold  and  black  cords,  with  red, 
white,  and  blue  acorns. 

*•  The  collar  insignia  for  both  officers  and  privates  is  a  brass  *  N.  P.  V.*  (Nash- 
ville Volunteer  Police),  to  be  worn  on  the  right  side,  and  the  number  *  1,'  *  2,'  or 
whatever  the  company  may  be  of  which  the  respective  man  is  a  member.  The 
rank  Insignia  for  officers  Is  the  same  as  that  used  for  cadet  officers,  being  round 
silver  buttons.  The  chevrons  of  noncommissioned  officers  are  worn  on  the  right 
sleeve,  the  design  being  the  same  as  ihose  used  In  the  Army,  except  that  they 
are  blue  instead  of  as  the  regulation  chevron.  On  the  left  sleeve  is  worn  a  2- 
inch  brassard  of  gray,  and  on  the  left  breast  blouse  pocket  flap  is  worn  the 
badge  of  the  Nashville  Volunteer  Police  Force,  a  silver  star." 

3.  Bulletin  No.  47,  War  Department,  1918,  reads  as  follows : 

"  *  ♦  ♦  That  where  such  prescribed  uniforms  are  similar  to  the  uniforms 
legally  prescribe<l  for  the  United  States  Army,  Navy,  or  Marine  Corps,  distinc- 
tive marks  and  insignia  shall  be  worn  as  a  part  thereof  as  herein  prescribed. 

"2.  Distinctive  marks  and  insignia  are  prescribed  as  follows: 


It 


(c)  For  Home  Guards,  State  police,  constabulary,  defense  leagues,  etc.: 
(1)  Half  brassard:  Two  inches  wide,  plain  cadet  gray  felt,  across  and  out- 
side left  arm  from  seam  to  seam  midway  between  elbow  and  shoulder,  to  be 
sewed  on  overcoat,  blouse  and  shirt  when  worn  without  blouse. 
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"(2)  Collar  ornaments,  bronze:  Any  selected  by  the  State,  except  disks  re- 
sembling those  used  by  the  Regular  Army  in  size,  shape,  or  device,  or  those  used 
by  the  United  States  Navy  or  Marine  Corps, 

**  (8)  Sleeve  braid:  Any  color,  except  those  prescribed  for  Regular  Army, 
Navy,  or  Marine  Corps,  viz,  brown,  gold,  yellow,  or  black. 

"  (4)  For  distinctive  cap  or  hat  device,  the  coat  of  arms  of  the  State  or  any 
other  device  except  the  coat  of  arms  of  the  United  States  worn  by  the  United 
States  Army,  and  the  cap  devices  used  by  the  United  States  Navy  and  Marine 
Corps. 

"  3.  Chevrons,  indicating  noncommissioned  officer  grades,  will  be  worn  on  the 
right  sleeve." 

4.  It  is  therefore  the  opinion  of  this  office  that  the  uniform  of  the  Nashville 
Volunteer  Police,  as  described  by  Mr.  Douglas,  comes  within  the  authority 
granted  to  Home  Guards  and  State  police. 

5.  It  should  be  noted,  however,  that  Bulletin  No.  47,  War  Department,  1918, 
states  that  the  Latlonal-defense  act  "  is  a  penal  statute,  and  the  final  decision  as 
to  its  infraction  in  any  case  can  be  made  only  by  a  competent  criminal  court." 


ADMIBALTY:  General  Average  Bond  Required  of  the  United  States. 

Automobiles  belonging  to  the  United  States  were  on  board  a  steamer  when 
it  became  necessary  to  damage  a  part  of  the  cargo  in  order  to  put  out  a  fire 
which  had  broken  out  in  the  hold.  The  owners  appointed  general  average  ad- 
justers, who  have  asked  that  the  United  States,  in  taking  iwssession  of  its 
goods,  shall  execute  the  usual  general  average  bond  and  also  make  a  cash 
deposit  amounting  to  20  per  cent  of  the  estimated  value  of  the  shipments.  As 
to  cargo  owners  other  than  the  United  States,  the  requirement  of  security  or 
deposit  Is  regular.  (United  States  v.  Wilder,  3  Sumn.  308;  Fed.  Cas.  No.  16694; 
The  Siren,  7  Wall,  152,  160.)  This' requirement  is  applicable  to  goods  of  the 
Government  even  in  time  of  war,  when  the  goods  have  only  an  indirect  relation 
to  carrying  on  the  war.  (The  Davis,  10  Wall.  15;  Fed.  Cas.  No.  12939;  6 
Blatchf.  138.)  The  right  of  the  carrier  thus  to  detain  goods  of  the  United 
States  would  probably  not  be  extended  so  as  to  permit  the  detention  of 
nuiterlal  and  supplies  directly  necessary  for  the  maintenance  and  supplying 
of  the  Army  and  Navy  in  time  of  war.  In  this  case  it  would  be  proper  for  the 
Government  to  execute  a  bond  as  a  condition  to  obtaining  delivery  of  the  goqda. 
The  bond  should  be  executed  by  the  official  who,  on  behalf  of  the  Government, 
acts  as  consignee  of  the  merchandise,  in  this  case  the  regional  constructing 
quartermaster;  any  disbursements  would  be  made  from  the  transportation 
fund.  In  this  case  it  appears  that  the  goods  were  delivered  to  the  United 
States.  If  this  delivery  were  unconditional,  the  lien  of  the  carrier  would  be 
lost  and  no  bond  or  deposit  need  be  made.  It  appears,  howe\'er,  that  there  was 
an  expressed  or  implied  promise  on  the  part  of  the  regional  constructing  quar-- 
termaster  to  give  such  security  as  the  carrier  might  legally  have  exacted.  Under 
these  circumstances  the  lien  exists,  notwithstanding  dellvei-y  {Uuth  v.  Lamport, 
16  Q.  B.  D.  735;  Wellman  v.  Morse,  76  Fed.  573).  It  is  questionable  whether 
a  cash  deposit  can  be  required  if  sufficient  security  is  given,  and  in  this  case  It 
appears  unreasonable  to  exact  cash  deposit  and  security  from  the  United  States 
Government. 

168.  OCTOBEB  10,  1918. 

From :  Judge  Advocate  General  of  the  Army. 
To :  Chief  of  Construction  Division,  Quartermaster  Corps. 
Subject:  Execution  of  general  average  bond. 

1.  The  opinion  of  this  office  Is  desired  as  to  whether  a  general  average  bond 
should  be  executed  on  behalf  of  the  United  States  In  order  to  secure  the  release 
of  four  automobiles  shipped  by  the  constructing  quartermaster  at  Camp  Las 
Casas,  P.  R.,  August  29,  1918,  by  the  steamer  Brazos,  consigned  to  the  regional 
constructing  quartermaster  at  New  York,  and  whether  a  general  average  de- 
posit should  be  made.  Also  in  case  an  affirmative  answer  be  given,  what 
official  should  sign  the  bond  and  out  of  what  fund  the  money  for  the  deposit 
should  be  taken  or  the  general  average  contribution  paid. 

2.  The  automobiles  in  question  were  owned  by  the  United  States  and  were 
In  course  of  transportation  by  the  New  York  &  Porto  Rico  Steam.ship  Co. 
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as  carrier  on  a  private  merchant  vessel.  The  general-average  act  consisted  of 
the  voluntary  use  of  steam  and  water  in  putting  out  fire  vi^hich  had  broken  out 
in  hold  No.  3  of  the  Brazos  about  September  2,  1918..  Messrs.  Mather  &  Co., 
who  have  been  appointed  by  the  shipowners  as  general  average  adjusters,  have 
aslied  not  only  the  execution  of  the  usual  general  average  bond,  but  also  a  cash 
deposit  amounting  to  20  per  cent  of  the  estimated  value  of  the  shipments. 

3.  Assuming  that  the  measures  talcen  to  put  out  the  fire  were  acts  of  the 
master  and  crew  of  the  Brazos,  a  proper  case  of  general  average  is  established 
and  a  maritime  Hen  has  resulted  therefrom  affecting  merchandise  on  board  the 
steamer;  not  only  merchandise  of  private  individuals,  but  also  merchandise 
owned  by  the  United  States  Government.  No  cargo  owner  is  entitled  to  claim 
his  cargo  from  the  carrier  without  paying  his  proper  contribution  In  general 
average  or  giving  due  security  therefor.  (United  States  v.  Wilder,  3  Sumn. 
308,  Fed.  Cas.  No.  1GG94;  The  Siren,  7  Wall  162,  160.)  While  the  right  of  the 
carrier  to  detain  goods  of  the  United  States  under  a  maritime  lien  would  prob- 
ably not  be  extended  so  as  to  permit  the  detention  of  materials  and  supplies 
directly  necessary  for  the  maintenance  and  supplying  of  the  Army  and  Navy 
in  time  of  war,  it  is  the  opinion  of  this  office  that  the  carrier  may  detain  the 
goods  of  the  Government  even  in  time  of  war  pursuant  to  a  maritime  lien,  in 
cases  in  which  the  goods  in  question  have  only  an  indirect  relation  to  the 
measures  necessary  for  the  carrying  on  of  the  war.  In  The  Davis  (10  Wall. 
15,  Fed.  Cas.  No.  12939,  6  Blatchf.  138).  salvors  were  adjudged  entitled 
to  enforce  a  salvage  Hen  on  cotton  owned  by  the  Government  and  shipped 
in  1865 ;  and  the  courts  did  not  pause  to  Inquire  whether  war  was  pending  at 
the  time  In  question  or  what  connection  may  have  existed  between  the  ship- 
ment and  the  carrying  on  of  the  war.  It  follows  from  these  views  that  it  is 
proper  for  the  Government  to  cause  a  general  average  bond  to  be  executed  as 
a  condition  to  obtaining  delivery  of  the  goods.  The  proper  officer  to  execute 
such  bond,  In  the  opinion  of  this  office,  would  be  the  official  who,  on  behalf  of 
the  Government,  acts  as  consignee  of  th^  merchandise,  in  this  case  the  regional 
constructing  quartermaster;  and  the  proper  fund  out  of  which  to  pay  the 
deposit  necessary  for  the  purpose  of  security  or  to  pay  a  contribution  in  general 
average  would  be  the  transportation  fund. 

4.  It  appears  from  the  papers  that  the  four  automobiles  In  question  have 
already  been  delivered  to  the  regional  constructing  quartermaster.  If  this  was 
an  unconditional  delivery,  the  lien  of  the  carrier  has  been  lost,  and  no  bond 
need  be  executed  or  deposit  made.  Enough  appears  from  the  papers,  however. 
In  the  Opinion  of  this  office,  to  indicate  that  the  delivery  was  not  unconditional, 
but  that  there  was  an  express  or  Implied  promise  on  the  part  of  the  regional 
constructing  quartermaster  to  give  such  security  as  the  carrier  might 
legally  have  executed  as  a  condition  to  the  making  of  delivery.  Under  these 
circumstances  the  lien  for  contribution  in  general  average  exists,  notwith- 
standing delivery.  {Wellman  v.  Morse,  76  Fed.  573.)  It  is,  nevertheless,  the 
opinion  of  this  office  that  a  cash  deposit  should  not  be  exacted  from  the  Gov- 
ernment of  the  United  States.  The  right  of  the  carrier  to  retain  the  goods  until 
Its  proper  contribution  in  general  average  has  been  paid  or  tendered  has  been 
often  declared  by  the  courts,  and  this  rule  may  be  deemed  to  be  still  in  force ; 
although  a  marked  tendency  may  be  noticed  to  discard  it  in  favor  of  a  rule 
which,  rather  than  subject  merchandise  to  the  prolonged  detention  usually 
incident  to  awaiting  an  adjustment  of  general  average,  would  entitle  the  con- 
signee to  delivery  of  his  goods,  notwithstanding  the  carrier's  lieu  for  general 
average  contribution,  provided  the  consignee  should  tender  reasonable  and 
sufficient  security  to  pay  his  contribution.  At  all  events,  there  is  no  doubt  that 
the  courts  at  the  present  time  seize  upon  a  slight  circumstance  as  committing 
the  carrier  to  a  waiver  of  his  strict  right  In  the  premises  and  as  consenting  to 
the  substitution  of  reasonable  security  in  place  of  holding  the  goods  imtil  the 
contrlbutary  amount  can  be  ascertained  and  paid.  The  average  bond  proposed 
by  the  shipowner's  agents  in  the  present  case  would,  In  the  opinion  of  this 
office,  constitute  such  a  waiver.  Under  these  circumstances  all  that  the  car- 
rier can  exact  is  security  that  is  reasonable.  The  reasonableness  would  be  de- 
termined, not  by  the  carrier  himself,  but  by  the  court.  (Huth  v.  Lamport,  16 
Q.  B.  D.  735;  Wellman  v.  Morse,  76  Fed.  573,  578,  579.)  A  text  writer  of  high 
standing  has  denied  the  proposition  that  the  carrier,  as  a  part  of  the  reason- 
able security  to  which  he  Is  entitled,  may  exact  a  cash  deposit  (Congdon,  Gen- 
eral Average,  p.  144).  Whether,  in  general,  this  author  has  not  stated  the 
rights  of  the  carrier  somewhat  too  unfavorably  to  the  latter  may  be  doubted ; 
but  In  any  event,  it  is  the  opinion  of  this  office  that  It  would  not  be  reasonable 
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to  exact  a  cash  d^osit  as  security  from  the  United  States  Government,  since 
a,  court  would  not  permit  Itself  to  assume  that  a  carrier,  relying  upon  the 
credit  of  the  United  States,  was  assuming  the  slightest  risk.  On  the  other 
hand,  the  making  of  such  a  deposit  might  be  an  unfortunate  precedent.  In 
other  cases  the  financial  standing  of  the  shipowner  might  be  more  questionable 
than  is  that  of  the  New  York  &  Porto  Rico  Co.,  and  there  might  be  difficulty  in 
recovering  such  part  of  the  sum  deposited  as  should  turn  out  not  to  be  needed  for 
the  payment  of  the  contribution.  It  is  uncertain,  to  say  the  least,  whether  the 
maker  of  such  a  deposit  is  entitled  to  a  maritime  lien  as  security  for  the  re- 
turn of  the  part  not  needed;  indeed  the  trend  of  the  decisions  Is  unfavorable 
to  an  extension  of  maritime  liens.     (The  Saturnus,  250  Fed.  407,  414.) 


CONTBAGTS:  Supplies  Seserred  by  a  Packer  for  the  Army;  Basis  of  Com- 
pensation. 

Where  a  packer  is  directed  by  the  Food  Administrator  to  reserve  for  the  Army 
a  certain  portion  of  his  pack,  and  subsequently  delivers  it  to  the  Quartermaster 
for  the  Army,  the  packer  should  be  compensated  on  the  same  basis  as  if  a  requi- 
sition order  had  been  received,  and  the  goods  seized  thereon.  Although  there 
is  no  actual  compulsion,  the  packer  obeys  the  direction  of  the  Food  Administra- 
tor because  he  knows  that  the  food  can  be  requisitioned. 

430.2.  OCTOBEB  10,  1918. 

NAYY:  Beeruiting  Begulations;  Declarant  Alien. 

Under  the  Navy  recruiting  regulations,  even  declarant  aliens  are  not  per- 
mitted to  enlist  in  the  Navy;  nothing  in  the  Selective  Service  Regulations 
(P.  M.  G.  O.  Form  999  A)  confiicts  with  this  rule. 

OCTOBEB  10,  1918. 

014.32. 

Your  letter  concerns  a  Canadian,  who  took  out  his  first  natur^ilization  papers 
several  years  ago,  but  is  not  eligible  to  file  application  for  second  papers  be- 
cause of  recently  having  changed  his  place  of  residence  to  Kansas,  and  who, 
having  registered  in  the  June,  1917,  registration,  now  desires  to  enlist  in  the 
Navy,  but  has  been  Informed  that  under  the  naval  rules  he  Is  not  eligible  to  do 
so.  You  request  advice  as  to  whether  or  not  a  Canadian  declarant  is  entitled 
to  enlistment  in  the  Navy,  and  you  direct  attention  to  the  matter  in  order 
that  what  you  regard  as  an  apparent  injustice  may  be  rectified. 

Under  the  Navy  recruiting  regulations  a  Canadian  declarant  Is  not  entitled 
to  enlist  in  the  Navy,  and  there  is  nothing  in  the  Selective  Service  Regulations 
(P.  M.  G.  O.  Form  999A)  which  in  any  way  conflicts  with  this  rule.  The  Navy 
rule,  although  not  fixed  by  statute,  Is  firmly  established,  for  reasons  which  the 
Navy  considers  to  be  for  the  best  interests  of  the  United  States ;  and  this  office 
is  informed  that  no  departures  from  it  are  ever  made  or  are  contemplated. 

You  say  that  the  effect  of  this  Is  to  require  a  declarant,  subject  to  the  Cana- 
dian draft  treaty,  to  leave  the  United  States  and  thereby  lose  his  right  of 
(1.  e.,  to  acquire)  citizenship,  or  remain  In  the  United  States  and  be  denied 
the  right  that  Is  accorded  to  "  other  citizens  "  in  reference  to  enlisting  in  the 
Navy.  The  legal  and  practical  difference  between  a  citizen  and  a  declarant  is 
very  great,  and  is  often  considered  as  justifying  the  application  of  different 
rules  to  the  two  different  classes  of  persons. 

It  would  be  Improper  for  this  oflfice  to  discuss  any  suggestion  for  changini? 
tho  rules  of  tlie  Navy ;  but  I  am  returning  your  letter  to  Senator  Curtis  with 
a  copy  of  this  letter.  In  order  that  he  may,  if  he  wishes,  take  the  matter  up 
with  the  Navy  Department. 

PRIYATE  PBOPEBTY:  Use  by  Gorernment;  Legality  of  Possession. 

Where  a  requisition  is  lawfully  Issued  pursuant  to  authority'  vested  in  the 
President  by  section  10,  act  of  August  10,  1917  (40  Stat.  276,  279),  and  served 
upon  the  owner  of  the  building,  and  the  Government  takes  possession  and 
uses  it  for  the  storage  and  distribution  of  clothing  for  the  Army,  the  possession 
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by  the  Government  is  lawful,  although  no  settlement,  based  upon  the  finding 
of  the  special  board  appointed  to  ascertain  and  recommend  a  reasonable  com- 
pensation to  be  paid  by  the  Government,  can  be  reached  with  the  owner  of 
the  building. 

601.  OCTOBEB  10.  1918. 

[Memorandum  for  the  Director  of  Purchase,  Storage  and  TraiBc] 

Subject:  Legality  of  requisition  proceedings. 

1.  The  question  is  whether  certain  requisition  proceedings  for  the  taking 
over  of  the  R.  H.  Macy  Building,  on  Fourteenth  Street,  near  Sixth  Avenue, 
New  York  City,  are  legal  and  sufficient  or,  in  other  words,  whether  the  Govern- 
ment is  in  lawful  possession  of  the  property. 

2.  The  requisition  in  question  was  duly  issued  under  date  of  January  30, 
1918,  pursuant  to  the  authority  vested  ih  the  President  by  section  10,  act  of 
August  10,  1917  (40  Stat.  276,  279),  the  building  being  required  for  the  storage 
and  distribution  therein  of  clothing  for  the  Army.  On  February  7  service  of 
the  requisition  was  had  on  the  owner  of  the  premises  and,  pursuant  to  the 
requisition,  possession  was  taken  of  the  property.  On  February  8,  1918,  a 
special  board  of  three  appraisers  was  appointed  to  ascertain  and  recommend  a 
fair  compensation  for  the  United  States  to  pay  for  the  temporary  use  of  the 
premises;  the  report  of  tlie  board  to  cover  also  the  probable  cost  of  the  re- 
pairs and  improvements  necessary  to  make  the  building  available  for  use  by 
the  Government,  and  recommendation  as  to  the  manner  of  settlement  for  such 
repairs  and  improvements.  Under  date  of  February  28  the  board,  at  its  final 
meeting,  found  that  a  just  compensation  for  the  use  of  this  building  in  the 
condition  it  was  in  at  the  time  it  was  taken  over  by  the  Government  would 
be  Jp20,000  per  annum.  It  recommended  the  payment  of  this  amount  as  rental 
and,  in  addition  thereto,  the  payment  by  the  Government  of  the  cost  of  the 
necessary  repairs  and  alterations,  amounting  to  approximately  $56,000.  It 
appears  that  to  date  no  settlement  has  been  reached  with  the  owner  of  the 
premises. 

3.  As  this  requisition  was  legally  issued  and  served  upon  the  owner  and 
possession  was  taken  thereunder,  it  is  the  opinion  of  this  office  that  the 
Government  is  in  lawful  possession  of  the  premises.  No  good  reason  is  seen 
for  again  requisitioning  the  property  and,  in  fact,  to  do  so  would  amount  to 
a  tacit  acknowledgment  that  the  present  occupation  of  the  Government  is  an 
unauthorized  if  not  an  illegal  occupation.  The  matter  of  settlement  for  the  use 
and  occupation  of  the  premises,  as  recommended  by  the  board  of  appraisers 
appointed  in  this  case  for  that  especial  purpose,  in  no  way  affects  the  legality  of 
the  Government's  possession.  In  this  connection,  however,  attention  is  invited  to 
General  Orders,  No.  30,  War  Department,  1918,  Section  II,  constituting  a  perma- 
nent board  of  appraisers,  and  paragraph  4a  thereof,  which  prescribes  the  duties 
of  the  said  board  to  be.  inter  a/iVi,  to  determine  just  compensation  for  all 
property  of  whatever  kind  taken  over  by  requisition  or  for  the  use,  possession, 
or  occupation  of  any  such  property  which  has  heretofore,  during  the  present 
emergency,  been  thus  taken  over  and  the  determination  of  just  compensation 
for  which  has  not  l>een  concluded  or  is  not  under  consideration  by  a  special 
board  of  assessors. 


CONTBACTS:  Increage  of  Compensation  After  Making  of  Contract. 

A  contract  between  the  United  States  and  a  corporation  provided  that  the 
corporation  was  to  do  certain  work  in  loading  and  discharging  ships.  It 
developed  that  in  the  carrying  out  of  the  contract  it  w-as  necessary  to  work 
overtime  and  to  pay  employees  a  higher  rate  for  such  overtime  work.  The 
contractor  now  asks,  in  addition  to  the  prices  named  in  the  contract,  an  addi- 
tional amount  equal  to  the  difference  between  the  regular  pay  of  his  employees 
and  their  overtime  pay.  Since  there  is  nothing  to  Indicate  that  there  was  any 
mistake  in  the  making  of  the  contract,  the  contractor  can  not  be  paid  any  sum 
in  excess  of  the  amount  stated  in  the  contract.  (20  Comp.  Dec.  304;  25  Comp. 
Dec.  39.)  Nor  would  any  supplemental  contract  be  recognized,  which  w^ould 
require  the  Government  to  pay  an  additional  sum.    (24  Comp.  Dec.  48,  49.) 
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248.4. 

War  Department,  J.  A.  G.  O.,  October  11,  1918.— To  Office  of  the  Embarkation 
Branch,  Storage  and  Traffic  Division  of  the  General  Staff. 

1.  On  July  9,  1918,  the  Atlantic  Coast  Shipping  Co.  (Inc.)  made  a  contract 
with  the  United  States  "for  stevedoring,  loading,  and  discharging  ships  at  Nor- 
folic,  Va.,  and,  when  required  by  party  of  the  first  part,  United  States,  at  New- 
port News,  Va.,  with  consent  of  contractor,"  the  terms  and  conditions  to  b6 
according  to  a  schedule  annexed.  A  question,  upon  which  the  opinion  of  this 
office  is  desired,  grows  out  of  the  claim  of  the  contractor  that  he  should  receive, 
in  addition  to  the  amounts  stated  in  the  schedule  of  prices  per  ton  of  cargo 
loaded,  an  amount  equal  to  the  difference  between  the  regular  pay  of  his  em- 
ployees and  their  overtime  pay  in  any  case  when  it  is  necessary  for  him  to  pay 
overtime. 

2.  The  contract  provides,  under  the  heading  of  "  Wage  scale,"  as  follows : 

"  It  is  understood  that  the  quotations  furnished  by  the  party  of  the  second 
part  are  based  on  the  current  wages  authorizetl  and  paid  for  stevedore  labor  on 
the  date  of  this  contract,  and  any  subsequent  increase  or  decrease  in  the  wage 
scale  authorized  by  the  International  Longshoremen's  Association  for  this  class 
of  service  shall  be  paid  to  the  party  of  the  second  part  or  credited  to  the  party 
of  the  first  part,  as  the  case  may  be."  ' 

The  contract  also  provides  "  The  party  of  the  first  part,  United  States,  to  pay 
the  iMirty  of  the  second  part,  contractor,  the  following  prices  for  loading  and  dis- 
charging cargo  per  ton  of  2,000  pounds,"  and  then  follows  a  detailed  list  of 
prices  for  many  different  kinds  of  cargo.  There  is  also  found  in  the  contract 
under  the  heading  of  '*  Steve<lore  labor  rate  "  a  statement  of  the  amount  to  pay 
for  men  and  foremen  for  regular  hours,  day  and  night  time,  and  for  '*  overtime 
labor." 

3.  As  viewed  by  this  office  under  the  terms  of  the  contract  the  contractor  la 
not  entitled  to  any  sum  in  addition  to  the  amounts  stated  therein.  This  office  Is 
also  of  the  opinion  that  no  supplementary  contract  can  legally  be  made.  It  is 
8tate<l  in  the  papei-s  that  the  contracting  officer  admits  that  it  was  intended  to 
make  such  allowance  as  the  contractor  claims  when  the  contract  was  drawn. 
There  is  nothing  in  the  contract  itself  to  suggest  that  there  was  any  mutual 
mistake  of  tiie  parties  when  it  was  made,  and  the  provisions  of  tlie  contract 
api)ear  to  negative  such  intent.  When  parties  reduce  a  proposal  to  writing 
they  are,  in  the  absence  of  very  conclusive  evidence  to  the  contrary,  to  be  taken 
as  meaning  what  they  say.  (20  Comp.  Dec.  304,  25  Comp.  Dec.  39.)  It  is  also 
well  establishe<l  that  a  Government  officer  can  make  no  contract  that  will  involve 
the  (Government  in  the  payment  of  any  sum  in  excess  of  that  which  may  be 
legally  exacted.     (24  Comp.  Dec.  48,  49.) 

4.  This  office  Is  of  the  opinion  that  the  contractor  can  not  be  paid  any  sum  in 
addition  to  the  amounts  stated  in  the  schedule  for  performing  the  work,  and 
that  the  papers  furnish  no  basis  for  a  supplementary  contract. 


CONTRACTS:  Time  When  Title  Passes  Under  Cost-Plus  Contraet 

X'nder  contract  with  the  United  States,  a  corporation  manufactures  transmls- 
slons  for  automobiles,  on  a  basis  of  cost  plus  a  fixed  profit  of  $25  for  each 
transmission  delivered  and  accepted,  payment  to  be  made  upon  delivery  and 
acceptance  of  transmissions,  and  the  amount  of  such  payments  to  be  the  esti- 
mate<l  cost  of  transmissions  at  the  time  .same  were  delivered.  When  all  have 
been  delivered,  a  final  adjustment  is  to  be  made,  to  secure  for  the  manufacturer 
his  entire  compensation.  Materials  directly  used  in  manufacturing,  as  soon  as 
delivered  at  the  plant,  are  carefully  inspected,  accepted  by  the  officers  of  the 
insi)ection  division  of  the  Ordnance  Department,  and  separated  from  the  mate- 
rial which  the  contractor  employs  on  other  contracts.  The  contract  provides  that 
all  property  paid  for  by  the  United  States  shall  upon  such  payment  become  the 
I'roi>erty  of  the  United  States.  Title  does  not  vest  in  the  United  States  until 
the  finished  product  has  been  paid  for.  The  separation  of  the  materials  does  not 
cause  title  to  pass  before  they  have  been  manufactured  into  a  finished  pnaluct, 
and  these  materials  are  insurable  by  the  contractor. 

1(50. 

War  Department,  J.  A.  G.  O.,  October  11,  1918.— To  The  Adjutant  General. 

1.  The  question  upon  which  the  opinion  of  this  office  is  requeste<l  is ;  When 
does  title  to  raw  materials  purchased  and  paid  for  by  the  contractor  under  a 
••cost-plus"  contract  pass  to  th'fe  United  States  under  a  contract  between  the 
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war,  which  forbids  a  sentence  of  flogging  as  a  punishment  for  'crime ;  but  it  Is 
an  improper  method  of  discipline,  and  is  an  illegal  assault  on  the  soldier. 

250.1.  October  11,  1918. 

[Memorandum  for  the  Third  Assistant  Secretary  of  War.] 

Subject :  Assault  on  Soldier  by  Noncommissioned  Officers. 

1.  By  the  papers  in  reference  is  submitted  the  question,  whether  "  flogging  " 
is  allowed  in  the  Army  as  a  punishment  for  a  soldier  who  stayed  out  late  at 
night,  and  was- beaten  by  his  noncommissioned  officers. 

2.  It  is  further  disclosed  that  the  flogging  complained  of  was  inflicted  during 
an  assault  committed  upon  the  soldier  In  question,  by  certain  noncommissioned 
officers  of  his  company,  who  apparently  took  the  law  In  their  own  hands.  In- 
deed it  is  clear  it  was  not  inflicted  pursuant  to  any  judgment  or  order  of  a 
duly  constituted .  legal  tribunal  or  authority  authorized  to  exercise  criminal 
and  penal  jurisdiction.  Obviously  such  "flogging"  was  not  in  the  execution 
of  any  legal  sentence,  judgment,  or  order  over  which  the  military  authorities 
had  assumed  any  control. 

As  a  punishment  "flogging"  is  forbidden  by  the  forty-flrst  article  of  war, 
but  clearly  this  prohibition  relates  to  the  orderly  procedure  of  military  juris- 
diction and  prevents  the  rendition  of  a  sentence  In  the  form  of  "  flogging  "  as  a 
punishment  for  crime.  Manifestly  the  forty-first  article  of  war  has  no  applica- 
tion to  such  conduct  as  the  facts  here  indicate. 

3.  The  categorical  question,  however,  "Is  flogging  in  the  Army  allowed?"  is 
therefore  answered  in  the  negative. 


BESEBTION:  Alien  Deserter  Escapiiiir  to  Mexico. 

On  February  6,  1918,  a  declarant  alien  enlisted  in  the  Medical  Reserve  Corps 
and  about  six  months  thereafter  was  called  to  active  service  and  ordered  to  a 
camp.  Correspondence  with  the  soldier's  attorney  shows  that  the  soldier.  In- 
stead of  complying  with  the  order,  went  either  to  Mexico  City  or  to  his  home 
in  Merida,  Yucatan;  the  attorney  also  states  that  the  soldier  thought  he  was 
merely  enrolling  and  would  be  permitted  to  complete  his  medical  studies  be- 
fore being  called.  The  soldier  is  in  the  status  of  a  deserter,  and  it  Is  recom- 
mended that  he  be  "  dropped  as  a  deserter  "  Inasmuch  as  the  absence  of  inter- 
national convention  prevents  his  being  arrested  on  Mexican  soil. 

251. 

War  Department,  J.  A.  O.  O.,  October  11,  1918.— To  The  Adjutant  General. 

1.  The  Adjutant  General  submits  for  remark  whether  Pvt.  M.,  a  member  of 
the  Medical  Enlisted  Reserve  Corps,  "  should  be  dropped  as  a  deserter." 

2.  The  papers  disclose  that  Pvt.  M.,  on  March  20,  1916,  declared  his  intention 
of  becoming  a  citizen  of  the  United  States,  and  that  on  February  6,  1918,  he  en- 
listed in  the  Medical  Enlisted  Reserve  Corps.  On  September  21,  1918,  The 
Adjutant  General  of  the  Army  directed  the  department  commander  to  order 
Pvt.  M.  to  active  service  and  to  send  him  to  Fort  Oglethorpe  to  report  to  the 
commanding  officer  for  duty.  On  September  24  orders  were  issued  from  head- 
quarters of  the  Eastern  Department  directing  Pvt.  M.  to  proceed  to  Fort  Ogle- 
thorpe. 

M.,  however.  In  lieu  of  reporting  at  Fort  Oglethorpe  as  ordered,  proceeded 
either  to  Mexico  City,  Mexico,  or  to  his  home  In  the  city  of  Merida,  Yucatan. 
Correspondence  passing  between  his  attorney  and  headquarters  Eastern  De- 
partment indicates  that  M.  proceeded  to  Mexico  City  or  to  his  home  In  Merida, 
Yucatan,  with  the  view  of  avoiding  compliance  with  the  order.  His  attorney 
explained  his  client's  action  by  the  statement  that  M.  enlisted  under  a  misap- 
prehension, believing  at  the  time  that  he  was  merely  enrolling  and  was  to 
continue  his  studies  in  a  medical  college  with  the  view  of  enabling  him  to  pass 
his  college  examination,  which  was  a  prerequisite  to  enlistment  in  this  corps. 

3.  M.'s  attorney,  prior  to  his  communication  to  the  headquarters  Eastern 
Department  in  his  client's  behalf  communicated  by  letter,  under  date  of  Septem- 
ber 26,  1918,  with  Col.  William  Stevenson,  Medical  Corps,  headquarters  Eastern 
Department,  requesting  that  for  the  present  no  stepis  be  taken  against  M.,  pend- 
ing the  absence  of  the  Secretary  of  War, 
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4.  It  is  apparent  that  M.  is  in  the  status  of  a  deserter  and  when  apprehended 
may  be  tried  and  punished  for  his  offense.  Whether  or  not  be  should  be 
"  dropped  for  desertion  "  presents  administrative  considerations,  but  in  view 
of  the  fact  that  a  deserter  from  our  Army  can  not,  in  the  absence  of  any  inter- 
national convention  allowing  it,  legally  be  arrested,  as  such,  in  Mexico  or  In 
Yucatan  and  brought  to  this  country  (Dig.  Ops.  J.  A.  G.,  1912,  p.  401,  IV  B), 
and  that  M.  is  evidently  disposed  to  remain  In  either  one  of  these  States,  unless 
the. action  of  the  Secretary  of  War  should  be  favorable  to  his  contention,  it  Is 
recommended  that  he  be  "  dropped  as  a  deserter." 


PAT  AND  ALLOWANCES:  Allowances  Baring  Sickness  Dae  to  Miseondact 

Where  an  enlisted  man,  in  receipt  of  commutation  of  quarters  at  his  regular 
station,  Is  absent  from  duty  by  reason  of  sickness  due  to  his  own  misconduct, 
his  pay  is  suspended  for  the  time  he  Is  absent,  under  the  act  of  April  27  1914 
(38  Stat.  351,  353,  354)  ;  but  this  statute  does  not  apply  to  his  allowance.  A  for- 
feiture of  pay,  either  by  sentence  of  court-martial  or  by  operation  of  law,  does 
not  forfeit  allowance.  The  soldier  in  question  does  not  lose  his  riglit  to  com- 
mutation when  absent  from  duty  under  the  circumstances  described. 

246.81.  October  11,  1918. 


PAY  AND  ALLOWANCES:  Date  From  Which  Pay  Commences. 

Where  a  candidate  graduated  from  an  officer's  training  camp  and  was  ap- 
pointed in  June,  1918,  with  rank  from  June  1,  1918,  but  was  not  notified  of  his 
appointment  until  September  14,  1918,  on  which  date  he  accepted  it,  his  pay 
begins  with  the  date  of  tiie  acceptance  of  his  commission,  as  provided  in  Army 
Regulations  1260. 

241.1. 

War  Department,  J.  A.  G.  O.,  October  11,  1918. — To  Second  Lieut.  James  K. 
Lawton,  Infantry,  Unlte<l  States  Army. 

1.  You  reciuest  information  as  to  whether  or  not  you  are  entitled  to  pay  as  an 
officer  of  the  Army  from  June  1,  1918,  to  September  14,  1918.  You  state  tliat 
you  were  not  notified  of  your  appointment  until  September  14,  1918,  on  which 
date  you  accepted  your  appointment ;  that  the  class  with  which  you  graduated, 
**  the  third  officers*  training  camp,  ♦  ♦  ♦  were  all  commissioned  during  the 
month  of  June,  1918,  with  pay  and  rank  commencing  June  1,  1918";  and  that 
the  failure  to  notify  you  of  your  apiwlntment  resulted  in  your  losing  three 
and  a  half  months*  pay. 

2.  Your  case  Is  governed  by  Army  Regulations  1260,  which  provides  that — 
"A  person  appointed  to  the  Army,  or  receiving  an  appointment  to  a  new  office 

therein,  is  entitled  to  pay  from  the  date  of  acceptance  only.    ♦    *     ♦  " 

The  fact  that  your  commission  gives  you  rank  from  June  1,  1918,  is  imma- 
terial. Your  pay  only  begins  with  the  date  of  acceptance  of  your  commission, 
as  you  were  not  vested  with  a  military  status  as  an  officer  prior  to  that  date. 

3.  Your  attention  is  called  to  Army  Regulations  788,  which  provides  that 
applications  for  the  opinion  of  this  office  should  be  addressed  to  The  Adjutant 
General. 


PAY  AND  ALLOWANCES:  Mlieage;  Travel  Without  Troops. 

A  transfer  of  cadets  from  the  School  of  Military  Aeronautics,  Cambridge, 
Mass.,  to  the  School  of  Military  Aeronautics,  Cornell  University,  Ithaca,  N.  Y., 
for  the  purpose  of  further  instruction,  was  a  movement  of  troops  within  the 
meaning  of  Army  Regulations  1281;  and  the  two  officers  traveling  with  the 
cadets  from  Cambridge  to  Ithaca  were  not  entitled  to  mileage.  For  the  return 
tri]),  if  miaccompanied  by  troops,  they  would  be  entitled  to  mileage.  The 
earlier  opinion  (Ops.  J.  A.  G.  antCy  p.  20,  Jan.  11,  1918),  as  to  cadets  trans- 
ferred from  one  aeronautic  school  to  another  concerned  the  construction  of 
section  9,  act  of  July  24,  1917  (40  Stat.  243,  246),  and  had  reference  only  to  the 
application  of  the  particular  wording  there  under  construction. 
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245.6. 

War  Department,  J.  A.  G.  C,  October  11,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  desired  by  the  Quartermaster  General  whether 
two  officers  who  accompanied  cadets  transferred  from  the  School  of  Military 
Aeronautics,  Cambridge,  Mass.,  to  the  School  of  Military  Aeronautics,  Cornell 
University,  Ithaca,  N.  Y.,  in  September,  1918,  are  entitled  to  miieage  for  the 
travel  from  Cambridge  to  Ithaca  and  return. 

2.  It  appears  that  doubt  is  entertained  with  reference  to  this  question  be- 
cause of  the  opinion  of  this  office  of  January  11, 1918,  in  which  it  was  held  that 
cadets  transferred  from  one  flying  school  to  another  for  purposes  of  Instruction 
should  be  regarded  as  "  not  traveling  with  troops,"  within  the  meaning  of  the 
provision  in  section  9,  act  of  July  24,  1917  (40  Stat.  243,  246),  providing  for  the 
payment  of  traveling  and  other  expenses  of  officers  and  enlisted  men  in  the 
Aviation  Section.  The  conclusion  of  this  office  in  that  case  has  no  bearing 
upon  the  question  of  the  right  of  an  officer  to  mileage,  which  depends  upon 
whether  he  travels  with  troops  or  not,  within  the  meaning  of  Army  Regulations 
1281.  The  opinion  only  had  reference  to  the  question  of  the  application  of  the 
appropriation  then  under  consideration.  AVhether  an  officer  is  entitled  to 
mileage  or  not  depends  upon  the  application  of  Army  Regulations  1281,  and 
in  the  opinion  of  this  office  the  information  furnished  In  the  present  case  indi- 
cates quite  clearly  that  the  transfer  of  the  cadets  was  a  movement  of  troops 
within  the  meaning  of  the  regulation  and  that  the  officers,  having  traveled  with 
troops  from  Cambridge  to  Ithaca,  are  not  entitled  to  mileage  for  that  trip.  For 
the  return  trip,  If  they  were  unaccompanied  by  troops,  they  would  be  entitled 
to  mileage. 

SELEGTITE  DRAFT  ACT:  Reward  Paid  for  Apprehension  of  a  Soldier 
Acensed  of  Desertion  but  Later  Fonnd  to  be  illegally  Inducted. 

A  reward  of  $50  was  paid  upon  the  certificate  of  a  local  draft  board  con- 
forming to  Provost  Marshal  Generals'  Office  Form  1021,  for  the  apprehension 
and  delivery  of  a  soldier,  who  was  certified  by  the  board  to  be  a  wilful  deserter. 
Subsequently  he  was  released  from  service,  because  It  developed  that  his  induc- 
tion was  illegal.  The  subsequent  ascertainment  that  the  induction  was  Illegal 
does  not  impair  the  legality  of  the  payment  of  the  reward. 

251. 

War  Department,  J.  A.  G.  O.,  October  11,  1918.— To  The  Adjutant  General. 

The  question  Is  whether  the  payment  of  a  reward  of  $50  to  the  sheriff  of 
Jackson  County,  Fla.,  by  the  quartermaster  at  Fort  Barrancas,  Fla.,  for  the 
apprehension  and  delivery  of  T.  was  legal.  The  papers  show  that  the  reward 
was  paid  upon  the  certificate  of  a  local  draft  board  for  Jackson  County,  Fla.,  that 
the  registrant  T.  was  a  willful  deserter,  such  certificate  conforming  to  Provost 
Marshal  General's  Office  Form  1021.  It  appears  that  doubt  as  to  the  legality 
of  the  payment  has  arisen  because  T.  has  been  subsequently  released  from 
service  **  on  account  of  being  Illegally  Inducted."  The  papers  do  not  Indicate  In 
what  way  the  Induction  was  Illegal,  but  this  appears  to  he  Immaterial  so  far  as 
concerns  the  legality  of  the  payment  of  the  reward.  If,  as  seems  to  he  the  case, 
the  reward  was  paid  on  the  evidence  furnished  by  the  registrant's  local  board 
In  due  form  that  he  was  a  willful  deserter. 


ALIENS:  Naturalization:  Member  of  Students'  Army  Training  Corps. 

A  member  of  the  Student  Army  Training  Coi-ps  Is  eligible  for  naturalization 
under  subdivision  7,  section  4,  act  of  June  29,  1900  (34  Stat.  596),  added  by 
the  act  of  May  9,  1918  (40  Stat.  542),  which  allows  any  alien  In  the  military 
service  of  the  United  States  during  the  pre.sent  war  to  file  his  petition  for 
naturalization  In  the  most  convenient  court,  and  otherwise  expedites  naturali- 
zation of  persons  In  the  military  service.  A  soldier  desiring  to  take  advantage 
of  the  prlvUges  afforded  by  that  act  should  apply  to  the  United  States  Natural- 
ization Bureau  for  the  necessary  forms  and  detailed  information. 
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014.32.  October  14.  1918. 

[Memorandum  for  the  Third  Asslfltant  Secretary  of  War.] 

Subject:  Naturalization  of  member  of  Students'  Army  Training  Corps. 

1.  Letter  of  F.,  Company  B,  Second  Platoon,  Columbiii  University,  to  Mr. 
F.  P.  Kepi)el,  Assistant  Secretary  of  War,  dated  October  2,  1918,  requests 
advice  as  to  whetlier  the  law  allowing  prompt  naturalization  of  a  declarant 
inducted  Into  the  Army  applies  to  the  Students'  Army  Training  Corps.  Mr. 
F.,  who  would  like  to  become  a  full-fledged  citizen  of  the  United  States  as 
soon  as  possible,  says  that  he  understands  that  the  commandant  of  the  can- 
tonment is  authorized  to  naturalize  a  declarant  in  the  Army. 

2.  In  my  opinion  the  law  which  Mr.  F.  has  In  mind  does  apply  to  the 
Students'  Army  Training  Corps.  Members  of  the  Students*  Army  Training 
Corps  are  men  who  have  enlisted  In  or  entered  the  Armies  of  the  United 
States,  and  I  have  no  doubt  that  the  courts  will  hold  that  they  are  such 
within  the  meaning  of  subdivision  7,  section  4,  naturalization  act  of  May  9,  1918 
(40  Stat.  542),  which  allows  any  alien  sen-ing  in  the  United  States  military 
services  during  the  present  war  to  file  his  petition  for  naturalization  In  the 
most  convenient  court  without  proof  of  residence  in  its  jurisdiction,  provided 
he  appears  with  his  two  witnesses  before  the  appropriate  representative  of 
the  Bureau  of  Naturalization  and  passes  a  certain  preliminary  examination. 
The  statute  provides  that  any  petition  for  naturalization  so  filed  by  such  a 
person  may  be  heard  Immediately. 

3.  Mr.  F.  is  mistaken,  however,  in  supposing  that  the  commandant  of  a 
cantonment  Is  authorized  to  naturalize  any  member  of  the  Army.  Mr.  F.'s 
commanding  officer  will  facilitate  his  naturalization;  but  the  law  contem* 
plates  that  the  Bureau  of  Naturalization  shall  be  In  charge  of  the  procedure 
and  that  only  a  court  may  decree  naturalization. 

4.  Mr.  F.  should  apply  to  the  United  States  Naturalization  Bureau,  No.  5 
Beekman  Street,  New  York  City,  for  the  necessary  blank  forms  and  detailed 
Information  as  to  the  procedure  and  the  times  and  places  for  the  holding  of 
examinations  under  the  statute  mentioned. 


DESERTION:  Arrest  of  Deserter  in  Mexico;  Beward. 

In  the  absence  of  international  convention,  a  deserter  from  the  Army  of  the 
United  States  can  not  l)e  legally  arrested  while  on  the  soil  of  Mexico.  Conse- 
quently, a  reward  for  the  apprehension  of  such  deserter  in  Mexico  can  not 
be  paid. 

251.  October  14»  1918. 

ENLISTMENT:  Evidence  Necessary  to  Establish  Enl.  huent. 

A  soldier  was  tried  by  general  court-martial  for  violation  of  the  fifty-eighth 
article  of  war.  His  enlistment  papers  and  service  record  could  not  be  found 
and  were  not  introduced  in  evidence.  Evidence  of  his  admission  that  he  enlisted 
in  the  United  States  Army  on  or  about  a  certain  date,  together  with  evidence 
of  actual  service  by  him  and  of  his  voluntary  surrender  to  the  military 
authorities,  warrant  a  finding  by  the  court-martial  that  he  had  enlisted. 

342. 

October  14,  1918. 
From :  The  Judge  Advocate  General  of  the  Army. 
To :  Judge  Advocate,  General  Court-martial. 
Subject:  Opinion  as  to  sufficiency  of  evidence  to  establish  enlistment. 

1.  You  Inquire  as  to  the  evidence  sufficient  to  establish  enlistment  under 
the  following  state  of  facts: 

Pvt.  M.  is  being  held  for  trial  by  general  court-martial  for  violation  of 
the  fifty-eighth  article  of  war.  His  enlistment  papers  and  service  record 
are  nowhere  to  be  found,  but  M.  admits  that  on  or  about  October  21,  1917,  he 
went  to  a  recruiting  station  located  at  28  Washington  Street,  Newport  News, 
Va.,  and  that  he  enlisted  there  and  his  papers  were  made  out  and  delivere<l 
to  some  officer  of  the  United  States  Army.    The  papers  herewith  also  disclose 
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tli«nt  M.  was  in  actual  service  from  about  October  21,  1917,  until  December  22, 
1917,  when  he  either  deserted  or  went  absent  without  leave.  January  3;  1918, 
he  voluntarily  surrendered  himself  to  the  military  authorities  ii\  charge  of 
the  Unite<l  States  recruiting  station  at  Philadelphia. 

When  Pvt  M.  was  brought  to  trial,  charged  with  the  violation  of  the  fifty- 
eighth  article  of  war,  his  counsel  raised  the  objection  that  there  was  no  evi- 
dence showing  that  he  had  enlisted  in  the  Army,  and,  therefore  contended 
that  he  was  not  subject  to  military  jurisdiction. 

2.  It  Is  the  opinion  of  this  office  that  e\idence  of  his  admission  or  ad- 
missions that  he  enlisted  In  the  United  States  Army  on  or  alK>ut  October  21, 
1917,  together  with  evidence  of  actual  service  by  him,  and  of  his  voluntary 
surrender  to  the  military  authorities  after  having  deserted  or  gone  absent 
witliout  leave,  will  warrant  the  finding  by  a  court-martial  of  his  enlistment. 


PAT  AND  ALLOWANCES:  Expenses  of  Persons  on  Speeial  Duty  for  Aria- 
tion  Purposes. 

The  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  848),  pro\ides  for 
payment  of  actual  and  necessary  expenses  of  officers  and  enlisted  men  and 
civilian  erployees  of  the  Army  sent  on  special  duty  at  home  or  abroad  for 
aviation  purposes,  and  also  provides  that  mileage  paid  to  officers  of  the  Army 
traveling  on  duty  in  connection  with  aviation  shall  be  chargeable  to  the  appro- 
priation for  the  work  In  connection  with  which  the  travel  is  performed.  The* 
administrative  department  directing  the  performance  of  the  duty  will  determine 
what  is  special  duty  within  the  meaning  of  this  provision.  For  all  travel  In 
connection  with  aviation,  not  on  special  duty,  officers  are  entitled  to  mileage, 
and  no  more,  at  the  rate  of  7  cents  per  mile,  to  be  paid  from  the  appropriation 
for  aviation  purposes. 

245.6. 

War  Department,  J.  A.  G.  C,  October  14,  1918.-— To  the  Adjutant  General. 

1.  The  Director  of  Aircraft  Prwiuctlon  requests  the  opinion  of  this  office  as 
to  the  propriety  (legality)  of  paying  the  transportation  expenses  of  officers 
of  the  Army  on  duties  connected  with  the  production  of  ak*planos  '*  and  other 
aviation  purposes  "  and  also  "  an  allowance  not  to  exceed  $5  per  diem  for  the 
actual  and  necessary  expenses  of  subsistence  while  traveling  on  official  duty." 
In  this  connection  the  Director  of  Aircraft  Production  refers  to  the  provifjiou 
in  the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845,  848),  for  payment 
of  the  actual  and  necessary  expenses  of  officers  and  enlisted  men  and  civilian 
employees  of  the  Army  and  authorized  agents  sent  on  special  duty  at  home  and 
abroad  for  aviation  purposes.  Including  observation  and  investigation  of  foreign 
military  operations  and  organizations,  manufacture  of  aircraft  and  engines, 
etc.,  and  also  to  the  provision  "  that  hereafter  mileage  to  offit  m's  of  the  Army 
traveling  on  duty  in  connection  with  aviation  shall  be  paid  from  the  appropria- 
tion for  the  work  .in  connection  with  which  the  travel  Is  performeil."  It  is 
indicated  by  the  Director  of  Aircraft  Pro<luction  that  the  payment  of  aiileage 
«t  7  cents  per  mile  is  not  adequate  to  cover  the  ordinary  traveling  expenses, 
including  subsistence,  of  officers  assigned  to  duties  in  connection  with  disburs- 
ing. Inspection,  and  appraisals. 

2.  The  appropriation  for  aviation  purposes,  contained  In  the  act  of  July  9, 
1918,  expressly  authorizes  the  payment  of  actual  and  necessary  expenses  of 
officers  of  the  Army  sent  on  si)eclal  duty  for  aviation  purposes,  including  duty 
pertaining  to  the  manufacture  of  aircraft  and  engines,  to  be  paid  upon  cer- 
tificates of  the  Secretary  of  War  certifying  that  ihe  expenditures  are  necessary 
for  military  purposes.  What  Is  special  duty  within  the  meaning  of  this  pro- 
vision may  be  determined  by  the  administrative  department  directing  the  per- 
formance of  the  duty.  For  all  travel  In  connection  with  aviation  not  for  spe- 
eial duty,  officers  are  entitled  to  mileage  only,  at  the  rate  of  7  cents  per  mile, 
to  be  paid  from  the  appropriation  for  aviation  purposes.  If  the  travel  referre<l 
to  by  the  Director  of  Aircraft  Production  is  for  any  of  the  specific  purposes 
mentioned  In  the  appropriation  act  as  special  duty,  the  officer  may  be  relm- 
hur.sed  his  actual  and  necessary  expenses  for  subsistence  not  to  exceed  95  per 
day.  act  of  April  6,  1914  (38  Stat.  312,  318),  for  such  time  as  the  officer  is 
away  from  his  designated  x)oat  of  duty;  but  no  definite  fixed  allowance  in  lieu 
of  actual  expenses  can  be  paid  in  the  absence  of  specific  authority  therefor. 
The  question  submitted  la  answered  accordingly. 
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WAR  BISK  INSURANCE  ACT:  Line  of  Dnty. 

A  soldier  was  engaged  in  liis  clutj'  as  a  switchman  coupling  and  uncoupUng 
cars.  His  hand  was  caught  between  two  couplings,  causing  Injury  resulting  In 
his  discharge.  His  disability  is  to  be  regarded  as  ha\ing  been  incurred  in  line 
of  duty,  although  he  was  using  his  hand  in  making  the  couplings. 

220,4. 

War  Department,  J.  A.  G.  O.,  October  14,  1918.— To  The  Adjutant  GeneraL 

1.  Expression  of  opinion  has  been  requested  whether  the  disability  resulting 
in  the  discharge  of  Pvt.  S.,  Company  M,  Thirty-first  Infantry,  should  be  re- 
garded as  having  been  incurred  In  line  of  duty. 

2.  April  4,  1917,  at  Fort  Mills,  P.  I.,  Pvt.  S.  was  engaged  in  his  duty  as  a 
switchman  in  the  railroad  yards  to  couple  and  uncouple  freight  cars.  While 
Pvt.  S.  was  uncoupling  some  cars  In  motion  his  hand  was  caught  between  two 
couplings,  causing  the  injury  resulting  in  his  discharge. 

3.  The  conduct  of  the  soldier  can  not  be  characterized  as  grossly  negligent. 
Injuries  received  as  the  result  of  negligence  not  amounting  to  gross  negligence 
are  held  to  be  within  the  line  of  duty  and  obviously  not  the  result  of  willful 
misconduct.  The  duties  of  the  soldier  required  him  to  couple  and  uncouple 
cars  in  switching  them,  acts  to  which  the  loss  of  fingers  is  not  uncommonly 
an  incident. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  the  disability  incurred  by 
Pvt.  S.,  April  4,  1917,  resulting  in  his  discharge  from  service  January  7,  1918, 
should  be  regarded  as  having  been  incurred  in  line  of  duty  and  not  the  I'esult 
of  his  own  willful  misconduct. 


WAB  BISK  INSUBANCE:  Line  of  Daty;  Presumption. 

The  board  of  officers  regularly  appointed  found  that  the  immediate  cause  of 
a  soldier*s  death  was  arterial  sclerosis,  and  a  contributing  cause,  syphilis. 
In  the  absence  of  any  evidence  on  the  subject,  it  was  held  that  death  occurred 
in  line  of  duty  and  not  as  the  result  of  the  soldier's  own  willful  misconduct 
within  the  meaning  of  the  war-risk  insurance  act  (40  Stat.  398),  as  amended 
by  the  net  of  June  25,  1918  (40  Stat.  609).  The  liberal  presumption  Is  to  be 
indulged,  that  death  was  in  line  of  duty. 

220.4. 

War  Department,  J.  A.  G.  O.,  October  14,  1918.— To  The  Adjutant  General. 

1.  In  the  prece<ling  indorsement  expression  of  opinion  is  requested  whether 
the  death  of  Recruit  R,,  Company  G,  Forty-third  Infantry,  should  be  regarded 
as  having  occurred  in  the  line  of  duty  and  not  the  result  of  his  own  willful 
misconduct. 

2.  September  9,  1918,  at  the  regular  afternoon  exercises  at  drill  Pvt.  R.,  from 
the  ranks  suddenly  pitched  for\vard  headlong,  struck  his  chin  on  the  gi-ound 
and  died  instantly.  The  board  of  officers  regularly  appointed  found  that  death 
resulted  from  arterial  sclerosis,  the  immediate  cause,  and  syphilis  the  con- 
tributing cause,  -and  was  in  the  line  of  duty  and  not  resulting  from  the 
soldier's  own  misconduct.  Such  report  is  based  in  part  on  the  findings  of 
the  autopsy  attached. 

There  is  no  evidence  in  reference  that  the  disease  which  produced  the 
condition  resulting  in  the  death  of  the  soldier  was  contracted  while  the  soldier 
was  out  of  the  line  of  duty  or  guilty  of  misconduct. 

3.  A  liberal  presumption  is  to  be  indulged  in  that  death  was  in  the  line  of 
duty.  In  the  absence  of  facts  from  which  an  Inference  might  be  drawn  that 
tlie  disease  contributing  to  the  death  of  the  soldier  was  contracted  as  the 
result  of  immoral  conduct,  there  is  no  warrant  for  so  holding.  There  is  no 
evidence  as  to  when  the  disease  was  contracted,  whether  before  or  after  en- 
listment. The  fact  of  the  presence  of  syphilis  can  not  be  said  to  raise  a  pre- 
sumption that  it  was  contracted  immorally  or  otherwise  out  of  the  line  of  duty. 

4.  It  Is,  therefore,  the  opinion  of  this  office  that  the  death  of  Recruit  R. 
should  be  regarded  as  having  occurred  in  the  line  of  duty  and  not  the  result 
of  his  own  willful  misconduct. 
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ADMIBALTY:  Unseaworthj  YeMels;  Besponsibllity  of  Owner. 

Where  a  charter  party  provides  that  the  vessel  is  in  every  respect  seaworthy 
the  charterer  is  bound  to  see  that  his  vessel  is  seaworthy.  If  there  be  a  defect, 
although  latent  or  unknown  to  him,  he  Is  not  excused  (The  Edward  I.  Morrison, 
153  U.  S.  199,  210).  Where  the  evidence  shows  that  a  vessel  chartered  by  the. 
United  States  was  unseaworthy  when  placed  at  the  disposal  of  the  United 
States  and  that  it  broke  down  on  a  trip  and  had  to  be  towed  1,350  miles  by 
another  steamship  whose  oxvners  present  a  large  claim  for  salvage  the  owner 
is  not  entitled  to  be  paid  charter  hire;  and  he  is  furthermore  liable  to  the 
United  States  for  damages  resulting  from  his  breach  of  charter,  Including  any 
salvage  compensation  which  the  United  States  may  have  to  pay  by  reason  of 
the  unseaworthiness  of  the  vessel. 

579.1. 

War  Department,  J.  A.  G.  O.,  October  15,  1918.— To  The  Adjutant  General 

1.  These  papers  are  returned  as  requested  (8th  indors.,  Aug.  30,  1918, 
J.  A.  G.  579.1).  The  question  presented  for  the  opinion  of  this  offloe  is  whether 
under  the  charter  party,  if  the  owner  is  entitled  to  be  paid  charter  hire,  the 
United  States  can  recover  it  from  the  builder.  The  papers  now  contain, 
among  other  things,  a  copy  of  the  charter  party  and  a  second  supplementary 
report  of  the  board  of  officers,  which  contains  the  following  findings : 

"  That  the  K,  I,  Luckenbach  was  seaworthy  at  the  time  she  was  taken  over 
by  the  War  Department,  but  there  was  a  latent  defect  in  the  turbine  engines, 
which  defect  was  not  noticeable  on  her  short  trip  from  Fall  River  to  New 
York,  and,  while  this  defect  might  have  existed  at  the  time  the  vessel  was 
taken  over,  It  probably  \vould  have  been  Impossible  to  detect  this  latent 
defect  even  by  the  most  expert  scrutiny." 

2.  With  this  finding  this  office  does  not  agree,  because  It  Is  contradictory  In 
that  It  finds  the  vessel  seaworthy  at  the  time  she  was  taken  over  by  the  War 
Department  and  that  there  was  a  latent  defect  then  existing.  The  charter 
party  provides: 

"  The  vessel,  when  placed  at  the  disposal  of  the  United  States,  as  directed 
by  It,  shall  be  or  shall  forthwith  be  made  by  and  at  the  expense  of  the  owner 
tight,  staunch,  strong,  and  well  and  sufficiently  tackled,  appareled,  furnished, 
outfitted  and  equipped,  and  In  every  respect  seaworthy  and  In  good  running 
order  and  condition." 

Under  this  provision  If  she,  in  fact,  had  a  defect  patent  or  latent  she  was 
nevertheless  unseaworthy,  and  It  is  Immaterial  If  such  latent  defect  was 
impossible  to  detect  even  by  the  most  expert  scrutiny. 

"The  rule  Is  well  settled  that  the  charterer  is  bound  to  see  that  his  vessel 
Is  seaworthy  and  suitable  for  the  service  for  which  she  Is  to  be  employed. 
If  there  be  a  defect,  although  latent  and  unknown  to  the  charterer,  he  Is  not 
excused  "  (The  Edwin  L  Morrison,  153  U.  S.  199,  210). 

3.  The  K.  I,  Luckenhach  left  for  France  on  her  maiden  voyage  February  28, 
1918;  engine  trouble  developed  as  early  as  March  13.  She  continued  on  to 
France,  and  on  her  return  voyage,  after  much  engine  trouble,  finally,  on 
April  21,  the  port  engine  stopped  and  could  not  be  repaired ;  and  on  April  26, 
1918,  the  starboard  engine  broke  down.  She  arrived  at  New  York  on  July  1, 
1018,  thus  completing  a  voyage  to  France  and  return  in  four  months.  On  this 
return  trip  she  was  towed  In  a  helpless  condition  1,350  miles  by  the  British 
steamship  Oaelie  Prince,  whose  owners  have  made  claim  for  a  large  salvage 
compensation. 

4.  In  the  opinion  of  this  office  these  papers  show  a  case  of  unseaworthiness 
at  the  time  she  was  placed  at  the  disposal  of  the  United  States.  If  she  was 
unseaworthy  at  that  time,  the  owner  and  charterer  Is  not  entitled  to  be 
paid  any  charter  hire,  because  he  has  broken  his  contract  contained  in  the 
charter  party  in  not  furnishing  a  seaworthy  vessel,  and  he  Is,  furthermore, 
liable  to  the  United  States  for  all  damages  flowing  from  his  breach  of  charter. 
Including  any  salvage  compensation  it  may  be  compelled  to  pay  by  reason  of 
breakdown  of  the  engines. 

ALIENS:  Naturalization  of  Aliens  in  the  Military  or  Naval  SerTlce. 

The  act  of  May  9,  1918  (40  Stat.  542),  added  seven  new  subdivisions  to 
section  4,  act  of  June  29,  1906  (34  Stat.  596).  Under  the  seventh  sub<llvlslon 
of  section  4  one  of  those  so  added,  aliens  In  the  military  or  naval  service  of 
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the  Uuited  States  may  be  naturalized  although  under  21  years  of  age  or  even 
under  18.  A  difference  of  opinion  exists  as  to  whether  enemy  aliens  In  the 
Army  may  he  naturalized  under  the  seventh  subdivision,  on  the  same  basis 
as  other  aliens,  or  whether  they  must  also  meet  the  requirements  of  section  11. 
The  responsibility  of  handling  applications  under  the  act  rest3  with  the  Bureau 
of  Naturalization  and  its  construction  rests  with  the  courts.  Officers  con- 
cerned are  advised  to  offer  no  objection  to  applications  of  alien  enemies  in 
the  Army  who  are  believed  to  be  sincere,  loyal,  and  desirable  as  soldiers  and 
citizens.  ^ 

014.32. 

War  Department,  J.  A.  G.  O.,  October  15,  1918.^To  the  Commanding  Officer, 
Camp  Sherman,  Ohio,  for  the  camp  personnel  adjutant. 

1.  Letter  of  the  camp  personnel  adjutant,  Camp  Sherman,  Ohio,  dated 
September  26,  1918,  on  the  subject  of  naturalization  of  alien  declarants  of  18 
years,  refers  to  the  naturalization  act,  mentioned  In  The  Adjutant  General's 
letter  of  July  15,  1918,  gives  statistics  showing  that  approximately  50  per  cent 
of  the  aliens  at  Camp  Sherman  have  applied  for  speedy  naturalization,-  refers 
to  the  act  of  June  29,  1906  (34  Stat.  596),  as  amended  by  the  act  of  June  25, 
1910  (36  Stat.  829),  and  asks  whether  the  law  providing  for  the  speedy  natu- 
ralization of  aliens  on  entering  the  United  States  Army  can  be  construed  aa 
providing  for  their  speedy  naturalization  at  18,  or  whether  applicants  for  imme- 
diate naturalization  In  forthcoming  drafts  must  be  automatically  rejected  if 
they  have  not  reached  the  age  of  21. 

2.  The  camp  personnel  adjutant  remarks  that  the  loss  to  the  efficiency  of  the 
service  may  be  considerable  if  these  young  men  are  not  allowed  to  be  natural- 
ized. He  mentions  particularly  the  cases  of  Turks,  Bulgarians,  Germans,  and 
Austrlans,  and  points  out  that  the  majority  of  Austrlans  and  Turks  desiring 
Immediate  naturalization  come  from  subject  provinces  and  are  eager  to  fight  for 
the  liberation  of  their  own  peoples.  He  suggests  a  ruling  on  the  question  and 
his  letter  has  been  forwarded  for  decision. 

3.  Subdivision  7,  section  1,  naturalization  act  of  May  9,  1918  (40  Stat,  542), 
provides  for  speedy  naturalization  of  aliens  In  the  United  States  Army  during 
the  present  war,  irrespective  of  their  age.  Applicants  for  Immediate  naturali- 
zation under  the  provision  of  the  statute  should  not  be  rejected  because  of  their 
being  under  21  years  of  age  or  even  under  18. 

4.  The  relevant  clause  of  the  act  Is  as  follows: 

"Any  alien  serving  In  the  military  or  naval  service  of  the  United  States 
during  the  time  this  country  is  engaged  in  the  present  war  may  file  his  petition 
for  naturalization  without  making  the  preliminary  declaration  of  Intention  and 
without  proof  of  the  required  five  years'  residence  within  the  United  States." 

This  clause  differs  from  some  of  the  preceding  clauses  of  tiie  same  subdivi- 
sion in  that  It  makes  no  mention  of  age  while  the  others  are  expressly  limited 
to  persons  "  of  the  age  of  21  years  and  upward." 

5.  In  regard  to  Turks  and  Bulgarians,  there  should  be  no  difficulty  about 
the  naturalization  of  those  soldiers  In  our  Army,  under  21,  who  are  really  eager 
to  fight  for  the  liberation  of  their  own  peoples  and  are  demonstrated  to  be  loyal 
to  the  United  States. 

G.  In  regard  to  Germans  and  Austrians,  however,  attention  must  be  called 
to  an  opinion  of  this  office  rendered  May  18,  1918  (Ops.  J,  A.  G.  014.32,  May  18, 
1918).  In  a  letter  to  the  Judge  advocate  of  the  Thirty-seventh  Division,  pointing 
out  the  contrast  between  the  subdivision  7  and  the  subdivision  11  of  the  statute 
above  mentioned,  and  holding  that  "an  alien  enemy  who  is  serving  In  the 
military  or  naval  forces  of  the  United  States  is  not  entitled  to  be  admitted  to 
citizenship  unless  he  can  bring  his  case  within  one  of  the  exceptions  provided 
for  In  subdivision  11."  The  Bureau  of  Naturalization  has  taken  a  position 
In  conflict  with  this  opinion  and  has  Informed  this  office  that,  although  two  of 
the  courts  have  adopted  the  opinion  of  this  office,  most  of  the  courts  are  grant- 
ing petitions  by  alien  enemies  In  the  Army  for  naturalization  under  subdivi- 
sion 7.  The  responsibility  for  the  handling  of  applications  under  this  act  rests 
with  the  Bureau  of  Naturalization,  and  the  construction  of  the  act  rests  with 
the  courts.    Consequently,  it  would  be  entirely  proper  for  the  camp  personnel 

'  adjutant  to  offer  no  objection  to  applications  for  naturalization  on  the  part  of 
those  Austrlans  and  Germans  in  the  Army  who  are  believed  to  be  sincere  in 

,  tlieir  applications,  loyal  to  the  United  States  in  sentiment,  and  desirable  as 
soldiers  and  citizens. 
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ABMT  REGULATIONS:  Paragraph  824;  Furnishing  Information. 

Paragraph  824,  Army  Regulations,  Changes  Army  Regulations  No.  70,  March 
16,  1918,  forbidding  certain  Information  to  be  furnished  by  persons  in  the  mili- 
tary service,  does  not  contemplate  information  furnished  in  the  exercise  of  an 
Administrative  function.  Therefore,  it  is  not  violated  by  a  soldier  who  prepares 
Treasury  Department,  War  Risk  Insurance  Form  526,  an  application  for  di&> 
ability  compensation. 

004.6. 

War  Department,  J.  A.  G.  O.,  October  15,  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested,  October  9,  1918,  on  the  question 
"  whether  or  not  the  preparation  of  Treasury  Department,  War  Risk  Insurance 
Form  526,  as  outlined  in  the  letter  from  Deputy  Commissioner  H.  C.  Houlihan, 
Bureau  of  War  Risk  Insurance,  in  his  letter  of  September  30,  1918,  would  be  in 
violation  of  Army  Regulations  824,  Changes  Army  Regulations  No.  70,  March 
16,  1918. 

2.  Deputy  Commissioner  Houlihan  states  that  it  is  the  object  of  his  bureau 
to  acquaint  every  soldier  before  discharge  with  his  rights  under  the  compensa- 
tion provision  of  the  law  and  provide  an  opportunity  for  the  execution  by  him 
of  the  necessary  claim  forms  before  he  is  released  from  the  hospital  or  camp. 
He  suggests  that  a  supply  of  Forms  No.  526  and  No.  504  be  furnished  to  every 
camp  and  general  hospital;  and  says  that  If  these  forms  be  executed  by  a 
soldier  before  his  discharge  for  disability,  but  not  dispatched  to  the  Bureau  of 
War  Risk  Insurance  until  he  receives  his  discharge,  the  adjustment  of  his 
claim  would  be  expedited,  thus  relieving  the  condition  of  hardship  that  now 
obtains  between  the  time  the  man  is  discharged  and  receipt  by  him  of  compen- 
sation for  the  disability.  Form  No.  526  is  an  application  by  a  disabled  soldier 
for  compensation  for  his  disability,  and  Form  504  is  the  physician's  report 
on  the  alleged  disability. 

8.  In  the  opinion  of  this  office  the  preparation  of  Treasury  Department,  War 
Risk  Insurance  Form  526,  as  proposed  by  Deputy  Commissioner  Houlihan,  will 
not  violate  the  provisions  of  Array  Regulations,  824,  supra.  The  regulation  does 
not  contemplate  information  furnished  in  the  exercise  of  administrative  func- 
tions of  the  proper  department  of  the  Government ;  and  if,  as  assumed,  instruc- 
tions be  issued  by  the  War  Department  regulating  the  preparation  and  trans- 
mission of  these  claims  to  the  Bureau  of  War  Risk  Insurance,  such  action  can 
not  be  regarded  as  a  violation  of  either  law  or  regulations. 


COURT-MARTIAL:  Persons  Subject  to  Jurisdietion;  Camp  Retainers. 

A  civilian  was  employed  by  the  United  States  as  a  field  auditor  In  the  office 
of  the  constructing  quartermaster  at  a  camp  in  South  Carolina.  He  may  be 
charged  with  fraud  under  the  ninety-fourth  article  of  war  and  tritni  by  court- 
martial.  He  is  subject  to  military  law  under  paragraph  (d)  of  the  second 
article  of  war  relating  to  camp  retainers  and  "  persons  accompanying  or  serv- 
ing with  the  Armies  of  the  United  States  in  the  fleld  "  in  time  of  war. 

250.4.  OcTOBEK  15,  1918. 

The  Honorable  the  Attorney  General. 

Sir:  I  have  the  honor  to  submit  herewith  flies  in  connection  with  the  ca.«»e 
of  M.,  a  civilian  who  is  now  held  by  the  commanding  officer  at  Camp  Jackson, 
S.  P.,  charged  with  fraud  under  the  ninety-fourth  article  of  war.  The  papers 
submitted  to  this  office  Indicate  that  M.,  a  civilian,  has  been  heretofore  em- 
ployed as  a  fleld  auditor  in  the  office  of  the  constructing  qimrtermaster  at 
Camp  Jackson  S.  C.    The  second  article  of  war  provides,  inter  alia,  as  follows: 

"  The  following  persons  are  subject  to  these  articles  and  shall  be  understood 
as  included  in  the  terra  '  any  person  subject  to  military  law  *  or  *  persons  subject 
to  military  law,'  whenever  used  in  these  articles:     •     •     • 

*'(d)  All  retainers  to  the  camp  and  all  persons  accompanying  or  serving 
with  the  Armies  of  the  United  States  without  the  territorial  jurisdiction 
of  the  Ignited  States,  and  in  time  of  war  all  such  retainers  and  i)erson8  accom- 
panying or  serving  with  the  Armies  of  the  Uniteil  States  in  the  field,  both 
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within  and  without  the  territorial  jurisdiction  of  the  United  States,  though  not 
otherwise  subject  to  these  articles." 

It  Is  the  opinion  of  this  office  that,  under  the  articles  of  war  above  cited, 
M.  Is  serving  with  the  Armies  of  the  United  States  in  the  field  and  is  subject 
^to  military  jurisdiction.  The  commanding  officer  at  Camp  Jackson,  S.  C,  has 
been  ordered  to  appear  before  the  Federal  court  at  Charleston,  S.  C,  on  the 
19th  instant  and  show  cause  why  a  WTlt  of  habeas  corpus  should  not  issue. 
,There  Is  no  judge  advocate  on  duty  at  Camp  Jackson.  It  is  requested  that  the 
United  States  district  attorney  at  Jackson,  S.  C,  be  instructed  to  represent  the 
Government  in  this  case. 


OFFICE:  Power  of  Commanding  General  to  Appoint  Temporary  Officer*. 

General  Orders,  No.  73,  War  Deparment,  1918,  expressly  authorizes  the  trans- 
fer of  officers  and  enlisted  men  from  one  organization  to  another  as  the  in* 
terests  of  the  service  may  require.  Paragraph  4,  General  Orders,  No.  78,  War 
Department,  1918,  authorizes  the  commanding  general  of  the  expeditionary 
forces,  subject  to  the  approval  of  the  War  Department,  to  fill  vacancies  in  staff 
corps  In  the  grade  above  the  lowest  commissioned  grade  therein  authorized  by 
law,  by  temporary  appointment  or  assignment.  Subject  to  the  approval  of  the 
War  Department,  the  commanding  general  of  the  expeditionary  forces  may 
therefore  confer  on  a  temporary  captain  of  Infantry  a  temporary  commission 
as  major  in  The  Adjutant  General's  Department.  There  is  no  authorization  by 
which  he  may  appoint  a  civilian  to  office,  either  in  the  line  or  the  staff. 

210.2. 

October  15,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Col.  J.  J.  Mayes,  Judge  Advocate,  General  Headquarters. 
Subject :  Authority  for  certain  appointments. 

1.  In  an  opinion  submitted  to  this  office,  under  date  of  September  21,  1918, 
you  had  before  you  the  following  questions : 

(A)  Can  the  Commander  in  Chief,  by  temporary  apjpointment,  give  to  a 
captain  of  Infantry,  temporary,  a  commission  as  major,  Adjutant  GeneraVs  De- 
partment, temporary? 

(B)  Can  the  Commander  in  Chief,  by  temporary  appointment,  give  a  civilian 
a  commission:   (a)  In  the  line  of  the  Army?     (&)  In  the  staff? 

You  answered  (A)  in  the  affirmative,  as  the  appointment  involved  was  alK)ve 
the  lowest  grade  in  The  Adjutant  Oonerars  Department.  Both  subdivisions  of 
question  (B)  you  answered  in  the  negative. 

2.  This  office  concurs  in  your  opinion  for  the.  following  reasons :  As  to  ques- 
tion (A),  General  Orders,  No.  73,  War  Department,  1918,  expressly  authorizes 
the  transfer  of  officers  and  enlisted  men  from  one  organization  to  another 
as  the  interests  of  the  service  may  require.  Paragraph  4,  General  Orders,  No. 
78,  War  Department,  1918,  authorizes  the  commanding  general,  by  temporary 

'appointment  or  assignment,  subject  to  the  approval  of  the  War  Department, 
to  fill  vacancies  in  staff  corps  in  the  grade  above  the  lowest  commissioned 
grade  therein  authorized  by  law.  The  authority  of  the  commanding  genei-al  to 
make  temporary  appointments  in  the  staff  corps  is  contained  in  paragi'aph 
4,  General  Orders,  No.  78,  War  Department,  1918,  and  the  last  sentence  of  para- 
graph 2,  General  Orders,  No.  78,  supra,  is  limited  and  qualified  by  paragraph  4 
thereof. 

3.  As  to  question  (B),  the  authority  of  the  commanding  general  to  make 
appointments  is  found  in  General  Orders,  No.  78,  War  Department,  1918,  none 
of  the  provisions  of  which  authorizes  the  appointment  of  civilians  to  either  the 
line  or  the  staff.     Such  appointment  is  Impliedly  prohibited. 

4.  This  opinion  is  rendered  with  reference  to  appointments  other  than  those 
in  the  Regular  Army  and  the  word  "  temporary  "  as  used  in  the  questions  is 
interpreted  to  be  used  in  the  sense  that  it  is  used  in  General  Orders,  No.  78, 
supra ;  that  Is,  subject  to  the  approval  of  the  War  Department. 


APPBOPBIATIONS:  Trarel  Expense  of  CiYilian  on  Government  Business. 

Expenses  of  travel  on  official  business  in  connection  with  the  acquiring  by 
the  Government  of  a  certain  railroad  property  should  be  paid  from  the  ap- 
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« 

proprlation  for  national  security  and  defense  made  by  act  of  April  17,  1917 
(40  Stat  2,  28),  where  an  allotment  has  been  authorized  from  the  same  for 
the  acquiring  of  the  specific  railroad  property.  If  it  is  impracticable  to  pay 
it  from  that  appropriation  it  may  be  paid  from  the  appropriaton  for  the 
Quartermaster  Department  covering  such  additional  expenditures  as  are  neces- 
sary and  authorized  by  law  in  the  movements  and  operations  of  the  Army,  etc., 
and  not  assigned  to  any  other  department  (40  Stat.  845,  857). 

OCTOBEB  16,  1918, 
154. 


PRIYATE  PBOPERTT:  Requisition;  Office  Ballding;  Heat  and  Light. 

The  S^c 'etary  of  War,  representing  the  President,  has  the  necessary  authority 
under  tlie  deficiency  act,  approved  July  8,  1918  (40  Stat.  821,  826),  to  requisition 
a  portion  of  a  business  building ;  as  to  heating  and  lighting,  he  has  authority 
under  section  120,  act  of  June  3,  1916  (30  Stat.  166,  213),  to  secure  the  benefit 
of  the  plant  operated  by  the  owner. 


601. 

War  Department,  J.  A.  G.  O.,  October  16,  1918.— To  the  Assistant  Secretary 
of  War. 

1.  The  question  submitted  in  the  memorandum  of  October  10,  1918,  is  as  to 
the  ix)wer  of  the  Secretary  of  War,  representing  the  President,  to  requisition 
the  upper  portion  of  the  Arcade  Building,  Fourteenth  and  Park  Road,  Wash- 
ington, D.  C,  the  lease  of  which  expired  September  15,  1918,  and  to  "  require 
that  it  be  properly  heated  and  lighted,"  it  appearing  that  "  the  power  plant 
for  the  same  Is  owned  and  operated  by  the  owner  of  the  building." 

2.  Under  the  deficiency  act,  approved  July  8, 1918  (40  Stat.  821,  826),  the  Sec- 
retary of  War  is  authorized  "  for  the  official  purposes  of  the  War  Department, 
and  within  the  limits  of  the  appropriations  for  rent  made  by  this  or  any  other 
act  making  appropriations  for  the  War  Department,  to  requisition  the  use  of 
and  take  possession  of  any  building  or  any  space  in  any  building  and  the 
appurtenances  thereof  in  the  District  of  Columbia,  other  than  a  dwelling  house 
occupied  as  such  or  a  building  occupied  by  any  other  branch  of  the  United 
States  Government,  and  he  shall  ascertain  and  pay  just  compensation  for 
such  use." 

Section  120,  act  of  June  3,  1916  (39  Stat.  166,  213),  empowers  the  President, 
through  the  Secretary  of  War,  to  place  compulsory  orders  with  any  corpora- 
tion, etc.,  "  for  such  product  and  material  as  may  be  required,  which  Is  of  the 
nature  and  kind  usually  produced  or  capable  of  being  produced "  by  such 
corporation,  etc.  In  the  opinion  of  this  office  the  required  space  in  the  Arcade 
Building  may  be  requisitioned  under  the  above-quoted  provisions  of  the  act  of 
July  8,  1918,  supra,  and  an  order  may  be  placed  with  the  owner  of  the  building, 
which  owner  has  the  heating  plant  for  the  generation  of  steam  and  the 
manufacture  of  current  for  heating  and  lighting  said  building,  requiring  the 
owner  to  supply  the  necessary  steam  and  current  for  the  heating  and  lighting 
of  the  portion  of  the  building  which  the  Government  will  obtain  possession  of 
under  the  proposed  requisition. 


GONTBACTS:  Modification  of  Agreement  as  to  Passenger  Fares. 

An  agreement  with  the  Cheyenne  Electric  Railway  Co.  establishing  a  fare 
of  7  cents  each  way  between  Fort  D.  A.  Russell  and  Cheyenne,  W^yo.,  applying 
to  officers,  enlisted  men,  and  civilians  on  duty  at  the  post,  was  approved  by 
the  acting  Secretary  of  War.  The  company  afterwards  requested  modification 
limiting  it  to  "  a  ticket  fare  of  7  cents."  As  the  modification  would  eliminate 
much  inconvenience  and  cause  no  appreciable  hardship,  it  was  held  to  be 
reasonable,  provided  the  company  establish  ticket  offices  at  each  end  of  the  line. 

532. 

War  Department,  J.  A.  G.  O.,  October  16,  1918.— To  The  Adjutant  General. 
1.  Under  date  of  September  5,  1918,  the  Acting  Secretary  of  War  approved 
a  form  of  agreement  with  the  Cheyenne  Electric  Railway  Co.  permitting  the 
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company  to  charge  a  fare  of  7  cents  each  way  "Between  Fort  D.  A.  Russell  and 
Cheyenne,  Wyo.,  to  officers,  enlisted  men,  and  civilians  on  duty  at  the  \yoat, 
on  condition  that  the  said  company  maintain  the  service  at  its  present  standard 
for  the  period  of  one  year.  The  vice  president  of  the  company,  in  the  inclosed 
letter  of  September  25,  1918,  requests  that  the  provision  in  the  agreement  be 
so  amended  as  to  read  "  a  ticket  fare  of  7  cents,*'  and  that  an  express  pro- 
vision be  added  authorizing  the  continuance  of  the  existing  l(M;ent  cash  ftire. 
He  gives  as  the  reason  for  requiring  the  use  of  tickets  to  entitle  the  holder  to 
a  7-cent  fare  that  the  making  of  change  would  cause  unnecessary  inconvenience 
to  the  troops  and  residents  of  the  post  and  delay  traffic,  owing  to  the  fact 
that  pennies  In  that  locality  are  not  generally  in  use,  and  that  the  small  amount 
of  business  of  the  company,  except  on  si)ecial  occasions,  requires  the  operation 
at  times  of  single-end  cars  and,  during  certain  hours,  of  cars  without  con- 
ductors. He  states  also  that  the  civilian  residents  of  the  post  under  tlie 
proposed  agreement,  not  being  in  uniform,  would  be  much  embarrassed  by 
unavoidable  disputes  with  the  frequently  changing  conductors  of  the  com- 
pany as  to  their  right  to  a  7-cent  cash  fare  when  the  public  generally  is 
paying  10  cents. 

2.  As  to  the  existing  10-cent  fare  to  people  outside  of  the  post  there  was  no 
Intention  in  the  proposed  agreement  to  make  any  change  in  this  rate,  the 
purpose  being  only  to  Insure  a  7-cent  rate  to  the  troops  and  civilian  residents 
and  employees  at  the  post. 

8.  It  is  the  opinion  of  this  office  that  the  suggested  modifications  in  the 
agreement  are  reasonable  and  If  made  would  probably  insure  more  satisfac- 
toi-y  service.  At  the  same  time  it  would  work  no  appreciable  hardship  to  the 
troops  and  employees  at  the  post  to  require  them  to  buy  tickets  to  become 
entitled  to  the  7-cent  fare.  If,  however,  they  are  to  be  required  to  purchase 
tickets,  and  It  be  impracticable  at  times  to  sell  them  on  the  cars,  they  should 
be  kept  on  sale  by  the  company  at  both  ends  of  the  line  at  places  convenient 
to  the  troops  and  employees  at  the  post,  and  provision  therefor  should  be  made 
along  with  the  modifications  suggested  by  tlie  company  In  the  revised  form  of 
agreement. 

4.  Draft  of  revised  agreement  embracing  the  above  modifications  is  inclosed 
herewith. 


COURTS-MARTIAL:  Rerlewingr  Authority. 

Authority  to  function  as  reviewing  authority  can  not  be  delegated,  Articles  of 
War  46;  Manual  for  Courts-Martial  376  (Dig.  Ops.  J.  A.  G.  1912,  p.  576;  Dig. 
Ops.  J.  A.  G.  1912,  p.  579).  The  acting  executive  officer  of  a  camp  has  no 
authority  to  act  as  reviewing  authority  In  special  or  summary  court-martial 
cases  tried  by  courts  appointed  by  the  commanding  general  at  the  camp. 

250.4. 

October  16,  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Camp  Judge  Advocate,  Camp  Sheridan,  Ala. 
Subject:  Camp  executive  officer  as  reviewing  authority. 

1.  In  your  letter  of  October  7,  1918,  you  request  a  decision  as  to  whether  the 
acting  executive  officer  of  Camp  Sheridan  may  function  as  reviewing  authority 
in  special  and  summary  courts-martial  cases  tried  by  courts  appointed  by  the 
coumianding  general  Camp  Sheridan. 

2.  The  forty-sixth  article  of  war  reads  as  follows : 

*'  No  sentence  of  a  court-martial  shall  be  carried  Into  execution  until  the 
same  shall  have  been  approved  by  the  officer  api)ointlng  the  court  or  by  the 
officer  conmianding  for  the  time  being." 

Paragraph  376,  Manual  for  Courts-Manual,  provides  that  the  appointing 
authority  can  not  delegate  to  any  other  officer  his  function  as  reviewing  au- 
thority and  can  not  authorize  a  staff  or  other  officer  to  subscribe  his  decisions 
and  orders  on  court-martial  proceeillngs  for  him.  but  will  sign  with  his  own  hand 
the  action  taken  by  him  on  such  proceedings,  the  fact  that  he  is  the  command- 
ing officer  appearing  after  his  signature. 

This  office  has  held  that  a  military  commander  can  not  delegate  to  an  inferior 
or  other  officer  his  function  as  reviewing  authority  of  proceedings  of  courts- 
martial  (Dig.  Ops.  J.  A.  G.  1912,  p.  5o4)  :  that  the  power  to  convene  such  courts, 
and  the  power  to  act  on  their  proceedings  are  attributes  of  command  (Dig.  Ops. 
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J.  A.  G.  1912,  p.  570) ;  and  that  a  post  commander  should  with  his  own  sig^ 
manual  act  on  the  records  of  inferior  courts-martial  convened  by  him  <Dig. 
Ops.  J.  A.  G.  1912,  p.  579). 

3.  You  are  therefore  advised  that,  in  the  opinion  of  this  office,  the  acting  exec- 
utive officer  of  Camp  Sheridan  has  no  authority  to  act  as  reviewing  authority 
In  special  or  summary  court-martial  cases  tried  by  courts  appointed  by  the  com- 
manding general  Camp  Sheridan. 

PBITATE  PROPERTY:  Condemnation  or  Requisition  of  Lea<»ecl  Property. 

Where  property  is  occupied  by  the  United  States  under  a  lease,  the  com- 
mencement of  condemnation  proceedings  under  the  general  condemnation  law, 
act  of  August  1,  1888  (25  Stat.  357),  would  not  cancel  the  existing  lease.  The 
title  and  possession  under  such  proceedings  would  not  vest  In  the  United  States, 
nor  would  the  lease  be  terminated,  until  the  entry  of  the  decree  of  court  (Dig. 
Ops.  J.  A.  G.  1912,  p.  916).  If  condemnation  can  be  had  under  the  provisions 
of  the  act  of  July  2,  1917  (40  Stat.  241),  as  amended  by  act  of  April  11,  1918 
(40  Stat.  518),  and  act  of  July  9, 1918  (40  Stat.  845,  888),  for  one  or  more  of  the 
purposes  therein  mentioned,  immediate  possession  can  be  talcen  by  the  United 
States  and,  upon  filing  the  proceedings  for  condemnation  and  talcing  possession 
under  the  proceedings,  the  lease  and  rental  thereunder  would  terminate.  If  the 
property  can  be  taken  by  requisition  order,  the  title  and  possession  under  such 
order  passed  to  the  United  States  Immediately  upon  service  of  the  order,  and 
tlie  lease  and  rental  thereunder  terminate  on  that  date. 

601. 

War  Department,  J.  A.  G.  0.,  October  16.  1918.— To  the  Director  of  Purchase, 
Storage  and  Traffic,  Office  of  the  General  Staff. 

1.  It  is  stated  in  the  papers  that  it  frequently  occurs  that  after  real  prop- 
erty has  been  leased  by  the  United  States  it  is  desirable  to  acquire  the  fee. 
In  nearly  every  lease  referred  to  there  is  a  cancellation  clause  providing  that 
a  fixed  period  shall  elapse  after  notice. 

2.  The  following  questions  are  presented  for  the  opinion  of  this  office: 
"(«)  If   the   institution   of   condemnation   or   requisition    proceedings   con- 
stitutes cancellation  of  the  existing  lease  with  the  Government? 

**(6)  If  so,  if  the  United  States  Is  liable  thereafter  for  the  agreed  rent  for 
the  period  of  notice  stipulated? 

"(c)  In  case  condemnation  constitutes  such  cancellation,  if  the  cancellation 
is  effected  u\K>n  the  filing  of  the  petition;  and  If  not,  when? 

*'{d)  In  case  requisition  constitutes  such  cancellation,  if  the  cancellation 
is  pfTected  upon  the  service  of  the  notice  of  requisition  or  upon  the  subsequent 
taking  of  possession,  or  when?" 

3.  In  the  opinion  of  this  office  question  (a)  is  answered  as  follows:  If 
comlenination  be  resorted  to  under  the  general  condemnation  law,  act  of  August 
1.  1.S.S8  (25  Stat.  357),  the  title  and  possession  under  such  proceedings  would 
not  vest  in  the  T'nitod  States  and  the  lease  he  terminated  until  the  entry  of 
the  decree  of  the  court  (Dig.  Ops.  J.  A.  G.  1912,  p.  916).  The  commencement 
of  the  proceedings  wouhl  not,  therefore,  cancel  the  existing  lease.  If  con- 
d(»mnation  can  be  had  under  the  provisions  of  the  act  of  July  2,  1917  (40 
Slat.  241),  as  amende<l  by  acts  of  April  11.  1918  (40  Stat.  518),  and  July  9, 
1018  (40  Stat.  845,  888),  for  one  or  more  of  the  purposes  therein  mentioned,  the 
immediate  possession  can  be  taken  by  the  United  States  upon  filing  the  peti- 
tion for  condemnation  and  upon  taking  possession  under  the  proceedings  the 
least*  and  rental  would  terminate.  If  the  property  can  be  taken  by  requisition 
order,  the  title  and  possession  under  such  order  passes  to  the  United  States 
i  11 'HhhI lately  uix>n  service  of  the  order  and  the  lease  and  rental  terminate  on 
11' at  date. 

4.  Questions  (6),  (c),  and  (d)  are  answered  by  the  above  answer  to 
question  (a). 


APPROPRIATIONS:  ImproTement  of  Hospital  Gronnds. 

Relative  to  improvement  of  grounds  about  a  general  hospital  the  question 
is  raised  as  to  which  of  two  appropriations  is  chargeable  with  the  expense, 
**  Construction  and  Repair  of  Hospitals  "  (40  Stat.  845,  804),  or  "  Roads,  Walks, 
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Wharves,  and  Drainage"  (Id,  p.  862).    In  the  appropriation  "Roads,  Walks, 
Whan-es,  and  Drainage"  specific  provision  is  made  "for  care  and  Improve- 
ment of  grounds  at  military  posts  and  stations,"  and  it  is  therefore  charge- 
able in  this  instance. 
618.  October  17,  1918. 

APPBOPRIATIONS:  Ordnance;  Art  Expert. 

The  Chief  of  Ordnance  requests  approval  for  the  appointment  of  a  civilian 
as  art  editor  on  the  District  of  Columbia  nonclerical  roll  at  a  salary  of  $2,000 
l^er  Qnnum,  and  asks  an  opinion  whether  the  appropriations  for  the  Ordnance 
Department  are  available  for  payment  of  his  salary.  He  explains  that  his 
services  are  needed  In  production  of  the  Ordnance  magazine,  to  be  issued  In 
an  effort  to  increase  the  efficiency  of  the  civilian  personnel  of  the  department. 
This  paper  appears  to  be  published  by  the  Ordnance  Civilian  Association,  United 
States  Army,  and  to  be  sold  by  the  association  at  5  cents  per  copy..  The  appoint- 
ment can  not  be  approved,  and  the  appropriation  for  the  Ordnance  Department 
is  not  available  for  his  salary.  The  magazine  in  question  does  not  purport 
to  be  a  Government  publication.  The  provision  in  the  Army  appropriation  act 
of  July  9,  1918  (40  Stat.  845,  873),  available  for  employment  of  nonclerical 
services  by  the  Chief  of  Ordnance  In  the  District  of  Columbia  covers  employ- 
ment only  for  "  designing,  procuring,  caring  for,  and  supplying  ordnance  and 
ordnance  stores  to  the  Army."  It  is  obvious  that  the  publication  of  the 
magazine  in  question  does  not  fall  within  any  of  these  specifications. 

October  17,  1918. 
231.9. 


COURTS-MARTIAL:  Jurisdiction   Over  Employees   of  Goyernment   Con- 
tractor at  a  Cantonment. 

A  civilian  automobile  driver  employed  by  a  Government  contractor  reclt- 
lessly  ran  down  and  killed  a  corporal  engaged  in  posting  a  guard  within  the 
limits  of  the  camp.  The  second  article  of  war  is  held  to  embrace  this  clasa 
of  employees  and  to  place  the  case  under  court-martial  jurisdiction.  Forces 
in  cantonment  are  "in  the  field."  (CM  117909;  Ex  parte  Gerlach,  247  Fed, 
616;  in  re  Harry  C.  Falls  (251  Fed.  415);  Sargent  v.  Town  of  Ludlow,  42 
Vt.  726.  728;  14  Ops.  Atty.  Gen.  22,  23.)  Whether,  under  all  the  circum- 
stances, the  employee  should  be  tried  by  court-martial,  is  a  question  of  iK)licy 
to  be  decided  by  the  proper  military  authorities. 

October  17,  1918. 
250.4. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  Camp  Judge  Advocate. 

Subject:  Jurisdiction  of  a  court-martial  to  try  civilian  employee  of  canton- 
ment contractor. 

1.  In  your  letter  of  October  8,  1918,  you  inquire  whether  a  court-martial 
has  jurisdiction  to  try  a  civilian,  employed  at  a  military  camp  by  a  Govern- 
ment contractor,  for  criminal  negligence  in  killing  a  corporal  engaged  in  post- 
ing a  guard  within  the  limits  of  the  camp,  by  recklessly  running  him  down  with 
an  automobile  owned  by  the  contractor. 

2.  The  second  article  of  war,  paragraph  (d),  provides  that  the  following 
persons,  among  others,  are  subject  to  military  law,  namely,  "all  retainers 
to  the  camp  and  all  persons  accompanying  or  serving  with  the  Armies  of  the 
United  States  without  the  territorial  jurisdiction  of  the  United  States,  and 
in  time  of  war,  all  such  retainers  and  persons  accompanying  or  serving  with 
the  Armies  of  the  United  States  in  the  field,  both  within  and  without  the  ter- 
ritorial jurisdiction  of  the  United  States."  This  article  changed  the  pre- 
existing  statutes  by  adding  to  the  classes  of  persons  subject  to  military  juris- 
diction, persons  accompanying  the  Armies  of  the  United  States.  There  can 
be  no  doubt  tliat  emploj-ees  of  a  Government  contractor  at  a  camp,  like  Camp 
Devens,  where  officers  and  enlisted  men  of  the  Army  are  being  mobilized  for 
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0  overseas  are  accompanying  the  Annies  of  the  United  States, 

^  •  are  not  serving  with  them.    That  the  forces  at  Camp  Devens 

o  ild"  is  likewise  clear,  from  decisions  of  this  office  and  of  the 

n  117909;  Ex  parte  Gerlach,  247  Fed.  616;  In  re  Harry  C.  Falls 

§  >  ;  Sargent  v.  Toicn  of  Ludlow,  41  Vt  726,  728.    See  also  14  Ops. 

^  23.) 

I    ^  erefore,  the  opinion  of  this  office  that  the  Government  contrac- 

'^    >j  :  in  question  is  subject  to  military  jurisdiction,  and  may  be  tried 

C  rtial  for  any  offense  committed  within  the  Itinlts  of  Camp  Devens/ 

S    P  hould  be  so  tried,  especially  where  his  alleged  wrong  has  been  the . 

S    5  Quiry  by  the  civil  authorities  who  have  found  him  blameless,  is 

>    ^  f  policy,  which  should  be  decided  by  the  proper  military  author- ' 

O    ^  :er  the  most  thorough  consideration, 

.  2  - — 

n  »N:  Mental  Defleiency  Before  Enlistment. 

S  :  deserted  the  service  after  he  had  been  recommended  for  discharge 

w  ate  of  disability  because  of  "  mental  deficiency  "  existing  prior  to 

>  ;.    He  admits  the  desertion.    Recommendation  that  he  be  discharged 

t  of  desertion  and  mental  unfitness  has  been  disapproved.    The  com- 
officer  believes  the  soldier  was  mentally  irresponsible  for  his  act,  and 
.ids  that  the  charge  be  set  aside  as  having  been  erronously  made  and 
soldier  be  then  discharged  on  account  of  mental  disability.    If  the 
ithorlzed  to  order  the  trial  of  this  soldier  by  general  court-martial  Is  of 
nlon,  he  may  proceed  under  Army  Regulations  131,  Changes  Army 
Regulations  No.  72,  May  20,  1918,  forwarding  the  papers  to  the  Secretary 
of  War  with  recommendations.    The  disapproval  of  the  former  recommenda- 
tions while  the  charge  of  desertion  was  pending  does  not  preclude  this  course. 

220.8. 

War  Department,  J.  A.  G.  0.,  October  17,  1918.— To  The  Adjutant  General. 

1.  By  the  preceding  indorsement,  The  Adjutant  General  submits  to  this  office 
the  case  of  Corpl.  J.,  Army  serial  No.  57821,  Company  G,  Twenty-eighth  In- 
fantry. Corpl.  J.  deserted  the  service  of  the  United  States  at  the  United  States 
General  Hospital  No.  9,  Lakewood,  N.  J.,  June  20,  1918.  Prior  to  desertion 
the  soldier  had  been  recommended  for  discharge  on  a  certificate  of  disability 
on  account  of  '*  mental  deficiency,"  existing  prior  to  enlistment,  not  In  line  of 
duty.  Corpl.  J.  admits  desertion,  and  has  been  found  to  be  mentally  unfit  by 
the  disability  board  of  the  general  hospital  referred  to.  Recommendation  to 
the  Secretary  of  War  that  J.  be  discharged  without  trial  on  account  of  deser- 
tion and  mental  unfitness  has  been  disapproved.  The  commanding  officer  of 
the  aforesaid  general  liospltal  states  that  it  is  belleve<l  that  at  the  time  of 
desertion  this  soldier  was  mentally  Irresponsible  for  his  act.  He  therefore 
recommends  that  the  charge  of  desertion  be  set  aside  as  having  been  erroneously 
made,  and  that  the  soldier  be  then  discharged  by  the  proper  autliority  on  ac- 
count of  his  mental  disability. 

2.  If  It  is  the  opinion  of  the  officer  authorized  to  order  the  trial  of  this  sol- 
dier by  general  court-martial  that  he  was  mentally  Irresponsible  at  the  time 
he  committed  the  act  of  desertion,  and  that  for  that  reason  the  charge  of  deser- 
tion should  be  set  aside  as  having  been  erroneously  made,  this  may  be  done 
under  Army  Regulations  131,  Changes  Army  Regulations  No.  72,  May  20,  1918. 
The  same  authority  may  thereafter,  without  attempting  to  discharge  such 
soldier  under  any  existing  provision  of  the  regulations,  forward  the  papers  to 
the  War  Department  for  the  action  of  the  Secretary  of  War,  with  a  statement 
of  his  recommendations  in  the  case.  The  fact  that  the  Secretary  of  War  dis- 
approved a  recommendation  for  the  discharge  of  J.  while  the  charge  of  deser- 
tion was  pending  against  him  does  not  preclude  this  course. 


DISCHARGE:  Dismissal  of  Officer;  Bight  to  Trial. 

An  officer  of  the  temporary  establishment  may  be  dismissed  for  the  good  of 
the  service  at  any  time  by  the  President  under  section  9,  selective  draft  act  of 
May  18.  1917  (40  Stat.  76,  82),  and  he  is  not  entitled  to  demand  a  trial  under 


890  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

HeviHcd  Statutes,  section  1230,  the  provisioDS  of  which  do  not  apply  to  the 
temporary  Military  Establishment 

210.8.  OCTOBBB  17,  ldl8. 

[Memorandum  for  the  Chief  of  Staff.] 

Subject:  Discharge  of  Capt.  P.,  Three  hundred  and  forty-ninth  Field  Ar- 
tillery. 

1.  The  Director  of  Military  Intelligence  has  presented  informally  to  this 
office  the  question  as  to  whether  Capt.  F.  may  be  dismissed  from  the  service, 
and  if  so  dismissed,  whether  he  may  demand  a  trial  by  court-martial  under 
Revised  Statutes,  section  1230. 

2.  Section  1230,  Revised  Statutes,  is  an  act  of  March  3,  1865  (13  Stat.  487, 
489).  Under  Its  provisions  any  officer  dismissed  by  order  of  the  President 
could,  by  setting  forth  under  oath  that  he  had  been  wrongfully  dismissed,  de- 
mand a  court-martial.  This  section  was  in  full  force  with  reference  to  every 
officer  in  the  United  States  Army  until  the  passage  of  the  selective  draft  act  of 
May  18,  1917  (40  Stat.  76),  when,  in  at  least  so  far  as  concerns  the  discharge 
of  officers  in  the  temporary  establishment,  it  was  superseded  by  the  act  of  May 
18,  1917.    Section  9  of  this  act  (Id.  p.  82)  provides  in  part  as  follows: 

"  That  the  appointments  authorized  and  made  as  provided  by  the  second, 
third,  fourth,  filth,  sixth,  and  seventh  paragraphs  of  section  one  and  by  sec- 
tion eight  of  this  Act,  and  the  temporary  appointments  in  the  Regular  Army 
authorized  by  the  first  paragraph  of  section  one  of  this  Act,  shall  be  for  the 
])eriod  of  the  emergency,  unless  sooner  terminated  by  discharge  or  otherwise. 
The  President  is  hereby  authorized  to  discharge  any  officer  from  the  office 
held  by  him  under  such  apiwlntment  for  any  cause  which,  in  the  judgment  of 
the  President,  would  promote  the  public  service ;  etc." 

That  part  of  section  9,  selective  draft  act,  avpra,  above  quoted  unquestion- 
ably applies  to  the  discharge  of  officers  in  the  temporary  establishment,  to 
which  Capt.  F.  belongs,  and  is  therefore  applicable  to  his  particular  case,  and 
Its  provisions  were  one  of  the  conditions  precedent  to  his  appointment.  He 
had  notice  that  the  President  was  authorized  by  law  to  discharge  him  from 
the  service  whenever  In  the  judgment  of  the  President  his  discharge  would 
promote  the  public  service.  He  also  had  notice  that  no  appeal  lay  from  the 
decision  of  the  President  in  the  event  he  was  so  discharged. 

3.  A  careful  reading  of  the  act  of  May  18,  1917,  supra ,  discloses  the  fact 
that  while  the  word  "  discharge "  Is  repeatedly  used,  the  word  **  dismissed  " 
docs  not  appear  in  any  part  of  the  act;  nor  is  there  any  provision  to  be  found 
in  the  act  under  which  an  officer  discharged  by  the  President  can  demand  a 
court-martial  to  review  or  determine  as  to  whether  the  judgment  of  the  Presi- 
dent is  warranted  by  the  law  and  facts. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  Cnpt.  F.,  Three  hundred  and 
forty-ninth  Field  Artillery,  may  be  discharged  from  the  service  by  order  of 
the  President ;  and  the  President,  if  he  deem  it  proper  that  obloquy  attach  to 
such  discharge,  may  recite  the  reasons  therefor  In  such  order.  It  is  the  fur- 
ther opinion  of  this  office  that  under  the  existing  law  Capt.  F.  can  not,  in  the 
event  he  is  discharged  under  the  provisions  of  the  selective  draft  act,  demand 
a  trial  by  court-martial.  • 


GOTERNMENT  AGENCIES:  A  Felon  May  Not  be  Assigned  to  Educational 
Institation  at  Goyernment  Expense. 

A  Federal  prisoner  convicted  of  felony  may  not  be  assigned  to  an  educa- 
tional institution  for  six^clal  or  technical  training  at  Government  expense  under 
the  act  of  August  31,  1918  (40  Stat.  955,  957),  or  any  other  statute.  Section  7 
of  said  act  applies  only  to  "  soldiers  who  may  enter  the  military  service  "  under 
that  act.  A  person  convicted  of  a  felony  can  not  enlist  and  is  classified  in 
Class  V  by  section  79,  Selective  Service  Regulations,  second  edition,  as  morally 
unfit  for  military  service. 

352.  OcTOBEE  17,  1918. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  891 

GOTERNMENT  AGENCIES:  Telephones  Solely  for  Government  Use. 

The  installation  of  telephones  in  private  residences  of  officers  and  agents  of 
manufacturing  plants  of  the  Government,  solely  for  Government  purposes, 
where  the  Signal  Corps  is  providing  the  service,  Is  not  a  violation  of  section  7 
of  the  act  of  August  23,  1912  (37  Stat.  300,  414),  prohibiting  expenditure  of 
money  for  telephone  service  In  private  residences  or  apartments.  The  act 
referred  to  applies  to  commercial  telephones  and  has  no  application  to  tele- 
phones connected  only  with  limited  systems  provided  by  the  Government  at 
military  posts  and  factories,  having  no  outside  connections  and  designed  solely 
for  Government  business. 

676. 

War  Department,  J.  A.  G.  O.,  October  17,  1918.~-To  The  Adjutant  General. 

1.  The  chief  signal  officer,  in  the  attached  letter  dated  October  8,  1918,  points 
out  the  desirability  and  reasonable  necessity  of  installing  telephones  in  private 
residences  of  officers  and  agents  connected  with  the  operation  of  manufacturing 
plants  of  the  Government,  where  the  Signal  Corps  is  providing  telephone  serv- 
ice, and  the  question  raised  Is  whether  such  Installation  would  be  in  violation 
of  section  7,  act  of  August  23,  1912  (37  Stat,  360,  414),  which  provides  "  that  no 
money  appropriated  by  this  or  any  other  act  shall  be  expended  for  telephone 
service  installed  in  any  private  residence  or  private  apartment."  In  submitting 
the  matter,  the  chief  signal  officer  makes  reference  to  a  decision  of  the  Comp- 
troller of  the  Treasury  (22  Comp.  Dec.  602),  in  which  it  was  held  that  a  radio 
officer  could  not  have  Installed  In  his  private  apartment,  at  public  expense,  a 
telephone  in  order  to  enable  him  to  censor  messages  at  night  or  during  other 
than  business  hours,  and  he  recommends  that  if  this  decision  of  the  Comptroller, 
is  held  to  apply  to  residence  installations  in  connection  with  Government  fac- 
tories, such  factories  "  be  considered  in  the  same  class  as  cantonments,  camps 
and  military  posts  to  which  the  <I/omptroller*s  decision  is  held  not  to  apply." 

2.  The  act  of  August  23,  1912,  supraf  is  a  prohibition  against  the  installation 
of  commercial  telephones.  It  is  the  view  of  this  office  that  it  has  no  applica- 
tion to  telephone  installations  connected  only  with  limited  systems  provided 
by  the  Government  at  military  posts  or  manufacturing  establishments  havin.ic 
no  outside  connection  and  designed  wholly  for  the  transaction  of  Government 
business.  If  the  telephone  service  referred  to  by  the  chief  signal  officer  is  of 
this  character,  it  is  the  view  of  this  office  that  there  is  no  legal  objection  to  the 
Installation  of  the  telephone  in  the  private  quarters  of  officers  and  agents  for 
use  solely  for  Government  purposes. 


OFFICE:  Graduate  of  United  States  Military  Academy. 

A  graduate  of  the  United  States  Military  Academy  has  no  right,  as  such,  to  n 
conmiisslon  in  any  particular  arm  or  corps  of  the  Army. 

210.1. 

War  Department,  J.  A.  G.  O.,  October  17,  1018.— To  The  Adjutant  General. 

1.  It  is  recommended  that  the  attached  pap(Ts  be  forwarded  to  First  Lieut. 
C,  jr.,  Porto  Rico  Regiment  of  Infantry,  with  the  information  contained  in 
paragraphs  2  and  3  hereof. 

2.  Lieut.  C,  jr.,  requests  the  opinion  of  the  Judge  Advocate  General  con- 
cerning his  commission  and  seems  to  contend  that  he  is  entitled  to  a  com- 
mission In  the  Regular  Army  of  the  United  States  in  an  arm  or  corps  other 
than  the  Porto  Rico  Regiment  of  Infantry,  for  the  reason  that  section  21, 
national  defense  act  of  June  3,  1916  (39  Stat.  160,  180),  was  not  in  force  at 
the  time  he  entered  the  United  States  Military  Academy,  from  which  he  was 
graduated  June  12,  1918.  The  records  of  The  Adjutant  General's  office  show 
that  Lieut.  C.  was  graduate<l  from  the  Military  Academy  ,Tune  12,  1018;  that 
he  was  first  nominated  for  a  commission  as  second  lieutenant  of  Infantry,  but 
that  this  nomination  was  withdrawn;  that  on  July  1,  1918,  he  was  nominated 
for  appointment  as  a  second  lieutenant,  Porto  Rico  Regiment  of  Infantry;  that 
this  nomination  was  confirmed  July  0,  1918:  that  he  was  api)oInted  a  stvond 
lieutenant,  Porto  Rico  Regiment  of  Infantry.  July  11,  1918.  with  rank  from 
June  12,  1918;  and  that  he  was  appointed  a  temporary  first  lieutenant,  Porto 
Rico  Regiment,  July  20,  1918. 
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3.  It  Is  too  clear  for  argument  that  Lieut.  C.  obtained  no  right,  either  in- 
choate er  vested,  to  a  commission  in  any  particular  arm  or  corps  of  the 
llegular  Army  by  his  entrance  into  or  his  continuance  as  a  cadet  at  the 
Military  Academy.  He  was  certainly  eligible  for  the  commission  which  was 
granted  him.  .  Whether  he  was  eligible  for  a  commission  In  the  Regular 
Army,  as  distinguished  from  the  Porto  Rico  Regiment,  it  is  unnecessary  to 
decide. 


PUBLIC  PBOPEBTT:  Firearms  Sold  to  Bifle  Clab  and  Later  in  Posses- 
sion of  Unauthorized  Person. 

A  rifle  sold  to  a  rifle  club  under  act  of  March  3,  1905  (33  Stat.  986),  and 
paragraph  4  of  Regulations,  May  27,  1916,  superseded  by  Special  Regulations, 
No.  38,  1918,  was  acquired  by  a  member  of  the  club  under  paragraph  5  of  said 
Regulations  authorizing  the  transfer  of  the  rifle  to  a  member  who  qualliies  as 
sharpshooter  or  expert  rifleman  within  one  year,  and  was  later  found  In 
.l)ossession  of  a  third  party  who  claimed  to  be  the  owner.  The  opinion  is  ex- 
pressed that  the  rifle  can  not  be  seized  summarily.  Authority  for  summary 
seizure  of  arms  (12  Stat.  731,  735)  is  limited  to  "arms  funiished  by  the 
United  States  to  any  soldier."  In  the  absence  of  statutory  authority,  the  United 
States  is  relegated  to  Its  legal  remedy  the  same  as  any  other  claimant  {Hand- 
ford  V.  United  StaicSy  92  Fed.  881). 

474.4. 

War  Department,  J.  A.  G.  O.,  October  17,  1918.— To  Chief  of  Ordnance. 

1.  The  question  presented  Is  whether  a  rifle  sold  to  a  rifle  club,  under  the 
act  of  March  3,  1905  (33  Stat.  986),  and  paragraph  4  of  Regulations,  dated 
May  27,  1916,  title  to  which  was  transferred  to  an  individual  member  of  that 
club,  under  paragraph  5  of  said  Regulations,  may  be  legally  seized  if  found 
in  i>ossessiou  of  another  party,  regardless  of  how  It  may  have  been  acquired  by 
the  holder. 

2.  The  act  of  March  3,  1905,  supra,  empowers  the  Secretary  of  War  to  .sell 
certain  rifles  for  the  use  of  rifle  clubs  formed  under  regulations  approved  by 
the  Secretary  of  War.  These  regulations  authorize  the  sale  of  rifles  to  such  a 
club  "  on  the  condition  that  they  shall  remain  the  property  of  the  club  and 
be  retained  under  its  control,"  paragraph  4,  but  provide  that  the  club  may  trans- 
fer title  to  one  arm  so  purchased  by  the  club  to  any  member  thereof  in  good 
standing  who  qualifies  during  the  calendar  year  as  a  .sharpshooter  or  expert 
rifleman.  The  club  thereupon  is  entitled  to  drop  such  rifle  from  the  list  of  arms 
for  which  it  is  accountable,  and  the  member  is  furnished  a  writing  which  is 
his  authority  for  having  the  arm  in  his  possession.  Whether  the  member  Is 
vested  with  a  title  transferable  to  another  is  questionable.  Assuming  that 
he  is  not,  still  the  rifle  may  not  be  summarily  seized  by  an  ofllcer  of  the  United 
States  when  found  in  the  possession  of  a  third  i^erson  who  claims  ownerslHp 
thereof.  The  authority  for  summary  seizure  of  arms  contained  in  12  Stat.  731. 
735,  is  limited  to  "  arms  furnished  by  the  United  States  to  any  soldier  " ;  and 
no  other  statutory  authority  for  such  seizure  has  been  found.  In  the  absence 
of  such  statutory  authority,  the  United  States  is  relegated  to  its  remedy  at 
law  like  any  other  claimant  (Handford  v.  United  States,  92  Fed.  881).  The 
question  submitted  is  answered  in  the  negative. 


PUBLIC  PROPEBTY:  Sale  of  Subsistence  Stores  to  Deputy  Marshal. 

Under  Array  appropriation  act  of  July  9,  1918  (40  Stat.  845,  850),  authorizing 
the  President  through  the  head  of  any  executive  department  to  sell  to  any  per- 
son any  war  supplies,  material  and  equipment,  the  Secretary  of  War  may  permit 
the  deputy  United  States  marshal  to  buy  subsistence  stores  for  himself  and 
family  from  a  Government  commissary  at  Fort  Gibbons,  Tanana,  Alaska,  at 
the  same  price  that  supplies  are  sold  to  enlisted  men  and  civilian  employees. 

400.32.  OcTOBEB  17,  19ia 
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ABSENCE:  Medieal  Certilleate. 

•*  Christian  Science  "  healers  are  not  "  physicians  licensed  to  practice  medicine 
under  the  law,"  as  contemplated  by  Circular  C,  War  Department,  1912;  rule  12, 
covering  leave  of  absence  due  to  sickness. 

210.7.  October  18,  1918. 


CLAIMS :  Compensation  for  Injuries  to  Army  Employees  in  France. 

The  act  of  April  18,  1918  (40  Stat.  532),  provides  that  claims  of  inhabitants 
of  France  or  any  other  European  country,  not  an  enemy  or  ally  of  an  enemy, 
for  damages  caused  by  American  forces,  when  approved  by  a  designated  officer, 
shall  be  paid  under  regulations  made  by  the  Secretary  of  War;  that  claims 
under  this  statute  shall  not  be  approved  unless  they  would  be  payable  under 
the  law  and  practice  governing  the  military  forces  of  the  country  in  which  they 
occur,  and  that  said  statute  does  not  supersede  other  modes  of  Indemnity  now 
in  existence,  nor  diminish  responsibility  of  any  member  of  the  military  forces 
to  the  person  injured  or  to  the  United  States.  The  act  should  be  liberally  con- 
strued so  as  to  apply  to  damages  to  persons  as  well  as  property.  Its  provisions 
as  to  claims  payable  under  the  law  of  the  country  where  they  arise  are  con- 
St  rued  as  Including  the  claims  of  an  employee  of  the  United  States  arising  under 
the  worliman's  compensation  act  of  the  country  where  the  injury  occurs.  No 
further  legislation  Is  needed,  not*  any  convention  with  foreign  countries.  As  to 
procedure,  the  act  makes  it  possible  to  develop  a  system  of  investigation  and 
settlement  through  American  commissions  or  through  a  joint  commission,  or 
authorizes  settlement  by  prompt  payment  to  the  claimant  by  an  officer  desig- 
nated by  the  President. 

248.5. 

War  Department,  J.  A.  G.  O.,  October  18,  1918.— To  The  Adjutant  General. 

1.  On  July  8  there  was  received  from  Gen.  Pershing  a  cable,  No.  1425,  dated 
July  7,  and  in  paragraph  3,  for  the  Chief  of  Staff,  there  was  a  subparagraph  B, 
as  follows: 

"  Subparagraph  E :  American  Expeditionary  Force  now  employs  nearly  20,000 
aliens  recruited  in  France  and  number  growing  rapidly.  Matter  compensation 
for  injuries  received  in  course  of  employment  becoming  serious.  Even  if  legisla- 
tion were  had  authorizing  administration  of  employees'  compensation  act  of 
September  7,  1916,  in  France  as  in  Alaska  and  Panama,  same  would  be  un- 
satisfactory to  French  people  and  would  establish  double-standard  compensation 
and  disturb  scale  of  wages.  Recommend  early  action  on  recommendation  of 
judge  advocate  for  convention  between  United  States  and  France  forwarded 
by  me  December  24. 

"  Pershing." 

2.  Upon  the  general  subject  of  damages  caused  by  the  American  forces  abroad 
tliere  is  already  enacted  the  act  of  April  18,  1918  (40  Stat  532),  as  follows: 

An  act  to  give  indemnity  tor  damages  caused  by  American  forces  abroad. 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assemhled.  That  claims  of  Inhabitants  of  France 
or  of  any  other  European  country  not  an  enemy  or  ally  of  an  enemy  for  dam- 
ages causetl  by  American  military  forces  may  be  presented  to  any  officer  desig- 
nated by  the  President,  and  when  approved  by  such  an  officer  shall  be  paid 
under  regulations  made  by  the  Secretary  of  War. 

••  Sec.  2.  That  claims  under  this  statute  shall  not  be  approved  unless  they 
would  be  payable  according  to  the  law  or  practice  governing  the  military 
forces  of  the  country  in  which  they  occur. 

"  Sec  3.  That  hereafter  appropriations  for  the  incidental  expenses  of  the 
Quarterihaster  Corps  shall  be  available  for  paying  the  claims  herein  described. 

"  Sec  4.  That  this  statute  does  not  supersede  other  modes  of  indemnity  now 
in  existence  and  does  not  diminish  responsibility  of  any  member  of  the  military 
forces  to  the  person  injured  or  to  the  United  States.*' 
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3.  The  act  of  CJongress  Just  now  quoted  follows  closely  the  terms  of  the 
French  and  English  agreement  dated  Decemher  18,  1915,  which  was  in  the 
following  words: 

"  December  18,  Idla. 

"The  French  and  English  Governments  wishing  to  regulate  the  procetlure 
to  be  followed  In  cases  of  difference  over  the  amount  of  Indemnity  to  be  allowc^d 
on  account  of  damages  caused  by  the  English  Army  during  its  stay  in  France, 
the  following  draft  of  agreement  has  been  drawn  up : 

'•  1.  In  the  case  of  requisitions  made  by  the  British  military  authorities  in 
France,  or  of  injuries  or  damages  to  the  person  or  property  caused  by  the 
British  Army,  and  in  case  the  circumstances  under  which  the  injury  or  dam« 
age  was  done  are  such  as  to  involve,  if  proven,  the  responsibility  of  the  British 
Government,  If  the  plaintiff  after  applying  to  the  British  claims  commission 
is  not  satisfied  with  its  award,  the  following  procedure  shall  be  adopted : 

*•  2.  The  plaintiff  will  be  at  liberty  to  bring  suit  against  the  French  Govern- 
ment, as  if  the  French,  instead  of  the  British  Army,  were  concerned. 

"  3.  The  British  military  authorities  will  furnish  the  French  military  authori- 
ties w^lth  all  the  information  and  papers  neeiied  to  enable  them  to  conduct  the 
case. 

"  4.  The  French  Government  will  conduct  the  case  on  Its  own  responsibility 
and  as  It  may  best  suit  it. 

'*  5.  After  the  war  the  French  Government  may  claim  of  the  British  Govern- 
ernment  the  amount  of  expenses  incurred  in  the  settlement  of  such  claims  and 
the  matter  will  be  adjusted  through  the  diplomatic  channel." 

4.  The  act  of  Congress  quoted  above  should  be  construed  liberally,  both 
because  It  is  remedial  in  its  nature  and  also  because  its  obvious  intent  is  to 
promote  friendly  feeling  between  the  United  States  and  its  allies.  If  con- 
strued liberally,  the  general  words  of  the  statute,  namely,  "claims  ♦  •  • 
for  damages  caused  by  American  military  forces,"  include  claims  from  injured 
civilian  employees  and  the  words  describing  the  system  of  law  governing  the 
payments,  namely,  "  claims  under  this  statute  shall  not  be  approved  unless 
they  would  be  payable  according  to  the  law  or  procedure  governing  the  military 
forces  of  the  coiirttry  in  which  they  occur,"  designate  the  workmen's  compen- 
sation act  of  that  country.  There  Is  nothing  unreasonable  In  considering  thnt 
the  statutory  words  "  damages  caused  by  American  military  forces "  include 
damages  done  to  civilian  employees  of  those  forces  by  reason  of  employment  by 
such  forces.  The  doctrine  of  causation  is  certainly  not  a  matter  free  from 
dispute;  but  clearly  a  liberal  doctrine  of  CJiusation  would  Include  these  injuries 
among  damages  caused  by  American  military  forces ;  and  clearly  it  Is  a  liberal 
an<l  not  an  unfriendly  theory  of  construction  which  should  be  applied  in  dealing 
with  a  statute  which  has  for  its  purpose  the  meeting  of  this  foreign  emergency 
In  a  way  acceptable  to  the  foreign  people  concerned.  Finally,  on  Inquiry 
from  the  British  Embassy  of  Washington.  D.  C,  through  the  liaison  officer.  It 
has  been  learned  that  the  British  and  French  Governments  have  no  other 
agreement  regarding  damage  other  than  the  one  quoted  above  and  that  under 
that  agi'eement  workmen's  compensation  claims  are  In  practice  settled.  The 
languafje  of  that  agreement  was  closely  followed  by  the  act  of  Congress,  For 
the  reasons  given  it  is  unnecessary  to  procure  further  legislation  or  to  make  a 
convention  with  France.  * 

5.  As  to  procedure,  this  office  has  already  explained  that  the  preferable 
cour.se  is  not  litigation  in  French  courts.  There  should  be  either  settlement, 
by  prompt  payments  to  the  claimant,  or  an  investigation  through  American 
commissions,  or  adjudication  by  a  joint  commission.  The  act  of  April  18, 
1918,  supra,  makes  It  po.ssible  to  frame  regulations  adopting  any  or  all  of  these 
methods. 

6.  Gen.  Pershing  should  be  informed  that  the  act  of  April  18,  1918,  supra, 
governs  injuries  to  workmen,  the  procedure  should  he  developed  under  that 
statute,  and  that  a  convention  is  unnecessary. 


NATT:  Coast  Gaard;  EBlistment  of  Draftees  in  the  Nary. 

A  registrant  who  has  served  in  the  Coast  Guard  can  not  be  considered  as 
having  "  served  in  the  Navy  of  the  Unite<l  States  "  so  as  to  bring  him  within 
section  6,  selective-draft  act  (40  Stat.  76,  80),  as  amended  August  31,  1918  (40 
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Stat  d55),  providing  that  registrants  who  have  served  In  the  Navy  of  the  United 
States  shall,  upon  application,  be  permitted  to  reenllst  in  the  naval  or  marine 
service  of  the  United  States.  The  act  of  January  28.  1915  (38  Stat.  800-801), 
provides  for  consolidation  of  the  Revenue-Cutter  Service  and  the  Life-Saving 
Service  into  the  Coast  Guard,  which.  It  is  declared,  shall  constitute  a  part  of 
the  military  forces  of  the  United  States  and  shall  operate  under  the  Treasury 
Department  in  time  of  peace  and  under  the  Secretary  of  the  Navy  in  time  of 
war,  or  when  the  President  shall  so  direct.  It  seems  clear  that,  while  the 
Coast  Guard  operates  with  the  Navy  in  time  of  war,  it  at  no  time  constitutes  a 
part  of  the  Navy.  It  at  all  times  retains  its  own  officers  and  men  who  are  not 
subject  to  the  control  of  the  officers  of  the  Navy  except  by  order  of  the  President. 

045.7. 

War  Department,  J.  A.  G.  O.,  October  18,  1918.— To  the  Provost  Marshal 
General. 

1.  An  opinion  is  requested  whether^  a  registrant  who  has  served  a  term  of 
enlistment  in  the  Coast  Guard  can  be  considered  as  having  "  served  in  the 
Navy  of  the  United  States  "  so  as  to  bring  him  within  the  purview  of  the  fol- 
lowing provision  of  section  3,  act  of  August  31, 1918  (40  Stat.  955,  956) :  ' 

"And  provided  further,  That  men  registered  under  the  provisions  of  this  act 
who  have  served  In  the  Navy  of  the  United  States  shall,  upon  their  own  appli- 
cation, be  permitted  to  Heenlist  in  the  naval  or  marine  service  of  the  United 
Strttos  with  and  by  the  approval  of  the  Secretary  of  the  Navy." 

2.  The  act  of  January  28,  1915  (38  Stat.  800-801),  provides: 

"  There  shall  be  established  in  lieu  of  the  existing  Revenue-Cutter  Service  and 
the  Life-Saving  Service,  to  be  composed  of  those  two  existing  organizations,  with 
the  existing  offices  and  positions  and  the  incumbent  officers  and  men  of  those  two 
services,  the  Coast  Guard,  which  shall  constitute  a  part  of  the  military  forces  of 
the  United  States  and  which  .shall  operate  under  the  Treasury  Department  In  time 
of  peace,  and  operate  as  a  part  of  the  Navy,  subject  to  the  orders  of  the  Secretary 
of  the  Na\T,  In  time  of  war  or  when  the  President  shall  so  direct.  When  subject  to 
the  Secretary  of  the  Navy  in  time  of  war  the  expense  of  the  Coast  Guard  shall 
be  paid  by  the  Navy  Department :  ProtHded,  That  no  provision  of  this  act  shall 
be  construed  as  giving  any  officer  of  either  the  Coast  Guard  or  the  Navy,  mili- 
tary or  other  control  at  any  time  over  any  vessel,  officer,  or  man  of  the  other 
service  except  by  direction  of  the  .President" 

3.  Obviously,  from  the  language  of  the  statute,  the  Coast  Guard  does  not  in 
time  of  war,  become  a  part  of  the  Navy.  It  merely  "  operates  "  as  such.  The 
organization  does  not  merge  into  the  Navy,  but  retains  its  own  officers  and 
men  who  are  not  subject  to  military  control  of  the  officers  of  the  Navy  except 
by  express  direction  of  the  President.  Immediately  upon  the  termination  of 
war,  the  Coast  Guard,  by  force  of  the  statute,  returns  to  the  control  of  the 
Treasury  Department.  Service  in  the  Coast  Guard  in  time  of  war  is  service 
with  the  Navy,  but  not  service  In  the  Navy,  and  a  reenlistment  In  the  Coast 
Guard  service  would  not  constitute  reenlistment  In  the  naval  or  marine  service 
of  the  United  States. 

4.  It  is  my  opinion  that  a  registrant  who  has  served  a  term  of  enlistment  in 
the  Const  Guard  can  not  be  considered  as  having  served  in  the  Navy  of  the 
United  States  as  contemplated  by  the  last  proviso  of  section  3,  act  of  August  31, 
1918,  9upra. 


OFFICERS:  National  Onard  Commission  Yacated  by  Aceeptanee  of  Be- 
scrve  Appointment;  Beginning  of  Duty  Status  and  Pay  of  Beserve 
Officer. 

An  officer  of  the  National  Guard  component  of  the  United  States  Army  va- 
cates his  commission  by  accepting  a  commission  in  the  Officers'  Reserve  Corps, 
(1  Ops.  J.  A.  G.  279)  ;  hence  his  subsequent  resignation  of  the  former  com- 
mission is  without  legal  effect.  A  Reserve  Corps  officer  is  on  a  duty  status  an<l 
entlt1e<l  to  pay  from  the  date  he  starts  to  obey  the  order  assigning  him  to  active 
duty. 

210.4.  OcTOBEB  18,  1918. 
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SELECTITE-DRAFT  ACT:  Noneffect  of  Deferred  Glassllleatloii  on  National 
Guard  Status;  Expenditure  of  Money  on  National  Guard* 

Members  of  the  National  Guard  are  subject  to  call  into  the  military  service  of 
the  United  tSates  under  section  101,  national-defense  act  (39  Stat.  166,  208), 
and  are  subject  to  draft  into  said  service  under  section  111  of  that  act 
(39  Stat.  166,  211),  regardless  of  classification  under  the  Selective  Service  Regu- 
lations. Until  such  call  or  draft,  members  of  the  National  Guard  are  not  in 
the  military  service  of  the  United  States.  (Breitmayer  v.  United  States,  249 
Fed.  929 ;  Ops.  J.  A.  G.  ante,  p.  40,  Jan.  19, 1918.)  The  obligations  to  the  United 
States  created  by  the  oath  of  enlistment  in  the  National  Guard  are  distinct 
from  the  obligations  created  by  the  selective-draft  act  (40  Stat.  76),  and  the 
regulations  thereunder.  Money  appropriated  under  the  national-defense  act 
for  the  support  of  the  National  Guard  may  be  legally  expended  upon  a  National 
Guard  organization  organized  under  the  national-defense  act.  The  fact  that 
some  or  all  of  Its  members  are  registrants  is  immaterial. 

327.02. 

War  Department,  J.  A.  G.  O.,  October  18,  1918.— To  the  Acting  Chief,  Militia 
Bureau. 

1.  The  questions  asked  in- the  foregoing  memorandum  Involve  tlie  effect  of 
deferred  classification  under  the  Selective  Service  Regulations  upon  the  status 
of  deferred  registrants  who  become  members  of  a  National  Guard  organization, 
organized  under  the  national-defense  act,  and  upon  the  status  of  such  National 
Guard  organization. 

2.  The  national-defense  act  (39  Stat.  166,  208)  subjects  members  of  the 
National  Guard  to  call  under  section  101  thereof,  and  to  draft  under  section 
111  thereof,  into  the  military  service  of  the  United  States.  Until  such  call  or 
draft  members  of  the  National  Guard  are  not  in  the  military  service  of  the 
United  States.  {Breitmayer  v.  United  States,  249  Fed.  929;  Ops.  J.  A.  Q. 
ante,  p.  40,  Jan.  19,  1918.)  The  obligations  to  the  United  States  created  by  the 
oath  of  enlistment  in  the  National  Guard  are  apart  from  the  obligations  cre- 
ated by  the  selective-draft  act  (40  Stat.  76)  and  the  regulations  thereunder. 
Questions  of  deferred  classification  under  the  Selective  Service  Regulations 
have  no  relation  to  the  enlistment  contract  of  a  member  of  the  National  Guard. 
Induction  of  a  registrant  under  the  draft,  and  call  or  draft  by  the  President  of 
a  meml)er  of  the  National  Guard,  whether  a  registrant  or  not,  are  separate  and 
distinct  methods  of  bringing  persons  into  the  military  service  of  the  United 
States. 

3.  The  questions  submitted  are  answered  as  follows : 

{a)  Money  appropriated  under  the  national-defense  act  by  Congress  for  the 
support  of  the  National  Guard  may  be  legally  expended  upon  a  National  Guard 
organization,  organized  under  the  national-defense  act,  stipra.  The  fact  that 
some  or  all  its  members  are  registrants,  placed  under  the  Selective  Service 
Regulations  in  deferred  classifications,  is  entirely  immaterial. 

ib)  Any  or  all  members  of  the  National  Guard,  organized  under  the 
national-defense  act,  regardless  of  their  classification  under  the  Selective 
Service  Regulations,  are  subject  to  call  or  draft  by  the  Federal  Government  un- 
der sections  101  and  111  of  said  act,  under  such  terms  as  may  be  contained  in 
such  cull  or  draft.  When  so  called  or  drafted  thereunder,  they  are  entitled  to 
be  Immediately  reclassified  by  their  respective  draft  boards  as  "persons  In  the 
Hiilltary  or  naval  service  of  the  United  States." 

(c)  Whether  the  signing  of  a  waiver  of  deferred  classification  by  members 
of  the  National  Guard  is  valid  or  legal  In  case  of  call  into  the  Federal  service, 
it  is  unnecessary  to  decide,  in  view  of  the  answers  to  (a)  and  (&). 

4.  In  the  foregoing  answers  It  Is  assumed  that  enlistment  of  registrants 
In  National  Guard  organizations  is,  as  a  matter  of  policy,  permitted  by  the 
War  Department  As  to  the  wisdom  or  unwisdom  of  such  a  policy  no  opinion 
is  expressed. 

CIVIL  AUTHORITIES:  Beturn  of  Gonvieted  Soldier  to  Civil  Jurisdiction. 

A  civilian  was  convicted  in  Illinois  on  June  3,  1918,  of  the  crime  of  receiving 
stolen  property  of  the  value  of  $800,  and  sentenced  to  the  penitentiary  from 
1  to  10  years.  Under  the  local  statute  he  was  allowed  60  days  to  file  a  bill 
of  exceptions  and  pending  the  appeal  he  was  released  on  $5,000  bond.    He  fled 
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the  jurisdiction  and  enlisted  in  tlie  United  Slates  service  at  Vancouver  Bar- 
raclcs  on  June  22,  1918.    The  civil  authorities  of  Illinois  have  made  application 
for  his  surrender  to  them.    Inasmuch  as  he  stands  convicted  of  a  serious  offense ' 
fur  which  a  penitentiary  sentence  has  been  imposed,  he  should  be  turned  over' 
to  the  civil  authorities  as  requested, 

014.1.  OCTOBEB  19,  1918. 

DESERTION:  Bepatriation,  Withoat  Passports,  of  Ameriean  Deserters. 

A  number  of  American  deserters  came  to  a  Mexican  consulate  willing  to 
surrender.  As  a  test  case  one  deserter  was  accompanied  to  the  American  side 
of  the  line  and  delivered  to  an  officer  of  the  guard.  Under  the  passport  act  of 
May  22,  1918  (40  Stat.  559),  and  the  proclamation  and  Executive  order  of 
August  8,  1918,  putting  the  act  Into  effect,  the  Secretary  of  State  is  charged  with 
the  responsibility  for  the  administration  of  the  rules  and  regulations  estab- 
lished thereby.  Section  9  of  the  regulations,  contained  in  the  Executive  order 
in  subsection  (c),  provides  for  exceptions  concerning  persons  in  the  military 
forces.  The  ordinary  passport  rules  do  not  govern  in  repatriating  deserters, 
and  the  course  pursued  is  approved. 

251. 

War  Department,  J.  A.  G.  O.,  October  19,  1918.— To  The  Adjutant  General. 

1.  There  has  been  forwarded  to  this  office  a  communication  from  the  Secre- 
tary of  State  to  the  Secretary  of  War  transmitting,  for  consideration  and  such 
action  as  may  be  required,  copy  of  a  report  from  the  American  consul  at 
Nogales,  Mexico,  September  24,  1918,  on  the  subject,  "  Repatriation  of  Ameri- 
can deserter  not  the  possessor  of  passport." 

2.  Consul  Law  ton  says  that  a  considerable  number  of  American  deserters 
have  come  to  the  consulate  with  a  willingness  to  surrender  or  have  been  per- 
suaded after  arriving  there  to  surrender.  As  a  test  case  he  took  one,  F.,  who 
came  to  the  consulate  as  a  deserter  from  the  Sixth  Artillery,  and  he  accom- 
panied F.  to  the  American  side  of  the  line  and  delivered  him  to  an  officer  of 
the  guard.  Before  doing  so  he  communicated  with  the  American  inspector  in 
charge  and  the  colonel  commanding  the  post  at  Nogales ;  and  they  agreed  with 
him  that  the  present  passport  rules  do  not  apply  to  such  a  case.  The  consul 
reciucsts  specific  instructions  as  to  how  to  dispose  of  such  cases. 

3.  Under  the  passport  act  of  May  22,  1918  (40  Stat  559),  and  the  proclama- 
tion and  Executive  order  of  August  8,  1918,  putting  that  act  into  effect,  the 
Secretary  of  State  is  charged  with  the  responsibility  for  the  administration  of 
tl.e  rules  and  regulations  established  thereby.  Section  9  of  the  regulations,  con- 
tained in  the  Executive  order,  contains,  in  subsection  (c),  provisions  making 
exceptions  concerning  persons  In  the  military  forces.  Since  the  Secretary  of 
State  has  transmitted  the  report  without  criticism,  It  may  be  assumed  that  he 
is  satisfied  with  the  consul's  conduct  in  so  far  as  concerns  the  administration  of 
tlie  passport  regulations. 

4.  This  office  has  considered  the  consul's  report  and  approves  the  steps 
taken  by  him  in  the  case  mentioned. 

n.  I  recommend  that  Hon.  E.  M.  Lawton,  American  consul  at  Nagales, 
^lexico,  be  instructed  to  dispose  of  similar  cases  in  a  similar  manner. 


DISCHARGE:  Settlement  with  Mentally  Deficient  Soldier. 

A  soldier  discharged  as  mentally  deficient  under  a  surgeon's  certificate  of 
cli.sal)illty  as  provided  by  Army  Regulations  469,  Changes  Army  Regulations  No. 
64,  Dec.  13,  1917,  may  or  may  not  be  capable  of  receiving  final  settlement 
Capacity  to  receive  settlement  Is  a  question  of  fact  in  each  case.  Any  test  to 
determine  capacity  may  be  used,  and  if  the  soldier  Is  found  not  to  require 
treatment  in  an  institution  for  insane  and  is  regarded  as  capable  of  proceeding 
to  his  home  without  an  attendant,  such  facts  are  Indicative  of  his  ability  to 
understand  business  transactions  and  of  his  competency  to  receive  and  re- 
ceipt for  money  due  him.  (Ops.  J.  A.  G.  ante,  p.  588,  July  23,  1918.)  On  the 
contrary.  If  he  is  found  so  deficient  as  not  to  understand  ordinary  business 
transactions,  settlement  should  not  be  made  with  him,  but  with  some  duly 
appointed  legal  representative. 
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242.G. 

War  Department,  J.  A.  G.  C.  October  19,  1918. — ^To  The  Adjutant  General. 

Inquiry  is  ni^uie  whether  "  demeutia  prsec-ox"  is  such  mental  deficiency  aa 
to  render  a  sohlier,  discharged  on  surgeon's  certificate  of  disability  as  pro- 
vided by  Army  Regulations  469,  Changes  Army  Regulations  No.  64,  Dec.  13. 
1917,  incapable  of  receiving  final  settlement. 

Where  a  soldier  is  in  such  mental  condition  as  not  to  "  understand  ordinary 
business  transactions,"  settlement  should  not  be  made  with  him.  (Ops.  J.  A.  G. 
ante,  p.  588,  July  23,  1918.)  But  if  the  mental  disease  is  such  as  not  to  n*- 
quire  his  treatment  In  an  institution  for  the  insane  and  he  is  regarded  as 
capable  of  proceeding  to  his  home  without  an  attendant,  those  facts  are  iu- 
dicative  of  his  ability  to  understand  and  appreciate  the  nature  of  business 
transactions  and  of  his  mental  competency  to  receive  money  due  him  to  and 
to  sign  the  necessary  papers  therefor.  (Ops.  J.  A.  G.  ante,  p.  588,  July  2.**, 
1918.)  The  test  of  his  mental  capacity  is  not  the  tjjie  of  the  disease  but  the 
extent  of  it.  Any  test  which  will  determine  his  mental  capacity  may  be  use<l ; 
If  he  is  mentally  capable  of  proceeding  alone  to  his  home,  he  is  presumed  to 
be  capable  of  understanding  ordinary  business  transactions,  and  settlement 
may  be  made  with  him,  but  if  it  is  ascertained  that  he  is  so  mentally'  defi- 
cient as  not  to  understand  ordinary  business  transactions,  settlement  should 
not  be  made  with  him,  but  with  his  guardian,  committee,  or  otlier  legal  repre- 
sentative duly  appointed.     Thc^  question  is  one  of  fact  in  each  case. 


OFFICE:  Promotion  in  Medieal  Corps. 

The  act  of  Oct.  6,  1917  •(40  Stat.  397),  removes  for  the  period  of  the  war 
the  requirements  of  section  10,  national -defense  act  (39  Stat.  166,  171),  that 
first  lieutenants  in  the  Medical  Corps  shall  serve  five  years  before  they  are 
entitled  to  be  promoted  to  the  grade  of  captain.  When  this  provision  of  sec- 
tion 10  shall  again  become  operative,  no  service  may  be  counted  toward  pro- 
motion in  the  Medical  Corps  except  that  rendered  under  a  permanent  com- 
mission. 

210.7. 

War  Department,  J.  A.  G.  O.,  October  21,  1918.— To  The  Adjutant  Qeneral. 

The  questions  presented  are  (a)  whether  an  oflJcer  holding  a  temporary  com- 
mission in  tlie  Medical  0)rps,  Regular  Army,  in  a  grade  higher  than  that  of 
first  lieutenant,  vacates  his  temporary  commission  by  accepting  a  permanent 
commission  as  first  lieutenant.  Medical  Corps,  Regular  Ai'my ;  and  (&)  whether, 
in  case  a  candidate  for  ixrmanent  appointment  in  the  Medical  Corps,  who 
holds  a  temporary  commission  in  that  corps,  Is  tendered  a  permanent  com- 
mission therein  and  delays  his  accei)tance  thereof  until  after  the  existinj^ 
emergency,  his  service  under  the  tt'mporary  commission  may  be  considereil 
as  a  part  of  the  service  in  the  ^ledical  Corps  required  to  entitle  him  to  per- 
manent promotion. 

(a)  The  iUst  question  is  answered  in  the  negative.  An  oflicer  may  hold  at 
the  same  time  a  temporary  and  a  permanent  commission  in  the  same  grade 
or  in  dilTrrent  grades  in  the  Regular  Army.  (Ops.  J.  A.  G.  ante,  p.  572,  July  18. 
1918.)  Whether  the  temix>rary  or  the  permanent  commission  is  prior  in  time 
is  immaterial. 

(b)  It  is  assumed  tliat  the  permanent  commission  referred  to  in  the  second 
question  Is  that  of  llrst  lieutenant.  The  act  of  October  6,  1917  (40  Stat.  397), 
removes  for  tlie  period  of  the  war  the  requirement  of  section  10,  national- 
defense  act  (39  Stat.  IGO,  171),  that  first  lieutenants  In  the  Medical  CJorps 
shall  serve  five  years  before  they  are  entitled  to  be  promoted  to  the  grade 
of  captain.  When  this  provision  of  said  section  10  shall  again  become  oper- 
ative, only  service  rendered  after  the  oliicer  in  question  has  become  a  member 
of  the  Medical  Cor[)s  by  permanent  commission  therein  may  be  counted  toward 
promotion.     The  second  question  is  answered  in  the  negative. 


OFFICERS:  Effect  of  Taking  Oath  Without  Issuance  of  Commission. 

Wliere  one  is  appointed  and  sworn  in  as  a  commissioned  officer,  he  enters 
that  status  and  can  be  discharged  only  in  the  regular  way  not  withstanding 
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that  he  was  physically  unfit  when  appointed  and  sworn  in  and  that  no  com- 
mission was  issued  to  him. 

210.1. 

War  Department,  J.  A.  G.  O.  October  21,  1918.— To  The  Adjutant  General. 

1.  The  question  presented^  is  wliether  Philip  E.  Maduro  is  a  commissioned 
officer.  The  arccompanylng  papers  contain  no  positive  statement  as  to  the 
appointment  of  Maduro  as  a  commissioned  officer,  but  do  state  that  he  was 
sworn  In  and  that  he  was  afterwards  discovered  to  be  suffering  from  a  chronic 
kidney  trouble,  which,  at  the  time  of  his  examination  for  a  commission,  the 
surgeon  had  expected  to  disappear.  The  commanding  officer  of  the  Student 
Army  Training  Corps  at  Plattsburg  Barracks,  where  Maduro  was  sworn  in, 
after  discovering  his  physical  condition,  assumed  to  revoke  the  order  of 
appointment  and  to  tell  Maduro  that  he  was  not  a  commissioned  officer. 
Maduro  has  apparently  been  returned  to  his  home. 

2.  If  Maduro  was  appointed  a  commissioned  officer  and  sworn  In  as  such 
he  Is  now  in  that  status  and  can  be  discharged  only  In  the  usual  way.  The 
fact  that  his  commission  was  never  Issued  to  him  Is  Immaterial,*  (Ops.  J.  A.  G. 
ante,  p.  663,  Aug.  12,  1918.) 

PUBLIC  PBOPfiSTY :  Sftie  of  Fuel  to  OHeers  #m  a  Commiitati^n  Basis. 

There  Is  no  statote  prohibiting  sale  of  fuel  by  the  Government  to  officers  on  a 
commutation  basis.  An  officer,  however,  should  not  be  paid  commutation,  for 
heat  unless  he  makes  his  own  contract  for  fuel,  thereby  relieving  the  Govern- 
ment from  all  responsibility  incident  thereto.  (22  Comp.  Dec.  451,  454,  455.) 
Commutation  of  heat  and  light  is  Incident  to  commutation  of  quarters.  (Act  of 
Apr.  16,  1918,  40  StaL  530.)  Only  actual  necessity  would  warrant  the  depjirt- 
ment  in  selling  fuel  to  officers  who  are  on  a  commutation  basis,  and  then  only 
at  a  price  not  less  than  the  price  on  which  the  commutation  is  based  and  not 
less  tliaD  cost  to  the  Govermuent 

245.82. 

War  Department,  J.  A.  G.  C  October  21,  1918.— To  the  Director  of  Opera- 
tions, General  Staff. 

1.  There  Is  no  statute  expressly  prohibiting  the  sale  of  fuel  by  the  Govern- 
ment to  officers  and  their  families  who  are  on  a  cammutaticm  basis,  but  it  has 
been  held  by  this  office  and  by  the  Comptroller  of  the  Treasury  that  an  officer 
who  draws  commutation  of  fuel  is  not  authorized  by  law  to  purdlase  his  fuel 
from  tlie  Government.  The  Army  appropriation  act  (40  Stat  845,  854)  pro- 
vides for  the  payment  of  '*  commutation  of  quarters  and  of  heat  and  light  to 
commissioned  officers  *  *  •  at  places  where  no  public  quarters  are  avail- 
able." This  means  ordinarily  that  the  Government  will  furnish  fuel  in  kind 
only  to  officers  occupying  public  quarters.  There  is,  however,  no  prohibition 
against  issuing  fuel  to  officers  occupying  quarters  other  than  public,  except 
as  contained  In  the  Army  Regulations.  In  a  decision  of  March  9,  1916  {'22 
Comp.  Dec.  451,  454-455),  the  comptroller  held: 

"An  officer  should  not  be  paid  commutation  of  heat  unless  he  makes  his  own 
contract  for  fuel;  tiiat  is  to  say,  provides  himself  with  fuel  In  such  a  way  as 
to  relieve  the  Government  from  all  duty  and  responsibility  Incident  thereto." 

Quoting  from  a  previous  opinion,  the  comptroller  further  said: 

"  The  very  idea  of  allowing  a  per  diem  *  in  lieu  of  subsistence  *  is  based  on 
the  fact  that  the  Government  is  relieved  from  all  responsibility  for  the  fur- 
nishing of  proper  accommodations  and  the  employee  from  all  necessity  fnr 
accounting  for  the  actual  cost  of  subsistence  procured.  The  per  diem  in  author- 
ized only  when  absolutely  *  In  lieu  of  subsistence,'  and  it  would  be  inconsistent 
with  the  meaning  of  the  words  to  furnish  subsistence  and  allow  also  thnt  \)iivi 
of  some  stipulated  per  diem  which  was  not  exi>ended  in  procuring  such  sub- 
sistence. Where  actual  subsistence  is  furnished  no  per  diem  or  part  of  por 
diem  can  properly  be  paid  *  in  lieu  of  subsistence.' " 

In  rcfjard  to  the  operations  of  the  act  of  April  16,  1918  (40  Stat.  530),  pro- 
viding for  quarters,  heat,  and  light,  or  commutation  thereof  to  officers  on 
account  of  their  dependents,  it  will  be  observed  that  the  act  provides  thiit 
quarters,  heat,  and  light  in  kind  shall  be  furnished  if  available,  and  that  in 
case  such  quarters  are  not  available  the  officer  "  shall  be  paid  commutation 
thereof  and  commutation  for  heat  and  light  at  the  rate  authorized  by  law  in 
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cases  where  public  quarters  are  not  available."  This  office  recently  held 
that  as  this  statute  definitely  fixes  the  character  of  the  allowances  the  depart- 
ment has  no  authority  to  substitute  fuel  in  kind  for  commutation  thereof  when 
commutation  of  quarters  Is  payable. 

2.  It  is  the  view  of  this  office  that  only  actual  necessity  would  warrant  the 
department  in  selling  fuel  to  officers  or  their  families  who  are  on  a  commu- 
tation basis  and  that  then  the  sale  should  be  made  at  a  price  not  less  than 
that  upon  which  the  commutation  rate  is  based  and  In  no  event  at  less  than  cost 
to  the  Government. 


SELECTITE  DRAFT  ACT:  Reward  Paid  in  Mistaken  Belief  that  Person 
Arrested  was  a  Deserter. 

A  soldier  was  discharged  from  service  by  reason  of  physical  deficiency  and  a 
deduction  of  $50  was  made  from  his  settlement,  said  sum  having  been  paid  as  a 
reward  for  his  arrest  as  a  deserter,  under  local  draft  board  certificate.  From  a 
detailed  statement  of  the  facts  it  appears  that  he  was  not  a  deserter  and  had 
no  intention  of  deserting,  although  circumstances  arose  which  made  it  ap[>ear 
that  he  was  in  desertion.  The  amount  withheld  should  be  paid  to  the  claimant. 
As  It  appears  that  he  did  not  admit  desertion  and  was  not  ordered  tried  for  that 
offense,  it  is  assumed  that  the  charge  of  desertion  was,  under  Army  Regulations 
131,  Changes  Army  Regulations  No.  72,  May  20,  1918,  treated  as  having  been 
erroneously  made,  in  which  event  the  amount  paid  as  tlie  reward  was  improp- 
erly deducted  from  his  settlement. 

327.3. 

War  Department,  J.  A.  G.  O.,  October  21,  1918.— To  The  Adjutant  General. 

1.  T.  was  discharged  from  the  military  service  of  the  United  States  at  Camp 
Dodge,  Iowa,  on  July  22,  1918,  by  reason  of  physical  deficiency.  In  making 
payment  of  the  amount  dUe  him  at  the  time  of  his  discharge  a  deduction  was 
made  of  $50,  the  amount  which  had  been  paid  to  a  police  officer  who  had 
arrested  him  at  Superior,  Wis.,  as  a  deserter  on  June  7,  1918.  T.  asks  that 
the  $50  deducted  and  withheld,  as  above  mentioned,  be  paid  him. 

2.  The  facts  as  disclosed  by  the  papers  in  this  reference  are  as  follows : 

The  claimant,  T.,  having  registered  at  Prescott,  Ariz.,  before  the  local  board 
for  Yavapai  County  of  that  State,  where  he  then  was,  afterwards  returned  to  his 
old  home  at  Little  Falls,  Minn.  The  local  board  at  Prescott,  Ariz.,  on  May  25, 
1918,  inclosed  to  T.  at  Little  Falls,  Minn.,  the  order  for  his  induction  Into  the 
military  service  of  the  United  States.  On  receipt  of  this  order  T.  went  at  once 
before  the  local  board  for  Morrison  County,  Minn.,  sitting  at  Little  Falls,  and 
asked  to  be  permitted  to  entrain  from  Little  Falls.  The  latter  board  advised 
him  that  he  could  do  so  if  he  procured  the  proper  papers  from  the  local  board 
at  Prescott,  Ariz.  T.  at  once,  to  wit,  on  May  31,  1918,  wrote  to  the  local  board 
at  Prescott,  Ariz.,  and  the  latter  board,  under  date  of  June  5,  1918,  writing  to 
the  local  board  at  Little  Falls,  Minn.,  says : 

"  In  accordance  with  the  request  of  our  registrant,  T.,  who  is  now  located 
at  207  Seventh  Street  SW.,  Little  Falls,  Minn.,  we  are  inclosing  herewith  en- 
tralnment  papers  for  your  use  In  inducting  and  entraining  this  registrant  at 
the  first  opportunity  to  the  mobilization  camp  to  which  you  entrain  your  men. 

"  Please  fill  in  these  papers  the  date  and  hour  of  entralnment  and  the  camp 
to  which  this  registrant  Is  entrained." 

T.,  after  writing  to  Prescott,  Ariz.,  on  May  31,  1918,  as  above  stated,  and 
while  awaiting  the  receipt  from  Arizona  of  the  requisite  papers,  which  he  did 
not  anticipate  could  reach  Little  Falls,  Minn.,  before  June  8,  1918,  on  which 
latter  day  he  expected  to  be  back  in  Little  Falls,  Minn.,  went  on  a  visit  to 
Superior,  Wis.  During  a  raid  by  the  police  at  the  latter  place  on  June  7,  1918, 
T.  was  discovered  to  have  on  his  person  the  communication  of  May  25,  1918, 
which  he  had  received  from  the  local  board  at  Prescott,  Ariz.  He  was  arrested 
and  held  as  a  deserter.  The  next  day,  June  8, 1918,  the  local  board  for  division 
No.  1,  of  Superior,  Wis.,  telegraphed  to  the  local  board  at  Prescott,  Ariz.,  to 
forward  entralnment  papers  to  Superior  for  T.  Thereujwn  the  board  at  Pres- 
cott, Ariz.,  telegraphed  as  follows  to  the  board  at  Little  Falls,  Minn.  : 

**  Please  forward  entralnment  papers  T.,  sent  you  our  letter  June  5,  to  board 
No.  1,  Superior,  WMs." 
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The  p*apers  from  Arizona  did  not  reach  the  local  board  at  Little  Falls,  Minn., 
until  June  10,  1918,  on  which  day  the  board  at  Little  Falls  wrote  as  follows  to 
local  board  No.  1  at  Superior,  Wis. : 

*'  Subject :  Entrainment  of  T. 

"  Inclosed  find  transfer  entrainment  papers  for  the  above  registrant  of  Yava- 
pai County,  Ariz." 

Tlie  claimant,  under  an  order  of  local  board  No.  1  of  Superior,  made  on  June 
34,  1918,  was  talcen  the  next  day  by  the  police  officer  who  arrested  him  and 
delivered  as  a  deserter  to  the  commanding  officer  at  Fort  Snelllng.  From  the 
hitter  place  he  was  sent  to  Camp  Dodge,  Iowa,  where  lie  became  a  member  of 
the  One  hundred  and  sixty-third  Depot  Brigade,  attached  to  Battery  F,  Three 
hundred  and  thirty -third  Field  Artillery ;  then  transferred  to  Company  12  of  the 
same  brigade,  and  afterwards,  on  July  22,  1918,  discharged  for  physical  defi- 
ciency, as  already  stated.  A  $50  reward  was  paid  on  June  30, 1918,  to  the  police 
officer  who  had  arrested  the  claimant  and  delivered  him  at  Fort  Snelling,  and 
that  sum  was  deducted  from  the  amount  due  the  claimant  at  the  time  he  was 
discharged. 

The  claimant,  in  the  affidavit  which  embodies  his  request  for  the  payment  of 
the  $00  thus  withheld  from  him,  states  absolutely  that  there  was  no  purpose  or 
intention  on  his  part  to  desert  or  evade  the  draft,  and  the  chairman  of  the  local 
board  at  Little  Falls  says,  In  an  affidavit,  that  he  knows  T.  well,  and  that,  in 
his  opinion,  T.  would  "in  no  w^ay  try  to  desert  or  evade  the  draft." 

3.  The  reward,  it  appears,  was  paid  in  pursuance  of  a  local  draft-board  cer- 
tificate, Provost  Marshal  General's  Office  Form  1021.  (See  sees.  51,  140,  S.  S. 
H.  1  ed.)  But  as  it  appears  that  the  soldier  did  not  admit  desertion  and  was 
not  ordered  to  be  tried  for  that  offense,  it  is  assumed  that  the  charge  of  deser- 
tion was  under  Army  Regulations  131,  Changes  Army  Regulations  No.  72, 
May  20,  1918,  treated  as  having  been  erroneously  made.  In  which  event  the 
amount  paid  as  reward  was  Improperly  deducted  from  his  pay.  This  office  is 
of  the  opinion,  therefore,  that  the  claimant,  T.,  Is  entitled  to  be  paid  the  $50 
which  was  withheld  from  him  at  the  time  of  his  discharge,  and  the  recommenda- 
tion of  the  office  is  that  the  amount  so  withheld  be  paid  to  him. 


DECEASED  SOLDIER :  Absence  Without  Leare ;  Funeral. 

A  soldier  who  dies  while  absent  without  leave  Ik  not  entitled  to  a  funeral 
with  military  honors. 

OCTOBEB  22,  1918. 

220.4. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Camp  Judge  Advocate,  Camp  A.  A.  Humphreys,  Va. 
J?ul>ject:  Line  of  duty  of  soldier  dying  while  on  absence  without  leave. 

1.  In  your  letter  of  October  16,  1918,  you  submit  for  opinion  the  case  of 
Tvt.  L.,  who  absented  himself  from  his  command  without  leave  on  September  29, 
11)18,  and  remained  so  absent  until  his  death,  October  12,  1918.  No  charges 
have  been  preferred  against  him  on  account  of  his  absence  without  leave.  You 
inquire — (1)  Did  this  soldier  die  in  line  of  duty?  (2)  Is  he  entitled  to  a 
funeral  with  military  honors? 

2.  It  has  been  the  uniform  holding  of  this  office  that  where  the  death  of  a 
soldier  occurs  when  he  is  absent  from  his  command  without  proper  leave,  his 
death  does  not  occur  in  the  line  of  duty  within  the  meaning  of  any  statute 
or  regulation  conferring  benefits  for  death  incurred  in  line  of  duty.  (Ops. 
J.  A.  G.  220.4,  Aug.  28,  1918.) 

3.  A  soldier  who  dies  while  absent  without  leave  is  not  entitled  to  a  funeral 
with  military  honors. 

PAY  AND  ALLOWANCES:  Changres,  Army  Regulations,  No.  7«,  July  81, 
1918;  Effect  on  Allowances  Under  A.  B.  1044. 

Army  Regulations  9,  Changes  Army  Regulations  No.  76,  July  31,  1918,  by 
adding  two  new  grades,  **  general "  and  '*  nurse,"  did  not  have  the  effect  of 
depriving  enlisted  men  of  commutation  or  other  allowances  authorized  under 
paragraph  1044  to  members  of  the  "  fifteenth  grade,"  since  the  latter  paragraph 
should  be  read  in  the  light  of  the  purpose  governing  the  change  in  paragraph  0. 
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246.8L 

War  Department,  J.  A.  G.  O.,  October  22,  1918.— To  The  Adjutant  General. 

Attention  has  been  called  to  the  fact  that  by  Army  Regulations  9,  Changes 
Army  Regulations  No.  76,  July  31,  1918,  which  fixes  the  grades  of  rank  of 
officers  and  others,  two  new  grades,  that  of  general  and  that  of  nurse,  were 
added,  which  operated  to  crowd  out  certain  enlisted  men  from  the  right  to 
commutation  of  quarters  under  the  terms  of  paragraph  1044  Army  Regulations, 
the  latter  not  having  been  changed  so  as  to  conform  to  the  amendment  of 
paragraph  9,  and  the  question  Is  presented  whether  the  enlisted  men  so  affected 
have  been  entitled  to  allowances  under  paragraph  1044  from  the  date  of  tlio 
change  of  paragraph  9  to  the  recent  amendment  of  paragraph  1044,  as  an- 
nounced in  Changes  No.  81,  October  1,  1918. 

Evidently  it  was  not  intended  by  the  amendment  of  Army  Regulations  9  to 
deprive  enlisted  men  of  any  allowances  to  which  they  had  been  theretofore 
entitled  under  paragraph  1044,  and,  in  the  opinion  of  this  office,  the  latter  para- 
graph should,  until  amended,  be  read  in  the  light  of  the  purpose  governing  the 
change  in  paragraph  9.  so  as  to  preserve  to  the  enlisted  men  the  rights  as 
theretofore  established  by  the  two  paragraphs. 


PAT  AND  ALLOWANCES:  Exemption  from  Corapnlsory  Allotments. 

Upon  application  to  the  director  of  the  Bureau  of  War  Rislf  Insurance  a  sol- 
dier may  properly  be  exempted  from  compulsory  allotment  In  a  case  where  it 
proves  Impossible  to  locate  any  of  the  persons  to  whom  It  would  be  pdid  aiid 
where  it  is  uncertain  whether  any  of  them  are  alive. 

War  Department,  J.  A.  G.  O.  October  22,  1918.— -To  The  Adjutant  General. 

1.  The  questions  presented  by  paragraph  I  of  the  Russian  consul  general's 
letter  and  the  communication  therein  referred  to  are  (a)  whether  a  Russian 
private  soldier  who  is  unable  to  determine  whether  his  relatives  are  dead  or 
alive  should  be  required  to  pay  life-insurance  premiums  for  war-risk  insurance 
or  to  make  compulsory  allotments  and  (&)  whether  any  arrangement  Is  made 
by  the  Army  to  prevent  the  loss  of  money  deposited  In  a  bank  by  such  a  sol- 
dier or  invested  in  Liberty  bonds  and  war-saving  stampa 

2.  (a)  No  soldier  Is  required  to  talce  out  war-risk  insurance.  If  he  has  done 
so  he  may  cancel  his  poliqy  at  any  time  and  thereby  be  relieved  from  the  pay- 
ment of  further  premiums.  A  soldier  who  has  made  a  compulsory  allot niont 
may  be  exempted  therefrom  for  good  cause  shown  upon  application  to  the  Direc- 
tor of  the  Bureau  of  War  Risk  Insurance.  If  the  relatives  to  wliom  the  com- 
pulsory allotment  is  made  can  not  be  discovered  and  It  is  Impossible  to  make 
remittances  to  them,  the  director  might,  for  that  reason  alone,  grant  exemption, 

(6)  Where  a  soldier  buys  Liberty  bonds  through  allotments  of  his  pay,  the 
Central  Disbursing  Division  of  the  Quartermaster  General's  office  will,  upon 
request,  act  as  custodian  of  the  bonds  for  the  soldier.  No  provision  has  yet 
been  made  for  similar  treatment  of  war-saving  stamps.  Arrangements  between 
soldiers  and  private  banking  institutions  are  matters  with  which  the  Army  has 
no  concern.  In  case  a  soldier  dies  In  the  military  service,  the  Army  disposes 
of  his  effects  according  to  Articles  of  War  112,  as  amended  By  the  act  of  July 
9,  1918  (40  Stat.  845,  883).  The  final  disposition  of  them  is,  of  course,  a  matter 
for  the  civil  courts. 


PUBLIC  PROPERTY :  Military  BeBerration;  BemoTal  of  Gaetas  Plants. 

There  is  no  statute  authorizing  the  sale  of  prlckly-pear  cactus  plants  growing 
on  a  military  reservation ;  yet,  if  such  plants  be  a  detriment  to  the  reservation 
and  their  removal  an  advantage  to  the  Government,  neighboring  stock  owners 
should  be  permitted  to  remove  them  and  use  them. 

680.8. 

War  Department,  J.  A.  G.  O.  October  22,  1918.— To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  mayor  of  San  Antonio,  Tex.,  addressed  to  the 
department  quartermaster  at  Fort  Sam  Houston,  requesting  on  behalf  of  some 
dairymen  in  the  neighborhood  of  the  Leon  Springs  Military  Reservation,  Tex., 
that  they  be  permitted  to  cut  and  use  for  feed  for  their  stock  the  prlckly-pear 
cactus  plants  which  grow  In  great  abundance  on  the  reservation.    He  states 
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that  this  cactus  is  of  no  use  to  the  Crovemment  and  In  ordinary  times  would 
be  of  no  use  to  anyone  else,  but  that  owing  to  the  very  severe  drought  which 
is  now  affecting  that  part  of  the  country  It  would  serve  to  keep  alive  stock  that 
probably  would  other^'lse  starve.  His  letter  is  forwarded  by  the  department 
quartermaster  with  recommendation  that  the  quartermaster  at  Camp  Stanley, 
Iieon  Springs,  be  authorized  to  advertise  for  the  cutting,  collection,  and  disposal 
of  the  said  plants  now  growing  on  the  reservation  and  that  a  contract  therefor 
be  awarded  to  the  highest  bidder. 

2.'  The  said  reservation  is  known  as  the  Iieon  Springs  Target  and  Maneuver 
}lnnp:e.  .  It  Is  situated  about  17  miles  from  San  Antonio  and  contains  an  area 
of  about  17.274.  acres. 

3.  There  is  no  statute  that  would  authorize  the  disposition  or  sale  of  these 
prickly-pear  plants,  as  appears  to  be  contemplated  in  the  recommendation  of  tb(» 
department  quartermaster,  and  hence  bids  as  recommended  by  him  would  not 
be  invited.  However,  it  seems  that  these  plants  are  not  only  of  no  use  to  the 
Government  but  that  their  removal  from  the  reservation  would  be  of  positive 
advantage  as  their  existence  must  interfere  with  the  use  for  which  it  was  ac- 
quired and  is  being  held  or  any  other  use  that  may  hereafter  be  made  of  the 
reservation.  If  this  assumption  be  correct,  and  in  view  also  of  the  local  drought 
conditions,  it  is  the  opinlcm  of  this  office  that  permits  to  the  neighboring  stock 
owners  should  be  granted  for  their  removal  on  the  ground  that  such  removal 
would  be  of  advantage  to  the  Government  in  that  it  would  improve  the  reserva- 
tion for  military  purposes.  It  is  recommended  that  the  papers  be  referred  to 
the  commanding  officer  of  Camp  Stanley,  which  camp  is  understood  to  be  located 
on  or  near  the  reservation,  for  reiK)rt  and  recommendation  with  a  view  to 
authorizing  him  to  grant  the  necessary  permits  if  his  report  shall  show  that 
the  removal  of  these  plants  from  the  reservation  will  be  in  the  Interest  of  the 
Government 


WAB-BISK  INSURANCE:  Line  of  Duty;  Presumption  of  Sound  Physical 
Condition  at  Time  of  Enlistment 

A  soldier  was  discharged  five  months  after  enlistment  on  a  surgeon's  certifi- 
cate of  disability.  The  board  of  medical  officers  based  its  findings  that  the 
disease,  dementia  praecox,  was  Incurred  i)rior  to  enlistment  and  not  in  line  of 
duty,  upon  the  statement  of  the  soldier  tha't  about  four  years  previously  lie 
had  serious  domestic  trouble  and  had  at  that  time  been  in  a  sanitarium  and 
was  restless  and  worried.  Under  Section  II,  General  Orders,  No.  47,  War  De- 
partment, 1918,  the  disease  should  be  regarded  as  having  been  Incurred  in  line 
of  duty.  (Ops.  J.  A.  G.  220.4,  July  31,  1918.)  With  respect  to  compensation 
under  section  3()0,  war-risk  insurance  act  (40  Stat  398,  40.")),  as  amended  (40 
Stat.  609,  Gil),  a  soldier  must  be  regarded  as  in  sound  condition  when  accepted 
for  service. 

220.4. 

War  Department,  J.  A.  G.  O.,  October  22,  1918.— To  The  Adjutant  General. 

The  preceding  Indorsement  requests  opinion  whether  the  disability  on  account 
of  which  Pvt  R.,  Casual  Detachment,  First  Training  Brigade,  was  discharged 
from  the  service,  occurred  in  the  line  of  duty.  Pvt.  R.  enlisted  December  28, 
1017.  an<l  was  discharged  on  surgeon's  certificate  of  disability,  Kelly  Field, 
May  3,  1918,  reciting  that  the  disease,  dementia  praK?ox,  was  incurred  prior  to 
enlistment  and  not  In  line  of  duty.  The  board  of  medical  officers  based  this 
finding  upon  the  statement  of  Pvt.  R.  that  about  four  years  previously  he  had 
had  serious  domestic  trouble  and  had  at  that  time  spent  some  time  In  a 
sanitarium  and  had  l)een  thereafter  restless  and  worried  and  upon  the  actions 
and  appearance  of  the  soldier  during  examination.  The  Office  of  the  Surgeon 
General,  by  the  second  indorsement  reconnnen(le<l  that  in  view  of  the  medical 
history  and  length  of  service  of  the  soldier  the  finding  of  the  board  l)e  not  con- 
curred in  and  after  the  submission  of  a  supplementary  rt^port  by  a  medical 
officer  of  the  board,  renewed  the  reconunondatlon. 

It  is  the  opirdon  of  this  office  that  the  disability  on  account  of  which  Pvt.  R. 
was  disf'Iiarged  from  service  was  Incurred  in  line  of  duty  and  was  not  shown  to 
have  l)een  prew^nt  at  time  of  enlistment.  (G.  O.  No.  47,  W.  D.  1918,  sec.  II, 
Ops.  J.  A.  G.  220.4,  July  31,  1918)  With  j-espect  to  comi)ensatlon  under  the 
war-risk  Insurance  act  (40  Stat.  .'IDS.  405),  the  foregoing  discussion  is  imma- 
terial be<*ause  Pvt.  11.  unist  be  regarded  as  In  sound  condition  when  accepted 
for  service  (40  Stat  (JOO,  Oil). 
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APPROPRIATIONS:  General  and  Special. 

Where  provision  is  made  in  a  specific  appropriation  for  a  particular  exi>ense 
or  class  of  expenses  resort  may  not  be  had  jto  a  more  general  appropriation  even 
if  the  specific  appropriation  is  not  sufllcient  for  the  purjiose.  The  appropriation 
available  for  the  purchase  of  professional  books  for  the  Ofllce  of  the  Judge 
Advocate  General  is,  "Contingencies  of  the  Army"  (40  Stat.  845,  846),  and  the 
appropriation  for  the  purchase  of  professional  books  for  departmental  head- 
(piarters  Is,  "  Contingencies,.  Headquarters,  Military  Departments,  districts  and 
tactical  commands."  The  former  appropriation  can  not  be  used  for  the  pur- 
chase of  books  for  departmental  headquarters  although  the  fund  specially 
appropriated  for  the  latter  is  exhausted. 

461. 

War  Department,  J.  A.  G.  0.,  October  23,  1918.— To  the  Judge  Advocate, 
Northeastern  Department. 

1.  You  forward,  October  17,  1918,  vouchers  for  law  books,  amounting  to  $112, 
stating  that  of  the  contingent  fund  allotted  to  the  headquarters  Northeastera 
Department,  there  only  remains  the  sum  of  $240,  although  "  the  year  has  not  yet 
run  one-third  its  course,"  and  requesting,  if  this  otftce  has  any  fund  available 
for  the  payment  of  these  books,  that  **  checks  covering  the  amount  of  this 
purchase  be  sent "  to  you. 

2.  The  appropriation  available  for  the  purchase  of  professional  books  for 
department  headquarters  Is  the  appropriation  for  "  Contingencies,  headquarters, 
military  departments  districts,  and  tactical  commands"  (40  Stat.  845,  846). 
This  appropriation  being  a  specific  one  as  compared  with  the  appropriation, 
*' Contingencies  of  the  Army"  {supra,  p.  845),  fulls  under  the  rule  that  where 
provision  Is  made  in  a  si)ecific  appropriation  for  a  particular  expense  or  class 
of  expenses  resort  may  not  be  had  to  a  more  general  appropriation  even  if  the 
specific  ai)propriatIon  is  not  suflicient  for  the  purpose.  Under  this  rule  the  ap- 
propriation from  which  this  office  secures  its  law  books,  namely,  "Contingencies 
of  the  Army,"  would  not  be  available  for  the  purchase  of  law  books  for  the 
judge  advocates'  offices  at  headquarters,  military  departments.  There  Is,  there- 
fore, no  fund  at  the  dlsix)sal  of  this  office  from  which  the  inclosed  vouchors  can 
be  paid. 

COURTS-MARTIAL:  Personnel;  Retired  Officers. 

The  President  is  authorized  by  section  24,  act  of  June  3,  1916  (39  Stat. 
1G6,  183),  to  employ  retired  officers  on  active  duty,  in  his  discretion,  and 
officers  so  appointed  are  eligible  for  court-martial  duty  (M.  C.  M.,  par.  9  (b)). 
Where  a  commanding  general  feels  that  changes  in  station  are  so  frequent  that 
It  is  dilffcult  to  maintain  an  efficient  general  court-martial,  a  request  for  the 
assignment  of  retired  officers  for  this  duty  may  proi)erly  be  approved  If  a 
sufficient  number  are  avaihible. 

250.4. 

War  Department,  J.  A.  G.  O..  October  23,  1918.— To  The  Adjutant  GeneraL 

1.  In  the  papers  In  reference,  Maj.  Gen.  J.  F.  Bell,  conmiandlng  general. 
Eastern  Department,  states  that  very  great  difficulty  has  been  experienced  In 
that  department  in  maintaining  "quotas  of  general  courts-martial  with  any 
degree  of  regularity."  "  Changes  in  station  are  so  frequent,"  he  says,  "  that 
courts  are  sometimes  broken  up  before  they  have  ever  convened."    He  adds: 

**  Most  of  these  courts,  consisting  of  insufficiently  trained  officers,  have 
committed  fatal  blunders,  thus  defeating  the  ends  of  justice,  and  by  their 
ignorance  of  procedure  and  law  have  made  it  quite  difficult  to  administer  mili- 
tary justice  with  any  degree  of  satisfaction.  By  long  odds  the  best  court 
in  the  <lei)artment  is  a  permanent  one,  sitting  on  Governors  Island,  consisting 
of  retired  officers  of  age  and  exi)erieuce.  Its  work  has  not  only  been  satis- 
factory but  admirable." 

He  requests  that  he  be  authorized  "  to  make  the  necessary  arrangements  to 
get  retired  officers  sufficient  and  suitable  to  convene  as  many  iiermanent  courts 
as  may  be  necessary"  In  that  department  and  adds  he  has  looked  into  the 
matter  and  found  quite  a  large  number  of  retired  officers  In  the  department 
willing  to  serve  on  permanent  courts-martial.  In  connection  with  the  above 
request  Gen.  Bell  inquires  *'  wliether  general  officers  may  be  considered  eligible 
as  presidents  of  courts,  one  general  to  each  courL" 
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2.  Tliere  is  no  legal  objection  to  the  approval  of  the  request  of  Gen.  Bell, 
the  President  being  authorized  by  section  24,  act  of  June  3,  1916  (39  Stat. 
166,  183),  in  time  of  war  to  employ  retired  officers  on  active  duty,  in  his  dis- 
cretiort,  in  which  event  they  are  eligible  for  court-martial  duty.  (M.  C.  M. 
par.  9  (b)).-  From  the  statements  of  Gen.  Bell  there  appears  urgent  need 
for  the  services  of  retired  officers  on  general  courts-martial  in  the  Eastern 
Department,  and  if  a  sufficient  number  of  retired  officers  suitable  for  court- 
martial  duty  are  available,  no  reason  Is  seen  by  this  office  why  approval  may 
not  be  given  to  the  request  submitted. 

3.  Under  the  authority  cited  In  paragraph  2  of  this  indorsement,  general 
officers  are  eligible  for  duty  on  general  courts-martial.  It  is  provided,  how- 
ever, in  Manual  for  Courts-Martial,  paragraph  12,  that  an  order  appointing  a 
general  court-martial  shall  name  the  members  in  order  of  rank  and  that  they 
will  sit  according  to  their  rank;  and  paragraph  89  of  the  manual  directs  that 
the  president  of  a  court  will  not  be  announced  and  that  the  officer  senior  in 
rank  present  will  act  as  president  of  the  court. 


GOTERNMENT  AGENCIES:  Sewer  Used  on  GoTcrnment  Reseryatlon  by 
<  Civil  Authorities. 

The  commanding  officer  of  an  Army  hospital  suggests  that  jurisdiction  of 
a  sewer  on  the  hospital  reservation  be  transferred  to  the  local  civil  authorities 
so  as  to  enable  them  to  extend  it,  as  a  part  of  their  system,  to  a  trunk  sewer 
being  constructed  by  them.  It  is  held  that  there  is  no  authority  for  trans- 
ferring jurisdiction,  but  that  it  is  proper  to  grant  permission  to  the  local 
authorities  to  use  and  extend  said  sewer,  reserving  in  the  War  Department 
tlie  right  to  connect  with  said  sewer  at  any  time  for  drainage  purposes  or  for 
disposition  of  sewage,  it  being  understood  that  the  local  authorities  shall  bear 
all  expense  of  extending  said  sewer  as  well  as  of  subsequent  maintenance. 

672. 

War  Department,  J.  A.  G.  O.,  October  23,  1918.— To  The  Adjutant  General. 

1.  This  is  a  letter  from  the  commanding  officer,  Walter  Reed  Army  General 
Hospital,  stating  that  the  District  of  Columbia  sewer  department  is  desirous  of 
taking  over  the  concrete  culvert  constructed  by  the  Quartermaster's  Depart- 
ment on  the  hospital  reservation  in  1907,  and  leading  from  Georgia  Avenue 
part  way  across  the  reservation  to  an  open  stream  below  the  outfall  end  of  the 
said  culvert,  with  a  view  to  extending  the  culvert  across  the  reservation  to  its 
southerly  boundary,  where  it  will  connect  with  a  large  trunk  sewer  now 
under  course  of  construction  and  thus  form  a  part  of  the  existing  sewer  system 
of  the  District.  By  means  of  the  proposed  extension  this  open  stream,  which 
extends  from  tlie  outfall  end  of  the  said  culvert  across  the  reservation  and  is  a 
source  of  great  annoyance,  will  be  eliminated.  The  commanding  officer  suggests 
that  jurisdiction  over  this  sewer  be  transferred  to  the  District  government  in 
order  that  the  District  commissioners  may  consider  the  existing  structure  as  a 
part  of  the  District  sewage  system  and  extend  the  same  across  the  reservation, 
which  would  be  to  the  advantage  of  both  the  District  government  and  the  War 
Dei)artment.  The  papers  are  referred  to  this  office  for  an  opinion  as  to  the 
j>roper  form  of  transfer  to  permit  the  use  by  the  District  commissioners  of  the 
t«ai<l  sewer  and  for  the  preparation  of  such  instrument  or  letter  as  may  be 
necessary  to  accomplisli  the  desired  object. 

2.  As  the  lands  comprising  the  Walter  Reed  Hospital  Reservation  were  pur- 
<'liased  for  the  purpose  of  constructing  and  maintaining  thereon  an  Army  hos- 
pital, there  is  no  authority  of  law  for  the  transfer  of  this  sewer  and  the  addi- 
tional land  necessary  for  its  extension  to  the  jurisdiction  of  the  District  com- 
rnissioners  as  suggested.  However,  it  would  be  in  accordance  with  precedent  to 
l)ormit  the  District  government  to  use  this  sewer  and  extend  the  same  across 
the  reservation,  the  War  Department  to  retain  the  right  to  make  such  connec* 
tions  therewith  as  may  be  necessary  to  the  proper  drainage  of  the  reservation 
and  the  disposition  of  the  sewage  therefrom.  Similar  permits  in  two  Instances, 
for  the  extension  of  sewers  upon  and  across  this  reservation,  have  already  been 
granted  to  the  Commissioners  of  the  District  of  Columbia. 
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INTERNATIONAL  LAW:  Property  Bights  of  NaturalUed  Penlaa. 

Where  a  Persian  becomes  a  naturalized  citizen  of  the  United  States  there 
is  at  present  no  means  by  which  this  Government  can  control  the  action  of 
the  Persian  Government  in  relation  to  his  property  in  Persia.  (See  Bonfils, 
Droit  International  Public,  7th  ed.,  1914.  No.  452,  pp.  297,  298;  3  Moore's  Inter- 
national Law  Dig.,  sec.  450,  pp.  620/ G21.) 

OCTOBEB  23,  1918. 
014.32. 
From :  The  OflSce  of  the  Judsre  Advocate  General. 
To:  The  Camp  Judge  Advocate,  Camp  Jackson,  S.  O. 
Subjo<»t:  Naturalization,  Persian  subjects. 

1.  Your  letter  of  the  sixteenth  concerning  a  Persian  In  our  military  service, 
wlu)  desires  to  become  a  citizen  of  the  United  States  but  has  been  Informed 
that  by  so  doing  he  may  lose  his  Persian  property  rights,  has  been  considered 
in  this  office. 

2.  The  only  treaty  between  the  United  States  and  Persia  Is  the  treaty  of 
friendship  and  commerce  concluded  December  13,  1856,  and  proclaimed  August 
18,  1857  (2  Malloy  Treaties,  1371).  The  only  part  of  It  relevant  to  your 
question  is  Article  III,  which  cont«ins  an  especially  broad  "most  favored 
nntiou  clause."  This  office  has  not  boon  able,  however,  to  learn  of  any  privl- 
lejfes  accorded  by  Persia  to  other  nations  which  would  make  that  clause  operate 
to  protect  the  real  property  holdings  of  an  American  citizen  in  Persia. 

3.  By  general  internatlon  law  each  nation  has  a  right  to  control  the  owner- 
shij)  of  property  within  Its  own  territories.  (Bonfils,  Droit  International  Public^ 
7tli  ed.,  1914,  No.  452,  pp.  297,  208.) 

4.  A  circular  notice  from  the  Department  of  State,  February  18.  1^1,  quoted 
in  Third  Moore's  International  Law  Digest,  section  450,  pages  620,  621.  eta  tea 
upon  information  "believed  to  be  correct,  yet  •  •  ♦  not  to  be  considmd 
Ski:  ofHoial,"  that  "  If  a  Persian  subject  becomes  a  citizen  of  anoUier  country 
without  the  permission  of  the  Persian  Government  he  is  forbidden  to  reenter 
rorsian  territory,  and  if  he  had  any  property  in  Persia  he  is  ordered  to  sell  or 
disp()S(»  of  it;"  also  that  "There  is  no  treaty  between  the  United  States  and 
Tersia  defining  the  status  of  former  Persian  subjects  who  have  become  natur- 
alized American  citizens." 

5.  The  Persian  in  question  should  be  advised  that  the  United  States  can  not 
assure  his  being  permitted  to  keep  his  real  property  In  Persia  in  the  event 
of  Ms  l)eing  naturalize<i  as  an  American  citizen.  If  he  does  not  desire  to  risk 
beiiii:  compelled  to  sell  or  disi)ose  of  such  property  he  should  apply  to  the 
Persian  lcgati()n,  1513  Sixteenth  Street,  Washington,  D.  C,  for  permission  from 
the  Persian  Government  to  become  an  American  citizen. 


PAT  AND  ALLOWANCES:  Allotments;  Precedene©  of  Stoppages. 

De<Uictions  from  the  pay  of  enlisted  men  for  allotments  under  the  war  risk 
insurance  act  of  Octohor  6,  1917  (40  Stat.  398.  402-405)  take  precedence  over 
deductions  for  other  Government  purposes  since  deductions  therefor  are  "reim- 
hurst^ments  to  the  United  J^^tntes'*  within  the  moaning  of  Army  Regulations 
137U,  spi^cifylng  the  order  of  precedence  governing  stoppages  of  pay. 

242.4. 

War  Department  J.  A,  G.  O.  October  23,  1918.— To  The  Adjutant  General. 

1.  It  is  recommended  that  the  decision  of  the  romptroller  of  the  Treasury 
be  requested  upon  tlu?  question  of  precedence  of,  stf)ppages  In  the  settlement 
of  accounts  of  enlisted  men,  as  indicated  in  the  attached  communication 
from  tlie  Quartermaster  General.  Apparently  the  settled  practice  as  indicated 
by  the  QnarterniMster  General  should  be  continued.  I  assume  that  the  only 
reason  for  brin.irin.2:  up  the  question  now  is  because  of  the  several  classes  of 
allotnients  based  upon  the  war  risk  insurance  act,  October  6,  1917  (40  Stat. 
398,  402-40.^)).  For  the  reason  indicated  in  Army  Regulations  1370,  pertaining 
to  allotments  formerly  antliorized,  that  is,  that  deductions  therefor  are  for  i*e- 
imbursemcnt  of  the  T'nit(Hl  States  for  money  already  advanced  in  payment  of 
the  allotments,  it  is  the  vi(^w  of  this  oflice  that  deductions  for  reimbursements 
on  I  hat  account  may  quite  properly  take  precedence  over  deductions  for  other 
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Governmental  purposes.  Except  for  the  fact  that  deductions  on  account  of  the 
several  classes  of  allotments  directly  affect  the  Treasury  Department,  it  Is  not 
clear  that  the  Comptroller  of  the  Treasury  need  be  called  upon  for  a  deter- 
mhiatlon  of  the  questions. 

PAY  AND  ALLOWANCES:  Army  Field  Clerks  on  Field  Duty;  Quarters  for 
Dependents. 

With  i^espect  to  application  of  the  act  of  April  16,  1918  (40  Stat  530). 
providing  for  quarters,  or  commutation  thereof,  for  the  dependents  of  officers 
on  field  duty,  there  are  two  classes  of  Army  field  clerks:  (1)  Those  who  come 
within  the  provisions  of  the  act  of  Au^st  29,  1916  (39  Stat.  619,  62.' >. 
granting  to  such  clerks  the  same  allowances  as  pay  clerks.  Quartermaster 
Corps,  upon  the  condition,  among  others,  that  they  have  served  12  years,  and 
(2)  those  who  are  entitled  to  such  allowances  under  the  Army  appropriation 
act  of  July  9,  1918  (40  Stat.  845,  853),  which  extends  the  act  of  August  29, 
1916,  9upra,  so  as  to  make  It  Include  all  field  clerks.  Those  falling  within  the 
former  class  are  entitled  to  the  benefits  of  the  act  of  April  16,  1918,  supi'a, 
from  the  date  of  its  passage,  and  those  falling  within  the  latter  class  are 
entitled  to  such  benefits  only  from  the  date  of  the  passage  of  the  Army  appro- 
priation act  of  July  9,  1918. 

245.81. 

War  Department,  J.  A.  G.  O.,  October  23.  1919.— To  The  Adjutant  General. 

Since  the  Quartermaster  General  does  not  feel  justified  In  accepting  tlie 
views  of  this  oflice  respecting  the  application  of  the  act  of  April  16,  1918 
(40  Stat.  530),  in  the  case  of  Lieut.  Col.  A.  U.  Ix)eb,  and  in  order  that  the 
rights  of  oflicers  generally  so  situated  as  was  Col.  Loeb^may  be  definitely 
determined  as  respects  the  allowance  of  commutation  of  quarters  for  th^ir 
dependents,  it  is  recommended  that  the  decision  of  the  Comptroller  of  the 
Treasury  be  requested  on  the  question  whether,  when  an  ofllcer  on  duty  with 
the  American  Expeditionary  Forces  in  Franre  is  transferred  to  a  hospital 
in  the  Ignited  States  for  treatment,  such  oflicer  Is  entitled  to  the  benefits 
of  the  act  of  April  10,  191S,  siin^o,  during  the  period  he  remains  in  the  hospital 
in  the  United  States  and  pending  a  change  in  his  duty  assignment. 

The  act  of  April  16,  1018,  f(ui)7'a.  being  a  spe<'ial  beneficial  statute,  should 
not  be  narrowly  or  technically  construed  and  applied.  The  act  applies  in 
terms  to  oflicers  on  duty  in  the  field  In  the  United  Statics  or  on  duty  without 
the  territorial  jurisdiction  of  the  United  States.  An  ofllcer.  on  duty  In  the 
field  in  the  United  States,  or  on  duty  without  the  continental  limits  of  tlie 
United  States,  wiio  maintains  a  place  of  abode  for  his  family  is  entitled  to 
quarters  or  commutation  therefor  on  account  of  sueh  dependents.  If  he  is 
not  on  duty  in  the  field  or  outside  the  continental  I'mlts  of  the  United  States, 
it  was  contemplated,  I  think,  that  he  would  be  so  situated  that  he  would  either 
have  an  assignment  of  quarters  in  kind  or  comnnitatlon  thereof  on  his  own 
account,  to  which  allowance  his  family  would  he  entitled  to  share.  T  can  n  )t 
bring  myself  to  the  belief  that  in  the  case  of  an  ofllcer  on  duty  in  the  field  or 
outsidr*  the  eontinental  limits  of  the  United  States  who  is  so  unfortunate  as 
to  become  sick  or  wounded  and  incapacitated  for  duty  and  who  must  be 
placed  in  a  general  hospital  for  treatment,  it  could  have  been  within  the 
contemplation  of  Congress  that  he  must  be  denied  the  benefits  of  the  act  of 
April  16,  1918,  supra.  On  the  contrary,  as  stated  in  the  opinion  of  this  ofTi-e 
of  September  28,  1918  (Ops.  J.  A.  G.  245.81),  It  is  the  view  of  this  oflice  that 
constructively  the  ofl^eer's  status  in  the  field  or  with  the  forces  without  tlie 
continental  limits  of  the  United  States  should  be  regarded  as  continuing  for 
purpo.ses  of  the  application  of  the  act  of  April  10.  1918.  supra,  during  such 
period  as  the  ofllcer  must  remain  in  a  general  ho.spital  or  in  the  status  of 
sick  leave  and  until  his  duty  assignment  is  changed. 


COVKTS-MARTIAL:  Power  of  Camp  Utilities  Ofllcer  to  Appoint  Snni- 
mary  Court 

The  utilities  oflScer  of  a  camp  has  not  the  authority  to  appoint  a  summary 
<ourt-max'tial.  He  and  the  men  comprising  his  personnel  are  a  part  of  the 
Immediate  organization  of  the  camp  commander.    (G.  O.  No.  72,  W,  D.  1918.). 
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The  men  under  liis  control  do  not  therefore  constitute  a  "  detachment "  within 
the  meaning  of  the  tenth  article  of  war,  giving  the  commander  of  a  **  detach- 
ment '*  autliority  to  appoint  summary  courts-martial.  This  word  is  defined  ia 
Manual  for  Courts-Martial,  paragraph  28,  page  14,  and  in  an  opinion  dated 
March  11,  1913,  and  abstracted  in  Digest  of  Opinions,  Judge  Advocate  Gen- 
eral, 1917,  page  178. 

October  24,  1918. 
2o0.4. 
From:  The  Offlce  of  the  Judge  Advocate  General. 
To :  'The  Chief  of  Construction  Division. 

Subject :  Decision  as  to  authority  of  utilities  officer  to  appoint  summary  courts- 
martial. 

1.  In  your  communication  of  October  2,  1918,  you  request  a  decision  as  to 
whether  a  utilities  officer  assigned  to  duty  and  in  charge  of  personnel  under 
section  III,  General  Orders,  No.  72,  War  Department,  1918,  is  authorized  to 
appoint  summary  courts-martial  for  the  trial  of  offenses  committed  by  members 
of  the  personnel  of  which  he  is  the  commanding  officer. 

2.  Section  III,  General  Order  No.  72,  supra,  provides  that  the  utilities  officer 
therein  referred  to  will  be  a  staff  officer  of  the  camp  commander,  assigned  by 
the  officer  in  charge  of  the  construction  division  from  the  allotment  to  the 
construction  division  of  officers  for  that  purpose;  that  he  will  have  assigneil 
to  him  by  the  officer  In  charge  of  the  construction  division  such  personnel  as 
may  be  necessary  properly  to  exercise  his  functions;  and  that  he  will  have 
quarters  for  his  personnel  permanently  assigned  to  him. 

3.  The  tenth  article  of  war  provides,  inter  alia,  that  a  summary  court  may 
be  appointed  by  the  commanding  officer  of  a  camp,  regiment,  detached  battalion, 
or  company,  or  of  any  other  detachment. 

4.  This  office  has  held  that  any  body  of  troops  is  a  detachment  within  the 
meaning  of  the  te«ith  article  of  war  "  when  designated,  pointed  out,  or  sepa- 
rated from  other  troops  in  such  manner  as  to  make  its  commander  primarily 
the  one  to  be  looked  to  by  superior  authority  as  the  officer  responsible  for  the 
administration  of  the  discipline  of  the  enlisted  men  composing  the  same." 
(Dig.  Ops.  J.  A.  G.  1917,  p.  178.) 

5.  Paragraph  28,  Manual  for  Courts-Martial,  page  14,  reads  as  follows: 

**  *  Detachment '  defined :  A  battalion  or  other  unit  Is  *  detached '  when  isolated 
or  removed  from  the  immediate  disciplinary  control  of  a  superior  of  the  same 
branch  of  the  service  in  such  a  manner  as  to  make  its  commander  primarily 
the  one  to  be  looked  to  by  superior  authority  as  the  officer  responsible  for  the 
administration  of  the  discipline  of  the  enlisted  men  composing  the  same.  The 
term  Is  used  In  a  disciplinary  sense  and  is  not  necessarily  limited  to  what 
constitutes  detachment  In  a  physical  or  tactical  sense.  The  commanding 
officers  of  such  units  as  field  signal  battalions,  aero  squadrons,  field  bakeries, 
and  ammunition,  engineer,  or  sanitary  trains,  if  their  respective  commands 
are  independent,  except  in  so  far  as  they  constitute  parts  of  a  division,  and  If 
their  commanders  are  responsible  directly  to  the  division  commander  for  tlie 
maintenance  of  discipline  in  those  commands,  are  competent  to  appoint  sum- 
mary courts  for  the  same,  subject  to  the  power  of  the  division  commander  to 
appoint  summary  courts  for  all  subordinate  organizations  and  detachments 
under  his  command  If  by  him  deemed  advisable. 

•'  So  likewise  the  various  service  schools,  such  as  the  Mounteil  Service  School 
at  Fort  Riley,  though  they  may  be  located  within  the  Immediate  limits  of  higher 
commands,  constitute  *  detachments '  within  the  meaning  of  Articles  of  War  10, 
and  the  commandants  thereof  have  power  to  appoint  summary  courts-martial 
for  the  trial  of  enlisted  men  connected  with  such  schools,  subject  to  the  right 
of  the  commanding  officer  of  tlie  garrison  or  fort  to  appoint  such  courts  when  by 
him  deemed  desirable."    (Bui.  No.  13,  W.  D.  1913,  p.  7.) 

6.  Since  the  utilities  officer  referred  to  in  General  Order  No.  72,  supra,  Is  a 
staff  officer  of  the  camp  commander  and  both  he  and  the  men  comprising  his 
personnel  form  a  part  of  the  immediate  organization  of  the  camp  commander,  it 
is  the  opinion  of  this  office  that  the  men  so  assigned  to  such  utilities  ofticer  do 
not  constitute  a  "  detachment "  within  the  meaning  of  Articles  of  War  10  and 
of  the  section  of  the  manual  above  quoted. 

7.  You  are,  therefore,  advised  that,  in  the  opinion  of  this  office,  a  utilities 
officer  assigned  to  duty  and  in  charge  of  personnel  under  section  III,  General 
Orders,  No.  72,  War  Department,  1918,  is  not  authorized  to  appoint  a  summary 
courts-martial  for  the  trial  of  offenses  committed  by  members  of  the  pei*8onuel 
of  which  he  is  the  commanding  officer. 
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ABSENCE:  €ertifieate  of  DlBabllitj. 

A  leave  of  absence  granted  an  officer  in  the  Canal  Zone  upon  a  surgeon's 
certificate  of  disability  was  not  a  leave  "  for  the  purxwse  of  visiting  the  United 
States  "  within  Army  Regulations  60,  and  hence  took  effect  under  Army  Regu- 
lations 58  the  day  following  his  departure  and  not  when  he  reached  the 
United  States. 

210.7. 

War  Department,  J.  A.  G.  O.  October  25,  1918.— To  The  Adjutant  General. 

1.  From  the  papers  in  reference  it  appears  that  Capt.  Harry  H.  Ambs, 
Fifth  United  States  Infantry,  serving  in  the  Canal  Zone,  was  granted  a  leave 
of  absence  for  two  months  on  surgeon's  certificate  of  disability  and  left  his 
regiment  June  26,  1918.  He  took  passage  for  New  York  on  a  steamship  which 
ran  aground  and  did  not  reach  New  York  until  July  13,  1918.  Nothing  was 
heard  from  him  officially  from  August  26,  1918,  until  September  13,  1918,  when 
he  reported  for  duty  at  headquarters.  Fifth  Infantry,  Camp  Beauregard,  La. 
After  August  26,  1918,  he  was  carried  on  the  records  as  absent  without  leave. 
Inquiry  is  now  made  whether  the  leave  of  absence  took  effect  June  26,  1918, 
under  Army  Regulatio^is  58,  or  July  13,  1918,  under  Army  Regulations  60. 

2.  Capt.  Arabs  was  not  granted  leave  of  absence  for  the  purpose  of  visiting 
Uie  United  States  and  Army  Regulations  60  does  not  apply.  The  journey  on 
the  delayed  steamer  was  for  his  own  pleasure  or  convenience  and  the  time 
consumed  can  not  be  added  to  his  leave  of  absence.  His  leave  of  absence  took 
effect  June  27,  1918,  expired  August  26,  1918,  and  he  w^as  absent  without  leave 
from  that  date  to  September  13,  1918. 


ARTICLES  OF  WAR:  Special  Courts-Martial;  Jurisdiction  as  to  Part  of 
Charges  Only;  Defectire  Record. 

The  accused  was  tried  by  a  special  court-martial  for  violation  of  the  sixty- 
first  and  sixty-fourth  articles  of  war  and  sentenced.  The  sentence  Imposed  Is 
authorized  by  the  sixty-first  article  of  war  and  the  court  had  power  to  impose 
it  under  the  thirteenth  article  of  war.  The  proceedings  are  valid  as  to  the 
charge  under  the  sixty-first  article  of  war  and  void  as  to  that  under  the  sixty- 
fourth  article  of  war  because  that  offense  is  not  within  its  jurisdiction.  When 
an  accused  is  found  guilty  of  a  violation  of  several  articles  of  war,  some  of 
which  are  beyond  and  some  within  the  jurisdiction  of  the  court,  the  proceed- 
ings and  sentence  are  valid  as  to  the  charges  within  and  void  as  to  those  not 
within  the  jurisdiction.     (Ops.  J.  A.  G.  ante,  p.  228.) 

250.4. 

War  Department,  J.  A.  G.  O.  October  25,  1918.— To  The  Adjutant  General. 

1.  It  appears  from  the  papers  in  reference  that  the  accused  was  tried 
before  a  special  court  for  violation  of  the  sixty-first  and  sixty-fourth  articles 
of  war  and  was  sentenced  to  six  months'  confinement  at  hard  labor  and 
forfeiture  of  two-thirds  of  his  pay  for  a  like  period;  that  the  reviewing 
authority  disapproved  the  finding  of  guilty  of  violation  of  the  sixty-fourth 
article  of  war,  as  the  special  court  did  not  have  jurisdiction  over  this  offense, 
and  ordered  the  court  to  reconvene  for  reconsideration  of  its  sentence;  and 
that  the  court  adhered  to  Its  former  sentence.  The  acting  inspector  general 
in  the  fourth  indorsement  recommended  that  the  papers  be  referred  to  this 
olfice  for  •'  necessary  action  regarding  the  irregularities  or  errors  in  the  court- 
martial  proceedings  "  in  this  case. 

2.  This  office  has  heretofore  held  that  where  an  accused  is  found  guilty  by 
a  summary  court  of  a  violation  of  several  articles  of  war.  Including  the  sixty- 
third  article  of  war,  with  a  specification  alleging  an  offense  which  should 
have  been  laid  under  the  sixty-fourth  article  of  war,  that  the  proceedings  and 
sentence  of  the  court  thereon  are  void,  the  offense  not  being  within  the 
jurisdiction  of  the  court  (Ops.  J.  A.  G.  ante,  p.  228),  but  that  as  to  the  offenses 
over  which  the  court  had  jurisdiction  the  proceedings  in  regard  thereto  are 
valid,  idem.  This  decision  is  applicable  to  the  present  case,  as  special  courts 
have  no  jurisdiction  over  offenses  under  the  sixty-fourth  article  of  war. 
(M.  C.  M.,  pars.  41-43.) 
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3.  The  sentence  for  violation  of  the  sixty-first  article  of  war  disclosed  In  tbe 
papers  in  reference,  i.  e,  six  months'  confinement  and  partial  forfeitures  for  a 
like  period,  is  authorized  by  that  article  of  war  and  the  court  had  power  to 
impose  it  under  the  thirtBenth  article  of  war. 

4.  Tbe  record  of  trial  also  dlacloses  the  followlnir  other  errors,  omissions, 
and  irregularities: 

(a)  The  rank  and  organization  of  each  member  of  the  court  and  the  judge 
advocate  were  not  set  out  either  at  the  meeting  of  the  court  or  at  its  procee<l- 
ings  in  revision.    ,(M.  O.  M.,  par.  357  (6),  7,  8.) 

ib)  The  record  fails  to  disclose  that  the  jndgi;  advocate  read  ta  the  accused 
the  order  appointing  the  court    (M.  C.  M.,  par.  357  (&),  10.) 

(c)  Tlie  accused  was  instructed  that  the  statement  which  he  elected  to  make 
as  part  of  his  defense  would  have  to  i>e  given  under  oath.  <M.  G.  M..  par.  357 
(&),25.) 

(d)  The  record  fails  to  disclose  that  the  accused  was  aaked  whether  the 
evidence  in  the  record  of  previous  convictions  was  correct  and  his  answers 
ther^x).    (M.  C.  M.,  par.  271.) 

<e)  Witnesses  were  recalled  to  the  stand  and  not  cautioned  thst  they  we^e 
still  under  oatii.    (M.  C.  M.,  par.  256.) 

(/)  There  is  no  record  made  of  the  adjournment  of  the  court  (M.  C.  M., 
par.  357  (d),  44.) 

5.  The  errors,  omissions,  and  irregularities  above  set  forth,  while  inexcus- 
able, did  not,  in  the  opinion  of  this  office,  injnriously  affect  the  aubstantial 
rights  of  the  accused  within  the  meaning  of  the  thirty-seventh  article  of  wan 


COURTS-MAKTIAL:  Jnriadietion;  Effect  of  Transfer  to  Different  Branek 
of  Serviee. 

An  officer  in  the  United  States  Guards  was  charged  with  certain  offenses 
under  military  law;  l>efore  trial  he  was  appointed  an  officer  in  the  United 
States  Army.  He  \s  still  subject  to  be  tried  for  the  old  offenses.  (Seel  Win- 
throp.  124;  Ops.  J.  A.  G.  220.3,  Aug.  1,  1918;  G.  O.  No.  73,  W.  D.  1918,  par.  5| 
Dig.  Ops.  J.  A.  G.  1912,  p.  515.) 

250.4. 

War  Department,  J.  A.  G.  O.,  October  25,  191 R.— To  The  Adjutant  General. 

1.  The  papers  in  reference  disclose  that  the  officer  named,  a  second  lieuten- 
ant,  United  States  (iuards.  Ignited  States  Army,  Company  B,  Twelfth  Bat- 
talion, stationed  at  Wilmington,  Del.,  was  absent  without  leave  from  September 
15  to  September  17,  1918;  that  on  September  17  he  refused  to  obey  an  order 
of  his  commanding  officer,  and  thereafter,  by  direction  of  the  department  com- 
mander, charges  against  him  were  preferred;  that  before  action  thereon  was 
taken  he  was  appointed  second  lieutenant  Infantry,  United  States  Army, 
and  ordered  to  report  at  Camp  Meade,  Md.,  for  assignment  to  duty.  Those 
facts  present  the  question  whether  the  officer  named  is  subject  to  court-martial 
action  for  the  offenses  committed  while  he  was  an  officer  of  Company  B, 
Twelfth  Battalion,  United  States  Guards,  United  States  Army. 

2.  The  right  to  hold  this  officer  liable  for  the  offenses  committed  can  not  be 
deemed  to  have  been  lost.  He  was  at  no  time  separated  from  the  service  and 
remanded  to  his  civil  status.  There  is,  during  the  present  emergency,  but 
one  United  Stiites  Army,  and  transfer  of  personnel  throughout  its  several  com- 
ponent parts  Is  legal.  (Ops.  J,  A,  G.  220.3,  Aug.  1,  1918.)  The  appointment 
of  the  officer  named  as  second  lieutenant.  Infantry,  followed  by  his  orders  to 
report  to  a  new  commniul,  relieved  him  of  his  office  as  second  lieutenant,  United 
States  Guards,  and  transferred  him  to  another  component  corps  of  the  service. 
(G.  O.  No.  73,  W.  D.  il)18,  par.  5.)  Where  there  is  no  hiatus  in  the  military 
status  of  a  soldier  he  may  be  tried  for  an  offense  committed  prior  to  his 
change  in  rank  or  arm  of  the  service.     ( Dig.  Ops.  J.  A.  G.  1912,  p.  515. ) 

3.  It  is  recommended  that  the  commanding  general,  damp  Meade,  Md^  be 
advised  that  this  officer  is  subject  to  trial  by  court-martial  for  the  acts  men- 
tioned ;  but  that,  if  it  shall  be  decided  to  try  him,  new  charges  for  the  alleged 
offenses,  committed  while  an  officer  of  Company  B,  Twelfth  Battalion,  United 
States  Guards,  United  States  Army,  and  framed  in  compliance  with  the  pro- 
visions of  the  Manual  for  Courts-Martial,  should  be  preferred. 
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SELEOTITE  DRAFT  ACT:  Liability  of  Beserye  Officers. 

Two  graduate  physicians  holding  commissions  in  the  Officers'  Reserve  Corps 
were  drafted,  while  waiting  orders  to  report  for  duty,  and  sent  to  camp  as 
privates.  Members  of  the  Officers'  Reserve  Corps  are  subject  to  draft  unless 
in  active  service.  Section  5,  selective  draft  act,  40  Stat.  76,  80,  as  amended 
August  31,  1918  (40  Stat.  955),  exempts  from  draft  officers  of  the  Officers' 
Reserve  Corps  "while  In  the  service  of  the  United  States."  This  provision 
places  the  Reserve  Corps  on  the  same  footing  as  the  National  Guard,  whose 
members  are  exempted  in  the  same  way,  and  supersedes  the  phrase  "  in  the  mili- 
tary and  naval  service"  as  contained  In  the  original  selective  draft  act.  (40 
Sta:.  76;  see  note  1,  subdiv.  (d).  Rule  XII,  sec.  79,  S.  S.  R.,  2  ed.,  originally 
note  3,  sec.  79,  S.  S.  R.,  1  ed.) 

210.4. 

War  Department,  J.  A.  G.  O.,  October  25,  1918.— To  The  Adjutant  General. 

The  question  presented  is  whether  the  commissions  of  Drs.  H.  B.  R.  Orr  and 
James  A.  Franklin  in  the  Officers'  Reserve  Corps  preclude  their  being  called 
under  the  draft.  Both  are  graduate  physicians  and  hold  commissions  In  the 
Officers'  Reserve  CJorps.  They  accepted  their  commissions  on  March  8,  1918, 
and  August  11,  1918,  respectively.  While  waiting  orders  to  report  for  duty 
as  such  officers  they  were  drafted  and  sent  to  Camp  Zachary  Taylor  as  pri- 
vates in  the  Hospital  Corps. 

Section  3,  act  of  August  31,  1918  (40  Stat.  955),  exempts  from  draft  officers 
of  the  Officers'  Reserve  Corps  "while  In  the  service  of  the  United  States." 
The  Inclusion  of  the  phrase  quoted  was  for  the  evident  purpose  of  exempting 
Reserve  officers  only  while  in  active  service;  otherwise  the  phrase  would  be 
meaningless.  It  places  the  Officers'  Reserve  Corps  on  the  same  basis  as  the 
National  Guard,  whose  members  are  exempt  "  while  In  the  service  of  the 
United  States."  This  provision  must  be  construed  as  superseding  any  con- 
struction placed  upon  the  phrase  "in  the  military  and  naval  service"  as  con- 
tained in  the  original  selective  draft  act.  (40  Stat.  76;  see  note  1,  subdiv.  (d). 
Rule  XII,  sec.  79,  S.  S.  R.,  2  ed.,  originally  note  3,  sec.  79,  S.  S.  R.,  1  ed.) 
Officers  commissioned  in  the  Officers'  Reser\'e  Corps  are  subject  to  dra*ft  unless 
In  active  service.    The  question,  therefore,  is  answered  In  the  negative. 


BETIREMENT:  Prior  Serriee  Terminated  by  Desertion. 

All  service  in  the  Army,  Navy,  or  Marine  Corps,  whether  terminated  by 
honorable  discharge,  dishonorable  discharge  or  by  desertion,  should  be  counted 
with  the  last  enlistment  In  computing  service  for  retirement.  (C.  6693;  Ops. 
J.  A.  G.  220.8,  Apr.  2,  1918.) 

220.8.  October  26,  1918. 

WAB'KISK  INSURANCE:  Beneficiary;  Foster  Mother. 

Where  an  officer  was  reared  from  Infancy  by  a  woman  not  his  mother, 
without  legal  adoption,  she  can  not  be  named  as  the  beneficiary  of  the  officer's 
Insurance  under  the  war-risk  insurance  act  (40  Stat.  398),  as  amended  June  25, 
1918  (40  Stat.  009),  nor  is  the  officer  entitled  to  commutation  of  quarters,  heat, 
and  light  on  account  of  this  dependent.  It  lias  been  held  that  "dependent 
parent"  Includes  an  adoptive  father  or  mother.  (24  Comp.  Dec.  683,  086.) 
There  must  have  been  a  legal  adoption  in  order  to  entitle  the  officer  to  com- 
mutation of  quarters. 

004.6. 

War  Department,  J.  A.  G.  O.,  October  26,  1918.— To  The  Adjutant  General. 

Second  Lieut.  T.  A.  Snnds,  Quartermaster  Corps,  American  Exi)edltlonary 
Forces,  Invites  attention  to  the  ruling  of  the  War  Risk  Insurance  Burenu  to  the 
effect  that  he  Is  not  legally  entitled  to  name  his  foster  mother,  Annie  Sands, 
as  his  beneficiary  for  Insurance  because  of  the  fact  that  he  was  never  legally 
adopted  by  her,  and  he  Inquires  of  the  Judge  Advocate  General  whether,  in 
view  of  the  circumstances  of  his  case,  the  said  Annie  Sands  has  the  right  to 
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be  named  his  beneficiary  and  whether  he  is  entitled  to  comrautatiou  of  quar- 
ters under  the  act  of  April  16,  1918  (40  State  530),  on  her  account  as  a  de- 
pendent. He  further  aslcs  to  be  advised  whether  he  can  be  legally  adopted 
now  by  his  foster  mother  and  under  what  process.  Lieut.  Sands  states  that 
he  has  been  drawing  commutation  of  quarters  on  account  of  the  said  Annie 
Sands  as  a  dependent  and  he  describes  the  circumstances  of  his  case  as 
follows : 

"  I  was  adopted  by  the  said  Annie  Sands  nearly  20  years  ago  and  have  lived 
with  her  ever  since.  She  raised  and  educated  me  and  is  the  only  mother  I 
ever  knew.  Therefore  I  rightfully  and  legally  believed  I  was  entitled  to  name 
her  as  my  beneficiary,  as  I  have  done  in  my  will.  Also  I  am  drawing  comrauta- 
tlon  of  quarters  under  the  dependents'  act  as  I  have  always  contributed  to 
mother's  support  and  have  allotted  her  the  sum  of  $100  per  month  since  join- 
ing the  service  May  14,  1917." 

From  the  facts  stated  in  this  ease,  It  appears  that  Lieut  Sands  lived  with 
Annie  Sands,  to  whom  he  refers  as  his  foster  mother,  at  712  Chester  Avenue, 
Moorestown,  N.  J.,  for  a  period  of  approximately  20  years ;  that  he  was  educated 
by  her,  but  that  he  has  never  been  legally  adopted  by  her.  In  such  circum- 
stances he  asks  whether  she  may  be  named  as  the  beneficiary  of  his  insurance 
under  the  war-risk  Insurance  act  (40  Stat.  398).  Under  the  war-risk  Insurance 
act,  supra,  as  amended  on  June  25,  1918  (40  Stat.  609),  a  mother  through  adop- 
tion may  be  named  as  the  beneficiary  of  such  Insurance.  Assuming  on  the  facts 
stated  that  Lieut.  Sands  has  never  been  legally  adopted  by  Annie  Sands,  she 
can  not  be  named  as  the  beneficiary  of  his  Insurance  under  such  act.  The  term 
"  adoption  "  has  been  construed  to  mean  legal  adoption.  It  appears  from  an 
examination  of  the  statutes  of  New  Jersey  that  there  is  no  provision  for  the 
adoption  of  children  over  21  years  of  age. 

As  to  the  question  of  commutation  of  quarters,  heat,  and  light,  the  act  of 
April  16,  1918,  supra,  authorizes  such  commutation  to  an  oflicer  who  maintains 
a  place  of  abode  for  a  "  wife,  child,  or  dependent  parent "  under  the  conditions 
therein  prescribed.  The  term  "  dependent  parent  *'  as  used  in  this  statute  was 
defined  by  the  CJomptroller  of  the  Treasury,  In  his  decision  of  May  14,  1918  (24 
Comp.  Dec.  683,  686),  to  Include  an  adoptive  father  or  an  adoptive  mother.  It 
is  the  view  of  this  oflflce  that  there  must  have  been  a  legal  adoption  according 
to  statutory  requirements  to  come  within  the  purview  of  the  act  of  April  16^ 
1918.  However,  the  question  whether  Lieut.  Sands  Is  entitled  to  commutation 
of  quarters,  heat,  and  light  under  the  act  of  April  16,  1918,  is  one  for  the  ulti- 
mate determination  of  the  Comptroller  of  the  Treasury. 


ARMY    REGULATIONS:   Paragraph    824;    Execution    of    Certificates   of 
Peath. 

Paragraph  824  precludes  the  attending  surgeon  from  completing  the  "  certifi- 
cate of  death"  of  a  soldier  (Ops.  J.  A.  G.  004.6,  Mar.  30,  1918).  Every  deatli 
may  be  made  the  basis  of  a  claim  under  the  war-risk  insurance  act  of  October 
6,  1917  (40  Stat.  398).  The  Adjutant  General,  however,  may  furnish  such  in- 
formation as  may  be  proper  to  enable  the  beneficiaries  to  establish  their  right 
to  insurance  from  a  private  company. 

000.7. 

War  Department,  J.  A.  G.  O.,  October  28,  1918. — To  The  Adjutant  General. 

1.  The  views  of  this  office  are  asked  whether  the  Information  required  to 
complete  the  accompanying  form  denominated  "  attending  physician's  certifi- 
cate of  death"  may  be  furnished  (a)  by  an  officer  of  the  Medical  Department 
direct  to  the  representative  of  an  Insurance  company,  and  (6)  by  The  Adjutant 
General  of  the  Army. 

2.  The  questions  presented  are  covered  by  the  opinion  of  this  office  (Ops. 
J.  A.  G.,  004.6),  March  30,  1918,  In  which  It  was  held: 

"Paragraph  824,  Army  Regulations,  forbids  the  furnishing  of  Information 
by  any  person  In  the  military  service  which  can  be  made  the  basis  of  a  claim 
against  the  Government.  It  provides  that  the  fact  of  death  may  be  commun^ 
cated  to  relatives,  but  not  circumstances  connected  therewith  which  could  oe 
made  use  of  in  prosecuting  claims  against  the  Government.  Inasmudi  W 
every  death  In  the  service  may  be  made  the  basis  of  claim  under  the  war-rlsK 
insurance  act  of  October  6,  1917  (40  Stat.  398),  it  is  the  opinion  of  this  office 
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that  the  completion  of  any  certificate  or  atatement  of  attending  surgeon  in  the 
military  service,  as  part  of  a  proof  of  death  to  be  furnished  to  any  private  Insur- 
ance company,  would  constitute  a  violation  of  Army  Regulations  824.  Insur- 
ance companies  can  get  such  information  as  it  may  be  proper  to  furnish  upon 
application  to  The  Adjutant  General  of  the  Army,  Washington,  D.  O." 

While,  under  the  regulation,  the  attending  surgeon  may  not  complete  the 
"  certificate  of  death,"  nevertheless.  The  Adjutant  General  may  furnish  such 
information  as  It  may  be  proper  to  furnish  to  enable  the  beneficiaries  to  estab- 
lish their  right  to  the  insurance. 

CITILIAN  EMPLOYEES:  ''Arsenals'';  Leare  of  Absence  with  Pay. 

Civilian  employees  of  the  United  States  in  factories  engaged  in  tlie  manu- 
facture of  incidental  parts  of  guns,  sights,  screws,  etc.,  are  employed  In  "ar- 
senals," within  the  meaning  of  the  provision  of  the  Army  appropriation  act  (40 
Stat.  845,  870),  relating  to  leave  of  absence  with  pay. 

248.4.  October  28,  1018. 

COMPENSATION:  Members  of  Bemonnt  Service  Training  Camp  Entitled 
to  Benefits. 

Members  of  a  remount  service  training  camp  are  regularly  enlisted  or,  If  In 
deferred  draft  classification,  are  inducted  into  the  Quartermaster  Corps  and 
appointed  first  class  privates.  Section  22,  war-risl£  insurance  act  (40  Stat. 
398,  401)  defines  "enlisted  man"  as  including  all  persons  enlisted,  enrolled 
or  drafted  into  active  service  in  the  military  or  naval  forces  in  the  United 
States  and  also  members  of  training  camps  authorized  by  law.  They  come 
within  the  above  definition  of  *'  enlisted  man  "  and  are  entitled  to  the  benefits 
of  the  war-risk  insurance  act,  ««pra.  The  earlier  opinion  (Ops.  J.  A.  G.  004.6), 
July  22,  1918,  relative  to  certain  training  camps  for  the  preparation  of  military 
Instructors  Is  not  in  point  here. 

004.6. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General.      • 

There  is  referred  to  this  oflice  for  opinion  the  question  whether  members  of 
the  remount  service  training  camp,  operated  at  the  auxiliary  remount  depot, 
Camp  Joseph  E.  Johnston,  Jacksonville,  Fla.,  by  the  Remount  Division  of  the 
Oflice  of  the  Quartermaster  General,  are  entitled  to  the  benefits  of  the  war-risk 
insurance  act  (40  Stat.  398). 

Applications  for  insurance  under  the  war-risk  insurance  act,  zwpra^  were 
made  by  the  members  of  such  training  camp.  The  applications  were  returned 
by  the  Insurance  officer  on  the  ground  that  the  members  were  not  entitled  to 
the  benefits  of  such  act,  the  action  of  the  Insurance  officer  In  this  respect  being 
based  on  an  opinion  from  this  office  (Ops.  J.  A.  G.  004.6),  July  22,  1918,  pub- 
lished in  a  letter  from  The  Adjutant  General's  Office  July  30,  1918,  relative  to 
certain  training  camps  for  the  preparation  of  military  Instructors. 

The  term  **  enlisted  man  "  Is  defined  In  section  22,  war-risk  insurance  act, 
«t/|>m,  page  401,  as  including  persons  whether  enlisted,  enrolled,  or  drafted 
Into  active  service  In  the  military  or  naval  forces  of  the  United  States  and 
also  as  including  members  of  training  camps  authorized  by  law.  The  remount 
service  training  camp  Is  provided  for  in  the  second  indorsement  of  The  Adju- 
tant General  to  the  Quartermaster  General,  681  Remount  Depot,  Miscellaneous 
Division,  January  11,  1918.  The  members  of  the  camp  are  being  trained  to 
determine  their  fitness  to  become  officers  in  the  Remount  Service.  They  are 
regularly  enlisted  or,  if  in  deferred  draft  classification,  are  Inducted  into  the 
Quartermaster  Corps  and  appointed  private,  first  class.  It  is  the  opinion  of  this 
office  that  they  come  within  the  above  definition  of  "enlisted  man,"  and  that 
they  are  entitled  to  the  benefits  of  the  war-risk  insurance  act,  supra.  Atten- 
tion is  called,  however,  to  the  fact  that  while  the  foregoing  expresses  the  opin- 
ion of  this  office  upon  the  question  presented,  the  ultimate  decision  thereof  rests, 
under  section  13,  war-risk  insurance  act,  with  the  Director  of  the  Bureau  of. 
War  Risk  Insurance. 

The  opinion  of  this  office,  relative  to  training  camps  for  the  preparation  of 
military  instructors,  cited  in  paragraph  2  above,  and  relied  on  by  the  insurance 
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officer  for  a  result  contrary  to  the  opinion  herein  expressed,  had  to  do  with 
camps  '* merely  preliminary  to  training  camps*'  contemplated  in  section  22, 
war-risk  insurance  act,  supra^  and  is  not  applicable  to  the  question  now  pre- 
F-cnted. 


OOURTS-MABTIAL:  Sentenee;  Interrmpted  hf  lUnesB;  CanmlftttTe;  Sns- 
peaded. 

A  soldier  was  sentenced  on  April  24,  1918,  to  confinement  at  hard  labor  for 
30  days  and  on  April  25,  he  was  again  sentenced  to  confinement  at  hard  labor 
for  15  days,  the  latter  sentence  to  become  effective  at  the  expiration  of  the 
former.    The  order  publishing  the  sentence  was  approved  and  published  as  of 
April  24,  1918,  to  be  effective  upon  his  release  from  the  hospital  where  he  was 
then  confined.    The  Adjutant  General  directed  the  prisoner  to  he  sent  to  an- 
other place  to  serve  his  sentence.    He  was  on  May  2^,  1918,  transferred  to  the 
designated  place  and  confined  in  a  guardhouse  under  his  sentence.     Two  days 
later  he  reported  sick,  was  sent  to  a  hospital,  and  has  never  been  retilrned  to 
the  guardhouse  to  complete  his  sentence.    Paragraph  401,  Manual  for  Courts- 
Martial,  provides  that  confinement  begins  to  run  on  the  date  of  the  action  of  the 
reviewing  authority.     Except  in  cumulative  sentences,  there  Is  no  authority 
for  a  court  to  set  a  future  date  for  the  beginning  of  a  sentence.     The  same 
paragraph  of  the  Manual  provides  that  a  sentence  of  confinement  is  continuous 
until  the  term  expires,  excepting  where  the  prisoner  is  absent  without  authority 
or  under  parole  duly  revoked  or  is  delivered  to  civil  authority  under  the 
seventy-fourth  article  of  war.    This  sentence  was  not  suspended  In  any  of  the 
ways  mentioned.    When  a  prisoner  becomes  111  and  is  placed  in  a  hospital  for 
treatment,  he  is  not  required  by  additional  confinement  to  make  good  the  time 
so  lost  (Dig.  Ops.  J.  A.  G.  1901,  p.  402).    The  first  sentence  began  to  run  on 
April  24, 1918,  and  continued  fi-om  that  date.    The  second  sentence  became  effec- 
tive at  the  expiration  of  the  first,  which  was  proper  (M.  C.  M.,  par.  401).    This 
sentence  not  being  suspended  In  any  way,  the  soldier  constructively  entered  upon 
the  execution  of  it  at  the  expiration  of  the  first  and  it  was  continuous  from 
that  date. 

250.4. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General. 

1.  The  question  presented  by  these  papers  Is  whether  Pvt.  R.,  Procurement 
Division,  Ordnance  Department,  has  completed  his  sentence  to  confinement  at 
hard  labor  for  30  days.  Imposed  April  24,  1918.  by  a  summary  court,  and 
whether  he  has  completed  his  sentence  of  15  days  at  hard  labor.  Imposed  on 
April  25,  1918,  by  summary  court 

2.  It  appears  that  the  first  sentence  was  Imposed  by  a  summary  court  at 
Walter  Reed  General  Hospital.  The  order  publishing  the  sentence  was  ap- 
proved and  published  as  of  April  24.  1918,  and  according  to  the  terms  of  the 
order  that  sentence  was  to  be  "effective  upon  his  release  from  Walter  Reed 
General  Hospital."  The  Adjutant  General  directed  that  the  prisoner  be  re- 
turned to  the  Aberdeen  Proving  Grounds  to  serve  his  sentence.  The  prisoner 
was  transferred  on  May  25,  1918.  to  the  Aberdeen  Proving  Grounds  and  con- 
fined in  the  guardhouse  under  this  sentence.  Two  days  later  he  reported  sick, 
was  sent  to  the  hospital,  and  has  never  been  returned  to  the  guardhouse  to 
complete  his  sentence. 

3.  Paragraph  401,  Manual  for  Courts-Martial,  prescribes  that  a  sentence  of 
confinement  begins  to  run  on  the  date  of  the  action  of  the  reviewing  authority. 
There  is  no  authority  for  a  court  to  set  a  future  date  for  the  beginning  of  a 
sentence,  except  in  case  of  cumulative  sentences,  and  the  words  attempting  to 
do  so  may  be  treated  as  a  surplusage  (Ops.  J.  A.  G.,  250.4,  July  1,  1918).    The 
same  paragraph  of  the  Manual  provides  that  a  sentence  of  confinement  is  con- 
tinuous until  the  term  expires  except  where  the  prisoner  is  absent  without 
authority,  or  under  a  parole  which  proper  authority  revokes  or  is  delivered  to 
the  civil  authorities  under  the  seventy-fourth  article  of  war.    This  sentence  was 
not  suspended  in  any  of  the  ways  mentioned.     When  a  prisoner  becomes  in 
and  is  removed  to  a  hospital  for  treatment,  the  time  spent  in  the  hospita| /^ 
not  required  to  l)e  made  good  by  additional  confinement  at  the  end  ^^  J^^ 
term  of  confinement  imposed  by  the  sentence  (Dig.  Ops.  J.  A.  G..  1901f  p.  4^|* 
It  must  be  held  that  this  sentence  began  to  run  on  the  date  ofUts  appro^^ 
April  24,  1918,  and  was  continuous  from  that  date. 
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4.  The  second  sentence  was  approred  April  25, 1918,  and  provides  that  it  is  to 
become  effective  "at  the  expiration  of  the  sentence  under  wliich  he  is  now 
foregoing."  This  was  proper  (M.  O.  M.,  par.  401).  This  sentence  not  being 
suspend^  in  any  of  the  ways  provided,  the  soldier  in  contemplation  of  law 
entered  upon  its  execution  immediately  upon  the  expiration  of  the  first  sen- 
tence and  it  was  continuous  from  that  date. 

5.  It  is,  therefore,  the  opinion  of  this  office  that  this  soldier  has  served  botU 
the  sentences  imposed. 

EFFICIENCY  BOABDS:  Error  in  Convening  Anthority. 

A  commanding  officer,  reciting  as  authority  Special  Regulations,  No.  49, 
1917,  convened  a  boarcf  to  determine  the  fitness  of  a  first  lieutenant  in  the 
Officers'  Reserve  Corps  and  to  make  recommendations.  The  same  day  the  officer 
resided  to  accept  a  commission  as  second  lieutenant.  The  board  met,  took 
testimony,  and  recommended  that  the  resignation  be  accepted  and  that  the 
officer  be  recommissiofted  as  a  second  lieutenant.  The  board  should  have  been 
convened  under  authority  of  paragraph  41,  Special  Regulations,  No.  43,  1917, 
Changes  No.  4,  January  17,  1918.  The  mlscitatlon  of  authority  in  the  conven- 
ing order  is  not  fatal.  (Ops.  J.  A.  G.,  July  15,  1918,  ante,  p.  557.)  Under 
paragraph  40i,  Special  Regulations,  No.  43,  1917,  and  Changes  No.  3,  Novem- 
ber 30, 1917,  a  Reserve  officer  found  unfit  to  perform  the  duties  of  his  rank,  but 
fit  to  perform  the  duties  of  a  lower  grade,  may  be  allowed  to  resign  and  be  ap- 
pointed In  the  lower  grade  for  which  he  is  recommended.  This  proceeding 
is  distinct  from  that  of  an  efficiency  board.  In  the  Instant  case  the  pro- 
ceeding provided  for  in  paragraph  41,  Special  Regulations,  No.  43,  1917, 
Changes  No.  4,  thereof,  were  combined  and  confused  with  those  provided  for 
in  paragraph  40^,  Special  Regulations,  No.  43,  1917,  and  Changes  No.  3  thereof, 
but  the  irregularity  is  not  fatal.  The  President  may  exercise  the  power  of 
summary  dismissal  under  section  37,  national  defense  act  (39  Stat.  Ift6,  189; 
Ops.  J.  A.  G.  Aug.  2,  1918,  ante,  p.  628),  or  accept  the  resignation  and  commis- 
sion the  officer  in  the  lower  grade. 

210.1. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General. 

The  commanding  officer  Air  Service  Flying  School,  Mather  Field,  by  order 
dated  August  24,  1918,  convened  a  board  of  three  officers  to  determine  the  fit- 
ness of  First  Lieut.  William  B.  McLaren,  Air  Service,  Military  Aeronautics,  a 
Reserve  officer,  to  discharge  the  duties  of  his  office  and  to  make  recommenda- 
tions. The  order  recited  as  its  authority,  Special  Regulations,  No.  49,  1917. 
On  the  same  day  Lieut.  McLaren  tendered  his  resignation  as  first  lieutenant, 
Air  Service,  Military  Aeronautics,  "with  a  view  to  accepting  a  commission 
as  second  lieutenant.  Air  Service,  Military  Aeronautics."  The  board  met,  took 
testimony,  and  recommended  that  the  resignation  be  accepted  and  that  Lieut. 
McLaren  be  recommissioned  as  second  lieutenant.  Air  Service,  Military  Aero- 
nautics. The  proceedings  and  recommendations  were  forwarded  with  the 
approval  of  the  commanding  officer  Mather  Field,  and  of  the  office  of  the 
Director  of  Military  Aeronautics.  Opinion  is  requested  as  to  iixe  legality  of 
the  above  procedure. 

The  authority  for  convening  the  board  Is  to  be  found  not  In  Special  Regula- 
tions, No.  49,  1917,  nor  in  Special  Regulations,  No.  49,  1918,  which  superseded 
them,  but  in  paragraph  41,  Special  Regulations,  No.  43,  1917,  Changes  No.  4, 
January  17,  1918.  The  mlscitatlon  of  authority  in  the  convening  order  Is  not  a 
fatal  Irregularity.  Ops.  J.  A.  G.,  July  15,  1918,  ante,  p.  557.)  The  record,  find- 
ings, and  recommendation  of  the  board  having  been  forwarded  to  the  War  De- 
partment may  be  used  to  inform  the  President  so  that  he  may,  if  he  deems  It  ad- 
visable, exercise  his  power  of  summary  dismissal  under  section  37,  national 
defense  act  (39  Stat,  166,  189;  Ops.  J.  A.  G.  Aug.  2,  1918,  ante,  p.  628.) 

rnder  paragraph  40i,  Special  Regulations,  No.  43,  1917,  Changes  No.  3',  No- 
vember 30,  1917,  a  Reserve  officer  who  has  been  found  unfit  to  perform  the 
duties  of  his  rank,  but  fit  to  perform  duties  of  a  lower  grade  may  be  allowed 
to  resign  his  commission  and  be  appointed  as  of  the  following  day  in  the  lower 
grade  for  which  he  may  be  recommended.  The  resignation  and  recommenda- 
tions of  the  commanding  officer  should  be  forwarded  through  channels  to  the 
War  Department.  This  proceeding  is  entirely  separate  and  distinct  from  the 
proceedings  of  an  efficiency  board.    In  the  instant  case  the  proceedings  pro* 
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vided  for  In  paragraph  41,  Special  Regulations,  No.  43,  1917,  Changes  No.  4 
thereof,  were  combined  and  confused  with  those  provided  for  In  paragraph  40i, 
Special  Regulations,  No.  43,  1917,  Changes  No.  3  thereof.  This  constituted  an 
irregularity,  but  not  a  fatal  defect 

It  Is  oi)en  to  the  President  either  to  exercise  his  power  of  summary  dis- 
missal as  indicated  In  paragraph  3  of  this  Indorsement,  or  to  accept  the  resi^a- 
tion  of  Lieut.  McLaren  and  recommission  him  in  a  lower  grade  pursuant  to 
the  recommendation  of  his  commanding  officer. 


GOYEBNMENT  AGENCIES:  Aathority  of  Signal  Corpg  to  Furnish  Tele- 
phone SerTlce  for  Ednoational  Institutions. 

.  The  Chief  Signal  Officer  is  authorized,  under  the  Army  appropriation  act 
(40  Stat.  845,  847),  to  furnish  telephone  service  "at  or  connecting  any  post 
*  ♦  ♦  or  other  office  or  station  of  the  Army  ♦  ♦  ♦.'*  An  educational  in- 
stitution where  there  is  a  unit  of  the  Students'  Army  Training  Corps  is  a 
station  of  the  Army,  and  the  Signal  Corps  has  authority  to  supply  telephone 
service  there.  It  has  no  authority  to  supply  such  service  to  an  officer  assigned 
as  an  instructor  at  an  institution  where  there  Is  no  such  unit. 

676. 

War  Department,  J.  A.  G.  O.,  October  28.  1918.— To  The  Adjutant  General. 

In  connection  with  the  accompanying  inquiry  from  the  professor  of  military 
science  and  tactics,  Western  Military  Academy,  Alton,  111.,  whether  he  can  be 
furnished  telephone  service  for  his  office  by  the  Signal  Corps  of  the  Army,  the 
Chief  Signal  Officer  desires  the  opinion  of  this  office  upon  the  subject  of  the 
authority  of  the  Signal  Corps  to  supply  telephone  service  for  the  officer  assigned 
as  professor  of  military  science  and  tactics  at  Western  Military  Academy  and, 
generally,  as  to  his  authority  to  furnish  such  service  at  educational  institutions 
whether  or  not  they  are  institutions  at  which  units  of  the  Students'  Army 
Training  Corps  are  organized  under  section  II,  General  Orders,  No.  79,  War 
Department,  1918 ;  and  he  also  desires  to  be  advised  as  to  the  "  full  authority 
of  the  Signal  Corps  with  relation  to  providing  telephone  service  for  institutions 
of  the  liind  last  described." 

The  Chief  Signal  Officer  is  authorized,  under  the  Army  appropriation  act 
(40  Stat.  845,  847),  to  furnish  telephone  service  **at  or  connecting  any  post, 
camp,  cantonment,  depot,  arsenal,  headquarters,  hospital,  aviation  station,  or 
other  office  or  station  of  the  Army;     ♦    ♦     ♦."    An  educational  institution 
where  there  is  a  unit  of  the  Students'  Army  Training  Corps  is  a  station  of  the 
Army,  and,  in  the  opinion  of  this  office,  the  Chief  Signal  Officer  is  authorized 
to  furnish  necessary  telephone  service  for  any  officer  of  the  Army  on  duty  at 
such  Institutions  in  connection  with  such  training  corps.    I  think  this  au- 
thority applies  only  to  those  educational  institutions  where  there  is  a  unit  of 
the  Students'  Army  Training  Corps.    If,  therefore,  there  is  at  Western  Military 
Academy,  Alton,  lU.,  a  unit  of  the  Students'  Army  Training  Corps,  it  is  the 
view  of  this  office  that  telephone  service  may  be  furnished  any  officer  of  the 
Army  on  duty  there,  necessary  for  the  transaction  of  public  business,  and  that 
if  there  be  no  unit  of  the  Students'  Army  Training  Corps  there,  there  is  no 
authority  for  furnishing  such  telephone  service  by  the  Signal  Corps, 


OFFICEBS:  Acceptance  of  Promotion. 

A  second  lieutenant  mortally  111  received  a  telegram  from  The  Adjutant  Gen- 
eral stating  that  he  had  been  appointed  first  lieutenant  and  directing  acceptance 
by  wire.  He  was  informed  thereof  by  ills  company  and  brigade  commanders, 
understood  the  same,  and  thanked  his  informants,  but  said  he  was  not  In  con- 
dition to  wire  acceptance.  Thereafter  he  Informed  his  father  that  he  had  been 
promoted.  The  following  day  he  died.  The  facts  show  that  he  comprehended 
the  order  and  his  conduct  was  consistent  only  with  an  acceptance.  Under  the 
circumstances  he  i^erformed  every  act  reasonably  to  be  expected  to  indicate 
that  he  was  accepting  the  promotion  and  he  will  be  deemed  to  have  accepted 
it.     (Ops.  J.  A.  G.  241.2,  Feb.  6,  1918.) 
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210.2. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General. 

1.  Inquiry  Is  made  whether  Second  Lieut.  Edward  H.  Robinson,  Headquarters 
Ck)mpany,  One  hundred  and  fifty-ninth  Depot  Brigade,  Camp  Zachary  Taylor, 
Ky.,  now  deceased,  may  be  deemed  to  have  accepted  promotion  to  a  first  lieu- 
tenancy October  11,  1918.  On  that  day  he  was  mortally  111  with  Spanish  in- 
fluenza in  the  base  hospital,  when  a  telegram  from  The  Adjutant  General  of 
the  Army  was  received  at  headquarters  stating  that  he  had  been  appointed 
a  first  lieutenant  and  directing  him  to  wire  acceptance.  He  was  informed 
tliereof  by  his  company  commander  and  by  his  brigade  commander  and  "he 
understood  same  and  thanked  his  informants  for  the  information,  but  was  not 
in  a  condition  to  wire  acceptance  of  same  as  directed."  He  thereafter  stated 
to  his  father  that  he  had  been  thus  promoted.    October  12,  1918,  he  died. 

2.  It  is  clear  that  Lieut.  Robinson  apprehended  the  order  of  The  Adjutant 
General  promoting  him  and  that  .his  conduct  as  evidenced  by  his  words  to  his 
camp  commander  and  brigade  commander,  as  well  as  to  his  father,  was  con- 
sistent only  with  an  acceptance  of  the  oflSce.  The  facts  sufficient  to  show  an 
acceptance  of  an  office  vary  under  different  circumstances.  Less  evidence 
should  be  required  to  establish  acceptance  of  a  promotion  than  to  establish 
acceptance  of  a  commission  in  the  first  instance.  In  this  case  the  officer  per- 
formed every  act  reasonably  to  be  expected  under  the  cricumstances  to  in- 
dicate officially  that  he  was  accepting  the  promotion  of  which  he  was  officially 
advised.  (Ops.  J.  A.  G.  241.2,  Feb,  6,  1918.)  The  inquiry  is  answered  in  the 
affirmative. 


PAY  AND  ALLOWANCES:  Forfeiture  of  Pay;  Yoluntary  Allotments. 

A  soldier,  under  sentence  of  forfeiture  of  pay  or  awaiting  sentence,  may  not 
l)e  permitted  to  make  a  voluntary  allotment  or  disposition  of  his  pay  which 
would  Interfere  with  the  operation  of  the  sentence. 

243. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General. 

1.  The  question  submitted  by  the  commanding  officer,  Camp  Dodge,  Iowa, 
October  19,  1918,  is  whether  a  private,  under  sentence  to  forfeit  two-thirds 
of  his  pay  per  month  for  six  months,  may  make  allotments  for  "  liberty  bond 
and  destitute  mother,"  which  will  take  precedence  of  the  sentence ;  and  whether 
he  may  do  so  if  he  is  "awaiting  sentence." 

2.  Both  of  the  allotments  in  question  are  voluntary  allotments;  and  this 
ofiice  is  clearly  of  opinion  tliat  a  soldier,  circumstanced  as  stated  above,  may 
not  be  permitted  to  make  any  disposition  of  his  pay  which  would  interfere 
with  the  operation  of  his  sentence. 


PAT  AND  ALLOWANCES:  Mileage  for  Travel  to  First  Daty  Station. 

An  officer  holding  a  commission  in  a  State  National  Guard  Reserve,  not  in 
active  service,  was  commissioned  in  the  Army  of  the  United  States  and  ordered 
to  duty  at  Camp  Dodge.  He  is  not  entitled  to  mileage  for  travel  to  his  first 
duty  station  for  the  reason  that  not  being  in  active  military  service  he  was  ap- 
pointed from  civil  life  within  tlie  meaning  of  Army  Regulations,  1297. 

245.6. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  Maj.  John  J.  Phillips,  Nineteenth  Division,  can 
lopilly  be  paid  mileage  for  travel  in  reporting  to  his  first  duty  station  If  his 
travel  orders  are  corrected  to  sliow  that  the  travel  was  "  necessary  in  the 
military  service." 

2.  The  facts  are  not  fully  stated  but  apparently  Maj.  Phillips,  while  hold- 
ing a  commission  as  captain  in  the  California  National  Guard  Reserve,  not 
in  active  service,  was  commissioned  in  the  Army  of  the  United  States  and 
ordered,  September  10,  1918,  to  duty  at  Camp  Dodge,  Iowa.  Maj.  Phillips 
contends,  in  substance,  that  as  he  had  a  military  status  at  the  time  of  and 
prior  to  Ills  appointment  in  the  Army  of  tlie  United  States,  he  should  not  be 
regarded  as  having  been  appointed  from  civil  life  within  the  meaning  of  Army 
Regulations,  1297.    He  was  appointed  from  civil  life  in  the  sense  that  he 
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was  not  In  active  military  service.  Being  only  a  Reserve  officer  of  tlie  Na- 
tional Guard  and  not  having  been  ordered  to  active  duty,  In  the  (H;>inloii  of  this 
office  his  ai^K>intment  in  the  Army  of  the  United  States  was  from  civil  life 
within  the  contemplation  of  the  mileage  laws  and  regulations. 


RETIREMENT:  Contract  Sargeon;  ^'Active  l>iity.'' 

Where  an  officer  in  the  Medical  Reserve  Corps  has  held  office  as  such  since 
1908,  having  for  eight  years  previous  thereto  been  employed  as  a  contract 
surgeon,  he  Is  entitled  to  retirement  by  reason  of  disability  incurred  wbile  lie 
was  a  contract  surgeon.  His  disability  was  "incurred  in  line  of  duty,"  as 
contemplated  by  section  I,  chapter  XVII,  act  of  July  9,  1918  (40  Stat.  845, 
889).  By  that  act  service  as  contract  surgfeou  is  recognized  as  active  duty  in 
determining  eligibility  for  appointment  in  the*Medical  Reserve  Corps  and  conse- 
quently it  is  so  recognized  for  the  purpose  of  determining  retirement  under  the 
same  act. 

210.4. 

War  Department,  J.  A.  G.  O.,  October  28,  1918.--To  The  Adjutant  General. 

1.  Inquiry  is  made  whether  the  disability  of  First  Lieut.  Charles  L.  Baker, 
who  has  held  office  as  such  In  the  Medical  Reserve  Corps  since  June  7,  1908, 
was  "  Incurred  in  line  of  duty,"  as  that  phrase  is  used  in  section  I,  chapter 
XVII,  act  of  July  9,  1918  (40  Stat.  845,  889).  Lieut.  Baker  was  a  contract 
surgeon  from  September  1,  1900,  to  June  7,  1908.  His  disability  was  incurred 
in  1900,  while  he  was  acting  as  a  contract  surgeon.  It  is  stated  that  the  dis- 
ability was  certainly  incurred  as  an  incident  to  the  service. 

2.  By  the  provisions  of  the  above-mentioned  act,  a  person  who  has  been  "  an 
officer  of  the  Medical  Reserve  Corps,  or  contract  surgeon,  on  active  dn  ty  for 
twelve  years  subsequent  to  1898,  shall  be  eligible  for  appointment  as  first 
lieutenant  in  the  Medical  Corps,"  and  any  officer  who  falls  to  pass  the  physical 
examination  "  by  reason  of  disability  incurred  in  line  of  duty  "  is  entitled  to 
retirement.  Since  sendee  as  a  contract  surgeon  is  recognized  as  "  active  duty  " 
in  determining  eligibility  for  appointment,  disability  Incurred  in  the  course 
of  that  duty  must  be  recognized  as  having  been  incurred  in  line  of  duty  for  the 
purpose  of  retirement.    The  inquiry  is  answered  in  the  affirmative. 


WAB-BISK  INSURANCE:  Farm  Farlough;  Line  of  Duty. 

A  soldier  on  farm  furlough  who  died  of  disease  contracted  without  fault  of 
his  own  was  in  line  of  duty  at  the  time  of  his  death  (Moore  v.  United  States, 
48  Ct.  CIS.  110). 

220.4.  OcTOBEB  28,  1918. 

CIYIL  AUTHOBITIES:  Deserter  Serving  Sentence  in  Penitentiary. 

A  soldier  deserteil  the  service  in  1917  and  is  now  confined  in  a  State  peni- 
tentiary, where  he  was  sentenced  to  serve  a  term  of  five  years  for  burglary, 
his  term  expiring  November  30,  1921.  Civil  authorities  should  be  permitted 
to  retain  the  custody  of  this  man  for  the  purpose  of  enforcing  the  sentence. 
It  is  recommended,  however,  that  they  be  requested  to  surrender  him  to  the 
military  authorities  at  the  termination  of  his  sentence. 

250.3. 

War  Department,  J.  A.  G.  O.,  October  29,  1918.— To  The  Adjutant  General 

The  views  of  this  office  are  desired  with  reference  to  the  action  which 
should  be  taken  in  regard  to  W.,  who  deserted  November  11,  1917,  from  Camp 
Shelby,  Miss.,  and  who  is  now  confined  in  the  Mississippi  State  Penitentiary. 
The  papers  show  that  this  man  was  sentenced  to  a  term  of  five  years  in  the 
penitentiary  for  burglary  and  that  the  term  of  sentence  will  expire  on  NovenJ- 
ber  30,  1921.     It  is  not  shown  when  the  crime  of  burglary  was  committed. 

Inasmuch  as  this  soldier  is  now  serving  a  sentence  in  the  State  Penitentiary 
of  Mississippi  for  burglary,  it  is  the  view  of  this  office  that  the  civil  autbo^ 


'^ 
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ities  should  be  permitted  to  retain  the  custody  of  the  man  for  the  purpose  of 
enforcing  the  sentence  imposed.  It  is  recommended,  however,  that  request 
be  made  upon  the  civil  authorities  that  the  man  be  surrendered  to  the  mil- 
itary authorities  upon  the  termination  of  the  sentence  of  confinement. 


GITILIAN  EMPLOYEES:  GontinniBg  Per  Diem  Allowance  to  an  Employee 
Who  Beeomes  Ul  While  on  Temporary  Dnty. 

Where  a  civilian  employee  is  authorized  to  travel  or  is  assigned  to  temporary 
duty  away  from  his  regular  station  for  a  specific  time  and  becomes  ill  while  on 
such  duty,  he  is  entitled  under  Army  Regulations  733,  Changes  Army  Regula- 
lations  No.  66,  December  81,  1917,  to  his  per  diem  allowance  in  lieu  of  sub- 
sistence. The  Regulations  do  not  expressly  refer  to  this  point.  So  long  as 
the  employee  remains  in  a  duty  status  at  his  temporary  station  within  the 
limits  of  the  order  assigning  him  to  such  duty,  and  continues  to  be  entitled 
to  his  regular  compensation,  he  is  entitled  to  his  subsistence  allowance  pro* 
vided  his  absence  from  duty  is  not  for  his  own  convenience  and  his  illness  is 
not  due  to  his  misconduct. 

248.7. 

War  Department,  J.  A.  O.  C,  October  29,  1018.— To  The  Adjutent  General. 

1.  The  opinion  of  this  office  is  requested  on  the  question  as  to  the  correct  per 
diem  allowance  of  an  employee  authorized  to  travel  or  assigned  to  temporary 
duty  away  from  his  regular  station  for  a  specific  number  of  days  and  who 
becomes  ill  while  on  this  temporary  duty.  The  Bureau  of  Aircraft  Production 
inquires  whether  the  employee  is  entitled  to  a  per  diem  allowance  In  lieu  of 
subsistence,  under  Army  Regulations  733,  Changes  Army  Regulations  No.  66, 
December  31,  1917,  "for  the  full  number  of  days  specified  In  the  travel  or- 
der •  ♦  •  or  should  a  deduction  of  per  diem  allowance  be  made  during  the 
time  the  man  Is  111." 

2.  This  question  arises  In  connection  with  the  case  of  Inspector  D.  McKin 
Cooke,  of  the  Bureau  of  Aircraft  Production,  who  was  ordered  to  Elizabeth, 
N.  J.,  on  May  10,  1918,  for  temporary  duty  of  five  days,  later  extended  to  25 
days.  Two  days  after  his  arrival  at  Elizabeth,  his  temporary  duty  station,  he 
became  111  and  received  treatment  in  a  local  hospital.  How  long  he  remained 
In  the  hospital  Is  not  shown  In  the  papers. 

3.  It  appears  that  Inspector  Cooke's  orders  assigning  him  to  temporary  duty 
at  Elizabeth  specified  that  he  should  receive  a  per  diem  of  $4  a  day  In  lieu  of 
subsistence.  Neither  the  Regulations  nor  any  statute  contains  any  specific  pro- 
vision covering  a  situation  like  this.  It  is  the  view  of  this  office,  however,  that 
so  long  as  the  employee  remains  in  a  duty  status  at  his  temporary  station  within 
the  limits  of  the  order  assigning  him  to  such  duty  and  continues  to  be  entitled 
to  his  regular  compensation,  he  is  entitled  to  his  subsistence  allowance  provided 
that  In  case  of  his  absence  from  duty  it  Is  not  for  his  own  convenience  or  on 
account  of  sickness  due  to  his  misconduct.  In  the  present  case,  therefore,  if 
Inspector  Cooke  was  entitled  to  have  the  time  during  which  he  was  absent  in 
the  hospital  charged  to  sick  leave  and  was  entitled  to  full  pay  for  such  period 
and  If  his  illness  was  not  due  to  his  own  misconduct,  it  is  the  view  of  this  ofiice 
that  he  is  legally  entitled  to  the  per  diem  allowance  for  subsistence  during  his 
absence  from  duty  on  that  account  for  such  time  as  he  remained  assigned  to  the 
temporary  duty. 

COUBTS-MABTIAL:  Detail  of  Assistant  Judge  Advooato  as  Trial  Judge 
Advocate. 

There  have  been  many  instances  where  an  assistant  judge  advocate  has  been 
detailed  as  trial  judge  advocate.  Whether  or  not  such  detail  shall  be  made  is 
largely,  If  not  entirely,  within  the  discretion  of  the  division  commander. 

260.4. 

October  29, 1918. 
From :  The  Office  of  the  Judge  Advocate  General. 
To:  Division  Judge  Advocate,  Thirteenth  Division,  Camp  Lewis,  American 

Lake,  Wash. 
Subject :  Detail  of  Assistant  Division  Judge  Advocate  as  Trial  Judge  Advocate. 


920  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

1.  Replying  to  your  communication  of  October  18,  1918,  inquiring  whether  it 
would  meet  the  approval  of  this  office  should  Ma  J.  Hiram  C.  Todd,  Assistant 
Judge  Advocate,  Thirteenth  Division,  be  detailed  as  trial  judge  advocate  for 
court-martial  duty  at  Camp  Lewis,  your  attention  is  invited  to  telegram  of  tills 
office  of  October  19, 1918,  stating  that  this  office  had  no  objections  to  Ma  J.  Todd 
being  so  assigned. 

2.  A  division  judge  advocate  and  his  assistants  are  appointed  primarily  for 
the  purpose  of  disposing  of  the  business  that  properly  comes  before  his  office. 
There  have,  however,  been  many  instances  In  the  Army  in  which  a  department 
judge  advocate  has  been  detailed  as  trial  judge  advocate  of  an  important  case. 
The  question  of  the  employment  of  a  division  judge  advocate  and  his  assistants 
within  a  division  is,  for  obvious  reasons,  one  largely,  if  not  entirely,  within  tlie 
dis(;retion  of  the  commander  of  the  division  with  which  they  are  serving. 


COURTS-MARTIAL:  Special  and  Summary;  Aathority  to  Appoint;    De- 
tached Battalions. 

Individual  engineer  service  battalions  at  Camp  Humphreys,  Va.,  each  main- 
taining a  headquarters  with  a  major  or  captain  as  battalion  commander  and 
each  being  a  separate  unit  and  not  part  or  attached  to  any  organization,  are 
"  detached  battalions  "  within  the  meaning  of  tlie  ninth  and  tenth  articles  of 
war  and  Manual  for  Courts-Martial,  paragraphs  21,  22 ;  hence  their  respective 
commanding  officers  are  authorized  to  appoint  special  and  summary  courts. 
But  a  major  appointed  by  the  commanding  officer  of  Camp  Humphreys  to 
take  charge  of  them  collectively  as  "  officer  in  charge  service  battalions  "  was 
not  so  authorized,  since  the  organization  of  regiments  of  engineers  and  the 
appointment  of  their  commanding  officers  Is  a  function  of  the  President  (G.  O. 
No.  74,  W.  D.  1917;  G.  O.  Ko.  78,  W.  D.  1917;  G.  O.  No.  108,  W.  D.  1917). 

October  29,  1918. 
250.4. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  The  camp  judge  advocate,  Camp  A.  A.  Humphreys,  Va. 

Subject :  Authority  of  "  officer  In  charge  of  service  battalions  "  and  command- 
ing officers  of  individual  service  battalions  of  engineers  to  appoint  sum- 
mary and  special  courts-martial. 

1.  Your  communication  states  that  there  are  now  at  Camp  A.  A.  Humphreys 
several  service  battalions,  Engineers  Nos.  540,  547,  548,  549,  550,  and  casual 
battalions.  Each  battalion  maintains  a  headquarters  with  a  major  or  captain 
as  battalion  commander.  Each  battalion  is  a  separate  unit  and  is  not. part 
of  or  attached  to  any  organization.  These  battalions  collectively  are  in  charge 
of  a  major,  appointed  by  verbal  order  of  the  commanding  officer.  Camp  A.  A, 
Humphreys,  and  designated  "officer  In  charge  service  battalions."  There  Is 
no  order  In  the  office  of  the  camp  adjutant  malilng  any  appointment  of  this 
officer  or  defining  his  duties.  The  adjutant  states  that  this  officer  exercises- 
administrative  functions  over  these  battalions  and  Is  responsible  for  their 
training,  equipment,  and  preparation  for  overseas  duty,  and  that  his  position 
is  that  of  a  commanding  officer  of  a  provisional  regiment.  You  further  set 
out  an  order  of  this  officer  appointing  a  special  court-martial,  and  ask: 

(a)  Do  the  commanding  officers  of  tlie  Individual  service  battalions  engi- 
neers come  within  the  designation  "Commanding  officer  of  detached  battalion" 
of  tlie  ninth  and  tenth  articles  of  war;  and 

(6)  Is  the  appointment  of  the  special  court  legal? 

2.  Commanding  officers  of  detached  battalions  may  appoint  special  and 
summary  courts  (A.  W.  9;  A.  W.  10;  M.  C.  M.,  pars.  21,  22).  A  battalion  or 
other  unit  Is  detached  when  Isolated  or  removed  from  the  Immediate  disci- 
plinary control  of  a  superior  of  the  same  branch  of  the  service  in  such  a  man- 
ner as  to  make  Its  commander  primarily  the  one  to  be  looked  to  by  superior 
authority  as  the  officer  responsible  for  the  administration  of  the  discipline  of 
the  enlisted  men  composing  the  same  (M.  C.  M.,  par.  28).  In  the  opinion  of 
this  office,  the  battalions  and  each  of  them  is  detached  within  the  meaning  of 
the  Articles  of  War  and  paragraphs  of  the  Manual  for  Courts-Martial  above 
cited,  and  it  consequently  follows  that  the  commanding  officer  of  each  unit  is 
authorized  to  appoint  special  and  summary  courts  for  his  organization. 
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3.  Superior  authority  may  appoint  special  or  summary  courts  when  deemed 
desirable.  Authority  is  an  attribute  of  command.  The  organization  of  regi- 
ments of  Engineers,  as  well  as  the  appointment  of  commanding  officers  thereof, 
Is  a  function  of  the  President  (Q.  O.  No.  74,  W.  D.  1917 ;  G.  O.  No.  78,  W.  D.  1917 ; 
G.  O.  No.  108,  W.  D,  1917).  Your  communication  fails  to  disclose  the  appoint- 
ment or  assignment  of  the  "  officer  in  charge  of  service  battalions,"  by  any  com- 
petent authority,  as  commanding  officer  ot  the  collective  units  of  service  bat- 
talions. Therefore  It  follows  that  he  Is  not  the  commanding  officer  of  a  regiment, 
detached  battalion,  or  **  any  other  detached  command  "  within  the  meaning  of  the 
ninth  article  of  war,  nor  is  he  a  "  superior  authority  "  within  the  meaning  of  that 
article.  Accordingly,  the  appointment  of  a  special  court  by  this  officer  is  un- 
authorized. 

4.  Your  questions  are  answered  as  follows : 

(a)  Commanding  officers  of  individual  service  battalions  now  at  Camp  A.  A. 
Humphreys,  Va.,  come  within  the  definition  of  commanding  officers  of  detached 
battalions,  and  each  is  authorized,  under  the  ninth  and  tenth  articles  of  war,  to 
appoint  special  and  summary  courts ; 

(b)  The  appointment  of  a  special  court  by  the  "officer  in  charge  of  service 
battalions  *'  is  not  authorized  by  law. 


MEDICAL  BOARDS:  Plea  of  Gnllty  as  Modifying  Effect  of  Irregular  Pro- 
eeedings. 

A  soldier,  brought  to  trial  under  the  ninety-sixth  article  of  war  for  refusing 
to  submit  to  an  operation  for  hernia,  pleaded  guilty.  The  record  did  not  show 
whether  the  soldier  had  been  examined  by  every  member  of  the  medical  board 
appointed  under  section  III,  General  Orders  No.  29,  War  Department.  1918.  The 
circular  letter  of  February  21, 1918,  referring  to  section  II,  General  Orders,  No. 
167,  War  Department,  1917,  applies  equally  to  section  III,  General  Orders,  No. 
29,  War  Department,  1918,  so  far  as  concerns  this  case.  The  medical  officers 
constituting  the  board  referred  to  in  this  regulation  must  each  make  a  per- 
sonal examination  of  the  soldier  to  determine  whether  the  operation  or  treat- 
ment is  necessary  to  enable  the  soldier  properly  to  perform  military  duties, 
and,  if  there  is  such  a  doubt  as  would  be  indicated  by  a  dissenting  opinion  as 
to  the  necessity  or  advisibilty  of  the  operation  or  treatment,  the  soldier  must 
be  given  the  benefit  of  it.  The  plea  of  guilty  Implies  that  the  examination  was 
made  properly,  but  if  the  record  contains  convincing  evidence  that  some  mem* 
bers  of  the  board  did  not  examine  the  accused,  the  finding  of  guilty  should 
be  disapproved  even  though  a  plea  of  guilty  has  been  entered. 

October  29,  1918. 
250.4. 

From :  The  Office  of  the  Judge  Advocate  General. 

To :  Acting  Judge  Advocate,  Camp  Pike,  Arkansas. 

Kubject:  Effect  of  plea  of  guilty  wider  circumstances  stated. 

1.  In  your  letter  of  the  2&th  ultimo,  relating  to  a  case  where  a  soldier  was 
brought  to  trial  under  the  ninety-sixth  article  of  war  for  refusing  to  submit  to 
iin  oi)eration  for  hernia  and  pleaded  guilty  to  the  charge,  you  request  the 
opinion  of  this  office  upon  the  following  questions : 

"A.  Where  there  is  a  plea  of  guilty  and  afterwards  a  strong  presumption  arises 
from  the  evidence  that  the  procedure  of  a  board  appointed  under  section  IV, 
General  Orders,  No.  18,  War  Department,  1918,  as  amended  by  section  III,  Gen- 
eral Orders,  No.  29,  War  Department,  1918,  is  irregular  because  of  the  fact  that 
the  soldier  has  not  been  examined  by  three  members  of  the  board,  does  it  have 
to  appear  from  affirmative  or  positive  evidence  that  the  soldier  was  not  so  exam- 
ined to  warrant  the  reviewing  authority  in  disapproving  the  finding  of  guilty?  " 

•*  B.  Had  there  been  affirmative  or  positive  evidence  that  the  procedure  of  the 
board  was  irregular  because  of  the  fact  that  but  two  medical  officers  examined 
the  accused,  should  the  reviewing  authority  disapprove  the  findings  of  guilty 
ev(»n  though  the  plea  of  guilty  had  been  entered?  " 

2.  Your  attention  is  Invited  to  the  following  language  of  the  circular  letter  of 
February  21,  1918,  in  reference  to  section  II,  General  Orders,  No.  167,  War  De- 
partment, 1917,  addressed  to  all  department  and  division  judge  advocates: 

"♦  ♦  ♦  this  office  has  recently  decided  that  the  medical  officers  constitut- 
ing the  board  referred  to  in  this  regulation  must  make  a  personal  examination 
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of  tbe  soldier  In  {Mussing  upon  the  question  of  whether  the  operation  or  medical 
treatment  is  necessary  to  enable  the  soldier  properly  to  perform  military  dntlea 
It  has  been  further  held  that  the  opinion  of  the  board  must  be  onaninKMia.  If 
tljere  is  such  doubt  as  would  arise  from  a  dissenting  opinion  as  to  the  necessity 
or  advisability  of  tlie  operation  or  medical  treatment,  the  soldier  must  be  given 
the  benefit  of  tt" 

3.  It  is  clear  that  this  language  applies  equally  to  section  III,  General  Orders. 
No.  29,  War  Department,  1918,  the  present  regi^tion  on  the  subject.  Inasmuch 
as  its  provisions  ave  in  no  wise  different  from  those  of  section  II,  General 
Orders,  No.  1679  War  Department,  1917,  so  far  as  concerns  tbe  question  under 
discussion. 

4.  From  the  ruling  above  quoted,  it  results  that  If  in  any  case  of  the  present 
character  it  appears  from  the  record  as  an  established  fact  that  all  the  members 
of  the  board  did  not  examine  the  accused,  disapproval  of  the  findings  of  guilty 
would  be  called  for.  In  tlie  case  stated,  however,  there  being  a  plea  of  guilty, 
the  question  must  depend  upon  whether  the  record  in  fact  contains  evidence  con- 
tradicting the  implied  admission  of  the  plea  that  all  the  members  of  the  board 
examined  the  accused.  For,  on  plain  principles,  if  the  evidence  in  fact  shown 
that  all  the  members  of  the  board  did  not  examine  the  accused,  one  of  the  matter:} 
necessary  to  be  established  by  the  prosecution  has  been  disapproved  by  the  record, 
and  the  plea  of  guilty  therefore  will  not,  in  the  face  of  such  evidence,  suffice  to 
support  the  finding  of  guilty. 

5.  For  these  reasons  the  answer  to  your  second  question,  that  designated  as  B, 
must  be  In  the  affirmative,  the  findings  of  guilty  should,  under  the  hypothesis 
here  stated,  be  disapproved  notwithstanding  the  plea  of  guilty. 

6.  To  your  first  question,  that  designated  as  A,  this  office  is  unable  to  return 
a  categorical  answer.  It  takes  the  view  thnt  the  question  here  presented  ia 
simply  one  of  the  weighing  of  evidence  to  be  determined  by  the  reviewing  author- 
ity upon  an  examination  of  the  record.  If  the  state  of  the  evidence  is  such  as 
to  convince  him  that  there  was  in  fact  no  such  examination  as  is  required  by 
section  III,  General  Orders,  No.  29,  War  Department,  1918,  in  the  light  of  the 
ruling  of  this  office  stated  above,  tiien,  the  findings  should  be  disapproved ;  other- 
wise not-  

OFFICES:  Officer  in  Canftdiaii  Army  as  Applieant  for  Gommissidn  la 
United  States  Army. 

A  certain  officer  In  a  Canadian  regiment,  who  seeks  a  commission  in  the 
United  States  Army,  was  born  abroad,  but  Is  an  American  citizen  by  virtue  of 
Revised  Statutes,  section  1993,  because  his  father  was  a  citizen  of  the  Unite^i 
States  and  had  resided  therein.  If,  upon  entering  the  Canadian  Army,  he  took 
an  oath  of  allegiance  to  the  King  of  Great  Britain,  he  expatriated  himself  (34 
Stat.  1228).  If,  however,  such  oath  was  not  taken  until  after  August  1,  1914, 
and  then  only  for  the  purpose  of  entering  the  Canadian  service,  he  may.  in 
accordance  with  subdivision  12,  section  1,  act  of  May  9,  1918  (40  Stat.  542, 
545),  resume  his  citizenship  by  taking  the  oath  of  allegiance  to  the  United 
States  prescribed  by  the  naturalization  law  and  regulation^},  thereby  renderinu 
himself  eligible  for  a  commission  in  the  United  States  Army. 

210.1. 

War  Department,  J.  A.  G.  O.,  October  29,  1918.— To  The  Adjutant  Geneml. 

Remark  has  been  requested  on  a  letter  of  R.  J.  Cleland,  of  Niagara  Falls, 
Ontario,  Canada,  lieutenant  in  tlie  Fourteenth  Regiment  of  Canada,  written 
under  letter-head  of  "  Militia  and  Defense,"  October  15,  1918.  The  writer,  who 
has  applie<i  for  a  commission  in  the  United  States  Array  and  has  noticed  thi^t 
candidates  must  be  citizens,  desires  to  know  exactly  regardlnjc  his  eligibility 
and  explains  that,  although  born  in  Ireland  of  American  parents,  he  has  hcla 
a  commission  in  the  Canadian  Army  "  for  the  past  years." 

Lieut.  Cleland  is  correctly  informed  that  candidates  for  commissions  In  the 
United  States  Army  must  be  citizens  of  the  United  States.  Although  not 
required  by  statute  as  to  all  categories  of  officers,  this  rule  has  become  a  set- 
tled rule  of  War  Department  policy. 

If  his  father  was  a  citizen  of  the  United  States  at  the  time  of  Lieut.  Clelann  s 
birth,  Lieut  Cleland  was  a  citizen  of  the  United  States,  notwithstanding  that 
he  was  born  out  of  the  limits  and  jurisdiction  of  the  United  States  (B.  S., 
sec.  1993). 
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If  he  took  an  oatii  of  allegiance  to  the  King  of  Great  Britain  and  Ireland  or 
the  Dominion  of  Canada,  when  he  obtained  his  commission  in  the  Canadian 
Array,  he  expatriated  himself  (34  Stat  1228). 

If,  however,  he  did  not  take  such  oath  until  after  August  1,  1914,  and  then 
took  it  for  the  purpose  of  entering  the  Canadian  service  and  thereafter  actualllir 
served  in  the  Canadian  Army,  he  may  resume  his  citizenship  by  taking  the  oath 
of  allegiance  to  the  United  States,  prescribed  by  the  naturalization  law  and 
regulations,  and  such  oath  may  be  taken  before  any  consul  of  the  United  Statics, 
in  accordance  with  subdivision  12,  section  1,  act  of  May  9,  1918  (40  Stat  542, 
545.) 


PAT  AND  ALLOWANCES:  Commotation  of  Qaartera;  Officer  With  Family 
In  Europe. 

A  commissioned  officer  of  the  Unfted  States  on  field  duty,  who  maintains  a 
place  of  abode  for  a  wife,  child,  or  dependent  person  in  Europe  outside  the 
enemy's  country,  is  entitled  to  commutation  of  quarters,  heat  and  light,  under 
the  act  of  April  16,  1918  (40  Stat  530).  This  accords  with  the  decision  of  tlie 
Comptroller  of  the  Treasury.     (26  Comp.  Dec  147.) 

245.81. 

War  Department  J.  A.  G.  O.  October  29,  1918.— To  The  Adjutant  General. 

1.  Opinion  is  requested  on  the  question  whether  commutation  of  quarters 
will  be  allowed  officers  ^ith  the  American  Expeditionary  Forces  whose  famlli<»s 
have  been  and  are  now  residents  abroad.  Capt  Herbert  Haseltlne,  Engineer, 
Camouflaj^e  Section,  American  Expeditionary  Forces,  writes,  under  date  of  Sep- 
tember 16,  1918,  as  follows: 

**  Commutation  of  quarters  for  officers  having  dependents  domiciled  without 
the  confines  of  the  United  States,  has  been  refused  by  disbursing  quarter- 
masters on  tfie  grounds  that  they  are  not  entitled  to  such  commutation  under 
the  act  of  April  18  (16),  1918. 

'  This  Interpretation  of  the  act  makes  It  exceedingly  difficult  for  officers  who, 
like  myself,  received  their  commissions  over  here  and  whose  families  have  been 
and  are  now  resident  abroad." 

2.  In  a  decision  (25  Comp.  Dec.  147)  the  Comptroller  of  the  Treasury  held 
that  an  officer  on  duty  in  the  field  in  the  United  States  who  maintained  a  pla<*e 
of  abode  for  a  wife,  child,  or  dependent  parent  in  a  foreign  country  wag  en- 
titled to  commutation  of  quarters,  heat  and  light  on  account  of  such  depend- 
ents under  the  act  of  April  16,  1918  (40  Stat  530).  There  is  no  limitation 
indicated  in  the  law  In  respect  to  the  place  where  an  officer  may  maintain  a 
place  of  abode  for  his  dependents  in  order  to  be  entitled  to  the  benefits  of  the 
act,  and  it  Is  the  view  of  this  office  that  an  officer  on  duty  abroad  who  maintains 
a  place  of  abode  for  his  dependents  In  a  foreign  country  Is  entitled  to  commu- 
tation of  quarters,  heat  and  light  for  them  provldec*  he  does  not  draw  commu- 
tation on  his  own  account. 


PAT  AND  ALLOWANCES:  Mileage  on  Diseharge;  Soldiers  Formerly  in 
the  Britiih  Army. 

Citizens  of  the  United  States,  serving  In  the  British  Army,  were  dlschargtMl 
In  order  that  they  might  enlist  in  the  American  Army.  They  did  so  enlist. 
Under  authority  contained  in  the  Army  appropriation  act,  approved  July  9, 
1918  (40  Stat  845.  860),  the  Secretary  of  War  may.  In  his  discretion,  make  al- 
lowances for  them  to  return  from  their  foreign  stations  to  their  homes  in 
the  United  States  on  the  termination  of  their  service.  For  land  travel  he 
may  allow  mileage  at  the  rate  of  3^  cents  per  mile;  for  sea  travel,  transpor- 
tation, and  subsistence.  If  the  discharge  were  for  their  own  convenience,  or 
by  way  of  punishment,  such  allowance  could  not  be  made. 

246.6.  October  29,  1918. 

[Memorandum  for  the  Military  IntelllgeDce  Section,  General  Staff.] 

Subject:  Travel  allowances  of  enlisted  men. 

1.  The  views  of  this  office  having  been  requested  informally  concerning,  tlie 
question  raiaed  by  the  British  War  Office,  as  to  the  rights  of  enlisted  men 
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from  the  United  States,  >Yho  formerly  were  attached  to  the  British  Army, 
but  who  were  later  discharged  therefrom  in  order  that  they  might  enlist  in 
the  American  Army,  in  respect  of  their  travel  allowances  upon  being  dis- 
charged from  the  American  Army,  I  submit  the  following : 

This  office  agrees  with  the  opinion  expressed  by  the  British  War  Office  that 
the  premature  discharge  of  such  a  soldier  from  the  British  Army  for  the  pur- 
pose of  enabling  him  to  Join  the  American  Army  should  be  view^ed  as  relieving 
the  British  authorities  of  any  obligation  to  return  the  soldier  to  the  United 
States,  or  the  furnishing  of  any  allowance  therefor.  In  the  opinion  of  this 
office  such  enlisted  men  may,  upon  termination  of  their  service  in  the  Amer- 
ican Army,  be  taken  care  of  by  the  United  States  under  the  following  provi- 
sion of  law  contained  in  the  Army  appropriation  act,  approved  July  9,  1918  (40 
Stat.  845,  860). 

"  That  in  the  discretion  of  the  Secretary  of  War,  and  under  such  regula- 
tions as  he  may  prescribe,  travel  pay  at  the  rate  now  prescribed  by  law  for 
discharged  soldiers  may  be  given  to  all  enlisted  men  for  whom  the  law  author- 
izes travel  allow^ances  as  an  incident  to  their  entry  upon  and  relief  from  active 
duty  with  the  Army." 

The  travel  allowances  authorized  by  this  statute  are  mileage  at  the  rate  of 
3i  cents  per  mile  for  land  travel  and  transportation  and  subsistence  for 
sea  travel  and  enlisted  men  entitled  to  such  allowances  are  those  whose  dis- 
charge from  the  Army  is  not  for  their  own  convenience  and  who  are  not  dis- 
charged by  way  of  punishment  for  an  offense.  Any  soldier  discharged  for  his 
own  convenience  or  by  way  of  punishment  for  an  offense  is  not  entitled  to  travel 
allowances.  Under  the  authority  of  the  statute  quoted,  it  is  the  view  of  this 
office  that  enlisted  men  of  the  class  under  consideration  and  referred  to  by 
the  British  War  Office  may,  subject  to  the  conditions  just  mentioned,  be  fur- 
nished transportation  and  subsistence  to  the  United  States  and  paid  mileage 
at  the  rate  of  3i  cents  per  mile  for  the  distance  from  the  port  of  debarkation 
to  their  homes,  this  to  be  in  accordance  with  regulations  prescribed  in  the  dis- 
cretion of  the  Secretary  of  War. 


BANK:  Attemptbd  Ti^ansfer  of  "Wagoner." 

A  soldier  transferred  to  another  organization  as  wagoner  Is  not  entitled  to 
grade  and  pay  as  such.  Wagoners  are  enlisted  as  privates  and  appointed  by 
their  commanders  as  a  part  of  their  internal  administration,  Army  Regulations 
278,  and  the  appointment  gives  the  private  no  permanent  rank  which  he  may 
carry  from  one  organization  to  another. 

220.4. 

War  Department,  J.  A.  G.  O.,  October  29,  1918.— To  The  Adjutant  General. 

1.  Inquiry  Is  made  whether  an  enlisted  man  assigned  to  the  Thirty-eighth 
Artillery,  Coast  Artillery  Corps,  from  the  coaSt  defenses  of  southern  New  York, 
as  a  wagoner,  is  entitled  to  the  pay  and  grade  of  wagoner  In  the  Thirty-eighth 
Artillery. 

2.  The  Inquiry  was  correctly  answered  in  the  negative  by  the  judge  advocate, 
Headquarters  Coast  Artillery  Training  Center,  Fort  Monroe,  Va.  Wagoners  are 
enlisted  as  privates  and  after  joining  their  organizations  are  appointed  by  their 
respective  organization  commanders  (A.  R.  278).  The  power  of  an  organization 
commander  to  appoint  an  enlisted  private  as  a  wagoner  is  related  to  the  internal 
administration  of  the  particular  organization  In  which  the  appointment  is  made. 
Such  appointment  does  not  give  the  private  a  permanent  rank  which  is  carried 
to  other  and  independent  organizations.  Upon  his  transfer  the  wagoner  re- 
sumes his  status  as  a  private  and  the  commanding  officer  of  the  new  or  inde- 
pendent organization  to  which  he  may  be  transferred  has  the  power  to  reappoint 
him  wagoner  tlierein. 

CITIZENS:  RemoYal  to  Foreign  Country  During  Minority. 

A  man  was  born  in  tlie  United  States,  but  his  parents  took  him  to  Germany 
during  his  minority  and  were  naturalized  there.  Before  attaining  his  majority, 
he  returned  to  this  country  to  live,  and  there  was  no  conduct  on  his  part  after 
he  became  of  age  amounting  to  an  election  of  German  citizenship.    He  is  ^^ 
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American  citizen.     (Stelnkaul«r*8  Case,  15  Ops.  Atty.  Gen.  15,  17;  State  ex 
rel.  Phelps  v.  Jackson,  Vt.  Sup.  Ct  1907,  65  Atl.  657.) 

014.33. 

War  Department,  J.  A.  G.  C,  October  30,  1918.— To  The  Adjutant  General. 

1.  Remark  has  been  requested  as  to  the.  status  of  citizenship  in  the  case 
of  J.  H.  E.  Schoshusen,  private,  One  hundred  and  thirty-fourth  Macliine  Gun 
Company,  Camp  Dlx,  N,  J.,  as  set  forth  in  a  letter  from  his  mother,  Mrs.  John 
Schoshusen,  to  the  Secretary  of  War,  dated  Tempe,  Ariz.,  October  16,  1918.  The 
letter  states  that  Pvt.  Schoshusen  was  bom  In  Tucson,  Ariz.,  June  15,  1893 ;  in 
1896  he  was  taken  by  his  mother  to  Germany;  in  1898  his  father  and  mother, 
with  their  children,  were  naturalized  in  Germany ;  but  in  1910,  he  and  his  father 
came  again  to  the  United  States,  where  he  was  told  that  he  was  an  American 
citizen  and  no  doubts  concerning  his  citizenship  had  ever  been  raised  until 
recently,  when  a  supposedly  similar  case  is  said  to  have  come  up  in  a  court  in 
Phoenix. 

2.  The  facts  stated  give  Pvt.  Schoshusen  the  status  of  a  citizen  of  the  United 
States.  He  was  a  citizen  by  birth.  Constitution,  fourteenth  amendment,  section 
1,  and  his  father's  naturalization  in  Germany  during  his  minority  did  not 
deprive  him  of  his  American  citizenshp  in  the  absence  of  any  conduct  on  his 
part  occurring  after  he  became  21  years  of  age  and  amounting  to  an  election 
of  German  citizenship.  If  he  has  remained  in  this  countiT  since  attaining  hia 
majority  here,  he  will  be  presumed  not  to  have  ratified  his  father's  conduct  with 
respect  to  German  naturalization  in  his  infancy.  ( Steinkauler's  Case,  15  Ops. 
Atty.  Gen.  15,  17;  State  ex  rel.  Phelps  v.  Jackson,  79  Vt.  504,  65  Atl.  657.) 

3.  Whether  or  not  the  Gterman  Government  would  regard  him  as  a  German 
subject,  It  is  not  necessary  to  determine. 


N 


CITIL  AUTHOBITIES:  Deserter  Under  Indictment  for  Another  Crime; 
Surrender  by  Military  Authorities. 

A  ThLTi  was  certified  by  his  local  board  as  being  a  willful  deserter  and  was 
delivered  to  the  military  authorities.  The  same  man  was  already  under 
indictment  in  a  Federal  court,  being  charged  with  conspiracy  to  defraud  the 
Government.  Upon  a  request  by  the  United  States  attorney.  It  is  recommended 
that  the  man  be  surrendered  to  the  civil  authorities  for  trial  on  the  conspiracy 
charge. 

014.1,  ,  OcTOBEB  30,  1918. 


OFFICERS:  Acceptance  of  Commission. 

A  training  camp  student  having  passed  an  examination  for  major.  Field 
Artillery  Officers'  Reserve  Corps,  was  advised  by  The  Adjutant  General  that 
the  commission  would  issue  later.  He  attended  a  second  training  camp  and 
completed  that  course.  Ne  commission  as  major  arrived  and  he  was  tendered 
a  commission  as  captain,  August  15,  1917,  which  was  accepted  pending  arrival 
of  the  commission  as  major.  The  commission  as  major  was  dated  August  4, 
1917,  but  was  not  received  until  April  20,  1918.  The  tender  and  acceptance 
of  the  commission  as  captain,  after  the  commission  as  major  was  Issued  but 
before  it  became  effective  by  acceptance,  did  not  operate  as  a  revocation  of 
the  tender  of  the  commission  as  major.  The  latter  commission  is  effective  as 
of  April  20,  1918,  the  date  of  accei)tance. 

210.4. 

War  Department,  J.  A.  G.  C,  October  30,  1918.— To  The  Adjutant  General. 

The  opinion  of  this  oflice  Is  requested  as  to  the  status  of  Harold  G.  Fitz.  It 
appears  that  Harold  G.  Fltz  attended  the  Plattsburg  camp  and  later  took  and 
passed  an  examination  for  commission  as  major.  Field  Artillery,  Officers' 
Reserve  Corps;  that  thereafter  he  received  a  telegram  from  The  Adjutant  Gen- 
eral stating  that  he  had  successfully  qualified  for  a  commission  as  major, 
Field  Artillery,  Officers*  Reserve  Corps,  but  that  no  commission  could  Issue  at 
that  time ;  that  if  he  so  desired  he  might  attend  a  training  camp  for  additional 
training  and  that  his  commission  as  major,  Field  Artillery,  Officers'  Reserve 
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Corps,  would  be  delivered  to  him  at  the  training  camp ;  that  he  attended  another 
Plattsburg  training  camp  and  was  there  tendered  a  commission  as  captain  ;  that 
he  explained  the  circumstances  to  the  officers  In  charge  and  accepted  a  captain's 
commission  August  15,  1917,  pending  the  arrival  of  commission  as  major*  Field 
Artillery,  Officers'  Reserve  Corps,  and  performed  the  duties  of  captain  until 
April  20,  1918;  that  on  April  20,  .1918,  he  received  a  commission  as  major.  Field 
Ai'tillery,  Officers'  Reserve  Corps,  dated  August  4,  1917,  and  Immediately  vrir«M 
acceptance  thereof;  that  the  postmark  showed  that  this  commission  reachol 
the  commanding  officer,  Plattsburg  Barracks,  in  September,  1917,  and  hinl 
been  forwarded;  and  that  The  Adjutant  General  directed  him  to  return  tho 
commission  dated  August  4,  1917,  on  the  ground  that  by  accepting  the  commis- 
sion dated  August  15,  1917,  he  had  thereby  vacated  his  commission  datO'l 
August  4,  1917. 

Since  the  commission  of  August  4,  1917,  did  not  arrive  at  Plattsburg  prior 
to  September,  1917,  It  can  not  be  regarded  as  having  been  tendered  to  Harold 
(J.  Fitz  before  September,  1917,  at  which  date  he  was  a  captain.  It  was  not 
iictually  tendered  to  him  until  April  20,  1918.  A  commission  can  not  become 
effective  without  knowledge  of  the  person  commissioned.  Consequently,  Harold 
G.  Fitz  was  not  a  major  at  the  time  he  accepted  his  commission  as  captain, 
but  was  a  captain  at  the  time  when  he  accepted  his  commission  as  major.  Since 
the  tender  of  the  commission  as  major  was  attempted  to  be  made  In  September, 
1917,  Harold  G.  Fitz  had  accepted  a  commission  as  captain,  it  can  not  be  held 
that  the  tender  of  the  commission  as  captain  operated  as  a  revocation  of  the 
tender  of  the  commission  as  major.  It  is,  therefore,  the  opinion  of  this  office 
that  Harold  G.  Fitz  was  commissioned  :\  major.  Field  Artillery,  Officers'  Reserve 
Corps,  on  April  20,  1918. 


PORTO  BICO :  Appointments  Under  Old  Organic  Act,  as  Affected  by  Sen 
Organic  Act. 

Section  52,  new  organic  act,  of  March  2,  1917  (39  Stat.  951,  967),  provides  that 
wherever  officers  of  the  insular  Government  of  Porto  Rico  are  provided  for 
under  the  same  names  as  In  the  heretofore  existing  acts  of  Congress  affecting 
Porto  Rico,  the  Incumbents  of  such  offices  shall  continue  in  office  In  accordance 
with  the  terms  and  at  the  salaries  therein  prescribed.  Officials  holding  ap- 
IK)intments  under  section  18,  organic  act  of  Porto  Rico,  April  12,  1900  (31 
Stat  77,  81 ) ,  will  not  be  reappointed  for  a  new  term  from  the  date  of  the  new 
act  but  continued  in  office  under  the  condition  of  their  original  appointments, 
and  upon  the  expiration  of  the  term  of  each  office  a  new  appointment  should 
be  mage  for  that  vacancy. 

230.03. 

October  30,  1918. 

[Memorandum  for  the  Chief  of  the  Bureau  of  Insular  Affairs.] 

1.  This  office  is  in  receipt  of  your  communication  of  October  26,  1918,  stating 
that  you  had  received  a  letter  from  the  Governor  General  of  Porto  Rico  la 
which  he  says  that — 

"  The  question  has  arisen  as  to  the  Interpretation  of  section  52,  new  organic 
act,  March  2,  1917,  referring  to  the  continuation  of  the  present  incumbents  of 
those  offices  provided  for  in  this  act  under  the  same  names  as  in  the  hereto- 
fore existing  acts  of  Congress  for  Porto  Rico." 

You  say  that  the  officials  affected  by  the  new  organic  act  (39  Stat.  951,  967) 
are  the  attorney  general,  the  commissioner  of  education,  and  the  auditor  of 
Porto  Rico,  all  of  whom  hold  appointments  under  section  18,  organic  act  of 
Porto  Rico,  approved  April  12,  1900  (31  Stat.  77,  81).  You  ask  whether  new 
appointments  should  be  made  to  the  offices  in  question  upon  the  expiration  of 
the  appointments  held  by  the  present  Incumbents  under  the  old  organic  act, 
or  whether  section  52,  new  organic  act,  supra,  had  the  effect  of  reappointlDjT 
them  for  a  new  term. 

2.  The  pertinent  pturt  of  section  52,  new  organic  act,  March  2,  1917,  8iipf(h 
provides : 

"  That  w^herever  in  this  act  offices  of  the  insular  government  of  Porto  Rico 
are  provided  for  under  the  same  names  as  in  the  heretofore  existing  acts  or 
Congress  affecting  Porto  Rico>  the  present  incumbents  of  those  offices  ah&u 
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continue  in  office  In  accordance  with  tbe  terms  and  at  the  salaries  prescribed 
by  this  act,    •    ♦    ♦." 

The  present  Incilmbents  were  appointed  by  virtue  of  the  provisions  of  section^ 
18,  act  of  April  12,  1900,  supra,  the  pertinent  part  of  which  provides:- 
.  "  That  there  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  for  the  period  of  four  years,  unless  sooner  removed 
by  the  President,  a  secretary,  an  attorney  general,  a  treasurer,  an  auditor,  a 
commissioner  of  the  Interior,  and  a  commissioner  of  education,  each  of  whom 
shall  reside  in  Porto  Rico  during  his  ofiSclal  Incumbency  and  have  the  powers 
and  duties  hereinafter  provided  for  them,  respectively;    •    ♦    ♦." 

This  act  fixes  the  period  of  four  years,  unless  sooner  removed  by  the  Presi- 
dent, as  the  term  of  office  of  the  officials  designated  therein.  Section  13,  act  of 
March  2, 1917,  supra,  pages  955,  956,  pertinent  to  the  inquiry,  provides  in  part 
that— 

"  The  attorney  general  and  commissioner  of  education  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate  qf  the  United 
States,  to  hold  office  for  four  years  and  until  their  successors  are  apiMinted 
and  qualified,  unless  sooner  removed  by  the  President.  The  heads  of  the  four 
remaining  departments  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  Senate  of  Porto  Rico.  The  heads  of  departments 
appointed  by  the  governor  shall  hold  office  for  the  term  of  four  years  and  until 
their  successors  are  ai)pointed  and  qualified,  unless  sooner  removed  by  the 
governor." 

Section  20,  said  act  of  March  2,  1917,  supra,  page  957,  In  part  provides: 

"  That  there  shall  be  appointed  by  the  President  an  auditor,  at  an  annual 
salary  of  $5,000,  for  a  term  of  four  years  and  until  his  successor  is  appointed 
and  qualified,    ♦    ♦     ♦." 

3.  Plainly  section  52,  act  of  March  2,  1917,  supra,  continues  the  present  in- 
cumbents in  office  "in  accordance  with  the  terms  and  salaries  prescribed  by 
the  act."  It  contemplates  that  the  incumbents  shall  hold  office  under  the  con- 
ditions of  the  original  appointments  except  in  so  far  as  those  conditions  may 
be  modified  by  the  provisions  of  said  act.  The  term  of  office  held  by  the  officials 
under  the  original  appointments  is  modified  by  sections  13,  20  of  said  act  by 
extending  the  term  until  their  successors  are  appointed  and  qualified.  As  thus 
modified  the  present  term  of  office  of  the  incumbents  is  for  four  years  from 
the  date  of  their  original  appointment  and  until  their  successors  are  appointed, 
unless  sooner  removed  by  the  President. 

In  answer  to  your  specific  question,  I  am  of  the  opinion  that  section  52,  new 
organic  act,  supra,  did  not  have  the  effect  of  reappointing  the  officials  for  a 
new^  term,  but  by  the  provisions  of  said  act  they  are  continued  In  office  under 
tlieir  original  appointments.  It  follows,  therefore,  that  upon  the  expiration  of 
the  term  of  office  of  the  present  incumbents,  in  the  normal  course  of  events 
new  appointments  should  be  made. 


PBITATE  PROPERTY:  Requisition  of  Homing  Pigeons. 

Homing  pigeons  are  held  to  be  supplies  necessarily  required  for  use  in  the 
prosecution  of  the  war,  and  when  the  owners  of  desirable  birds  will  not  furnish 
them  voluntarily,  the  President,  acting  through  the  War  Department,  may, 
under  section  10,  act  of  August  10,  1917  (40  Stat.  276,  279),  requisition  from 
any  owner  a  specified  number,  the  order  describing  as  accurately  as  possible 
the  kind  required  and  informing  the  owner  of  the  provisions  for  compensation 
contained  in  the  statute.  If  the  owner  refuses  to  permit  examination  for  the 
purpose  of  identifying  the  birds  desired,  any  number  may  be  taken  and  those 
not  needed  may  be  sold  under  the  authority  contained  in  the  Army  appropria- 
tion act  (40  Stat.  845,  850).  There  is  no  statute  requiring  the  owner  to  sub- 
mit his  personal  books  and  records  to  inspection  when  served  with  the  requisi- 
tion order. 

811.9. 

War  Department.  J.  A.  G.  O.  October  30,  1918.— To  the  Office  of  the  Chief 
Sljrnal  Officer. 

1.  The  opinion  of  this  office  is  requested  upon  the  following  questions: 

"(a)  Has  the  Signal  0>rps  authority  for  the  requisition  of  homing  pigeons 
and,  if  so,  under  what  procedure? 
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"(6)  In  the  event  that  on  individual  owning  100  pigeons  of  which  25  are  of 
the  class  desire<l,  refuses  to  sell  the  25  desired  can  these  25  be  requisitioned 
by  general  description  of  class,  without  designation  of  the  individual  birds 
by  band  number? 

"(c)  The  500-raile  record  specified  presumes  an  examination  and  verification 
of  owners'  personal  records  of  the  performances  of  the  birds  or  their  ancestors. 
Is  it  possible  to  compel  the  submission  of  such  records  for  Inspection  by  the  Sig- 
nal Corps,  to  determine  the  birds  of  any  loft  falling  within  the  required  classi- 
fication?" 

2.  It  appears  from  the  papers  that  a  necessity  exists  for  the  procurement 
of  1,900  pairs  of  specially  selected  homing  pigeons  for  the  use  of  the  Ameri- 
can Expeditionary  Forces,  and  that  while  many  owners  will  voluntarily  fur- 
nish these  birds  to  the  United  States  to  such  extent  as  is  in  their  power,  others 
will  not  and  that  it  is  believed  that  a  resort  to  requisition  will  be  necessary. 

3.  In  answer  to  question  (a),  the  opinion  of  this  ofiice  Is  that  homing  pigeons 
are  supplies  necessarily  required  by  the  Government  in  the  prosecution  of  the 
war  and  are  necessary  for  public  use  connected  with  the  common  defense. 
Therefore,  the  President,  acting  through  the  War  Department,  may,  under 
section  10,  act  of  August  10,  1917  (40  Stat.  276,  279),  requisition  from  anyone  a 
certain  number  of  pairs  of  homing  pigeons,  the  requisition  order  describing 
as  accurately  as  possible  upon  obtainable  facts  the  kind  required.  The  requisi- 
tion order  should  notify  the  owner  that  a  just  compensation  will  be  ascertained 
by  the  War  Department  board  of  appraisers  and  If  the  owner  Is  dlsatlsfied  with 
the  award  of  the  board  of  appraisers,  he  will  be  paid  75  per  cent  of  such  award 
and  may  sue  the  United  States  in  the  district  court  of  the  United  States  and 
recover  such  further  sum  as,  added  to  the  75  per  cent,  will  make  such  an 
amount  as  will  be  just  compensation. 

4.  In  answer  to  question  (&),  this  ofiice  Is  of  the  opinion  that  If  the  pigeons 
can  not  be  suflSclently  described  so  as  to  Identify  them  until  examined,  and 
the  owTier  refuses  to  permit  examination  for  such  purpose  or  to  furnish  them, 
all  the  pigeons  of  the  owner  may  be  taken  by  requisition  and.  If  after  examina- 
tion, some  of  those  taken  are  not  wanted  by  the  Government,  they  may  be  sold 
under  authority  contained  Jn  the  Army  appropriation  act  (40  Stat.  845,  850). 

5.  In  answer  to  question  (c),  this  oflSce  is  of  the  opinion  that  there  Is  no 
statute  that  requires  an  individual,  even  though  served  with  a  requisition  order, 
to  submit  his  personal  books  and  records  for  inspection. 


SELECTITE  DRAFT  ACT:  Status  of  Soldier  Inducted  in  Tiolation  of  Law. 

A  man  was  Inducted  Into  service  by  a  local  board  while  he  had  pending  an 
undetermined  claim  for  deferred  classification  on  industrial  grounds.  In  In- 
ducting him,  the  local  board  violated  section  80,  Selective  Service  Regulations 
second  edition.  He  Is,  however.  In  the  military  service  and  can  be  discharged 
therefrom  only  upon  application  duly  made  and  forwarded  through  channels 
to  the  War  Department, 

327.3.  OcTOBEB  30,  1918. 


ESPIONAGE  ACT:  Attempt  to  Incite  Insubordination. 

The  words  *'  I  am  wondering  if  you  carry  the  rifle.  I  myself  could  not  do 
it,  regardless  of  the  penalty,  etc.,"  contained  In  a  letter  to  a  soldier  in  the 
United  States  Army.  This  constitutes  violation  of  section  3,  espionage  act, 
June  15,  1917  (40  Stat.  217,  219),  as  amended  by  the  act  of  May.  16,  1918  (40 
Stat.  553),  denouncing  attempts  to  incite  insubordination. 

383.4 

War  Department,  J.  A.  G.  O.,  October  31,  1918.— To  The  Adjutant  General  of 
the  Army. 

1.  The  inclosed  papers  have  been  referred  to  this  office  by  the  commanding 
officer  at  Oanip  Forrest,  Ga.,  which  present  the  question  whether  a  letter  dated 
October  24,  1918,  written  by  S.,  of  Berne,  Ind.,  to  C,  a  conscientious  objector, 
assigned  to  the  Twenty-sixth  Provisional  Ke<Tuit  Company,  United  States  Bn- 
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gineers,  constitutes  a  violation  of  the  espionage  act.  The  portions  of  said  letter 
presented  for  consideration  and  remarks  are  as  follows : 

"  I  certainly  was  greatly  Interested  to  learn  how  you  were  getting  along  and 
how  they  were  treating  you.  It  surely  is  a  great  battle  and  a  hard  trial  to 
take  the  stand  as  you  and  I  see  it  relative  to  military  operations  But  re- 
member this,  you  are  winning  a  battle  for  Christ  rather  than  for  the  jealous 
and  envious  minds  of  the  men  of  this  world.  Even  with  all  your  hardships,  your 
troubles  are  little  and  you  are  paying  a  very  small  price,  comparatively  speak- 
ing, for  the  wonderful  reward  you  will  reap  some  day.  Only  when  you  face 
eternity  will  you  fully  appreciate  how  Important  it  was  for  you  to  sacrifice,  be 
humiliated,  and  stand  for  Christ.  Remember,  Harold,  that  even  in  this  world 
there  is  calm  and  i)eace  after  every  storm.  You  have  much  to  look  forward 
to.  Make  an  effort  to  lead  yourself  to  have  courage,  patience,  and  endurance. 
All  will  end  well. 

"  I  am  wondering  if  you  carry  the  rifle.  Perhaps  you  are  able  to  see  it  that 
way.  I  myself  could  not  and  would  not  do  it,  regardless  of  the  penalty.  You 
are  being  guided  by  a  power  that  is  Infinitely  greater  than  any  human  mind. 
This  power  directs  you  what  and  what  not  to  do.  Therefore,  I  say,  do  what 
you  can  conscientiously  do  and  you  will  be  happy  in  the  presence  of  the  Lord, 
even  if  there  may  be  no  happiness  in  the  presence  of  some  military  officer. 
Nothing  and  no  threat  would  lead  me  to  do  more  than  my  conscience  would 
permit." 

2.  Section  8,  espionage  act,  June  15,  1917  (40  Stat.  217,  219),  as  amended  by 
the  act  of  May  16,  1918  (40  Stat.  553),  pertinent  to  the  question  presented  in 
part,  provides: 

"And  whoever,  when  the  United  States  is  at  war,  shall  wilfully  cause  or 
attempt  to  cause,  or  incite  or  attempt  to  incite.  Insubordination,  disloyalty, 
mutiny,  or  refusal  of  duty,  in  the  military  or  naval  forces  of  the  United  States 
*  ♦  ♦  shall  be  punished  by  a  flue  of  not  more  than  $10,000  or  imprisonment 
for  not  more  than  twenty  years,  or  both    *    *    *." 

The  fact  that  this  man  is  a  conscienious  objector  does  not  afford  him  im- 
munity from  prosecution  for  a  violation  of  the  espionage  act,  supra.  The  sole 
question  to  be  determined  Is  whether  by  his  act  he  attempted  to  incite  in- 
subordination, disloyalty,  mutiny,  or  refusal  of  duty  in  the  military  service, 
denounced  by  section  3.    The  language  employed  by  him  in  the  above  letter 

that— 

"  I  am  wondering  If  you  carry  the  rifle.  Perhaps  you  are  able  to  see  It  that 
way.  I  myself  could  not  and  would  not  do  it,  regardless  of  the  penalty.  You 
are  being  guided  by  a  power  that  is  Infinitely  gi-eater  than  any  human  mind. 
This  power  directs  you  what  and  what  not  to  do.  Therefore,  I  say,  do  what 
you  can  conscientiously  do,  and  you  will  be  happy  in  the  presence  of  the  Lord, 
even  if  there  may  be  no  happiness  in  the  presence  of  some  military  officer. 
Nothing  and  no  threat  would  lead  me  to  do  more  than  my  conscience  would 
permit " — 

can  not  be  regarded  other  than  a  deliberate  attempt  to  induce  the  soldier  to 
whom  the  letter  was  written  to  refuse  to  perform  his  military  obligation,  and  it« 
manifest  purpose  unquestionably  was  to  incite  insubordination  and  disloyalty. 

3.  It  is  recommended,  therefore,  that  all  the  papers  in  the  case  be  trans- 
mitted to  the  Attorney  General  for  such  action  as  he  may  conclude  to  be 
proper  in  the  premises. 


OOYERNMENT  AGENCIES:  Transfer  of  Company  Fund. 

All  the  men  of  the  Three  hundred  and  thirteenth  Aero  Squadron,  which  had  a 
company  fund,  were  transferred  en  bloc  to  the  Five  hundred  and  eighth  Aero 
Squadron.  Section  X,  General  Orders,  No.  27,  War  Department,  1918,  which 
deals  with  the  transfer  of  men  of  a  company  having  a  company  fund,  does  not 
apply  here,  for  the  reason  that  said  section  contemplates  a  transfer  to  a  new 
unit  being  organized,  which  was  not  the  case  of  the  Five  hundred  and  eighth 
Aero  Squadron,  and,  further,  the  regulation  does  not  apply  because  the  men 
were  being  transferred  en  bloc.  The  fund  should  nevertheless  be  transferred 
to  the  Five  hundred  and  eighth  Aero  Squadron,  in  accordance  with  the  requlreJ- 
ments  of  substantial  Justice. 

116749*— 19 59 


930  OPINIONS  JUDGE  ADVOCATE  GENBBAL  OF  ABMT. 

123. 

War  Department,  J.  A.  G.  C,  October  31, 1918.—To  The  Adjutant  G^eneral. 

The  opinion  of  this  office  is  requested  as  to  the  proper  dlspoeitloa  to  make 
of  the  company  fund  belonging  to  the  Three  hundred  and  thirteenth  Areo  Squad- 
ron, amounting  to  $M3J$7,  the  question  of  its  dLsposition  haying  arisen  hy 
reason  of  the  transfer  of  all  of  the  enlisted  personnel  of  the  squadron  to  Uie 
Five  hundred  and  ei^ith  Aero  Squadron. 

It  appears  that  the  Three  hundred  and  thlrteoith  Aero  Squadron  still  exists 
on  paper  and  its  commanding  officer  has  retained  the  funds  in  his  possession 
under  instructions  from  his  superior  officer  on  the  ground  that  the  regulations  do 
not  require  the  transfer.  Section  X,  Cieneral  Orders,  No.  27.  War  Department. 
1918,  directs  that  when  men  are  transferred  from  an  organisation  having  a 
company  fund  to  a  new  unit  which  is  being  organized,  a  proportidnate  part 
of  the  company  fund  of  the  old  organization  will  be  transferred  to  the  new. 
It  19  contended  in  the  present  case  that  this  regulati<m  does  not  apply  because 
the  men  were  not  transferred  to  a  new  unit  then  b^ng  organized.  It  does  not 
apply  for  another  reason,  that  is,  that  in  the  present  case  all  of  the  men  of  the 
Three  hundred  and  thirteenth  Aero  Squadr(Mi  were  transferred  en  bloc  to  the 
Five  hundred  and  eighth  Aero  Squadron.  But  the  fact  that  there  is  no  regola- 
tion  specifically  applicable  is  no  reason  why  substantial  Justice  should  not  1>e 
done.  No  one  can  have  a  better  right  to  the  funds  in  question  than  the  en- 
listed men  transferred  and  It  is  recommended  that  the  department  direct  that 
the  funds  be  transferred  to  the  Five  hundred  and  eighth  Areo  Squadron. 


WAB  BISK  INSUBANCE:  Amy  Field  Clerks  are  ''Enlisted  Men." 

Although  the  Army  appropriation  act  of  July  9,  1918  (40  Stat.  845.  8631, 
gives  to  Army  field  clerks  the  allowances  and  benefits  of  a  second  lieutenant  of 
tlie  Quartermaster  Corps  of  the  Army,  yet  it  does  not  change  the  status  of  such 
clerks  and  they  are  still  /'enlisted  men  "  within  the  noeaning  of  Article  II,  war 
risk  insurance  act  of  October  8,  1917  (40  Stat.  398,  402). 

245.81. 

War  Department,  J.  A.  G.  O.,  October  31.  1918.— To  The  Adjutant  General. 

The  question  is  presented  as  to  whether  Army  field  clerks  remain  subject 
to  the  obligations  imposed  by  and  are  entitled  to  the  benefits  of  Article  II,  war 
risk  Insurance  act  (40  Stat  398.  402),  notwithstanding  that  provision  of  the 
Army  appropriation  act  approved  July  9,  1918  (40  Stat.  845,  853),  reading 
as  follows :  "  That  during  the  present  emergency  Army  field  clerks  shall  have 
the  same  allowances  and  benefits  as  heretofore  allowed  by  law  to  pay  clerks 
Quartermaster  Corps  not  Including  retirement." 

Prior  to  the  passage  of  the  last  mentioned  act,  the  Treasury  Department 
decided  that  Army  field  clerks  in  active  service  are  **  enlisted  men  "  within 
the  meaning  of  that  term  as  used  in  section  2(X),  war  risk  Insurance  act,  9upra 
(T.  D.  7,  W.  D.). 

While  it  has  been  decided  that  the  effect  of  the  above  quoted  provision  of  the 
Army  appropriation  act  was  to  give  to  Army  field  clerks  the  allowances  and 
benefits  of  a  second  lieutenant  in  the  Quartermaster  Corps  of  the  Army  (25 
Comp.  Dec.  254),  it  is  the  opinion  of  this  ofllce  that  it  did  not  have  the  effect 
of  changing  the  status  of  Army  field  clerks,  and,  If  they  are  in  active  service. 
Army  field  clerks  are  still  "  enlisted  men  "  within  the  meaning  of  that  term 
as  used  in  the  war  risk  insurance  act,  supra.  Consequently,  the  question 
presented  Is  answered  In  the  aflfirmatlve. 

Tlie  further  question  is  asked  as  to  the  date  from  which  commutation  of 
quarters,  heat,  and  light  Is  due  to  Army  field  clerks.  This  same  question  was 
the  subject  of  an  (H^IuIod  rendered  by  this  office  to  The  Adjutant  General  under 
date  of  October  23,  1918  (Opa.  J.  A.  Q.  245.81),  which  for  convenience  is 
quoted : 

"  1.  The  question  is  submitted  whether  Army  field  clerks  are  entitled  to 
commutation  of  quarters^  heat,  and  light  on  account  of  dependents,  from  the 
date  of  the  act  authorizing  such  allowances  to  officers,  April  16<.  1918  (40  Stat 
530),  or  whether  they  are  entitled  to  such  allowances  only  from  July  9,  1918. 
the  latter  being  the  date  of  the  Army  appropriation  act,  supra,  in  which  it  is 
provided  on  page'  853, '  that  during  the  present  emergency  Army  field  clerks  sbali 
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have  the  same  allowances  and  benefits  as  heretofore  allowed  by  law  to  pay 
clerks  Quartermaster  CJorps  not  Including  retirement.* 

"2.  The  provision  just  quoted  extended  to  all  Army  field  clerks  the  same 
allowances  to  which  only  those  Army  field  clerics  who  had  had  12  years'  service 
under  the  conditions  prescribed  in  the  act  of  August  29,  1916  (39  Stat.  619, 
625),  previously  were  entitled.  In  respect,  therefore,  of  the  application  of  th^ 
act  of  April  16,  1918,  supra^  to  Army  field  clerks,  there  are  two  classes  of  such 
clerks,  (1)  those  who  tinder  the  act  of  August  29,  1916,  supra,  were  entitled 
to  its  benefits  by  reason  of  having  12  years'  service  under  the  conditions  pre- 
scribed in  the  act  of  August  29, 1916 ;  and  (2)  those  who  became  entitled  to  the 
benefits  of  such  act  under  the  act  of  July  9,  1918,  supra.  In  other  words,  any 
Army  field  clerk,  who,  prior  to  the  act  of  July  9,  1918,  supra,  had  had  12 
years*  service  under  the  conditions  prescribed  in  the  act  of  August  29,  1910, 
supra,  was  entitled  to  the  benefits  of  the  act  of  April  16,  1918,  supra,  with  the 
date  of  that  act  or  as  soon  thereafter  as  he  became  so  qualified.  AH  other 
Army  field  clerks  who  had  not  had  12  years'  service  under  the  act  of  August  29, 
1916,  supra,  on  July  9,  1918,  became  entitled  on  that  date  to  the  benefits  of  the 
act  of  April  16,  1918.'* 


WAR-RISK  INSURANCE:  Conseientioiis  Objectors. 

It  must  be  held  that  conscientious  objectors  fnrloughed  for  agricultural  pur- 
poses or  for  service  with  the  Friends  Reconstruction  Unit  are  "  enlisted  men  " 
within  the  meaning  of  section  22,  war-risk  insurance  act  of  October  6,  1917 
(40  Stat.  398,  401),  and  are  thus  entitled  to  the  benefits  of  that  act  until  they 
are  discharged  on  one  of  the  grounds  specified  in  section  29  added  by  the  act  of 
June  25,  1918  (40  Stat  609,  610).  The  furlough  of  such  objectors  being  with- 
out pay  and  allowances,,  all  allotments  immediately  cease  upon  furlough,  and 
war-risk  Incurance  will  be  forfeited  unless  payment  of  premium  be  made  by 
them  direct  to  the  bureau. 

004.6. 

War  Department,  J.  A.  G.  O.,  October  31,  1918.— To  The  Adjutant  General. 

1.  The  attached  papers  raise  the  questions  (a)  whether  conscientious  objec- 
tors furloughed  for  agricultural  purposes  or  for  service  with  the  Friends  Recon- 
struction Unit,  who  have  performed  no  military  service  and  who  announced 
upon  reporting  for  duty  that  they  would  not  perform  any  military  service,  are 
entitled  to  the  benefits  of  the  war-risk  insurance  act  (40  Stat.  398),  and  (6) 
whether  the  allotments  made  by  such  conscientious  objectors  may  be  can- 
celed by  the  War  Department  when  the  conscientious  objectors  are  furloughed 
without  pay. 

2.  (o)  The  term  "enlisted  man"  is  defined  in  section  22,  war-risk  insurance 
act,  supra,  page  401,  as  including  persons  whether  enlisted,  enrolled  or  drafted 
into  active  service  in  the  military  or  naval  forces  of  the  United  States.  The 
"  conscientious  objectors  "  who  are  the  subject  of  the  present  discussion  have 
been  drafted  into  active  military  service.  In  truth,  the  necessity  for  their  dis- 
position into  noncombatant  work  through  the  means  of  furlough  arises  only 
because  they  have  been  so  drafted.  This  office  is  strongly  of  the  opinion  that 
it  is  contrary  to  the  principle  and  purpose  of  the  war-risk  insurance  act,  9upra, 
that  conscientious  objectors  should  be  entitled  to  any  benefits  thereunder.  That 
act  was  passed  for  the  benefit  of  persons  serving  the  Nation  In  the  pending 
war,  not  for  the  benefit  of  persons  who  protest  that  they  will  not  serve,  and 
in  fact  do  not  serve,  the  Nation  In  a  true  military  sense.  But  the  Congress 
has  declared  that  discharge  from  the  service  is  the  test  as  to  whether  a  con- 
scientious objector  will  be  deprived  of  his  rights  to  insurance  and  compensa- 
tion under  the  war-risk  Insurance  act,  supra.  See  section  29,  added  by  the  act 
of  June  25,  1918,  supra,  pages  609,  610.  This  office  feels  bound  under  the  law 
to  express  the  opinion,  and  it  does  so  reluctantly,  that  conscientious  objectors 
come  within  the  above-named  definition  of  "enlisted  man,"  and  thus  are  en- 
titled to  the  benefits  of  the  war-risk  Insurance  act  until  they  are  discharged  on 
one  of  the  grounds  specified  in  section  29  of  the  act. 

(b)  CJonstrulng  together  the  instructions  from  The  Adjutant  GJeneral  under 
date  of  June  10,  1918,  July  30,  1918,  and  General  Orders,  No.  31,  War  Depart- 
ment, 1918,  this  office  is  of  the  opinion  that  conscientious  objectors  are  fur- 
loughed without  pay  and  allowances  and  that  consequently  all  war-risk  in- 
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Rurance  and  other  allotments  will  be  discontinued  when  the  conscientious  ob- 
jectors are  so  furloughed. 

3.  It  is  only  proper  to  add  that  as  indicated  above,  though  the  allotments 
to  cover  the  premiums  for  war  risk  insurance  are  discontinued  by  such  fur- 
loughs, the  war-risk  Insurance  may  nevertheless  be  kept  in  force  by  the  pay- 
ment of  premiums  direct  to  the  bureau. 


WAR-BISK   INSUBANCE:  When   120   Days   Commenees   to   Run    as   to 
Draftees. 

A  drafted  soldier  who  was  ordered  to  report  to  his  local  board  failed  to 
report  on  the  date  set,  but  reported  more  than  two  months  later.  He  Is  not 
entitled  to  take  out  insurance  under  article  IV,  war-risk  insurance  act  (40 
Stat.  398,  409),  unless  he  applied  within  120  days  of  the  date  on  which  he  was 
ordered  to  report. 

327.3. 

War  Department,  J.  A.  G.  O..  October  31,  1918.— To  The  Adjutant  General 

1.  The  opinion  of  this  office  is  requested  upon  the  validity  of  an  application 
f  )r  $10,000  insurance  under  the  war  risk  Insurance  act  (40  Stat.  398),  made 
under  the  following  circumstances:  The  applicant  was  properly  ordered  to 
report  to  his  local  board  for  military  service  on  April  29,  1918.  He  failed  to 
report  on  that  date,  but  did  report  at  San  Francisco,  Calif.,  on  July  10,  1918. 
He  was  examined  and  accepted  for  military  service  at  that  place  on  July  16, 
1918.  He  was  immediately  placed  in  the  post  hospital  and  continued  to  be 
there  and  in  the  Letterman  General  Hospital  until  September  20,  1918.  On  Sep- 
tember 21,  1918,  he  executed  an  application  for  $10,000  insurance.  Treasury 
Department,  War  Risk  Insurance  Form  2-A,  and  delivered  the  same  to  the  insur- 
ance officer. 

2.  Section  401,  war  risk  Insurance  act,  supra,  page  409,  provides  that  Insur- 
ance under  the  act  must  be  applied  for  within  120  days  after  enlistment  or 
after  entrance  into  or  employment  in  the  active  service  and  before  discharge  or 
resignation,  subject  to  an  exception  not  important  on  the  question  under  con- 
sideration. It  is  the  opinion  of  this  office  that  the  drafted  man  was  in  the 
active  military  service  of  the  United  States  from  April  29,  1918,  the  date  upon 
which  he  was  ordered  to  report  for  military  service  and  that  the  120-day  period 
mentioned  in  section  401,  war  risk  Insurance  act,  commenced  to  run  on  that 
date, 

3.  The  application  in  question  was  made  more  than  120  days  after  April  29, 
1918,  and  it  is  the  opinion  of  this  office  that  it  does  not  entitle  the  applicant  to 
any  insurance. 

4.  Section  13,  war  risk  insurance  act,  supra,  page  399,  provides  that  the  Di- 
rector of  the  Bureau  of  War  Risk  Insurance  shall  decide  all  questions  arising 
under  the  act  and  confers  upon  a  beneficiary  the  right  to  bring  an  action  in 
the  event  of  a  disagreement  between  himself  and  the  Bureau.  Therefore,  in 
order  that  the  rights  of  the  applicant  and  of  the  person  named  as  his  beneficiary 
may  be  fully  protected,  it  is  suggested  that  the  application  be  forwarded  by  the 
insurance  officer  to  the  Bureau  of  War  Risk  Insurance,  with  a  full  statement  of 
the  facts,  for  such  as  the  Director  of  the  Bureau  may  deem  proper. 


CITIZEN:  Effeet  of  Convietion  for  Desertion. 

A  conviction  for  desertion  in  time  of  war  followed  by  sentence  of  dishonor- 
able discharge  and  confinement  at  hard  labor  deprives  the  accused  of  his  citi- 
zenship. See  Revised  Statutes  1996  and  1998  as  amended  by  the  act  of  August 
22,  1912.     (37  Stat.  356;  Ops.  J.  A.  G.  014.33,  June  7,  1918.) 

014.33. 

War  Department,  J.  A.  G.  O.,  November  1,  1918.— To  The  Adjutant  General. 

1.  Inquiry  is  made  whether  a  person  convicted  of  desertion  and  sentenced  to 
be  dishonorably  discharged  from  the  United  States  Army  and  to  be  confined  at 
hard  labor,  thereby  loses  his  citizenship,  where  the  desertion  occurred  in  tiiD« 
of  war. 
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2.  The  question  Is  answered  In  the  affirmative.  (R.  S.  1996,  1998,  as 
amended  by  act  of  Aug.  22,  1912  (37  Stnt.  356;  Ops.  J.  A.  G.  014.33,  June  7, 
1918.)  The  fact  that  a  portion  of  the  sentence  of  confinement  was  remitted  is 
immaterial. 

CITIL  AUTHOBITIES:  Qnarantine  Against  Soldiers. 

The  civil  authorities  of  a  city  declared  a  quarantine  against  all  Army  and 
Navy  encampments,  stating  that  consideration  would  be  given  to  men  in  good 
health  who  were  certified  by  a  superior  officer  to  be  on  necessary  military  busi- 
ness. No  State  quarantine  may  hinder  or  Impede  any  necessary  movement  of 
the  United  States  troops,  nor  may  a  State  put  into  effect  a  quarantine  order 
that  will  interfere  with  any  movement  of  troops  or  individual  soldiers,  under- 
taken by  permission  from  or  under  competent  orders  given  by  their  superior 
officers,  but  the  spirit  of  this  quarantine  to  check  the  Spanish  influenza  should 
be  respected  in  so  far  as  the  exigencies  of  the  situation  will  permit. 

720.4. 

War  Department,  J.  A.  G.  C,  November  1,  1918.— To  The  Adjutant  General.     . 

1.  The  views  of  this  office  are  desired  with  reference  to  the  legality  of  the 
quarantine  established  by  the  civil  authorities  of  Detroit,  Mich.  The  papers  in 
reference  indicate  that  the  commissioner  of  health  for  that  city  endeavored  to 
establish  a  quarantine  against  all  Military,  Army  and  Naval  encampments,  to 
become  effective  Saturday,  October  19.  The  proposed  quarantine  was  outlined 
in  a  telegram  to  the  commanding  officer,  Camp  Zachary  Taylor,  Ky.,  dated  Octo- 
ber 17,  1918,  from  the  health  commissioner,  specifying  the  nature  of  the  pro- 
posed quarantine  and  stating  that  consideration  would  be  given  to  certain  excep- 
tional cases  of  men  on  necessary  military  business  who  had  a  statement  from 
their  superior  officers  and  who  were  themselves  in  good  health.  The  command- 
ing officer  at  Camp  Zachary  Taylor  is  at  present  complying  with  the  spirit  of 
this  communication. 

2.  It  is  the  opinion  of  this  office  that  the  closest  possible  cooperation  should 
exist  at  this  time  between  the  civil  and  military  authorities  to  prevent  the 
spread  of  Spanish  influenza.  The  spirit  of  this  quarantine  should  be  respected 
by  the  Military  Establishment  in  so  far  as  the  exigencies  of  the  situation  will 
permit.  The  question,  however,  as  to  what  members  of  the  Military  Establish- 
ment shall  have  ingress  to  or  egress  from  any  camp,  regardless  of  where  their 
travel  may  take  them,  is  one  to  be  determined  solely  In  the  sound  discretion  of 
the  commanding  officer.  No  State  quarantine  can  so  operate  as  to  hinder  or 
Impede  any  necessary  movement  of  the  United  States  troops.  The  power  of  the 
State,  in  the  matter  of  quarantine,  can  not  ever  be  so  exercised  as  to  Interfere 
with  any  movement  of  troops  or  Individual  soldiers  undertaken  by  permission 
from  or  under  competent  orders  given  by  their  superior  officers. 


CITIL  AUTHORITIES:  Soldier  at  Home  on  Furlough. 

A  soldier  at  home  on  a  furlough  is  not  exempt  from  personal  service  of  civil 
process. 

014.1. 

War  Department,  J.  A.  G.  O.,  November  1,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  upon  the  question  whether  a  member,  of 
the  Military  Establishment,  while  home  on  furlough,  is  exempt  from  personal 
service  of  civil  process.  In  the  letter  in  reference,  dated  October  22, 1918,  from 
D.,  of  Rice  Lake,  Wis.,  asking  for  this  information,  he  states  that  a  soldier, 
while  home  on  a  furlough,  was  arrested  on  the  charge  of  bastardy,  which  he  says 
is  not  a  criminal  offense  under  the  laws  of  Wisconsin.  (65  Wis.  50.)  The  man 
was  released  on  bail  and  returned  to  camp  before  his  furlough  expired. 

2.  There  is  no  Federal  law  which  provides  for  the  exemption  of  a  member  of 
the  Military  Establishment  from  personal  service  of  a  civil  process  while  home 
on  furlough.  The  military  authorities  have  the  paramount  right  to  the  custody 
ot  a  person  subject  to  military  jurisdiction  who  is  charged  with  having  com- 
mitted a  civil  offense  (ex  parte  King,  246  Fed.  868) ;  and,  upon  the  demand  of 
the  military  authorities,  he  should  be  surrendered. 
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CLAIMS:  Lm8  of  Prlyate  Property  Bessltlftg  from  Encampmentg  of  Troops. 

The  owner  of  a  farm  voluntarily  permitted  troops  to  encamp  on  his  prenii.ses. 
Two  of  his  cows  died  as  the  result  of  the  negligent  conduct  of  the  troops.  His 
claim  can  be  paid  from  the  appropriation,  "  Claims  for  damages  to  and  loss  of 
private  property,"  In  the  appropriation  act  of  Oct.  6,  1917  (40  Stat  845.  3G4). 

153. 

War  Department,  J.  A.  G.  O.,  November  1,  1918.— To  The  Adjutant  General. 

1.  The  question  la  whether  there  is  any  appropriation  to  pay  O.,  of  Chilli- 
cothe,  Ohio,  $1,000  claimed  by  him  as  the  value  of  two  young  thoroughbred 
cows  that  he  lost  In  May,  1918,  when  a  battalion  of  troops  of  the  83d  Division 
was  encamped  upon  his  premises. 

2.  It  appears  that  Mr.  0.  is  the  owner  of  a  valuable  stock  farm  and  that  he 
gave  the  military  authorities  permission,  without  oompensation,  to  encamp  upon 
his  premises,  and  that  certain  of  his  fences  were  cut  by  the  military  authorities. 
It  has  not  been  definitely  ascertained  what  was  thd  direct  cause  of  the  death 
of  the  two  cowa,  although  examination  was  made  by  two  veterinarians.     It 
may  have  been  caused  by  their  feeding  on  wet  clover,  to  which  they  gained 
access  through  a  gap  cut  in  the  fence  by  the  troops,  or  they  may  have  been 
'poisoned  by  eating  slops  or  feces  in  the  camp  latrine    It  Is  generally  agreed  by 
the  military  authorities,  after  thorough  investigation,  that  the  loss  of  the  cows 
was  connected  with  the  presence  of  the  troops.    While  there  is  room  for  some 
doubt,  this  office,  upon  a  careful  examination  of  the  papers,  is  of  opinion  that 
the  weight  of  the  evidence  Is  to  the  effect  that  the  death  of  the  cows  was  due  In 
some  way  to  the  presence  of  the  troops,  through  one  or  the  other  of  the  causes 
mentioned,  and,  inasmuch  as  Mr.  O.  patriotically  offered  his  premises  to  the 
Government  without  compensation,  it  is  the  view  of  this  office  that  the  Govern- 
ment should  assume  the  liability  and  pay  the  claim  if  the  amount  stated  is  just 
and  fair.    The  best  evidence  obtainable  appears  to  substantiate  the  reasonableness 
of  the  value  he  has  placed  upon  the  cows  and  agreed  to  accept  in  settlement.    It 
follows,  from  what  has  been  said,  that  the  claim  may  be  paid  from  the  appro- 
priation "  Claims  for  damages  to  and  loss  of  private  property  "  (40  Stat.  345, 
364)   if  there  remains  a  sufficient  balance  of  that  appropriation,  which  is  dls- 
bui*sed  by  the  Auditor  for  the  War  Department  upon  recommendation  by  the 
Secretary  of  War.    It  is  recommended,  therefore,  that  the  claim  be  forwarded  to 
the  Auditor,  approved  for  payment 


CONTRACTS:  Purchase  under  National-Defense  Act;  Fixing  Price. 

Section  120,  national  defense  act  of  June  3,  1916  (39  Stat  166,  213),  pro- 
viding for  the  purchase  of  manufactured  articles  by  the  Grovemment  "at  a 
reasonable  price  as  determined  by  the  Secretary  of  War,"  does  not  require  that 
the  price  to  be  paid  be  determined  In  advance  of  the  service  of  an  order  under 
that  section,  and  stated  to  the  manufacturer  when  he  is  required  to  decide 
whether  to  fill  the  order  or  surrender  his  plant  to  the  (Government. 

165. 

War  Department  J.  A.  G.  O.,  November  1,  1918. — To  the  Chief,  Purchase 
Branch,  Purchase,  Storage,  and  Traffic  Division,  Office  of  the  General  Staff. 

1.  The  opinion  of  this  office  is  requested,  involving  an  interpretation  of  sec- 
tion 120,  national-defense  act  of  June  3, 1916  (39  Stat  166,  213),  with  particular 
reference  to  the  necessity  of  the  determination  by  the  Secretary  of  War  in 
advance  of  the  service  of  an  order  under  said  section  of  a  reasonable  price  at 
which  the  order  is  to  be  complied  with. 

2.  It  is  stated  in  the  papei*s  that,  in  issuing  such  orders,  It  has  been  the  prac- 
tice of  the  War  Department  board  of  appraisers  to  fix  in  advance  of  service  of 
the  order  a  price,  determined  as  a  reasonable  price  as  accurately  as  practicable 
upon  obtainable  facts,  making  an  award  of  75  or  80  per  cent  of  such  price  and  to 
append  the  award  to  the  order  and  serve  upon  the  party  with  whom  the  order 
is  placed  a  notice  that  If  the  price  awarded  Is  unacceptable  a  hearing  wUl  b* 
given  upon  demand.  This  practice,  however.  It  is  stated,  is  attended  with  much 
difficulty  and  the  result  is  unsatisfactory,  and  It  is  therefore  desired.  If  the 
statute  will  permit,  to  issue  such  orders  without  the  determination  of  tlie  price 
in  advance,  leaving  the  determination  of  a  reasonable  price  to  be  made  in  tbe 
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light  of  fuller  investigation  by  tlie  Board  of  ApfMraLsers  as  to  the  factors  which 
Hhould  be  considered  in  making  the  award. 

3.  In  the  opinion  of  this  office  the  practice  outlined  above  Is  based  on  too 
liberal  an  interpretation  of  the  statute.  Section  120,  national-defense  act, 
supra,  broadly  authorizes  the  Presldentt  through  the  head  of  the  proper  de- 
partment to  place  an  order  with  any  manufacturer  equipped  for  malung  the 
desired  articles,  requiring  such  manufacturer  to  fill  the  order  giving  preference 
thereto  over  private  orders^  It  then  provides  that  if  such  manufacturer  shall 
fail  to  fill  the  order  to  manufacture  the  desired  supplies  as  directed  therein, 
or  shall  fall  to  give  precedence  thereto  over  all  private  orders,  or  shall  fail  to 
f ni-nish  such  supplies  "  at  a  reasonable  price  as  determined  by  the  Secretary 
of  War,  then,  and  in  either  such  case,"  immediate  possession  may  be  taken 
of  the  manufacturer's  plant  for  use  by  the  Ordnance  Department  of  the  Army 
in  making  the  required  articles.  The  statute  further  provides  that  the  manufac- 
tiirer  or  responsible  head  thereof  shall  be  deemed  guilty  of  felony,  and,  on  con- 
viction, shall  suflBer  the  punishment  therein  prescribed. 

4.  In  many  cases^  as  explained  in  the  papers,  it  is  impracticable,  if  not  im- 
possible, to  fix  in  advance  a  reasonable  price  for  the  supplies  without  unduly 
delaying  the  service  of  the  order.  A  construction  which  would  require  such 
advance  determination  would,  in  the  opinion  of  this  office,  be  an  unreasonable 
one  and  should  not  be  adopted  unless  clearly  required  by  the  language  of  the 
statute.  In  the  of^nion  of  tliis  office  this  construction  is  not  clearly  required 
by  tlie  language  above  quoted.  While  the  statute  requires  the  party  with  whom 
the  order  is  placed  to  fill  the  order  at  a  reasonable  price,  as  determined  by  the 
Secretary  of  War,  this  language  does  not  clearly  Indicate  that  the  price  must 
be  determined  in  advance,  and  as  the  statute  gives  the  manufacturer  no  option 
to  decline  to  fill  the  order,  I  think  this  language  should  be.  construed  as  simply 
requiring  him  to  fill  the  order  under  the  requirement  that  the  comp^isation  shall 
be  a  **  reasonable  price  as  determined,*'  that  Is,  determined  to  be  reasonable,  by 
the  Secretary  of  War.  Having  in  view  the  fact  that  the  advance  determination 
of  the  price  is  impracticable  without  involving  such  delay  as  would  largely 
defeat  the  authority  given  by  the  statute,  it  is  the  opinion  of  this  office  that  a 
reasonable  construction  of  the  statute  would  not  require  such  advance  deter- 
minaticm. 

OOTEllNMENT  AGENCIES:  Sale  of  Fuel  to  Soldiers'  Club. 

Under  the  act  of  July  9,  1918  (40  Stat.  845,  850),  authorizing  the  President, 
through  the  head  of  any  executive  department,  to  sell  war  supplies,  fuel  may 
be  sold  to  the  Oswego  Soldiers'  Club,  a  club  maintained  by  the  voluntary  efforts 
and  contributions  of  patriotic  ladles  for  the  benefit  of  enlisted  men« 

463.3. 

War  Department,  J.  A.  O.  O.,  November  1,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  there  is  authority  for  the  Quartermaster  Corps 
to  sell  fuel  for  use  of  the  Oswego  Soldiers'  Club,  Oswego,  N.  Y.  It  is  stated  by 
the  commanding  officer.  General  Hospital  No.  5,  Fort  Ontario,  N.  Y.,  that  dur- 
ing the  summer  months  certain  ladies  of  the  city  of  Oswego,  N.  Y.,  "  selected 
a  spacious  residence  and  by  their  own  efforts  and  contributions  furnished  and 
maintained  a  soldiers'  club,"  which  has  been  the  means  of  "much  content- 
ment and  appreciation  on  the  part  of  the  enlisted  men."  It  is  further  stated 
that  a  committee  of  ladies  connected  with  the  administration  of  the  club  have 
called  upon  the  commanding  officer  at  the  hospital  to  inquire  whether  necessai^y 
fuel  for  the  coming  winter  could  be  issued.  The  Quartermaster  General 
reported  that  fuel  can  not  be  issued,  but  suggested  that  It  may  be  sold  for  the 
use  of  the  club,  and  refers  to  Bulletin  No.  20,  War  Department,  1918,  which 
sets  forth  the  conditions  under  which  fuel  may  be  Issued  or  sold.  The  asso- 
ciations and  other  activities  referred  to  in  that  bulletin  are  only  those  estab- 
lished on  military  reservations.  In  the  present  case  the  club,  it  appears,  is 
outside  of  the  reservation  and  is  an  activity  which  is  not  embraced  within  the 
regulation  referred  to.  If  it  is  desired  to  sell  fuel  for  the  use  of  this  soldiers* 
club  at  Oswego,  this  may  be  done  under  authority  of  the  provision  in  the  act 
of  July  9,  1918  (40  Stat.  845,  850),  which  authorizes  the  President,  through 
the  head  of  any  executive  department,  to  sell  war  supplies,  the  proceeds  to 
be  deposited  to  the  credit  of  the  appn^riatlon  out  of  wliich  the  Qovernment 
paid  for  the  said  supplies. 
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INTERNATIONAL  LAW:  Apprehension  and  Detention  of  Deserters  from 
tlie  Britisli  Mercliant  Marine. 

A  letter  from  the  British  Embassy  to  the  Secretary  of  War  indicates  that 
desertions  from  British  merchant  vessels  in  American  ports  are  so  frequent 
as  to  make  it  practically  impossible  to  maintain  the  present  volume  of  traffic 
which  is  vital  to  the  successful  prosecution  of  the  war.  The  United  States  has 
no  legal  authority  to  apprehend,  detain,  or  return  to  their  ships  seamen  so  de- 
serting. In  the  absence  of  a  treaty,  the  surrender  of  deserting  seamen  can  not 
be  granted  by  the  authorities  of  the  United  States.  (Moore  on  Extradition,  sec 
408;  6  Ops.  Atty.  Gen.  148;  id.  209;  Tucker  v.  Alexandroff,  183  U.  S.  424,  431.) 
The  treaty  between  the  United  States  and  Great  Britain,  ratified  June  3,  1892, 
providing  for  the  arrest  and  return  of  deserting  British  seamen,  was  made 
elTwtive  by  the  provisions  of  R.  S.  sec.  5280,  but  this  statute  has  been  repealed 
and  the  treaty  abrogated  by  sees.  16,  17,  act  of  Mar.  4, 1915  (38  Stat.  1164, 1184). 
The  United  States  can  not  permit  the  introduction  of  British  officers  and  troops 
into  its  territory  or  jurisdiction  for  the  purposes  under  consideration. 
{Tucker  v.  Alexandroffy  supra ,  p.  435.) 

2ol. 

War  Department,  J.  A.  G.  O.,  November  1, 1918— To  the  Chief  of  Staff. 

1.  These  papers  contain  a  letter  from  the  British  Embassy  to  the  Secretary  of 
War,  dated  October  26, 1918,  in  which  it  is  stated  that  the  embassy  has  received 
a  telegram  from  Mr.  Balfour,  containing  the  following  personal  message  from 
the  Shipping  Controller : 

"  The  recent  average  of  desertions  from  British  merchant  vessels  in  American 
ports  has  been  over  500  a  month.  Our  already  depleted  mercantile  marine  can 
not  stand  this  drain  Indefinitely.  The  fact  can  not  be  disguised  that  unless  this 
leak  is  stopped  it  will  be  practically  impossible  to  maintain  the  present  volume  of 
traffic  in  the  North  Atlantic,  which  is  absolutely  vital  for  the  successful  prose- 
cution of  the  war.  I  feel  sure  that  under  the  present  conditions  of  close  coopera- 
tion between  the  two  countries  in  shipping  matters,  the  United  States  Govern- 
ment will  do  all  in  their  power  to  prevent  the  continuance  of  this  serious  state 
of  affairs.  The  matter  appears  one  In  which  all  ordinary  economic  considera- 
tions should  be  outweighed  by  practical  war  necessity. 

"The  question  is  one  of  such  urgent  and  overw'helming  Importance  that  I 
hope  you  will  be  able  to  give  It  your  earnest  consideration." 

The  opinion  of  this  office  Is  desired  as  to  what  legal  authority  the  United 
States  has  touching  this  matter. 

2.  There  formerly  existed  between  the  United  States  and  Great  Britain  a 
special  treaty,  ratified  June  3,  1892,  providing  for  the  arrest  and  return  to  their 
ships  of  deserting  seamen  from  British  ships  in  the  ports  of  the  United  States. 
Carrying  out  the  provisions  of  this  and  many  treaties  with  other  nations,  Revised 
Statutes,  section  5280,  provided  as  follows : 

••  On  application  of  a  consul  or  vice  consul  of  any  foreign  Government  having 
a  treaty  with  the  United  States  stipulating  for  the  restoration  of  seamen  desert- 
ing, made  in  writing,  stating  that  the  person  therein  named  lias  deserted  from 
a  vessel  of  any  such  Government,  while  in  any  port  of  the  United  States,  and  on 
proof  by  the  exhibition  of  the  register  of  the  vessel,  ship's  roll,  or  other  official 
document,  that  the  person  named  belonged,  at  the  time  of  desertion,  to  the  crew 
of  such  vessel.  It  shall  be  the  duty  of  any  court,  judge,  commissioner  of  any 
circuit  court,  justice,  or  other  magistrate,  having  competent  power,  to  Issue  w^ar- 
rants  to  cause  such  person  to  be  arrested  for  examination.  If,  on  examination, 
the  facts  stated  are  found  to  be  true,  the  person  arrested  not  being  a  citizen  of 
the  United  States,  shall  be  delivered  up  to  the  consul  or  vice  consul,  to  be  sent 
hack  to  the  dominions  of  any  such  Government,  or,  on  the  request  and  at  the 
expense  of  the  consul  or  vice  consul,  shall  be  detained  until  the  consul  or  vice 
consul  finds  an  opportunity  to  send  him  back  to  the  dominions  of  any  such  Gov- 
ornment.  No  person  so  arrested  shall  be  detained  more  than  two  months  after 
his  arrest;  but  at  the  end  of  that  time  shall  be  set  at  liberty,  and  shall  not 
he  again  molested  for  the  same  cause.  If  any  such  deserter  shall  be  found  to 
have  committed  any  crime  or  offense,  his  surrender  may  be  delayed  until  the 
tribunal  before  which  the  case  shall  be  depending,  or  may  be  cognizable,  shall 
have  pronounced  Its  sentence,  and  such  sentence  shall  have  been  carried  into 
effect" 

In  sections  16  and  17  of  the  so-called  La  Follette  Act  of  March  4,  1915  (38 
Stat  1164,  1184),  there  was  a  repeal  of  this  section  of  the  Revised  Statutes,  to 
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take  effect  upon  the  termination  of  all  parts  of  treaties  with  foreign  nations 
with  regard  to  the  arrest  and  imprisonment  of  officers  and  seamen  deserting 
from  merchant  vessels  of  such  foreign  countries  in  our  ports,  and  "  the  President 
was  requested  and  directed,  within  90  days  after  the  passage  of  this  act,  to  give 
notice  to  the  several  Governments,  respectively,  that  so  much  as  hereinbefore 
described  of  all  such  treaties  and  conventions  between  the  United  Statoo  and 
foreign  Governments  will  terminate,  on  the  expiration  of  such  periods  after 
notices  have  been  given  as  may  be  required  in  such  treaties  and  conventions." 
And  it  was  further  provided : 

"  That  upon  the  expiration  after  notice  of  the  periods  required,  respectively, 
by  said  treaties  and  conventions  ♦  ♦  ♦  ,  so  much  as  hereinbefore  described 
in  each  and  every  one  of  said  articles  shall  be  deemed  and  held  to  have  expired 
and  to  be  of  no  force  and  effect,  and  thereupon  section  fifty-two  hundred  and 
eighty  and  so  much  of  section  four  thousand  and  eighty-one  of  the  Revised 
Statutes  as  relates  to  the  arrest  or  Imprisonment  of  officers  and  seamen  desert- 
ing or  charged  with  desertion  from  merchant  vessels  of  foreign  nations  In  the 
United  States  and  Territories  and  possessions  thereof,  and  for  the  cooperation, 
aid.  and  protection  of  competent  legal  authorities  in  effecting  such  arrest  or  Im- 
prisonment, sliall  be,  and  is  hereby,  repealed." 

3.  Under  the  provisions  of  the  La  Follette  Act,  supra,  the  treaty  was  abro- 
gated as  of  July  1,  1916,  by  notice  given  in  June,  1915,  which  notice  was  ac- 
knowledged and  assented  to  by  the  British  Government  in  July,  1915. 

4.  There  is  now  no  treaty  existing  between  the  United  States  and  Great  Britain 
with  reference  to  the  arrest  and  return  to  their  ships  of  deserting  seamen.  This 
Government  is  powerless  to  accomplish  legally  by  the  aid  of  the  courts,  its  Army 
and  Navy,  or  any  other  of  its  instrumentalities,  the  apprehension  and  return  to 
their  ships  of  deserting  seamen  of  foreign  countries.  As  was  said  by  Mr.  Justice 
Brown,  in  Tucker  v.  Alcxandroff  (183  U.  S.  424,  431),  "We  are  cited  to  no 
case  holding  that  courts  have  the  power,  in  the  absence  of  treaty  stipulations,  to 
order  the  arrest  and  return  of  seamen  deserting  from  foreign  ships;  and  It 
would  appear  there  was  no  such  power  in  this  country,  inasmuch  as  section  5280, 
under  which  the  commissioner  Is  bT)und  to  proceed,  limits  his  jurisdiction  to  ap- 
plications by  a  consul  or  vice  consul  of  a  foreign  government  *  having  a  treaty 
with  the  United  States  *  for  that  purpose. 

'*  In  Moore  on  Extradition  (sec.  408),  It  is  laid  down  as  a  general  proposition 
that,  in  the  absence  of  a  treaty,  the  surrender  of  deserting  seamen  can  not  be 
granted  by  the  authorities  of  the  United  States;  and  an  opinion  of  Attorney 
General  Gushing  (6  Op.  148).  is  cited  upon  that  point.  There  is  also  another 
to  the  same  effect.  (6  Op.  209.)  It  is  believed  that  in  all  the  instances  which 
arose  between  the  United  States  and  Great  Britain  prior  to  the  treaty  of  1892 
for  the  reclamation  of  deserting  seamen,  both  powers  have  taken  the  position 
that  in  the  absence  of  a  treaty  there  can  be  no  reclamation.  Several  instances 
of  this  kind  are  cited  by  Mr.  Moore  in  his  treatise." 

5.  The  United  States  can  not  permit  the  Introduction  of  British  officers  and 
troops  within  its  territorial  jurisdiction  for  the  purpose  of  apprehending,  detain- 
ing, and  returning  deserting  seamen  from  British  merchant  vessels.  "  While 
no  act  of  Congress  authorizes  the  executive  department  to  permit  the  introduc- 
tion of  foreign  troops,  the  power  to  give  such  permission  without  legislative 
assent  was  probably  assumed  to  exist  from  the  authority  of  the  President  as 
commander  in  chief  of  the  military  and  naval  forces  of  the  United  States.  It 
may  be  doubted,  however,  whether  such  power  could  be  extended  to  the  appre- 
hension of  deserters  In  the  absence  of  positive  legislation  to  that  effect."  ( Tucker 
V.  Alcxandroff f  p.  435,  supra.) 

6.  In  the  opinion  of  this  office,  the  United  States  has  no  legal  authority  by 
means  of  its  civil  or  military  authorities  to  apprehend,  detain,  and  return  to  their 
ships  seamen  deserting  from  British  merchant  vessels  in  any  of  the  ports  of  the 
United  States.  Ample  authority  was  given  by  the  treaty  of  June  3,  1892  (R.  S. 
sec.  5280),  but  with  the  assent  of  Great  Britain  that  treaty  has  been  termi- 
nated and  no  other  has  been  made  covering  the  matter. 


OFFICE:  Bednction  of  Sergeant,  First  Glass,  Temporary;  Power  of  Ap- 
pointing Officer. 

A  quartermaster  sergeant  promoted  to  sergeant  first  class,  temporary,  Na- 
tional Army,  March  24, 1918,  by  the  division  commander,  Thlrty-nluth  Divi8i<Hi« 
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was  reduced  to  the  ^ade  of  private  by  special  order  of  the  camp  commander. 
Camp  Beauregard,  August  X6,  1918.  Two  offices  In  the  same  Military  Estab- 
lishment can  not  be  held  by  one  person  (1  Ops.  J.  A.  G.  121) ;  and  by  accepting 
the  office  of  sergeant  first  class,  temporary »  die  office  of  quartermaster  sergeant 
was  vacated.  The  appointment  as  sergeant  first  class,  was  made  under  para- 
graph 1.  section  IV,  General  Orders,  No.  113,  War  Department,  1917,  and  para- 
graph 2  gave  the  officer  appointing  noncommissioned  officers  power  to  reduce 
them.  At  the  time  of  the  reduction  in  this  case  camp  commanders  had  autlior- 
ity  to  appoint  and  reduce  noncommissioned  officers  section  IV,  General  Orders^ 
No.  19,  War  Department  1918,  so  the  reduction  in  this  case  was  with  authority 
and  according  to  regulations. 

220.2. 

War  Department,  J.  A.  G.  C,  November  1,  1918.— To  The  Adjutant  General. 

1.  Decision  Is  requested  whether  the  regulations  were  complied  with  in  re- 
ducing Pvt.  A.,  then  sergeant  first  class,  temporary,  Motor  Truck  Company 
No.  338,  Quartermaster  Corps,  Camp  Beauregard,  La.,  to  the  grade  of  private. 
October  10,  1916,  Pvt.  A.  was  appointed  sergeant.  Quartermaster  Corps,  by  the 
Quartermaster  General.  March  24,  1918,  he  was  promoted  to  sergeant  first 
class,  temporary.  National  Army,  by  the  division  commander.  Thirty-ninth 
Division,  and  accepted  such  appointment  August  16,  1918,  he  was  by  special 
order  of  the  camp  commander,  Camp  Beauregard,  reduced  to  the  grade  of 
private,  and  is  now  attached  to  Company  D,  Four  hundred  nineteenth 
Labor  Battalion,  Camp  Beauregard,  La. 

2.  Two  offices  in  the  same  Military  Establishment  are  incompatible  and  may 
not  be  held.  (1  Ops.  J.  A.  G.  121.)  By  the  acceptance  of  the  appointment  as 
sergeant  first  class,  temporary,  Quartermaster  Corps,  A.  vacated  the  office  of 
sergeant.  Quartermaster  Corps.  The  appointment  as  sergeant  first  class,  tem- 
porary, was  governed  at  the  time  made  by  paragraph  1,  section  IV  of  General 
Orders,  No.  113,  War  Department  1917.  By  paragraph  2  thereof  the  officer 
having  the  authority  to  make  the  appointment  of  noncommissioned  officers, 
temporary,  was  vested  with  the  power  to  reduce  them.  At  the  time  of  the  re- 
duction of  A.,  sergeant  first  class,  temporary,  camp  commanders  had  the 
authority  of  appointment  and  reduction  of  such  noncommissioned  officers. 
Section  IV,  General  Orders,  No.  19,  War  Department,  1918.  Therefore,  the  re- 
duction of  A.  from  the  grade  of  sergeant  first  class,  temporary,  Quartermaster 
Corps,  to  the  grade  of  private  was  within  the  authority  of  the  camp  comman- 
der. Camp  Beauregard,  and  was  within  the  regulations. 


PAT  AND  ALLOWANCES:  Maintenance  of  Mount  of  Officer  Ordered  OTcr- 
seas. 

An  officer  ordered  overseas  is  not,  under  existing  law,  entitled  to  have  his 
horse  foraged  at  public  expense,  where  such  horse  is  left,  not  at  a  remount 
depot  or  post,  but  with  a  relative.  The  act  of  March  23,  1910  (36  Stat.  243. 
252),  provides  that  the  separation  of  an  officer  from  his  authorized  number  of 
owned  horses  shall  not  deprive  him  of  his  right  to  have  them  foraged  at  public 
expense;  but  this  office  held  (Ops.  J.  A.  G.  Apr.  5,  1918,  ante,  p.  250),  that  the 
benefits  of  that  act  were  conditioned  upon  the  horse  being  turned  over  to  tlie 
Quartermaster  for  safekeeping.     The  Army  appropriation  act  of  July  9,  191 S 
(40  Stat.  845,  859-860),  provides  that,  "under  such  regulations  as  the  Secre- 
tary of  War  may  direct,  the  authorized  horses  of  mounted  officers  ordered  for 
dnty   overseas    ♦     •     ♦    may   be  transi)orte(l  at   public  expense  to  remount 
depots  or  elsewhere  in  the  United  States  for  safekeeping  during  the  absence  of 
such  officer ;  '*  and  the  regulations  made  pursiiant  thereto.    Section  II,  General 
Onlers,  No.  81,  W.  D.  1918,  provide  that  "private  mounts  of  officers  overseas 
♦     ♦     *    will  be  foraped  at  Government  expense  at  remount  dejwts  or  at  p^sts 
where  such  horses  may  he  kept.     Shipment  of  private  mounts  of  officers  to 
tlit'se  posts  or  to  such  points  as  the  ollicer  may  desire  will  be  made  at  public 
expense.*' 

245.3. 

War  Department,  J.  A.  Q.  O.,  November  1,  1918.— To  The  Adjutant  Genernl 

1.  The  Quartermaster  General  recommends  that  the  decision  of  the  Couij)- 

troiler  of  the  Treasury  be  obtained  on  the  question  of  the  legality  of  foragingf 
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at  public  expense^  the  private  mount  of  Col.  C.  R.  Pettis,  who  is  on  duty  in 
France  and  whose  horse  is  in  the  possession  of  his  brother  at  EUisville,  Miss. 
It  appears  that  Col.  Pettis's  horse  has  been  In  the  possession  of  the  officer's 
brother  at  EUisville,  Miss.,  since  December,  1914,  and  has  been  foraged  nt 
public  expense  while  so  held  when  Ool.  Pettis,  then  captain,  was  on  duty  in 
the  Philippine  Islands,  and  later  while  he  was  on  duty  at  Camp  Upton. 

2.  The  act  of  March  23,  1910  (36  Stat  243,  262),  provides— 

"  Hereafter,  when  an  officer  is  separated  from  his  authorized  number  of 
owned  horses  through  the  nature  of  the  military  service  upon  which  employed, 
they  sliall  not  be  deprived  of  forage,  bedding,  shelter,  shoeing,  or  medicines 
therefor,  because  of  such  separation." 

In  an  opinion,  dated  April  5,  1918,  ante,  p.  250,  addresesd  to  The  Adjutant 
General,  this  office  held  that  an  officer  was  not  entitled  to  the  benefits  of  tlii  ^ 
statute  unless  he  turned  his  horse  over  to  the  Quartermaster  Corps  for  safe- 
keeping, and  that  if  an  officer  chooses  to  ship  his  horse  to  his  home,  thus 
entirely  separating  the  animal  from  all  military  jurisdiction,  he  loses  his  right 
to  forage.  Since  the  rendering  of  that  opinion,  there  has  been  enacted  the 
following  provision  in  the  Army  appropriation  act,  approved  July  9,  1918 
(40  Stat.  845,  859-^860) : 

"That  hereafter,  under  such  regulations  as  the  Secretary  of  War  may 
direct,  the  authorized  horses  of  mounted  officers  ordered  for  duty  over  the  seas 
or  to  Alaska  may  be  transported  at  public  expense  to  remount  depots  or  else- 
where In  the  United  States  for  safe-lceeping  during  the  absence  of  stfc\i 
officers." 

This  statute.  It  will  be  observed,  relates  only  to  the  transportation  of  horses 
at  public  expense,  there  having  been  no  previous  statutory  authority  for  the 
shipment  of  horses  at  public  expense  under  such  circumstances.  The  regulation 
prescribed  in  pursuance  of  the  statute  !s  found  In  section  II,  General  Orders. 
No.  81,  War  Department,  1918,  and  reads  as  follows: 

"  Private  mounts  of  officers  overseas,  or  officers  stationed  at  places  within 
the  United  States,  where  it  is  not  deemed  for  the  best  Interests  of  the  service 
to  have  their  mounts  shipped,  will  be  foraged  at  Government  expense  at  n»- 
mount  depots  or  at  posts  where  such  horses  may  be  kept.  Shipment  of  pri- 
vate mounts  of  officers  to  these  points  or  to  such  point  as  the  ofRcers  may 
desire  will  be  made  at  public  expense.  Such  mounts  must  be  up  to  the 
standard  prescribed  in  paragraph  223,  1916,  Supplement  to  the  Compilation  of 
Orders." 

The  first  sentence  of  this  regulation  relates  to  the  foraging  of  the  horses  at 
public  expense  at  remount  depots  or  at  posts  where  such  horses  may  be  kept, 
The  second  sentence  is  in  pursuance  of  the  provision  of  the  act  of  July  9, 
1918,  quoted  above,  and  directs  that  the  shipment  of  private  mounts  of  officers, 
to  these  points  or  to  such  point  as  the  officers  may  desire,  will  he  made  at 
public  exi)ense.  The  regulation  does  not  declare  that  horses  shall  be  forage<l 
at  public  expense  at  i)laces  other  than  remount  depots  or  at  posts.  They  may 
be  shipped  to  other  places  at  piil>lic  expense  but  not  foraged  at  other  places  at 
public  expense.  In  the  opinion  of  this  office  this  regulation  correctly  interprets 
the  existing  law  on  the  siihjort  of  foraging  and  shipping  private  mounts  of 
officers,  and  that  there  is  no  authority  for  foraging  Col.  Pettis's  horse  at  public 
expense  at  EUisville,  Miss.  There  is  no  objection,  however,  to  requesting 'the 
Comptroller's  decision. 

PUBLIC  PBOPERTT:  Sale  of  Subsistence  Supplies  to  Customs  Employees. 

The  sale  of  8ub.sistence  supplies  by  an  Army  post  to  customs  officers  and  em- 
ployees is  proper  under  the  act  of  March  3,  1911  (36  Stat.  1037,  1047),  and 
the  sale  of  supplies  other  than  subsistence  to  such  employees  may  be  authorize*! 
by  the  Secretary  of  War  under  the  provisions  in  the  act  of  July  9,  1918  (40 
Stat.  845,  850),  relating  to  the  sale  of  war  supplies. 

400.32. 

War  Department,  J.  A.  G.  O.,  November  1,  1918. — To  The  Adjutant  Genei-al. 

1.  The  question  is  whether  customs  officers  and  employees  at  Juneau,  Alaska, 
may  be  permitted  to  purchase  supplies  from  the  Army  post  at  Fort  Seward. 
The  As.sl8tant  Secretary  of  the  Treasury,  in  his  letter  herein,  says : 

"  This  department  is  in  receipt  of  a  re(iuest  from  the  collector  of  customs  at 
Juneau,  Alaska,  that  the  customs  officers  and  employees  stationed  at  that  port 
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atid  Sk«g^vay  be  permitted  to  purchase  supplies  from  the  Army  post  at  Fort 
Seward.** 

He  mentions  that  in  December,  1916,  commissary  privileges  were  -extended 
to  the  deputy  collector  of  customs  at  Nome,  Alaska,  and  adds  that  if  it  can  be 
consistently  done  the  department  would  appreciate  favorable  action  in  the 
present  case. 

2.  If  the  supplies  referred  to  are  subsistence  supplies,  their  sale  is  autliorizotl 
by  the  act  of  March  3,  1911  (36  Stat  1037,  1047),  which  provides  that  when, 
under  the  Army  Regulations,  subsistence  supplies  are  furnished  to  another 
bureau  of  the  War  Department,  "  or  to  any  other  executive  department  of  the 
Government,  or  employees  thereof,"  payment  thereof  shall  be  made  in  easli, 
etc.,  the  price  to  be  charged  for  the  supplies  to  include  the  contract  or  invoice 
price  and  10  per  cent  additional  to  cover  wastage  in  transit  and  the  cost 
of  transportation.  Regulations  on  the  subject  are  contained  In  Army  Regula- 
tions 671.  If  supplies  other  tJian  subsistence  supplies  are  to  be  sold  to  such 
employees,  this  may  be  done  by  authority  of  the  Secretary  of  War  under  the 
provision  In  the  act  of  July  9,  1918  (40  Stat.  845,  850),  relating  to  the  sale 
of  war  supplies. 

SELECTIYE-DRAFT  ACT:  Indnction  of  Sailor;  Assignment  to  Nary. 

Where  an  enlisted  man  in  the  United  Btates  Naval  Reserve  was  drafted  into 
the  Army  and  was  thereafter,  upon  the  I'equest  of  The  Adjutant  General  of 
the  Army,  discharged  from  the  Navy,  the  only  method  by  which  he  could  be 
given  his  former  status  in  the  Navy  would  be  to  discharge  him  from  the  Army, 
induct  him  again  into  the  service,  and  allot  him  to  the  Navy  under  section  4,  act 
of  Aug.  31,  1918.     (40  Stat.  955,  956.)    ' 

327.3. 

War  Department,  J.  A.  G.  O.,  November  1,  1918. — To  The  Adjutant  General. 

1.  One  M.,  after  having  enlisted  in  the  United  States  Naval  Reserve  on  July 
25,  1918,  was  drafted  into  the  Army,  and  was  thereafter  discharged  from  the 
Navy  upon  request  of  The  Adjutant  General  of  the  Army.  It  appears  that  his 
enlistment  In  the  United  States  Naval  Reserve  was  regular  and  in  accordance 
with  Selective  Service  Regulations,  first  edition,  then  in  effect.  Inquiry  is  now 
made  in  behalf  of  the  Secretary  of  the  Navy  whether  tills  man  can  be  permitted 
to  serve  in  the  Navy,  as  he  prefers  to  do. 

2.  Inasmuch  as  this  man  has  been  regularly  drafted  into  the  Army  and  dis- 
charged from  the  Navy,  there  is  no  method  provided  for  transferring  him  to  the 
Navy.  Voluntary  enlistment  in  the  Navy  Is  no  longer  permitted.  CJonse- 
quently  the  only  method  known  to  this  oflice  by  which  the  desired  result  can 
be  accomplished  is  by  discharging  this  man  from  the  Army,  inducting  him 
again  into  the  service,  and  having  him  immediately  allotted  to  the  Navy  under 
the  provisions  of  section  4,  act  of  Aug.  31,  1918.     (40  Stat.  955,  956.) 


SOLDIERS :  Propriety  of  Detail  as  Waiter  for  Officers'  Mess. 

Soldiers  may  not  be  detailed  as  servants  or  waiters  for  an  officers*  mess. 
(R.  S.,  sec.  1232;  Williams  v.  United  States,  44  Ct.  Cls.  175.) 

220.6. 

War  Department,  J.  A.  G.  O.,  November  1, 1918.— To  The  Adjutant  General. 

1.  The  question  presented  is  whether  limited-senice  enlisted  men  may  be 
detailed  as  waiters  for  ofl^icers*  messes. 

2.  The  question  is  answered  in  the  negative.  Officers'  messes  are  private  con- 
cerns, and  enlisted  men  may  not  be  detailed  to  act  as  sers-ants  in  private 
messes.     (R.  S.,  sec.  1232;  Williams  v.  United  States,  44  Ct.  Cls.  175.) 


APPROPRIATIONS:  Telephone  Service;  Toluntary  Pairiotlo  Assoeialfon* 

The  Military  Training  Camp  Association,  Chicago,  111.,  being  a  voluntary 
patriotic  association  and  not  an  official  agency  or  adjunct  of  the  Army  within 
the  purview  of  the  appropriation  act  of  July  9,  1918  (40  Stat  845,  847),  pro- 
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Tiding  for  telephone  service  "  at  or  connecting  any  post,  camp,  cantonment, 
depot,  arsenal,  headquarters,  hospital,  aviation  station,  or  other  office  or  sta- 
tion of  the  Army,"  there  Is  no  authority  for  the  expenditure  of  public  funds  for 
the  furnishing  of  telephone  service  to  such  association. 

483.2.  November  2,  1918. 


COMPENSATION:  Death  of  Soldier  on  Indefinite  Furlough. 

A  soldier,  while  on  an  indefinite  furlough  granted  to  allow  him  to  engage 
In  an  occupation  essential  to  the  prosecution  of  the  war,  under  authority  of 
the  act  of  March  16,  1918  (40  Stat.  450),  and  a  memorandum  from  the  Chief 
of  Staff  dated  May  13,  1918,  directing  that  such  furloughs  should  be  without 
pay  or  allowances,  died  of  pneumonia.  He  had  lost  his  duty  status,  as  regards 
receiving  benefits  from  his  connection  with  the  Army  (Ops.  J.  A.  G.,  Sept.  2B, 
1918,  antCy  p.  €03),  and  his  mother  is  not  entitled  to  compensation  for  his  death. 

220.7. 

War  Department,  J.  A.  G.  O.,  November  2,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  the  exact  military  status  of 
G.,  Company  A,  Fifteenth  Battalion,  United  States  Guards,  National  Army,  Fort 
Niagara,  N.  Y.  The  records  show  that  this  soldier  was  enlisted  May  27,  1918, 
and  was  assigned  to  Company  17,  Fifth  Battalion,  One  hundred  and  fifty-third 
Depot  Brigade;  that  he  was  transferre<l  to  Company  A,  Fifteenth  Battalion, 
United  States  Guards,  Fort  Niagara,  N.  Y. ;  that  he  was  indefinitely  furloughed 
to  enable  him  to  accept  employment  with  the  Standard  Process  Steel  Corpora- 
tion, Phillipsburg,  N.  J.,  and  that  he  died  September  24,  1918,  of  pneumonia. 
Inasmuch  as  the  matter  in  issue  is  the  right  of  the  deceased  soldier's  mother 
to  receive  compensation  under  Article  III,  war  risk  insurance  act,  October  6, 
1917  (40  Stat.  398),  it  is  assumed  that  the  precise  questions  upon  which  an 
opinion  is  desired  are:  (a)  Whether  the  deceased  soldier  was  in  active  service 
at  the  time  of  his  death,  and  if  so,  (6)  whether  he  died  as  a  result  of  disease 
contracted  in  the  line  of  duty. 

2.  The  act  of  March  16,  1918,  (40  Stat.  450),  authorizes  the  Secretary  of  War 
to  grant  furloughs  to  enlisted  -men  of  the  Army  to  i)ermlt  said  enlisted  men  "  to 
engage  in  civil  occupations  and  pursuits."  A  memorandum  on  the  subject  from 
the  Chief  of  Staff  dated  May  13,  1918,  directed  that,  on  certain  conditions, 
furloughs  of  indefinite  duration,  without  pay  or  allowances,  would  be  granted 
to  enlisted  men  "  for  the  purpose  of  engaging  in  industries  essential  to  the  prose- 
cution of  war."  The  soldier  herein  named  was  furloughed  under  the  authority 
of  the  above  act  and  In  accordance  with  the  memorandum  of  the  Chief  of  Staff. 
This  office  has  heretofore  held  that  a  soldier  on  an  indefinite  furlough  as  provided 
by  the  memorandum  of  the  Chief  of  Staff  "  is  upon  an  entirely  different  status* 
from  a  soldier  furloughed  for  a  brief,  definite  period.  The  latter  is  but  tempo- 
rarily away  from  his  organization.  The  former  Is  in  reality  returned  to  civil 
life.  A  soldier  on  indefinite  furlough  has  for  the  time  being  lost  a  duty  status 
for  the  puiT)ose  of  I'eceiving  any  benefits  from  lils  connection  with  the  Army." 
(Ops.  J.  A.  G.,  Sept.  23,  1918,  ante  p.  803.)  It  is  the  opinion  of  this  office  that 
the  above-named  soldier  was  not  in  active  service  at  ttie  time  of  his  death. 
The  first  question  being  thus  answered,  it  is  unnecessary  to  consider  the  second 
question  as  to  line  of  duty. 


CONTRACTS:  Cost  Plus;  Accident  to  Employee  as  an  Element  of  Cost. 

A  contractor  is  not  entltleed  to  have  included  as  an  element  of  cost  in  its 
cost  plus  contract  with  the  Government  the  amount  of  an  award  of  a  State 
industrial  accident  board  for  the  death  of  one  of  its  employees  where  such 
death  was  proximately  caused  by  the  negligence  of  the  contractor. 

248.5. 

War  Department,  J.  A.  G.  O.,  November  2,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requested  upon  the  claim  of  the  Artillery  Fuse 
Co.  of  Wilmington,  Del.,  to  have  included,  as  an  element  of  cost,  the  amount 
of  the  award  of  the  industrial  accident  board  of  the  State  of  Delaware,  for 
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the  death  of  one  of  its  employees,  who  came  to  his  death  in  an  accident  In 
its  factory  at  Wilmington  while  he  was  engaged  in  woi^  upon  a  **  cost-plus  *" 
contract  with  the  United  States. 

2.  The  facts,  as  stated  in  the  papers,  are  that  the  employee  was  injured,  and 
died  two  days  thereafter  '*  while  cleaning  up  and  making  serviceable  a  nxuxiber 
of  shells  which  were  the  property  of  the  United  States  and  had  been  prevloasly 
fired  at  Sandy  Hook  Proving  Ground  in  a  test  of  fuses.  These  shells,  tbe  only 
ones  of  this  particular  type  In  the  United  States  at  the  time,  were  needed  by 
Lieut.  Sutton  *  •  •  for  testing  out  some  new  fuses  being  developed  by 
the  Artillery  Fuse  Co.,  the  fuses  being  the  regular  product  of  the  company.* 
It  is  claimed  that  one  of  these  shells  was  returned  from  the  proving  ground 
loaded;  a  portion  of  the  detonator  was  left  inside  a  container,  which  fuse 
exploded  while  being  worked  upon  by  the  employee  of  the  company. 

3.  The  shells  were  delivered  by  the  United  States  into  the  possession  of  the 
ccHnpany  to  have  work  performed  upon  them.  From  the  nature  of  a  sbell,  and 
the  nature  of  the  business  of  the  company,  it  was  known  to  the  company  that 
a  shell  was  a  dangerous  thing  if  loaded,  or  if  It  bad  a  detonator  left  In  a  con- 
tainer ;  yet  the  papers  do  not  show  that  It  made  any  examination  of  the  shell 
tliat  exploded  to  discover  whether  it  was  loaded  or  had  a  detonator  in  a  con- 
tainer before  beginning  work  upon  it,  or  even  made  rules  for  the  guidance  of 
its  employees  requiring  such  an  examination.  Such  failure  of  ex4mfnation, 
which  was  want  of  due  care  by  the  company,  was  negligence  and  the  proxi- 
mate cause  of  the  Injury  and  death  of  the  employee. 

4.  In  the  opinion  of  this  office,  as  the  injury  and  death  of  the  employee  wss 
brought  about  by  negligence  on  the  part  of  the  company,  it  is  not  entitled  to 
have  included,  as  an  element  of  cost  in  its  "cost-plus**  contract  with  the 
United  States,  the  amount  of  the  award  made  on  account  of  his  death  by  the 
industrial  accident  board  of  the  State  of  Delaware. 


CONTRACTS:  M^iith  to  Month  Agreement  with  Foreign  Ckuemmemt  f«r 
Personal  Senriees  of  Expert  not  a  Contract  in  Excess  of  (oCKK 

An  expert  in  the  employ  of  the  British  War  Mission  was  assigned  to  the 
Ordnance  Department  for  such  a  period  as  might  be  necessary  for  the  inspec- 
tion of  ordnance  at  a  certain  private  plant,  after  which  time  he  was  to  return  to 
the  ofllce  of  the  British  War  Mission.    There  was  no  agreement  between  the 
parties  for  any  specific  length  of  time  for  which  such  services  were  required. 
The  mentioning  of  $2,000  as  the  annual  rate  at  which  monthly  payments  should 
be  computed,  contract  to  be  terminated  at  the  option  of  the  Ordnance  Depart- 
ment, does  not  constitute  a  contract  for  personal  services  in  excess  of  $500  re- 
quiring formal  contract  as  provided  in  paragraph  178,  Greneral  Orders,  No.  7, 
Ordnance  Department,  1917.     Such  a  contract  must  be  regarded  as  between 
the  Oi-dnance  Department  and  the  British  War  Mission,  and  under  paragraph 
277,  General  Orders,  No.  7,  Ordnance  Department,  1917,  providing  that  claims 
due  from  the  United  States  shall  be  paid  only  to  the  person  to  whom  the  money 
is  due,  payment  for  the  services  rendered  should  be  made  to  the  British  War 
Mission. 

248.2. 

War  Department,  J.  A.  G.  O.,  November  2, 1918.— To  The  Adjutant  General. 

1.  These  papers  are  forwarded  to  this  office  for  its  opinion  upon  the  following 
questions : 

First.  From  all  the  facts  stated,  whether  or  not  the  contract  could  actually  be 
considered  as  being  between  the  Ordnance  Department  and  the  British  War  Mis- 
sion, or  whether  the  contract  is  with  Mr.  C.  personally,  thereby  necessi- 
tating that  the  checlt  be  made  payable  to  his  order,  paragraph  227,  General 
Orders,  No.  7,  Ordnance  Department,  1917,  providing  that  claims  due  from  the 
United  States  shall  be  paid  only  to  the  person  to  whom  the  money  is  due. 

Second.  Would  the  fact  that  $2,000  is  mentioned  as  the  annual  rate  upon 
which  monthly  payments  should  be  computed,  and  when  the  contract  may  be 
terminated  at  the  option  of  the  Ordnance  Department,  constitute  a  contract  for 
personal  services  In  excess  of  $500,  requiring  formal  contract  as  provided  in 
paragraph  178,  General  Orders.  No.  7,  Ordnance  Departmoit,  1917. 

2.  The  facts  are  that  the  Ordnance  Department,  being  in  need  of  an  inspector 
of  ordnance  at  the  plant  of  the  American  Steam  Gauge  &  Yalve  Co.,  and  being 
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advised  that  the  British  War  Mission  had  a  Mr.  G.  in  its  employ  who  had 
the  expert  knowledge  and  qualifications  required,  wrote  the  British  War  Mission, 
by  its  letter  dated  July  24,  1918,  and  requested  it  to  assign  Mr.  0.  to  the 
Ordnance  Department  ^  *  *  for  such  time  as  it  may  be  necessary  to 
retain  his  services  *  *  *.  The  remuneration  for  sach  services  shall  be  at  the 
rate  of  $2,000  per  annum.** 

The  British  Wai*  Mission^  by  its  in^)ection  division  at  Boston,  formally  ac- 
cepted this  request  of  the  Ordnance  Department  for  the  services  of  its  Mr. 
O.  by  letter  dated  July  31,  in  which  it  said:  "It  is  agreed  that  Mr.  G.  i& 
assigned  to  the  Ordnance  Department  for  such  a  period  as  It  may  be  necessary 
to  retain  his  services,  at  which  time  he  is  to  divert  to  this  office."  . 

3.  It  is  obvious  that  the  only  meeting  of  minds  of  the  parties  to  this  agreement 
was  that  the  British  War  Mission  was  to  permit  its  Mr.  G.  to  inspect  for 
the  Ordnance  Department  for  such  time  as  the  Ordnance  Department  might 
require  his  services,  after  which  time  Mr.  G.  was  to  return  to  the  British 
War  Mission. 

It  is  apparent  from  the  facts  herein  that  the  Britijsh  War  Mission  did  not 
agree  to  allow  Its  Mr.  G.  to  work  for  the  Ordnance  Department  for  any 
specific  length  of  time,  nor  did  the  Ordnance  Departm^it  mention  any  specific 
length  of  time  that  Mr.  G.*s  services  would  be  required. 

The  answer  to  the  first  question,  therefore,  is  that  the  contract  was  between  the 
Ordnance  Department  and  the  British  War  Mission,  consequently  drawing  the 
pay  checks  for  the  services  of  its  Mr.  G.  to  the  British  War  Mission  in 
no  way  violates  paragraph  277  of  said  general  orders. 

The  answer  to  the  second  question,  tlierefore,  Is  that  the  mentioning  of  $2,000 
as  the  annual  rate  at  which  monthly  payments  should  be  computed,  contract  to 
be  terminated  at  the  option  of  the  Ordnance  Department,  does  not  constitute  a 
contract  for  personal  services  in  excess  of  $500,  requiring  formal  contract,  as 
provided  in  paragraph  178  of  said  general  orders. 

4.  It  is  the  opinion  of  this  ofiice  that  the  checks  should  be  drawn  to  the 
British  War  Mission  for  the  services  rendered  by  Its  Mr.  C.  to  the  Ordnance 
Department 


DESEBTION:  Snieide  of  Arrested  Deserter  Before  Delivery;  No  Reward. 

A  soldier  was  apprehended  by  the  claimant,  and  w^hile  under  arrest  and 
being  conducted  to  a  military  camp  In  pursuance  of  directions  from  a  local  draft 
board,  committed  suicide.  Paragraph  121,  Army  Regulations,  requires  that  a 
deserter  be  delivered  to  a  military  post  before  a  reward  is  payable.  No  reward 
may  be  paid  claimant  In  this  case,  nor  may  he  be  reimbursed  for  his  actual 
exi^enses,  except  the  reasonable  and  necessary  expenses  which  he  incurred  when 
he  handed  over  the  body  to  the  undertaker  at  request  of  the  military  authorities. 

251. 

War  Department,  J.  A.  G.  O.,  November  2,  1918. — ^To  the  Camp  Judge  Advo- 
cate, Gamp  ItfcArthur,  Tex. 

1.  You  inquire  whether  tlie  usual  reward  of  $50  or  reimbursement  of  ex- 
penses can  legally  bo  paid  to  K.  for  his  services  In  apprehending  a  deserter 
named  A.  This  soldier,  it  appears,  while  under  arrest  by  K.,  and  being  con- 
ducted to  a  military  camp  in  pursuance  of  directions  firom  a  local  draft  board, 
committed  suicide.  K.  thereupon  notified  the  commanding  officer  at  Camp  Mc- 
Arthur,  Tex.,  where  he  was  to  deliver  the  piisoner,  and  was  Instructed  to  turn 
the  body  over  to  an  undertaker,  which  he  did. 

2.  The  appropriation  statute  (40  Stat.  845,  858)  requires,  as  a  condition  to 
the  payment  of  a  reward,  "the  apprehension,  securing  and  delivering  of  de- 
serters.** Paragraph  121,  Army  Regulations,  also,  in  pui'suance  of  this  statute, 
requires  that  the  deserter  be  delivered  at  a  military  post.  Where  there  Is  no 
delivery  of  the  deserter  there  can  not,  therefore,  be  any  payment  of  a  reward, 
and,  in  the  opinion  of  this  office,  no  reward  can  be  paid  In  the  present  case, 
nor  can  any  reimbursement  for  actual  expenses  be  made  to  K.,  except  in  con- 
nection with  that  part  of  his  services  rendered  at  the  request  of  the  military 
authorities  when  he  was  instructed  to  turn  the  body  over  to  nn  undertaker. 
His  reasonable  and  necessary  expenses  in  connection  with  this  latter  service 
may,  in  tb»  oplnUm  of  this  office,  be  paid. 
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PAY   AND  ALLOWANCES:  Conseientioas   Objeetors;  Agricultural    Fur^ 
longbs;  AllotmentB. 

Conscientious  objectors  furloughed  for  agricultural  purposes  occupj"  a  no-pay 
status,  so  that  in  their  cases  no  allowance  or  allotment  can  bo  made  under  the 
war  risk  insurance  act  of  October  6,  1917  (40  Stat.  398).  The  letter  of  In- 
struction from  The  Adjutant  General  of  June  10,  1918,  referring  to  Clenenil 
Orders,  No.  31,  War  Department,  1918,  is  not  sufficient  in  cases  of  sucli  furloughs 
to  authorize  continuance  of  allotments  in  effect  April  2,  1918. 

243. 

War  Department,  J.  A.  G.  0.,  November  2,  1918.— To  The  Adjutant  General 

1.  Inquiry  is  made  whether  conscientious  objectors  furloughed  for  agricul- 
tural purposes  have  the  privilege  of  making  allotments  and  securing  allowances. 

2.  The  inquiry  is  answered  in  the  negative.  The  various  instructions  deal- 
ing with  the  furloughing  of  cpnsclentious  objectors  specfically  provide  tliat  the 
furlough  shall  be  without  pay.  Where  a  person  is  in  a  no-pay  status,  he  hag 
nothing  to  allot;  and  where  ho  has  nothing  to  allot,  no  allowance,  under  the 
war  risk  insurance  act  October  0,  1917  (40  Stat.  898),  can  be  mada  The 
reference  to  General  Orders,  No.  31,  War  Department,  1918,  contained  In  the 
letter  of  Instruction  from  The  Adjutant  General  of  June  10,  1918,  is  not  suffi- 
cient to  authorize  the  continuance  of  allotments  in  effect  April  2,  1918,  In  the 
cases  of  conscientious  objectors  furloughed  for  agricultural  work. 


SCLDIEBS:  Study  Under  Private  Auspices  with  Military  SiiperrisioiL 

Enlisted  men  may  not  lawfully  be  detailed  to  civilian  service  (Ops.  J.  A,  G. 
220.6,  Oct.  21,  1918),  but  enlisted  men  who  are  students  at  a  school  for 
photography  may  work  in  a  laboratory  not  operated  by  the  Army,  provided 
that  such  work  is  a  proper  part  of  the  course  of  instruction  of  the  enlisted  men 
for  military  duties,  and  provided  they  are  under  military  control  and  super- 
vision during  such  work.  Under  such  circumstances,  students  in  the  Signal 
Corps  school  may  work  in  a  laboratory  of  the  (3ommittee  on  Public  Informa- 
tion on  stereopticon  slides  to  be  used  by  the  committee. 

220.6. 

War  Department,  J.  A.  G.  O.,  November  2,  1918. — To  The  Adjutant  General. 

1.  The  Chief  Signal  Officer  asks  authority  to  detail  between  20  and  30  en- 
listed men,  students  in  the  school  for  the  signal  corps  at  Columbia  University, 
New  York  City,  to  work  in  a  laboratory  operated  by  the  Committee  on  Public 
Information  wherein  are  produced  motion  pictures  and  lantern  slides.  It  is 
purposed  to  make  work  in  this  laboratory  a  part  of  the  instruction  in  the  signal 
corps  school  of  photography  of  Columbia  University  and  to  detail  the  enlisted 
men  in  question  for  brief  periods,  assigning  a  certain  number  of  new  men  each 
week.  The  motion  pictures  and  lantern  slides  produced  in  the  laboratory  will 
belong  to  the  Committee  on  Public  Information  and  will  be  used  by  that  com- 
mittee for  propaganda  purposes.  It  Is  Inquired  whether  such  detail  may  be 
lawfully  made. 

2.  The  Inquiry  Is  answered  in  the  affirmative.  Enlisted  men  mav  not  be 
legally  detailed  to  civilian  service  (Ops.  J.  A.  G.  220.6,  Oct.  21,  1918).  Bat 
there  can  be  no  objection  to  having  enlisted  men,  who  are  students  at  a  school 
for  photography,  take,  as  a  part  of  the  practical  instnictlon  in  that  school,  work 
in  a  laboratory  not  operated  by  the  Army,  provided  that  such  work  is  a  proper 
part  of  the  course  of  instruction  or  training  of  such  enlisted  men  for  the  per- 
formance of  their  military  duties,  and  provided  that  they  are  under  military 
supervision  and  control  during  the  period  of  their  work  in  such  laboratory. 


CLAIMS:  False  Pay  Touchers;  Acceptance  of  Pay  After  Discharge. 

An  officer,  who  was  about  to  embark  for  service  overseas,  submitted  to  the 
quartermaster  vouchers  in  advance  of  service,  under  the  provisions  of  A.  R.  1259, 
requesting  that  his  pay  be  deposited  from  month  to  month  to  his  credit  with  « 
trust  company.  He  was  later  discharged  from  the  service,  but  failed  to  notify 
the  quartermaster  of  his  discharge.    He  allowed  further  payments  to  be  rand^r 
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drawing  part  of  such  excess  payments  from  the  trust  company  and  refusing  to 
make  refund.  The  officer  violated  section  35,  act  of  March  4,  1009  (35  Stat. 
1088,  1095),  amending  Revised  Statutes,  section  5438,  and  it  is  rocommeiu\pd 
thiit  he  be  prosecuted  through  the  Department  of  Justice. 

241.2. 

War  Department,  J.  A.  G.  O.,  November  4,  1918.— To  Tlie  Adjutant  General. 

1.  Tliere  have  been  submitted  to  this  office,  for  an  expression  of  opinion, 
I)aper8  from  the  Quartermaster's  Department  relating  to  tlie  alleged  crlnilntil 
conduct  of  D.,  late  flrat  lieutenant,  Medical  Reserve  Corps.  The  papers  In  ref- 
erence indicate  that,  prior  to  September  1, 1917,  First  Lieut.  D.,  Medical  Officers* 
lleserve  Corps,  who  was  then  about  to  embdrk  for  service  with  the  American 
Kxpeditlonary  Forces  in  France,  submitted  to  the  quartermaster  pay  vouchers 
for  the  months  of  August,  September,  October,  November,  and  December,  1917 ; 
January,  February,  March,  April,  May,  June,  and  July,  1918,  under  the  provi- 
sions of  Army  Regulations  1259 ;  the  puriwse  being  that  as  each  monthly  pay- 
ment fell  due  it  should  be  deposited  to  D.'s  credit  with  the  Washington  Loan  & 
Trust  Co.,  Washington,  D.  C.  This  officer  was  returned  to  the  United  States 
and  discharged  from  the  service  on  December  8,  1917,  but  failed,  however,  to 
notify  the  quartermaster  and  permitted  pay  to  be  deposited  to  his  credit  for  the 
months  of  December,  1917 ;  January  and  February,  1918.  Later,  a  demand  was 
made  upon  him  to  refund  this  money,  but  he  neglected  and  refused  to  do  so, 
whereupon  the  matter  was  taken  up  with  .the  United  States  district  attorney, 
who  instituted  proceedings  and  recovered  f385.50,  the  amount  standing  to  D.'s 
credit  with  the  Washington  Loan  &  Trust  Co.  After  the  payment  to  the  Treas- 
ury of  the  proceeds  recovered  by  this  action,  there  was  still  a  balance  due  the 
United  States  from  D.  of  $169.63,  which  he  has  neglected  and  refused  to  pay. 

2.  In  the  opinion  of  this  office  D.  is  guilty,  under  section  35,  act  of  March  4, 
1909  (35  Stat.  1088,  1095),  amending  Revised  Statutes,  section  5438,  of  present- 
ing a  false  claim  against  the  Government.  The  portions  of  said  act  pertinent 
to  the  case  are  as  follows : 

"  Whoever  ♦  ♦  *  shall  present,  or  cause  to  be  presented  for  payment  by 
any  •  *  ♦  officer  in  the  »  *  *  military  *  •  *  service  of  the  United 
States,  any  claim  upon  *  *  ♦  the  Government  of  the  United  States  ♦  •  * 
knowing  such  claim  to  be  *  *  *  fraudulent,  or  *  ♦  •  shall  ♦  ♦  ♦  use 
or  canse  to  be  ♦  *  •  used  any  false  ♦  •  •  any  false  voucher  *  ♦  ♦ 
shall  be  fined." 

It  is  recommended,  therefore,  that  the  draft  of  a  letter  accompanying  thin 
Indorsement,  when  signed  by  the  Secretary  of  War,  be  transmitted  to  the  Attor- 
ney General,  together  with  the  files  in  the  case  for  such  action  as  he  may  deem 
appropriate. 


COMPENSATION:  Line  of  Duty. 

A  disability  caused  by  the  act  of  a  solder  in  jumping  from  a  private  auto- 
mobile, which  had  picked  him  up  as  he  was  going  from  his  armory  to  lunch, 
before  it  had  come  to  a  full  stop,  was  incurred  in  line  of  duty,  and  the  con- 
duct of  the  soldier,  though  careless,  did  not  amount  to  willful  misconduct. 

220.4. 

War  Department,  J.  A.  G.  O.,  November  4,  1918.— To  The  Adjutant  General. 

1.  The  preceding  indorsement  requests  expression  of  opinion  whether  the 
disability  of  Pvt.  C,  of  Company  A,  Second  Pioneer  Infantry,  formerly  of 
Company  I,  Twenty-third  Infantry,  New  York  National  Guard,  should  be  re- 
garded as  having  been  incurred  in  line  of  duty.  From  the  papers  in  reference, 
which  do  not  include  the  oiiginal  records  of  the  command,  it  appears  that  on 
August  14,  1917,  Pvt.  C,  with  other  recruits,  was  dismissed  from  the  armory 
after  the  noon  meal,  with  orders  to  report  back  at  1.30  p.  m.  Automobiles 
passing  were  in  the  habit  of  giving  the  soldiers  a  lift.  Pvt.  C.  rode  to  his 
destination  in  an  automobile  upon  invitation  and  alighted  without  waiting 
for  the  automobile  to  come  to  a  full  stop.  He  was  thrown  on  the  slippery 
pavement,  and  the  automobile  ran  over  his  leg,  causing  the  disability  which 
prompts  the  inquiry. 

2.  While  the  conduct  of  the  soldier  may  be  regarded  as  careless,  It  does  not 
amount  to  willful  misconduct.  The  disability  of  Pvt.  C.  should  be  regarded  as 
having  been  incurred  in  line  of  dutj'. 
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ENUSTMSNT :  A  Contraet;  Offer  amd  Aeeej^UiiAe;  Age  Unit* 

A  man  is  stated  to  have  been  "  authorized  for  enUstment  '*  in.  tbe^  service  of 
the  United  States  on  September  30,  1D18.  His  enlistment  papers  were  lost  in 
the  mail,  and  he  did  not  rei)ort  again  until  three  days  after  his  fifty-sixth  birth- 
da  v.  Enlistment  Is  a  contract  to  serve  the  Government  in  the  Army  or  Navy. 
{In  re  Qrimley,  137  U.  S.  147.  151;  Coe  v.  United  States,  44  Ct  Cls.  419;  In  re 
MorrUaeVy  137  U.  S.  157.)  Any  act  or  acts  indicating  an  undertaking  on  the 
part  of  a  person  legally  competent  imder  existing  law  and  an  acceptance  on  the 
part  of  the  Government  may  ordinarily  be  regarded  as  legal  evidence  of  a  con- 
tract of  enlistment  between  the  parties  and  as  equivalent  to  a  formal  agree- 
ment where  no  such  agreement  Ua^  been  had  (Dig.  Ops.  J.  A.  O.,  1912,  note, 
p.  602).  It  Is  not  essential  to  take  an  oath,  as  prescribed  by  the  second  article 
of  war,  although  it  is  an  almost  invariable  part  of  a  regular  formal  enlii?t- 
ment  (30  R.  313;  C.  12140).  Under  sptn-lnl  circumstances  delayed  actual  ac- 
ceptance may  be  treated  as  relating  back  to  an  tarller  date.  If  the  contract 
in  this  case  was  made  prior  to  the  time  when  the  api:)Ucant  became  56  years 
of  age,  the  loss  of  the  papers  would  be  Immaterial,  but  if  the  contract  was  not 
made  before  he  passed  the  limit  he  did  not  become  a  soldier. 

342.' 

War  Department,  J.  A.  G.  C,  November  4.  1918.— To  The  Adjutant  Genenil. 

The  Adjutant  General,  in  the  preceding  indorsement,  sul^mlts  for  i-eiiiark  the 
subject  matter  of  the  following  telegram,  ifnder  date  of  October  28,  1918 : 

"  Request  authority  to  enlist  N.,  who  was  authorized  for  enlistment.  Quarter- 
master Corps  September  30,  whose  papers  were  lost  in  mail,  and  novr  reports 
three  days  after  fifty-sixth  birthday." 

Exactly  what  is  Ijitended  to  be  conveyed  by  the  phrase  "  who  was  author- 
ized for  enlistment,  (Quartermaster  Corps,"  is  by  no  means  clear.  Moreover, 
the  nature  and  character  of  the  '*  papers  •  •  •  lost  in  mail "  Is  equally 
iiuleflnite  and  uncertain. 

The  law  upon  the  subject  of  enlistment  treats  it  as  a  contract  to  serve  the 
Government  in  the  Army  or  Navy.    {In  re  Grimley,  137  U.  S.  151 ;  Coe  v.  United 
Staten,  44  Ct.  Cls.  419;  In  re  Morrissey,  137  U.  S.  157.)     Any  act  or  acts  in- 
dicating an  imdertaking  on  the  part  of  a  person  legally  competent  to  render 
military  service  to  the  United  States  for  the  term  required  by  existing  law 
and  an  acceptance  on  the  part  of  the  Government  may  oi"dinarily  be  regarded 
as  legal  evidence  of  a  contract  of  enlistment  betw^een  the  parties  and  as  equiva- 
lent to  a  formal  agreement  where  no  such  agreement  has  been  had   (Dig.  Ops. 
J.  A.  G.,  1912,  note  p.  602).    The  taking  of  the  oath  prescribed  by  the  second 
article  of  war  is  not  essential,  although  an  almost  invariable  part  of  a  regular 
formal  enlistment  (30  R,  313,  May,  1870;  C.  12140).    On  the  other  hand,  it  is  es- 
sential that  there  should  be,  on  the  part  of  the  Government,  an  acceptan<?e ;  and 
in  cases  of  reenlistment  within  the  prescribed  limit  of  time,  where  acceptance 
has  been  delayed  without  fault  on  the  part  of  the  applicant,  such  acceptaJice 
has  been  related  back  to  the  date  of  acceptance;  but  this  is  with  the  object  of 
avoiding  the  interruption  of  continuous  service  of  the  soldier  (Dig.  Ops.  J.  A-  G., 
1912,  p.  604).    The  exception  tends  to  emphasize  the  necessity  of  such  accept- 
ance in  enlistments  generally. 

If  "  authorized  for  enlistment "  is  designed  to  mean  acceptance  on  the  part 
of  the  Government,  and  if  the  papers  "  lost  in  mail "  contain  an  application 
for  enlistment  or  its  equivalent,  the  contract  has  been  made.  And  if  made  prior 
to  the  time  when  the  applicant  became^  56  years  of  age,  the  fact  that  the  papers 
were  lost  Is  ImmateriaL  In  default  of  such  contract,  N.  can  not  become  lUi 
enlisted  man  in  a  staff  corps,  for  he  is  beyond  the  age  Umlt. 


OFFICERS:  Eligibility  t%  Hold  Offlee  of  Notary  Public;  Fees.  ^ 

An  officer  of  any  component  of  the  United  States  Army,  except  an  officer  of 
tlie  Regular  Army  on  the  active  list.  Revised  Statutes,  section  1222,  may  b« 
commissioned  a  notary  public  for  the  District  of  Columbia  b>  complying  witli 
the  provisions  of  sections  558,  559,  District  of  Columbia  Code,  but  *  no  fee 
should  be  charged  while  he  is  an  officer. 
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210.4. 

November  4,  191S. 

From :  The  Office  of  the  Judge  Advocate  General. 

To:  The  Commanding  Officer,  Waiter  Reed  General  Hospital,  Takoma  Park, 

I).  C. 
Subject:  Commissioning  of  a  notary  public. 

1.  In  response  to  your  communication  of  October  31,  1918,  you  are  advised 
a.s  follows:  An  officer  of  the  Regular  Army  on  tlie  active  list  is  Ineligible  to 
bold  any  civil  office,  including  that  of  notary  public  In  the  District  of  Cohimbia. 
(H.  S.  sec.  1222.)  An  officer  of  any  other  component  of  the  United  Stat(^ 
Army  is  not  ineligible  to  hold  the  office  of  notary  public  in  the  District  of 
Columbia.  When  so  appointed  and  acting,  he  should  charge  no  fees  for  any 
notarial  work  which  he  may  perform  while  an  officer  of  the  Army.  Any 
lierson  desiring  to  be  commissioned  a  notary  public  for  the  District  of  Columbia 
f^hould  procei»d  to  secure  his  appointment  under  sections  558,  559  of  the  District 
of  Columbia  Code. 


PAT  AND  ALLOWANCES:  Persons  Entitled;  Soldier  Awaiting  Result  of 
Clril  Trial. 

A  soldier  in  the  custody  of  the  civil  authorities  awaiting  trial  for  a  violation 
of  the  Mann  Act,  June  25,  1910  (36  Stat.  825),  is  still  a  soldier  in  the  military 
service  but  is  on  a  no-pay  status  until  the  result  of  the  trial  is  known  (A.  R. 
1371.  C.  A.  R.  No.  55,  Apr.  14,  1917). 

250.3. 

War  Department,  J.  A.  G.  O.,  November  4,  1918.— To  The  Adjutant  General. 

1.  The  qut»stion  presented  Is  as  to  the  status  of  Pvt.  Ak,  Company  G,  One 
hundred  and  forty-first  Infantry,  who  is  being  held  by  the  United  States 
marshal,  St.  Louis,  charged  with  a  violation  of  the  Mann  Act  of  June  25, 
1910  (^6  Stat.  825). 

2.  Army  Rej?ulations  1371,  Changes  Arn»y  Regulations  No.  55,  April  14,  1917, 
provides  that  officers  and  enlisted  men  under  arrest  and  confinement  by  the 
civil  authorities  shall  receive  no  pay  for  the  time  of  such  absence;  if  released 
without  trial  or  after  trial  and  acquittal,  their  right  to  pay  for  the  time  of 
such  absence  Is  restored.  A  soldier  awaiting  the  result  of  trial  is  not  to  be 
paid  before  the  result  is  known.  Pvt.  M.  Is, '  therefore,  still  a  soldier  in  the 
military  service  of  the  United  States,  but  in  a  no-pay  status. 


POBTO  RICO:  Status  of  Porto  Sieo  Regiment  of  Infantry;  War  Risk  In- 
snranee. 

The  Porto  Uico  Regiment  of  Infantry  is  a  component  part  of  the  Regular 
Army.  Enlisted  men  therein  are  in  the  active  military  service  of  the  United 
States  and  entitled  to  all  benefits  of  the  war  risk  insurance  act  (40  Stat.  398), 
and  its  amendments,  «t*pra,  pages  43S,  502,  609. 

822.8.  NovEMBEa  4,  1918. 


PRISONERS  OF  WAR:  Use  of  Labor  by  Prlrate  Coneern. 

A  private  lumber  mill  agre<»s  to  furnish  material  for  the  construction  of  bar- 
racks in  exchange  for  the  labor  of  50  German  prisoners  at  its  mill  for  90  days. 
The  proposal  can  not  be  accepted.  Paragraph  516.  A.  R.,  forbids  the  use  of 
the  labor  of  troops  to  enable  contractors  to  fulfill  contracts,  "except  in  cases 
of  manifest  necessity,"  and  the  Regulations  for  the  Employment  of  Prisoners 
of  War,  1918,  although  authorizing  the  use  of  labor  of  prisoners  of  war,  does 
so  upon  certain  conditions.  One  condition  is  that  they  shall  not  be  authorized 
to  work  for  private  persons  or  corporations  "except  upon  their  written  re- 
quest and  special  authorization  by  the  Secretary  of  War,"  paragraph  4,  and 
another,  paragraphs  7,  8,  is  as  follows :  "  When  the  work  is  done  for  the  Gov- 
ei'nment,  prisoners  will  be  paid  at  a  rate  according  to  the  work  executed; 
when  the  work  Ls  done  for  other  branches,  of  the  public  service  or  for  private 
persons,  the  conditions  of  and  the  compensations  for  such  work  will  be  set- 


948  OPINIONS  JUDGE  ADVOCATE  GENEKAIi  OF  ABMY. 

tied  in  agreement  between  the  represent.ntlves  of  said  branches  or  persons  and 
The  Adjutant  General  of  the  Army.  The  wages  of  the  prisoners  shall  gr> 
toward  Improving  their  position,  and  the  balance  shall  be  paid  them  on  their 
release,  after  deducting  the  cost  of  their  maintenance/* 

383.6. 

War  Departmea*,  J.  A.  G.  O.,  November  4,  1918.— To  the  Adjutant  General, 

1.  Opinion  has  been  requested  as  to  the  legality  of  an  exchange  of  the  lalwr 
of  German  prisoners  for  material  for  construction  of  barracks,  as  proposetl  in 
a  letter  of  October  22,  1918,  from  the  subdepot  quartermaster  at  Camp  I>evens, 
Ayer,  Mass.,  to  the  office  of  the  Quartermaster  General,  Washington,  I>.  C 

2.  The  letter  has  to  do  with  the  erection  of  proper  housing  facilities  for  the 
German  prisoners  and  guards  at  the  Camp  Devens  Quartermaster  Corps  farm, 
and  it  states  tliat  material  for  the  construction  of  barracks  can  be  furnished 
by  a  local  lumber  mill  in  exchange  for  tlie  labor  of  50  German  prisoners  at  the 
mill  for  approximately  90  days,  the  mill  being  located  conveniently  near  the 
camp.  Inclosed  with  the  letter  is  an  earlier  letter  from  the  same  officer  1  rear- 
ing on  the  same  subject.  The  attention  of  this  office  has  been  invited  to  Army 
Regulations  515. 

3.  Paragraph  515  A.  R.  regulates  tlie  making  of  contracts,  and  paragraph  olG 
provides  as  follows : 

"  The  labor  of  troops  or  Government  employees,  or  Government  means  of 
transportation,  will  not  be  used  to  enable  contractors  to  fulfill  contracts,  except 
in  cases  of  manifest  necessity,  and  then  only  on  the  written  authority  of  the 
proper  commander.  Full  deduction  will  be  made  for  Government  services 
wiien  rendered." 

The  spirit  of  these  Regulations  is  opposed  to  the  furnishing  of  war-prisoner 
labor  to  private  contractors  in  exchange  for  materials  where  there  is  no  clear 
showing  of  necessity  for  such  arrangement  and  where  the  labor  is  not  stipu- 
lated to  be  expended  on  the  particular  materials  to  be  furnished  to  the  Govern- 
ment and  where  exact  accounting  for  the  assistance  thus  to  be  rendered  by  the 
Government  is  not  provided  for. 

4.  The  Regulations  for  the  Employment  of  Prisoners  of  W^ar,  1918,  provide 
in  paragraph  4  that,  although  prisoners  of  war,  excepting  officers,  noncom- 
missioned officers,  etc..  may  be  required  to  work  for  the  public  service  and  may 
be  authorized  to  work  for  their  own  account,  they  may  not  be  authorized  to 
work  for  private  persons  or  corporations  except  upon  their  written  request  and 
special  authorization  by  the  Secretary  of  War.  Paragraphs  7  and  8  provide 
as  follows: 

'*  When  the  work  is  done  for  the  Government,  prisoners  will  be  paid  at  a  rate 
according  to  the  w^ork  executed;  when  the  work  is  done  for  other  branches 
of  the  public  service  or  for  private  persons,  the  conditions  of  and  the  compensa- 
tion for  such  w^ork  will  be  settled  In  agreement  between  representatives  of  said 
branches  or  persons  and  The  Adjutant  General  of  the  Army.  The  wages  of 
the  prisoners  shall  go  toward  improving  their  position,  and  the  balance  shall 
bo  paid  them  on  their  release,  after  deducting  the  cost  of  their  maintenance." 

These  Regulations  lay  down  conditions  which  are  apparently  not  con- 
templated in  the  proposal  under  discussion;  and  the  spirit  of  the  Regulations 
Is  clearly  opposed  to  any  arrangement  by  which  prisoners  shall  be  required 
to  work  for  a  private  lumber  mill  (a)  without  their  consent,  or  (6)  without 
an  agreement,  made  by  The  Adjutant  General  of  the  Army,  whereby  the  fair 
monetary  value  of  their  work  shall  be  returned  to  them  Individually  In  main- 
tenance and  Improvement  of  their  position,  during  their  captivity,  and  in  mone- 
tary balance  at  their  release. 

;■).  My  opinion  Is  that  the  proposed  exchange  of  war  prisoner  labor  for  mate- 
rial, as  outlined  in  the  above  letter,  is  illegal.  Whether  or  not  any  arrangement 
could  be  devised  to  accomplish  the  same  purposes  in  such  a  way  as  to  be  con- 
sistent with  existing  regulations,  I  am  not  in  a  position  to  say,  because  of  in- 
sufficient information  on  the  facts.  - 


SELECTITE  DRAFT  ACT:  ReenllBtment  in  Na?y  or  Marine  Corps. 

Under  section  3,  act  of  August  31,  1918  (40  Stat.  955,  956),  and  section  151 
(o)  Selective  Service  Regulations,  second  edition,  permitting  registrants  bal- 
ing previous  service  in  the  Navy  or  Marine  Corps  to  **  reenlist "  therein,  a  reg- 
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Istrant  who  has  previously  served  In  the  Navy,  may  not  enlist  In  the  Marine 
Corps,  and  vice  versa,  since  this  would  not  be  a  **  reenllstment,"  In  that  par- 
ticular branch  of  the  service  but  an  original  enlistment.  ■ 

342. .  NovEMBEB  4.  1918. 

[Memorandum  for  the  Secretary  of  War.] 

Subject :  Reenlistment  in  Navy  or  Marine  Corps. 

1.  Inquiry  is  made  on  behalf  of  the  Secretary  of  the  Navy  whether  the  pro- 
visions of  section  151  (a),  Selective  Service  Regulations,  second  edition,  pro- 
hibit the  reenlistment  of  an  honorably  discharged  enlisted  man  of  the  United 
States  Navy  in  the  United  States  Marine  Corps,  or  the  reenlistment  of  an 
honorably  discharged  enlisted  man  of  the  United  States  Marine  Corps  in  the 
United  States  Navy. 

2.  Reenlistment,  and  not  original  enlistment,  is  authorized  by  section  3, 
act  of  August  31,  1918  (40  Stat.  955,  956),  and  by  section  151  (a)  of  said  Regu- 
lations.   Such  reenlistment  must  of  necessity  be  founded  on  a  previous  enlist- 

•  ment.  Enlistment  In  the  Navy  after  enlistment  in  and  discharge  from  the 
Marine  Coips  can  not  be  called  reenlistment  in  the  Navy.  Experience  In  a 
particular  service  presumably  renders  a  man  of  most  value  to  that  service. 
Tlie  regulation  is  in  recognition  of  this  principle  and  must  be  construed  ac- 
cordingly. Permitting  a  former  enlisted  man  of  the  Navy  to  choose  whether 
he  shall  take  up  service  in  the  Navy  or  In  the  Marine  Corps  is  not  consistent 
with  the  purpose  of  the  Regulation.    The  inquiry  is  answered  in  the  affirmative. 


SOLDIERS:  Status  when  Drafted  from  National  Gaard;  Illness  Prevent- 
ing Actual  Duty. 

Members  of  a  National  Guard  organization  came  into  the  Federal  service  under 
the  draft  effective  August  5,  1917.  The  muster  roll  covering  this  organization 
shows  that  a  soldier  was*absent  without  leave,  sick  in  hospital  from  August  5, 
1917,  the  date  of  the  draft,  until  August  9,  1917,  when  he  was  discharged  upon 
surgeon's  certificate  of  disability.  Although  under  section  111,  national  de- 
fense act,  of  June  3,  1916  (39  Stat.  166,  211),  providing  "  all  persons  so  drafted 
shall,  from  the  date  of  their  draft,  stand  discharged  from  the  militia,  and  shall 
from  said  date  be  subject  to  such  laws  and  regulations  for  the  government  of  the 
Army  of  the  United  States  as  may  be  applicable  to  members  of  the  Volunteer 
Army,"  he  was  subject  to  the  laws  and  regulations  governing  the  Army  from  the 
date  of  the  draft,  yet,  in  so  far  as  the  application  of  the  pay  and  pension  laws 
are  concerned,  he  did  not  come  into  Federal  service,  since  he  never  placed  himself 
at  the  disposal  of  the  Government. 

220.4. 

War  Department,  J.  A.  G.  O.,  November  4, 1918. — To  The  Adjutant  General. 

1.  The  question  asked  by  the  Commissioner  of  Pensions,  October  18,  1918,  In 
the  case  of  R.,  Company  H,  Second  Infantry,  Florida  National  Guard,  Is :  What 
is  the  date  on  which  this  soldier  was  inducted  Into  the  United  States  military 
service  after  his  muster  out  on  March  17,  1917?  In  other  words,  the  opinion  of 
this  office  Is  desired  as  to  the  soldier's  status  on  and  after  August  5, 1917. 

2.  The  records  show  that  he  was  mustered  Into  the  Federal  service  July  2, 
1910,  and  mustered  out  March  17, 1917.  The  record  of  his  physical  examination 
prior  to  his  muster  out  March,  1917,  does  not  show  any  disability  or  Impairment 
of  health.  The  Initial  muster  roll,  dated  August  8,  1917,  after  the  draft  became 
effective,  August  5,  1917,  shows  him  absent  without  leave,  sick  in  hospital  at 
Tampa,  Fla.  The  August  31,  1917,  roll  shows  him  honorably  discharged  August 
0,  1917,  on  surgeon's  certificate  of  disability  at  Tampa,  Fla. ;  cause,  ascending 
paralysis.  Incurable.  It  shows  him  absent  without  leave,  sick  In  hospital,  from 
August  5  to  August  9,  1917. 

3.  Section  111,  national  defense  act  of  June  3,  1916  (39  Stat.  166,  211),  pro- 
vides : 

"All  persons  so  drafted  shall,  from  the  date  of  their  draft,  stand  discharged 
from  the  militia,  and  shall  from  said  date  be  subject  to  such  laws  and  regulations 
for  the  government  of  the  Army  of  the  United  States  as  may  be  applicable  to 
members  of  the  Volunteer  Army." 
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Thia  statute,  while  subjecting  the  member  of  the  National  Guard  drafted  for 
Federal  serTlce  to  the  laws  and  regulations  for  the  government  of  tlie  Army. 
does  not  bring  liim  into  the  service  for  the  purpose  of  pay  and  allowances  nntil 
he  places  himself  at  the  disposal  of  the  Government  for  service.  This  >va8  hold 
by  this  office  in  an  opinion  dated  February  15,  1918  (Ops.  J.  A.  G.  ante,  p.  104). 

"  The  fact  that  the  draft  intervened  does  not  affect  the  question,  since  tlio  pro- 
vision in  section  111,  national  defense  act,  supra,  res])ecting  the  pay  of  officers 
and  enlisteil  men  of  the  National  Guard  drafted  into  tlic  Federal  service,  relate^ 
only  to  the  pay  of  officers  and  enlisted  men  *  in  the  service  of  the  United  Stiites ' 
under  the  terms  of  that  «*ction.    This  Is  not  In  conflict  with  tlie  provisions  in 
the  same  section  that  persons  drafted  shall,  from  the  date  of  their  draft,  stand 
discharged  from  the  militia  and  '  shall  from  said  date  be  subject  to  such  laws 
and  regulations  for  the  government  of  the  Army  of  the  United  States  as  may  Ije 
applicable  to  members  of  the  A'olunteer  Army.'     While  all  members   of   tlie 
Nntional  Guard  drafted  for  Federal  service  are  subject  to  the  laws  and  regula- 
tions for  the  government  of  the  Army,  etc.,  from  the  date  of  the  draft,  they  are 
not  entitled  to  the  benefits  of  the  laws  pertaining  to  the  pay  of  the  Army  until 
they  place  themselves  at  the  disposal  of  the  Government  for  service.    There  is  a 
dllTerence  between  the  provisions  for  the  government  of  the  Army,  etc.,  aiHi  ■ 
those  provisions  for  the  pay  of  the  Army,  etc.     For  example,   section    101, 
national  defense  act,  svpra,  provides  that  the  National  Guard  when  called  as  such 
into  the  service  of  the  United  States  shall,  from  the  date  they  are  required  by 
the  terms  of  the  call  to  respond  thereto,  *  be  subject  to  the  laws  and  r^^iatlons 
governing  the  Regular  Army,'  etc.,  but,  as  Indicated  above,  their  rights  as  to 
pay  are  governed  by  the  prior  laws  pertaining  to  the  organized  mllltla."     (See 
23  (N»nip.  Dec.  36  and  646.) 

4.  In  the  opinion  of  this  office,  therefore,  the  soldier  did  not  come  Into  the 
service  under  tlie  draft  effective  August  5,  1917.  ' 

(Note.— See  Ops.  J.  A.  G.  ante,  p.  115,  Feb.  20,  1918.) 


CITIL  AUTHOBITIES:  Blirlit  to  Custody  of  Soldier  CoMTieted  of  CitU 
OffeMse. 

On  a  charge  of  intoxication  at  a  private  residence  a  soldier  was  cwivlcted 
and  sentenced  by  the  civil  authorities  to  serve  12  months  In  the  chain  gang. 
As  the  military  authorities  have  the  paramount  right  to  his  custody  (A.  W. 
74;  Ex  parte  King,  246  Fed.  868),  formal  demand  for  his  surrender  should  be 
made ;  and,  if  necessary  to  o()tain  his  custody,  habeas  corpus  proceedings  should 
be  instituted  through  the  Department  of  Justice. 

250.3. 

War  Department,  J.  A.  G.  O.,  November  5,  1918.— To  The  Adjutant  General. 

1.  This  office  has  been  requested  to  point  out  what  action  should  be  taken  to 
obtain  the  release  of  Corpl.  E.,  who  was  convlctetl  In  the  city  court  of  Wash- 
ington, Ga.,  charged  with  Intoxication  at  a  private  residence,  and  sentenced  to 
serve  12  months  In  the  chain  gang  of  the  public  works  of  Wilkes  (bounty,  Ga< 

2.  Under  the  seventy-fourth  article  of  war  the  military  authorities  have  the 
paramount  right  to  the  custody  of  a  person  subject  to  military  jurisdiction,  who 
is  charged  with  having  committed  a  civil  offense  {Ex  parte  King,  246,  FecL  868) ; 
and,  upon  demand  by  the  military  authorities,  should  be  surrendered.  It  is 
recommended  that  the  military  authorities  make  formal  demand  upon  the  civil 
authorities  of  Wilkes  County,  Ga.,  for  the  release  of  E.  and  his  return  to 
the  military  authorities ;  and.  if  such  demand  is  not  complied  with,  that  a  writ 
of  habeas  corpus  be  applied  for  in  the  name  of  the  Unlteil  States,  in  the  United 
States  district  court  for  the  district  in  which  Wilkes  County  is  located,  and  that 
the  Department  of  Justice  be  requested  to  have  the  United  States  district  at- 
torney for  that  district  cooperate  in  the  matter. 


BISGHARGS :  Pondeney  of  Appeal  from  Impriaonment  Order  of  Giiil  €o«rt 
Does  Not  Affect  Discbarge. 

A  soldier  discharged  from  the  Army  because  of  sentence  to  ImprisoameDt, 
Army  Uegulations  139,  is  held  to  be  legally  discharged  and  can  not  be  rein- 
stated (Dig.  Ops.  J.  A.  G.  1912,  pp.  456,  457)  and  receive  continuous  service 
pay,  although  an  appeal  was  pending  at  the  time  of  his  discharge. 
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242.1. 

War  Department,  J.  A.  G.  O.,  NoTember  5,  1918. — To  The  Adjutant  General. 

1.  The  question  submitted  is  as  to  the  legality  of  the  restoration  to  the  grade 
of  quartermaster  sergeant  with  continuous-service  pay  the  same  as  at  the  time 
of  discharge  of  M.,  late  quartermaster  sergeant,  Quartermaster  Corps, 
\Aho  was  discharged  July  16,  1917,  by  reason  of  his  sentence  to  imprison- 
ment by  the  District  Court  of  San  Juan,  P.  R.,  on  conviction  of  the  offense 
of  adultery.  The  application  is  base<i  on  the  ground  that  the  Supreme  Com-t 
of  Porto  Rico,  July  18,  1918,  disposed  of  his  appeal  "  on  judicial  petition  owing 
to  lack  of  sufficient  proof  in  sustaining  the  accusation." 

2.  Gen.  Chrisman,  October  9,  1918,  imlorses  his  application,  inter  alia,  as 
follows :  V 

"  I  have  Investigated  this  case  and  find  that  this  man's  service  extendinj; 
over  a  period  of  about  17  j'ears  was  of  excellent  character  and  that  he  was  a 
capable  and  efficient  noncommissioned  officer.  While  he  was  sentenced  to  im- 
prisonment by  the  inferior  court,  yet  he  immediately  made  an  appeal,  w^as  ad- 
mitted to  bail,  and  was  exoneratetl  by  the  S^ipreme  Court  of  Porto  Rico.  He 
was  discharged  while  his  appeal  was  pending.  In  view  of  this,  a  reconsidera- 
tion is  recommended.  His  ser\ices  in  the  Quartermaster  Corps  at  this  camp, 
Camp  Las  Casas,  P.  R.,  would  be  valuable  at  this  time." 

3.  The  order  for  the  discharge  of  this  man  was  made  under  authority  of 
Army  Regulations  189,  which  authorizes  a  department  commander  to  order  the 
discharge  of  an  enlisted  man  under  his  command  "on  account  of  a  sentence 
to  imprisonment  by  a  civil  court  whether  suspended  or  not."  Assuming  that  the 
discharge  should  not  have  been  ordered  in  view  of  the  fact  that  an  appeal  was 
pending,  the  discharge  was,  nevertheless,  a  legal  discharge  and  had  the  effect 
of  terminating  the  enlisted  status  of  the  soldier.  The  discharge  can  not,  there- 
fore, be  revoked  and  the  soldier  reinstated  in  the  service.  (See  Dig.  Ops., 
J.  A.  G.,  1912,  pp.  456,  457.)  The  only  way  he  could  reenter  the  service  would 
be  by  reenlistment  or  draft.  He  Is  now  40 A  years  of  age  and  could  not  be 
Inducted  Into  the  sen-ice  by  draft  except  by  special  authority.  His  reenlistment 
would  also  require  special  authority.  In  neither  ea^  could  he  receive  continuous- 
service  pay  the  same  as  he  was  receiving  at  the  date  of  his  discharge.  That 
would  require  special  authority  from  Congress.  *  • 


HOSPITALS:  Reimbaraement  of  Soldier  for  Medical  Expenses. 

Upon  a  soldier's  return  from  the  Mexican  border  in  February,  1917,  he  was 
placed  by  military  authority  in  a  private  hospital  at  Richmond,  Va.,  where  he 
remained  until  March  20, 1917.  On  February  28  his  organization,  a  part  of  the 
National  Guard,  was  mustered  out  of  the  Federal  service.  On  March  25,  upon 
the  recall  of  his  organization  into  Federal  service,  he  reported  at  the  appointed 
place  to  his  commanding  officer  and  was  ordered  home  for  convalescence,  being 
listed  on  sick  report.  On  April  12,  his  condition  having  become  worse,  he  ap- 
plied by  letter  to  his  commanding  officer  for  admission  to  the  Walter  Reed 
Hospital,  Washington,  D.  C,  but  such  application  was  never  acted  on.  On 
May  30,  being  in  a  very  serious  condition,  he  was  taken  to  a  private  hospital 
In  Washington,  D.  C,  remaining  until  June  10  when  he  was  transferred  to  the 
Walter  Reed  Hospital.  On  September  30,  he  was  discharged  from  the  hospital, 
and  also  discharged  from  the  Army  on  a  surgeon's  certificate  of  disability. 
The  Government  should  bear  the  expense  of  his  maintenance  at  the  private 
hospital  in  Richmond  (A.  R.  1452),  and  also  for  his  maintenance  at  the  private 
hospital  in  Washington.  Although,  generally,  there  can  be  no  reimbursement 
of  one  who  voluntarily  pays  bills  of  the  Government  (12  Comp.  Dec.  48),  the 
circumstances  of  this  case  make  It  an  exception,  and  the  Surgeon  General 
should  make  settlement  with  the  soldier  for  all  bills  paid  by  him. 

250.4. 

War  Department,  J.  A.  G.  O.,  November  5,  1918.--To  The  Adjutant  General. 

1.  This  case  of  Pvt  S.,  formerly  of  the  National  Guard  of  Virginia,  which 
was  transmitted  to  this  office  for  an  opinion  as  to  the  necessity  of  proposed 
legislation  to  secuve  the  payment  of  Pvt.  S.'s  claim  for  reimbursement  of 
expenses  aggregating  $764.60,  Incnrred  for  his  medical  and  surgical  treatment 
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In  t1>e  Memorial  Hospital  at  Richmond,  Va..  In  February  and  March,  1017,  aucl 
thereafter  In  the  Garfield  Hospital  at  Wajshington,  D.  C,  has  been  held  up  in 
this  office  awaiting  further  information,  and  especially  receipts  which  Pvt.  S. 
should  furnish  showing  the  hills  paid  by  him  for  such  treatment.  The  receipts 
hjive  not  yet  been  received,  but  this  of^ce  now  has  before  it  sufficient  Information 
embraced  In  the  War  Department  files,  which  have  been  recently  sent  over,  to 
indicate  what  disposition  should  be  made  of  the  case. 

2.  The  question  of  reimbursing  Pvt.  S.  for  payments  made  by  him  for  his 
medical  and  hospital  treatment  nee<l  not  be  confused  with  the  charges  agaiust 
certain  medical  officers  and  especially  First  Lieut.  K,,  Medical  Con>s,  now  cap- 

'  tnin,  that  there  was  neglect  and  maltreatment  in  connection  with  Pvt.  S.'s  case. 
It  is  sufficient,  for  present  purposes,  to  Indicate  the  circumstances  under  which 
it  clearly  appears  that  the  United  States  and  not  Pvt.  S.  was  and  is  chargeable 
witli  the  reasonable  and  necessary  expenses  for  Pvt.  S.*s  treatment  in  the 
Memorial  Hospital  at  Richmond  and  in  the  Garfield  Hospital  at  Washington, 
D.  C.  The  papers  sliow  that  upon  the  return  to  Richmond,  Va.,  In  February, 
1017,  from  the  Mexican  border,  of  the  Second  Virginia  Infantry,  of  which  Pvt.  S. 
was  a  member  in  Company  D,  this  soldier,  who  had  recently  theretofore  been 
twice  in  a  hosjiltal  and  had  been  operated  on  for  appendicitis  and  intestinal 
complications,  was  in  a  rather  serious  condition,  and  that  on  the  same  day, 
when  proper  medical  attention  could  not  be  or  was  not  provided  by  the  medical 
ollicers  of  his  regiment,  he  was  placed  in  the  Memorial  Hospital  at  Richmond 
by  military  authority.  He  remained  in  that  hospital  until  about  ^larch  20, 
1917,  but  had  prior  thereto,  on  February  28,  been  mustered  out  of  the  Federal 
service.  He  states  that  all  subsistence  from  the  Governr>ent  ceased  from  the 
date  of  hl;3  muster  out  Thereafter,  on  or  about  March  25,  1017,  when  his 
organization  was  again  called  into  the  Federal  service,  it  appears  that  he 
reported  in  person  to  the  commanding  officer  at  his  company  rendezvous  and 
was  Informed  by  the  commanding  oflicer  that  he  should  return  to  his  home  and 
remain  there  during  his  convalescence  and  that  he  would  be  "  listed  on  sick 

.report."  Thereafter,  on  April  12,  1917,  it  appears,  Pvt.  S.  applied  to  his  com- 
manding officer  by  letter  for  admission  to  the  Walter  Reed  General  Hospital,  as 
he  considered  that*  he  was  not  convalescing  satisfactorily.  Having  received  no 
reply  to  his  request,  according  to  his  statement,  he  again  applied  to  his  com- 
manding officer  for  admission  to  the  Walter  Reed  Hospital,  urging  Immediate 
attention.  In  response  to  the  latter  communication,  he  states,  he  received  Ji 
letter  from  the  commanding  oflicer  saying  that  he  was  sorry  the  first  letter  had 
not  received  consideration,  but  that  his  latter  communication  had  been  for- 
warded "  to  Major  M.  C."  and  that  he,  Pvt.  S.,  would  receive  prompt  attention. 
Pvt.  S.  further  states  that  suddenly,  on  the  night  of  May  30,  one  and  a  half 
months  after  he  had  forwarded  his  application  for  admission  to  the  Walter 
Reed  Hospital,  his  condition  became  serious,  and  while  under  the  care  of  a 
pliysician  he  was  removed  to  Garfield  Hospital,  Washington,  D.  C.  "early  the 
following  morning  and  operations  performed  for  intestinal  adhesions."  He 
further  states  that  his  condition  was  such  that  before  he  could  be  removed 
from  the  hospital  he  was  forced  to  undergo  four  major  operations  for  intestinal 
obstructions.  Sometime  In  June,  about  the  lOtli  or  12th,  It  appears,  he  was 
transferred  to  the  Walter  Reed  Hospital,  and  was  discharged  therefrom  and 
from  the  service  about  September  30,  1917,  on  surgeon's  certificate  of  disability, 
when  he  returned  to  his  home. 

3.  Upon  this  showing  of  facts  the  Government,  and  not  Pvt.  S.,  Is  directly 
responsible  for  the  necessary  expenses  incurred  for  Pvt.  S.*s  medical  treatment 
in  the  private  hospitals.  Pvt.  S.  was  placed  in  the  Memorial  Hospital  at  Rich- 
mond by  proper  military  authority  and  he  w^as  entitled  to  hospital  treatment 
at  Government  expense  until  he  was  able  to  leave  the  hospital  and  proceed  to 
his  home,  notwithstanding  his  muster  out  of  the  Federal  service  prior  to  his 
discharge  from  the  hospital.  (See  A.  R.  1452.)  As  to  his  treatment  in  the 
Garfield  Hospital.  Washington,  D.  C,  Pvt.  S.  was  then  in  the  military  service 
and  was  entitled  to  medical  and  hospital  treatment.  He  had  reported  in  person 
to  his  commanding  officer  in  response  to  the  President's  call  of  his  organization 
into  the  Federal  service  and  had  been  instructed  to  return  to  his  home  and 
was  Informed  that  he  would  be  carried  on  sick  report  during  his  convalescence. 
He  was  entitled  to  medical  and  hospital  treatment  at  Government  expense 
during  this  period,  and  the  failure  of  the  Government  to  make  provision  for 
his  medical  and  hospital  treatment  when  he  called  for  It  and  evidently  required 
it  rendered  It  necessary  for  him  to  procure  such  attention  elsewhere.  This  he 
did,  or  it  was  done  for  him,  at  the  Garfield  Hospital.    In  the  opinion  of  this 
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ofTioe  the  only  compllcntions  arise  because  of  the  fact  that  Pvt.  S.  has  paid  a 
part  of  the  bills,  or  all  except  $100.  The  general  rule  is  that  a  person  who  vol- 
untarily and  from  his  own  private  funds  pays  bills  of  the  Government  can  not, 
other  than  for  traveling  expenses,  except  in  cases  of  emergency,  expect  reim- 
bursement from  the  Government.  (12  Gomp.  De<\  48.)  The  preseht  case,  how- 
over,  may,  in  the  opinion  of  this  office,  be  regarded  as  an  exception  and  reim- 
bursement may  properly  be  made  to  Pvt.  S.  for  such  reasonable  and  neces- 
sary expenditures  as  he  may  have  made  for  his  medical  and  hospital  treatment 
in  private  hospitals  under  the  circumstances  mentioned,  and  it  is  recommended, 
therefore,  that  he  be  requested  to  present  to  the  Surgeon  General  his  claim  with 
rei-elpts  for  all  payments  made  by  him,  with  a  view  to  its  settlement  by  ihc^ 
Surgeon  General.  It  is  not  considered  necessary  to  recommend  the  enactment 
of  special  legislation  for  the  relief  of  Pvt.  S. 


OFFICE:  Appointment  of  Ordnance  Sergeants  from  Personnel  in  Emer- 
gency Forces. 

Section  12  of  the  national-defense  act  (39  Stat.  166,  1T4),  provides  that 
ordnance  sergeants  of  the  Regular  Army  be  selected  from  the  qualified  enlisted 
personnel  by  the  Secretary  of  War.  Tlie  act  of  May  18,  1917  (40  Stat.  76,  78), 
provides  that  the  emergency  forces  thereby  authorized  shall  be  subject  to  the 
laws  and  regulations  governing  the  Regular  Army,  "  so  far  as  such  laws  and 
regulations  are  applicable"  to  the  emergency  forces.  The  Secretary  of  War 
need  not  function  in  the  appointment  of  ordnance  sergeants  in  the  emergency 
forces,  the  Regular  Army  rule  being  inapplicable.  A  previous  contrary  de- 
cision (Ops.  J.  A.  G.  220.3,  Aug.  30,  1918)  is  overruled. 

220.3. 

War  Department,  J.  A.  G.  O.,  November  5,  1918. — To  the  Ordnance  Depart- 
ment, Administration  Division,  Enlisted  Personnel  Section. 

The  question  presented  is  whether  the  Secretary  of  War  must  function  in 
appointments  to  the  grade  of  ordnance  sergeant  in  the  "additional  forces" 
which  form  a  comiwnent  part  of  the  United  States  Army. 

Section  12  of  the  national-defense  act  (39  Stat.  166,  174)  requires  that 
ordnance  sergeants  of  the  Regular  Army  be  selected  from  the  qualified  enlisted 
personnel  by  the  Secretary  of  War.  The  act  of  May  18,  1917  (40  Stat.  76,  78), 
provides  that  the  emergency  forces  thereby  authorized  shall  be  subject  to  the 
laws  and  regulations  governing  the  Regular  Army,  "  so  far  as  such  laws  and 
regulations  are  applicable  to  persons  whose  permanent  retention  in  the  military 
siMvice  •  ♦  *  is  not  contemplated  by  existing  law."  This  office  has  hereto- 
fore held  that  the  method  of  appointment  of  ordnance  sergeants  prescribed  by 
ihe  national-defense  act  applies  to  ordnance  sergeants  in  the  emergency  forces. 
(Ops.  J.  A.  G.  220.3,  Aug.  30,  1918.)  That  opinion  is  hereby  overruled.  The 
method  of  appointment  prescribed  is  obviously  impractical  and  inapplicable  to 
the  emergency  forces  where  ordnance  sergeants  are  required  by  the  thousands. 
Tills  office  takes  the  view  that  section  12,  national-defense  act,  supra,  applies 
neither  to  the  method  of  appointment  nor  to  the  qualifications  of  enlisted  men 
flI»polnted  ordnance  sergeants  in  the  emergency  forces;  and  that  the  Secretary 
of  War  need  not  function  in  apiwintments  to  the  grade  of  ordnance  sergeants 
In  the  "  additional "  or  emergency  forces  constituting  component  parts  of  the 
United  States  Army. 

OFFICER:  Necessity  of  Acceptance  of  Resignation  First. 

After  an  officer  had  been  commissioned  a  captain  in  the  Aviation  Section, 
Signal  Reserve  Corps,  he  was,  with  his  own  consent,  ordered  into  active  service 
In  France  as  a  lieutenant.  His  resignation  as  captain  was  never  accepted,  and 
the  commission  as  lieutenant  tendered  him  was  later  canceled.  His  status  is 
and  has  been  that  of  captain. 

210.4. 

War  Department.  J.  A.  G.  O.,  November  5,  1918.— To  The  Adjutant  General. 

1.  Inquiry  is  made  as  to  the  status  of  Edward  L.  Satterlee.  It  appears  that 
Edward  L.  Satterlee  was  commissioned  a  captain,  Aviation  Section,  Signal  Re- 
serve Corps,  November  27,  1917 ;  that  by  Special  Orders,  No.  222,  Headquarteru 
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Plattsburg  Training  Camp,  1917,  he  was  placed  on  active  duty  and  crntnted 
a  leave  of  absence  until  December  17,  1917,  on  which  date  he  was  to  report  in 
person  to  the  chief  signal  officer,  Washington,  D.  C,  for  duty;  that  by  a  con- 
fidential order  dated  January  3,  1918,  he  was  ordered,  with  his  O'wn  oonsenc, 
into  active  service  as  a  first  lieutenant  and  directed  to  proceed  to  Hoboken, 
N.  J.,  for  transportation  to  France  and  upon  arrival  in  France  to  report  lu 
person  to  the  commanding  general,  American  Expeditionary  Forces,  for  duty 
as  a  construction  officer;  that  he  tendered  his  resignation  as  captain  but  that 
the  resignation  was  never  accepte<l ;  that  a  commission  tendered  to  bim  as  first 
lieutenant  was  later  canceled ;  and  that  he  drew  pay  as  captain  from  November 
27,  a917.  to  January  1,  1918. 

2.  It  is  the  opinion  of  this  office  that  Edward  L.  Satterlee  was  a  captain. 
Officers*  Reserve  Corps,  from  November  27,  1917,  until  the  promulgation  of  Gen- 
eral Order  No.  73,  War  Department,  1918;  that  since  that  date  he  has  been 
a  captain  in  the  United  States  Army;  and  that  he  Is  entitled  to  pay  as  a 
captain  from  November  27, 1917,  at  which  date  he  was  called  to  active  duty. 


OFFIGEBS:  Bank  in  the  United  States  Army;  Effect  of  General  Orders, 
No.  78,  War  Department,  1918. 

The  relative  rank  of  officers  is  not  affected  by  General  Orders,  No.  73,  War 
Department,  1918,  providing  that  this  country  shall  have  but  one  Army,  the 
United  States  Army.     (Ops.  J.  A.  G.  210.3,  Aug.  19. 1918,  and  Ops.  J.  A.  G.  210.7. 
Sei)t.  20,  1918.)     Officers  are  arranged  into  classes,  and  order  of  precedence  of 
classes  is  controlled  by  the  one  hundred  and  nineteenth  article  of  war ;  and  rank, 
inter  sese,  between  officers  of  the  same  grade  is  determined  by  Revised  Statutes, 
section  1219.     (1  Ops.  J,  A.  G.  190.)     Officers  of  the  Regular  Army  are  of  the 
class  which  takes  precedence  over  all  other  classes ;  and  a  Regular  Army  officer 
acting  under  any  commission,  whether  permanent,  provisional,  or  temporary, 
or  a  commission  In  any  other  component  part  of  the  United  States  Anuy,  out- 
ranks all  other  officers  of  the  same  grade  regardless  of  date  of  commission, 
except  Regular  Army  officers  In  whose  case  rank  is  determined  by  seniority'. 
A  Regular  Army  officer  promoted  by  seniority  takes  rank  from  the  date  of 
the  vacancy  to  which  he  Is  promoted,  this  date  usually  being  mentioned  in  the 
commission.    Former  reserve  officers  take  rank  from  the  date  ordered  into 
service.     Other  officers  take  rank  from  the  date  of  their  commissions  unless 
otherwise  specified.     Permanent  commissions  in  the  United  States  Army  are 
equivalent  to  permanent  commissions  In  the  Regular  Army ;  and  officers  holding 
tliem  are  Regular  Army  officers  within  the  meaning  of  the  one  hundred  and 
nineteenth  article  of  war. 

NOVEICBEB  5,    1918. 

210.7, 
From  :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Camp  Judge  Advocate,  Camp  A.  A.  Humphreys,  Va. 
Subject:  Seniority  of  officers. 

1.  In  your  communication  of  November  1,  1918,  you  submit  the  following 
questions  : 

"(a)  Is  an  officer  who  holds  a  commission  dated  prior  to  August  7,  1918, 
in  the  Regular  Army  senior  to  officers  of  the  same  rank  who  hold  provisional 
commissions  or  commissions  for  the  period  of  the  present  emergency,  regardless 
of  date  of  commission? 

"(b)  Is  an  officer  who  Is  granted  a  permanent  commission  In  the  United 
States  Army,  under  General  Orders,  No.  73,  War  I>epartment,  1918,  senior  to 
officers  of  the  same  rank  who  hold  commissions,  other  than  permanent,  re- 
gardless of  date  of  commission? 

"(c)  Does  relative  rank  depend  upon  date  of  commission,  date  of  acceptance, 
or  (hite  of  entry  Into  active  service?  " 

'2.  Your  inquiry  shows  that  you  believe  the  matter  of  relative  rank  to  be 
aflCected  by  General  Orders,  No.  73,  War  Department,  1918.  In  this  you  are 
entireiy  mistaken.  (Ops.  J.  A.  G.  210.3,  Aug.  19,  1918;  Ops.  J.  A.  6.  210.7,  Sept. 
20,  1918.)  The  one  hundred  and  nineteenth  article  of  war  arranges  all  oflScers 
in  the  military  service  of  the  United  States  Into  classes  and  specifies  the  order  of 
precedence  of  these  classes.  Revised  Statutes,  section  1219,  operates  to  determine 
rank,  inter  seae,  between  officers  of  the  same  grade  and  date  of  appolntement 
within  a  single  class.    (1  Ops.  J.  A.  G.  190.)    Officers  of  the  Regular  Army  are  of 
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the  class  which  takes  precedence  over  all  other  classes.  Furthermore,  when 
they  are  holding,  and  functioning,  under  commissions,  other  than  permanent 
commissions,  In  the  Regular  Army,  they  have  rank  and  precedence  exactly  as  if 
those  commissions  were  permanent  commissions  In  the  Regular  Army.  (A.  W. 
119.     1  Ops.  J.  A.  G.  179.)     Your  questions  are  answered  as  follows: 

(a)  A  Regular  Army  officer,  who  holds  and  functions  under  any  commission, 
whether  it  he  a  i)ermanent,  provisional  or  temporary  commission  in  the  Regular 
Army,  or  a  commission  In  any  other  component  part  of  the  United*  States 
Army,  outranks  all  officers  of  the  same  grade  other  than  Regular  Army  officers, 
regardless  of  date  of  commissions.  As  to  other  Regular  Army  officers,  his 
relative  rank  Is  determined  by  seniority. 

(b)  The  only  permanent  commissions  provided  for  by  law  are  in  the  Regular 
Army.  Permanent  commissions  in  the  United  States  Army  are,  therefore,  the 
equivalent  of  permanent  commissions  in  the  Regular  Army ;  and  officers  holding 
them  are  Regular  Army  officers  within  the  one  hundred  and  nineteenth  article 
of  war  and  take  rank  as  such. 

(c)  A  Regular  Army  officer  promoted  by  virtue  of  seniority  takes  rank  from 
the  date  of  the  vacancy  to  which  he  is  promoted.  This  date  is  usually  specified 
in  his  commission  as  the  date  from  which  he  takes  rank.  Other  officers,  ex- 
cept former  Reserve  officers,  take  rank  from  the  date  of  commission  unless  the 
commission  otherwise  specifies.  A  former  Reserve  officer  takes  rank  from  tlie 
date  of  his  order  to  active  service.  The  fact  that  General  Orders,  No.  73, 
War  Department,  1918,  amends  all  existing  commissions  in  no  way  affects  the 
foregoing. 

APPBOPBIATIONS:  CiTilian  Clothing  for  United  States  Guards  on  De- 
tective Duty. 

Civilian  suits  for  men  of  the  United  States  Guards  on  detective  duty  may 
be  purcliased  from  the  funds  of  the  appropriation  "  Clothing  and  camp  and 
garrison  equipage."     (40  Stat.  845,  860.) 

246.5.  November  6,  1918. 

[Memorandnm  for  the  Operations  DivisioD,  GeDeral  Staff.] 

Subject:  Civilian  clothes  for  United  States  Guards  on  detective  duty. 

1.  It  Is  proposed  to  provide,  and  Issue  to  certain  men  of  the  United  States 
Guard  on  detective  duty  suits  of  civilian  clothes  at  a  cost  of  about  $20  per 
suit,  and  the  question  is  whether  there  is  any  appropriation  under  the  control 
of  the  War  Department  available  for  the  purchase  of  the  clothing. 

2.  The  appropriation  "Clothing  and  camp  and  garrison  equipage"  (40  Stat. 
845,  860),  is  **  for  cloth,  woolens,  materials,  and  for  the  purchase  and  manufac- 
ture of  clothing  for  the  Anny.*'  In  the  opinion  of  this  office,  whatever  Is  neces- 
sary in  the  way  of  clothing  to  equip  troops  in  order  that  they  may  best  execute 
the  purposes  of  their  military  duties  may  be  purchased  from  the  funds  of  this 
appropriation.  It  is  not  limited  to  uniform  clothing,  but  is  broadly  for  the 
purchase  and  manufacture  of  clothing  for  the  Army.  The  civilian  clothing 
that  It  Is  desired  to  furnish  to  certain  men  of  the  United  States  Guard  Is  not 
to  be  in  the  nature  of  an  allowance  to  the  men,  nor  a  gratuity,  but  is  for  a 
specific  military  purpose  and  regarded  as  reasonably  necessary.  It  is  the  view 
of  this  office  that  the  appropriation  "  Clothing  and  camp  and  garrison  equipage  " 
Is  available  for  Its  purchase. 

PUBLIC  PROPERTY:  Lease  of  GoTernment  Property  not  Presently  Re- 
paired. 

Under  the  act  of  July  28,  1802  (27  Stat.  321-322),  authorizing  the  Secretary 
of  War  to  lease  such  Government  property  as  may  not  be  required  for  public 
use,  the  Secretary  of  War  miy,  through  a  subordinate  officer  in  Alaska,  lease 
unoccupied  and  unused  Signal  Corps  stables,  receiving  labor  as  a  consideration. 

680.4. 

War  Department,  J.  A.  G.  O.,  November  6, 1918.— To  the  Chief  Signal  Officer : 
1.  Two  questions  are  presented  in  the  within  letter:  (1)  Whether  the  unoccu- 
pied and  unused  Signal  Corps  stables  at  Paxson,  Alaska,  can  be  leased  to  s 
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mail  cuutractor,  the  consideration  for  the  lease  to  be  the  hauling:  of  material 
by  the  said  contractor  for  the  Signal  Corps;  and  (2)  whether  the  lease  must 
be  executed  in  person  by  the  Secretary  of  War,  or  may  be  executed  by  a  sub- 
ordinate officer  In  Alaska  by  his  authority. 

2.  The  authority  for  the  lease  by  the  Secretary  of  War  of  property  under  his 
control  Is  found  in  the  act  of  July  28,  1892  (27  Stat.  321-322),  which  provides: 

"Authority  be,  and  is  hereby,  given  to  the  Secretary  of  War,  when  in  his  dlji- 
cretion  it  will  be  for  the  public  good,  to  lease,  for  a  period  of  not  exceeding  fire 
years  and  revocable  at  any  time,  such  property  of  the  United  States  under  Ms 
control  as  may  not  for  the  time  be  required  for  public  use  and  for  the  leasing  of 
which  there  is  no  authority  under  existing  law,  and  such  leases  shall  be  re- 
ported annually  to  Congress." 

3.  As  to  the  first  question  presented,  no  specific  provision  is  contained  in  the 
act  requiring  the  payment  of  casli  rental.  It  must  be  held,  therefore,  that  the 
matter  of  the  character  of  the  consideration,  as  well  as  the  amount,  is  left 
entirely  to  the  discretion  of  the  Secretary  of  War,  and  that  there  can  be  no 
lognl  objection  to  the  acceptance  of  services  rendered  as  the  consideration,  if 
to  <lo  so  be  for  the  public  interest. 

4.  With  regard  to  the  execution  of  the  lease,  there  is  nothing  in  the  law 
which  requires  that  it  shall  be  signed  in  person  by  the  Secretary  of  War,  and 
it  may  be  executed  by  some  subordinate  officer  of  the  War  Department  author- 
ized to  act  for  the  Secretary  in  the  matter.  It  will  be  sufficient  to  make  the 
lease  valid  if  the  action  proposed  to  be  taken  be  approved  by  the  Secretarj*  of 
War  or  by  his  authority  and  the  local  officer  in  charge  be  authorized  to  execute 
the  lease. 

5.  One  of  the  copies  of  the  lease  when  executed  should  be  forwarded  to  the 
War  Department  for  file  In  the  office  of  the  Judge  Advocate  General  as  required 
by  Army  Regulations  705,  and  in  order  also  that  the  same  may  be  Included  in 
the  annual  report  to  Congress  required  to  be  made  under  the  terms  of  the 
above  act. 


PUBLIC  PROPERTY:  Loss  by  Fire  in  Laundry;  Common  Law  Liability. 

In  tlie  absence  of  contract  changing  its  common-law  liability,  a  laundry  is  not 
liable  for  the  loss  of  Government  property  destroyed  by  fire  where  there  is 
nothing  to  show  that  It  failed  to  use  the  degree  of  ordinary  care  required  where 
the  bailment  is  for  the  benefit  of  both  parties. 

lo8. 

War  Department,  J.  A.  G.  O.,  November  6,  1918.— To  The  Adjutant  General  of 
the  Army. 

1.  The  question  Is  whether  moneys  due  Stark  &  Hulse,  contractors  for  laundry 
work  at  Camp  Hancock,  Augusta,  Ga.,  should  be  withheld  to  reimburse  the  Gov- 
ernment for  the  loss  of  Government  clothing  by  fire  while  in  the  posse-sslon  ot 
the  contractors.  The  agreement  in  the  case  did  not  contain  any  special  terms 
or  provisions  concerning  loss  or  damage  to  property,  if  such  should  occur  during 
the  continuance  of  the  contract  relationship.  The  rights  of  the  parties  are, 
therefore,  to  be  judged  by  the  rules  of  law  which  obtain  in  such  cases  when 
unchanged  by  agreement  of  the  parties. 

2.  On  June  29,  1918,  between  midnight  and  day,  a  fire  destroyed  the  laundry 
plant  of  Stark  &  Hulse,  there  being  on  the  laundry  premises  at  the  time  a  quan- 
tity of  Government  clothing  ftrom  the  Quartermaster  at  Camp  Hancock.  The 
Government  clothing  thus  In  the  plant  and  destroyed  by  the  fire  Is  valued,  in  the 
report  made  by  the  surveying  officer,  at  $4,415.23.  At  the  time  of  the  fire,  for 
work  already  performed,  there  were  bills  amounting  to  about  $2,500  due  to  the 
laundrymen.    Those  bills  are  still  unpaid. 

3.  In  caring  for  the  Government  property  in  their  hands  in  this  case — clothing 
in  their  hands  for  laundering  purposes — Stark  &  Hulse  were  bound  only  to  the 
extent  of  what  the  law  calls  "  ordinary  diligence  " ;  that  Is,  as  explained  by  the 
courts  for  the  assistance  of  those  who  must  consider  the  evidence  and  find  the 
fact,  where,  as  in  this  case,  the  bailment  is  for  the  benefit  of  both  parties,  "  such 
diligence  as  an  ordinarily  prudent  man  would  use  in  the  conduct  of  his  o\vn 
affairs  under  similar  circumstances."  It  is  the  same  rule  of  legal  liability 
which  is  sometimes  expressed  as  requiring  of  the  party  in  whose  hands  the  prop- 
erty is  the  exercise  of  "  ordinary  care."  There  is  nothing  in  the  papers  in  tJus 
reference  to  show  that  Stark  &  Hulse  were  lacking  in  the  degree  of  care  required 
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of  them  under  the  circumstances  of  this  case.  Indeed,  the  surveying  officer,  In 
his  report,  states : 

" The  loss  occurred  without  fault  or  neglect  on  the  part  of  any  person  ♦■*■*. 
All  proper  precautions  were  taken  by  persons  acting  in  behalf  of  the  Government 
and  by  the  contractor.'* 

Under  such  circumstances  the  loss  of  the  property  would  be  the  loss  of  the 
owner,  not  a  loss  to  be  borne  by  the  bailee  in  whose  hands  the  property  was  at 
the  time  of  the  loss, 

4.  It  is  the  opinion  of  this  office,  therefore,  that  the  loss  of  the  burned  clothing 
should  be  borne  by  the  Government,  and  that  for  the  work  which  they  did  upon 
clothing  other  than  the  clothing  which  was  lost  in  the  fire,  Stark  &  Hulse  should 
be  paid  the  amount  which  is  due  them  according  to  the  terms  of  their  contract 
with  the  Government.  Payment  would  also  be  due  for  laundering,  if  completed, 
of  any  articles  destroyed. 

WAR  RISK  INSURANCE:  Powers  of  War  Risk  Insurance  Jndge  Advoeatea 
in  Field;  Applications  of  Limited  Seryice  Veu. 

A  war  risk  Insurance  .'i/lge  advocate  in  the  field  can  not  finally  determine 
whether  exemptions  from  compulsory  allotment  shall  be  granted  or  denied,  since 
section  13,  war  risk  Insurance  act  of  Octohrir  6, 1917  (40  Stat.  398,  399),  requires 
the  director,  subject  to  the  general  direction  of  the  Secretary  of  the  Treasury, 
to  decide  all  questions  arising  under  the  act.  Such  a  judge  advocate  may,  under 
the  one  hundred  and  fourteenth  article  of  war,  authorizing  any  judge  advocate 
to  administer  oaths  for  the  purpose  of  the  administration  of  military  justice 
"  and  for  other  purposes  of  military  administration,"  administer  the  oath  of  an 
enlisted  man  to  an  application  for  exemption  from  compulsory  allotment.  Under 
General  Orders,  No.  83,  War  Department,  1918,  such  a  judge  advocate  should 
decide  all  legal  and  controverted  questions  arising  in  the  administration  of  the 
act,  but  must  send  copies  of  all  his  decisions  to  the  "  Office  of  the  Judge  Advo- 
cate General,  attention  of  War  Risk  Division."  Pending  decision  of  the  Bureau 
of  War  Itlsk  Insurance,  applications  for  Insurance  by  so-called  *'  limited-service  " 
men  should  be  accepted,  but  notation  should  be  made  that  they  are  in  limited 
service,  and  their  classification  be  therein  stated. 

004.6. 

War  Department,  J.  A.  G.  O.,  November  6,  1918.— To  the  War  Risk  Judge 
Advocate,  Camp  Sherman,  Ohio. 

1.  There  are  referred  to  this  office  the  questions  (a) whether  a  war  risk 
judge  advocate  In  tlie  field  may  enter  an  order  in  the  name  of  the  Bureau  of 
War  Risk  Insurance  finally  determining  whether  exemption  from  compulsory 
allotment  shall  be  granted  or  denied;  (&)  whether  such  a  judge  advocate  may 
administer  the  oath  of  an  enlisted  man  to  an  application  for  exemption  from  com- 
pulsory allotment,  and,  If  so,  whether  he  can  delegate  to  a  member  or  members 
of  his  organization  his  powers  In  this  respect;  and,  (c)  whether  the  Bureau  of 
War  Risk  Insurance  has  decided  that  war-risk  Insurance  under  the  war- 
risk  insurance  act  (40  Stat.  398)  may  be  granted  to  so-called  "  limited  service" 
men. 

2.  In  view  of  that  provision  of  section  13  of  the  war  risk  insurance  act 
{supra,  p.  399)  providing  that  the  director,  subject  to  the  general  direction  of 
the  Swretary  of  the  Treasury,  **  shall  decide  all  questions  arising  under  the 
act "  subject  to  exceptions  not  important  upon  the  matter  under  discussion, 
question  (a)  is  answered  in  the  negative. 

3.  Article  114  of  the  Articles  of  War  provides  "  that  any  judge  advocate 
or  acting  judge  advocate  •  *  *  shall  have  power  to  administer  oaths  for 
the  purposes  of  the  administration  of  military  justice,  and  for  other  purtM)ses  of 
military  administration."  It  is  the  opinion  of  this  office  that  the  taking  of  an 
oath  of  an  enlisted  man  to  a  claim  for  exemption  from  compulsory  aliotment 
under  the  war  risk  insurance  act,  supra,  is  done  for  the  purpose  of  military 
administration,  and  consequently  such  oath  may  be  administered  by  a  war 
risk  judge  advocate  In  the  field.  There  Is  no  authority,  however,  for  him  to 
delegate  to  another  his  powers  In  this  re8i)ect. 

4.  The  general  counsel  of  the  Bureau  of  War  Risk  Insurance  has  not  decided 
whether  so-called  *Mlmlted  service  "  men  are  entitled  to  Insurance  under  the  war- 
risk  insurance  act  as  "  enlisted  men  employed  in  active  service  under  the  War 
Department"    Pending  decision  of  the  questions  by  the  bureau,  ai)plicationa 
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made  by  such  men  for  infiurance  under  the  act  should  be  accepted,  but  nota- 
tions should  be  made  that  the  applicants  are  in  limited  service  only,  and  their 
classification  in  sucli  service  should  also  be  stated. 

5.  There  are  forwarded  a  copy  of  General  Orders,  No.  83,  War  Department, 
1918,  and  a  set  of  Treasui-y  decisions  issued  to  date  by  the  Treasury  Department 
in  connection  with  the  war  risk  insurance  act.  As  the  war  risk  judge  advocate 
is  not  authorized  to  either  deny  or  grant  claims  for  exemption  from  compulsory 
allotment,  no  copies  of  forms  of  proper  orders  therefor  are  Inclosed. 

6.  Tour  attention  is  invited  to  the  instructions  to  war  risk  judge  advocates 
under  date  of  October  14,  1918,  a  copy  of  which  is  Inclosed.  Under  these  in- 
structions requests  for  opinions  from  the  office  of  the  Judge  Advocate  General 
and  copies  of  opinions  rendered  by  wnr-risk  judge  advocates  in  the  field 
and  all  communications  between  such  war  risk  judge  advocates  and  the  office 
of  the  Judge  Advocate  General  should  be  addressed  to  "  Office  of  the  Judge 
Advocate  General,  Attention  War  Risk  Division,"  and  not  to  an  individual 
Judge  advocate  stationed  In  the  office  of  the  Judge  Advocate  General. 

7.  General  Orders,  No.  83.  supra,  contemplates  that  the  war  risk  judge  advo- 
cates in  the  field  shall  decide  all  legal  and  controverted  questions  arising  in 
the  administration  of  the  war-i*isk  insurance  act.  By  the  aforesaid  instruc- 
tions to  war  risk  judge  advocates  they  are  required,  however,  to  send  to  the  office 
of  the  Judge  Advocate  General,  addressed  as  above  stated^  copies  of  all  de- 
cisions made  by  them.  Only  in  exceptional  cases  should  a  question  be  presented 
by  a  war  risk  judge  advocate  in  the  field  to  this  office  for  opinion  where  the 
question  has  not  been  decided  by  him. 


CITIL  AUTHORITIES:  Encroachment  by  Military  Anthorities;  Gaardfl. 

That  part  of  Special  Regulations,  No.  101,  1918,  which  pertains  to  "  Instnic- 
tions  for  Guards,  United  States  Forces,  within  the  United  States,"  contains, 
among  other  provisions,  the  following :  "  Whenever  anyone  is  found  to  be 
obstructing  the  Government's  conduct  of  the  war  by  overt  act,  alone  or  with 
others,  or  in  any  way  interfering  with  Government  utilities  that  pertain  to 
the  conduct  of  the  war,  such  persons  will  be  arrested  by  the  authority  of  the 
department  commander  and  turned  over  to  the  United  States  marshal,  or  other 
civil  officer,  with  a  statement  setting  forth  clearly  the  reason  for  the  action  of 
the  guard  and  the  name  of  the  party  or  parties  arrested."  It  is  not  objection- 
able as  usurping  functions  properly  belonging  to  the  civil  authorities. 

324.5. 

War  Department,  J.  A.  G.  O.,  J»Jovember  7,  1918.— To  Acting  Chief  of  the 
Military  Bureau. 

1.  Complying  with  your  request  contained  in  above  indorsement,  this  office 
has  made  a  careful  study  of  that  part  of  Spec.  Reg.  No.  101,  1918,  which  per- 
tains to  *'  Instructions  for  Guards,  United  States  Forces,  within  the  United 
States,"  and  also  of  the  letter  of  the  Attorney  General,  in  which  he  criticizes 
the  verbiage  of  the  Regulations  and  the  soundness  of  the  legal  principles  enun- 
ciated therein. 

2.  In  paragraph  1  of  the  Attorney  GeneraVs  letter,  he  uses  the  following 
lanp:uage : 

"It  seems  to  me  clear  that  the  proper  function  of  the  United  States  Guards, 
as  the  name  implies,  is  not  to  exercise  general  police  functions  in  any  com- 
munity, but  to  patrol  si)eclfic  premises,  etc." 

It  is  evident  from  the  language  used  in  the  last  paragraph  on  page  21  of  the 
Regulations,  s^ipra,  that  the  author  is  of  the  same  opinion  for  he  says: 

"  In  using  guards  for  the  protection  of  utilities  you  will  be  governed  in  gen- 
eral by  the  fact  that  the  enforcement  of  the  laws,  which  Include  the  prevention 
of  depredation,  Is  properly  the  function  of  the  civil  courts,  but  In  the  preaent 
emergency,  whenever  any  one  is  found  to  be  obstructing  the  Government's  con- 
duct of  the  war  by  overt  act,  alone  or  with  others,  or  In  any  way  interfering 
with  Government  utilities  that  pertain  to  the  conduct  of  the  war,  such  V^^^'^ 
will  be  arrested  by  the  authorit>'  of  the  department  commanded  and  turned 
over  to  the  United  States  marshal,  or  other  civil  officer,  with  a  statement  set- 
ting forth  clearly  the  reason  for  the  action  of  the  guard  and  the  name  of  the 
party  or  pai'tiea  arrested.' 


»? 
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It  is  not  possible  to  construe  the  above  language  as  an  attempt  upon  the 
part  of  the  military  authorities  to  usurp  any  functions  properly  belonging  to 
the  civil  authorities,  either  State  or  Federal,  for  it  is  expressly  provided  that 
persons  found  interfering,  etc^  **will  be  arrested  ♦  ♦  ♦  and  turned  over  to 
the  United  States  marshal  or  other  civil  officer."  It  is  the  right,  even  the  duty 
of  any  private  citizen,  when  he  sees  that  a  felony  has  been  or  is  about  to  be 
committed,  to  arrest  a  person  who  has  committed  or  is  about  to  commit  a  , 
felony  and  turn  him  over  to  the  regularly  constituted  authorities. 

Under  the  Instructions  for  Guards,  no  arrest  can  be  made  upon  hearsay  or 
suspicion,  the  language  is  this :  **  Whenever  any  one  is  found  to  be  obstruct- 
ing— such  person  will  be  arrested,  etc."  Clearly  this  means  that  the  offender 
must  be  apprehended  in  the  actual  commission  of  the  offense. 

2.  Paragraph  2  of  the  letter  of  the  Attorney  General  is  devoted  to  criticism 
of  the  definition  of  treason  as  given  in  Spec.  Reg.  No.  101,  upon  the  ground  that 
the  definitfon  is  so  broad  as  to  be  misleading.  The  definition  is  broad,  in  the 
sense  that  it  is  comprehensive,  but  the  language  is  clear,  is  sound  as  to  law, 
and  is  supported  by  the  decisions  of  the  Supreme  Court  of  the  United  States. 

3.  There  may  have  been  abuses  of  authority  upon  the  part  of  the  guards  in 
certain  instances,  but  if  this  be  true  their  acts  can  be  not  attributed  to  a  mis- 
conception of  the  law  as  promulgated  in  the  Regulations  under  considera- 
tion. For,  as  a  matter  of  fact  the  arrests  complained  of  were  made  before  the 
commanding  officer  at  Butte,  Mont.,  had  received  a  copy  of  the  Regulations. 
Reading  the  Regulations  in  the  light  of  the  well-settled  principles  of  law» 
there  is  no  reason  to  change  or  modify  them  in  the  opinion  of  this  office,  and  it 
is,  therefore,  recommended  that  the  Regulations  remain  in  full  force  and 
effect  as  first  written. 


If AB  BISK  INSURANCE:   CiTilian  EmpUyeea  •!  Medical   Department; 
Dietitiana. 

Dietitians  serving  in  the  Medical  Department  of  the  Army  have  no  military 
status,  and  are  not  entitled  to  the  benefits  of  the  war  risk  insurance  act  of 
Oct.  6,  1917,  40  Stat.  398. 

220.4. 

War  Department,  J.  A.  G.  O.,  November  7,  1918. — ^To  the  General  Counsel, 
Bureau  of  War  Risk  Insurance. 

1.  In  your  communication  of  November  1,  1918,  you  inquire  as  to  the  military 
status  of  (o)  members  of  the  Porto  Rico  Regiment  of  Infantry,  and  (6)  dieti- 
tians serving  in  the  Medical  Department  of  the  Army  or  Navy. 

2.  The  Porto  Rico  Regiment  of  Infantry  is  a  component  part  of  the  Regular 
Army  of  the  United  States.  Members  thereof  have  the  same  military  status 
as  members  of  the  Regular  Army.  In  the  opinion  of  this  office  there  can  be  no 
question  that  they  are  entitled  to  all  the  rights  and  subject  to  all  the  obliga- 
tions of  the  war  risk  insurance  act.  (40  Stat.  398.)  Dietitians  serving  in  the 
Medical  Department  of  the  Army  are,  so  this  office  is  informed  by  the  office  of 
the  Surgeon  General,  civilian  employees.  They,  therefore,  have  no  military 
status. 

€1TIL  RIGHTS  OF  SOLDIERS:  Soldiers'  and  Sailort'  Civil  Relief  Act; 
rield  Clerk. 

A  field  clerk  appointed  under  the  provisions  of  Executive  order  of  May  11, 
1017,  for  duty  with  the  American  Expeditionary  Forces  In  France,  is  a  person 
in  the  United  States  service  within  the  meaning  of  section  601,  soldiers'  and 
sailors'  reUef  act  of  March  8, 1918.     (40  Stat  440,  448.) 

014.4. 

War  Department,  J.  A.  G.  C,  November  8,  1918.— To  The  Adjutant  General. 

1.  By  the  second  indorsement  the  opinion  of  this  office  is  desired  as  to  whether 
Mr.  Marshall  B.  King,  who  was  appointed  clerk  October  1,  1917,  under  the  pro- 
visions of  Executive  order  of  May  11, 1917,  for  duty  with  the  American  Expedi- 
tionary Forces  in  France,  Is  a  person  *'  in  any  branch  of  the  United  States 
service  while  serving  pursuant  to  law  with  the  Army,"  within  the  meaning  of 
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section  601,  soldiers'  and  sailors'  civil  relief  act,  approved  March  8,  1918.     (40 
Stat.  440,  448.) 

2.  It  is  the  opinion  of  this  ofRce  that  a  field  clerk  appointed  under  the  provi- 
sions of  Executive  order  of  May  11,  1917,  for  duty  with  the  American  Expedi- 
tionary Forces  in  France,  is  a  person  in  the  United  States  service  within  the 
meaning  of  said  section  601. 

OFFICERS:  Discharge;  De  Facto  Officer. 

'An  order  discharging  an  officer  becomes  effective  from  the  date  he  receives 
notice  of  it.  If,  notwithstanding  such  notice,  he  continues  to  serve,  he  is  not  a 
de  jitrc  but  a  de  facto  officer,  and  is  no  longer  in  the  military  service. 

210.4. 

War  Department,  J.  A.  G.  0.,  November  8,  1918.— T</ the  Office  of  the  Chief 
of  Staff. 

1.  Inquiry  is  made  as  to  the  present  status  of  Maj.  E.  It  appears  tliat 
Maj.  E.  was  ordered  discharged  from  the  service  on  account  of  physical 
disHbillty  by  order  dated  December  29,  1917;  that  this  order  was  on  January 
8.  1918.  amended  so  as  to  make  the  discharge  of  Maj.  E.  effective  February 
15,  1918;  that  thereafter  Maj.  E.  was  continued  on  duty  until  September  24, 
1918.  It  does  not  appear  when  Maj.  E.  receive<l  notice  of  the  order  of  De- 
comber  29,  1917,  or  of  the  order  of  January  8,  1918,  except  that  he  had  notice 
thereof  prior  to  July  24,  1918. 

2.  Maj.  E.  stood  discharged  from  the  service  from  the  date  when  he  received 
notice  of  the  order  discharging  him.  If  he  received  notice  of  the  order  of  De- 
cember 29,  1917,  prior  to  January  8,  1918,  then  the  order  on  January  8,  1918, 
was  entirely  ineffective.  If  he  did  not  receive  notice  of  the  discharge  until  July 
24,  1918,  he  stood  discharged  from  the  service  on  that  date.  Since  the  date 
ui>on  which  he  actually  received  notice  of  the  order  discharging  liim,  he  has 
been  a  dc  facto  and  not  a  de  jure  officer.    He  is  no  longer  in  the  military  service. 


CIYILIAN  EMPLOYEES:  Famishing  of  Appliances  Necessary  for  Comfort 
of  Injured  Employee. 

A  proposed  amendment  of  paragraph  229,  Manual  for  the  ^ledical  Depart- 
ment, so  far  as  It  concerns  civilian  employees,  to  the  effect  that  patients  di»- 
cliarged  from  hospitals  and  permanently  disabled,  may  retain  the  appliances 
then  in  their  use  which  are  necessary  for  their  comfort  and  safety,  does  not 
conflict  with  the  act  of  September  7,  1916  (39  Stat.  742,  743).  Under,  that  act 
a  civilian  employee,  injured  while  oh  duty  and  not  by  reason  of  his  own  mis- 
conduct, Is. entitled  to  medical,  surgical,  and  hospital  treatment  and  supplies. 
The  cost  of  such  appliances  is  payable  from  the  United  States  Employees'  Com- 
pensation Commission  appropriations  (40  Stat.  (534,  647),  and  the  Medical 
Department  appropriations  (40  Stat.  845,  865)  may  be  reimbursed  for  such 
supplies  or  appliances. 

062.  - 

War  Department,  J.  A.  G.  0.,  November  9,  1918.— To  The  Adjutant  General. 

The  opinion  of  this  oflice  is  requested  whether  a  proposed  amendment  of 
paragraph  229,  Manual  for  the  Medical  Department,  would  be  in  conflict  with 
the  provisions  of  the  Injured  employees'  compensation  act,  approved  September 
7,  1916  (39  Stat.  742,  743),  in  so  far  as  such  regulation  applies  to  civilian  em- 
ployees.   The  proposed  regulation  is  as  follows : 

*•  Upon  the  discharge  from  the  hospital  of  patients  permanently  disabled 
they  may  retain  the  appliances  then  in  their  use  which  are  necessary  for 
tlieir  comfort  and  safety,  and  the  accountable  officer  will  drop  the  same  from 
his  next  return  of  medical  property,  submitting  a  certificate  explaining  the 
circumstances  as  a  voucher  for  so  doing,  to  which  will  be  appended  the 
patient's  receipt  for  the  appliance." 

This  is  not  in  conflict  with  the  injured  employees'  compensation  act  of 
September  7,  1916,  supra.  Under  that  act  any  civil  employee  of  the  United 
States,  disabled  by  a  pereonal  injury  sustained  while  in  the  performance  of 
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his  duty,  not  caused  by  reason  of  misconduct  on  his  part,  is  entitled  to  "  rea- 
st>nable  medjcal,  surgical,  and  hospital  services,  and  supplies"  at  the  expense 
of  the  United  States,  such  treatment  and  supplies  to  be  furnished  by  Uiiited 
States  medical  officers  and  hospitals  when  available  to  the  Injured  employees 
under  regulations  prescribed  by  the  United  States  Employees'  Compensation 
Commission.  Instructions  issued  by  this  commislon,  under  date  of  June  1, 
1918,  contain  the  following  paragraph: 

"  Pursuant  to  the  provisions  and  limitations  of  section  9  of  the  Federal  com- 
pensation act  of  September  7,  1916,  civil  employees  of  the  United  States  in- 
jured while  in  the  performance  of  duty  may  secure  medical,  surgical,  and 
hospital  treatment  for  the  results  of  such  Injuries  from  any  available  United 
States  medical  officer  or  United  States  hospital  without  cost" 

The  cost  of  necessary  appliances  furnished  to  such  injured  employees  is 
payable  from  the  appropriations  under  the  United  States  Employees'  Com- 
pensation Commission  (40  Stat.  634,  647),  and  therefore  the  Medical  Depart- 
ment appropriations  (40  Stat.  845,  805)  luny  be  reimbursed  for  the  cost  of 
supplies  or  appliances  so  furnished. 


CONTRACTS:  Priyate  Property  Taken  or  Destroyed;  Payment 

Under  a  lease  of  a  camp  site  providing  that  damages  occasioned  to  buildings, 
timber,  etc.,  shall  be  paid  as  a  condition  for  their  removal  or  destruction,  the 
amount  to  be  arrived  at  by  agreement,  the  acquiescence  of  the  owners  in  the 
findings  of  the  board  of  officers  as  to  amount,  is  a  sufficient  compliance  with  the 
lease,  and  such  claims  may  be  paid.  Where  buildings  or  timber  have  been  taken 
in  the  absence  of  any  lease  there  is  an  implied  promise  on  tlie  part  of  the 
Government  to  pay  for  them,  and  when  such  claims  have  been  properly  deter- 
mined by  the  board  of  officers  and  the  findings  acquiesced  in  by  the  owners, 
they  may  be  paid.  No  claim  should  be  paid  until  it  has  accrued ;  and  if  the  . 
agreement  provides  that  timber  Is  to  be  paid  for  at  the  conclusion  of  the 
Government's  lease,  and  buildings  are  to  be  paid  for  when  destroyed,  such 
claims  should  not  be  settled  even  at  the  expiration  of  the  lease,  unless  the 
property  for  which  claim  Is  made  has  been  actually  taken,  used,  or  destroyed. 

153. 

War  Department,  J.  A.  G.  O.,  November  9,  1918.— To  the  office  of  the  Chief 
of  Staff,  Purchase,  Storage,  and  Traffic  Division. 

1.  These  papers  have  to  do  with  the  claims  of  eight  individual  owners  of 
land,  buildings,  crops,  and  timber,  for  damages  arising  out  of  construction  of 
Camp  Wadsworth,  N.  C,  and  are  referred  to  this  office  for  examination  and  its 
opinion. 

2.  It  Is  stated  that  the  lease  of  the  main  camp  site  provides  that  damages  to 
buildings,  timber,  crops,  etc.,  shall  be  paid  as  a  condition  for  their  removal 
and  destruction,  and  should  be  arrived  at  by  agreement.  It  appears  that  no 
agreement,  as  such,  has  been  arrived  at  with  the  owners,  but  that  the  owners, 
whose  claims  fall  under  the  provisions  of  the  lease  of  the  main  camp  site, 
have  acquiesced  in  the  findings  of  the  board  of  officers  and  agreed  to  accept  the 
board's  award  and  have  released  the  Government  from  all  future  claims.  In 
the  opinion  of  this  office  such  acquiescence  Is  a  sufficient  compliance  with  the 
terms  of  the  lease  as  to  agreement  on  the  question  of  damages,  and  such 
claims  may  be  paid. 

3.  In  regard  to  those  claims  where  there  exists  no  lease  between  the  claim- 
ants and  the  United  States  on  the  buildings,  etc.,  which  were  taken,  used,  or 
destroyed  with  the  consent  of  the  owner,  expressed  or  tacit,  then  there  arises 
an  implied  promise  on  the  part  of  the  United  States  to  pay  just  compensation 
and,  therefore,  in  the  opinion  of  this  office,  such  claims  having  been  properly 
determined  by  the  board  and  acquiesced  In  by  the  owners,  may  be  paid. 

4.  In  the  opinion  of  this  office  no  claim  shown  by  the  papers  should  be  paid 
until  It  has  accrued,  and  that  such  claims  shown  under  the  "  Recapitulation 
of  buildings  and  standing  timber  at  valuations  agreed  upon  by  owners  and 
nvembers  of  the  board,  timber  to  be  settled  for  at  the  conclusion  of  the  Govern- 
ment's lease,  buildings  to  be  settled  for  when  destroyed,"  should  not  be  paid 
and  settled  for,  even  at  the  expiration  of  the  lease,  unless  the  property  for 
which  the  claim  Is  made  has  been  actually  taken,  used,  or  destroyed  by  the  Gov- 
ernment. 
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DISCHARGE:  Effeet  of  DiMharge  for  Disability  on  PendlAir  PrlsoM  Sen- 
tenee. 

A  discharge  on  8orgeon*B  certlflcate  of  disability  also  operates,  ew  proprio 
vigoret  to  discharge  the  soldier  from  any  prison  sentence  be  may  be  serving; 
and  It  would  not  be  In  the  interest  of  the  United  States  to  retain  liim  in  tbe 
service  so  tliat  his  earnings  might  cancel  any  fine  or  Indebtedness  o^ev^in^  by  him 
to  the  Government 

220.8. 

War  Department,  J.  A,  G.  O.,  November  9, 1918. — To  The  Adjutant  General 

1.  In  the  case  of  a  soldier,  Pvt.  K.,  at  Camp  McClellan,  Ala.,  -who  is  under 
sentence  of  six  months'  confinement  at  hard  labor  and  to  forfeit  one-half  <>f 
his  pay  for  a  like  period,  and  who  has  been  ordered  discharged  on  surgeonV 
certificate  of  disability  while  being  Indebted  to  the  United  States  fn  the  sum 
of  $210,  Including  a  charge  of  $50  paid  as  a  reward  for  Ms  apprehension  as  a 
deserter,  the  following  questions  are  presented : 

"(o)  Will  the  operation  of  the  order  of  discharge  be  suspended  until  the 
completion  of  the  term  of  confinement? 

"(b)  Will  the  operation  of  the  order  of  discharge  be  suspended  until  stop- 
pages of  pay  are  exceeded  by  money  earned  by  soldier?" 

2.  This  office  sees  no  reason  why  the  order  of  discharge  should  be  suspended 
for  either  reason.  If  the  soldier  is  discharged  from  service  on  surseoii*s  eer- 
tlflcate  of  disability,  such  discharge  will  operate,  ew  proprio  vigore,  to  discharge 
him  also  from  his  prison  sentence.  In  regard  to  tlie  question  of  his  indebt- 
edness this  office  has  heretofore  held  that  if  an  enlisted  man  is  to  be  dls- 
charged  upon  a  surgeon's  certificate  of  disability,  it  would  not  be  in  the  inter- 
est of  the  United  States  to  retain  htm  in  the  service  after  the  issue  of  such 
certificate  merely  in  order  that  his  record  may  show  enough  earnings  to  pay 
his  indebtedness  to  the  United  States.    (Ops.  J.  A.  G.  ante,  p.  857,  Oct.  8,  1918.) 


EFFICIENCY  BOARDS:  Admissibility  of  Testimony  Taken  Before  a  Former 
Board  Irregularly  Convened. 

Where  an  efficiency  board  has  been  Irregularly  convened  to  examine  into  a 
report  upon  the  capacity,  qualification,  conduct,  and  efficioncy  of  a  certaia 
officer,  a  transcript  of  testimony  is  admissible  before  an  efficiency  board  there- 
after regularly  convened  for  the  purpose  of  examining  into  and  reporting  upon 
the  capacity,  qualifications,  conduct,  and  efficiency'  of  the  same  ofiUcer.    The 
right  of  the  officer  to  be  confronted  with  the  witnesses  against  him  is  satisfied 
if  he  has  once  been  confronted  with  such  witnesses  upon  the  same  accusation 
and  has  had  the  opportunity  of  cross-examination  by  himself  or  by  counsel  in 
his  behalf.    See  People  v.  Elliott  (172  N.  Y.  146) ;  Brown  v.  Commomaealth  (T3 
Pa.  321)  ;  Commonwealth  v.  Richards  (IS  Pick.,  Mass.,  484).    If  the  transcript 
is  shown  by  competent  evidence  to  be  a  correct  and  complete  record  of  the 
testimony  taken  at  tlie  former  hearing,  no  sustainable  objection  can  be  inter- 
posed to  its  admission. 

018.8.  NovK^CBEB  0,  1918. 

From :  The  Office  of  the  Judge  Advocate  (jteneral. 
To :  The  acting  judge  advocate.  Camp  Upton,  N.  Y. 

Subject:  Admissibility  before  an  efficiency  board  of  testimony  taken  before  a 
former  board  irregularly  convened. 

1.  In  your  communication  of  November  5,  1918,  you  Inquire  whether  a  trans- 
script  of  testimony  taken  before  an  efficiency  board  irregularly  convened  to 
examine  into  a  report  upon  the  capacity,  qualification,  conduct,  and  efficiency 
of  a  certain  officer,  is  admissible  before  an  efficiency  board  thereafter  regu- 
larly convened  for  the  purpose  of  examining  Into  and  reporting  upon  the  ca- 
pacity, qualifications,  conduct,  and  efficiency  of  the  same  officer. 

2.  Your  inquiry  is  answered  in  the  affirmative.  Conceding  that  an  officer, 
whose  capacity,  qualifications,  conduct,  and  efficiency  are  the  subject  ot  in- 
vestigation before  an  efficiency  board,  is  entitled  to  be  confronted  with  tlic 
witnesses  against  him,  his  rights  are  satisfied  if  he  has  once  been  conf)ronte(i 
with  the  witnesses  against  him  upon  the  same  accusation  and  has  had  the  op- 
portunity of  cross-examination  by  himself  or  by  counsel  in  his  behalf.    (See 
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People  V.  Elliott,  172  N.  Y.  146;  Brown  v.  Commonwealth,  73  Pa.  321;  Cotn- 
monwealth  v.  Richards,  18  Pkk.  (Ma8S.)f  434).  Your  only  questiou  then  \a 
one  of  a  proper  verification  and  Identification  of  the  former  testimony.  If  the 
transcript  is^  shown  by  competent  evidence  to  be  a  correct  and  complete  record 
of  the  testimony  taken  at  the  former  hearing,  no  sustainable  objection  can  be 
inter^sed  to  its  admission.  ^ 

3.  Furthermore,  while  proceedings  before  an  efiicienay  board  should  be  con- 
ducted in  a  regular  and  orderly  manner,  the  strict  rules  of  evidence  applicable 
to  judicial  proceedings  should  not  be  rigidly  applied.  For  example,  in  the 
instant  case,  if  the  transcript  of  testimony  offered  Is  shown  to  be  a  part  of  the 
official  report  of  the  former  examining  bo«?(*U,  it  should  be  admitted  without 
requiring  further  identification  or  verification. 


LIKE  OF  DUTY:  Accidental  Death  dnring  Absence  Withoat  Leave. 

An  accidental  death  occurring  to  a  soldier  during  an  absence  without  leave 
is  not  in  line  of  duty,  and  no  compensation  therefor  can  be  given  under  Art. 
Ill  of  the  war  risk  Insurance  act  of  Oct.  6,  1917  (40  Stat.  398,  405). 

220.4. 

War  Department,  J.  A.  G.  O.,  November  9,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  tlie  death  of  Pvt.  L.,  59th 
Pioneer  Infantry,  which  occurred  on  September  10,  1918,  was  in  line  of  duty^ 
The  board  of  officers  appointed  to  investigate  the  death  found  it  to  be  acci- 
dental, to  be  In  line  of  duty,  and  not  the  result  of  decedent's  own  willful  mis- 
conduct. It  appears  without  dispute  from  the  service  record  of  decedent  that 
he  was  at  the  time  of  his  death  and  had  been  since  August  28,  1918,  absent 
without  leave. 

2.  The  findings  of  the  board  can  not  be  sustained.  Although  the  evidence 
is  conclusive  that  the  death  was  purely  accidental  and  was  not  the  result  of 
the  soldier's  own  willful  nii.sconduct,  yet  it  occurred  while  he  was  absent  with- 
out leave.  Consequently,  the  death  did  not  occur  in  line  of  duty,  and  no  com- 
pensation therefor  can  be  given  under  Art.  Ill  of  the  war  risk  Insurance  act  of 
Oct.  6,  1917  (40  Stat.  398,  405). 


PAY  AND  ALLOWANCES:  Employees  of  Ordnance  Department;  Additional 
Pay  Earned  during  Leave  of  Absence. 

Employees  of  the  Ordnance  Department,  wherever  they  may  be,  who  are 
engaged  in  connection  with  the  production  and  caro  of  war  materials,  are 
entitled  to  the  benefits  of  the  act  of  .Tuly  9,  1918  (40  Stat.  845,  870),  providing 
for  additional  pay  for  duty  performeil  during  leave  of  absence  granted  by  law. 
(23  Ops.  Atty.  Gen.  448.) 

248.4.  NovEMBEB  9,  1919. 

PAY  AND  ALLOWANCES:  Enlisted  Man  on  Special  Dnty;  Commutation  of 
Bations. 

An  order  of  The  Adjutant  General  directed  that  a  private  In  the  Signal 
Corps  be  retained  at  a  certain  place,  away  from  his  regular  station,  for  tem- 
porary duty  in  connection  with  airplane  experiments.  He  was  away  from  his 
regular  organization  for  a  year.  As  he  was  on  special  duty  for  the  Army,  he 
was  entitled  to  the  regular  allowance  for  commutation  of  rations. 

246.84. 

War  Department,  J.  A.  G.  O.,  November  9,  1918.— To  The  Adjutant  General. 

1.  Tiiese  papers  show  that  Pvt.  Richard  H.  Harris,  Aviation  Section,  Signal 
Corps,  has  been  at  Greensboro,  Ga.,  since  about  the  1st  of  October,  1917,  with 
permission  from  military  authority,  working  npon  an  airplane,  presumably  of 
his  own  invention,  and  in  connection  wfth  the  question  as  to  whether  he  can 
be  paid  commutation  of  rations  the  Quartermaster  General  suggests  that  such 
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pnyment  cnn  loj?ally  be  made  only  if  "  he  be  placed  on  a  furlough  status  by  au- 
thority of  the  S(»cretai-y  of  War."  The  matter  is  before  this  offlce  for  remark 
and  recommendation. 

2.  It  appears  that  the  chief  of  staff,  August  31,  1917,  paragraph  34.  Special 
Orders  No.  203,  War  Department,  1917,  directed  that  Pvt.  Harris,  tlien  on  duty 
with  the  Nineteenth  Aero  Squadron,  Camp  Kelly,  San  Antonio,  Tex.,  be  sent  via 
Greensboro,  Ga.,  to  Hampton,  Va.,  for  duty,  and  authorized  him   to  delay  10 
days  en  route.    It  also  appears  that  The  Adjutant  General,  under  date  of  Sep- 
tember 26,  1917,  directed  that  if  Pvt.  Harris  was  then  at  Greensboro  he  be  re- 
tained there  "  for  temporary  duty  In  connection  with  aeroplane  experiments,'* 
and  that  he  report  "  to  the  chief  signal  officer  of  the  Army  by  mail."     It  Is  not 
clear  from  the  papers  that  any  other  or  further  orders  have  been  given,  and  it  is 
assumed  that  Pvt.  Harris  has  remained  at  Greensboro  under  the    authority 
Indicated.    The  department  air  service  officer  at  Charleston,  S.  C,  states  that 
on  August  31,  1918,  Pvt.  Harris  reported  that  he  had  practically  perfected  the 
ialrplane  upon  which  he  had  been  working  since  his  arrival  at  Greensboro,  and 
adds  "  as  it  appears  that  he  has  been  working  for  the  interests  of  the  War  De- 
partment during  this  time,  the  reason  for  placing  him  on  furlough  is  not  under- 
stood." 

3.  Tills  office  does  not  understand  why  Pvt.  Harris  should  be  regarded  as  hav- 
ing been  on  furlough  during  the  period  mentioned.    Apparently  he  w^as  on  special 
duty  for  the  Army  at  Greensboro  by  authority  of  the  War  Department,  and  I 
see  no  reason  why  he  is  not  entitled  to  the  regulation  allowance  of  commutation 
of  rations.    The  papers  do  not,  therefore,  indicate  that  it  is  necessar}%  as  sug- 
gestetl  by  the  Quartermaster  General,  in  order  to  pay  him  commutation  of  rations, 
that  the  Secretary  of  War  place  the  soldier  in  a  furlough  status,  by  which  I 
assume  is  meant  that  his  detention  at  Greensboro  be  recognized  as  a  furlough, 
which  only  the  W^ar  Department  can  authorize  in  excess  of  three  months 
(A.  R.  106,  107.)     It  is  recommended  that  the  papers  be  returned  to  the  Quar- 
termaster General  for  proper  action  looking  to  the  payment  to  Pvt,  Harris  of 
the  usual  allowance  for  commutation  of  rations. 


PAT  AND  ALLOWANCES:  Officers  Entitled  to  €oiiimatatioii  of  Quarters; 
Pablie  Quarters  Unayailable  for  Family. 

Though  there  are  public  quarters  available  for  all  the  officers  on  duty  at  an 
Army  general  hospital,  there  are  not  family  quarters  sufficient  to  provide  all 
the  officers  with  quarters  for  their  families.  The  act  of  Mar.  4,  1915  (38  Stat 
1062,  1069),  authorizes  the.  payment  of  commutation  of  quarters  to  officers  when 
there  are  no  public  quarters  available,  and  requires  the  Secretary  of  War  to 
determine  where  and  when  no  such  quarters  are  available.  Paragraphs  1024- 
1035,  Army  Regulations,  prescribe  rules  governing  the  allowances  and  assign- 
ment of  quarters ;  par.  1028,  Army  Regulations,  providing  "  the  allowance  will  be 
reduced  pro  rata  by  the  commanding  officer  when  the  number  of  officers  and  troops 
present  makes  it  necessary."  CJommutation  of  quarters  should  not  be  allowed 
if  the  officers  are  reasonably  provided  with  quarters,  considering  the  present 
emergency  situation ;  and  the  commanding  officer,  subject  to  the  approval  of  tiie 
Secretary  of  War,  has  discretion  to  determine  what  is  a  reasonable  provision. 

245.81. 

War  Department,  J.  A.  G.  O.,  November  9, 1918.— To  The  Adjutant  General. 

1.  In  connection  with  a  request  by  the  commanding  officer,  Fort  Bayard, 
N.  Mex.,  for  the  construction  of  additional  officers'  quarters  at  that  post  and  with 
reference  to  his  statement  that  officers  on  duty  there  "  can  obtain  no  family  allow- 
ance for  commutation,"  the  Surgeon  General  expresses  the  view  **  that  officers 
on  duty  at  United  States  Army  General  Hospital,  Fort  Bayard,  N.  Mex.,  for 
whom  no  quarters  are  available,  are  entitled  to  commutation  of  quarters  under 
the  provisions  of  paragraphs  1299  and  1300,  Army  Regulations."  The  question 
thus  raised  Is  presented  to  this  office  for  an  opinion. 

2.  From  the  facts  stated  by  the  commanding  officer  at  Fort  Bayard,  it  is  not 
understood  by  tliis  office  that  it  is  considered  by  the  commanding  officer  that  there 
are  no  public  quarters  available  for  all  officers  there,  but  only  that  there  are  not 
sufficient  family  quarters  available  to  accommodate  each  officer  with  a  separate 
Bet  of  quarters.    He  states  that  all  sets  of  quarters  occupied  by  officers  below  the 
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grade  of  major  have  two  or  three  families  living  In  them.  His  statement  that 
the  officers  there  can  obtain  no  family  allowance  for  commutation  evidently  has 
reference  to  the  allowance  under  the  act  of  April  16, 1918  (40  Stat.  530) ;  and  I 
think  his  understanding  that  an  officer  on  duty  at  that  post,  which  is  a  permanent 
post,  is  not  entitled  to  the  benefits  of  that  act  is  correct.  As  to  whether  the 
oflicers  are  entitled  to  commutation  of  quarters  under  the  act  of  March  4, 1915  (38 
Stat.  1062,  1069),  depends  on  whether  there  are  public  (Quarters  available  for 
them,  as  determined  by  the  Secretary  of  War  in  regulations.  The  rules  govern- 
ing the  assignment  of  quarters  are  set  forth  in  Army  Regulations  1024  to  1035, 
which  require  that  the  full  allowance  of  quarters  shall  be  assigned  to  officers 
only  when  they  may  be  available.  Paragraph  1028  Army  Regulations  provides 
that  "  the  allowance  will  be  reduced  pro  rata  by  the  commanding  officer  when  the 
number  of  officers  and  troops  present  makes  it  necessary." 

If  the  officers  at  Fort  Bayard  are  reasonably  provided  for  with  quarters,  con- 
sidering the  emergency  situation,  in  the  opinion  of  this  office  it  should  not  be 
determined  that  no  public  quarters  are  available  for  them.  What  is  a  reasonable 
provision  of  quarters  is  to  be  determined  largely  according  to  the  discretion  of 
the  commanding  officer,  subject  to  the  approval  of  the  Secretary  of  War. 


APPBOPBIATIONS:  Rental  of  Buildings  for  War  Department  and  Supply 
Branches  of  Army. 

The  appropriations  made  by  acts  of  July  3,  1918  (40  Stat.  757),  and  July 
8,  1918  (40  Stat.  821),  are  intended  to  provide  for  the  needs  of  the  War  Depart- 
ment in  Washington  as  a  civil  department  of  the  Government  as  distinguished 
from  the  maintenance,  equipment,  and  operation  of  the  Army.  They  are  under 
the  immediate  control  of  the  office  of  the  Secretary  of  War ;  and  the  Director  of 
Purchase,  Storage  and  Traffic,  under  the  control  of  the  Operations  Division  of 
the  General  Staff,  has  no  authority  to  use  buildings  where  payment  of  rental  is 
made  under  these  acts.  Supply  Circ.  No.  32,  Purchase,  Storage  and  Traffic  Divi- 
sion, office  of  the  Chief  of  Staff,  June  22,  1918,  provides  that  the  office  of  the 
Director  of  Purchase,  Storage  and  Traffic  shall  have  sole  authority  to  obtain  real 
estate  and  buildings  for  the  War  Department,  as  recommended  by  the  Division 
of  Operations,  Chief  of  Staff.  Real  estate  and  buildings  obtained  under  authority 
of  that  circular  must  be  for  the  maintenance,  equipment,  and  operation  of  the 
Army  and  payment  therefor  must  be  made  from  Army  appropriations;  real 
estate  and  buildings  obtained  under  the  acta  first  mentioned  must  be  for  the 
War  Department  as  a  civil  department. 

481. 

War  Department,  J.  A.  G.  O.,  November  11, 1918. — To  the  Assistant  Secretary 
of  War. 

1.  You  submit  certain  questions  for  the  opinion  of  this  office  relative  to  the 
rental  of  buildings  in  the  District  of  Columbia  from  the  appropriation  made 
by  acts  of  July  3,  1918  (40  Stat.  757),  and  July  8,  1918  (40  Stat.  821),  aggre- 
gating $175,(X)0.  You  refer  to  Supply  Circular  No.  32,  Purchase,  Storage,  and 
Traffic  Division,  office  of  the  Chief  of  Staff,  June  22,  1918,  reading,  inter  alia, 
as  follows: 

"  The  office  of  the  Director  of  Purchase,  Storage,  and  Traffic  shall  have  sole 
charge  of  carrying  out  the  purchase,  lease,  rental,  condemnation,  or  requisition- 
ing of  real  estate  and  buildings  for  the  use  of  the  War  Department,  recom- 
mended by  the  Operations  Divisions,  General  Staff,  and  all  such  questions 
shall  be  referred  to  it  for  necessary  action  after  approval." 

2.  The  questions  submitted,  with  the  answer  to  each  question  immediately 
thereunder,  are  as  follows: 

Question  1.  Whether  or  not  the  Purchase,  Storage,  and  Traffic  Division  is 
authorized,  under  the  terras  of  said  circular,  to  carry  on  and  close  negotiations 
for  real  estate  and  buildings  to  be  used  for  War  Department  purposes  in 
Washington? 

Answer.  This  question  Is  answered  in  the  negative.  The  reason  for  the 
answer  is  that  the  appropriations  under  consideration  are  for  the  activities  of 
the  War  Department  as  a  civil  department  of  the  Government  and  are  not  for 
the  maintenance,  equipment,  or  operations  of  tlie  Aimy.    There  are  not  there- 
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fore,  under  tbe  control  of  the  Operatlomi  Division  of  the  Cveneral  Staff  but  are 
under  the  immediate  control  of  the  office  of  the  Secretary  of  War. 

Question  2.  If  this  is  not  the  case,  for  what^  purpose  are  the  bulldini^ 
rented  under  the  terms  of  this  circular  to  be  used,  and  from  what  funds  i^ 
the  payment  for  them  to  be  made? 

Answer.  The  buildings  rented  under  the  provisions  of  said  circular  are  for 
the  use  of  the  Army  at  large  and  payment  therefor  should  be  made  from  Army 
appropriations. 

Question  3.  For  what  purpose  Is  it  the  intention  of  Ck>ngres8  that  the  appro- 
priations under  consideration,  aggregating  $175,000,  are  to  be  used? 

Answer.  The  appropriations  are,  as  stated  above,  for  the  War  Department, 
its  offices  and  bureaus.  The  appropriations  are  intended  to  provide  for  the 
needs  of  ttie  War  Department,  Its  offices  and  bureaus,  for  additional  facilities 
in  the  District  of  Columbia.  It  is  not  intended  that  they  should  be  used  for 
the  rental  of  buildings  in  the  District  of  Columbia  for  use  of  ttie  supply 
branches  of  the  Army. 


CLAIMS:  Gorernment  not  Liable  for  Uncollected  Telephone  Charts  on 
Personal  Calls  by  Enlisted  Men. 

Where  there  was  no  arrangement  between  the  military  authorities  and  a  tele- 
phone company  for  the  collection  of  charges  for  personal  calls,  and  it  has  been 
the  custom  for  enlisted  men  at  the  switcliboard  to  collect  the  charges  and  turn 
the  money  over  to  the  telephone  company,  there  is  no  liability  on  the  Govern- 
ment to  make  good  any  default  of  such  enlisted  men,  although  It  should  assist 
the  company  to  obtain  an  accounting  from  the  responsible  soldiers. 

158. 

War  Department,  J.  A.  G.  O.,  November  11,  1918.— To  The  Adjutant  General 

1.  The  question  in  this  case  is  as  to  the  proper  action  to  be  taken  by  the 
department  upon  a  claim  of  the  Southern  Bell  Telephone  &  Telegraph  Co., 
Charleston,  S.  C,  for  $58.33,  alleged  to  be  due  the  company  for  long-distance 
messages  sent  from  the  post  telephone  exchange  at  Fort  Moultrie,  S.  C,  dur- 
ing the  months  of  September,  October,  and  November,  1917.  It  is  not  con- 
tended that  the  long-distance  messages  pertained  to  public  business  or  were 
within  the  contract  the  Government  had  with  the  telephone  company  for 
furnishing  commercial  telephone  service  through  connections  with  the  Gov- 
ernment exchange  at  Fort  Moultrie.  On  the  contrary,  the  charges  are  for 
long-distance  messages  sent  presumably  by  persons  in  the  military  service  at 
Fort  Moultrie  for  their  personal  account. 

2.  It  appears  that  until  sometime  after  this  claim  originated  there  was  no 
arrangement  or  definite  understanding  between  the  military  authorities  and 
the  telephone  company  for  the  collection  of  charges  for  long-distance  service 
rendered  to  officers  and  others  for  their  personal  account  It  had  been  the 
practice  for  the  enlisted  men  at  the  Government  telephone  switchboard  to  col- 
lect the  bills  and  turn  the  money  over  to  the  telephone  company.  Apparently 
this  arrangement  was  considered  by  the  telephone  company  as  satisfactory 
until  the  failure  of  the  company  for  the  months  of  September,  October,  and 
November  to  obtain  from  the  enlisted  men  the  proper  returns  of  all  moneys 
due.  Upon  complaint  by  the  company,  In  January,  1918,  the  proper  officer  at 
the  post  took  steps  to  require  the  enlisted  men  then  present  who  had  handled 
money  so  collected  to  turn  It  in  and  the  company's  claim  was  thus  reduced 
from  about  $150  to  the  sum  of  $58.33.  This  latter  sum,  it  appears,  pertains  to 
a  period  during  which  Pvt  S.,  of  the  Twenty-second  Engineers,  was  on  duty 
at  the  switchboard.  This  soldier,  it  is  stated,  is  in  France  and  no  report  has 
beon  receive<l  from  him  on  the  subject. 

3.  In  the  opinion  of  this  office,  there  is  clearly  no  liability  on  the  part  of  the 
Government  to  pay  this  bill.  The  telephone  company,  having  had  its  own 
understanding  with  the  enlisted  men  for  the  collection  of  the  bills,  or  having 
acquiesced  in  that  practice,  must  rely  upon  the  chance  of  securing  the  money 
from  the  soldier,  or  soldiers,  who  collected  it.  Proper  steps  should,  however, 
be  taken  by  the  military  authorities  to  require  Pvt.  S.  to  account  for  the  money 
he  collected  for  the  telephone  company.  It  Is  observed  that  the  company  is 
willing  to  await  the  return  of  Pvt.  S.  from  France. 


V 
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KEQUISITION:  For  Storage  Faeilities  of  Telegraph  Serrice  Under  Post 
Offiee  Bepartmenl 

Under  section  10,  act  of  August  10,  1917  (40  Stat.  276,  279),  the  President  Is 
authorized  to  requisition  or  otherwise  provide  storage  facilities  for  supplies 
necessary  for  public  use  connected  with  the  common  defense.  Such  action 
should  be  taken  through  the  department  immediately  concerned.  It  is  therefore 
held  that  If  an  order  of  requisition  is  legally  issuable  for  storage  space  for 
records  of  the  Western  Union  Telegraph  Co.,  now  in  charge  of  the  Post  Office 
Department,  such  order  should  be  issued  through  that  department,  and  nut 
through  the  War  Department.  ^* 

601. 

War  Department,  J.  A.  G.  O.,  November  11, 1918. — ^To  the  Assistant  Secretary 
of  War. 

1.  Tn  the  matter  of  the  request  of  the  Postmaster  General,  dated  November  6, 
1918,  that  the  Secretary  of  War  cause  to  be  requisitioned  premises  No.  1407,  G 
Street,  N.  W.,  Washington,  D.  C,  for  the  use  of  the  Western  Union  Telegraph 
Co.,  now  operating  under  the  direction  of  the  Post  Oflace  Department,  you 
request  the  opinion  of  this  office  on  certain  questions,  which,  with  the  answer 
to  each  question  Immediately  tliereunder,  are  as  follows : 

Question  1.  Whether,  or  not,  the  War  Department  can  legally  requisition 
this  building  under  the  provision  of  sec.  10,  food  control  act  of  Aug.  10,  1917 
(40  Stat.  276,  279),  for  the  purposes  under  consideration. 

Answer.  The  papers  show  that  the  building  is  desired  for  the  use  of  the 
Western  Union  Telegraph  Co.  primarily  as  office  space,  but  Incidentally  for 
the  storage  of  telegrams  and  records  pertaining  thereto  received  and  sent  by 
said  company.  Two  questions  present  themselves,  namely:  (a)  Whether  the 
premises  may  be  requisitioned  for  the  purpose  stated  under  authority  of  sec. 
10,  said  act  of  Aug.  10,  1917;  and  (6)  whether  the  Secretary  of  War  has  the 
authority  to  take  such  action  on  behalf  of  the  Post  Office  Department.  As  fo 
question  (a)  it  is  clear  that,  there  is  no  authority  to  requisition  the  premises 
for  office  purposes,  but  only  for  storage  facilities  for  supplies  connected  with  the 
common  defense.  It  is  extremely  doubtful  whether  there  is  authority  to  requi- 
sition them  for  storage  facilities  of  records  connected  simply  with  the  use  of  the 
premises  for  office  facilities.  As  to  question  (b)  It  is  the  view  of  this  office 
that  as  the  premises  are  required  for  an  activity  under  the  Post  Office  Depart- 
ment, the  order  of  requsition.  If  one  Is  legally  Issuable,  should  be  made  by  the 
Postmaster  General,  who  is  the  constitutional  representative  of  the  Pi-esldent  in 
respect  to  activities  of  the  Post  Office  Deparment.  This  office  Is  of  opinion 
that  such  action  can  not  proi)erly  be  taken  by  the  War  Department. 

Question  2.  Whether  or  not  if  the  War  Department  can  requisition  this 
building  and  turn  it  over  to  the  use  of  the  Post  Office  Department,  the  rent 
thereof  can  be  paid  direct  to  the  owners  by  the  Post  Office  Department;  or. 
If  it  Is  paid  by  the  War  Department  whether  or  not  the  Post  Office  may  legally 
reimburse  it. 

Answer.  In  view  of  the  answer  to  question  1,  this  question  requires  no  answer. 

(Question  3.  Whether  or  not  the  power  to  requisition  under  this  statute  can  be 
delegated  by  the  President  to  the  Postmaster  General. 

Answer.  The  answer  to  this  question  will  be  found  In  the  answer  to  question  1. 


ABMIBALTT :  Settlemest  of  Claims  for  Damages  to  Yesseli. 

Authority  can  not  legally  be  granted  to  the  director  of  the  shipping  control 
committee  to  settle  claims  for  minor  damages  to  vessels  of  the  War  Department, 
since  A.  R.  709  requires  that  such  claims  be  referred  to  a  board  of  officers. 

153. 

War  Department,  J.  A.  G.  O.,  November  12, 1918.— To  The  Adjutant  General. 

1.  These  papers  are  again  forwarded  to  this  office  for  its  opinion  (see  Ops. 
J.  A.  G.  153,  Oct.  10,  1918)  upon  the  recommendation  of  the  Shipping  Control 
Committee  that  in  cases  of  damages  to  vessels,  whether  of  the  War  Department 
or  other  branches  of  the  Government,  authority  be  granted  to  the  director  of 
shipping  of  such  committee  to  settle  any  minor  damages  not  exceeding  $500  with- 
out referring  the  same  to  a  board  of  officers. 
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2.  Tills  oflice  concurs  in  tlie  memorandum  for  Gen.  Hlnes  prei>ared  by  Col. 
Bettfson.  datetl  November  7, 1918,  forming  a  part  of  the  papers,  and  in  his  recom- 
mendation therein  contained,  as  follows : 

•*  It  miKht,  however,  be  well  to  sugjcest  that  the  conmianding  general  Port  of 
Embarkation,  Hoboken,  N.  J.,  and  the  Shipping  Control  Committee  ccmfer  on  the 
appointment  of  a  permanent  board  of  officers,  who  will  make  Its  reports  In  the 
usual  way,  assisted  by  a  Judge  advocate  whenever  the  Judge  Advocate  Greneral 
appoints  one  to  act  in  a  particular  case  under  the  recent  Instructions.*' 

3.  A  branch  of  the  admiralty  and  maritime  division  of  this  office  has  been 
established  at  the  port  of  New  York  and  a^dge  advocate  assigned  to  cooperate 
with  boards  of  officers  appointed  under  Army  Regulation  709. 

4.  This  office  does  not  concur  in  the  recommendation  of  the  Shipping  Control 
Ccmimittee  as  far  as  it  relates  to  occurrences  to  vessels  of  the  War  Departiuent. 
This  office  is  of  the  opinion  that  as  regards  occurrences  to  vessels  of  the  War 
Department  the  Shipping  Control  Committee  may  not  legally  be  granted  authority 
to  settle  damages  that  may  occur  to  such  vessels  without  referring  the  same  to 
a  board  of  ofiicers. 


CONTRACTS:  Modification  Denied  to  Contractor  where  Cost  of  Production 
is  Inereaiied  because  of  Increased  Import  Duty. 

After  the  execution  of  a  contract  binding  the  contractor  to  furnish  the  Govern- 
ment with  table  linen  at  a  specified  price,  the  duty  on  such  cloth  was  raised  by 
the  Government.  In  the  absence  of  specific  provision  in  the  contract,  the  officers 
of  the  Government  can  not  modify  the  contract  so  as  to  allow  a  higher  price  to 
the  contractor  in  order  to  meet  an  increased  duty  charge. 

167. 

War  Department,  J.  A.  G.  O.,  November  12, 1918. — To  the  office  of  the  embarka- 
tion branch  of  the  Purchase,  Storage  and  Traffic  Division  of  the  General  Staff. 

1.  These  papers  are  forwarded  to  this  office  for  its  opinion  upon  the  following  . 
question:  Whether  O'Jaffe  &  Pinkus  (Ltd.),  which  company  agreed  by  its  con- 
tract to  furnish  5,000  yards  of  table  linen  to  the  Government  at  a  price  therein 
stipulated,  can  obtain  from  the  Government  a  higher  price  for  said  table  linen 
than  is  provided  for  in  the  contract  because  of  a  higher  duty  being  imposed  on 
such  material  by  the  Government  after  the  execution  of  the  contract. 

2.  The  said  contract  of  December  7,  1916,  provides  for  the  furnishing  by  the 
contractor  to  the  Government  of  5,000  yards  cloth — table  linen — at  a  price  of 
$1.80  per  linear  yard,  delivery  to  begin  on  January  9,  1917,  and  entire  delivery 
to  be  completed  on  or  before  October  9, 1917. 

3.  It  appears  that  the  contractor  has  been  obliged  to  pay  an  increased  duty 
above  the  amount  it  expected  to  pay  at  the  time  it  entered  into  the  contract,  and 
in  consequence  of  said  extra  duty  has  aske<l  the  Government  to  reimburse  it  in 
the  amount  so  paid  of  17  cents  a  yard,  which  would  make  the  cost  of  the  table 
linen  $1.97  per  linear  yard. 

4.  An  examination  of  the  contract  of  December  7,  1916,  shows  that  it  contains 
no  provision  whereby  the  contractor  may  be  relieved  from  fulfilling  the  obligation 
of  its  contract  at  the  price  therein  stated  on  account  of  being  obliged  to  pay 
duties  at  a  higher  rate  during  the  performance  of  the  contract  tlian  prevailed  at 
the  time  of  its  execution.  A  right  vested  in  the  Government  by  the  contract  at 
the  price  therein  specifle<l  and  the  officers  of  the  Government  have  no  power  to 
revise  or  change  the  right  so  vested.  The  fact  that  the  Government  itself  in- 
creased the  duty  on  the  article  does  not  alter  the  conclusion  here  reached.  (See 
Deming'8  case.  1  Ct.  Cls.  190.) 

5.  Therefore  it  is  the  opinion  of  this  office  that  the  contractor  can  not  l<>gally 
be  paid  a  sum  higher  than  that  stipulated  in  its  contract  with  the  Government 


INSIGNIA  OF  MERIT:  To  Whom  Deliyered  when  Awarded  Posthnmonsly. 

A  major  killed  in  action  was  posthumously  awarded  a  distinguished  service 
cross  and  a  French  croix  de  guerre.  He  was  survived  by  a  cousin  and.  a 
woman,  not  related,  who  was  appointed  his  guardian  by  the  will  of  his  mother 
and  had  always  acted  in  loco  parentis.  The  distinguished  ser\'ice  cross  should 
be  given  to  such  representative  of  the  deceased  as  tlie  President  may  designate 
under  the  Army  appropriation  act  (40  Stat  845,  871)  and,  under  the  circum- 
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Stances,  the  croix  de  guerre  should  be  delivered  to  whom  the  French  authorities 
may  designate. 

210.8. 

War  Department,  J.  A.  G.  O.,  November  12,  1918.— To  The  Adjutant  General. 

1.  From  the  papers  in  reference  It  appears  that  Maj.  W.,  First  Regiment  of 
Kngineers,  was  killed  In  action  and  that  a  distinguished  service  cross  and  a 
French  croix  de  guerre  have  been  aw^arded  to  him  posthumously ;  that  Mr.«i.  0., 
of  Lynchburg,  Va.,  is  his  cousin ;  and  that  Mrs.  A.,  of  Auburn,  Ala.,  is  no  kin  of 
Ills,  but  was  made  his  guardian  by  the  will  of  his  mother,  who  died  when  he  was 
3  years  of  age ;  that  Mrs.  A.  was  always  regarded  by  Maj.  W.  as  his  mother ; 
and  that  she  acted  in  loco  parentis^  although  no  formal  adoption  proceeding  was 
ever  had.  Inquiry  is  made  whether  the  distinguished  service  cross  and  croix 
de  guerre  should  be  delivered  to  Mrs.  C.  or  to  Mrs.  A. 

2.  By  the  terms  of  the  Army  appropriation  act  (40  Stat.  845,  871),  the  dis- 
tinguished service  cross  Is  in  such  case  to  be  delivered  to  such  representative 
of  the  deceased  as  the  President  may  designate.  Mrs.  A.  may,  and  should,  in  the 
opinion  of  this  office,  be  so  designated,  and  the  distinguished  service  cross 
should  be  delivered  to  her.  The  proper  authorities  of  the  French  Government 
should  determine  to  whom  the  French  croix  de  guerre  should,  under  the  cir- 
cumstances, be  delivered. 


LINE  OF  BUTT:  Injury  with  Consent  of  Soldier. 

Two  soldiers  were  drinking;  and  one,  in  order  to  test  the  quality  of  a  steel 
lielmet,  offered  to  let  the  other  shoot  while  it  was  on  his  head.  They  forcibly 
took  a  cartridge  away  from  a  sober  third  soldier,  for  that  purpose,  and  death 
resulted  from  the  shot.    The  death  was  not  In  line  of  duty. 

220.4. 

War  Department,  J.  A.  G.  O.,  November  12,  1918.— To  The  Adjutant  General. 

1.  Opinion  Is  requested  whether  the  death  of  Pvt.  S.  was  the  result  of  his 
own  misconduct.  It  appears  that  Pvt.  S.  and  Pvt.  L.,  on  the  afternoon  of  May  12, 
1918,  while  somewhat  under  the  Influence  of  liquor,  discussed  the  quality  of  steel 
lielmets ;  that  Pvt.  S.  offered  to  wear  a  helmet  and  allow  Pvt.  L.  to  shoot  at  it, 
so  as  to  determine  whether  the  bullet  would  pierce  it  or  glance  off ;  that  Pvt.  L. 
took  a  cartridge  from  the  belt  of  Pvt.  N.,  against  the  protests  of  Pvt.  N.,  and 
with  Pvt.  S.*s  consent  and  assistance;  that  Pvt.  S.  placed  a  helmet  on  his  head 
and  that  Pvt  L.  shot  at  the  helmet ;  that  the  bullet  pierced  the  helmet  and  killed 
Pvt.  S.  A  board  of  officers  found  that  Pvt.  S.  met  his  death  partially  as  the 
result  of  his  own  misconduct  and  that  the  death  was  not  in  the  line  of  duty. 

2.  It  is  the  opinion  of  this  office  that  the  death  of  Pvt.  S.  did  not  occur  In  the 
line  of  duty  and  was  the  result  of  his  own  misconduct. 


PAY  AND  ALLOWANCES:  Soldier  Absent  Without  Leave;  Cost  of  Trans- 
portation under  Guard  to  New  Station  of  His  Company. 

A  soldier,  restricted  to  barracks  awaiting  shipment,  went  absent  without 
leave  and  did  not  report  until  after  his  company  had  entrained.  He  was  sent 
under  guaiH  to  the  new  station  of  his  company  and  charged  with  the  cost  of 
transportation  of  himself  and  guard.  Paragraph  110,  A.  R.,  under  which  the 
charge  was  made,  was  Intended  to  reimburse  the  Government  for  actual  ex- 
I>ense  incurred  by  fault  of  the  soldier,  and  not  to  impose  a  punishment.  Ac- 
cordingly, in  this  case,  the  expense  of  the  guard  only  should  be  charged  against 
the  soldier  because  the  Government  would  have  paid  the  soldier's  expenses 
bad  he  gone  with  his  company.  Sending  a  guard  with  the  soldier  was  within 
the  discretion  of  the  military  authorities  directing  such  action. 

242.3.  November  5,  1018. 

PRIVATE  PROPERTY:  Disposal  of  Unclaimed  Shipments  by  Sale. 

Shipments  of  unclaimed  personal  property,  as  to  which  no  information  can  be 
obtained,  may  be  sold  as  abandoned  property,  and  the  proceeds  deposited  in  the 
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Treasury  as  miscellaneous  receipts.    Under  the  President's  ^autliority  over  tlie 
Army,  regulations  may  be  promulgated  governing  the  manner  ot  disposal  of 

such  property. 

a32.3. 

War  Department,  J.  A.  G.  O.,  November  12,  1918— -To  The  Adjutant  Genueral. 

1.  Inquiry  is  made  as  to  the  disposition  to  be  made  of  unclaimed  shipiiient> 
of  ftnidentified  personal  property  of  enlisted  men  and  officers  as  to  the  owners!)! p 
of  which  property  the  Director  of  Purchase,  Storage,  and  Traffic  has  and  can 
obtain  no  information. 

2.  It  is  assumed  that  the  Government  is  not  at  fault  In  being  without  Infor- 
mation as  to  the  ownership  of  the  property  in  question.  Upon  tMs  assumption  it 
would  be  Justified,  after  holding  the  packages  containing  such  property  for  a 
n^asunable  time  awaiting  identification  by  the  claimant,  in  disposing  of  the 
property  by  sale  as  abandoned  property  in  the  hands  of  tlie  Government.  If 
the  property  is  such  that  It  may  deteriorate  rapidly  in  value  it  may  thus  be 
disposed  of  immediately.  Under  the  President's  power  to  make  regulations  for 
the  government  of  the  Army,  regulations  may  be  promulgated  governing  this 
matter.  They  should,  in  my  opinion,  direct  that  the  contents  of  the  packages  so 
dealt  with  be  recorded  and  the  amount  of  money  realized  from  such  sales  t>e 
kept  of  record.  The  money  so  realized  should  be  deposited  in  the  Treasury  as 
miscellaneous  receipts. 

SELECTIYE  DRAFT  ACT:  Limited  Service  MeH;  Disposition  of  Ineoape- 
tents. 

Where  limited  ser\ice  men,  after  having  been  inducted  into  particular 
branches  of  the  ser\ice,  are  found  to  be  incompetent,  they  may  be  transferred 
to  other  organizations  to  do  work  for  which  they  are  fitted,  or  they  may  be 
discharged  from  the  service.  The  question  of  their  disposition  is  one  of  policy 
rather  than  of  law. 

220.8.  November  12,  1918. 

CITIL  AUTHORITIES:  Selective  Draft  Aet;  Soldier  Charged  with  Felony. 

A  soldier,  prior  to  his  induction  into  the  military  service,  was  arrested  upon 
a  statutory  charge  of  rape,  and  released  on  ball.  He  failed  to  disclose  this 
fact  to  his  local  board  when  he  was  inducted.  Subparagraph  (c).  Rule  XIII, 
section  79,  Selective  Service  Regulations,  second  edition,  under  Act  of  May  18, 
1917  (40  Stat.  76),  provides  that  "any  registrant  *  ♦  ♦  at  large  on  bail 
under  criminal  process  *  ♦  ♦  pending  his  discharge  from  confinement  or 
the  final  disposition  of  his  case,  ♦  *  ♦  be  treated  as  standing  at  the  bottom 
of  Class  IV,  and  so  recorded."  Section  116,  Selective  Service  Regulations,  pro- 
vides "  every  registrant  shall,  within  five  days  after  the  happening  ther*\)f, 
report  to  his  local  board  any  fact  which  might  change  or  affect  his  classitica- 
tlon,"  and  makes  failure  to  do  so  a  misdemeanor.  The  commanding  general  at 
Camp  Funston  refused  the  demand  of  the  civil  authorities  for  the  surrender 
of  the  soldier.  The  failure  to  comply  strictly  with  the  Selective  Service  Regula- 
tions did  not  invalidate  the  Induction,  and  the  soldier  Is  a  member  of  the  Mill- 
tar>^  Establishment.  The  action  of  the  commanding  general  in  declining  to  .sur- 
render him  should  be  sustained,  since,  by  a  circular  letter  issued  from  the 
ofiice  of  The  Adjutant  General  December  3,  1917,  the  power  to  decide  whether 
a  soldier  shall  be  surrendered  to  the  civil  authorities  was  committed  to  the 
commanding  general. 

220  8 

War  r>cpartnient,  J.  A.  G.  O.,  November  13,  1918.— To  The  Adjutant  General. 

1.  The  remark  and  recommendation  of  this  ofl^ce  are  desired  with  reference 
to  the  application  of  the  civil  authorities  of  Sumner  County,  Kans.,  for  the 
surrender  of  W.,  now  in  the  military  service  at  Camp  Funston,  Kans.,  for 
trial  upon  the  statutory  charge  of  rape.  The  complaint  states  that  on  Febru- 
ary 1,  1918,  this  man  had  carnal  knowledge  of  one  M.,  who  was  then  15  years 
of  age.  The  Kansas  statute  provides  that  every  iierson  who  shall  be  con- 
victed of  rape,  either  by  carnally  or  unlawfully  knowing  any  female  under  the 
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age  of  IS  years,  or  by  forcibly  ravisblDg  anyone  of  the  age  of  18  years  or 
upward,  shall  be  punished  by  confinement  at  hard  labor  for  not  less  than  5 
years  nor  more  than  21  years.  (Kans.  Gen.  Stat.  1015,  sec.  3392.)  It  appears 
that  W.,  prior  to  Induction  into  the  military  service  jon  September  4,  1918,  wtis 
apprehended  on  the  above  charge,  and  released  on  ball  in  the  sum  of  $1,000. 

2.  Upon  application  by  the  civil  authorities  to  the  commanding  general  of 
Camp  Funston  for  the  surrender  of  this  man,  the  camp  Judge  advocate  advised 
against  compliance  with  the  application,  expressing  the  view  that  the  proof 
submitted  by  the  civil  authorities  was  insufficient  to  Justify  a  surrender  of  tl^.e 
soldier.  In  this  view  the  commanding  general  concurred.  Considerable  cor- 
respondence ensued  between  the  civil  and  military  authorities,  but  the  Idttor 
have  adhered  to  the  decision  not  to  surrender  this  man.  The  application  and 
accompanying  papers  have  been  referred  by  the  adjutant  general  of  the  State 
of  Ktinsas  to  The  Adjutant  General  of  the  Army  through  8ie  Provost  Marshal 
General.  The  Provost  Marshall  General's  Ofiice  cites  subparagraph  (o).  Rule 
XIII,  section  79,  Selective  Service  Regulations,  second  edition,  which  provldos 
that:  '*Any  registrant,  not  classified  in  Class  V  under  subparagraph  (h)  of 
Rule  XII  who  is  (o)  at  large  on  bail  under  criminal  process,  shall  first  be 
classified  and  recorded  as  any  other  registrant;  but,  pending  his  discharge 
from  confinement,  or  the  final  disposition  of  his  case,  he  shall  be  treated  as 
standing  at  the  bottom  of  Class  IV,  and  so  recorded  by  entering  in  red  ink  next 
to  and  in  the  same  column  with  his  name  on  the  classification  list  (P.  M.  G.  O., 
Form  1,000,  p.  187)  the  figure  IV,''  and  states  that:  "The  fact  that  registrant 
was  under  a* $1,000  ball  for  his  appearance  in  court  to  answer  the  charge  of  a 
felony,  prior  to  his  induction  into  the  military  service,  created  a  change  of 
status  of  his  case  which,  the  attached  papers  disclose,  the  registrant  failed  to 
report  to  his  local  board.  Section  116,  Selective  Service  Regulations,  second 
edition,  reads : 

**  *  Every  registrant  shall,  within  five  days  after  the  happening  thereof,  re- 
port to  his  local  board  any  fact  which  might  change  or  affect  his  classification. 
Failure  to  report  change  of  status  as  herein  required,  or  making  a  false  re- 
port thereof,  Is  a  misdemeanor  punishable  by  one  year's  imprisonment' " 

In  view  of  the  facts  stated  the  conclusion  is  reached  by  that  ofllce  that  the 
registrant  was  erroneously  inducted  into  the  military  service,  and  it  is  recom- 
mended that  he  be  immediately  discharged  therefrom. 

3.  In  this  conclusion  and  recommendation  this  office  is  unable  to  concur. 
Granting  that,  in  the  induction  of  this  man  into  the  military  service,  strict 
conii)liance  was  not  had  with  the  terms  of  the  Selective  Service  Regulations, 
that  fact  alone  can  not  serve  to  Invalidate  the  induction.  The  question  of 
whether  or  not  those  regulations  had  been  complied  with  was  one  for  de- 
ternilnation  in  the  first  instance  by  the  local  board.  Having  been  determined 
hi  favor  of  the  man's  eligibility  for  military  service  and  no  appeal  from  the 
board's  classification  having  been  taken  by  the  registrant,  the  action  of  the 
local  board  was  final.  W.  is  not  included  within  the  class  of  men  who,  under 
tho  terms  of  section  4,  selective  draft  act  (40  Stat.  76,  78),  are  exempt  from 
military  service,  and  having  been  accepted  for  and  Inducted  into  said  service, 
it  is  the  opinion  of  this  office  that,  notwithstanding  the  facts  as  set  forth  by  the 
Provost  Marshal  General's  Office,  he  is  now  a  member  of  the  Military  Estai)- 
lishment 

4.  The  only  question  remaining  for  consideration  is  whether  the  facts  of 
this  case  are  such  as  to  Justify  the  surrender  of  W.  to  the  civil  authorities  on 
account  of  the  charges  now  pending  against  him.  That  question  has  been  de- 
cided by  the  commanding  general  of  Camp  Funston,  Kans.,  pursuant  to  tlie 
instructions  contained  in  the  circular  letter  issued  from  the  oflfce  of  The 
Adjutant  General  under  date  of  December  3,  1917.  Having  determined  that 
que^tion,  the  decision  of  which  was  committed  to  the  commanding  general  by 
these  instructions,  it  1^  the  view  of  this  office  that  his  action  in  declining  to 
surrender  W.  to  the  civil  authorities  should  be  sustained. 


CLAIMS:  Prlyate  Property  Damaged  by  Soldiers;  Duty  of  Gommaiidliig 
Officer. 

"Where  the  commanding  officer  of  a  camp  delayed  for  nearly  two  years  to  act 
upon  the  complaint  of  a  property  owner  as  to  depredations  committed  by 
soldiers  upon  her  property,  an  explanation  should  be  called  for.    If  there  was 
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negligence  on  his  part  in  failing  to  enforce  the  Articles  of  War  applicable  In         ? 
such  cases,  he  should  be  either  court-martialed  or,  in  lieu  thereof,  required  j 

to  settle  the  claim  himself. 

153. 

War  Department,  J.  A.  G.  0.,  November  13.  1918.— To  The  Adjutant  General. 

1.  The  depredations  complained  of  as  having  been  committed  by  soldiers 
against  the  property  of  Mrs.  D.,  Ck>lumbus,  N.  Mex.,  occurred  during  the  period 
from  lilarch  to  August,  1916,  and  the  papers  show  that  Mrs.  D.  seasonably 
made  complaint  to  the  commanding  officer  at  Camp  Columbus,  N.  Mex.,  si>c-:iiy- 
Ing  in  detail  the  damages  alleged  to  have  been  committed.    Her  letter  was  dated 
August  28,  1916,  and  a  copy  is  included  in  the  file  herewith.    Apparently,  no 
action  was  taken  upon  her  complaint  with  n  view  to  fixing  the  responslbiiiij 
and  compelling  the  soldiers  to  make  good  the  damages,  under  the  Articles  of 
War,  until  nearly  two  years  thereafter,  when  it  was  then  found  impossible 
to  assess  the  damages  against  the  soldiers  responsible  therefor,  because  of  the 
many  changes  in  the  personnel  of  the  organizations.     In  the  opinion  of  this 
office  the  commanding  officer  whose  duty  it  was  to  act  upon  Mrs.  D.'s  complaint 
when  made  in  August,  1916,  should  be  called  upon  for  an  explanation  and  if 
there  was  negligence  on  his  part  in  failing  to  enforce  the  Articles  of  War  ap- 
plicable in  such  cases  he  should  either  he  court-martialed  or  in  lieu  thereof, 
be  required  to  settle  Mrs.  D.'s  claim,  the  amount  of  damages  as  ascertained  by 
a  board  of  officers  being  $81.20. 


CONTEACTS:  Appropriations  Available  on  Partienlar  Shipbuildingr  Con- 
trad 

A  contract  for  the  construction  of  14  concrete  boats  was  made  in  the  fiscal 
year  of  1918  and  had  the  effect  of  obligating  the  appropriations  for  that  year 
to  the  amount  named  in  the  contract.  The  contractor  having  broken  his  con- 
tract after  the  expiration  of  that  fiscal  year,  the  Government  may  make  new 
contracts,  but  unless  current  appropriations  are  available  for  the  construction 
of  these  boats,  the  number  should  be  reduced  so  that  the  total  price  does  not 
exceed  the  amount  of  the  original  contract,  plus  ^yhatever  may  be  collected 
from  the  first  contractor  for  his  breach.  An  appropriation  is  available  only 
to  the  extent  of  the  obligated  funds  of  the  particular  fiscal  year  for  which  it  Is 
made.     (R.  S.,  sec.  3690;  6  Comp.  Dec.  815,  819.) 

164. 

War  Department,  J.  A.  G.  O.,  November  13,  1918.— To  The  Adjutant  GeneraL 

1.  Opinion  is  requested,  in  the  matter  of  the  failure  of  the  W^est  Coast  Ship 
Building  Co.  to  perform  its  contract  for  the  construction  of  14  concrete  boats, 
on  certatn  questions  with  regard  to  the  availabilty  of  the  1918  appropriation 
for  having  the  work  performed  by  the  next  higher  bidder,  whose  bid  was  con- 
siderably higher  than  that  of  the  defaulting  contractor.  The  questions  sub- 
mitted, with  the  answer  to  each  question  immediately  thereunder,  are  as  fol- 
lows : 

Question  1.  Can  a  contract  for  the  full  number  of  boats  at  the  increased  cost 
be  legally  executed  and  payments  beyond  what  has  already  been  obligated 
made  from  the  unexpended  balance  of  the  1918  appropriations? 

Answer.  The  contract  under  consideration,  having  been  made  during  the  fiscal 
year  1918,  had  the  efl!ect  of  obligating  the  appropriations  for  that  year  in  the 
amount  of  the  contract  price  for  the  boats.  Section  3690,  Revised  Statutes,  re- 
quires each  annual  appropriation  to  bear  the  burdens  of  the  particular  year 
for  which  it  is  granted  and  to  be  used  for  the  proper  use  of  that  year  and  no 
other,  except  that  the  appropriations  for  the  particular  fiscal  year  are  available 
for  expenditure  thereafter  to  meet  the  obligations  incurred  within  that  year. 
(See  6  Comp.  Dec.  815,  819.)  The  contract  In  question  only  obligated  the  appro- 
priation to  the  extent  of  the  price  stated  therein.  If  the  contract  be  terminated 
for  breach,  and  the  work  let  to  the  next  higher  bidder,  the  excess  of  cost  above 
the  amount  which  may  be  collected  from  the  defaulting  contractor  may  be 
paid  from  the  current  fiscal  year  appropriations  If  any  are  available  for  the 
work.  If  current  appropriations  are  not  available  for  the  construction  of  these 
boats,  the  number  should  be  reduced  so  as  to  bring  the  expenditure  within  the 
limits  of  the  obligated  funds. 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ABMJl.  973 

« 

Question  2.  If  not,  can  the  amount  already  obligated  be  used  to  building 
as  many  boats  as  possible  of  the  type  originally  contracted  for,  that  number 
falling  below  the  original  number  of  14? 

Answer.    This  question  is  answered  in  the  affirmative. 


BESEBTION:  ConstrnetiTe  Enlistment. 

Where  a  member  of  the  National  Guard,  notwithstanding  his  period  of  en- 
listment had  expired,  remained  with  his  organization  after  its  draft  into  the 
Federal  service  on  August  5,  1917,  until  Thanksgiving,  1917,  he  constructively 
enlisted  in  the  Federal  service,  and  may  be  punished  for  desertion  thereafter 
occurring. 

220.4. 

War  Department,  J.  A.  G.  0.,  November  13,  1918.— To  The  Adjutant  General. 

1.  It  appears  from  a  letter,  dated  November  6,  1918,  and  signed  by  C,  that 
he  was  a  member  of  CJompany  G,  Third  Regiment  District  of  Columbia  National 
Guard,  on  duty  at  the  Mexican  border ;  that  his  company  was  mustered  out  of 
the  service  of  the  United  States  on  April  1,  1917,  and  in  the  latter  part  of 
April,  1917,  was  remustered  into  the  Federal  service ;  that  he  was  on  leave  of 
absence  for  one  day ;  that  he  claims  never  to  have  been  mustered  into  the  service 
after  the  muster  out  on  April  1,  1917 ;  that  his  term  of  enlistment  expired  in 
July,  1917;  that,  nevertheless,  he  remained  as  a  member  of  his  company 
until  the  day  before  Thanksgiving,  1917;  that  he  left  the  company  the  day 
before  Thanksgiving,  1917,  and  has  remained  absent  ever  since  that  date.  His 
present  status  is  in  question. 

2.  Although  Pvt  C.'s  period  of  enlistment  expired  in  July,  1917,  yet,  by  con- 
tinuing in  the  service  and  presumably  receiving  pay  and  allowances  for  the 
period  from  July,  1917,  to  Thanksgiving,  1917,  he  was  constructively  reenlisted. 
If  between  the  time  of  his  discharge  and  the  time  of  draft  on  August  5,  1917, 
under  the  President's  proclamation  of  July  3,  1917,  he  had  not  received  pay  and 
allowances  so  that  he  had  at  that  time  reenlisted  In  the  National  Guard,  still 
by  remaining  from  August  5,  1917,  to  Thanksgiving,  1917,  in  Company  G,  Third 
Regiment  District  of  Columbia  National  Guard,  after  its  draft  into  the  Federal 
service,  he  was  constructively  enlisted  In  the  Federal  service.  When  he  left 
his  company  in  November,  1917,  and  failed  to  return,  he  committed  the  offense 
of  desertion.  Plis  status  now  Is  that  of  a  member  of  the  United  States  Army  in 
desertion. 


BESEBTION:  Expenses  Chargeable  to  Soldiers;  Necessity  of  Trial. 

Where  a  soldier,  held  as  a  deserter,  was  discharged  on  surgeon's  certificate 
of  disability  before  being  tried  by  court-martial  or  admitting  his  guilt,  the 
reward  and  other  expenses  connected  with  his  apprehension  and  delivery 
can  not  be  charged  against  his  pay.  A.  R.  127,  C.  A.  R.  No.  58,  July  6,  1917; 
A.  R.  131;  C^A.  R.  No.  72,  May  20,  1918.)  Such  a  charge  may  be  only  in  pur- 
suance of  a  court-martial  conviction. 

251. 

War  Department,  J.  A.  G.  0.,  November  13,  1918.— To  The  Adjutant  General. 

1.  The  matter  of  fixing  the  responsibility  for  failure  of  officers  to  charge 
against  former  Pvt.  K.  at  Camp  Sherman,  Ohio,  the  sum  of  $50  paid  as  a  reward 
for  his  arrest  as  a  deserter  seems  to  this  office  of  no  consequence,  if,  as  appears 
to  be  the  case,  this  soldier  was  discharged  on  surgeon's  certificate  of  disability 
shortly  after  his  delivery  as  a  deserter  and  without  having  been  tried,  and  in 
the  absence  of  any  information  indicating  that  he  admitted  desertion.  This  office 
is  not  aware  of  any  provision  in  special  regulations  or  instructions  contrary  to 
the  rule  in  the  Army  Regulations  to  the  effect  that  a  soldier  for  whom  a  reward 
has  been  paid  as  a  deserter,  and  other  expenses  incurred  in  connection  with 
his  allegeil  desertion,  should  be  charged  again.st  his  pay  except  in  pursuance  of 
a  court-niHrtlal  conviction  or  of  his  admission  of  guilt  of  desertion.  (See  A.  B« 
327,  C.  A.  R.  No.  58,  July  6,  1917 ;  A.  R.  131,  C.  A.  R.  No.  72,  May  20,  1918.) 
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DISOHABOE:  Effeet  •(  Mlitake. 

In  the  absence  of  fraud  Justifying  cancellation,  the  discharge  ot  a  soldier 
through  mistalce  is  effective. 

220.8. 

War  Department,  J.  A.  G.  O.,  November  18,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  show  that  one  S.,  an  American  dtizen  by  Tlrtne 
of  uaturalization  of  his  father,  was  discharged  as  an  alien  enemy  because  of 
t)te  fact  that  he  had  been  bom  In  Germany  and  bad  never  tal^en  legal  proceed- 
ings to  become  naturalized. 

2.  It  is  obvious  that  the  discharge  of  S.  was  made  through  a  misapprehension 
of  the  law  and  mistake  as  to  his  citizenship.  The  discharge,  however*  Is  ef- 
fective ;  and  there  is  nothing  in  the  attached  papers  to  show  fraud  on  the  part 
of  S.  which  could  Justify  a  cancellation  of  the  discliarge.  Consequently,  the  only 
method  of  having  S.  returned  to  the  military  forces  is  by  redassifyin^r  antl  re- 
drafting him. 


EFFICIENCY  BOARDS:  Reserve  Oileers  may  be  Ordered  Ibefere  Boards. 

Former  Reserve  Corps  officers  are  subject  to  be  ordered  before  efficiency 
boards,  appointed  under  section  9  of  the  selective  draft  act  of  May  IS,  1917  (40 
Stat  76,  82).  General  Orders,  No.  73,  War  Department^  1918,  creating  the 
United  States  Army,  amends  the  commissions  of  all  such  officers  so  as  to  make 
them  commissions  In  the  United  States  Army  for  the  period  of  the  emergency. 

,  334.4.  NovsMBSB  1S»  1918. 

From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  assistant  judge  advocate,  Hobol^en,  N.  J. 
Subject:  Efficiency  board. 

1.  In  your  communication  of  November  8,  1918,  you  inquire  (1)  whether  an 
officer  of  the  United  States  Army  who  came  Into  the  service  as  a  member  of 
the  Officers'  Reserve  Corps  prior  to  the  issuance  of  General  Orders,  No.  73, 
War  Department,  1918,  may  be  ordered  l>efore  an  efficiency  board  appointed 
under  section  9,  selective  draft  act  (40  Stat.  76,  82),  and  (2)  whether  the  com- 
manding general  of  the  port  of  embarlsatlon  has  authority  to  order  officers 
under  his  jurisdiction  to  appear  before  such  a  board  duly  appointed  by  the 
War  Department  under  said  section  9. 

2.  Your  first  question  Is  answered  in  the  affirmative.  There  are  no  lonper 
any  Reserve  officers  on  active  duty  in  the  United  States  Army.  By  General 
Orders,  No.  73,  War  Department,  1918,  all  commissions  were  amended  so  that 
the  commissions  of  Reserve  Corps  officers  are  now  commissions  In  the  United 
States  Army  for  the  period  of  the  emergency  only.  Consequently,  these  former 
Reserve  officers  are  subject  to  be  ordered  before  efficiency  boards  pursuant  to 
the  letter  from  The  Adjutant  General  of  the  Army  to  the  commanding  general, 
port  of  embarkation,  dated  September  4,  1918,  from  which  an  extract  Is  quoted 
In  your  communication.  Your  second  question  Is  llliewlse  answered  In  the 
affirmative,  provided  that  the  War  Department  order  convenes  the  board  for 
the  purpose  of  examining  such  officers  as  may  be  ordered  before  it  by  the 
commanding  officer  of  the  port.  Otherwise  the  officer  must  be  ordered  before 
the  board  by  the  authority  convening  the  board. 


GOTERNMENT  AGENCIES:  Telephone  Calls  of  Officer  of  Railroad  Admin- 
istration not  Payable  from  Army  Appropriations. 

Charges  for  long  distance  telephone  calls  made  by  the  general  transporta- 
tion agent.  United  States  Railroad  Administration  at  Camp  Wheeler,  Get., 
although  pertaining  to  the  movement  of  troops,  are  not  payable  from  ,Army 
appropriations.  As  such  calls  were  made  by  the  agent  of  the  railroad  In  the 
performance  of  his  official  duties,  they  apparently  should  be  paid  in  the  same 
manner  as  his  other  official  expenses. 

483.2.  NovEMBBS  13,  19ia 
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HOSPITALS:  Medieal  Expenses;  Members  of  National  Guard. 

After  a  soldier  of  the  National  Guard  had  responded  on  July  25,  1917,  to 
the  President's  call  imder  the  proclamation  of  July  3,  1917,  by  reporting  at 
his  company  rendezvoq^a  and  Joining  his  organization,  he  was  entitled  to  medical 
and  hospital  treatment  at  public  expense,  although  he  had  not  been  formally 
mustered  Into  the  Federal  service. 

158. 

War  Department,  J.  A.  G.  O.,  November  13,  1918.— To  The  Adjutant  General, 

1.  The  question  In  this  case  Is  whether  bills  for  the  medical  and  hospital 
treatment  of  Pvt.  H.,  of  the  Rhode  Island  National  Guard,  Incurred  In  July 
and  August,  1917,  are  payable  from  Federal  appropriations.  It  appears  that 
this  soldier  responded  July  25,  1917,  to  tlie  President's  call  under  the  proclama- 
tion of  July  3,  1917,  and  while  In  the  Federal  service  In  his  organization  at 
Fort  Wetherlll,  R.  I.,  but  before  he  was  formally  mustered  In,  was  stricken 
with  appendicitis  and  was  taken  to  the  Newport  hospital,  where  an  operation 
was  performed.  It  Is  stated  by  his  company  commander  that  there  were  no 
facilities  at  Fort  Wetherlll  for  taking  care  of  such  a  case  and  that  the  soldier 
was  refused  admission  to  the  post  hospital  at  Fort  Adams,  R.  I.,  on  the 
ground  "that  the  soldier  was  not  yet  In  the  Federal  service." 

2.  As  the  soldier  had  responded  to  the  President's  call  by  reporting  at  his 
company  rendezvous  and  Joining  his  organization,  he  was  entitled  to  medical 
and  hospital  treatment  at  public  expense.  In  the  opinion  of  this  office  the 
reasonable  and  necessary  expense  Incurred  for  his  treatment  at  the  Newi)ort 
hospital  Is  payable  from  public  funds.  It  is  recommended  that  the  papers  be 
referred  to  the  Surgeon  General  for  proper  action. 


OFFICERS:  Commissions  to  Students  In  Officers'  Training  Sekools  During 
Armistice. 

Candidates  undergoing  training  In  the  officers'  training  schools,  for  whom 
there  will  be  no  vacancies  on  the  completion  of  their  courses,  can  not  be  com- 
missioned In  the  Officers'  Reserve  Corps  and  placed  upon  an  Inactive  status 
because  appointments  in  the  Reserv^e  Corps  are  discontinued  by  General  Orders, 
No.  73,  War  Department,  1918.  Aside  from  this  order,  however,  there  is 
nothing  to  prevent  the  commissioning  of  successful  candidates  in  the  Reserve 
Corps,  so  long  as  the  number  and  proportion  In  any  section  of  the  Officers* 
Reserve  Corps  do  not  exceed  those  provided  for  by  the  national  defense  act 

(i9  Stat  166,  189). 
» 

210.4. 

War  Department,  J.  A.  G.  O.,  November  13,  1918.— To  The  Adjutant  General. 

1.  It  appears  that  there  are  now  approximately  44,000  candidates  undergoing 
training  in  the  Central  Officers*  Training  Schools  for  Infantry,  Field  Artillery, 
and  machine-gun  units ;  and  that  there  will  probably  be  no  vacancies  to  which 
successful  candidates  can  be  appointed  upon  completing  the  course  of  instruc- 
tion. Inquiry  is  therefore  made  whether  these  successful  candidates  might  be 
commissioned  in  the  Officers'  Reserve  Corps  and  placed  upon  an  inactive  status. 

2.  General  Orders,  No.  73,  War  Department,  1918,  specifically  provides  that 
hereafter,  during  the  period  of  the  existing  emergency,  appointments  in  the  Re- 
serve Corps  will  be  discontinued.  Consequently,  no  such  commissions  may  be 
Issued  without  an  amendment  to  said  order.  Aside  from  said  order  there  is  no 
regulation  or  statute  forbidding  the  commissioning  of  such  successful  candidates 
in  the  Reserve  Corps  provided  that  the  number  be  kept  within  the  following 
provision  of  the  national  defense  act  (39  Stat.  166, 189) : 

**  The  proportion  of  officers  in  any  section  of  the  Officers*  Reserve  Corps  shall 
not  exceed  the  proportion  for  the  same  grade  in  the  corresponding  arm,  corps, 
or  department  of  the  Regular  Army,  except  that  the  number  commissioned  in 
the  lowest  autliorized  grade  in  any  section  of  the  Officers'  Reserve  Corps  shall 
not  be  limited." 

Note. — By  section  3.  General  Orders,  No.  113,  War  Department,  1918,  General 
Orders,  No.  73,  War  Department,  1918,  is  amended  by  strikilng  out  the  clause 
**  discontinuing  appointments  in  the  Reserve  Corps.*' 


^ 
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OFFICERS:  Payment  for  Telepkones  in  Private  Residenees. 

Where  (Commercial  telephone  lines  Installed  for  tlie  use  of  the  Government 
are  used  by  private  subscribers  at  a  military  post  the  proportionate  clmrge  for 
tlie  trunk  line,  according  to  the  number  of  telephones  in  use,  should  be  paid  by 
ofTicers  having  telephones  In  their  quarters.  (Dig.  Ops.  J.  A.  G.,  1917,  p.  313.) 
The  same  rule  could  be  applied  in  case  of  officers  and  agents  connected  with  the 
()I)eration  of  manufacturing  plants  of  the  Government.  If  such  officers  or  agents 
pay  to  tlie  telephone  company  their  pro  rata  share  of  the  expense  of  supplying 
the  commercial  service,  there  can  be  no  legal  objection  to  such  use. 

G76. 

War  Department,  J.  A.  G.  C,  November  13,  1918.— To  The  Adjutant  General. 

1.  With  reference  to  the  matter  of  installing  telephones  in  private  residences 
of  officers  and  agents  connected  with  the  operation  of  manufacturing  plants  of 
the  Government,  which  was  the  subject  of  an  opinion  of  tliis  office  of  October  17, 
1918,  ante,  p.  891,  the  Chief  Signal  Officer  explains  that  the  telephone  systems  on 
which  residence  telephones  may  be  placed  will  in  some  case  have  outside  con- 
nections, and  he  refers  to  the  decision  of  the  Comptroller  of  the  Treasury  of  Octo- 
ber 6,  1913  (Dig.  Ops.  J.  A.  G.,  1917,  p.  313),  to  the  effect  that  where  coDMnerclal 
trunk  lines  installed  for  the  use  of  the  Government  are  used  by  private  .sub- 
scribers at  a  military  post,  the  charge  for  the  rental  of  the  trunk  lines  should 
be  apportioned  to  the  officers  having  telephones  In  theif  quarters  and  the  Gov- 
ernment, according  to  the  number  of  telephones  used  in  each,  respectively,  and 
he  suggests  that  the  ruling  of  this  office  of  October  17,  supra,  "  be  amplified  to 
include  such  cases  and  that  arrangements  be  permitted  for  use  of  trunk  lines 
under  the  same  plan  as  in  the  comptroller's  decision  cited."    (22  Comp.  Dec.  602.) 

2.  The  comptroller's  decision  contemplated  a  situation  where  the  officers^ 
having  telephones  installed  for  their  personal  use,  paid  to  the  telephone  com- 
pany direct  the  charges  therefor.  If  the  arrangement  contemplated  by  the  Chief 
Signal  Officer  is  such  that  the  officers  and  agents,  for  whom  telephones  are  to 
be  installed  in  private  quarters,  are  to  pay  to  the  telephone. company  their  pro 
rata  share  of  the  expenses  for  supplying  the  commercial  service,  it  is  believed 
that  there  can  be  no  legal  objection  to  It. 


PAY  AND  ALLOWANCES:  Disposal  of  Checks  Payable  to  a  Deceased  Al- 
lottee. 

Where  checks  of  a  disbursing  clerk  of  the  Bureau  of  War  Risto  Insurance, 
representing  an  allotment  or  a  family  allowance  to  a  deceased  allottee  are  not 
Indorsed  by  the  payee  during  her  lifetime,  they  do  not  constitute  assets  in  the 
hands  of  the  personal  representative.  Such  checks  should  be  returned  un- 
cashed  to  the  accounting  section  of  the  Bureau  of  War  Risk  Insurance.  The 
amount  of  allowance  and  allotment  which  might  be  legally  paid  may  be  used 
by  the  bureau  In  payment  of  expenses  of  the  funeral,  last  Illness,  board,  rent,  and 
household  expenses  for  which  the  allottee  was  liable.  Such  accounts,  together 
W'ith  proof  thereof  in  accordance  with  the  probate  laws  of  the  State  where 
allottee  resided,  should  be  presented  to  the  accounting  section,  Bureau  of  War 
Risk  Insurance.  If  the  total  amount  available  exceeds  the  amount  of  such 
claims,  the  excess  amount  of  allotment  of  pay  should  be  refunded  to  the  en- 
listed man  through  his  commanding  officer. 

004.6. 

War  Department,  J.  A.  G.  O.,  November  13,  lOlS.—To  the  war-risk  judge 
advocate.  Camp  Travis,  Tex. 

1.  Checks  of  a  disbursing  clerk  of  the  Bureau  of  War  Risk  Insurance  rep- 
resenting an  allotment  from  the  pay  of  an  enlisted  man  or  a  family  allowance 
to  a  member  of  class  A  or  class  B,  which  are  not  indorsed  and  delivered  by  the 
payee  during  her  lifetime  do  not  constitute  assets  In  the  hands  of  the  allottee's 
personal  representative  and  the  allottee  obtains  no  right  thereto  w^hicli  is  trans- 
missible to  her  next  of  kin.  The  amount  of  allotment  and  family  allowance 
which  might  legally  be  paid  by  the  Bureau  of  War  Risk  Insurance  to  the 
allottee,  may  be  used  by  the  bureau  in  the  payment  of  her  funeral  expenses,  the 
expenses  of  her  last  illness,  and  debts  for  board,  rent,  and  other  household 
expenses  for  which  she  was  liable.    All  such  checks,  made  payable  to  a  de- 
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ceased  allottee,  should  be  returned  uncashed  to  the  Accounting  Section  of  the 
Bureau  of  War  Risk  Insurance  for  cancellation. 

2.  Claims  for  the  different  items  set  out  above  sliould  be  presented  to  the 
Accounting  Section,  Bureau  of  War  Risk  Insurance,  Washington,  D.  C.  Proof 
of  each  claim  presented  is  required  by  the  bureau  and  each  account  should  be 
certified  in  the  manner  required  by  the  probate  laws  of  the  State  where  the 
deceased  allottee  resided  at  the  time  of  her  death,  and,  if  possible,  receipts  for 
bills  already  paid  should  be  attached  to  the  original  claim. 

3.  If  the  total  amount  available  exceeds  the  amount  necessary  to  pay  all 
such  claims,  the  excess  amount,  in  the  case  of  allotment  of  pay,  should  be  re- 
funded to  the  enlisted  man  through  his  commanding  officer  by  request  to  credit 
the  man  on  the  succeeding  pay  roll,  and,  in  the  case  of  a  family  allowance, 
should  remain  or  be  deposited  in  the  Treasury. 


PAY  AND  ALLOWANCES :  Field  Clerk  Not  Entitled  to  Longevity  Pay. 

Army  field  clerks  are  by  statute  entitled  to  the  allowances  of  a  second  lieu- 
tenant ;  but  longevity  increase  of  pay  is  not  an  allowance.  They  are  not  entitled 
to  longevity  pay  under  Revised  Statutes,  section  1262,  providing  longevity  pay 
for  commissioned  officers,  because  they  are  not  commissioned  officers. 

241.1. 

War  Department,  J.  A.  G.  0.,  November  13,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  Army  field  clerks  are  entitled  to  longevity  pay  on 
account  of  prior  enlisted  service.  This  question  is  raised  by  Army  field  clerk 
Nicolas  Souchet,  Camp  Upton,  N.  Y.,  who  calls  attention  to  the  fact  that  he 
has  had  over  seven  years  service  as  an  enlisted  man. 

2.  Section  1262,  Revised  Statutes,  providing  for  longevity  pay,  applies  in 
terms  only  to  commissioned  ofticers.  Army  field  clerks  are  not  commissioned 
officers  and,  therefore,  do  not  come  within  the  terms  of  the  statute.  In  recent 
decisions,  the  Comptroller  of  the  Treasury  (25  Comp.  Dec.  256,  257),  has 
held  that  under  the  provisions  of  the  statute  granting  to  Army  field  clerks 
the  same  allowances  and  benefits  "  as  heretofore  allowed  by  law  to  pay  clerks. 
Quartermaster  Corps,"  act  of  July  9,  1918  (40  Stat.  845,  853),  Army  field 
clerks  are  entitled  to  the  allowances  of  a  second  lieutenant,  but  longevity  in- 
crease of  pay  is  not  an  allowance.  The  rates  of  pay  of  Army  field  clerks  are 
fixed  by  statute,  and,  in  the  opinion  of  this  office,  are  not  subject  to  increase 
under  the  longevity -pay  statute. 


PRIYATE  PROPERTY:  Reimbarsement  of  Soldier  for  Loss. 

The  Government  is  not  liable  for  the  loss  of  a  valuable  ring  stolen  from  a  sol- 
dier while  a  patient  at  an  Army  hospital,  even  though  the  officials  and  nurses 
were  negligent.  The  only  law  authorizing  the  reimbursement  of  soldiers  for 
loss  of  private  property  is  the  act  of  March  28,  1918  (40  Stat.  459,  479),  which 
limits  reimbursement  to  the  value  of  lost  property  such  as  "  they  are  required 
by  law  or  regulations  to  own  and  use  In  field  service  in  the  performance  of 
their  duties." 

153. 

War  Department,  J.  A.  G.  O.,  November  13,  1918.— To  The  Adjutant  General. 

1.  There  has  been  referred  to  this  office  for  recommendation,  papers  in  a 
claim  made  by  the  widow  of  W.  against  the  United  States  for  the  value  of  her 
deceased  husband's  diamond  ring,  claimed  to  have  been  lost  in  the  base  hospital 
after  leaving  the  operating  room. 

2.  Mrs.  W.  alleges  that  her  husband  was  mortally  wounded  January  11,  1918, 
at  Fort  Riley,  Kans.,  by  Capt.  W.,  who  robbed  the  Army  bank;  was  taken  un- 
conscious to  the  base  hospital,  operated  upon,  and  died  soon  after ;  that  at  the 
time  he  was  wounded  and  after  the  operation,  a  diamond  ring,  alleged  to  be 
worth  $1,000,  was  seen  on  her  husband's  finger  by  the  surgeon,  the  nurse,  and 
others,  that  the  ring  was  missing  from  his  finger  within  an  hour  after  leaving 
the  operating  room  and  has  not  been  recovered.  She  also  refers  to  the  records 
on  file  in  this  case  at  headquarters  building,  Camp  Funston,  Kans.    Brig.  Gen. 
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Frank  L.  Winn,  commanding  Camp  Funston,  on  February  4,  1918,  advised  Mrs. 
W.  that  "The  inspector  believes  tliat  the  ring  was  stolen  thw^e,  bas«  hospital, 
but  that  the  evidence  in  the  case  is  so  circumstantial  that  recovery  is  quite 
improbable." 

3.  The  act  of  March  28,  1918  (40  Stat.  459,  479),  the  only  statute  which 
authorizes  reimbursement  to  officers,  enlisted  men,  etc.,  for  private  property 
lost  or  destroyed  in  tlie  military  service  in  time  of  war,  limits  its  operation 
to  sucli  property  as  "  they  are  required  by  law  or  regulations  to  own  and  vt^ 
in  field  service  in  the  performance  of  their  duties ;"  and  further  limits  its  opt-ra- 
tlon  to  conditions  not  here  present.  It  is  clear  that  this  statute  does  not  apply 
to  this  case;  and  this  office  is  clearly  of  the  opinion  that  there  is  no  legal 
liability  on  the  part  of  the  United  States  for  the  loss  of  tlie  diamond  ring, 
whether  or  not  there  vras  negligence  on  the  part  of  the  officials  or  nurses  at  the 
base  hospital. 


ADMIRALTY:  Servlees  Rendered  in  Begcning  Transport. 

At  the  request  of  the  department  quartermaster,  Honolulu,  claimant's  ship 
went  to  the  rescue  of  an  Army  transport,  which  was  disabled  near  dangerous 
reefs,  and  towed  her  safely  to  port.  The  owner  of  the  rescuing  ship  filed  a 
claim  for  such  service.  Assmniug  that  the  claim  is  Just,  there  is  no  appropria- 
tion of  the  Quartermaster  Corps  out  of  which  it  can  be  paid. 

579.1. 

War  Department,  J.  A.  G.  O.,  November  14,  1918. — To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  the  claim  of  Mats«>n  Naviga- 
tion Co.,  the  owner  of  the  S.  S.  Manoa  In  the  amount  of  $24,626.84,  for 
services  rendered  to  the  United  States  Army  transport  IHx,  April  25  to  May 
3,  1918,  inclusive,  is  properly  payable  from  the  funds  of  the  Quartermaster 
Corps.    Attention  is  called  to  previous  papers  (Ops.  J.  A.  G.  579.1,  June  21, 191  <S). 

2.  The  7)t4P  sailed  from  Honolulu  bound  for  Manila  on  April  21»  1918.  At 
midnight  April  24,  1918,  a  radio  message  was  received  from  her  giving  the 
information  that  she  was  totally  disabled  owing  to  loss  of  her  proiielter  and 
locating  her  jjosition  in  the  vicinity  of  dangerous  reefs.  The  S.  S.  Manoa  at 
the  time,  controlled  by  and  under  charter,  to  the  United  States  Shii>plng  Board, 
without  any  agreement  as  to  the  payment  for  services,  at  the  request  of  depart- 
ment quartermaster,  Honolulu,  went  to  her  assistance.  The  Manoa  picke<I  up 
the  I>ix  and  successfully  towed  her  to  Honolulu  arriving  May  8, 1918.  consuming 
7  days,  20*  hours  of  time.  The  owner  makes  claim  for  5  days,  (H  hours  at 
$2,268.33  per  day  in  April,  1918,  and  for  2  days,  14  houre  in  May,  1918,  at 
$2,195.16  per  day,  which  with  the  value  of  the  extra  fuel  consumed  makes  the 
total  claim  of  $24,626.84. 

3.  This  office  upon  the  present  and  former  papers  expresses  no  opinion  as  to 
the  Justness  of  the  claim,  the  nature  of  the  services  renderetl  or  the  reasonable- 
ness of  the  amount.  It  is  stated  in  the  papers  that  any  salvage  by  the  Manoa 
under  the  terms  of  the  charter  is  for  the  owner  and  the  United  States  Shipping 
Board  in  equal  amounts. 

4.  In  the  opinion  of  this  office  there  is  no  appropriation  for  the  Quartermaster 
Corps  out  of  which  this  claim,  if  Just  and  reasonable  in  amount,  may  be  paid. 


CIYIL  RIGHTS  OF  SOLDIERS:  Soldiers'  and  Sailors'  Civil  Relief  Act  Not 
ApplicaMe  to  Gontraets  of  Wife. 

Where  property  Is  purchased  by  the  wife  of  a  man  in  military  service,  the 
soldiers*  and  sailors'  civil  relief  act  (40  Stat.  440)  does  not  apply  to  the  con- 
tract. If  the  contract  was  in  fact  the  contract  of  the  husband,  althoiugh  entered 
into  in  the  name  of  the  wife,  it  would  be  subject  to  the  act.  Whether  a  con- 
tract made  In  the  name  of  the  wife  is  actually  the  contract  of  the  husband,  is  u 
question  of  fact  for  the  civil  authorities  to  determine. 

014.4. 

War  Department,  J.  A.  G.  O.,  November  14,  1918.— To  The  Adjutant  GeneraL 

1.  It  is  recommended  that  the  attached  papers  be  returned  to  C,  second 

lieutenant.  Ordnance  Department,  Sandy  Hook  Proving  Ground,  N.  J^  with  the 

Information  contained  in  paragraph  4  hereof. 
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2.  By  the  first  indorsement  the  opinion  of  this  office  is  regnested  upon  tlie 
QTiestion  whether  the  soldiers'  and  sailors*  ciTil  relief  act  of  ^arch  8,  1918  (40 
Stat.  440,  443),  is  applicable  to  a  case  where  household  goods  were  purchased  on 
the  instalhnent  plan,  the  "  lease  "  having  been  executed  by  the  wife  of  a  person 
in  military  service  prior  to  his  induction  into  such  service. 

3.  Section  301  of  the  act  above  mentioned  provides  as  follows : 

"  That  no  person  who  has  received,  or  whose  assignor  has  received,  under  a 
contract  for  the  purchase  of  real  or  p^sonal  propertj>  or  of  lease  or  bailment 
with  a  view  to  purchase  of  such  property,  a  deposit  or  installment  of  the  pur- 
chase price  from  a  person  or  from  the  assignor  of  a  person  who,  after  the  date 
of  payment  of  such  deposit  or  installment,  has  entered  military  ser>ice,  shall 
exercise*  any  right  or  option  under  such  contract  to  rescind  or  terminate  the 
i^^Hitnicr  or  resume  possession  of  the  pn^^erty  for  nonpayment  of  any  install- 
meftt  falling  due  during  the  period  of  such  military  service  except,  by  action 
ill  court  of  competent  jurisdiction." 

This  act  is  applicable  if  the  purchaser  has  entered  the  military  service,  other- 
wise It  is  not.  In  the  case  submitted  it  is  a  question  of  fact  for  judicial 
determination  by  local  authorities  whether  the  husband  or  the  wife  was  the 
purchaser.  The  fact  that  the  wife  executed  the  "  lease  "  would  ordinarily  be 
prima  facie  evidence  that  she  purchased  the  goods.  However,  this  presumption 
may  be  overcome  by  the  facts  in  the  case. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  the  act  above  referred  to 
applies  if  the  husband  purcliased  the  goods,  and  that  It  does  n  t  if  the  wife 
was  the  purchaser. 


CITIUAN  EMPLOYEES:  Payment  of  Burial  Expenses. 

A  telephone  operator  in  the  employ  of  the  Signal  Corps  died  in  the  United 
States  while  undergoing  training  In  telephony,  preparatory'  to  going  overseas. 
The  regulation  permitting  payment  of  burial  expenses  of  deceased  cl^^lian  em- 
ployees (Army  Regulations  87,  Changes  Army  Regulations  No.  77,  Aug.  3,  1918) 
limits  expenditures  in  connection  therewith  to  employees  who  die  abroad,  in 
Alaska,  in  the  Canal  Zone,  on  Army  transports,  or  while  on  duty  in  the  Held 
or  at  military  posts  in  the  United  States.  The  death  in  this  case  having 
occurred  in  a  city  in  the  United  States  is  not  within  the  provision  of  this  regu- 
lation, and  no  burial  expenses  can  be  allowed. 

157.  November  14,  1918. 


INSIGNIA  OF  MERIT:  Awards  for  Bislingalslied  Senriee. 

The  act  of  July  9,  1918  (40  Stat.  845,  872),  provides  that  awards  for  distin- 
guished service  shall  be  issued  "  in  the  cases  of  officers  and  enlisted  men  now 
in  the  Army  who  have  been  mentioned  in  orders,  now  a  part  of  official  records." 
The  phrase  "  mentioned  in  orders  "  was  evidently  ufle<l  to  limit  the  awards  to 
cases  where  acts  of  gallantry  were  considered  worthy  of  being  mentioned  in 
orders  at  the  time.  The  purpose  of  the  requirement  that  the  orders  be  "  now 
a  part  of  official  records  "  was  evidently  to  preclude  the  issue  of  future  orders 
to  meet  the  requiremwits  of  the  statute. 

210,5. 

War  Department,  J.  A.  G.  O.,  November  14, 1918. — ^To  The  Adjutant  General. 

1.  Remark  by  this  office  is  desired  as  to  the  proper  coiDStruction  of  that  ^mrt 
of  the  act  of  July  9,  1918  (40  Stat.  845,  872),  relative  to  awards  for  distin- 
gul.Mhed  service,  which  provides  that  the  same  shall  be  issued,  "  in  the  ca.ses  of 
offi<'ers  and  enlisted  men  now  in  the  Army  who  have  been  mentioned  In  oi'ders, 
now  a  part  of  official  records."  ^ 

2.  The  question  is  whether  the  phrase  '*  mentioned  in  orders  "  was  intended 
by  Congress  to  include  all  official  records.  The  meaning  of  the  term  '*  mentioned 
in  orders  "  is  well  established  and  understood  in  military  parlance,  and  it  was 
eviflently  used  In  this  act  to  limit  the  awards  to  cases  where  the  acts  of  gal- 
lantry were  such  as  to  challenge  attention  at  the  time  of  the  performance  of 
8ame  and  considered  as  worthy  at  that  time  of  being  mentioned  in  orders.    The 
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requirement  that  the  orders  be  "  now  a  part  of  official  records  "  was  evidently 
made  by  Congress  to  preclude  the  issue  of  future  orders  to  meet  tlie  require- 
ments of  the  statute. 


PUBLIC  PBOPEBTT:  Authority  of  Secretary  of  War  to  Lease. 

A  lease  of  a  part  of  a  military  reservation  not  necessary  for  public  use  for 
a  term  of  six  years,  with  the  right  of  renewal  at  the  option  of  tlie  lessee,  ex- 
ceeds the  authority  given  the  Secretary  of  War  to  lease  Government  property 
under  his  control.  The  act  of  July  28,  1892  (27  Stat  321,  322),  limits  the  period 
for  which  a  lease  may  be  granted  to  five  years,  and  provides  that  it  shall  be 
revocable  at  any  time.  The  n mount  and  nature  of  the  consideration  is  for  the 
discretion  of  the  Secretary  of  War ;  and  fencing  or  development  of  water  suppl.v 
on  the  reservation  may  form  a  part  or  all  of  the  consideration. 

680.3. 

War  Department,  J.  A.  G.  O.,  November  14,  1918.— To  the  Director  of  Opera- 
tions, Office  of  the  Chief  of  Staff. 

1.  The  question  is  whether  the  Secretary  of  War  has  the  authority  to  lease  for 
a  term  of  six  years  with  the  right  of  renewal  In  the  lessee,  an  unused  portion  of 
the  Fort  Huachuca  Military  Reservation,  Ariz,,  and  if  no  such  authority  exists, 
what  form  of  a  lease  could  be  executed  that  would  most  nearly  give  to  the  pro- 
posal lessee  the  privilege  which  he  desires. 

2.  The  only  authority  by  which  the  Secretary  of  War  can  lease  military  res2r- 
vations  is  that  found  in  the  act  of  July  28,  1892  (27  Stat.  321,  322),  which 
provides : 

"  That  authority  be,  and  is  hereby,  given  to  the  Secretary  of  War,  when  in  his 
discretion  It  will  be  for  the  public  good,  to  lease,  for  a  period  not  exceeding 
live  years  and  revocable  at  any  time,  such  property  of  the  United  States  under 
his  control  as  may  not  for  the  time  be  required  for  public  use  and  for  the  leasing 
of  which  there  is  no  authority  under  existing  law,  and  such  leases  shall  be 
reported  annually  to  Congress.'* 

The  authority  of  the  Secretary  of  War  under  the  above  act  to  lease  military 
reservations,  or  portions  thereof  not  required  for  the  public  use,  is  limited  with 
respect  to  the  time  for  which  the  leases  may  be  made  to  periods  of  not  exceeding 
five  years.    A  lease,  therefore,  for  the  period  of  six  years  with  right  of  renewal  ia 
the  lessee  as  desired  In  the  present  case  could  not  be  made.    There  would  be  no 
objection,  however,  to  making  a  lease  for  five  years  and  including  in  its  terms  a 
provision  for  renewal  at  the  option  of  the  Secretary  of  War,  If  such  provision  be 
desired  by  the  proposed  lessee,  but  of  course  this  would  give  the  lessee  no  right  of 
renewal.    Under  the  terms  of  the  act  the  question  of  the  amount  of  the  con- 
sideration and  whether  it  shall  be  a  cash  consideration  or  a  consideration  of 
ser\'lces  rendered  by  the  lessee  rests  entirely  with  the  Secretary  of  War,  and, 
therefore.  In  the  case  under  consideration  if  It  be  deemed  desirable  that  the 
erection,  construction,  and  maintenance  of  fencing  and  the  development  of  a 
water  supply  on  the  reservation  form  a  part  of  the  consideration,  or  the  entire 
consideration  for  the  lease,  there  would  be  no  legal  objection  thereto. 


ALIENS:  Kelease  of  Declarants  on  Withdrawal  of  Declaration;  Not  to  Be- 
lieve Alien  from  Liability  for  Military  Grime. 

Section  4,  act  of  July  9,  1918  (40  Stat.  845,  885),  provides  "  that  a  citizen  or 
subject  of  a  country  neutral  in  the  present  war  who  has  declared  his  intention 
to  become  a  citizen  of  the  United  States,  shall  be  relieved  from  liability  to 
military  service  upon  his  making  declaration  In  accordance  with  such  regulations 
as  the  President  may  prescribe,  withdrawing  his  intention  to  become  a  citizen 
of  the  United  States."  General  Orders,  No.  92,  War  Department,  October  16 
1918,  authorized  officers  having  general  court-martial  jurisdiction  to  release  such 
persons  where  they  have  already  been  inducted  into  the  Army,  provided  they 
make  application  for  release.  Those  provisions  can  not  be  utilized  by  an  alien 
to  relieve  himself  from  liability  for  military  crimes  committed  while  he  is  w 
tlie  service. 
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251.29. 

War  Department,  J.  A.  G.  O.,  November  15, 1918. — To  The  Adjutant  General. 

1.  In  your  communication  of  November  12,  1918,  you  request  the  opinion  of 
this  olHce  on  the  question  whether  the  "  Provisions,  General  Orders,  No.  92,  War 
Department,  1918,  apply  to  willful  deserters  and  delinquents." 

2.  General  Orders,  92,  W.  D.,  1918,  promulgated  on  October  16, 1918,  derives  its 
authority  from  the  act  of  Congress  of  July  9,  1918  (40  Stat.  845,  885),  which 
provides  in  section  4,  "That  a  citizen  or  subject  of  a  country  neutral  in  the 
present  war  who  has  declared  his  intention  to  become  a  citizen  of  the  United 
States  shall  be  relieved  from  liability  to  military  service  upon  his  making 
declaration  in  accordance  with  such  regulation  as  the  President  may  prescribe, 
withdrawing  his  Intention  to  become  a  citizen  of  the  United  States,  which  shall 
opei*ate  and  be  held  to  cancel  his  declaration  of  his  intention  to  become  an  Ameri- 
can citizen,  and  he  shall  be  forever  debarred  from  becoming  a  citizen  of  the 
United  States."  A  resident  neutral  alien  is  liable.  In  time  of  war,  to  com- 
pulsory military  service  in  the  forces  of  the  United  States,  and  Congress  can 
not  have  intended  its  liberal  concession,  In  sec.  4,  act  of  July  9,  1918,  supra,  to 
be  utilized  by  such  alien  to  relieve  himself  from  liability  for  military  crimes 
committed  while  he  is  In  the  service.  To  hold  otherwise  would  be  to  permit  the 
act  of  Congress  to  be  utilized  as  a  refuge  for  such  neutral  aliens  who  may,  from 
time  to  time,  become  offenders  against  military  law. 

3.  The  question  submitted  Is  answered  In  the  negative. 


CONDUCT:  Prejudieial;  Charging  Local  Draft  Board  with  Circulating 
False  Reports. 

Reports  were  circulated  that  a  soldier  on  iudefiuite  furlough  was  a  slacker 
and  that  his  parents  were  expending  large  sums  of  money  to  keep  him  out 
of  military  service.  To  set  hlms(4f  right  before  the  community,  he  published 
In  the  local  papers  a  telegram  to  The  Adjutant  General  requesting  that  his 
furlough  be  canceled  and  charging  the  local  board  with  circulating  the  reports. 
The  statement  concerning  the  local  board  was  false  but  the  soldier  believed 
It  to  be  true  at  the  time.  Such  conduct  is  Improper  and  censurable,  but  it 
is  not  so  prejudicial  to  military  discipline  as  to  warrant  a  court-martial  trial 
of  the  soldier. 

2.')0.45. 

War  Department,  J.  A.  G.  O.,  November  15,  1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  indicate  that  K.,  of  Bucyrus,  Ohio,  having  been 
Inducted  Into  the  military  service  by  the  local  board  of  Crawford  County,  Ohio, 
was  released,  under  an  Indefinite  furlough,  for  Industrial  employment  with  the 
American  Clay  Machinery  Co.  in  Bucyrus,  Ohio.  While  he  was  so  employed, 
reports  were  circulated  in  the  community  charging  he  was  a  slacker  and  that 
he  had  been  able  to  evade  military  service  by  Improper  Influences  exercised  In 
his  behalf;  the  origin  of  which  reports  he  attributed  to  the  members  of  the 
local  board,  although  It  appears  they  had  no  part  in  the  origin  or  the  circula- 
tion of  the  reports.  With  the  apparent  Intention  of  setting  himself  In  a  proper 
light  with  the  people  of  his  community,  K.  sent  a  telegram  to  The  Adjutant 
General  of  the  Army  asking  that  his  furlough  be  canceled  and  that  he  be  re- 
turno<l  to  camp  for  military  service.  This  telegram  contained  the  following 
expression : 

"  Local  draft  board  have  created  Impression  locally  that  I  am  a  slacker  and 
lu\\9  caused  reports  to  be  circulated  that  my  parents  were  offering  large  sums  of 
monev  to  prevent  me  from  being  Inducted  Into  the  Army,  which  Is  absolutely 
false." 

This  telegram  K.  caused  to  be  published  In  the  local  papers  of  Bucyrus. 

The  local  board  involved,  through  the  Provost  Marshal  General,  requests  the 
War  Department  that  "  such  action  be  taken  as  will  exonerate  the  board  and 
protect  it  In  the  full  and  further  discharge  of  Its  duties ; "  and  transmits  with 
this  request  record  of  testimony  taken  by  the  board  In  Its  Investigation  of  the 
pul)llcntion  of  the  telegram  in  question. 

2.  It  is  the  opinion  of  this  office  that  the  facts  disclosed  by  the  investigation 
do  not  establish  an  offense  for  which  trial  of  Pvt.  K.  by  general  court-martial 
would  be  justified.    It  falls  to  show  that  the  charges  made  by  K  against  the 
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local  bonrd  were  known  by  him,  at  the  time  ^hey  were  made  and  publfsbed, 
to  have  been  false.  White  the  ar-tiou  of  K.,  ns  aliown  by  the  inTestisation,  was 
manifestly  improper  and  censurable,  it  did  not,  upon  the  fiicts  disclosed,  consti- 
tute fluch  conduct  to  the  prejudice  of  good  order  and  military  diacipUne,  as 
would  Justify  his  trial  by  court-martial. 


ENLISTMENT:  SelectiTe   Draft   Act;   Felony    Bisqaalillefl   for    Military 
Serrlce. 

One  convicted  of  felony.  althoui?h  thereafter  pardoned,  is  disqualified  for  en- 
listment in  the  Regular  Army  or  the  United  States  Army.  (R.  S.  lllS  ;  40  Stat 
76,  81.)  He  may  be  drafted  under  the  selective  draft  act  of  May  18,  1917  (40 
Stat.  76),  but  section  79  (h),  SelectiTe  Service  Regulations,  second  edition,  re- 
quires that  he  be  placed  in  Glass  V. 

827.2. 

War  Department,  J.  A.  G.  O.,  November  15,  1918. — ^To  The  Adjutant  Gteneral. 

1.  Inquiry  is  made  by  C,  whether  a  person  convicted  of  murder  and  there- 
after pardoned  is  prevented  from  entering  the  military  service  of  the  United 
States,  and  whether  he  is  barred  from  employment  under  the  United  States 
civil  service. 

2.  Persons  convicted  of  felony  may  not  be  voluntarily  enlisted  in  the  Regu- 
lar Army  or  in  the  United  States  Army.  (R.  S.  1118;  40  Stat.  76,  81).  The 
selective  draft  act  (40  Stat.  76)  does  not  prohibit  the  drafting  of  such  persons, 
but  section  79  (h),  Selective  Service  Regulations,  second  edition,  requires  that 
they  be  placed  In  Class  V,  which  in  effect  exempts  them  from  mitttary  service. 
Whether  they  may  be  employed  In  the  United  States  civil  service  is  an  inquiry 
which  Mr.  C.  should  address  to  the  United  States  Civil  Service  Conunissioo. 


07FICESS:  INilegation  of  Tr«st  aad  Aee^untaMlity. 

The  act  of  October  6,  1917  (40  Stat.  345,  367),  and  the  act  of  July  9,  1918 
(40  Stat.  845,  878),  provide  that  "during  the  present  emergency,  under  such 
regulations  as  may  be  prescribed  by  the  Secretary  of  War,"  officers  of  the  Army 
accountable  for  public  moneys,  may  intrust  such  public  moneys  to  other  offi- 
cers for  the  purpose  of  having  them  miilie  disbursements  as  their  agents,  both 
officers  being  accountable  for  the  money.  The  issuance  of  such  regulations  by 
the  Secretary  of  War  is  a  prerequisite.  Regulations  issued  by  the  Chief  of 
Ordnance  may,  however,  be  approved  by  the  Secretary  of  War,  thus  making 
them  his  own. 

130. 

War  r>ef)artment,  J.  A.  G.  C,  November  15,  1918 — ^To  the  Secretary  of  War. 

1.  Opinion  is  requested  on  the  question  whether  it  is  necessary  for  the  Secre- 
tary of  War  to  Issue  regulations  under  act  of  October  6, 1917  (40  Stat  345, 367), 
and  act  of  July  9,  1918  (40  Stat.  845,  878).  The  provisions  of  the  tvfr'-o  statutes 
are  substantially  alike,  except  that  the  former  is  limited  to  disbursing  officers 
of  the  Ordnance  Department,  while  the  latter  applies  to  all  disbursing  officers 
of  the  Array.  These  acts  provide  that  "  during  the  present  emergency,  under 
such  regulations  as  may  be  prescribed  by  the  Secretaiy  of  War,"  officers  ac- 
countable for  public  moneys  may  intrust  such  moneys  to  other  officers  for  the 
purpose  of  having  them  make  disbursements  as  their  agents.  The  statutes 
provide  that  both  the  officer  to  whom  money  Is  intrusted  as  well  as  the  officer 
who  Intrusts  it  "  shall  be  held  pecuniarly  responsible  therefor  to  the  United 
States." 

2.  The  question  submitted  is  answered  In  the  affirmative,  inasmuch  as  the 
statutes  expressly  provide  that  the  action  shall  be  taken  "aniler  such  regu- 
lations as  may  be  prescribed  by  the  Secretary  of  War."  So  far  as  this  office  Is 
advised,  the  Secretary  of  War  has  not  issued  the  regulations  under  the  earlier 
statute,  although  such  regulations  have  been  Issued  thereunder  by  the  Chief  of 
Ordnance.  No  legal  objection  is  seen  to  the  approval  of  these  regulations  so 
issued  by  the  Chief  of  Ordnance,  thereby  making  them  regulations  of  the 
Secretary  of  War.    Under  the  later  statute  the  Secretary  of  War,  October  18» 
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1018»  In  memoraQdnm  for  the  dbiefsi  of  bureaus,  prescribed  regulations  more 
restrictiTe  than  those  issued  by  the  Chief  of  Ordnance, 


OFFICERS :  Former  Beaerye  Corps  Offleer  Hay  Not  Be  Assigned  to  Duty  in 
a  Lower  Grade. 

A  former  Reserve  Corps  officer,  whose  commission  has  been  amended  by 
General  Orders,  No.  73,  War  Department,  1918,  to  make  It  a  commission  in  the 
United  States  Army,  can  not  be  assigned  to  duty  in  a  lower  grade  with  his  con- 
sent, under  section  38,  national-defense  act  (39  Stat.  166,  190).  Statutory  pro- 
visions in  terms  applicable  to  comuiissions  in  the  Reserve  do  not  apply  to  com- 
missions in  the  United  States  Army. 

210.319.  NovEMBBB  15,  1918. 

OFFICERS:  Former  Reserre  Offleers  Bisckarged  from  Army  Berert  to 
ClYiUaM  Statas. 

General  Orders,  No.  73,  War  Department,  1918,  amended  all  commissions  in 
the  Officers'  Reserve  Corps  into  temporary  commissions  in  the  United  States 
Arm>.  Therefore,  a  former  Reserve  officer,  upon  being  discharged  from  the 
United  States  Army,  does  not  revert  to  the  status  of  a  Reserve  officer  but  to 
that  of  a  civilian. 

210.801. 

War  Department,  J.  A.  G.  O.,  November  15,  1918.— To  The  Adjutant  General. 

1.  Inquiry  is  made  whether  General  Orders,  No.  73,  War  Department,  1918, 
terminated  commissions  issued  in  the  Officers'  Reserve  Corps  prior  to  August  7, 
1918,  and  whether  former  Reserve  officers  holding  temporary  commissions 
under  General  Orders,  No.  73,  War  Department,  1918,  will,  after  discharge  from 
their  commissions  in  the  United  States  Army,  become  eligible  for  commission 
or  recommisslon  in  the  Officers'  Reserve  Corps. 

2.  The  effect  of  General  Orders,  No.  73,  War  Department,  1918,  was  to  ter- 
minate all  commissions  in  the  Officers'  Reserve  Corps  by  amending  such  com- 
missions so  as  to  make  them  temporary  commissions  in  the  United  States 
Army.  Upon  the  discliarge  of  a  former  Reserve  officer  whose  commission  has 
been  so  amended,  he  immediately  reverts  to  a  civilian  status  and  does  not 
revert  to  the  status  of  a  Reserve  officer  on  inactive  duty.  After  the  period  of 
the  existing  emrgency,  he  will  be  eligible  for  a  commission  in  the  Officers'  Re- 
serve Corps  uiion  the  same  basis  as  any  other  civilian. 


PAT  AND  ALLOWANCES:  Civilian  Employees  in  Philippines  Entitled  to 
Statutory  Inerease  in  Pay. 

The  Philippines  are  not  a  foreign  country.  Therefore,  civilian  employees 
on  duty  there  are  not  within  the  exception  contained  in  section  6,  act  of  July  3, 
1918  (40  Stat.  757,  814),  which  section  excepts  from  the  benefits  of  the  act 
"  employees  who  may  be  provided  with  special  allowances  because  of  their 
service  in  foreign  countries."  Such  employees  are  entitled  to  the  $120  per 
annum  increase  in  pay  as  provided  by  said  act,  in  addition  to  whatever  extra 
compensation  is  allowed  t>e€ause  the  service  is  performed  in  the  Philippines. 

248.8. 

War  Department,  J.  A.  G.  O.,  November  15, 1918. — To  the  Secretary  of  War. 

1.  The  department  surgeon,  Philippine  Depsrtment,  refers  to  the  provision  in 
scH'tion  6,  act  of  July  3,  1918  (40  Stat.  757,  814),  authorizing  an  increase  of  $120 
in  the  compensation  of  civilian  emi^oyees,  and  particularly  to  the  special  clause 
that  "The  provisions  of  this  section  shall  not  apply  to  ♦  ♦  ♦  employees  who 
may  be  provldeil  with  special  allowances  because  of  their  service  in  foreign 
coimtries,"  and  submits  the  following  questions : 

''(a)  Is  the  increase  of  $200  in  annual  compensation  (M.  M.  D.  1916,  sec.  117,) 
allowed  to  clerks  transferred  to  the  Philippines  considered  as  a  special  allowance 
within  the  meaning  of  tlie  abore  section? 
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*'{b)  If  SO,  Is  a  clerk  appointed  in  tlie  Philippines,  whether  chiiniinj?  perma- 
nent residence  therein  or  not,  considered  as  being  provided  with  special  allow- 
ances because  of  service  in  a  foreign  country?" 

2.  Question  (a)  is  answeretl  in  the  negative,  for  two  reasons;  first,  the  Phil- 
ippines is  not  a  foreign  country ;  and  second,  tlie  increase  in  compensation  of 
tUe  employees  on  duty  in  the  Philippine  Islands  Is  not  a  special  **  allowance." 
Tills  answer  to  question  (a)  also  disposes  of  question  (6), 


PAT  AND  ALLOWANCES:  Re^erTe  Officer  Ordered  to  Actire  Dnty  Entitled 
to  Mileage. 

A  Ueserve  officer's  conmiission  dated  from  July  30,  1918,  but  notice  thereof 
did  not  reach  him  until  August  13,  1918.  He  Is  entitled  to  mileage  for  the  land 
travel  and  reimbursement  for  expenses  of  sea  travel,  notwithstanding  General 
Orders,  No.  73,  W.  D.,  1918. 

245.0 

War  Department,  J.  A.  G.  O.,  Noveeiber  lo,  1918.— To  The  Adjutant  General. 

1.  In  regard  to  the  claim  of  First  Lieut.  H.,  Ordnance  Department,  for  mileage 
and  for  expenses  for  sea  travel  in  proceeding  from  the  Canal  Zone  to  Washington, 
D.  C,  the  facts  reported  are  to  the  effect  that  H.  was  appointed  first  lieutenant, 
Ordnance  Resene,  July  30, 1918,  and  notice  thereof  not  having  reached  him,  due 
to  change  of  address,  cablegram  was  sent,  August  13,  1918,  to  the  commanding 
officer.  Canal  Zone,  giving  notice  of  '*  this  appointment,"  and  of  the  orders  to 
liim  (par.  330,  S.  O.  No.  177,  W.  D.  1918)  to  proceed  to  Washington.  This  office 
has  heretofore  held  that  a  Reserve  officer,  ordered  to  active  duty  subsequent  to 
the  issuance  of  General  Orders  No.  73,  War  Department,  1918,  is  entitled  to  mile- 
age In  proceeding  to  his  first  duty  station.  Under  the  facts  stated  in  the  present 
case,  it  is  the  opinion  of  this  office  that  Lieut.  H,  is  entitled  to  mileage  for  the 
land  travel  and  reimbursement  of  expenses  for  the  sea  travel. 


PAY  AND  ALLOWANCES:  Stoppages;  Satisfaction  of  Decree  for  Alimony. 

A  decree  for  alimony  against  a  soldier  Is  a  private  indebtedness  (C  3.100; 
C  GS82;  C  13439;  C  17915;  C  2G991 ;  C  13395,  Ops.  J.  A.  G.  291.1,  Aug.  22,  1918; 
Dig.  Ops.  J.  A.  G.  1912,  p.  78),  and  no  action  will  be  taken  by  the  military  aii- 
tliorities  to  enforce  payment  thereof.  (Dig.  Ops.  J.  A.  G,  1912,  pp.  876,  881; 
0  22358.)  A  soldier  on  the  retired  list,  however,  is  still  subject  to  military  law 
(Dig.  Ops.  J.  A.  G.  1912,  pp.  1001  to  1003),  and  he  may.  if  the  failure  to  pay 
seems  to  warrant,  be  brought  to  trial  under  the  ninety-sixth  article  of  war, 
( Dig.  Ops.  J.  A.  G.  1912,  pp.  878,  879. ) 

241.3. 

War  Department,  J.  A.  G,  O.,  November  15. 1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  present  for  remark  and  recommendation  the  request, 
under  date  of  October  3,  1918,  of  the  wife  of  Chief  Musician  B.,  United  States 
Army,  retired,  that  he  be  required  to  meet  his  obligation  to  contribute  to  her 
support.  Under  date  of  October  19,  1918,  the  War  Department  declined  to  take 
any  further  action  in  the  matter  in  view  of  Chief  Musician  B.'s  statement. 

2.  An  officer's  or  soldier's  pay  can  not  be  stopped  or  diverted  to  satisfy  a  private 
indebtedness  (Dig.  Ops.  J.  A.  G.  1912,  pp.  876,  881).  A  decree  of  alimony  against 
an  Army  officer  or  soldier  on  the  active  or  retired  list  is  a  private  indebtedness 
(C  3500 ;  C  6882 ;  C  13439 ;  G  17915 ;  C  26991 ;  C  13395 ;  Ops.  J.  A.  G.  291.1,  Aug. 
22,  1918;  Dig.  Oi>s.  J.  A.  G.  1912,  p.  78).  A  sol«ier  may  be  tried  if  his  failure  to 
pay  is  considered  to  be  a  violation  of  Articles  of  War  96,  but  no  action  will  be 
taken  by  the  military  authorities  to  enforce  payment  {id.  pp.  878,  879). 

After  retirement,  enlisted  men  continue  to  be  subject  to  the  Articles  of  War 
and  to  military  orders  and  to  such  discipline  as  is  consistent  with  their  status 
(Dig.  Ops.  J.  A.  G.  1912,  pp.  1001  to  1003). 

3.  If  the  evidence  is  available  to  show  a  violation  of  Articles  of  War  96  by  B. 
In  unreasonably  anil  unjustifiably  neglecting  to  discharge  his  obligation  to  sop- 
port  and  maintain  his  wife,  in  accordance  with  his  means  and  ability,  there  i* 
no  legal  reason  why  he  should  not  be  brought  to  trial  before  a  general  court- 
martial  therefor. 


-J 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  AKMY.  985 

QUABTEBMASTEB:  Officer  Liable  for  Excess  Baggage. 

Where  aii  officer  turns  his  houshold  goods  over  to  a  quartermaster  with 
instructions  to  prepare  them  for  shipment,  the  officer  is  individually  liable  for 
any  amount  which  the  quartermaster,  by  employing  the  usual  means  at  his 
disposal,  may  determine  to  be  In  excess  of  the  maximum  prescribed  statutory 
allowance.    Army  Regulations,  1136. 

48C.6. 

War  Department,  J.  A.  G.  O.,  November  15,  1918.— To  The  Adjutant  General. 

1.  The  question  in  this  case  is  whether  Maj.  B.,  of  the  Eighty-ninth  Division, 
is  responsible  for  and  should  reimburse  the' Quartermaster  Corps  the  amount 
of  cost  in  excess  of  his  maximum  allowance  for  packing  and  crating  his  house- 
hold goods  at  Fort  Riley,  Kans.,  for  shipment  when  Maj.  B,  was  ordered  over- 
seas for  duty.  The  excess  cost,  as  determined  by  the  Quartermaster  Corps,  is 
$40.05,  which,  it  is  considered  by  the  Quartermaster  Corps,  should  be  paid  by 
Maj.   B. 

2.  Maj.  B.'s  maximum  allowance  for  packing  and  crating  his  full  allowance 
of  household  goods,  as  prescribed  in  Army  Regulations  1136,  is  $43.20,  and  the 
regulation  declares  that  **  The  maximum  money  allowance  for  packing  and  crat- 
ing for  each  grade,  exclusive  of  professional  books  and  papers,  *  ♦  «  will 
not  be  exceeded."  Maj.  B.  expresses  the  view  that  this  provision  of  the  regula- 
tion is  *•  to  govern  the  quartermaster  "  and  Is  not  authority  to  charge  against 
an  officer  any  excess  of  expen.se  that  may  be  incurred  by  the  quartermaster. 

3.  The  regulation  is  for  the  information  and  guidance  of  all  concerned. 
The  officer  whose  hou.sehold  goods  are  to  be  shipped  has  notice  of  the  amount 
of  expense  that  may  be  incurred  for  the  shipment,  and  if  he  wishes  to  be  sure 
that  his  maximum  allowance  will  not  be  exceeded  he  should  endeavor  to  guard 
against  It  by  all  means  at  his  disposal.  In  the  opinion  of  this  office,  when 
household  goods  are  turned  over  to  a  quartermaster  for  preparation  for  ship- 
ment and  the  quartermaster  employs  the  usual  means  at  his  disposal  for  ac- 
complishing the  work,  no  blame  can  be  attached  to  him,  if.  In  carrying  out  the 
Instructions  of  the  owner  of  the  property,  the  regulation  allowance  for  such 
expense  is  exceeded.  In  the  present  case  it  is  observed  that  Maj.  B.'s •  wife 
was  present  and  directed  the  packing,  which  consumed,  according  to  the  state- 
ment submitted,  69  hours  of  labor  and  required  50  sacks  for  the  packing  of  a 
t(jtjil  of  4,736  pounds  gross. 

4.  Upon  the  facts  appearing.  It  is  the  view  of  this  office  that  Maj.  B.  is  liable 
for  the  payment  of  the  excess  cost  as  determined  by  the  Quartermaster  Corps, 
amounting  to  $40.05. 


WAR  RISK  INSURANCE:  Certificate  for  Reinstatenient  Must  be  Executed 
by  tlie  Applicant. 

Tlie  certificate  for  reinstatement  of  lapsed  insurance  must  be  executed  and 
sworn  to  by  the  applicant,  and  it  is  not  within  the  province  of  the  commanding 
officer  to  execute  it.  (Par.  (3)  T.  D.  32  W.  R.)  The  question  of  the  suf- 
ficiency of  the  evidence  required  to  prove  physical  fitness  is  for  the  Bureau  of 
AVar  Risk  Insurance  to  decide.  Competent  evidence  showing  that  the  man 
in  question  is  in  the  active  performance  of  his  duties  would  seem  sufficient  to 
prove  that  he  Is  not  "  permanently  and  totally  disabled  "  within  the  meaning 
of  paragraph  1,  Treasury  Decisions,  32  War  Rl.sk,  which  provides  for  reinstate- 
ment of  insurance  lapsed  not  more  than  31  days  on  payment  of  premiums  and 
a   showing   that   the   insured   is   not   permanently   and    totally    disabled. 

oai.6129. 

War  Department,  J.  A.  G.  O.,  November  15,  1918.— To  the  War  Risk  Judge 
Advocate,  Camp  Upton,  N.  Y. 

1.  Whether  any  proof  presented  under  paragrapli  1,  Treasury  Decisions,  32 
War  RLsk,  la  satisfactory  to  the  Bureau  of  War  Risk  Insurance  Is,  of  course, 
a  matter  to  be  determined  at  the  time  the  proof  is  presented,  and  no  specific 
test  lias  been  announced.  Generally,  however,  any  competent  evidence  showing 
that  the  man  in  question  is  In  active  performance  of  his  duties  would  be  suf- 
ficient to  prove  that  he  is  not  "  permanently  and  totally  disabled." 
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2.  In  the  absence  of  any  contrary  and  more  liberal  construction  placed  by 
the  bureau  on  the  torni  "  render  "  as  used  in  Treasury  Decisions,  32  War  Risk. 
this  oltice  is  of  the  opinion  that  the  term  is  to  be  construed  as  having  Its  usual 
meaning. 

;{.  It  will  be  noted  that  the  certificate  called  for  in  paragraph  3,  Treasury 
Dt^fisions,  32  War  Risk,  must  be  sworn  to  and  shall  contain  certain  information 
desired  by  the  bureau.  It  seems  plain  from  the  language  of  the  Treasury  de- 
cision that  the  certificate  mu.st  be  executed  by  the  applicant  for  reinstatement 
of  lapsed  Insurance  and  that  it  is  not  within  the  province  of  the  commanding 
officer  to  execute  it.  If  the  commanding  officer  sees  fit  to  approve  the  certifi- 
cate it  would  give  it  an  official  character;  but  approval  by  such  officer  Is  not 
nwessary  to  its  validity. 

4.  This  office  is  advised  that  forms  for  application  for  reinstatement  have 
not  been  completed,  though  they  are  in  the  course  of  preparation.  As  s«x>n 
as  they  are  available,  adequate  supplies  will  be  placed  at  the  disposal  of  all 
persons  who  desire  to  use  them. 


WAR  Elf^f.  INSUBANGE:  Compnlsory  Allotment  for  BiTorced  Wife;  De- 
cree for  Alimony. 

Section  201,  war-risk  insurance  act  of  October  0,  1917  (40  Stat.  398,  402).  re- 
quires a  compulsory  allotment  of  the  pay  of  a  soldier  to  "  a  forn>er  wife 
divorced  who  has  not  remarried  and  to  whom  alimony  has  been  decree*!." 
A  decree  for  divorce  ordered  a  soldier  to  pay  into  court  "  the  sums  of  money 
lieretofore  ordered  by  this  court."  Previous  orders  had  awarded  the  wife  $1.5 
per  month  as  alimony  pendente  lite,  $20  for  expenses  in  prosecuting  the  suit, 
and  »1?30  for  solicitors'  fees.  No  allotment  can  be  required  for  c<mrt  costs  and 
solicitors'  fees,  as  they  are  not  "alimony."  Whether  the  decree  for  the  pay- 
ment of  the  unpaid  interim  support  money  is  a  decree  for  alimony  mu.st  be 
dtHi<led  by  the  Bureau  of  War  Risk  Insurance.  Pending  such  decision  .stop- 
imge  should  be  made  against  the  soldier's  pay  sufficient  to  cover  the  amount. 

243.6. 

War  .Department,  J.  A.  O.  O.,  November  15,  1918.--TO  War  Risk  Judge 
Advocate,  Eastern  Department. 

1.  The  question  is  presented  by  the  previous  indorsements  whether  a  man 
must  make  a  compulsory  allotment  to  a  former  wife  divorced  (not  remarrle<l). 
wlio  secured  a  decree  of  divorce  on  July  16,  1917,  which  became  absolute  six 
months  thereafter,  in  which,  among  other  things,  it  was  provided  that  the  de- 
fendant, now  an  enlisted  man,  pay  into  court  *'  the  sums  of  money  heretofore 
ordered  by  this  court."  The  decree  contains  no  other  provision  respecting  the 
payment  of  alimony.  There  was  an  order  entered  in  the  cause  on  December  16, 
191G,  awarding  the  plaintiff  $15  per  month  for  the  support  and  maintenance  of 
the  plaintiff  pending  the  final  hearing  of  the  case  and  directing  the  defendant 
to  pay  $20  to  the  plaintiff  for  her  expenses  in  the  preparation  and  prosecution 
of  tlie  cau.se,  and  the  further  sum  of  $30  for  the  use  and  benefit  of  the  iJlain- 
tiff's  attorney.  Apparently  these  sums  have  never  been  paid  by  the  enlisted 
man.  The  man  entered  into  the  active  military  service  of  the  United  Stales  im 
July  17,  1918. 

2.  Tliat  portion  of  paragraph  4  of  the  ninth  indorsement  which  refers  lo 
suit  costs  and  solicitors'  fees  is  erroneous  because  the  war-risk  insurance  act 
does  not  require  a  compulsory  allotment  to  a  divorced  wife  for  any  puri>oso 
except  the  payment  of  alimony. 

',].  Whether  the  provision  of  the  final  divorce  decree  ordering  the  payment  to 
the  wife  of  the  unpaid  interim  support  money  was  a  decree  of  **  alimony  " 
witliin  the  meaning  of  section  201,  war-risk  insurance  act  (40  Stat.  398,  402), 
nmst  be  determined  by  the  Bureau  of  War  Risk  Insurance.  If  the  bureau 
should  hold  that  the  money  thus  ordered  to  be  paid  was  "  alimony  "  a  compul- 
sory allotment  by  .the  enlisted  man  would  be  required.  Pending  the  bureau's 
decision  of  this  question,  it  Is  recommended  that  checkage  be  made  against  his 
pay  sufficient  to  pay  to  the  divorced  wife  the  $15  a  month  awarded  to  her  frona 
the  date  of  the  preliminary  order  till  the  date  of  the  final  decree. 
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GONBEMNATION:  Lftndowners  Entitled  to  PaymeiLt  of  Award  on  Aecept- 
anee. 

I>andowners  who  have  accepted  in  writing  the  amounts  awarded  them  in 
condemnation  proceeding  should  be  paid  such  amounts  immediateiy,  and  should 
not  be  required  to  wait  until  other  landowners  whose  adjacent  lands  have  been 
condemned  accept  their  respective  amounts. 

601.1. 

War  Department,  J.  A.  G.  O.,  November  16,  1918.— To  The  Adjutant  General. 

1.  The  commanding  general  at  Camp  Wheeler,  Ga.,  by  the  within  letter  trans- 
mits copies  of  certain  acceptances  of  settlement  arising  out  of  the  condemna- 
tion of  lands  for  the  artillery  range  at  Camp  Wheeler^  Ga.,  stating  that  these 
acceptances  are  supplemental  to  those  of  other  landowners  forwarded  by  him 
on  October  15,  19ia 

2.  It  appears  from  reference  to  the  report  made  by  this  office  in  connection 
with  the  said  acceptances  forwarded  under  date  of  October  15  that  said  ac- 
ceptances were  forwarded  by  the  commanding  general  with  recommendation 
that  payment  of  the  same  be  authorized,  and  it  is  assumed  that  similar  au- 
thority is  desired  in  the  present  instance. 

3.  In  the  prior  report  this  office  said : 

"  In  the  view  of  this  office  there  is  no  good  reason  why  the  landowners, 
who  have  accepted  in  writing,  or  will  hereafter  accept  the  amounts  awarded 
to  them,  should  be  obliged  to  await  payment  until  final  settlement  is  effected 
with  landowners  whose  claims  are  still  in  litigation. 

**  It  is,  therefore,  recommended  that  the  landowners  who  have  already  ac- 
cepted in  writing  tl>e  amounts  of  their  respective  awards  be  immediately  paid 
such  amounts,  and  that  the  remaining  landowTiers  be  paid  whenever  they  ac- 
cept their  respective  amounts."     (Ops.  J.  A.  G.  601.1,  Oct.  29,  1918.) 


CONTRACTS:  Inerease  in  Wages  Can  not  be  Hade  Retroactive. 

Yard  men  in  the  employ  of  the  Government  at  Camp  Travis  are,  and  since 
January  1,  1918,  have  been,  performing  the  same  labor  under  the  same  condi- 
tions as  tlie  employees  in  tlie  yards  of  the  Southern  Pacific  Railway  Co.  at 
that  place.  On  September  20,  1918,  the  Secretary  of  War  approved  an  advanced 
wage  scale  malcing  the  wages  of  such  employees  equal  to  those  of  the  railroad 
employees.  Such  advanced  scale  can  not  be  applied  retroactively  so  that  the 
increase  in  wages  dates  from  January  1,  1918.  The  employees  have  perfonned 
their  labor  under  contract  with  the  Government,  for  which  they  have  received 
the  contract  rate  of  pay.  To  make  the  increase  retroactive  would  be  in  effect 
to  make  a  supplementary  contract  against  the  interests  of  the  Government. 

248.8. 

War  Department,  J.  A,  G.  O.,  November  16,  1918. — To  Assistant  and  Chief 
Clerk,  OflSce  of  the  Secretary  of  War. 

1.  The  opinion  of  this  f^ce  is  requested  whether  the  approval  by  the  Secre- 
tary of  War  on  September  20,  1918,  of  an  advanced  wage  scale  for  yardmea 
in  the  employ  of  the  Government  at  Camp  Travis,  Tex.,  making  their  wage 
(Hiual  to  that  of  the  employees  of  the  Southern  Pacific  Railroad  at  that  place 
can  be  made  retroactive,  if  so  intended,  as  of  January  If  1918,  on  which  date 
the  railroad  scale  took  effect 

2.  It  appears  that  the  yardmen  In  the  employ  of  the  Government  at  Camp 
Travis,  Tex.,  are  performing  the  same  labor  under  the  same  conditions  as  the 
employees  of  the  railroad  In  its  yards  at  or  near  that  place.  An  advance  of 
waffes  for  the  yardmen  employed  by  the  Government  making  them  equal  to 
the  employees  of  tlie  railroad  has  been  reconmiended  and  the  advance  approved 
by  the  Secretary  of  War  on  September  20,  1918.  The  wage  scale  of  the  em- 
ployees of  the  railroad  took  effect  as  of  January  1,  1918.  The  desire  of  the 
War  Department  was  evidently  to  equalize  the  wages  from  January  1,  1918. 

3.  In  the  opinion  of  this  office  the  granting  of  such  increase  of  wages  retro- 
actively or  retrospectively  would  be  beyond  the  power  of  the  Secretary  of  War. 
These  yardmen  affected  by  the  Increase  have  perfonned  their  labor  under  a 
contract  with  th«  Qovernment  for  which  thej  have  received  or  are  entitled  to 


uary  1,  1018,  would  be  making  a  supplementary  contract  with  the  yardmen 
agalust  tlie  Interest  of  the  United  Slates,  aui]  however  much  such  result  may 
be  desired  no  officer  or  agent  of  the  Government  has  power  so  to  do.  Afore- 
over,  the  moneys  paid  them  have  been  accepted  In  full  for  the  services  rendereil ; 
and  iiuy  further  payments  for  such  services  would  'amount  to  a  donation  of 
puliIlL-  money,  which  is  beyond  the  authority  of  any  executive  officer. 


DISCHABGE:  Enlisted  Man  not  Entitled  to  Discharge  beeaDse  of  Indeflnltft 
Fnrloasb;  Host  Beport  to  Particular  Employer. 

The  receiving  of  an  Indefinite  furlough  hy  an  enlisted  man  under  the  act  of 
March  IC,  1018  (40  Stat.  450),  is  not  ground  for  a  dlschai^e  from  the  Array. 
An  enlisted  man  granted  nn  indefinite  furlough  to  a  particular  employer  under 
the  provisions  of  said  act  Is  not  entitled  to  leave  the  employment  of  the  person 
named  in  the  furlough  to  take  employment  with  a  dlfTerent  person. 

220.S0.  NOVEUBBB  16,  191S. 


A  person  who  had  been  convicted  on  a  felony  was  duly  inducted  Into  tha 
militarj'  service  with  his  own  consent  while  on  parole  from  a  State  penltenttary- 
He  should  have  been  classlOed  as  exempt;  aad.  If  the  military  authorities  deem 
him  undesirable  as  a  soldier  because  of  such  conviction,  they  may  discharge 
him.     (Siibpar.  1,  A.  R.,  130.) 

220.S01.  KOVEMBER  16,  1018. 

GOYERNHEXT  AGENCIES:  IVhen  Camp  Exchaagre  may  Declare  Dividends. 

A  National  Army  camp  exchange  organized  In  accordance  nlth  section  3, 
General  Ordei's,  No.  160,  War  Department,  1017,  may  not  declare  dividends 
unlll  its  entire  indebtedness,  Including  money  borrowed,  has  been  paid  or  can- 
celed, and  a  sum  sufficient  to  cover  all  anticipated  debts  for  a  month  in  advance 
has  been  set  aside  for  that  puri>ose  from  the  cash  on  hand. 

2;:O.C0.  NovEMBEB  16,  1018L 


Since  August  29,  1016,  on  Army  field  clerk  has  had  a  military  status  and  Is 
an  olllcer  in  the  Anny,  though  not  a  commissioned  officer.  An  Army  field  clerk 
who  served  in  Mexico  wltti  the  punitive  expedition  from  August  29,  19IQ,  to 
February  7,  1017,  served  as  a  member  of  such  expedition  within  the  uieantns 
of  paragraph  1  lb),  section  4,  of  General  Orders.  No.  155,  War  Department, 
1017,  and  la  entitled  to  a  Mexican-campaign  service  badge, 

210.5.  Noveud::b  16,  1018. 


The  duties  of  a  captain  nud  a  civilian  draftsman  in  the  Ordnance  Department 
re<iulred  them  to  design  and  pi-epare  specl  float  ions  and,  to  a  limited  extent, 
follow  the  production  of  fire-control  apparatus  pertaining  to  railway  and  sen- 
coast  guns.  Outside  of  office  hours,  tliey  invented  ond  developetl  a  device  to 
transmit  clockwise  and  counterclockwise  rotary  motion  synchronously  from  one 


firtlllery  flrlng  dnta.  They,  ond  not  the  Uovernment,  are  entitled  to  the 
beneflts  of  their  Invention,  since  the  Invention  was  made  on  their  own  Initiative 
niid  not  lu  pureuence  of  orders  of  their  superiors. 

072. 

War  Deportment,  J.  A.  G.  O.,  November  IG,  1018.— To  the  Chief  of  Ordnance, 
rroeurenient  Division. 

1.  The  opinion  of  this  olflce  1b  desired  in  the  matter  of  the  offer  of  M.,  cap- 
tain, Ordnance  Department,  United  States  Army,  and  W.,  a  civilian  drafts- 
man. Ordnance  Department,  to  license  the  Government  to  manufacture  and  use 
during  the  present  emergency  a  device  Invented  by  them  to  synchronously 
transmit  clockwise  and  counterclockwise  rotary  motion  from  one  remote  body 
or  member  to  another.  The  device  is  represented  to  be  used  in  connection 
with  the  transmlBslon  of  artillery  firing  data, 

2.  The  work  of  developing  this  device  has  been  done  by  the  Inventors  outside 
of  official  hours,  and  on  November  2,  1918,  they  made  application  for  United 
States  patent  for  this  device  through  tielr  own  attorney  and  ot  their  own 
expense.  -But  the  device  requires  conaiderable  further  esperlmentation  and 
development  to  make  It  useful  for  military  purposes. 

S.  Capt.  M.  and  Mr.  W.  are  assigned  to  work  which  requires  tliera  to  design 
and  prepare  specifications  and  to  a  limited  extent  follow  the  production  of 
fire-control  apparatus  pertaining  to  niihvay  and  seacoast  guns.  It  would, 
therefore,  be  a  part  of  their  duties,  when  specifically  directed  so  to  do,  to  de- 
sign an  apparatus  such  as  that  shown  on  the  drawings  and  specifications  sub- 
mitted with  their  olfer.  But  no  Instructions  having  been  given  tliera  to  design 
any  such  apparatus  they  are  eutltled  to  the  credit  for  having  developed  It  on 
their  own  Initiative. 

4.  It  Is  obvious  that  the  emergency  which  the  Inventors  had  in  nilnd  when 
they  offered  to  license  the  manufacture  and  use  of  the  product  of  their  creative 
genius  to  the  Government  free  of  cliarge  has  passed.  Consequently,  their  offer 
may  be  considered  as  huvlng  terminated. 

5.  It  is  well  settled  by  the  decisions  of  the  United  States  courts  that  where 
a  person  in  the  employ  of  the  United  States  Government  uses  Government  time 
and  funds  for  the  purpose,  and  In  the  tine  of  his  duty  makes  an  Invention 
and  takes  out  letters-patent  on  the  same,  the  Government  has  nn  implied  ll' 
cense  to  use  the  Invention  with  an  unrestricted  right  to  nianufnctiire  It  or  have 
it  manufactured  for  Government  use ;  but  that  where  a  person  In  tiie  employ 
of  tlie  Government  and  not  specifically  emploved  for  the  purpose  makes  an 
Invention  he  Is  entitled  to  the  benefits  of  the  same.  (Dig.  Ops.  J.  A.  G.  1912, 
p.  844,  and  authorities  cited.) 

It  Is  understood  from  the  statement  of  facts  as  recited  above  of  Cnpt.  M. 
and  Mr.  W.  that  their  Invention  was  made  on  their  own  initiative  and  not 
In  pursuance  of  the  orders  of  their  superiors  and  that  they  have  proceedeil  to 
liave  their  invention  developed  and  patented  at  their  own  expense. 

6.  If  the  facts  be  as  here  stated,  It  Is  belleitd  that  It  can  not  be  Justly 
claimed  that  under  the  law  as  stated  above  the  Government  is  entitled  to  the 
free  use  of  Capt  M.'s  nnd  Mr,  W.'s  patent,  and  if  It  W  Intended  to  acquire  the 
right  to  use  their  Invention  tbere  can  be  no  legal  objection  to  securing  such 
right  either  for  lump  considerations  or  on  the  basis  of  royalties. 


The  Adjutant  General  sent  to  an  appointee  in  Milwaukee  a  telegram,  saying: 
"Appointment  as  major,  Judge  Advocate  General's  Reserve  Corps,  approved 
subject  satisfactory  physical  examination,"  and  directed  blm  to  report  to  the 
nearest  Army  medical  officer  tor  examination  and  to  malt  a  report  tliereof  to  The 
Adjutant  General.  Instead  of  doing  that,  the  appointee,  complying  with  a  re- 
quest of  the  office  of  the  Judge  Advocate  General,  came  at  once  to  Washington 
for  duty.  Afterwards  he  received  from  Tlie  Adjutant  General  this  telegram : 
"  You  are  appointed  major.  Judge  Advocate  General's  E>epartment.  Wire  accept- 
ance giving  full  nouie  and  rank  and  report  Judge  Advocate  General  of  the  Army 
for  duty  In  his  office."  The  appointee  then  accepted  the  commission.  The  officer 
ia  not  entitled  to  mileage  from  Jlllwaukee  to  Washington.  He  did  not  become 
en  officer  until  he  accepted  the  appointment,  and  at  that  time  be  was  already 
in  Washington. 


988  oriNio3^s  judge  advocate  qeneral  ot  army. 

« 

receive  the  contract  rate  of  wages.  To  make  tbe  Increase  covered  by  the  ap- 
proval of  the  Secretary  of  War,  September  20,  1918,  retrospectively  as  of  Jan- 
uary 1,  1918,  would  be  making  a  supplementary  contract  with  the  yardmen 
against  the  Interest  of  the  United  States,  and  however  much  such  result  may 
be  desired  no  officer  or  agent  of  the  Government  has  power  so  to  do.  More- 
over, the  moneys  paid  them  have  been  accepted  in  full  for  the  services  renderdl : 
and  any  further  payments  for  such  services  would 'amount  to  a  donation  o' 
public  money,  which  is  beyond  the  authority  of  any  executive  officer. 


BISCHIBOE:  Enlisted  Man  not  Entitled  to  Diseharge  beeause  of  Indefiute 
Furlough;  Must  Report  to  Particular  Employer. 

The  receiving  of  an  indefinite  furlough  by  an  enlisted  man  under  the  act  of 
March  16,  1918  (40  Stat.  450),  is  not  ground  for  a  discharge  from  the  Army. 
An  enlisted  man  granted  an  indefinite  furlough  to  a  particular  employer  under 
the  provisions  of  said  act  Is  not  entitled  to  leave  the  employment  of  the  person 
named  in  the  furlough  to  take  employment  with  a  different  person. 

220.S9.  November  16»  191& 

DISCHARGE:  Selective  Draft  Act;  Persons  ConTlcted  of  Felony  Indacted 
While  on  Parole  from  Penitentiary. 

A  person  who  had  been  convicted  on  a  felony  was  duly  Inducted  into  the 
military  service  with  his  own  consent  while  on  parole  from  a  State  penitentiary. 
He  should  have  been  classified  as  exempt ;  and,  If  the  military  authorities  deem 
him  undesirable  as  a  soldier  because  of  such  conviction,  they  may  discharge 
him.     (Subpar.  1,  A.  R.,  139.) 

220.801.  November  16.  191S. 

GOYERNMENT  AGENCIES:  TVhen  Camp  Exchange  may  Declare  Dividends. 

A  National  Army  camp  exchange  organized  in  accordance  with  section  3, 
General  Orders,  No.  169,  War  Department,  1917,  may  not  declare  dividends 
until  its  entire  Indebtedness,  Including  money  borrowed,  has  been  paid  or  can- 
celed, and  a  sum  suflicient  to  cover  all  anticipated  debts  for  a  month  in  advance 
has  been  set  aside  for  that  purpose  from  the  cash  on  liand. 


oo 


0X9.  November  16,  19ia 

INSIGNIA  OF  MERIT:  Army  Field  Clerk  Serving  in  Mexican  Panitive 
Expedition  Entitled  to  Campaign  Service  Badge. 

Since  August  29,  1916,  an  Army  field  clerk  has  had  a  military  status  and  Is 
an  oflicer  in  the  Army,  though  not  a  commissioned  officer.  An  Army  field  clerk 
who  served  in  Mexico  with  the  punitive  expedition  from  August  29,  1916,  to 
February  7,  1917,  served  as  a  member  of  such  expedition  within  the  meaning 
of  paragraph  1  (b),  section  4,  of  General  Orders,  No.  155,  War  Department, 
1017,  and  is  entitled  to  a  Mexican-campaign  service  badge. 

210.5.  Novembi:b  16,  1918. 

INTENTIONS:  Device  Invented  Outside  Office  Hoars;  Employee  Entitled  to 

Beneftt. 

The  duties  of  a  captain  and  a  civilian  draftsman  In  the  Ordnance  Department 
required  them  to  design  and  prepare  si^eclfications  and,  to  a  limited  extent, 
follow  the  production  of  fire-control  apparatus  pertaining  to  railway  and  sea- 
coast  guns.  Outside  of  oflice  hours,  they  Invented  and  developed  a  device  to 
transmit  clockwise  and  counterclockwise  rotary  motion  s^chronously  from  one 
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remote  .bixly  to  another.  This  was  designed  for  use  in  the  transmission  of 
artillery  firing  data.  They»  and  not  the  Government,  are  entitled  to  the 
benefits  of  their  invention,  since  the  Invention  was  made  on  their  own  initiative 
and  not  in  pursuance  of  orders  of  their  superiors. 

072. 

War  Department,  J.  A.  G.  O.,  November  16,  1918.— To  the  Chief  of  Ordnance, 
Procurement  Division. 

1.  The  opinion  of  this  oflice  is  desired  in  the  matter  of  the  offer  of  M.,  cap- 
tain, Ordnance  Department,  United  States  Army,  and  W.,  a  civilian  drafts- 
man, Ordnance  Department,  to  license  the  Government  to  manufacture  and  use 
during  the  present  emergency  a  device  invented  by  them  to  synchronously 
transmit  clockwise  and  counterclockwise  rotary  motion  from  one  remote  body 
or  member  to  another.  The  device  is  represented  to  be  used  in  connection 
with  the  transmission  of  artillery  firing  data.  I 

2.  The  work  of  developing  this  device  has  been  done  by  the  inventors  outside 
of  ofiiclal  hours,  and  on  November  2,  1918,  they  made  application  for  United 
States  patent  for  this  device  through  their  own  attorney  and  at  their  own 
expense.  'But  the  device  requires  considerable  further  experimentation  and 
development  to  make  it  useful  for  military  purposes. 

3.  Capt.  M.  and  Mr.  W.  are  assigned  to  work  which  requires  them  to  design 
and  prepare  specifications  and  to  a  limited  extent  follow  the  production  of 
fire-control  apparatus  pertaining  to  railway  and  seacoast  guns.  It  would, 
therefore,  be  a  part  of  their  duties,  when  specifically  directed  so  to  do,  to  de- 
sign an  apparatus  such  as  that  shown  on  the  drawings  and  specifications  sub- 
mitted with  their  offer.  But  no  instructions  having  been  given  them  to  design 
any  such  apparatus  they  are  entitled  to  the  credit  for  having  developed  It  on 
their  own  initiative. 

4.  It  is  obvious  that  the  emergency  which  the  inventors  had  in  mind  when 
they  offered  to  license  the  manufacture  and  use  of  the  product  of  their  creative 
genius  to  the  Government  free  of  charge  has  passed.  Consequently,  their  offer 
may  be  considered  as  having  terminated. 

5.  It  is  well  settled  by  the  decisions  of  the  United  States  courts  that  where 
a  person  In  the  employ  of  the  United  States  Government  uses  Government  time 
and  funds  for  the  purpose,  and  in  the  line  of  his  duty  makes  an  invention 
and  takes  out  letters-patent  on  the  same,  the  Government  has  an  implied  li- 
cense to  use  the  Invention  with  an  unrestricted  right  to  manufacture  it  or  have 
It  manufactured  for  Government  use;  but  that  where  a  person  in  the  employ 
of  the  Government  and  not  specifically  employed  for  the  purpose  makes  an 
Invention  he  is  entitled  to  the  benefits  of  the  same.  (Dig.  Ops.  J.  A.  G.  1912, 
p.  844,  and  authorities  cited.) 

It  is  understood  from  the  statement  of  facts  as  recited  above  of  Capt.  M. 
and  Mr.  W.  that  their  Invention  was  made  on  their  own  initiative  and  not 
In  pursuance  of  the  orders  of  their  superiors  and  that  they  have  proceeded  to 
have  their  invention  developed  and  patented  at  their  own  expense. 

6.  If  the  facts  be  as  here  stated,  it  is  l)eUe\'^d  that  it  can  not  be  Justly 
claimed  that  under  the  law  as  stated  above  the  Government  is  entitled  to  the 
free  use  of  Capt  M.*s  and  Mr.  W.'s  patent,  and  if  it  is  intended  to  acquire  the 
right  to  use  their  invention  there  can  be  no  legal  objection  to  securing  such 
right  either  for  lump  considerations  or  on  the  basis  of  royalties. 


PAY  AND  ALLOWANCES:  No  Mileage  Can  be  Paid  Officer  Reporting  to 
First  Dnty  Station  before  Acceptance  of  CommisBion. 

The  Adjutant  General  sent  to  an  appointee  in  Milwaukee  a  telegram,  saying : 
"Appointment  as  major,  Judge  Advocate  General's  Reserve  Corps,  approved 
subject  satisfactory  physical  examination,"  and  directed  him  to  report  to  the 
nearest  Army  medical  officer  for  examination  and  to  mall  a  report  thereof  to  The 
Adjutant  General.  Instead  of  doing  that,  the  appointee,  complying  with  a  re- 
quest of  the  office  of  the  Judge  Advocate  General,  came  at  once  to  Washington 
for  duty.  Afterwards  he  received  from  The  Adjutant  Grcneral  this  telegram: 
*•  You  are  appointed  major,  Judge  Advocate  General's  Department.  Wire  accept- 
ance giving  full  name  and  rank  and  report  Judge  Advocate  General  of  the  Army 
for  duty  in  his  ofllce.'*  The  appointee  then  accepted  the  commission.  The  officer 
is  not  entitled  to  mileage  from  Milwaukee  to  Washington.  He  did  not  become 
an  officer  until  he  accepted  the  appointment,  and  at  that  time  he  was  already 
in  Washington. 


990  bnsioisfs  judge  adtogate  gbksral  of  abmt. 

245.6. 

War  Department,  J.  A.  G.  O.,  November  16,  1918. — ^To  the  Adjatant  GeneraL 

1.  The  question  is  whether  Maj.  M.,  judge  advocate,  is  entiUed  to  mileage  for 
travel  from  Milwaukee,  Wis.,  to  Washington,  D.  C^  in  connection  witb    fa  is 
appointment  and  asHi^ment  to  du/y,  under  circumstances  substantially  as  fol- 
lows: MaJ.  M.  having  been  an  applicant  for  appointment  as  judge  advocate. 
United  States  Army,  was  notified,  August  2,  1918,  in  a  telegram  from    Tlie 
Adjutant  General,  addressed  to  him  at  his  home  in  Milwaukee,  Wis.,  tliat  **  ap- 
pointment as  major,  Judge  Advocate  General's  Reserve  Gorpa,  approved  sni>Jeec 
satisfactory  physical  examination.**    He  was  directed  to  report  to  the  nearest 
Army  medical  officer  for  examination  and  to  mail  a  report  thereof  to  The  Ad- 
jutant General.    Maj.  M.  replied,  August  S,  that  he  would  take  physical  exami- 
nation "  and  report  immediately."    Maj.  M.  explains  that  the  executive  officer 
to  the  Juflge  Advocate  General,  desiring  his  immediate  presence  at  Washiogtoo, 
rerinested  Col.  G.,  judge  advocate,  to  wire  him  to  this  effect,  and  tliat  Col.  G^ 
August  3,  sent  him  a  telegram  reading : 

'*  Come  immediately.  Important.  Can  take  physical  examination  here. 
Answer." 

Maj.  M.  states  that  pursuant  to  such  request  he  left  Milwaukee  on  the  morn- 
ing of  August  8,  1918,  and  arrived  at  Washingion  on  the  morning  of  August  9. 
1918.  "and  immediately  reported  for  duty  in  the  office  of  The  Judge  Advoence 
General,  where  he  remained  at  work  until  August  12,  1918,"  and  that  on  the 
latter  date  he  receive<l  the  following  telegram  from  The  Adjutant  G^aer&l, 
addressed  to  him  at  the  State,  War,  and  Navy  Building: 

"  You  are  appointed  major.  Judge  Advocate  General's  Department  W^ire  ac- 
ceptance. fEivlng  full  name  and  rank,  and  report  Judge  Advocate  General  of  the 
Army  for  duty  in  his  office." 

To  this  telegram  Maj.  M.  replied,  on  the  same  day : 

**  I  hereby  accept  my  commission  as  major,  Judge  Advocate,  United  States 
Army." 

2.  The  facts  8tate<l  show  that  the  travel  from  Milwaukee  to  Washington  was 
not  as  an  oflicer.  Maj.  M.'s  appointment  had  not  at  that  time  been  consum- 
mated. Apparently  he  had  not  taken  the  physical  examination  nor  accepted  the 
apix)intment.  The  appointment  was  made  August  12  and  accepted  on  that  date. 
It  is  the  view  of  this  office,  therefore,  that  Maj.  M.  is  not  legally  entitled  to  mile- 
age for  the  travel  in  question. 

WAB  RISK  INSURANCE:  Line  of  Duty;  Soldier  Killed  ia  Jumping  from 
Moving  Train. 

A  soldier  while  attempting  to  alight  from  a  moving  train  fell  beneath  the 
wheels  and  was  killed.  A  finding  that  the  death  was  in  line  of^duty  was  justi- 
fied, although  the  soldier  may  have  been  negligent.  Mere  negligence  does  not 
constitute  willful  misconduct. 

220.46. 

War  Department,  J.  A.  G.  C,  November  16,  1918.— To  The  Adjutant  General. 

1.  The  oi)lnlon  of  this  office  is  requesttnl  upon  the  question  whether  the  death 
of  Pvt.  F.,  Quartermaster  Corps,  should  be  regarded  as  in  line  of  duty  and  not 
the  result  of  his  own  willful  misconduct.  The  board  of  officers  appointed  to  in- 
vestigate and  report  upon  the  death  of  Pvt.  F.  found  it  to  be  in  line  of  duty 
and  not  the  result  of  his  own  willful  misconduct. 

2.  The  evidence  shows  that  P\'t.  F.  received  the  injuries  from  which  he  finally 
filed  by  falling  beneath  the  wheels  of  a  freight  train  while  attempting  to  alight 
I'l'oni  the  train  while  in  motion.  Though  this  conduct  may  have  been  negligent, 
yet  It  can  not  fairly  be  characteriztHl  ns  willful  misconduct.  Mere  negligence  will 
not  of  Itself  remove  a  soldier  from  line  of  duty.  Consequently,  the  findings  of 
tlH^  board  are  fully  justified  by  the  evidence,  and  the  death  of  Pvt.  F.  should  he 
reij:arde<l  as  having  occurred  in  line  of  duty  and  not  as  the  result  of  his  own 
willful  misconduct.  

PAT  ANB  ALLOWANCES:  Officer  CommandiBg  Battalion  not  Entitled  to 
Increaso  of  Pay  as  for  Higher  Command. 

A  major,  by  orders  from  competent  authority,  was  relieved  from  the  com- 
mand of  a  battery  and  appointed  adjutant  of  a  certain  twittaliont  with  verlMl 
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orders  to  assume  eommaud  of  the  battalion.  This  he  did,  but  never  at  any  time 
performed  the  duties  of  battalion  adjutaot  Section  7,  act  of  April  26,  1898  (30 
Stat.  364,  365),  provides:  "In  time  of  war  every  officer  serving  with  troops 
operating  against  an  enemy  who  shall  exercise,  under  assignment  in  orders 
issued  by  competent  authority,  a  command  above  that  pertaining  to  his  grade, 
shall  be  entitled  to  receive  the  pay  and  allowance  of  the  grade  appropriate  to 
the  command  so  ex^clsed  •  ♦  ♦."  The  officer  is  not  entitled  to  Increased 
pa--  as  exercising  higher  command.  The  "  command"  of  a  battalion  Is  not  such 
as  is  contemplated  by  the  act.  A  battalion  is  not  an  administrative  but  purely 
a  tactical  unit,  and  the  assignment  of  command  to  field  officers  therein  is 
merely  to  designate  their  places  in  the  field.  The  aet  contemplates  the  command 
of  organized  bodies  of  troops  whose  comn:.anding  officers  have  a  certain  rate 
of  pay  regulated  by  law.  {Mumphreya  v.  United  States,  38  Ct.  Cls.  68^,  693 ; 
A,  U.  245.) 

241.14. 

War  Department,  J.  A.  G.  O.,  November  18,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  MaJ.  H.,  Sixtieth  Field  Artillery,  is  entitled  to  in- 
creased pay  for  exercising  higher  command,  under  section ^7,  act  of  April  26, 1898 
(8<>  Stat.  364,  365),  which  provides: 

"  In  time  of  war  every  officer  serving  with  troops  operating  against  an  enemy 
who  shall  exercise,  under  assignment  In  orders  issued  by  competent  authority  a 
command  above  that  pertaining  to  his  grade,  shall  be  entitled  to  receive  the 
pav  and  allowance  of  the  grade  appropriate  to  the  command  so  exercised.** 

Maj.  H.,  April  16,  1918,  states  that  by  Si)ecial  Order  No.  177,  Ninth  Field 
Artillery  1917,  he  was  relieved  from  command  of  Battery  E,  Ninth  Field  Artil- 
lery, and  appointed  battalion  adjutant,  Third  Battalion,  with  verbal  orders  to 
assume  command  of  the  battalion ;  and  that  he  has  been  in  active  command  of 
tlie  Third  Battalion  since  December  1, 1917»  ami  has  not,  t  any  time,  performed 
th<'  duties  of  battalion  adjutant. 

2.  The  tatute  under  consideration  was  construed  by  the  Court  of  Claims  in 
Eumphreya  v.  United  States  (38  Ct.  Cls.  689,  693).  In  which  it  was  held  that 
a  'ommanl  of  a  battalion  was  not  such  a  command  as  is  within  the  statute; 
that  the  statute  contemplates  a  command  of  "  organized  bodies  of  troops  whose 
commanding  officers  have  a  certain  rate  of  pay  regulated  by  law;^  that  the 
•*  term  *  battalion  *  is  merely  tactical,  and  the  assignment  of  command  to  field 
officers  is  merely  to  designate  their  places  in  the  field ;"  and  that  "  when  a  regi- 
ment is  not  in  line  of  battle,  a  lieutenant  colonel  or  major  has  neither  command 
nor  desigruited  official  duties  as  such."  This  view  is  In  accordance  with  Army 
Ilegulatlons  245,  wldch  says : 

"  The  battalion,  in  a  regimeat  [Cavalry,  Field  Artillery^  and  Infantry],  is  not 
an  administrative  unit  and  has  no  separate  records;  it  is  purely  a  tactical 
unit  conveniently  organized  for  instruction  or  maneuver,  and  particularly  for 
combat,  either  as  an  integral  part  of  the  regiment  to  which  it  belongs  or  sepa- 
rated from  it.** 

This  offline  is  of  the  opinion  that  MaJ.  H.  is  not  entitled  to  increased  pay  for 
exercising  hlglier  command. 

WAR  BISK  INSURANCE:  Exemption  from  Compulsory  Allotment  Because 
Child  Adopted  hj  Third  Party. 

That  the  child  of  a  soldier  has  been  adopted  by  a  third  person  does  not  release 
the  soldier  from  the  compulsory  allotment  in  the  child's  favor  required  by 
section  201,  war-risk  insurance  act  of  October  6,  1917  (40  Stat  398,  402).  The 
J>ni*oau  of  War  Risk  Insurance  may  hold  that  fact  to  be  good  cause  for  exemp- 
tion. If  exemption  be  desired,  daira  should  be  made  on  Treasury  Department 
AN'iir  Risk  Insurance  Forms  52  and  1-B. 

243.5.  NovBMBEB  18,  1918. 

TVARRISS  INSFSANCE:  UlgU  ef  Neutral  Aliea  to  Caatlniie  InsnraHee 
after  DIschargre  from  Military  Serviee* 

A  citizen  of  a  neutral  country,  who  had  declared  his  Intention  to  become  a 
citizen  of  the  United  States,  took  out  war-risk  insurance  at  the  time  of  his  in- 
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duction  Into  military  service.  Subsequently  he  obtained  his  discharge  by  with- 
drawing his  intention  to  become  a  citizen,  under  section  4,  act  of  July  9,  lOlS 
(40  Stat.  845,  885),  providing  that  such  persons  may  be  relieved  from  liability 
for  military  service  upon  making  a  declaration  withdrawing  such  intention. 
The  making  and  delivery  of  the  application  for  insurance  constituted  a  contract 
between  the  soldier  and  the  United  States ;  and  such  a  discharge  is  not  a  breach 
of  its  tenns.  (Act  of  June  25,  1918,  40  Stat.  609,  610.)  The  soldier  may  con- 
tinue his  insurance  after  his  discharge. 

004.6129. 

War  Department,  Judge  Advocate  Gencrars  Office,  November  IS,  1918. — To  the 
War  Risk  Judge  Advocate,  Eastern  Department. 

1.  There  is  referreil  to  this  office  for  opinion  the  question  as  to  whetlier  a 
soldler'who  was  drafted  into  the  military  service  of  the  United  States  on  July  18, 
1918,  and  who  applied  for  $10,000  insurance  on  July  24, 1918,  under  the  war  risk 
insurance  act  (40  Stat.  609),  and  who  was  in  the  active  service  from  July  IS, 
1918,  to  October  24, 1918,  is  entitled  to  continue  his  war  risk  insurance,  notwith- 
standing  his  discbarge  pursuant  to  the  instructions  of  The  Adjutant  General 
contained  in  an  indorsement  under  date  of  September  18,  1918,  authorizing  such 
discharge  upon  the  ground  that  the  soldier  was  a  subject  of  a  country  neutral  in 
tlie  present  war  who  had  declared  his  intention  of  becoming  a  citizen  of  the 
United  States  and  who  had  withdrawn  such  intention  under  the  provisions  of  the 
act  of  July  9, 1918  (40  Stat.  845,  885).  It  is  assumed  that  the  war  risk  insurance 
was  properly  granted  and  that  the  discharge  was  properly  ordeifed  under  the 
aforesaid  act. 

2.  The  makUig  and  delivery  of  the  application  for  Insurance  by  the  soldier 
created  a  contract  of  insurance  between  him  and  the  United  States.  Such  con- 
tract can  only  be  terminated  upon  the  breach  of  one  of  Its  conditions,  expressed 
or  implied.  A  discharge  from  military  ser\ice  for  the  reason  stated  above  is  not 
within  the  provisions  of  section  29  (40  Stat.  609,  610),  nor  of  any  other  section 
of  the  war  risk  insurance  act.  and  it  is  not  a  breach  of  any  implied  condition  of 
the  contract  of  insurance.  The  conclusion  necessarily  follows  that  the  Insurance 
may  be  continued  notwithstanding  such  discharge. 


PAY  AND  ALLOWANCES :  Traveling  Expenses  for  Aviation  Officers. 

The  acts  of  July  24,  1017  (40  Stat.  243,  246),  and  of  July  9,  1918  (40  Stat.  S4o, 
848),  authorize  the  payment,  "  upon  certificates  of  the  Secretary  of  War  certif>-- 
Ing  that  the  expenditures  were  necos.sary,**  of  "  the  actual  and  necessary  expenses 
of  ofllctTS,  enlisted  men,  and  civilian  employees  of  the  Army  and  autliorlzed 
agents  sent  on  special  duty  at  home  and  abroad  for  aviation  purposes."  Pursu- 
ant thereto  General  Orders,  No.  27,  War  Department,  1918,  was  issued,  directing 
that  the  actual  and  necessary  expenses  of  persons  of  designated  classes  be  paid 
from  the  Signal  Corps  appropriation  of  July  24, 1917.  Oflicers  were  not  included 
within  the  above  order,  but  were  included  in  a  later  one  (G.  O.  No.  81,  W.  D. 
1918).  Officers  have  no  right  to  expenses  prior  to  the  date  of  the  latter  order, 
August  28, 1918. 

245.0.  No^^:MBEE  19,  1918. 

[Memorandum  for  .Assistant  Secretary  R3'aD,  Director  of  Air  Servlce.l 

Subject :  Pavment  of  actual  expenses  of  officers  traveling  for  aviation  purposes. 

1.  In  view  of  the  provision  in  the  act  of  July  24,  1917  (40  Stat.  243,  246),  and 
in  the  act  of  July  9,  1918  (40  Stat.  845,  848),  authorizing  the  payment  of  "  the 
actual  and  necessary  expenses  of  officers,  enlisted  men,  and  civilian  employees 
of  the  Army  and  authorized  agents  sent  on  special  duty  at  home  and  abroad  for 
aviation  purposes,"  and  the  action  taken  by  the  War  Department  in  respect 
thereto  in  issuing  regulations  in  General  Orders,  No.  27,  War  Department,  1918, 
and  certain  other  orders  and  rulings,  you  submit  for  an  opinion  of  this  office 
certain  questions  hereinafter  stated  as  to  the  right  of  officers  traveling  for  avia- 
tion purposes  to  claim  actual  expenses. 

2.  General  Orders,  No.  27,  War  Department,  1918,  directed  that  actual  and 
necessary  expenses  of  enlisted  men  and  civilian  employees  of  the  Army  and 
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authorized  agents  sent  by  the  Secretary  of  War  on  special  duty  for  aviation 
purpoaes,  or  a  per  diem  of  $4  in  lieu  thereof,  "  may  be  paid  from  the  Signal  Corps 
appropriation  of  July  24,  1917."  In  an  indorsement  dated  April  1, 1918,  the  Act- 
ing Chief  of  Staff,  through  The  Adjutant  General,  having  reference  to  the  case  of 
Lieut  T.,  in  which  the  Judge  Advocate  General  held  that  the  officer  might  be 
paid  actual  expenses  while  conducting  a  train  of  motor  trucks  over  country, 
stated  that  actual  expenses  of  officers  in  the  Signal  Corps  should  not  be  allowed 
except  where  under  like  circumstances  such  expenses  w6uld  be  allowed  to  officers 
in  other  branches  of  the  Army.  This  indorsement  of  the  Acting  Chief  of  Staff, 
it  will  be  observed,  was  in  conformity  with  the  regulation  of  March  22,  1918, 
Avhich  authorized  the  payment  of  actual  expenses  only  to  enlisted  men,  civilian 
employees,  and  authorized  agents  sent  by  the  Secretary  of  War  on  special  duty 
for  aviation  purposes.  •  The  regulation  did  not  apply  to  officers,  although  in  the 
npinion  of  this  office  it  might  have  been  made  to  apply  to  officers,  as  was  later 
done  in  General  Orders,  No.  81,  War  Department,  1918.  The  latter  order  ex- 
pressly authorizes  the  payment  of  actual  and  necessary  expenses  of  officers,  en- 
listed men,  civilian  employees  of  the  Army,  and  agents  sent  by  thu  Secretary  of 
War  on  special  duty  for  aviation  purposes. 

o.  Having  in  view  the  above  statement  of  the  situation,  your  several  questions 
are  answered  as  follows: 

(Question  (a) :  To  what  extent,  if  at  all,  did  the  indorsement  of  April  1  re- 
ferred to  herein  forbid  officers  traveling  on  special  duty  from  claiming  actual 
expenses? 

.\nswer :  The  indorsement  referred  to  was  in  harmony  with  the  provisions  of 
General  Orders,  No.  27,  War  Department,  1918.  It  was  probably  within  the 
authority  of  the  Secretary  of  War  to  allow  actual  expenses  to  officers  or  not, 
according  to  his  discretion,  inasmuch  as  the  statute  provided  that  such  expenses 
should  "be  paid  upon  certificates  of  the  Secretai^  of  War  certif!ying  that  the 
expenditures  were  necessary  for  military  purposes**  Inasmuch,  therefore,  as 
the  War  Department,  presumably  by  authority  of  the  Secretary  of  War,  saw  fit 
not  to  extend  this  right  to  officers  until  the  issuance  oi  General  Orders,  No.  81, 
War  Department,  1918,  it  is  the  view  of  this  office  that  officers  have  no  right  to 
claim  actual  expenses  prior  to  that  tima 

(Question  (&).  If  this  indorsement  was  a  prohibition  against  officers  claiming 
actual  expenses  when  on  special  duty,  was  this  prohibition  removed  by  the  sub- 
sequent issuance  of  said  General  Order  No.  81? 

Answer.  Yes ;  as  to  all  officers  '*  sent  by  ^e  Secretary  of  War  *'  on  special 
duty  for  aviation  purposes. 

Question  (o).  Could  such  a  claim  for  actual  expenses  be  made  without  viola- 
tion of  orders  during  any  of  the  following  periods,  and,  if  so«  daring  which 
periods  s 

(1)  From  July  24, 1917,  the  date  of  the  first  act,  until  April  1«  1918,  the  date 
of  the  indorsement 

Answer.  No;  for  the  reason  stated  in  answer  to  question  (a). 

(2)  From  April  1,  1918,  until  July  9,  1918,  the  date  the  second  act  was 
passed? 

Answer.  No;  for  the  same  reason. 

(8)  From  July  9,  1918,  until  August  28,  1918»  the  date  of  General  Orders, 
No.  81,  War  Department,  1918? 
Answer.  No;  for  the  same  reason. 


WAB  BISK  INSUBANCE:  Allen  Enemies  as  BeneHelarlei. 

In  his  insurance  application,  dated  April  15,  1918,  a  soldier  designated  his 
five  sisters,  resident  in  Austria-Hungary,  as  beneficiaries.  At  that  time  there 
was  no  legal  objection  to  alien  enemies  being  named  beneficiaries  of  war-risk 
insurance.  On  July  19,  1918,  the  War  Department  ruled  that  soldiers  could  no 
longer  designate  them  as  beneficiaries.  The  applicant  in  this  case,  believing 
his  first  designation  was  no  longer  legal,  asked  to  have  another  person  named 
as  beneficiary  in  the  place  of  his  sisters.  H »  should  be  allowed  to  withdraw 
his  application  for  the  change,  if  he  desires,  since  there  was  no  legal  objection 
to  the  first  designation  when  it  was  made. 

116749'— 19 63 
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004.6121. 

War  Department,  J.  A.  G.  O.,  November  19,  1918.— To  the  War  Risk  Jad|»e 

Advocate,  Easter. i  Department 

1.  An  examination  of  t!ie  reconls  of  the  Bureau  of  War  Risk  Insurance 
♦liscloses  that  Fvt.  E.  appli^Hl  for  $10,000  insurance  on  April  15,  1918,  under 
the  war-risk  insurance  act  (40  Stat.  398),  naming  as  beneficiaries  thereof  his 
live  sisters  residing  In.  Austria-Hungary.  On  August  8,  1918,  Pvt,  B.  requested 
that  his  aunt  be  made  the  beneficiary.  Thereupon  the  bureau  wrote  the  letter, 
Btating  that  the  aunt  was  not  within  the  permitted  class  of  beneficiaries 
under  the  act. 

2.  This  office,  in  an  opinion  under  date  of  February  11,  1918  (Ops.  J.  A.  G. 
004.6),  said  that  **  tlie  war-risk  insurance  act  gives  the  unqualified  ri^ht  to  atll 
enlisted  men  to  obtain  insurance  and  to  name  as  beneficiaries  any  i>ersona  \%'itbin 
the  designated  class.  •  ♦  •  Consequently,  there  is  no  escape  from  the  con- 
clusion that  they  have  an  absolute  right  to  name  these  residents  of  Austria  as 
ben(»ftclaries.  Whether  the  beneficiaries  would,  upon  maturity  of  the  policy, 
receive  immediate  remittances  of  the  installments  due  tliereunder  is  another 
question,  ('ertainly  no  private  insurance  company  would  be  permitted  to  make 
such  remittances.  There  is  no  legal  objection,  however,  to  the  making  of  snch 
remittances  by  the  Government  of  the  United  States.  Whether  it  Is  expedient 
or  politic  to  do  so  is  to  be  determined  a^^  a  political  and  not  as  a  legal  questi*:>n."  I 

8.  The  War  Department  later  ruled  that,  "  as  a  matter  of  national  policy, 
therefore,  the  War  Department  will  not  i)ermit  soldiers  to  designate  as  their 
beneficiaries  enemy  aliens."  This  ruling  was  made  on  .Tuly  19,  1918.  in  a  letter 
of  information  and  instriction.     (W.  R.  I.  No.  88.) 

4.  In  an  opinion  of  this  office  under  date  of  August  24,  1918  (Ops.  J.  A.  G. 
004.6),  it  was  said  concerning  the  last-mentioned  ruling  that.  "A.ssumnig  the 
validity  of  the  order  and  applying  the  usual  rules  of  statutory  construction 
thereto,  it  must  be  held  that  it  operates  prospectively  only." 

5.  In  an  undated  opinion,  actually  rendereil  on  November  18,  1918,  the  acting 
general  counsel  of  the  Bureau  of  War  Risk  Insurance  said :  • 

"  This  office  is  in  entire  agri»ement  with  the  opinion  of  the  Judge  Advocate 
General  of  the  Army  quoted  in  the  order  of  The  Adjutant  General  under  date 
of  July  19,  1918  (W.  R.  I.  88),  to  the  effect  that  the  right  of  the  enlisted  man 
to  name  as  beneficiaries  any  persons  within  the  nari-ow  class  permitted  by 
the  act  is  uiiqualilied  by  any  implied  limitation  as  to  residence  or  citizenship. 
Therefore,  there  is  no  legal  reasoa  whatever  to  prevent  Pvt.  S.  from  naming 
his  mother  as  beneficiary  of  his  Insurance,  even  though  she  be  an  alien  eneniy. 

**  Orders  emanating  from  the  General  Staff  and  published  by  The  Adjutant 
General's  Office  as  W.  R.  I.  88  and  W.  R.  I.  112,  September  26,  1918,  have  for- 
bidden soldiers  to  designate  alien  enemies,  whether  living  in  foreign  countries 
or  within  the  confines  of  the  TTnitod  States,  as  beneficiaries  of  allotments  or 
Insurance.  Whatever  may  be  the  elViM't  of  these  orders  as  subjecting  soldiers 
who  violate  them  to  military  punishment,  it  is  very  clear  that  they  can  not 
change  the  law  which  makes  such  a  designation  valid.  Therefore,  if,  in  the 
case  in  hand,  Pvt.  S.  has  expressed  an  intention  to  take  out  Insurance  for  tlie 
benefit  of  his  mother,  and  permission  so  to  do  is  refused,  in  pursuance  of  the 
orders  above  referred  to,  the  United  States  Government  becomes  liable  to  the 
intended  beneficiary  without  receiving  the  premiums  contemplate*!  by  .he  act 
to  be  paid.  In  short,  the  orders  of  the  General  Staff  can  not  take  from  the 
soldier  the  rights  given  him  under  the  war-risk  Insurance  act." 

6.  Until  the  order  of  the  War  Department  under  date  of  July  19,  1918,  Is 
modified  or  changed,  it  should  be  observed  in  all  cnses  to  which  it  is  appli- 
cable by  all  war-risk  judge  advocates  in  the  field  and  other  members  of  the 
military  forces  of  the  United  States,  notwithstanding  the  opinion  mentioned  in 
the  preceding  paragraph. 

7.  It  appears  from  the  papers  that  Pvt.  E.  desires  his  five  sisters,  residing  in 
Austria-Hungary,  who  were  named  as  the  original  beneficiaries  of  his  Insurance, 
to  be  the  beneficiaries  thereof,  and  that  he  executed  the  change  of  beneficial^ 
form  only  upon  being  advised  that  the  designation  first  made  by  him  was 
invalid.  As  that  de.signatIon  was  valid,  and  as  the  order  of  July  19,  1918,  is  not 
applicable  thereto,  it  is  suggested  that  he  be  advised  to  withdraw  the  change 
of  beneficiary  form  made  under  date?  of  August  8,  1018,  thus  leaving  the  orig- 
inal application  and  designation  in  full  force  and  effect 
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CIYIL  AUTHORITIES:  Bight  to  Proseente  Soldier  with  Consent  of  Com- 
manding Offieer. 

Three  BoJtllers  were  arrested  by  the  civil  authorities  charged  with  a  vio- 
lation of  Kansas  laws  relating  to  commercialized  vice  and  to  rape.  Before  the 
filing  of  formal  charges  the  authorities  notified  the  commanding  oiflcer  of  the 
post  where  the  soldiers  were  stationed.  He  consented  to  the  civil  prosecution, 
and  requested  that  he  be  notified  by  wire  of  the  result  of  the  trial  and  that  if 
acquitted  the  prisoners  be  held  until  a  military  guard  could  be  sent  for  them. 
The  soldiers  denied  the  jurisdiction  of  the  civil  authorities  to  try  them.  In 
time  of  war  the  military  authorities  have  the  paramount  right  to  the  custody 
of  a  soldier  charged  with  an  offense  under  the  civil  law,  but  the  assertion  of 
•  that  right  is  within  the  discretion,  in  the  first  instance,  of  the  commanding 
ofiicer.  In  this  case  the  civil  authorities  have  acted  in  good  faith  and  with  the 
consent  of  the  commanding  ofilcer,  and  the  prosecution  should  be  allowed  to 
proceed.  The  request  of  the  commanding  officer  to  the  civil  authorities  that 
he  be  notified  of  the  results  of  the  trial  should  be  complied  with. 

250.8. 

War  Department,  J.  A.  G.  0.,  November  20,  1918. — ^To  The  Adjutant  General. 

1.  In  the  within  communication  the  prosecuting  attorney,  Great  Bend,  Kans., 
Btutes  that  he  has  under  arrest,  charged  with  violating  the  white-slave  law  and 
the  statutory  rape  law  of  his  State,  three  soldiers  who  appear  to  have  come 
from  Fort  Sill,  Olcla. ;  that  before  filing  formal  charges  against  them  he  tele- 
griiphed  the  commanding  officer  at  Fort  Sill,  who  requested  him  to  advise  by 
telegraph  of  their  conviction  or,  if  acquitted,  to  detain  them  until  a  military 
guard  could  be  sent  to  conduct  them  to  their  post;  that  these  men  now  deny 
his  authority  to  hold  them  for  trial,  in  view  of  which  he  requests  that  he  be 
authorized  by  the  War  Department  to  proceed  with  the  prosecution  of  these 
cases,  in  the  event  the  authority  under  which  he  is  now  acting  is  deemed  in- 
BufTicient 

2.  While  in  time  of  war,  under  Articles  of  War  74,  the  military  authorities 
have  the  paramount  right  to  the  custody  of  persons  subject  to  military  Juris- 
diction who  are  charged  with  the  commission  of  civil  offenses,  and  may  prop- 
erly demand  their  surrender  in  the  event  they  are  held  in  custody  by  the 
civil  authorities,  it  is  the  view  of  this  office  that  in  this  case  the  civil  authori- 
ties should  be  permitted  to  retain  Jurisdiction.  Acting  upon  advices  received 
from  their  commanding  officer,  who  had  authority  to  determine  in  the  first 
Instance  the  question  whether  or  not  the  surrender  of  these  men  should  be  de- 
manded, the  prosecuting  attorney  lias  in  apparent  good  faith  instituted  criminal 
proceedings  against  them.  It  is  recommended  tliat  the  writer  be  advised  that 
tin;  War  Department  will  not  interfere  in  the  prosecution  of  these  cases,  and 
that  he  should  comply  with  the  request  of  the  commanding  officer  at  Fort 
Bill  to  be  informed  of  the  result  of  that  prosecution. 


CONTBACTS:  Terms  of  Cancellation  of  Order  Where  Contract  not  Ex- 
ecuted. 

An  order  for  100  electrical  controls  for  airplanes  at  $32,500  eadi  was  placed 
with  a  concern  with  the  notation,  "  CJontract  No.  2427  to  follow."  The  formal 
contract  was  never  executed  and  only  two  controls  had  been  delivered  when 
the  order  was  canceled.  Before  cancellation  the  company  spent  about  $25,000 
for  equipment  and  $60,000  for  labor  and  materials,  the  latter  having  only  a 
small  salvage  value.  No  binding  contract  was  executed  (R.  S.,  sec  8744) ; 
and  the  order  was  not  an  obligatory  order  within  the  meaning  of  section  120, 
national  defense  act  (80  Stat.  166,  213).  Any  settlement  in  addition  to  the 
reasonable  value  of  the  two  controls  delivered  would  be  illegal. 

164. 

War  Department,  J.  A.  O.  O.,  November  20,  1918. — To  the  Second  Assistant 
Se<  retary  of  War. 

1.  The  question  is  what  payment  should  be  made,  upon  cancellation  of  Signal 
Corps  order  No.  20356,  placed  with  the  Macey  Engineering  Co.,  of  Franklin, 
Pa.,  for  100  electrical  controU  for  airplanes  at  $2,500  each,  amounting  to 
$250,000,  under  facts  substantially  as  follows :  The  order  purports  to  have  been 
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placecl  "  in  accordance  with  apreenient  between  this  compiiny  and  Ool.  Deeds," 
December  20,  1917,  and  at  tlie  end  of  the  order  it  is  stated :  "  Contract  No.  2427 
will  follow."  The  order  and  acceptance  thereof  were  not  followed  by  any  writ- 
ten contract,  and  up  to  date  the  said  company  has  completed  and  delivered  two 
electrical  controls  wliich  at  the  contract  price  amounts  to  $5,000.  It  is  stated 
that  the  cancellation  of  the  order  was  determined  upon  before  signing  of  the 
armistice,  due  to  the  report  of  the  technical  section  of  the  Bureau  of  Military 
Aeronautics  that  thes(*  controls  were  not  necessary  or  desirable  for  any  of  the 
planes  under  construction  at  the  present  time.  An  Investigation  shows  that 
the  said  con>pany  expended  approximately  $25,000  for  machinery  and  equip- 
ment :  that  it  expended  approximately  $©0,000  for  lalx^r  and  materials  directly 
applicable  to  the  order;  and  that  the  material  at  present  on  hand  at  the  com- 
pany's plant  has  a  snlvage  value  of  approximately  $5,000.  It  is  proposed,  by  the 
Bureau  of  Aircraft  Production,  If  such  course  is  permissible,  to  make  a  settle- 
ment with  the  company  by  allowing  it  credit  for  the  airplanes  delivered,  if 
accepted;  for  all  expenditures  for  labor  and  material  in  the  performance  of 
the  order ;  for  depreciation  on  the  machines  and  equipment ;  and  a  reasonable 
profit  on  materials  in  pi-ocess  In  addition  thereto.  From  the  amount  of  these 
items  it  is  proposed  to  deduct  the  salvage  value  of  material  on  hand  and  the 
actual  cost  of  labor  and  material  ^oing  into  the  controls  delivered.  No  profit 
is  to  be  allowed  on  services  not  rendered  up  to  the  dtxte  of  cancellation,  for  the 
reason  that  there  is  no  binding  contract  and  the  Government  is  under  no  legal 
obligation  to  allow  such  a  profit. 

2.  In  the  opinion  of  this  oflice  the  proposed  settlement  can  not  legaHy  be 
made.  The  order  in  question  purports  to  be  preliminary  to  the  execution  of  a 
contract  and  not  an  oblipttory  order  placed  under  section  120,  national  de- 
fense act  of  June  3,  1916  (39  Stat.  108,  213).  As  the  order  was  not  followed 
by  a  formal  written  contract,  as  required  by  Revised  Statutes,  section  3744, 
the  company  is  not  entitled  to  compensjition  on  the  basis  of  the  existence  of  a 
legally  binding  contract.  It  is  entitled,  however,  to  recover  the  fair  value  of 
the  controls  furnished  and  accepted  as  on  an  implied  contract.  (See  Clark  v. 
United  States,  96  U.  S.  539,  and  other  cases  cited  in  Dig.  Ops.  J.  A.  G.,  1912, 
p.  855.)  This  right  is  a  quasi  contractual  right  based  on  the  delivery  and  ac- 
ceptance of  the  controls  furnished.  In  other  words,  the  Govemm«it  Is  bound 
to  compensate  the  company  for  the  articles  furnished  by  paying  it  the  reason- 
able value  of  the  same.  It  follows  that  there  is  no  legal  authority  to  compen- 
sate the  company  for  the  expenditure  for  labor  or  materials  by  way  of  partial 
completion  of  the  order.  If  the  order  had  been  a  compulsory  order,  placed 
under  section  120,  act  of  June  3,  1916,  such  authority  might  be  found  In  the 
requirement  of  the  statute  that  the  orderee  should  be  peld  a  reasonable  com- 
pensation to  be  fixed  by  the  SefTetary  of  War.  The  order  under  consideratlofi, 
as  stated  above,  is  not  such  an  order,  but  Is  one  placed  pursuant  to  agreement 
of  the  parties  and  at  a  price  fixed  by  such  agreement.  As  Indicated  on  its  face, 
the  order  was  placed  preliminary  to  the  execution  of  a  formal  contract,  and 
as  it  was  not  followed  by  the  execution  of  such  a  contract  there  is  no  binding 
contract  with  the  orderee.  I  must,  therefore,  advise  you  that  the  only  payment 
which  can  legally  be  made  to  the  said  company  upon  the  caneeU&tion  of  iU^ 
order  is  the  payment  for  the  two  controls  which  have  been  delivered.  I  must 
further  advise  you  that  there  can  be  no  question  but  that  the  order  may  legally 
t>e  cancelled,  and  that  in  view  of  the  fact  that  the  Government  does  not  need 
the  controls,  its  cancellation  appears  to  be  the  proper  course  to  be  pursued. 


DECEASED  SOLDIER:  Authority  of  Post  Commander  to  Order  BemaiHS 
AeeompaBiei  beyond  Limits  of  Department;  Commutation  of  BatioBS  aii^ 
Travel  Pay  for  Attendant. 

The  commanding  officer  of  a  post,  camp,  or  other  station  has  antliorlty  to 
determine  whether  the  remains  of  a  deceased  soldier  are  to  be  shipped  by 
express,  without  nn  attendant,  or  as  baggage,  with  an  attendant  Transporta- 
tion, Including  sleeping-car  accommodations,  may  be  issned  Avr  an  officer. 
enlisted  man,  or  other  person  in  the  military  service  to  accompany  the  remains 
nnd  for  the  return  of  such  attendant.  When  In  the  opinion  of  tlie  department, 
division,  or  higher  commander  it  is  necessary  in  the  Interests  of  the  service 
for  an  officer  to  accompany  the  remains,  he  will  be  paid  at  the  rate  of  7  centa 
per  mile  to  the  place  of  interment  and  return,  from  the  appro^mriation  for 


GPINIOlSrS  JUDGE  ADVOCATE  GENERAL  OF  ABMY.  997 


«• 


mileage  to  commisBAoned  officers,  and  so  forth/*  under  "Pay  of  the  Army." 
If  an  officer  is  granted  authority  to  accompany  remains  at  his  own  request,  he 
will  be  furnished  transportation  paid  from  the  appropriation  for  "  disposition 
of  remains  of  officers,  soldiers,"  etc.  (A.  R.  87,  C.  A.  R.  No.  77,  Aug.  8,  1918.) 
The  sending  of  an  enlisted  man  or  ciyillan  employee  i  by  orders  rather  than  by 
permission  and  payment  of  commutation  of  rations  iu  advance  may  be  ordered. 
(A.  R.  1223.)  An  enlisted  pian  or  officer,  in  such  cases,  may  be  ordered 
beyond  the  limits  of  the  department,  since  the  authority  is  to  send  an  attendant 
to  the  home  of  deceased,  jfhls  is  an  exception  to  the  general  provision  con- 
tained in  Army  Regulations  71,  that  travel  orders  will  not  direct  travel 
beyond  the  limits  of  the  command  of  the  officer  who  Issues  them. 

246.84. 

War  Department,  J.  A.  G.  0.,  November  20,  1918.— -To  The  Adjutant  GeneraL 

1.  The  question  Is  raised  in  these  papers  as  to  the  proper  authorization  of 
officers  and  enlisted  men  to  travel  as  attendants  with  the  remains  of  persons 
who  die  in  the  military  service,  and  as  to  whether  enlisted  men  are  entitled 
to  commutation  of  subsistence  as  such  attendants.  This  question  was  raised 
by  the  commanding  officer  at  the  Air  Service  Flying  School,  Payne  Field,  West 
Point,  Miss.,  in  a  communication  addressed  to  the  commanding  general  South- 
eastern Department,  requesting  confirmation  of  his  order  of  October  26,  1918, 
designating  an  enlisted  man  to  accompany  the  remains  of  a  deceased  soldier  to 
Freeport,  Pa.  He  inquires  whether  under  Army  Regulations  87  (C.  A.  R.  No. 
77,  Aug.  3,  1918)  he  has  the  authority  to  issue  travel  orders  to  include  the 
payment  of  commutation  of  rations  and  lodging  without  confirmatory  orders 
ftom  the  department  commander.  In  submitting  the  case  to  The  Adjutant 
General,  the  commanding  general  Southeastern  Department  requests  an  inter- 
pretation of  Army  Regulations  87,  as  amended,  in  the  following  respects: 

**{a)  Does  the  provision  for  the  issuing  of  transportation  (by  a  post  com- 
mander) include  the  authority  to  order  an  enlisted  man  to  accompany  the 
remains  of  a  deceased  person  beyond  the  territorial  limits  of  a  department; 
and  if  so,  the  payment  of  commutation  of  rations  to  such  enlisted  man? 

"(6)  Does  the  provision  for  the  payment  of  7  cents  per  mile  to  officers  who 
may  be  designated  to  accompany  the  remains  of  a  deceased  person  to  place 
of  interment  authorize  a  department  commander  to  order  an  officer  to  accom- 
pany the  remains  to  a  point  beyond  the  territorial  limits  of  a  department  (a 
confliction  with  A.  R.  71)?" 

2.  Paragraph  87,  Army  Regulations,  as  amended,  provides  that  the  remains 
of  a  deceased  officer  or  other  person  within  the  classes  therein  mentioned  "  may 
be  shipped  to  the  home  of  the  decedent  or  to  a  national  cemetery  for  interment 
unless  death  occurs  In  England,  France,  or  otner  European  country^**  It 
further  provides  that  the  commanding  officer  of  the  post,  camp,  or  other  station 
will  determine  whether  the  remains  are  to  be  shipped  by  express,  without  an 
attendant,  or  as  baggage,  with  an  attendant,  conforming  as  far  as  practicable 
with  the  wishes  of  the  relatlvc»s.  It  Is  also  directed  that  when  no  relative  or 
friend  is  present,  transportation,  including  sleeping-car  accommodations,  as 
provided  in  Army  Regulations  1128,  mny  be  issued  for  an  officer,  enlisted  man, 
or  other  person  in  the  military  service,  including  a  civilian  employee,  to 
accompany  the  remains  shipped  and  for  the  return  of  such  attendant  to  his 
proper  station,  when  death  <Krurs  within  the  continental  limits  of  the  Unittnl 
States  and  the  remains  are  not  shipped  by  express;  and,  further,  that 
"  w  hon  in  the  opinion  of  the  department,  division,  or  higher  commander  it 
is  necessary  in  the  interests  of  the  service  for  an  officer  to  accompany  the 
remains,  he  will  be  paid  7  cents  per  mile  to  place  of  interment  and  return 
from  the  appropriation  for  *  mileage  to  commissioned  officers,  and  so  forth,* 
under  *  Pay  of  the  Army.*  In  case  an  officer  is  granted  authority  at  his  own 
request  to  accompany  the  remains,  as  attendant,  he  will  be  furnished  trans- 
portation, to  be  paid  from  the  appropriation  for  'disposition  of  remains  of 
officers,  soldiers,  civilian  employees,'  etc." 

X  It  is  the  view  of  this  office  that  the  regulation  contemplates  that  the  send- 
ing of  an  enlisted  man  or  civilian  employee  shall  be  under  orders  rather  than 
by  way  of  permission,  and  that  the  officer  whose  duty  it  is  to  determine 
^\  hether  an  attendant  is  necessary  or  not  has  authority  to  order  the  travel  and  to 
direct  the  payment  in  advance  of  the  necessary  commutation  of  rations  as 
prescribed  In  Army  Regulations  1228.  If  an  officer  accompanies  the  remains 
in  accordance  with  his  own  request,  transportation,  including  sleeping-car  ac- 


4.  Answering  question  (a)  sal>itiltted  by  the  Quanermaster  General,  as  tu 
whether  Army  K^nilatlons  87  iMntaliiH  authority  for  a  post  rommander  to 
order  an  enlisted  man  tu  accoiupany  the  remnlns  of  a  deceased  person  beyond 
the  territorial  llniltB  of  his  department.  It  Is  the  view  of  this  oftlce  that  It  does, 
and  also  that  the  payment  of  commntatioa  of  rations  Is  authorized.  His  com- 
mutation may  be  at  the  maximum  rate  of  $4  per  day  as  prescribed  In  the  amended 
regulation,  If  that  be  necessary,  In  pureuance  of  the  act  of  April  20,  1918.  (40 
SUt  534.)  In  answer  to  qn.-*fl(m  (fit.  it  Is  the  view  of  this  nflice  that  the  orders 
of  a  department  or  division  ciinintaudrr,  dtrectlnK  an  officer  to  accompany  the 
remains  of  a  deceased  person,  ai'e  not  limited  to  the  territorial  limits  of  hla 
department  or  division.  The  authority  Is  to  send  an  attendant  with  the  remains 
to  the  home  of  the  d*'cea»e«l,  and  no  territorial  limit  is  prescribed.  It  la  the 
opinion  of  this  office  that  such  anthorli^atlon  stands  as  an  exception  to  the 
general  provision  In  snld  paraeraph  71,  that  travel  orders  will  not  direct  travel 
beyond  the  limits  of  the  command  of  the  officer  who  Issues  them,  and  that, 
therefore,  department  commanders  have  autliorlty  to  order  an  officer  to  accom- 
l>any  the  remains  of  a  deceased  person  to  a  point  beyond  the  t«TitorlBt  limits 
of  the  department. 


Troops  of  the  Army  of  the  United  Stales  on  .duty  In  tltilna  may  be  paid  In 
Chinese  currency.  They  should  be  paid  an  amount  in  local  currency  which, 
at  the  valuation  fixed  by  the  Secretary  of  the  Treasury,  will  be  equivalent  to 
the  amount  of  their  pay  expressed  in  Koiit  currency  of  the  United  States.  (Vin. 
Ops.  J.  A.  G.  1912,  p.  894.)  The  accounts  of  the  distiuralng  officer  ataonid  be 
credited  with  the  cost  of  exchauKc,  which  ts  a  proper  chan^  against  the  ap- 
propriation of  the  Quartermaster  Corps  in  the  act  of  July  9,  1918.  {40  Stat. 
84fi,  856.) 

240.9. 

War  Department,  J.  A.  Q.  O.,  November  20,  1918.— Tu  the  Judge  advocate. 
China  eipGiiition. 

1.  The  queutlou  la  wlieLlier  It  Id  permissible  uuder  the  law  to  pay  the  troops 
In  China  in  GJiUiese  currency  at  an  equitablo  Sxed  ratt^  of  exchange. 

2.  The  facta  disclose  that  the  payment  of  our  troops  In  China  In  United  States 
paper  currency  is  causing  a  loss  to  the  members  of  the  China  expedition  be- 
cause tJie  money  curn-nt  In  Tientsin,  China,  la  Chinese  currency  and  it  becomes 
necessary  tor  our  tro4^a  to  sell  to  money  changers  iheir  United  States  currencv 
for  Caiineae  currency  In  order  to  pay  their  current  expenses-  Chinese  cur- 
rency Is  on  a  allver  biutls  and  by  reason  of  the  great  fluctuation  In  silver  ex- 
change great  hard^ip  has  reaulled  to  all  persons  Itelonglng  to  lliis  i>xpedltion. 

3.  The  accounts  oF  the  disbursing  uSicers  must  be  liept  in  United  States  cur- 
rency, but  tliere  Is  no  objection  to  the  payment  of  our  troops  in  China  in  Iwal 
currency.  But  where  payments  are  made  in  other  currency  than  the  United 
States  currency  It  must  in  each  instance  be  equal  ;n  amount  to  the  same  amount 
of  United  States  currency  in  gold.  (Dig.  Ops.  J.  A.  G.  1912,  p.  894.)  If  ou^ 
troops  In  China  are  paid  In  local  currency  they  are  entitled  to  be  paid  tbe 
equivalent  of  their  salaries  expressed  in  United  States  money  at  the  legal 
valuation  Died  by  the  Secrptary  of  the  Treasury.  The  difference  between  this 
equivalent  and  what  the  local  currency  costs  represents  the  cost  of  exchange  for 
which  the  disbursing  officer  is  entitled  to  credit  In  his  accounts  (22  Ckimp.  Dec. 
13)  and  which  Is  a  proper  charge  against  the  appropriations  of  the  Quarter- 
master Corps.    (Act  of  July  B,  1918,  40  Stat  845,  855. ) 

4.  It  Is,  therefore,  the  opinion  of  this  offlce  that  It  la  permlaalble  to  pay  thr 
members  of  the  China  expedition  in  Chinese  currency  provided  the  members 
receive  In  each  instance  an  amount  equal  to  their  salaries  expressed  in  United 
States  money  at  the  legal  valuation  fixed  by  the  Secretary  of  the  Treasury. 

BANK:  8«ttIm  Coiiit4ered  in  Deter mlslBg. 
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actual  commissioiietl  service  shall  be  considered,  although  such  service  was  at 
different  dates.  This  Includes  time  served  on  the  active  list  and  time  spent 
on  active  duty  while  on  the  retired  list.  Time  spent  inactively  on  the  retired 
list  can  not  be  so  counted.     (Ops.  J.  A.  G.  82-500,  Sept  20,  1917.) 

210.726.  November  20.  1918. 

From :  The  Office  of  the  Judge  Advocate  GeneraL 
To :  The  Judge  Advocate,  Camp  Custer,  Mich. 
Subject :  Relative  rank  of  officers. 

1.  In  your  communication  of  November  14, 1918,  you  inquire  as  to  the  metlKHl 
of  determining  the  relative  rank  under  Revised  Statutes  1219,  of  several  offloors 
on  the  active  list  of  the  Regular  Army  commissioned  in  the  United  States  Anny 
in  the  same  grade  on  the  same  day,  where  one  of  said  officers  was  at  one  timt^ 
on  the  retired  list  for  a  period  of  approximately  nine  years,  four  years  uiid 
seven  months  of  which  he  spent  on  active  duty. 

2.  Revised  Statutes  1219  provides  that  in  such  cases  the  time  each  officer  shall 
have  actually  served  as  a  commissioned  officer  of  the  United  States  shall  be 
counted  in  determining  relative  rank.  In  tlie  opinion  of  this  office  this  must  be 
taken  to  mean,  so  far  as  the  Regular  Anny  is  concerned,  time  served  on  the 
active  list  of  the  Army  and  time  si)ent  on  active  duty  while  on  the  retired  list. 
In  both  these  cases  the  time  Is  actually  served  as  a  commissioned  officer  of  the 
United  States.  Time  spent  inactively  on  the  retired  list  can  not  be  counted  as 
time  actually  served.  To  hold  otherwise  would  be  to  allow  a  retired  officer  to 
count  toward  rank  on  the  active  list  time  which  he  can  not  count  under 
section  24,  national  defense  act  (39  Stat.  166,  182),  to  determine  his  rank,  pay, 
and  allowances  w^hile  detailed  on  active  duty.  (See  Ops.  J.  A.  G.  82-500,  Sept. 
20.  1917.) 

WAB  SISK  INSURANCE:  Army  Nurse  Corps  not  Eatltled  to  Benefits. 

Members  of  the  Army  Nurse  Cori>s,  female,  are  not  included  within  the  allot- 
ment and  family  allowance  provisions  of  the  war  risk  Insurance  act.  (40  Stat. 
398.) 

245.7.  November  20,  19ia 

ABMIBALTYt  Collision  Caused  l)y  Failure  to  Obserye  Back  and  Stop  Bale. 

The  steamship,  President,  signaled  that  It  would  pass  to  the  port  side  of  a 
patrol  boat.  The  patrol  boat  did  not  answer  the  signal  and  the  steamship 
continued  its  course  until  the  patrol  boat  shifted  across  her  bows.  In  avoiding 
the  patrol  boat  the  steamship  struck  a  canal  boat.  The  steamship.  President, 
Is  liable  for  the  damage  to  the  canal  boat.  The  master  should  have  stopped 
his  ship  when  the  patrol  failed  to  answer  his  signal.  Wlien  the  collision  be- 
came imminent  he  should  have  stopped  and  backed  up  Instead  of  going  alu^ad 
under  a  hard  aport  wheel.  The  proximate  cause  of  the  collision  was  a  viola- 
tion of  the  '*  stop  and  back  "  rule. 

669.14. 

War  Department  J.  A.  G.  O.,  November  21,  1918.— To  The  Adjutant  General. 

1.  The  question  involved  is  whether  the  finding  that  the  steamship  President 
Is  liable  for  the  damages  occasioned  to  the  canal  boat  Sumner  Hill,  resulting 
from  a  collision  between  the  two  vessels,  is  justified  by  the  evidence. 

2.  On  the  morning  of  September  16  at  about  10.20  the  steamship  President 
was  bound  up  the  East  River,  New  York  Harbor,  for  pior  12,  and  when  at 
a  point  off  pier  5  sighted  the  United  States  special  patrol  boat  No.  996  coming 
out  of  the  East  River  and  dead  ahead.  On  the  starboard  side  of  the  steam- 
ship President  was  the  tug  East  Chester,  with  the  canal  boat  Sumner  Hill  in 
tow,  bound  up.  The  muster  of  the  steamship  President  blew  one  blast  to  the 
patrol  boat,  signifying  his  intention  to  go  to  starboard  and  take  her  on  bis 
port  side.  The  patrol  boat  did  not  answer  the  signal  from  the  steamship 
President  but  made  a  shifting  course  across  her  bows.  The  master  of  the 
steamship  President  thereupon  blew  alarm  signals  and  put  his  wheel  hard 
aport  and  cleared  the  patrol  boat  but  came  into  coUlsloD  with  the  canal  boat 
Sumner  Hilly  which  was  on  his  starboard  slda 
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8.  The  first  signal  of  one  whistle  by  the  steamship  President  to  the  patrol 
boat  was  correct,  but,  not  receiving  a  complying  signal  from  her,  It  was  the 
duty  of  the  steamship  PreHdent  to  stop  and  blow  alarm  whistles  and  back  if 
necessary  to  avoid  collision.  The  patrol  boat  not  answering  the  signal  to 
pass  port  to  port  from  steamship  President,  the  master  of  the  steamship 
President  should  have  stopped  his  vessel  at  once  and  blown  alarm  signals  and 
then  have  navigated  with  such  speed  as  would  have  avoided  collision.  It  was 
error  for  the  master  of  the  steamship  President,  when  not  receiving  any  signal 
from  the  patrol  boat,  to  have  continued  on  his  course  and  not  until  collision  be- 
came Imminent  blown  the  alarm  signals  and  then  Instead  of  stopping  and 
backing  If  necessary  to  have  gone  ahead  under  a  hard  aport  wheel. 

4.  It  is,  therefore,  the  opinion  of  this  office  that  the  proximate  cause  of  the 
collision  was  the  violation  of  the  **  stop  and  back  "  rule  by  the  steamship  Presi- 
dent and  that  she  should  be  held  responsible  for  the  damages  occasioned  to  the 
canal  boat  Sumner  JETtU,  and  that  the  canal  boat  is  entitled  to  receive  as  a 
part  of  her  damages  demurrage  for  such  reasonable  time  as  she  was  delayed 
in  making  repairs. 

CONTRACTS:  CompeBsatioa  for  Cancellation  of  Compulsory  Order. 

Compulsory  orders  placed  with  manufacturers  by  the  Government  under 
authority  of  section  120,  national-defense  act,  June  8,  1916  (38  Stat  166,  213), 
may  be  canceled  by  the  Government  whenever  the  public  Interests  may  require. 
In  such  event  the  manufacturer  Is  ^itltled  to  a  reasonable  compensation  for 
partial  performance  and  is  entitled  to  be  saved  harmless  as  to  expenses  and 
liabilities  incurred.  The  Government  is  not  obliged  to  take  and  pay  for  raw 
materials  and  work  In  process,  unless  it  Is  to  its  advantage  to  do  so.  The 
manufacturer  is  not  entitled  to  prospective  profits  on  work  which  he  is  not 
required  to  perform. 

164. 

War  Department,  J.  A.  G.  O.,  November  21, 1918.— To  The  Adjutant  GeneraL 
1.  Opinion  is  desired  on  certain  questions  arising  out  of  the  cancellation  of 
compulsory  orders  placed  under  authority  of  section  120,  national  defense  acl^ 
June  8,  1916  (89  Stat.  166,  218),  which  requires  the  orders  to  be  filled  "at  a 
reasonable  price  as  determined  by  the  Secretary  of  War."  The  points  raised  may 
be  briefly  stated  and  answered  as  follows : 

(a)  As  to  the  basis  of  compensation  in  the  event  of  the  cancellation  of  par- 
tially completed  compulsory  orders.  In  the  papers  submitted  it  is  said  that  "  It 
would  appear  that  the  United  States  is  obligated  to  take  and  pay  for  all  raw 
material  and  work  in  process,  necessarily  procured  or  contracted  for  in  the  per- 
formance of  the  order."  In  the  opinion  of  this  office  there  is  no  obligation  on 
the  part  of  the  United  States  to  take  and  pay  for  raw  material  and  partially 
completed  articles.  The  obligation  of  the  Government  is  to  pay  Just  compensation 
for  whatever  has  been  done  by  the  orderee  in  the  performance  of  the  order.  The 
Government  may  either  take  the  partially  completed  article  or  material  pro- 
cured or  contracted  for  by  the  orderee  to  fill  the  order,  compensating  the  orderee 
for  labor,  expenses  incurred,  and  reasonable  compensation  to  the  o^eree  for  his 
services  and  facilities  or,  in  lieu  of  taking  the  property,  may  leave  the  title 
thereto  in  the  orderee,  compensating  him  for  whatever  loss  he  has  sustained  in 
respect  thereto,  etc.  Whether  the  one  course  or  the  other  should  be  followed 
depends  on  which  course  would  be  for  the  interests  of  the  Government  It  is 
obvious  that  this  would  depend  largely  on  the  character  of  the  article  procured 
and  on  the  stage  of  completion  of  the  work  of  fabricating  the  completed  article 
ordered. 

(b)  As  to  whether  the  orderee  is  entitled  to  damages  resulting  from  the  can- 
cellation of  the  order.  In  the  opinion  of  this  office  a  compulsory  order  issued 
under  this  statute,  although  it  specifies  the  quantity  wlilch  the  ordo^e  Is 
required  to  furnish,  does  not  give  him  a  contract  right  to  supply  that  quantity. 
The  status  of  the  parties  is  not  contractual.  Under  the  statute  the  services  and 
facilities  of  the  orderee  are  drafted  to  the  extent  necessary  for  furnishing  the 
required  supplies.  The  orderee  is  required  to  furnish  the  supplies  **  at  a  reasonable 
price,  as  determined  by  the  Secretary  of  War."  The  power  giving  the  order  may 
cancel  it  at  any  time  without  violating  any  right  of  the  orderee.  In  the  event  of 
cancellation,  of  course,  the  orderee  is  entitled  to  compensation  on  the  basis  of 
partial  performance  and  to  be  saved  harmless  as  to  expenses  and  liabilities 
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Incurred;  but  Is  not  entitled  to  prospective  profits  on  work  which  he  Is  not 
required  to  perform. 

(c)  Whether  the  War  Department  Board  of  Appraisers,  having  determined 
compensation  for  the  supplies  originally  ordered  on  the  basis  of  the  complete 
performance  of  the  order  should  further  determine  compensation  for  partial 
performance  In  the  event  of  the  cancellation  of  the  order.  In  the  opinion  of  tills 
office  this  question  should  be  answered  In  the  affirmative.  The  duty  of  the  Secre- 
tary of  War  Is  to  determine  a  reasonable  compensation  for  whatever  Is  done  in 
the  fulfillment  of  the  order.  It  Is  obvious  that  the  cancellation  of  the  order,  fol- 
lowing partial  performance,  will  make  necessary  the  consideration  of  different 
factors  affecting  the  question  of  what  Is  reasonable  compensation. 

(d)  As  to  the  right  of  the  United  States  to  cahcel  compulsory  orders  In  the 
public  Interest.  In  the  opinion  of  this  office  there  can  be  no  question  but  that  the 
authority  placing  the  order  may  legally  terminate  further  i)erformance  there- 
under. The  effect  of  such  action  Is  to  relieve  the  orderee  from  further  obligation 
to  fill  the  order  and  to  entitle  him  to  reasonable  compensation  for  the  partial 
performance  of  the  order. 

OFFIGSBS:  President  May  Appoint  Native  Filipino. 

A  native  Filipino,  who  has  attended  and  graduated  from  the  Military  Academy 
pursuant  to  the  act  of  May  28, 1908  (35  Stat.  430),  may,  under  the  act  of  Feb- 
ruary 2,  1901  (81  Stat.  748),  be  appointed  a  second  lieutenant  In  the  Philippine 
Scouts  by  the  President  without  a  confirmatory  vote  of  the  Senate.  Section  2, 
article  2,  Federal  (Constitution,  provides  that  Congress  may  vest  the  appointment 
of  such  inferior  ofilcers  as  deemed  proper  in  the  President  alone.  The  act  of 
February  2,  1901  {supra,  p.  757),  authorizes  the  President  to  appoint  native 
Filipinos  to  the  grades  of  second  and  first  lieutenants. 

822.0981. 

November  21,  1918. 
[Memorandnm  for  R.  D.  Newman,  major,  General  Staff.] 

1.  In  your  communication  of  November  20,  yon  request  this  office  to  advise 
you  why  a  Filipino  cadet  who  has  Just  graduated  from  the  Military  Academy 
does  not  have  to  be  nominated  by  the  President  and  his  nomination  confirmed 
by  the  Senate  to  be  appointed  a  second  lieutenant  in  the  Philippine  Scouts. 

2.  Section  2,  article  2,  Constitution  of  the  United  States,  provides  that  Con- 
gress may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone. 

The  authority  to  appoint  second  lieutenants  In  the  Philippine  Scouts  was 
delegated  to  the  President  by  Congress  In  the  following  act  of  February  2, 1901, 
(31  Stat  748.  757) : 

"When,  in  the  opinion  of  the  President,  natives  of  the  Philippine  Islands 
shall,  by  their  services  and  character,  show  fitness  for  command,  the  President 
is  authorized  to  make  provisional  appointments  to  the  grades  of  second  and 
first  lieutenants  from  such  natives,  who,  when  so  appointed,  shall  have  the 
pay  and  allowances  to  be  fixed  by  the  Secretary  of  War.  not  exceeding  those  of 
corresponding  grades  of  the  Regular  Army." 

The  act  of  May  28,  1908  (85  Stat.  430,  441)  also  provides  that— 

"The  Secretary  of  War  is  hereby  authorized  to  permit  not  exceeding  four 
Filipinos,  to  be  designated,  one  for  each  class,  by  the  Philippine  Commission, 
to  receive  instruction  at  the  United  States  Military  Academy  at  West  Point: 
Provided,  That  the  Filipinos  undergoing  instruction,  as  herein  authorized,  shall 
receive  the  same  pay,  allowances,  and  emoluments  as  are  authorized  by  law 
for  cadets  at  the  Military  Academy  appointed  from  the  United  States,  to  be 
piiid  out  of  the  same  appropriations:  And  provided  further,  That  said  Filipinos 
undergoing  instruction  on  graduation  shall  be  eligible  only  to  commissions  In 
the  Philippine  Scouts.  And  the  provisions  of  section  1821,  Revised  Statutes, 
are  modified  in  the  case  of  the  Filipinos  undergoing  Instruction,  so  as  to  re- 
quire them  to  engage  to  serve  for  eight  years,  unless  sooner  discharged,  In 
the  Philippine  Scoute." 


PAT  AND  ALLOWANCES:  War  Biik  Ininranee  Aet;  nighU  of  Wife  Under 
Common  Law  Marriage. 

Where  the  relation  of  husband  and  wife  exist  between  a  woman  and  an  en- 
listed uinn  by  virtue  of  a  common-law  marriage,  she  is  the  wife  of  an  enlisted 


to  the  declaration  of  war,  the  time  provided  in  section  22  {tupra,  p.  401).  It 
should  be  ascertained  whether  the  common-law  marriage,  when  claimed  to  exist, 
is  valid  in  the  State  where  the  relation  began ;  and  all  evidence  bearing  on  the 
fact  of  whether  such  a  marriage  existed  should  be  forwarded  to  the  bureau,  to- 
gether with  Treasury  Department  War  Bisk  Insurance  Form  l-B  properly 
executed  by  the  enlisted  man. 

248.7. 

War  Department,  J.  A.  G.  O.  November  21,  1918. — To  the  War  Risk  Judge 
Advocate,  Oamp  Wadsworth,  S.  0.  • 

1.  Attention  is  invited  to  the  rulings  of  the  Bureau  of  War  Risk  Insurance 
holding  that  where  the  relation  of  husband  and  wife  exists  between  a  woman 
and  an  enlisted  man  by  a  so-called  "common-law  marriage,"  the  wife  is  a 
wife  of  an  enlisted  man  under  the  provisions  of  the  war-risk  insurance  act  (40 
Stat.  898)  and,  as  such,  is  entitled  to  the  benefits  of  that  act,  even  though  the 
relations  between  the  parties  have  not  continued  for  the  period  mentioned  in  the 
second  proviso  in  section  22,  war-risk  insurance  act     {Supra,  p.  401.) 

2.  Therefore,  it  is  suggested  that  in  the  case  of  Pvt.  B.  the  war-rtsk  Judge 
advocate  ascertain  whether,  under  the  laws  of  the  State  of  the  domicile  of  the 
parties  or  of  the  State  where  the  relations  of  the  parties  commenced,  a  so- 
called  "common-law  marriage'*  is  valid;  and  if  so,  to  forward  to  the  bureau 
with  Treasury  Department  War  Risk  Insurance  Form  1-B,  executed  by  the 
enlisted  man,  all  of  the  evidence  bearing  on  their  relations  which  may  be 
obtained  in  the  camp,  so  that  the  bureau  may  determine  whether  the  woman 
is  the  wife  of  the  enlisted  man  by  a  so-called  "  common-law  marriage.** 


PUBLIC  PBOPEBTT:  Sale  of  War  Supplies  and  ProdnetioB  Plants;  An- 
thority  of  Dlreetor  of  Pnrehase,  Storage  and  Traffle. 

Certain  contracts  entered  into  by  the  United  States  provide  for  the  purchase 
by  the  contractor  of  improvements,  raw  materials  and  partly  completed  prod- 
ucts, the  property  of  the  United  States,  left  over  at  the  termination  of  the  con- 
to*act  or  at  the  close  of  the  war.  Where  the  title  to  property  once  vests  in  the 
United  States  it  can  only  be  disposed  of  pursuant  to  authority  of  Congress.  The 
authority  for  the  sale  of  war  supplies  and  production  plants  is  found  in  the  act 
of  July  9,  1918  (40  Stat.  845,  850).  which  authorizes  the  sale  of  war  supplies 
and  materials,  also  equipment,  plants,  factories  and  real  estate  acquired  for  the 
production  of  war  supplies  subsequent  to  April  6,  1917,  sales  to  be  made  upoji 
such  terms  as  the  head  of  the  executive  department  shall  deem  expedient.  The 
sale  of  suppiiea  under  this  act  is  reprulnted  by  Bulletin  No.  50.  War  Department, 
1918,  pro%iding  that  where  the  cost  price  exceeds  .$5,000,  the  approval  of  the  sjile 
by  the  Director  of  Purchase,  Storage  and  Traffic  should  first  be  obtained,  except 
in  the  Philippine  and  Hawaiian  Departments,  where  the  approval  of  the  depart- 
ment commander  is  sufficient.  Contracts  providing  for  such  sales  should  be 
approved  by  the  said  director  before  they  are  executed,  and  his  approval  thereto 
is  sufficient  to  pass  the  title  to  the  purchaser  as  soon  as  the  sale  is  completed. 
Sales  of  war  supplies- should  be  made  with  his  advance  consent  or  subject  to  hi^ 
approval,  if  the  cost  value  is  over  $5,000.  If  the  cost  price  is  under  $5,000,  the 
sale  may  be  made  by  the  officer  charged  with  the  execution  of  the  contract 

161. 

>>'ar  Department,  J.  A.  G.  O..  November  21,  1918. — ^To  Chief  Purchase  Branch, 
Purchase,  Storage  and  Traffic  Division. 

1.  Several  questions  are  presented  by  the  letter  and  supplemental  letter  of 
the  Chief  of  Purchase  Branch,  Purchase,  Storage  and  Traffic  Division,  Office  of 
General  Staff,  arising  out  of  conditions  brought  about  as  is  indicated  in  his 
statements  of  fact,  which  statements  may  be  summarized  as  follows: 

(a)  Contracts  have  been  and  are  being  made  permanently  for  the  purchase 
of  materials  and  supplies  and  incidentally  for  the  sale  or  right  to  purchase,  at 
the  termination  of  tlie  contract  or  close  of  the  war,  of  Increased  facilities  and 
otlier  property  to  which  title  is  In  the  United  States.    The  price  is  either  a  fixed 
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price  or  a  percentage  of  original  cost  or  an  appraised  value  determined  by  arbi- 
tration. 

ih)  (Contracts  h;ive  been  made  under  which  the  United  States  has  supplied 
raw  material  or  components  retaining  the  title  in  itself.  At  the  termination  of 
Buch  contracts  the  contractor  can  utilize  the  raw  teateilal  left  over  and  partly 
completed  products. 

2.  Upon  the  foregoing  facts  the  following  questions  are  presented : 

(1)  Under  tho  facts  in  statement  (a)  is  the  approval  of  the  Secretary  of 
War  necessary  as  a  condition  precedent  to  the  execution  of  the  contract? 

(2)  Under  the  facts  in  statement  (a)  is  the  approval  of  the  Secretary  of 
War  necessary  before  the  title  can  pass  to  the  purchaser? 

(3)  Under  the  facts  in  statement  (b)  when  these  contracts  are  terminated 
by  supplemental  agreement  will  the  incorporation  of  a  provision  of  sale  be  suffi- 
cient to  transfer  title  or  must  the  procedure  outlined  in  Section  V,  Bulletin 
No.  50,  War  Department,  1918,  be  followed? 

3.  Preliminary  to  answering  these  questions  it  should  be  obseiTed  that  where 
the  title  to  property  once  vests  in  the  United  States  such  property  can  only 
be  disposed  of  pursuant  to  authority  from  Congress.  Such  authority  is  found 
in  Revised  Statutes,  section  1241.  with  respect  to  "  military  stores  which,  upon 
proper  inspection  or  survey,  appear  to  be  damaged  or  unsuitable  for  public 
service,"  and  also  in  the  act  of  July  9,  1918  (40  Stat.  845,  850).  The  latter 
statute  authorizes  the  sale  of  *'  any  war  supplies,  material  and  equipment,  and 
any  by-products  thereof,  and  any  building,  plant,  or  factory  acquired  since 
April  6,  1917,  Including  the  lands  upon  which  the  plant  or  factory  may  be  situ- 
ated for  the  production  of  such  war  supplies,  materials,  and  equipment  which 
during  the  present  emergency  may  have  or  may  hereafter  be  purchased, 
acquired,  or  manufactured  by  the  United  States;"  •  *  •.  It  provides  that 
the  sale  shall  be  "upon  such  tenns  as  the  head"  of  the  executive  department 
"shall  deem  expedient."  Sales  under  this  statute  of  supplies,  not  including.; 
building,  etc.,  are  regulated  by  Bulletin  No.  50,  War  Department,  1918,  whirh 
requires  the  approval  of  the  Director  of  Purchase,  Storage  and  Traffic  for  the 
sale  of  supplies  **  the  cost  price  of  which  is  in  excess  of  $5,000,"  anil  requires 
the  sales  to  b^  made  as  specitied  therein,  "  unless  otherwise*  directed  by  tlio 
Director  of  Purchase,  Storage  and  Traffic.'  In  view  of  the  provisi(»n.s  of  tiie 
statute  and  of  the  bulletin  issued  to  regulate  sales  thereunder  this  office  Is  of  the 
opinion  that  the  several  questions  should  be  answered  as  follows : 

Answer  to  questiona  (1)  and  <2)  :  The  sales  of  war  supplies  the  cost  value 
of  which  exc^ds  $5,000  should  foe  made  with  the  approval  of  the  Director  of 
Purchase,  Storage  and  Traffic,  as  he  is  the  officer  to  whom  the  authority  of  the 
Secretary  of  War  has  been  delegated  to  approve  such  sales.  Where  the  cost 
value  is  below  that  amount  the  sale  may  be  made  witliout  sucli  approval  in  the 
individual  case  by  the  officer  charged  with  the  execution  of  the  contract.  Tlie 
approval  here  required  is  necessary  to  the  passing  of  the  lejral  title  to  the  pur- 
chaser, and  any  contract  providing  for  a  sale  of  supplies  which  requires  the 
sale  of  supplies  the  cost  of  which  exceeds  $5,000  should  be  made  either  witli 
the  advance  authority  of  the  Director  of  Purchase,  Storage  and  Traffic  or  sub- 
ject to  his  approval. 

Answer  to  question  (3)  :  This  office  is  of  the  opinion  that  the  approval  of 
the  Director  of  Purchase,  Storage  and  Traffic  of  the  supplemental  agreement 
providing  for  the  sale  of  supplies  specified  in  statement  (&)  will  amount  to  an 
authority  for  the  sale  of  the  supplies  such  as  will  satis^  the  requirements  of 
tlie  regulations  in  Bulletin  No.  50,  War  Department,  1918,  issued  pursuant  to 
th^act  of  July  9, 1918,  supra, 

ABSENCE:  Withont  Leaye;  Reimbursement  for  ExiMnie  of  Betnm   of 
Absentee. 

Acting  upon  information  of  a  local  board,  a  constable  arrested  a  soldier  as 
a  deserter  and  brought  him  before  the  board.  The  board  found  that  the 
prisoner  was  a  deserter  willfully  evading  the  military  service  and  directed  the 
constable  to  deliver  him  to  the  military  authorities  at  Fort  Oglethorpe.  When 
taken  to  Fort  Ogelthorpe  the  prisoner  proved  to  be  in  the  military  service, 
but  It  appeared  that  he  was  absent  without  leave  from  his  post  at  the  time 
of  arrest.  Under  the  circumstances,  the  constable  ha\ing  acted  in  good  ftalth 
and  with  apparent  authority,  the  Secretary  of  War  may  authorize  refmburse- 
ment  of  his  expenses  from  the  general  appropriation,  '*  Quartermaster  Ctorps/* 
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(40  Stat.  845,  858).    Such  expense  can  not  be  charged  against  the  soldier  nn1e« 
he  be  convicted  by  court-martial  of  being  absent  without  leave. 

242.4. 

War  Department.  J.  A.  G.  O.  November  22,  1918.— To  the  Director  of  Opera- 
tions, Genenil  Staff. 

1.  You  submit  for  remark  and  recommendation  of  this  office  the  accompany iu? 
papers  relating  to  expenses  incurred  by  Constable  R.,  of  Admore,  Tenn.,  af;gre- 
gating  $27.95,  in  connection  with  the  arrest  and  delivery  to  the  military  authori- 
ties of  Pvt  S.,  a  soldier  absent  without  leave.  The  questions  for  consideradon 
being  (a)  whether  the  constable  can  be  reimbursed  his  expenses  and  (&),  If  su. 
whether  there  is  authority  to  direct  that  this  sum  be  charged  a^^nst  thr- 
soldier. 

2.  The  facts  in  this  case  appear  substantially  as  follows:  Constable  R.  had 
information  from  the  local  draft  board  that  Pvt  S.  was  a  deserter  and  he  pro- 
ceeded to  arrest  the  soldier,  employing  three  men  to  assist  him,  and  when  the 
arrest  was  made  he  took  the  soldier  before  the  local  draft  board,  which  board 
upon  Investigation,  found  that  "  the  offense  of  S.  was  willful  and  committed 
with  intent  to  evade  military  service  "  and  directed  R.  to  deliver  the  prisoner 
to  the  military  authorities.  The  soldier  was  delivered  at  Fort  Ogelthorpe  ac- 
cordingly and  a  reward  of  $50  claimed.  It  was  found,  however,  upon  delivery 
of  the  soldier  at  Fort  Ogelthorpe  that  he  was  an  absentee,  from  that  post  and 
was  not  charged  with  desertion,  but  was  only  regarded  as  absent  without 
leave. .  The  local  board  had  erroneously  assumed  that  the  board  had  jurisdicti<m, 
which  it  did  not  have,  because  the  soldier  had  already  been  forwarded  to  the 
military  post  and,  as  just  stated,  was  absent  from  the  post  and  was  subject  to 
the  exclusive  jurisdiction  of  the  military  authorities. 

3.  Inasmuch  as  it  appears  that  the  constable  acted  in  good  faith  in  incurring 
the  expense  for  the  arrest  and  delivery  of  the  soldier,  acting  as  he  did  under 
apparent  autiiorlty,  it  is  the  view  of  this  office  that  the  Secretary  of  War  may 
properly  authorize  the  reimbursement  of  his  expenses  from  the  general  ap- 
propriation, "Quartermaster  Corps,"  (40  Stat.  845,  858). 

4.  As  to  the  question  of  charging  the  amount  so  pnid  agaUist  the  soldier,  there 
appears  to  be  no  authority  for  so  doing  unless  the  soldier  be  convicted  by  a 
court -martini  of  absence  without  leave.  The  only  authority  on  the  subject  found 
in  the  Regiilnlions  is  tluit  ai)pearlng  in  Army  Kegulntions  127,  which  provides 
that  a  soldier  convicttMl  by  a  court-martial  of  absence  without  leave  will  be 
charged  wltli  the  exi»««nse  incurred  in  transporting  him  to  the  station  of  his 
conip.iny  or  detachnuMit  or  to  the  place  of  his  trial,  including  the  cost  of 
transportation  of  the  jninrd.  The  logical  inference  from  this  provision  of  the 
Requisitions  i*<  that  there  shall  not  be  charged  against  the  soldier  such  expenses 
unless  he  is  convicted  by  a  court-martial.  (See  Ops.  J.  A.  G.  ante,  p.  171,  Mai; 
16,  1918.) 


ADMIKALTY:  Charter  Hire  Begins  at  Time  Tessel  is  Taken  Orer. 

The  master  of  a  vessel,  taken  under  time  form  of  requisition  charter,  claimed 
It  was  ready  to  receive  cargo  on  February  7,  1918.  Inspection  disclosed  de- 
fects that  neiMled  repairing.  February  11,  at  8  a.  m.,  the  owner's  representa- 
tive announced  the  repairs  had  been  put  In  hand  and  would  be  completed  In 
eight  days.  At  9  a.  rn.  on  February  11  the  vessel  was  taken  over  and  the 
repnirs  were  made  while  she  was  loading.  The  charter  hire  commenced*  at 
the  time  the  vessel  was  formally  taken  over  by  the  Army  Transport  Division, 
February  11,  1918,  at  9  a.  m. 

645.02.  NovKMBBB  22,  19ia 

CONTRACTS:  Supplemental  Agreement  to  Hold  Contractor  HarmlesB  from 
Brokerage  Feei. 

A  chemical  company  contracted  with  the  United  States  to  furnish  picric 
acid  at  a  certain  price.  On  condition  that  the  United  States  would  agree  to 
hold  the  contractor  harmless  from  the  payment  of  such  fees,  it  is  proposed 
to  amend  the  contract  by  reducing  the  price  by  the  amount  of  the  brokerage 
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fee.  Unless  It  ran  be  held  that  there  is  no  liability  on  the  part  of  the  con- 
tractor to  pay  the  broker,  the  supplementary  agreement  proposed  would  be 
▼old  as  not  being  In  the  interest  of  the  United  States. 

164. 

War  Department,  J.  A.  G.  0.,  November  22^  1918.— To  The  Adjutant  General 

1.  The  opinion  of  this  oflfice  is  desired  (1)  upon  the  legality  of  an  agreement 
between  a  contractor  and  a  broker  calling  for  payment  of  a  brokerage  fee  or 
commission  on  all  supplies  that  the  contractor  might  sell  to  the  United  States 
under  the  particular  contract  and  future  contracts,  and  (2)  upon  the  legality 
of  a  proposed  amendment  to  the  contract  reducing  the  contract  price  by  the 
amount  of  the  commission  and  requiring  the  United  States  to  assume  any 
liability  under  the  contract  for  commissions  and  to  hold  the  contractor  harm- 
less with  respect  thereto. 

2.  It  appears  from  the  papers  that  the  Lansing  Chemical  Go.  has  a  contract 
with  the  United  States  to  furnish  picric  acid  at  57  cents  a  pound;  that  before 
making  such  contract  the  chemical  company  agreed  with  a  broker  to  pay  him 
a  brokerage  fee  or  commission  of  11  cents  a  pound  on  all  acid  that  it  might 
sell  to  the  United  States  under  the  contract  or  contracts  which  might  be 
entered  into  later;  and  that  the  chemical  company  is  now  willing  to  sell 
picric  acid  to  the  United  States  for  55i  cents  per  pound  if  the  United  States 
will  indemnify  and  protect  the  chemical  company  against  any  claim  against  It 
or  on  behalf  of  the  broker  for  the  brokerage  fee  or  commission  of  li  cents 
pt^r  pound.  ' 

.3.  As  regards  question  (1)  this  office  can  find  nothing  in  the  statement  of 
facts  upon  which  to  base  an  opinion  that  the  contract  with  the  broker  is  not 
legal  and  binding  on  the  contractor. 

4.  As  regards  question  (2)  unless  it  can  be  held  that  there  is  no  liability 
tinder  the  contract  with  the  broker,  a  supplemental  contract  whereby  the 
Government  would  assume  such  liability  would  not  be  in  the  interest  of  the 
United  States  and  no  officer  of  the  United  States  has  any  power  to  make  a 
■upplemental  contract  except  under  such  conditions. 


BESEBTION:  Finding  of  Desertion  by  The  Adjutant  General  Talid  thongh 
Contrary  to  Becords  of  Soldier's  Organization. 

The  records  of  a  soldier's  organization  showed  that  he  was  absent  without 
leave  September  4,  was  arrested  for  a  civil  offense  on  September  13,  by  the 
civil  authorities,  and  was  later  sentenced  to  imprisonment.  The  records  of 
The  Adjutant  General,  however,  showed  that  he  was  in  desertion  from  August 
26.  The  War  Department  may  make  an  administrative  finding  of  desertion 
even  though  sufficient  evidence  may  not  be  available  to  warrant  conviction  by 
court-martial.     {United  States  v.  Landers,  92  U.  S.  77,  79;  12  Comp.  Dec.  828.) 

220.815. 

November  22,  :1918. 

From:  The  Office  of  the  Judge  Advocate  General. 
To:  The  Judge  Advocate,  Northeastern  Department. 
Subject:  Discharge. 

1.  In  your  communication  of  November  27,  1918,  you  submit  the  case  of  Pvt. 
S.,  Company  K,  First  New  Hampshire  Infantry,  In  which  the  facts  are  as 
follows:  Pvt.  S.  went  absent  without  leave  Sei)tember  4,  1917,  was  dropped  as 
a  deserter  September  26,  1917,  was  arrested  by  the  civil  authorities  September 
13,  1917,  for  breaking  and  entering,  and  after  trial  was  .«*entenced  to  serve 
one  year  in  the  county  jail  at  Portsmouth,  N.  H.  The  records  of  The  Ad- 
jutant General,  however,  show  that  the  soldier  was  in  desertion  from  August 
26,  1917.  You  submitted  a  recommendation  that  the  charge  of  desertion  be 
remoTed  as  ttaving  been  erroneously  made  and  that  the  soldier  be  discharged 
under  Army  Regulations  131.  The  Adjutant  General,  however,  directed  that 
the  soldier  be  d&harged  on  account  of  desertion  and  of  sentence  to  imprison- 
mpnt  by  a  civil  court.    You  question  the  legality  of  this  direction. 

2.  Id  the  opinion  of  this  office  the  direction  of  The  Adjutant  General  is  en- 
tirely legal.  It  has  been  held  by  the  United  States  Supreme  Court  and  by 
the  Oomptroner  of  the  Treasury  that  the  War  Department  may  make  an  ad- 
ministratiya  finding  of  desertion  even  contrary  to  the  finding  of  a  general 


1006  OPIJNIONS  JUDGE  ADYOOATB  OENBRAL  OV  ABMY. 

court-martial,  In  so  far  as  the  adminlstratiye  finding  affects  pay  and  allow- 
ances. (United  States  v.  Landers,  92  U.  S.  77,  79;  12  CJomp.  Dec.  328.)  If 
an  administrative  finding  may  be  made  for  the  purpose  of  pay  and  allows ncvs 
contrary  to  the  finding  of  a  court-martial,  certainly  it  may  be  so- made  for 
the  purpose  of  discharge  where  there  has  been  no  court-martiaL 


LINE  OF  DUTY:  Rule  of  Construction. 

The  phrases  "  in  line  of  duty  "  and  "  not  the  result  of  his  own  misconduct,** 
as  used  in  the  war  risk  insurance  act  (40  Stat.  398),  sliould  be  Iil>erally  con- 
strued in  accordance  with  the  construction  given  those  phrases  by  the  Court 
of  Claims  in  1913  {Moore  v.  United  Statcn,  48  Ct.  Cls.  110)  ;  namely,  that  dis- 
ability or  death  incurred  during  a  soldier's  i^eriod  of  connection  with  the 
military  service  is  in  line  of  duty  if  at  the  time  in  question  he  was  submitting 
to  all  the  laws  and  regulations  of  the  military  service  and  was  not  guilty  of 
contributory  misconduct.  In  construing  the  i^enslon  acts  the  Attorney  Gen- 
eral, in  1855  (T^Ops.  Atty.  Gen.  149),  held  that  the  disability  of  death  must 
have  a  logical  correlation  with  military  duty,  this  phrase  being  defined  as  in- 
cluding only  such  acts  as  refer  to  the  "oflicial  and  professional  obligations  of 
the  man  as  a  soldier  and  sailor"  as  distinguished  from  such  as  are  referable 
to  his  simultaneous  life  as  "  a  man  and  a  citizen.'*  This  narrow  construction, 
although  adopted  by  the  Navy,  is  here  disapproved,  as  being  contrary  to  the 
decisions  of  the  Court  of  Claims,  of  the  Bureau  of  War  Risk  Insurance,  and  of 
the  Judge  Advocate  General  of  the  Army. 

220.4a 

NOVEMBEB  22,  1918. 

[Memorandum  for  the  Secretary  of  War.] 

Subject:  When  disability  or  death  of  a  soldier  is  to  be  regarded  as  haying 
occurred  "  in  line  of  duty  "  and  *'  not  the  result  of  his  own  misconduct" 

1.  The  scope  of  the  phrase  "  line  of  duty  "  as  used  In  early  pension  act  waa 
defined  by  the  Attorney  General  In  the  year  1855  (7  Ops.  Atty.  Gen.  149),  and 
what  now  seems  a  very  narrow  Interpretation  was  placed  upon  It.  It  was  there 
stated  that  disability  or  death,  to  be  regarded  as  having  been  incurred  in  line 
of  duty,  must  have  a  logical  correlation  with  military  duty ;  and  military  duty, 
as  so  used,  is  defined  to  Include  only  such  acts  as  refer  to  the  **  official  or  pro- 
fessional obligations  of  the  man  as  a  soldier  or  sailor,"  and  to  exclude  such  as 
are  referable  to  his  simultaneous  life  as  "  a  man  and  a  citizen." 

The  Court  of  Claims  in  1913  in  a  case,  Moore  v.  United  States  (48  Gt  Cls. 
110),  in  which  the  question  was  squarely  presented,  held  that  disability  or  death 
of  a  soldier,  Incurred  during  the  period  of  connection  with  the  military  service, 
was  in  line  of  duty  ''  If  during  that  time  he  is  submitting  to  all  of  its  laws  and 
regulations  "  and  such  disability  or  death  is  not  the  result  of  his  own  miscon- 
duct. Capt.  Moore  had  been  weakened  physically  by  the  conditions  of  service 
in  the  Philippines  and  was,  in  July,  1908,  granted  leave  to  August  26,  1908, 
when  he  was  ordered  to  report  for  duty  at  Fort  Douglas,  Utah.  While  on  his 
way  from  Ohio  to  report  for  such  duty  he  was  stricken  with  typhoid  fever  and 
entered  the  hospital  at  Fort  Leavenworth,  Kans.,  where  he  died  September  8, 
1908.  The  disease  resulting  In  his  death  was  contracted  while  on  leave.  The 
Court  of  Claims  held  such  disease  to  have  been  contracted  In  line  of  duty  within 
the  statute. 

Since  the  year  1913  the  Army  has  followed  the  ruling  of  the  Moore  case. 
The  Navy,  however,  has  followed  the  earlier  and  narrower  construction,  ev^i 
during  the  present  war.  The  question  now  becomes  of  the  greatest  practical 
importance,  because  compensation  under  Article  III,  war-insurance  act  (40 
Stat.  398,  405),  Is  awarded  only  for  death  or  disability  incurred  in  line  of  duty 
and  not  as  the  result  of  the  soldier's  willful  misconduct.  Section  312  (««pra^ 
p.  408)  thereof  specifically  provides: 

"  That  compensation  under  this  article  shall  not  be  paid  while  the  person  is 
in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities  or 
payments  in  the  event  of  death  in  the  service  and  existing  pension  laws  shall 
not  be  applicable  after  the  enactment  of  this  amendment  to  persons  now  in  or 
hereafter  entering  the  military  or  naval  service,  or  to  their  widows,  children, 
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or  their  dependents,  except  In  so  far  as  rights  under  any  siuh  law  shall  have 
heretofore  accrued." 

This  act,  therefore,  with  its  amendments  supersedes  all  pensions  and  *'  gra- 
tuity "  laws. 

2.  The  well-settled  rule  of  construction,  expressed  in  Kepnvr  v.  The  United 
titates  (195  U.  S.  100,  124),  is  that  "language  used  in  a  statute  which  has  a 
settled  and  well  known  meaning,  sanctioned  by  judicial  decision,  is  presumed 
to  be  used  in  that  sense  by  the  legislative  body."  The  act  under  discussion  uses 
almosir  the  identical  words  construed  in  the  Moore  case,  supra.  Moreover,  the 
Moore  case  is  the  judicini  interpretation  of  the  words,  and  at  the  time  of  the 
enactment  of  the  present  law  it  was  the  current  opinion ;  therefore  it  is  pre- 
sumed to  express  the  meaning  intended  by  the  legislative  body.  In  addition, 
ilie  Army  in  its  administrative  rulings  consistently  followed  that  decision.  In 
support  of  the  (►Ider  view,  the  Navy,  with  less  than  one-tenth  of  the  personnel 
of  the  Army,  stands  alone. 

With  the  rule  of  construction  as  laid  down  In  the  Moore  case,  supported  so 
overwhelmingly  by  Judicial  and  administrative  interpretation,  it  must  be  con- 
clusively presumed  that  a  similar  interpretation  was  attached  to  the  words 
when  incorporated  into  the  new  statute ;  and  such  has  been  the  administrative 
Interpretation  by  the  Bureau  of  War  Kisk  Insurance  since  its  inception. 

Furthermore,  on  principle  the  rule  of  the  Moore  case  is  .sound.  The  number 
of  soldiers  and  sailors  affected  and  the  importance  to  them  and  to  their  de- 
pendents of  the  construction  given  to  these  phrases  warrant  and  demand  a 
construction  In  accord  with  modem  conceptions  of  the  relation  of  Government 
and  soldier  at  this  particular  time.  A  construction  should  be  conceived  and 
promulgated  uniformly  that  will  be  abreast  of  the  times  and  will  so  continue 
throughout  the  administrative  steps  of  granting  to  the  wounded  and  the  bereft 
allowances  and  awards  that  are  fairly  and  equitably  within  the  statutes. 

All  opinions  giving  a  limited  scope  to  similar  enactments  are  based  upon 
an  idea,  once  more  or  less  accepted,  that  pensions  and  allowances  by  the  State 
to  a  soldier  or  to  a  sailor  are  "  gratuities,"  without  justification  In  reason, 
reluctantly  given  and  scaivtily  deserved.  The  act  granting  upon  the  decease 
of  a  soldier  six  months'  pay  to  his  beneficiary  is  commonly  miscalled  the 
"gratuity  act."  This  misnomer  is  due  to  the  same  outworn  and  discarded 
conception  that  lies  at  the  basis  of  the  opinion  by  Attorney  General  Gushing. 
Such  a  conception.  It  Is  submitted,  is  worthy  neither  of  the  United  States  nor 
of  a  soldier  of  its  Army. 

Such  enactments  are  now  conceded  to  have  a  broader  and  det»per  foundation 
in  what  is  termed  social  justice  and  which  In  a  little  more  than  the  last 
decade  has  caused  the  general  enactment  of  workmen's  compensation  nets. 
The  spirit  of  social  justice  resptmslble  for  this  remedial  legislation  and  for 
the  broad  and  effective  construction  of  such  acts  by  the  courts  and  adminis- 
trative bodies  should  be  the  spirit  controlling  the  construction  of  the  phrases 
under  discussion.  The  injured  soldier  and  the  injured  employee  will  In  indi- 
vidual Instances  In  their  communities  and  in  private  life  compare  the  benefits 
tliat  each  receives,  the  one  from  the  sovereign  that  h<»  has  defended  and  the 
other  from  the  employer  whose  industry  he  has  promote<l.  No  construction  can 
suit  actual  conditions  of  life  unless  it  compares  and  coordinates  In  spirit  the 
workmen's  compensation  acts  and  the  enactments  rebpectlng  the  awards  to 
diisabled  soldiers  or  sailors  and  their  dependents. 

3.  A  view  of  the  Inherent  differences  between  an  employee  and  a  soldier  will 
tend  to  make  clear  and  to  limit  the  analogy  between  the  war-risk  Insurance  act, 
supra,  and  the  workmen's  compensation  acts.  The  reciprocal  rights  and  duties 
of  the  employer  and  employee  are  within  narrow  limits  of  time,  place,  and 
particular  circumstances.  The  contact  between  the  two  is  intermittent  The 
reciprocal  rights  and  duties  of  the  military  authority  and  the  soldier  are  as 
broad  as  human  relations  and  are  limited  in  time,  place,  or  particular  cir- 
cumstances only  by  the  military  authority  Itself.  The  relation  of  a  soldier  to 
the  military  authority  is  a  status  in  the  highest  degree  confidential,  because 
obedience  to  military  orders  is  Imperative,  requiring,  if  necessary,  the  supreme 
sn  orifice.  The  actual  time  and  labor  consumed  in  combatant  hostile  operations 
by  the  Military  Bstablishment  constitute  but  a  small  fraction  of  the  whole.  To 
render  combatant  operations  efl!ective  preparatory  and  supporting  work  must 
be  intense  and  under  strict  regulations.  The  ability  of  a  military  unit  to  main- 
tain itself  in  action  is  dependent  upon  its  texture.  That  ability  comes  only  by 
the  complete  dedication  of  the  soldier  to  the  military  service ;  asleep,  he  may  be 
wakened ;  on  leave  or  furlough,  he  may  be  called  to  his  post ;  living,  he  may  be 
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sent  to  certain  death.  His  whole  life,  those  affairs  that  affect  his  body,  his 
mind,  his  morals,  and  his  happiness  are  of  vital  concern  to  the  military  success 
of  the  Army  as  a  whole  and  are  wholly  subject  to  the  order  of  the  ultimate 
military  authority.  Such  is  the  scope  of  the  duty  of  obedience  by  the  soldier 
and  it  should  measure  the  duty  of  protection  afforded  to  the  soldier  by  the  State 
and  the  authorized  command. 

The  complement  of  the  obligation  of  such  complete  submission  on  the  part 
of  the  soldier  is  the  obligation  upon  the  authority  to  protect  the  soldier  as 
unreservedly  as  he  must  obey.  The  duties  of  obedience  and  protection  myst  be 
equal  and  reciprocal.  Ordinary  familiarity  with  tiie  spirit  of  the  workmen's 
compensation  acts  at  once  demonstrates  that  the  opinion  of  Attorney  General 
Gushing  Is  Inadequate  and  totally  out  of  harmony  with  all  modern  authority. 

4.  The  workmen's  compensation  acts,  by  their  exact  terms  make  awards  for 
disabilities  or  death  arising  "out  of"  and  "in  course  of*  employment  "not 
the  result  of  willful  misconduct."  Within  the  provisions  of  these  acts,  it  is 
necessary  to  prove  only  the  accident  or  disaster  to  be  wltiiin  the  elastic  limits 
of  these  phrases.  (Labatt,  Master  and  Servant.  Vol.  V,  p.  5425;  Honnold, 
Workman's  Compensation,  ed.  1917,  par.  105;  McNicol  v.  Patterson,  Wilde 
d  Co.,  215  Muss.  496,  102  N.  E.  697.)  Such  provisions  remove  the  net*es- 
sity  to  prove  negligence  or  fault  of  any  kind  on  the  part  of  the  employer  as 
foundation  for  his  obligation  to  pay.  All  elements  of  anticipation  are  ez- 
c1u(1(k1.  Negligence  of  the  employee  does  not  bar  the  award.  The  only  sub- 
stantive requirement  for  an  award  is  that  the  disability  or  deatli  shall 
be  incurred  or  arise  out  of  and  in  the  course  of  employment. 

5.  If  the  analogy  is  followed  in  construing  the  phrases  "  in  line  of  duty  * 
and  "  not  the  result  of  his  own  willful  misconduct "  in  the  military  serviets  a 
great  body  of  precedents  and  rules  of  administration  are  available  for  use 
in  passing  upon  particular  cases  in  a  fair,  equitable,  and  human  decision. 

I^earing  in  mind  that  the  soldier  is  always  subject  to  military  control  and 
at  all  times  bound  to  obey  military  orders,  that  furloughs  are  mere  rest  perio<is 
and  part  of  the  training  of  the  soldier,  the  application  of  the  principles  enumer- 
ated by  the  courts  in  construing  the  workman's  copipensation  act  will  result 
in  the  following  rules: 

(a)  The  presumption  that  the  death  or  disability  suffered  by  a  soldier  is 
incurred  in  the  line  of  duty  and  is  not  the  result  of  his  own  willful  miscon- 
duct. 

(6)  In  determining  whether  the  acts  of  a  soldier  within  the  period  of  his 
service  are  in  line  of  duty,  rules  based  on  exact  limits  of  time  and  place  are 
not  applicable.  Here  lies  one  of  the  distinct  differences  between  a  soldier  and 
an  employee.  The  status  of  employee  continues,  under  ordinary  circumstances, 
only  while  the  employee  Is  on  the  premises  and  during  hours  when  engaged 
specifically  upon  the  employer's  business.  Outside  of  such  time  and  place  the 
status  ceases.  The  status  of  the  soldier,  on  the  other  hand,  is  continuous 
In  time  and  place. 

(c)  Upon  such  basis  alone,  disability  or  death  incurred  during  leave  or 
furlough  is  not  for  that  reason  out  of  the  line  of  duty.  Leaves  and  fur* 
loughs  have  been  determined  to  be  a  necessary  element  in  the  training  of  the 
Army.  They  are  vital  to  its  morals.  It  is  upon  the  universally  accepted 
theory,  that  whatever  is  necessary  to  sustain  the  morals  of  the  Army  is  Im- 
pliedly authorized  by  tlie  grant  of  power  to  raise  and  support  armies,  that 
the  soldiers'  and  sailors'  civil  relief  act  (40  Stat.  440),  finds  its  constitutional 
justification. 

id)  Error  of  judgment,  failure  to  avoid  known  dangers  when  engrossed  in 
woriv,  contributory  negligence,  however  gross,  If  without  the  element  of  will- 
fulness {In  re  Nickerson,  218  Mass.  158, 105  N.  E.  604),  resulting  In  disability  or 
death,  do  not  remove  the  soldier  from  the  line  of  duty.  If  they  were  so  regarded, 
tlien  the  provision  against  compensation  for  death  or  disability  due  to  willful 
misconduct  would  be  entirely  useless  and  meaningless.  The  ordinary  human 
faults  and  human  mistakes  can  not  take  the  soldier  out  of  the  line  of  duty. 

(e)  Even  disability  or  death,  suffered  while  the  soldier  is  engaged  In  the 
violation  of  civil  law,  is  not  necessarily  incurre<l  out  of  the  line  of  duty,  or  as 
the  result  of  his  own  willful  misconduct  For  example,  a  soldier's  presence 
in  a  civil  community  after  the  hours  permitted  by  a  curfew  law,  in  obedience 
to  a  specific  military  command,  could  not  be  regarded  as  out  of  the  line  of 
duty. 

(/)  The  danger  causing  the  disability  or  death  need  not  be  a  di.stinct  risk 
of  military  service.    The  injury  is  in  line  of  duty  of  military  service,  though 
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Incurred  merely  from  the  "common  danjrers  of  mnnkind."  This  construc- 
tion arises  naturally  out  of  the  understanding  of  the  broad  scope  of  the 
soldier's  duty  to  obey  and  the  duty  of  the  authority  to  protect. 

(g)  Suicide  is  an  unlawful  act,  not  in  line  of  duty,  and  Is  the  result  of 
willful  misconduct.  Yet  the  exception  is  made,  that,  where  the  soldier  Is  men- 
tally irresponsible  at  the  time  of  .the  act,  his  death  or  disability  is  deemed 
Incurred  in  line  of  duty  and  not  the  result  of  willful  misconduct, 

6.  Moreover,  in  the  soldiers'  and  sailors'  civil  relief  act  of  March  8,  1918, 
supra.  Congress  itself  has  specified  that  **  the  term  *  active  service '  shall  in- 
clude the  period  during  which  a  person  in  military  service  is  absent  from 
duty  on  account  of  sickness,  wounds,  leave,  or  other  lawful  cause." 

7.  It  is  therefore  submitted  that  the  war  risk  insurance  act,  supra,  should 
be  liberally  construed ;  that  the  construction  put  upon  the  phrase  "  line  of 
duty  "  by  Court  of  Claims  In  the  Moore  case,  supra,  and  consistently  followed 
by  the  "VVar  Department  and  Bureau  of  War  Risk  Insurance,  should  be  ac- 
cepted and  that  the  rule  heretofore  applied  by  the  Navy  Department  should  be 
rejected. 


OFFICERS:  Commissions  in  National  Guard  and  National  Army  are  In- 
compatible. 

A  brigadier  general  in  the  National  Guard  of  the  District  of  Columbia  accepted 
n  commission  as  brigadier  general  in  the  National  Army.  The  acceptance  of 
the  latter  commission  operated  to  cancel  the  commission  in  the  National  Guard 
because  the  two  offices  are  incompatible.  (1  Ops.  J.  A.  G.  121.)  When  dis- 
charged from  the  United  States  Army  he  becomes  a  civilian,  and  is  not  eligible 
to  retirement  as  a  National  Guard  officer. 

210.85. 

War  Department,  J.  A.  G.  O.,  November  22,  1918.— To  the  Militia  Bureau. 

1.  Inquiry  Is  made  whether  an  acceptance  of  a  commission  as  a  brigadier 
ponernl  in  the  National  Arnjy  on  August  22,  1917,  by  an  officer  who  was  at  that 
time  a  brigadier  general  of  the  National  Guard  of  the  District  of  Columbia, 
thereby  vacated  his  commission  in  the  National  Guard  of  the  District  of  Colum- 
bia, so  as  to  separate  him  therefrom  and  make  him  ineligible  for  retirement  from 
the  National  Guard  after  his  discharge  from  the  United  States  Army. 

2.  The  inquiry  is  answered  In  the  affirmative.  In  an  opinion  of  this  office, 
dated  August  30,  1917  (1  Ops.  J.  A.  G.  121),  it  was  said: 

**  It  is  settled  that  two  offices  are  Incompatible  when  the  T)erformancc  of  the 
duties  of  the  one  will  prevent  or  conflict  with  the  performance  of  the  duties 
of  the  other  or  when  the  holding  of  two  is  contrary  to  the  policy  of  the 
Ir.w.  •  ♦  •  Obviously,  an  officer  of  the  National  Army,  for  instance,  may  not 
perform  the  duties  of  an  officer  of  the  National  Guard  or  of  a  reserve  officer  and 
Ills  own  as  well." 

Tlie  office  of  brigadier  general  In  the  National  Guard  is  obviously  incom- 
patible with  the  office  of  brigadier  general  in  the  United  States  Army.  (Ops. 
J.  A.  G.  58-800,  Aug.  18,  1916.)  (, Consequently,  when  a  National  Guard  officer 
accepts  a  commission  In  the  United  States  Army  he  vacates  his  commission  in 
the  National  Guard,  and  upon  discharge  from  the  United  States  Army  becomes 
n  civilian.  The  provision  for  retirement  of  National  Guard  officers  Is  found  In 
section  20,  act  of  February  18,  1909.  (35  Stat.  629,  631.)  It  provides  that  any 
commissioned  officer  In  the  National  Guard  of  the  District  of  Columbia  who  shall 
liMve  served  as  such  In  the  National  Guard  of  the  District  of  Columbia  for  the 
continuous  period  of  10  years,  may  be  placed  by  the  President  of  the  United 
States  upon  a  retired  list  with  the  rank  held  by  him  at  the  time  such  applica- 
tion is  made.  A  former  National  Guard  officer  who  has  become  a  civilian  Is, 
while  in  a  civilian  status,  clearly  ineligible  to  retirement  under  this  section,  for 
by  the  terms  he  must  be  an  officer  and  have  some  rank  in  the  National  Guard 
at  the  time  his  application  is  made. 

OFFICERS:  Discharge  Terminates  Serriee. 

An  officer  who  receives  an  honorable  discharge  and  who  is  again  commis- 
Bionetl  in  the  Array  a  month  or  more  after  the  discharge  is  not  considered  as 

116740*— 19 64 


1010  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

continuously  in  service.    After  diacliargie  and  until  receiving  tlie  new  commtd- 
sion  his  status  is  that  of  a  civilian, 

210.491.  NovEMBEE  22,  191& 

OFFICERS:  Be^lar  Army  Oflleer  may  not  Hold  Two  Commissioms  of  a 
Higher  Grade  in  Other  Components  of  the  United  States  Army. 

An  officer  of  the  Regular  Army  holding  a  commission  with  advanced  rank  In 
another  component  of  the  United  States  Army  can  not  accept  a  commission  In 
the  Philippine  National  Guard  without  invalidatinjc  his  commission  in  the  com- 
ponent of  the  United  States  Army  other  than  the  Regular  Army.  The  two 
offices  are  incompatible  (1  Ops.  J.  A.  G.  121),  and  there  is  no  statutory  author- 
ity for  one  person  to  hold  both. 

210.11.  NOVEMBEB  22,  1018. 

[MemoraDdum  for  the  Chief  of  Staff.] 

Subject:  Commissions  in  Philippine  National  Guard  and  in  components  of 
the  United  States  Army  other  than  the  Regnlar  Army. 

1.  Inquiry  is  made  whether  an  officer  of  the  Regular  Army  holding  a  commfs- 
slon  with  advanced  rank  In  another  component  of  the  United  States  Army  for 
the  period  of  the  emergency  may  hold  also  a  commission  in  the  Philippine 
National  Guard  when  called  into  the  Federal  sei-vlce  for  the  purpose  of  training, 
without  vacating  his  commission  in  the  component  of  the  United  States  Army 
other  than  the  Regular  Army. 

2.  The  inquiry  is  answered  in  the  negative.  Where  two  offices  are  incompati- 
ble, they  may  not  be  held  by  the  same  person  without  express  statutory  author- 
ity. Express  statutory  authority  is  given  for  holding  at  the  same  time  a 
commission  In  the  Regular  Army  and  in  a  component  of  the  United  States* 
Army  other  than  the  Regular  Army.  (39  Stat.  166;  40  Stat.  76.)  A  commis- 
sion in  the  Philippine  National  Guard,  which  Is  subject  to  be  called  into  the 
Federal  service,  is  incompatible  with  a  commission  in  one  of  the  components 
of  the  United  States  Army  other  than  the  Regular  Army.  (See  1  Ops. 
J.  A.  G.  121.) 

CC^TBACTS:  Contraot  by  SigrnBl  Corps  f«r  Army  Bmaelies  in  Washington. 

Teleplione  service  for  the  various  posts,  camps,  cantonments,  depots,  hos- 
pitals, and  offices  or  stations  of  the  Army  located  in  the  District  of  Columbia 
does  not  come  within  the  act  of  June  17,  1910  (36  Stat.  468,  531),  which  re- 
quires that  supplies  for  the  executive  departments  and  otlier  Government  es- 
tablishments in  Washington  l>e  purchased  through  the  General  Supply  <jom- 
mittee  of  the  Treasury  Department.  As  the  committee  has  contracted  for 
such  service,  payment  therefor  can  be  made  at  the  rate  specified  in  the  con- 
tract, provided  tlie  telephone  com[>any  acquiesces.  The  preferable  course 
would  he  for  the  Signal  CJorps  to  enter  into  a  formal  contract  with  the  com- 
pany providing  that  the  Army  activities  in  the  District  of  Columbia  be  sup- 
plied with  telephone  service  at  the  rates  specified  in  its  contract  with  the 
committee. 

483.2. 

War  Department,  J.  A.  G.  O.,  November  23,  1918.-— To  The  Adjutant  General. 

1.  The  question  is  whetlier  the  Signal  Corps  can  pay  for  teiephoue  service 
furnished  the  various  posts,  camps,  cantonments,  depots,  hospitals,  and  offices 
or  stations  of  the  Army  in  the  District  of  Columbia,  under  the  contract  with 
the  General  Supply  Committee  of  the  Treasury  Department,  or  whether  the 
Signal  Corps  should  enter  into  a  separate  contract  witli  the  telephone  com- 
pany for  these  activities. 

2.  It  is  clear  that  the  services  described  above  do  not  come  under  the  act  of 
June  17,  1910  (36  Stat.  468.  531),  under  authority  of  which  the  supply  com- 
mittee operates,  for  the  reason  that  the  said  act  does  not  regulate  purchases 
for  branches  of  the  Army,  although  locateil  in  tlie  District  of  (Columbia.  (Dig. 
Ops.  J.  A.  G.,  1917,  pp.  239,  254,  262.)  However,  if  the  telephone  company 
acquiesces  in  such  action,  payment  may  be  made  for  services  furnished  for 
Army  activities  in  the  District  of  Columbia  at  the  rate  specified  in  the  said 
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contract;  but  the  preferable  course  would  be  for  the  Signal  Corps  to  enter 
into  a  formal  contract  with  the  company,  briefly  providing  that  the  company 
shall  supply  the  Army  activities  in  the  District  of  Columbia  at  the  rates 
specified  in  its  contracts  with  the  General  Supply  Committee. 


CONTRACTS:  Duty  on  Supplies  Purehased  Abroad  by  Contractor. 

A  contractor  engaged  in  the  performance  of  Government  work  purchased 
cf^rtain  supplies  abroad.  So. far  as  the  terms  of  the  contract  are  concerned,  the 
duty  on  such  supplies  was  an  expense  of  the  contractor.  The  act  of  May  12, 
1917  (40  Stat  40,  65),  which  provides  that,  with  certain  restrictions,  ma- 
terials for  the  Ordnance  Department  may  be  purchased  abroad  and  admitted 
free  of  duty,  does  not  authorize  the  supplies  in  question  to  be  admitted  free 
of  duty.  The  act  applies  only  to  purchases  made  directly  for  the  United  States, 
or  to  purchases  by  a  contractor  buying  for  the  United  States  under  a  cost-plus 
contract. 

012.411. 

War  Departments  J.  A,  G.  0.,  November  23,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  ofiice  is  requested  by  the  Chief  of  Ordnance  as  to  the 
scope  and  application  of  the  provisions  of  the  act  of  May  12,  1917  (40  Stat. 
40,  65),  with  respect  to  purchases  of  supplies  abroad  by  a  contractor  under  a 
fixed  price  contract  wherein  any  duty  paid  by  the  contractor  would  be  an  ex- 
pense to  the  contractor  and  would  not  necessarily  affect  the  price  of  completed 
articles  when  delivered  to  the  United  States.  The  provision  of  the  statute  in 
question  reads  as  follows : 

"That  all  material  purchased  under  the  appropriations  for  the  Ordnance 
I>epartment  in  this  act  shall  be  of  American  manufacture,  except  in  cases 
when,  in  the  judgment  of  the  Secretary  of  War,  it  is  to  the  manifest  Interest 
of  the  United  States  to  make  purchases  In  limited  quantities  abroad,  which 
material  shall  be  admitted  free  of  duty/* 

'2.  In  the  case  described  above  the  purchase  of  materials  abroad  made  by 
a  contractor  is  not  made  by  him  as  an  agent  of  the  Government  nor  is  the 
completed  article  which  the  Government  contracts  for  of  foreign  manufacture. 
Such  a  purchase  is  not,  therefore,  within  the  operation  of  the  statute;  and 
the  contractor  would  have  to  pay  the  duty,  whether  or  not  such  payment  would 
affect  the  cost  to  the  United  States  of  the  completed  article.  The  statute  only 
Applies  where  the  purchase  is  made  abroad  on  behalf  of  the  United  gtates, 
either  by  an  officer  or  agent  purchasing  directly  by  the  United  States  or  by 
a  contractor  purchasing  for  the  United  States  under  a  cost-plus  contract. 


DISCHARGE :  Begistrant  Injured  while  Eiitraiiii ag  on  Call  to  Service. 

A  registrant  suffered  an  injury  to  his  foot  wliile  entraining  in  pursuance  to 
the  call  inducting  him  into  military  service.  Subsequently  he  was  examined 
and,  because  of  said  injury,  reported  as  disqualified  for  military  service.  The 
request  of  the  Provost  Marshal  General  that  authority  be  given  to  entrain  the 
registrant  for  Camp  Lee,  the  nearest  camp  to  his  residence,  so  that  he  may  be 
paid,  his  record  completed,  and  a  regular  discharge  issued,  should  be  granted. 
The  registrant  was  in  the  military  service  at  the  time  he  was  injured,  and  is 
entitled  to  pay  until  the  date  of  his  discharge.  * 

327.39. 

War  Department,  J.  A.  G.  O.,  November  23,  1918.— To  The  Adjutant  General. 

1.  From  the  correspondence  the  facts  ot  the  case  appear  to  be  as  follows: 
W.,  a  registrant  of  local  board  No.  2,  Richmond,  Va.,  suffered  an  injury  to  his 
foot  while  entraining  on  call  No.  828  for  Camp  Upton  on  August  2,  1918.  Ho 
was  sent  to  a  hqspital,  an  operation  was  performed  on  August  3,  and  several 
bones  of  his  foot  were  removed.  He  was  called  for  reexamination  on  Novem- 
ber 8,  1918,  and  found  permanently  disabled  for  military  service.  In  view  of 
the  iKK'uliar  conditions  surrounding  this  case,  the  Provost  Marshal  General 
has  requested  that  authority  be  given  to  entrain  this  registrant  for  Camp  Lee, 
which  is  the  most  convenient  camp  to  his  place  of  residence,  and  that  he  there 
bo  paid,  his  record  accomplished,  and  a  regular  discharge  issued  to  him. 
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2.  There  is  no  selective  service  regulation  exactly  covering  such  a  case,  and 
this  office  sees  no  reason  why  the  authority  requested,  being  for  the  undoubted 
economy  of  the  service,  should  not  be  granted  as  requested.  W.  was  in  tbe 
military  service  on  August  2, 1918,  the  date  of  the  injury,  and  is  entitled  to  pay 
from  the  date  on  which  he  reported  to  his  local  board  for  duty  until  dis- 
charged for  disability. 


OFFICERS :  Appointment  Can  not  be  Withdrawn  by  The  Adjutant  GeneraL 

On  December  19,  1917,  The  Adjutant  General  wired  the  commanding  officer 
of  a  disciplinary  barracks  announcing  the  appointment  of  a  sergeant  as  first 
lieutenant.  United  States  Guards,  National  Army.  At  that  time  the  appointee 
was  not  a  sergeant  and  was  not  stationed  at  that  place,  but  was  a  second 
lieutenant,  Signal  Corps,  stationed  at  Kelly  Field,  Tex.  These  facts  were 
couununicnted  by  tlie  commanding  officer  to  The  Adjutant  General  and  to  the 
soldier.  On  December  24  The  Adjutant  General  wired  the  commanding  officer 
withdrawing  the  appointment,  and  on  December  25  the  soldier  forwarded  to 
The  Adjutant  General  an  oath  of  office  as  first  lieutenant,  United  States 
Guards.  The  attempted  withdrawal  by  The  Adjutant  (Jeneral  was  ineffective, 
because  an  appointment  once  made  can  not  be  withdrawn  until  it  Is  expressly 
or  constructively  refused  by  the  appointee.  The  forwarding  of  the  oath  of 
office  constituted  an  acceptance,  and  since  that  date  the  status  of  the  sol- 
dier has  been  that  of  first  lieutenant.  (Mechem,  Public  Offices,  sees.  113-115; 
Dig.  Ops.  J.  A.  G.  1912,  p.  801;  C  16732.) 

210.14. 

War  Department,  J.  A.  G.  0.,  November  23,  1918.~To  Tlie  Adjutant  General. 

1.  It  appears  from  the  papers  in  reference  that  on  November  12,  1917,  S.,  then 
a  first  sergeant,  was  tendered  a  commission  as  second  lieutenant  in  the  Signal 
Corps,  which  commission  he  accepted  November  22,  1917;  that  on  December 
19,  1917,  The  Adjutant  General  wired  the  commanding  officer.  Disciplinary 
Barracks,  Alcatraz  Island,  announcing  that  Sergt.  S.  was  thereby  appointed  first 
lieutenant,  United  States  Guards,  National  Army,  and  directing  him  to  Instruct 
said  S.  to  wire  acceptance,  and  upon  acceptance,  to  report  to  the  commanding 
general.  Western  Department,  by  wire  for  instructions;  that  at  this  time  S.  was 
performing  the  functions  of  second  lieutenant,  Signal  Corps,  at  Kelly  Field  ;  that 
the  commanding  officer.  Disciplinary  Barracks,  telegraphed  to  the  commanding 
officer  at  Kelly  Field  the  information  contained  in  the  telegi-am  of  December 
19  of  The  Adjutant  General,  and  telegraphed  The  Adjutant  General  that 
S.  was  then  a  second  lieutenant,  Signal  Corps,  at  Kelly  Field;  that  S.  learned 
indirectly  of  the  appointment,  and  on  December  25,  1917,  forwarded  to  The 
Adjutant  General  an  oath  of  office  as  first  lieutenant.  United  States  Guards; 
and  that  on  December  24,  1917,  The  Adjutant  General  wired  the  commanding 
officer;  Disciplinary  Barracks,  Alcatraz  Island,  withdrawing  tlie  appointment 
of  S.  as  first  lieutenant.  United  States  Guards.  It  does  not  appear  that  notice 
of  this  withdrawal  was  ever  given  to  S.    Inquiry  is  made  as  to  the  status  of  S, 

2.  S.  is,  and  has  been  since  December  25,  1917,  a  first  lieutenant,  United 
States  Guards,  United  States  Army.  The  appointment  to  that  office  was  com- 
plete without  S.*s  acceptance,  and  until  S.  expressly  or  constructively  refused 
the  appointment  it  could  not  be  withdrawn.  (Mechem  on  Public  Offices,  sees. 
113-115.)  The  fact  that  the  communication  to  S.  of  the  appointment  was  not 
made  directly  Is  entirely  immaterial.  (Dig.  Ops.  J.  A.  G.  1912,  p.  801 ;  C  16732.) 
As  soon  as  he  forwarded  his  oath  of  office,  which  constituted  an  acceptance, 
he  became  fully  invested  with  the  office. 


PAY  AND  ALLOWANCES:  Beserye  Officer;  Time  of  Beportlngr  for  Duty; 
Delay  in  HospitaL 

On  June  6,  an  appointee  received  notice  that  he  had  been  commissioned  a 
captain  in  the  Reserve  Corps  and  was  ordered  to  report  to  the  Director  of  Air- 
craft Production,  Finance  Department.  He  wired  his  acceptance  on  Jube  7, 
and  entered  a  hospital  for  a  necessary  operation  June  11,  the  delay  being  en- 
couraged by  The  Adjutant  General.  On  August  18,  1918,  he  started  for  Wash- 
ington to.  report  for  duty.    From  the  time  of  accepting  his  commission  he  luul 
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been  In  communication  witli  his  commanding  officer.  He  is  not  entitled  to 
pay  for  the  time  prior  to  August  18.  (Ops.  J.  A.  G.  ante,  p.  220,  Mar.  28,  1918.) 
A  Reserve  officer  ordered  to  active  duty  is  not  entitled  to  pay  until  he  enters 
upon  the  performance  of  his  duties  by  beginning  travel  to  his  place  of  duty.  15 
Comp.  Dec.  836. 

241;19. 

War  Department,  J.  A.  G.  O.,  November  23,  1918.— To  The  Adjutant  General. 

1.  These  papers  are  referred  to  this  office  for  an  opinion  whether  upon  the 
facts  stated  Oscar  L.  Halsey,  captain,  Air  Service,  complied  with  the  intent 
of  paragraph  34,  Special  Order  No.  132,  War  Department,  1918,  announcing  his 
appointment  as  captain,  aviation  section,  Signal  Reserve  Corps,  placing  him  on 
nctive  duty  and  directing  him  to  report  in  person  to  Director,  Aircraft  Pro- 
duction, finance  Department,  Washington,  D.  C,  for  assignment  to  duty,  so 
us  to  entitle  him  to  pay  from  June  8,  1918,  the  day  he  accepted  his  commission 
and  was  in  touch  with  his  commanding  officers  until  August  18,  1918,  the 
day  he  actually  started  for  Washington,  D.  C,  to  report  for  duty. 

2.  The  facts  shown  in  the  papers  are  that  Capt.  Halsey  on  June  6,  1918,  re- 
ceived a  telegram  from  The  Adjutant  General  informing  him  of  his  appoint- 
ment and  (iiiecting  him  to  reiwrt  to  the  Director,  Aircraft  Production,  Finance 
Department,  for  duty  and  to  notify  "  Signals  Air  Division  action  taken."  On 
June  7,  1918,  he  wired  The  Adjutant  General  his  acceptance.  On  June  7,  1918, 
lie  received  a  telegram  from  Maj.  Smith,  Signal  Corps,  Aircraft  Production, 
also  notifying  him  of  his  appointment  and  quoting  in  full  the  telegram  he  had 
l)reviou.sly  received  from  The  Adjutant  General  and  further  stating  "suggest 
you  take  immediate  action  by  wire  in  order  to  expedite  issuance  of  commission 
but  do  not  hurry  your  reporting  for  duty  until  you  are  thoroughly  recovered 
Irom  recent  attack."  About  June  1,  1918,  he  was  suffering  with  chronic 
ulceus  of  the  stomach  and  acting  under  orders  of  Maj.  Smith,  as  he  states,  he 
went  to  Boston,  Mass.,  was  examined,  and  thereafter  submitted  to  an  operation, 
entering  the  Deaconess  Hospital  on  June  11,  1918.  He  recovered  and  reported 
for  duty  In  Waehiugton,  August  19,  1918,  starting  August  18,  from  Boston  with 
Maj.  Smith,  his  commanding  officer,  who  had  kept  in  touch  with  him  all  the 
while  he  was  in  the  hospital  and  frequently  visiting  him  there.  He  now  pre- 
siias  his  pay  voucher  claiming  pay  from  June  8  to  August  18,  1918. 

3.  It  has  been  decided  by  the  Comptroller  of  the  Treasury  (15  Comp.  Dec. 
830),  that  a  Reserve  officer  ordered  to  active  duty  is  not  entitled  to  pay  until 
lie  enters  upon  the  i)erformance  of  such  duty  by  starting  to  his  place  of  duty. 
It  is  true  that  the  telegram  notifying  Capt.  Halsey  did  not  name  Washington, 
D.  C,  as  the  place  where  he  was  to  report  but  it  did  state  **  report  Director 
of  Aircraft  Production,  Finance  Department,  for  duty  "  which  order  he  did  not 
start  to  obey  until  August  18,  1918. 

4.  As  the  facts  are  viewed  by  this  office  Capt.  Halsey  did  not  comply  with  the 
Intent  of  Special  Order  No.  132,  War  Department,  1918,  by  wiring  his  acceptance, 
entering  a  hospital  and  being  in  touch  with  his  superior  officer ;  and  that  he  did 
comply  when  he  started  for  Wasliington,  D.  C,  on  August  18,  1918.  In  the 
cipinion  of  this  office  he  is  n()t  entitled  to  pay  as  claimed  from  June  8  to  August 
18,  1918.     (Ops.  J.  A.  G.  ante,  p.  220,  Mar.  28,  1918.) 


PAY  AND  ALLOWANCES:  Travel  of  Officers  to  First  Duty  Station:  Gen- 
eral  Orders,  No.  78,  W.  D.  1918. 

Since  it  was  the  effect  of  General  Orders,  No.  73,  W^ar  Department,  1918,  to 
discontinue  further  appointments  of  officers  in  the  Officers'  Reserve  Corps,  and 
to  cause  all  appointments  thereafter  to  be  made  in  "  the  United  States  Army," 
110  officer  appointed  from  civil  life  thereafter  was  entitled  to  travel  allowance 
in  reporting  to  his  first  duty  station,  except  medical  officers.  (See  A.  U.  1138, 
I'.  A.  R.  No.  72,  May  20,  1918;  A.  R.  1296,  C.  A.  R.  No.  62,  Nov.  5,  1917;  A.  R. 
3207;  24  Comp.  Dec.  434.) 

245.6. 

War  Department,  J.  A.  G.  O.,  November  23,  1918.— To  The  Adjutant  General. 

1.  Two  questions  are  stated  by  the  Director  of  Finance:  First,  whether  any 
officers  appointed  from  civil  life  subsequent  to  the  publication  of  General 
Orders,  No.  73,  W^ar  Department,  1918,  are  entitled  to  travel  allowances  from 
place  of  residence  or  appointment  to  their  first  station  on  joining  for  duty ;  and. 
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second,  whether  such  allowaDces  should  be  furnished  which  may  be  in  conflict 
with  existing  regulations  when  orders  direct  that  the  "  travel  is  necessary  in 
the  military  service."  Tliese  questions  have  been  suggested,  It  appears,  by  n 
communication  from  an  officer  of  the  Boston  depot.  Quartermaster  Corps,  in 
which  he  says: 

"  When  an  officer  other  than  one  in  the  Medical  Corps  appointed  from  civil 
life  presents  telegraphic  orders  directing  him  to  proceed  to  first-duty  station 
reading,  *  Travel  directed  necessary  in  military  service/  is  this  to  be  taicen  as 
equivalent  to  '  Transportation  will  be  furnished  by  Quartermaster  Corps?  *  ** 

2.  The  travel  allowances  to  which  officers  are  entitled  are  such  only  as  are 
authorized  by  law.  The  law  on  the  subject  of  travel  allowances  of  newly 
apitointed  officers  in  Joining  their  first  duty  station  is  as  stated  in  Army 
ItegulaUons  1138  (C.  A.  II.  No.  72,  May  20,  1918;  A.  R.  1296,  C.  A.  R.  No.  62, 
Nov.  5,  1917;  A-  R.  1297).  See  decision  Comptroller  of  the  Treasury,  February 
1.  1918  (24  Comp.  Dec  434),  in  which  the  legality  of  these  Regulations  is 
affirmed.  The  reason  for  allowing  officers  of  the  Medical  Department  mileajce 
and  other  traveling  allowances  in  joining  their  first  duty  station  is  that  the 
regulations  ever  since  1863  have  so  provided.  Likewise,  the  reason  for  not 
allowing  other  officers  appointed  from  civil  life  travel  allowances  in  joining 
their  first  duty  station  is  t>ecause  the  regulations  ever  since  1863  have  so 
provided,  such  regulations  having  been  pronounced  by  the  Supreme  Court, 
in  United  States  v.  Phisierer  (94  U.  S.  219),  as  in  accordance  with  the  law. 
It  is  expressly  provided  in  section  38,  national  defense  act  of  June  3,  1916 
(39  Stat.  166,  190),  that  the  officers  of  the  Officers*  Reserve  Corps  are 
entitled  to  pay  and  allowances  from  the  date  they  are  requireil  by  the  terms 
of  their  order  to  obey  the  same.  It  has  l)een  held  that  this  includes  travel 
allowances.  However,  since  the  issuance  of  General  Orders,  No.  73,  «iipra,  no 
rights  have  arisen  under  this  statute  except  as  those  Reserve  officers  who  were 
subsequently  ordered  to  duty  as  such,  all  new  appointments  having  been  made 
in  the  "  United  States  Army."  The  first  question  is  therefore  answered  by 
saying  that  no  officer  appointed  from  civil  life  since  the  issuance  of  said 
General  Orders,  No.  73,  Is  entitled  to  travel  allowances  in  Joining  his  first  duty 
station,  except  medical  officers.  Tlie  second  question  is  answered  by  saying 
that  the  travel  order  which  purports  to  give  a  right  to  travel  allowances 
contrary  to  the  regulations  is  without  elfect  to  give  such  allowances. 


PAT  AND  ALLOWANCES:  War-Risk  Insnraaee  Aft;  Judge  Adroeate  Has 
no  Authority  to  Determine  Claim  for  Exemption  from  Compnlsory  Allot- 
ment* 

Decision  as  to  whether  exemption  from  compulsory  allotment  should  l»e 
granted  or  denied  lies  with  the  Bureau  of  War  Risk  Insurance.  Discontinuance 
of  checkage  for  compulsory  allotment  will  be  made  only  on  authorisation  by  the 
bureau.  The  war-risk  judge  advocate  In  the  field,  when  requested,  Ls  requlre<l 
to  examine  such  claims  for  exemption  and  may  recommend  that  the  claim  be 
granted ;  but  he  has  no  authority  to  decide  the  claims.  He  is  not  authorised  to 
advise  discontinuance  of  checkage  against  an  enlisted  man's  pay  on  the  ground 
that  the  case  is  a  proper  one  for  exemption. 

243.5.  November  23,  1918. 

PAT  AND  ALLOWANCES:  War-Risk  Insurance;  Soldier  In  Desertion  or 
Absent  without  Leave. 

A  soldier  who  is  a  deserter  or  absent  without  leave  occupies  a  no-pay  stsitu.^ 
so  that  he  Is  not  entitled  to  pay  for  the  period  during  which  he  is  absent ;  and 
the  allowance  and  compulsory  allotments  under  the  war-risk  insurance  act 
(40  Stat.  398),  can  not  be  paid  to  his  dependents.  (A.  R.  132,  C.  A.  R.  No.  81. 
Oct.  1,  1918;  25  Comp.  Dec.  26.)  While  a  soldier  who  has  returned  to  military 
control  is  awaiting  trial  he  is  In  a  pay  status  (A.  R.  132),  but  he  Is  not  entitled 
to  receive  his  pay  (A.  R.  129,  1372),  and  his  dependents  are  entitled  to  receive 
the  compulsory  allotment  and  family  allowance.  Forfeiture  of  the  latter  is 
beyond  the  power  of  a  court-martial.     (24  Comp.  Dec.  621,  624.) 
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243.8. 

War  Department,  X-  A.  G.  O.,  November  23,  1918. — ^To  the  War  Risk  Judge 
Advocate,  Headquarters,  Eastern  Department 

1.  The  opinion  expressed  by  the  war-risk  judge  advocate  in  the  first  indorse- 
ment is  incorrect. 

2.  The  question  to  be  decided  is  ;n^hetl)er  the  wife  of  a  soldier  in  the  military 
service  of  the  United  States,  who  deserted  on  June  4,  1918,  was  returned  to 
military  control  on  July  15,  1918,  and  is  now  awaiting  trial,  is  entitled  to 
receive  compulsory  allotment  and  Government  family  allowance  under  the 
war-risk  insurance  act  (40  Stat.  398)  from  date  of  his  desertion,  exemption 
from  compulsory  allotment  not  having  been  granted  by  the  Bureau  of  War 
Risk  Insurance  and  no  waiver  thereof  having  been  made  by  the  wife  and  an 
application  for  family  allow^ance  having  been  made.  It  is  assumed  that  the 
soldier's  term  of  enlistment,  if  he  was  enlisted  for  a  definite  period,  has  not 
expired. 

3.  Paragraph  132,  Army  Regulations,  before  it  was  changed  by  Changes 
Army  Regulations  No.  81,  October  1,  1918,  provided  that  **  an  enlisted  man  who 
al>sents  himself  from  his  post  or  company  will  forfeit  all  pay  and  allowances 
thereafter  accruing  until  the  date  of  his  return  to  military  control,  and  will 
be  required  to  make  good  the  time  lost  by  such  absence.*'  This  office  in  an 
opinion  under  date  of  July  2, 1918  (Ops.  J.  A.  G.  243)^  respecting  the  construction 
to  be  given  to  Army  Regulations  132,  before  it  w^as  amended,  said :  "Although  the 
word  '  forfeit '  is  used  in  Army  Regulations  132  in  providing  for  such  stoppage, 
it  is  the  opinion  of  this  office  that  the  stoppage  is  not  a  forfeiture  of  pay  Imposed 
as  a  punishment  for  the  offense,  but  is  in  the  nature  of  a  civil  remedy,  a 
withholding  of  pay  imder  the  contract,  on  the  ground  that  the  soldier  having 
been  withdrawn  from  service  through  his  own  fault,  did  not,  in  fact,  earn  any 
pay  and  allowances  during  the  period  of  his  unauthorized  absence.  *  *  • 
In  the  opinion  of  this  office,  therefore,  a  soldier  absent  without  leave  earns 
neither  pay  nor  allowances  during  the  period  of  such  absence,  and  he  can  not 
be  given  pay  during  such  period  for  the  purpose  of  meeting  the  several  classes 
of  allotments  described  in  the  rulings  of  the  comptroller  of  April  23,  1918.'* 

That  Interpretation  is  in  accord  with  the  decision  of  Comptroller  of  the 
Treasury  that  "no  pay  accrues  in  the  period  of  absence  without  leave."  (24 
Comp.  Dec.  621,  624.)  Paragraph  131,  Army  Regulations,  contains  provisions 
with  reference  to  the  restoration  of  a  deserter  to  duty  without  trial,  subject 
to  the  condition  that  "  he  must  forfeit  pay  while  absent."  The  word  **  for- 
feit ''  as  used  in  paragraph  131  should  be  given  the  same  interpretation  that 
It  was  given  as  used  in  paragraph  132  prior  to  the  amendment  of  paragraph  132. 

4.  By  Changes  Army  Regulations  No.  81,  October  1,  1918,  that  portion  of 
paragraph  132  above  quoted  was  amended  so  as  to  read  as  follows:  "An  enliste^l 
man  who  absents  himself  from  his  post  or  company  without  authority  earns 
neither  pay  nor  allowances  during  the  period  of  his  absence,  and  will  be  given 
neither  pay  nor  allowances  from  the  date  of  his  absentation  to  the  date  of  his 
return  to  military  control,  and  will  be  required  to  make  good  the  time  lost  by 
such  absence." 

In  amending  Army  Regulations  132  It  was  not  intended  to  change  Army 
Regulations  132  as  construed  by  the  opinion  of  this  office  above  mentioned, 
nor  was  it  intended  to  depart  from  the  ruling  announced  in  that  opinion. 
On  the  contrary,  the  intention  in  amending  the  regulation  was  to  have  it 
clearly  stated  what  this  office  had  decided  Army  Regulations  132  really  meant, 
if  correctly  interpreted,  considering  the  other  provisions  of  the  Army  Regu- 
lations. Therefore,  although  in  the  case  presented  the  absence  without  leave, 
or  desertion,  as  the  case  may  be,  was  during  a  period  in  which  Army  Regula- 
tions 132  before  its  amendment  was  in  force,  yet  it  must  be  held  that  during 
the  actual  period  of  a  soldier's  absence  without  leave  or  desertion  he  earns 
neither  pay  nor  allowances. 

5.  In  Army  Regulations  130  It  is  provided  that  a  soldier  in  desertion  or 
absent  without  leave,  who  surrendera  or  is  apprehended  before  his  term  of 
enlistment  iias  expired  "  is  entitled  to  pay  and  allowances  from  the  date  of  his 
return  to  military  control."  In  Army  Regulations  129,  it  is  declared  In  refer- 
ence to  deserters  that  "  while  awaiting  trial  they  will  receive  no  pay."  Para- 
grapli  1372,  Army  Regulations,  contains  the  following  provision  r 

"  An  enlisted  man  charged  with  desertion  will  not  receive  pay  until  his 
offense  has  been  investigated  by  a  court-martial,  or  he  has  been  restored  to 
duty  without  trial,  or  the  charge  has  been  set  aside  as  having  been  erroneously 
made." 
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6.  There  is  nothing  inconsistent  in  these  several  provisions  of  the  Army 
Regulations.  While  absent  without  leave,  or  in  desertion,  a  soldier  does  not 
earn  pay  or  allowances  and  is  in  a  *'  no  pay  "  status.  His  pay  and  allowances, 
however,  commence  to  accrue  from  the  date  of  his  return  to  military  control 
if  his  term  of  enlistment  has  not  expired,  and  he  is  entitled  to  be  paid  tbe 
same  unless  they  are  forfeited  by  sentence  of  a  court-martial  or  deducted 
under  Army  Regulations  127,  or  1373,  Changes  Army  Regulations  No.  58, 
July  6,  1917.  The  declarations  In  Army  Regulations  129  and  Army  Regula- 
tions 1372  that  the  soldier  will  receive  no  pay  while  awaiting  trial  for  de- 
sertion do  not  mean  that  no  pay  accrues  to  him,  but  simply  that  he  will  not 
actually  receive  it  while  he  is  awaiting  trial,  the  reason  being  that  It  is  sub- 
ject to  forfeiture  by  sentence  of  a  court-martial,  or  may  be  used  in  payment 
of  the  expenses  of  his  apprehension  and  delivery  or  other  authorized  stoppage 
due  the  United  States  at  the  date  of  desertion  as  provided  in  Army  Regula- 
tions 127,  or  1373,  Changes  Army  Regulations  No.  58,  July  6,  1917.  In  Army 
Regulations  130  it  is  specifically  provided  that  the  soldier  is  entitled  to  pay 
and  allowances  from  the  date  of  his  return  to  military  control  if  his  term  of 
enlistment  has  not  expired ;  that  is,  his  pay  and  allowances  begin  to  accrue 
from  the  date  and  may,  after  his  case  is  disposed  of,  be  paid  to  him  unless 
they  be  forfeited  by  a  court-martial  sentence  or  are  required  to  pay  exi)ense3 
of  the  soldier's  apprehension,  etc.  (See  M.  Q.  M.  C,  pars.  1331  to  1337.)  Ck)n- 
sequently,  from  the  date  of  his  return  to  military  control  the  enlisted  man, 
if  his  term  of  enlistment  has  not  expired,  is  in  a  pay  status. 

7.  As  the  soldier  in  the  case  presented  was  not  in  a  pay  status  during  the 
period  of  desertion,  or  absence  without  leave,  from  June  4,  1918,  to  July  15, 
1918,  he  did  not  earn  pay  out  of  which  the  compulsory  allotment  might  he 
paid.  Therefore,  there  was  no  allotment  to  sustain  the  family  allowance  for 
that  period  and  his  wife  is  not  entitled  to  allotment  or  Government  allowance 
for  that  period.  As  the  soldier  was  actually  in  a  pay  status  from  the  dat« 
of  his  return  to  military  control,  although  not  entitled  to  receive  pay  under 
Army  Regulations  129,  1372,  until  his  case  had  been  disposed  of 'in  one  of  the 
manners  stated  in  paragraph  1372,  his  wife  Is  entitled,  under  the  circumstances 
stated,  to  the  amount  of  the  compulsory  allotment  and  family  allowance, 
after  his  return  to  military  control,  and  so  long  as  the  soldier  is  in  a  pay 
status,  because  it  is  beyond  the  power  of  a  court-martial  to  forfeit  that  portion 
of  the  soldier's  pay  which  Is  required  to  be  compulsorily  allotted  by  the 
provisions  of  the  war  risk  insurance  act,  supra  (24  Comp.  Dec.  621,  624). 


WAR  RISK  INSURANCE:  Soldier  Discharged  because  Citizen  of  Neutral 
Country;  May  Continue  Insurance. 

The  making  and  delivery  of  an  application  for  insurance  by  a  soldier  con- 
stitutes a  contract  of  insurance  between  him  and  the  United  States,  and  it  can 
only  be  terminated  by  breach  of  one  of  its  express  or  implied  conditions.  A 
discharge  from  military  service  under  the  act  of  July  9,  1918  (40  Stat,  845, 
885),  which  act  authorizes  discharge  on  certain  conditions  of  soldiers  who  are 
subjects  of  a  country  neutral  in  the  present  war,  Is  not  a  breach  of  such  con- 
tract.   Hence  a  soldier  so  discharged  may  continue  his  war-risk  insurance. 

004.6129. 

War  Department,  J.  A.  G.  O.,  November  23,  1918.— To  The  Adjutant  General. 

1.  There  Is  referred  to  this  office  for  opinion  the  question  as  to  whether  a 
soldier  who  was  drafted  into  the  military  service  of  the  United  States  on  July 
18,  1918,  and  who  applied  for  $10,000  Insurance  under  the  war-risk  insuraRce 
act,  October  6,  1917  (40  Stat  398),  and  who  was  In  thr  active  service  from  July 
18,  1918,  to  October  24,  1918,  is  entitled  to  continue  his  war-risk  insurance, 
notwithstanding  Ills  discharge  pursuant  to  the  instructions  of  The  Adjutant 
General  contained  in  an  Indorsement  under  date  of  September  18,  1918,  author- 
izing such  discharge  upon  the  ground  that  the  soldier  was  'a  subject  of  a 
country  neutral  in  the  present  war  who  had  declared  his  intention  of  becoming 
a  citizen  of  the  United  States  and  who  had  withdrawn  such  Intention  under 
the  provisions  of  the  act  approved  July  9,  1918  (40  Stat.  845,  885).  It  is 
assumed  that  the  war-risk  insurance  was  properly  granted  and  that  the  dis- 
charge was  properly  ordered  under  the  aforesaid  act 
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2.  The  making  and  delivery  of  the  application  for  Insurance  by  the  soldier 
create<l  a  contract  of  insurance  between  hiui  and  the  United  States.  Such 
contract  can  only  be  terminated  upon  the  breach  of  one  of  its  conditions,  ex- 
press or  implied.  A  discharge  from  military  service  for  the  reason  stated 
above  is  not  within  the  provisions  of  section  29,  aupra^  page  609,  nor  of  any 
other  section  of  the  war-risk  insurance  act,  and  it  is  not  a  breach  of  any  Im- 
plied condition  of  the  contract  of  insurance.  The  conclusion  necessarily  fol- 
lows that  the  insurance  may  be  continued  notwithstanding  such  discharge. 


ALIENS:  Illegal  Naturalization;  Jurisdiction  of  War  Department. 

A  former  citizen  of  Mexico  claimed  that  he  was  forced  by  threats  of  enlisted 
men  to  sign  naturalization  papers,  and  it  was  sought  to  have  these  papers 
canceled  and  to  have  the  man  discharged  from  military  service.  The  War 
Department  has  no  jurisdiction  over  matters  of  naturalization  (sec.  15),  and 
the  seventh  subdivision  section  4,  act  of  June  29,  1906  (34  Stat.  596,  601),  as 
amended  by  the  act  of  May  9,  1918  (40  Stat.  542)  ;  and  it  would  be  improper 
to  disregard  a  judicial  decree  of  naturalization  because  there  is  evidence  that 
it  was  Issued  illegally.  If  the  Bureau  of  Naturalization  should  effect  the  can- 
cellation of  the  soldier's  certificate,  steps  may  be  taken  to  bring  about  his 
discharge.  In  the  meantime  he  may  be  sent  to  a  development  battalion,  under 
Section  I,  paragraph  4,  subparagraph  a,  or  Section  II,  General  Orders,  No.  45, 
War  Department,  1918. 

014.32. 

War  Department,  J.  A.  G.  O.,  November  25,  1018.— To  The  Adjutant  General. 

1.  Remark  has  been  requeste<l  on  a  letter  from  the  Secretary  of  State  to  the 
Secretary  of  War,  dated  November  4,  1918,  referring  to  previous  corresiwndence 
regarding  the  case  of  Pvt.  4i.,  a  former  Mexican  citizen,  whose  discharge  from 
military  service  was  requested  by  the  Mexican  ambassador  and  who,  while  in 
the  Army,  was  nnturallzed  on  June  7.  R.  claims  that  he  was  forced  to  sign 
the  naturalization  papers  without  knowledge  of  their  contents;  and  the  Secre- 
tary of  State  refers  to  a  rejiort  from  the  office  of  the  camp  quartermaster. 
Camp  Greene,  N.  C,  September  7,  1018,  which,  however,  shows  an  admission 
by  R.  that  no  officer  or  enlisted  man  forced  him  to  take  the  naturalization 
oath,  and  that  although  some  enlisted  men  did  tell  him  that  if  he  did  not  sign 
he  would  be  put  in  jail,  it  was  no  one  in  authority.  The  Secretary  calls  atten- 
tion to  the  fact  that  the  man  does  not  speak  English,  and  cites  section  8,  natu- 
ralization act,  June  29,  1906  (34  Stat.  596,  599).  He  concludes  that  R.'s 
naturalization  was  Illegal  and  that  steps  should  be  taken  to  have  the  certificate 
canceled  and  the  soldier  discharged  from  the  Army  as  a  neutral  alien.  The 
Socretai-y  of  State  has  sent  a  copy  of  his  letter  to  the  Secretary  of  Labor  for 
the  information  and  consideration  of  the  Bureau  of  Naturalization. 

2.  This  matter  primarily  concerns  the  Bureau  of  Naturalization,  under  whose 
auspices  the  naturalization  of  soldiers  In  the  camps  takes  place.  The  statutes 
contemplate  that  either  the  Department  of  Justice  or  the  Bureau  of  Naturaliza- 
tion shall  assume  the  duty  of  seeking  cancellation  of  citizenship  certificates 
illegally  procured,  and  the  War  Department  Is  not  given  any  jurisdiction  In  such 
ujatters.  (Sec.  15  and  subdlv.  7,  sec.  4,  act  of  June  29,  1906,  supra,  p.  601,  as 
amended  by  act  of  May  9,  1918,  40  Stat.,  542.) 

3.  So  long  as  R.'s  naturalization  remains  uncanceled  he  must  be  regarded  as 
an  American  citizen.  In  my  opinion.  It  would  be  quite  improper  for  the  War 
Department  to  disregard  a  judicial  decree  of  naturalization  simply  because  of 
collateral  evidence  indicating  that  it  was  issued  Illegally,  even  if  the  evidence 
were  convincing. 

4.  It  follows  that  R.  can  not,  at  the  present  time,  be  dlscharge<l  from  the 
Army  as  a  neutral  alien.  If,  and  as  soon  as,  the  Bureau  of  Naturalization  shall 
liave  obtained  cancellation  of  his  certificate  of  naturalization,  the  appropriate 
steps  for  the  discharge  of  R.  as  a  neutral  alien  will  naturally  follow  under  out- 
standing orders  of  the  Secretary  of  War. 

5.  Meanwhile,  If  R.*s  services  are  no  longer  needed  and  hastening  of  his  dls- 
dmrge  is  considered  desirable  for  rea.sons  of  international  policy,  it  would  be 
pi*. .per  to  transfer  him  to  a  development  battalion  under  Section  I,  paragraph  4, 
Bul)paragraph  a,  or  Section  II,  General  Orders,  No.  45,  War  Department,  1918. 
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whence  his  early  duscharco  may  be  exi^ected  under  recent  telegraphic  orders ; 
and  I  recommend  that  this  step  be  taken  while  the  matter  of  B.*s  dtizensbip  is 
beluff  considered  by  the  Bureau  of  Naturalization. 


APPROPRIATIONS:    Constnifttioii    of    Permanent    Hospital    Bull  diners 
Where  Cost  Exeeeds  fi^fiW. 

The  appropriation  "Construction  and  repair  of  hospitals"  (40  Stat.  845,  864) 
Is  not  available  for  the  construction  of  new  buildings  costing  over  $20,000  each- 
Section  113(5,  Revised  Statutes,  forbids  the  erection  of  any  building  of  a  per- 
manent nature  except  in  pursuance  of  si)ecial  authority  from  Congress.  The 
act  of  May  12,  1917  (40  Stat.  40,  74),  providing  that  where  tlie  cost  of  eon- 
Btructlou  exceeds  $5,000,  the  approval  of  the  Secretary  of  War  is  necessary, 
is  merely  supplemental  to  the  above  section. 

000.119.  November  25,  1918. 

(Memorandum  for  the  Surgeon  General.] 

L  The  Surgeon  General  desires  to  know  whether  the  appropriation  "  Con- 
Btruction  and  repair  of  hospitals"  (40  Stat.  845,  864)  is  a^'aiiable  for  the 
erection  of  permanent  buildings  upon  land  to  be  acquired  adjacent  to  Walter 
Reed  Hospital,  (a)  for  use  as  hosi>ital  buildings,  and  (&)  buildings  to  hon.se 
the  Army  Medical  School,  the  Army  Me<llcal  Museum,  and  the  library.  Sur- 
geon General's  Office,  the  cost  of  such  buildings  to  exceed. $30,000  each. 

2.  In  my  opinion.  Revised  Statutes,  Section  1136,  which  forbids  the  erection 
of  buildings  and  structures  of  a  permanent  nature  for  the  use  of  the  Army 
costing  in  excess  of  $20,000,  except  In  pursuance  of  special  authority  from 
Congress,  stands  In  tlie  way  of  the  erection  of  tlie  proposed  buildings  under 
consideration  which  are  planned  to  cost  in  excess  of  $20,000  each,  and  to  be 
of  a  permanent  nature.  The  provision  in  the  act  of  May  12,  1917  (40  Stat. 
40,  74),  that  "  hereafter  no  expenditure  exceeding  $5,000  shall  be  made  on  any 
buildings  or  military  post  or  grounds  about  the  same  without  the  approval  of 
the  Secretary  of  War,  upon  detailed  estimates  submitted  to  him  "  does  not,  as 
I  read  It^  repeal  nor  qualify  Revised  Statutes,  Section  1136.  It  only  supple- 
ments that  section.  Both  statutes  can  stand  together  and  be  made  operative, 
each  in  its  own  field.  No  Army  building,  permanent,  to  co.st  In  excess  of 
$20,(X)0,  can  be  erected  without  specific  authority  from  Congress,  and  no  build- 
ing of  a  permanent  nature  to  cost  in  excess  of  $5,000  and  not  more  than 
$20,000,  can  be  erected  witliout  approval  of  the  Secretary  of  War,  nor  can 
any  temporary  building  costing  in  excess  of  $J>,000  be  erected  without  the  Sec- 
i-etary's  approval.  The  act  of  May  12,  1917,  supra,  superseded  a  similar 
provision  in  the  act  of  Fel^ruary  27,  1898  (27  Stat.  478,  484),  In  which  the 
limit  of  cost  without  the  approval  of  the  Secretary  of  War  was  $500. 


COMMAND:  Bistinetion  Between  Line  an4  Stat  Sigrnal  Carys. 

With  respect  to  precedence  in  command  (A.  R.  18),  organizations  of  the  Signal 
Corps  designed  for  actual  combat  ser^'ice  are  classified  as  line  organlzatiooa  (0(ks. 
J.  A.  G.  ante,  p.  204,  Mar.  25, 1918),  and  those  performing  the  functions  of  the 
former  peace-time  Signal  Corps  establishment  are  recognized  as  staff  organlsui- 
tions.  By  General  Order  No.  51,  War  Department,  1918,  the  former  cdass  are 
placed  under  the  Director  of  Military  Aeronautics ;  the  latter  under  the  Chief 
Signal  Officer.  The  Two  hundred  and  fourteenth  Field  Signal  Battalion  is  under 
the  direction  of  the  Chief  Signal  Officer,  and  under  the  provisions  of  the  one  hun- 
dred and  twentieth  article  of  war  its  officers  and  men  are  to  be  considered  as 
stafi!  troops. 

322.08. 

War  Department,  J.  A.  G.  O.,  November  25. 1918.— To  The  Adjutant  General. 

1.  Inquiry  is  made  wliether  the  ofl^icers  and  men  of  the  Two  hundred  and  four- 
teenth Field  Signal  Battalion,  Signal  Corps,  at  Camp  Custer.  Mich.,  are  to  be 
considered  as  line  or  staff  troops  under  the  provisions  of  Articles  of  War  120. 
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2.  In  an  opinion  of  tbis  office  of  March  25, 191S  (an/e,  p.  204),  it  was  held  that 
such  organizations  of  the  Signal  Corps  as  are  designed  for  actual  combat  are 
properly  to  be  classified  as  organizations  of  the  line  of  Che  Army,  as  distinguished 
from  the  staff.  General  Order  No.  51,  War  Department,  1918,  separates  what 
was  at  that  time  the  Signal  Corps  of  the  Army,  places  under  the  Director  of  Mili- 
tary Aeronautics  those  organizations  of  the  Signal  Corps  designed  for  actual 
combat,  and  leaves  under  the  direction  of  the  Chief  Signal  Officer  those  functions 
of  the  Signal  Cori)s  performed  by  the  Signal  Corps  when  a  part  of  the  old  peace- 
time establishment  When  the  Signal  Corps  was  a  part  of  the  old  peace-time 
establishment  it  was  a  staff  department,  and  Army  Regulations  18  recognizes  it 
as  such  with  respect  to  the  right  to  command.  As  the  Two  hundred  and  four- 
teenth Field  Signal  Battalion  constitutes  a  part  of  the  Signal  Corps  under  tlie 
direction  of  the  Chief  Signal  Officer  under  said  General  Order  No.  51,  War  De- 
partment, 1918,  its  officers  and  men  are,  in  the  opinion  of  this  office,  to  be  coii- 
sldeivd  as  staff  troops  and  not  as  line  troops  under  the  provisions  of  Articles  of 
War  120. 

CONTBACTS:  Beduetion  of  Freight  Charges  on  Direrted  Shipment. 

A  concern  in  Brockton,  Mass.,  contracted  to  deliver  shoes  to  the  Boston  depot 
quartermaster  at  Cambridge,  Mass.  Thereafter  the  Government  accepted  a 
shipment  at  Brockton  for  New  York.  In  paying  the  contractor  for  the  latter 
shipment  it  would  be  improper  to  deduct  an  amount  representing  freight  from 
tlie  factory  to  the  Boston  depot.  The  contract  called  for  delivery  at  a  certain 
price ;  and  the  fact  that  the  contractor  consented,  at  the  request  of  the  Govern- 
ment, to  deliver  at  Brockton  instead  of  Boston  does  not  authorize  a  reduction 
of  the  amount  due  tlie  contractor. 

167. 

War  Department,  J.  A.  G.  O.,  November  25.  1918.— To  The  Adjutant  General. 

1.  This  reference  calls  for  the  opinion  of  this  office  on  the  two  questions  pro- 
pounded by  the  Director  of  Finance  In  the  third  Indorsement,  namely: 

"(a)  Should  contractor  be  charged  with  all  or  any  part  of  freight  on  a 
diverted  shipment  to  New  York  City  when  contract  provides  for  delivery  at 
the  Boston  depot? 

'*(b)  The  legality  of  reimbursing  Charles  A.  Eaton  Co.  dwluctlons  for 
freight  charges  from  Brockton.  Mass.,  to  Boston  depot." 

2.  The  following  is  the  state  of  facts,  out  of  which  the  questions  arise: 
The  Charles  A.  Eaton  Co.,  of  Brockton,  Mass.,  entered  into  a  contract  with  the 
United  States  Government  on  May  4,  1918,  to  deliver  to  the  Government 
200,000  pairs  of  Goodyear  welt  field  shoes.  A  provision  of  the  contract  was 
the  following: 

"  Delivery  to  be  made  at  the  Boston  quartermaster  depot  at  Cambridge, 
Mass.,  to  commence  June  8,  1918,  and  to  be  completed  August  1,  1918,  in 
approximately  equal  monthly  deliveries." 

The  depot  quartermaster  at  Boston,  to  serve  the  convenience  of  the  Gov- 
ernment, sent  to  the  company  a  bill  of  lading,  covering  one  of  the  ship- 
ments consigned  to  the  depot  quartermaster  at  New  York  City.  When  the 
company^  bill  for  the  goods  shipped  to  New  York  City  came  in,  the  deiwt 
quartermaster  at  Boston  deducted  from  the  bill  $23.57,  the  deduction  being 
the  amount  which  would  cover,  or  be  equivalent  to,  freight  charges  between 
Brockton  and  the  quartermaster's  depot  at  Boston,  the  contractual  point  of 
delivery. 

The  company  protests  the  deduction  and  states: 

"  When  we  received  our  contracts  with  the  point  of  delivery  designated  na 
Boston,  we  realized  that  to  get  tlie  best  results,  quickest  deliveries,  and  most 
satisfactory  service  to  you  as  well  as  to  ourselves.  It  would  be  well  to  arrange* 
for  autotruck  delivery,  and  we  Immediately  purchased  three  autotrucks  at 
an  Investment  of  approximately  $15,000,  which  we  use  solely  for  delivery  of 
Army  shoes  to  Boston,  and  on  the  return  trips  delivery  from  Boston  to*  our 
Brockton  factories  of  the  raw  material  used  In  the  manufacture  of  those 
Arniy  shoes." 

il.  It  win  be  observed  that  the  Government,  as  to  one  of  the  deliveries  re- 
qulre<l  to  be  made  under  the  contract,  changed  the  place  of  delivery,  and  dl- 
recte<l  the  contractor  to  consign  tlio  shipment  to  the  depot  quartermaster  at 
New  York  City.    The  company  complied,  and  thereupon,  without  the  consent 


( 


1020  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY. 

of  the  couipany,  the  Government  assumes  to  withhold  from  the  company  a  sam 
equal  to  what  presumably  would  be  a  proper  common  carrier  charge  for  trans- 
portation of  the  goods  from  Brockton  to  Boston.  To  state  the  case  in  different 
terms:  The  Government  desired  the  goods  embraced  in  one  of  the  shipments 
delivered  in  New  York  City  instead  of  in  Boston.  It  could  not  require  the 
Eaton  Co.  to  make  (delivery  in  New  York  City,  as  the  contract  called  for  de- 
livery at  Boston.  Of  its  own  volition  and  at  its  own  instance  the  Government 
received  the  goods,  accepted  delivery  at  Brockton,  and  consigned  them  to 
New  York  City.  Does  delivery  under  such  circumstances  entitle  the  Govern- 
ment to  demand  a  deduction  from  the  contract  price  of  the  goods  so  delivered? 

4.  The  Eaton  Co.,  with  a  view  to  the  fulfillment  of  its  contract  with  the 
Government,  having  established,  as  it  had  a  perfect  right  to  do,  its  own  line 
of  transportation  between  Brockton  and  Boston,  a  distance  of  some  20  miles; 
having  its  motor  trucks  to  go  back  and  forth,  carrying  one  way  the  finished 
product;  the  other  way,  raw  material,  it  does  not  appear  that  the  delivery  at 
Brockton,  in  the  particular  instance,  would  have  any  appreciable  advantage 
to  the  Eaton  Co.  over  delivery  in  Boston.  The  company  was  prepared  and 
ready  to  deliver  according  to  its  contract.  Again,  for  anything  that  appears 
In  these  papers,  the  cost  to  the  Government  of  transportation  was  not  any 
greater  from  Brockton  to  New  York  City  than  it  would  have  been  from  Boston 
to  New  York  City ;  certainly  the  geographical  distance  to  New  York  City  Is  not 
greater'  from  Brockton  than  from  Boston.  But  considerations  like  the  ones 
just  mentioned,  relevant  if  we  were  considering  damages  outside  of  the  express 
stipulation  of  a  written  contract,  need  not  enter  into  the  determination  of 
the  matter  in  hand.  The  Government  w^as  entitled  to  delivery  of  the  goods 
stipulated  for  under  the  contract,  and  the  fact  that  a  particular  portion  of 
them,  at  the  Government's  request  and  with  the  consent  of  the  company,  was 
delivered  to  the  Government  at  a  place  different  from  the  place  specified  in  the 
contract,  namely,  at  Brockton  instead  of  at  Boston,  would  not  of  itself  affect,  as 
between  the  parties,  the  contract  price  of  the  goods  so  delivered ;  cerainly,  one 
party  not  consenting,  the  other  party  can  not  change  the  stipulated  contract 
price  for  goods  delivered. 

5.  In  the  opinion  of  this  office  the  Charles  A.  Eaton  Co.,  for  the  shoes  which, 
at  the  Government's  request,  it  delivered  at  Brockton  instead  of  at  Boston, 
is  entitled  to  payment  according  to  the  contract  price,  without  reference  to  what 
freight  charges  may  be  between  Brockton  and  Boston. 


WAR  BISK  INSURANCE:  War  Bisk  Insurance  Act;  Discharge  to  Aec4^pt 
Commission, 

The  discharge  of  an  enlisted  man  in  order  that  he  may  accept  a  comral^ion 
is  a  transfer  from  one  status  to  another.  It  is  not  such  a  discharge  from  the 
service  as  is  contemplated  by  section  204,  war  risk  insurance  act  (40  Stat.  35^, 
403),  providing  that  the  family  allowance  to  his  dependents  shall  be  payable 
for  one  month  after  discharge. 

243.8. 

War  Department,  J.  A.  G.  O.,  November  25,  1918.— -To  The  War  Risk  Judge 
Advocate,  Kelly  Field,  Tex. 

1.  A -discharge  of  an  enlisted  man  in  order  that  he  may  accept  an  appoint- 
ment as  a  commissioned  officer  Is  merely  an  administrative  duty  involved  in 
transferring  the  man  from  one  status  to  another.  It  has  to  do  with  a  change 
of  status  of  a  man  in  the  service  and  does  not  bring  about  a  discharge  from 
the  service  such  as  is  contemplated  in  section  204,  war  risk  insurance  act  (40 
Stat.  398,  403.) 

2.  Consequently  a  family  allowance  to  the  family  and  dependents  of  an 
enlisted  man  who  has  been  appointed  a  commissioned  officer  is  not  payable  for 
one  month  after  his  discharge  as  an  enlisted  man. 


OFFICERS:  Status  of  Music  Teacher  at  Military  Academy. 

The  Military  Academy  appropriation  act  (40  Stat  620,  023)  gives  the  teacher 
of  music  at  the  Military  Academy  the  rank  and  pay  of  a  first  lieutenant  not 
mounted.    His  status  is  analogous  to  that  of  master  of  the  sword.    The  office 
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is  that  of  music  teacher,  and  the  act  does  not  require  that  the  incumbent  be, 
commissioned.     (C  18009,  Apr.  11,  1917 ;  Apr.  25,  1917 ;  Ops.  J.  A.  G.  56-111.5, 
June  19,  1917.) 

353.7. 

November  26,  1918. 
[MemoraDdum  for  the  Chief  of  Staff.] 

1.  There  Is  submitted  to  the  office  for  remarlc  an  inquiry  made  by  the  superin- 
tendent of  the  United  States  Military  Academy  as  to  whether  the  teaclier  of 
music  at  the  Military  Academy  is  entitled  to  a  commission  as  a  first  lieutenant. 

2.  Prior  to  the  enactment  of  the  Military  Academy  appropriation  act  of 
June  27,  1918  (40  Stat.  620,  R.  S.  sec.  1111),  as  amended,  provided  that  the 
teacher  of  music  should  receive  the  pay  of  a  first  lieutenant,  not  mounted. 
Under  that  statute  the  teacher  of  music  at  the  Military  Academy  was  held  by 
this  office  to  be  an  officer  of  the  United  States  Army,  although  not  a  commis- 
sioned oflicer.  (C  25070.)  He  was  in  a  status  similar  to  that  of  the  master 
of  the  sword  except  that  he  had  no  rank.  The  Military  Academy  appropria- 
tion act  jrave  him  the  rank  of  a  first  lieutenant,  not  mounted  i8upraj  p.  623). 
This  makes  his  status  exactly  analogous  to  that  of  master  of  the  sword.  The 
office,  therefore,  is  that  of  music  teacher,  with  the  pay  and  rank  of  a  first 
lieutenant,  not  mounted.  The  act  does  not  require  that  the  incumbent  of  the 
office  be  commissioned.  (See  C  18009,  Ops.  J.  A.  G.  56-111.5,  June  19,  1917.) 
lie  sliouW  be  treatetl  in  respect  of  commission  in  the  same  manner  as  the  mas- 
ter of  the  sword  has  been  treated. 


PAY  AND  ALLOWANCES:  Transportation  of  Officers*  Baggage. 

An  officer  on  leave  of  abs*»nce  received  orders  directing  change  of  station.  He 
tHegraphed  the  quartermaster  at  his  old  station  to  send  his  baggage  to  his  new 
station.  The  quartermaster  did  so.  but  at  the  officer's  expense.  The  officer  sub- 
stantially compiled  with  tlie  regulation  that  baggage  to  be  shipped  at  Govern- 
ment expense  i)e  turnefl  over  to  the  quartermaster  for  shipment.  (A.  R.  1123, 
C.  A.  R.  No.  76,  July  31,  1918.)  If  the  baggage  was  such  that  he  could  have 
carried  it  with  him  as  personal  baggage,  without  extra  charge  by  the  railroad, 
he  is  not  entitled  to  reimbursement  for  the  charges  paid.  Otherwise,  he  is 
entitled  to  the  amount  actually  charged  him  for  its  transportation. 

156. 

War  Department,  J.  A.  G.  O.,  November  26,  1918.— To  The  Adjutant  General. 

1.  Attention  is  invited  to  the  request  of  Capt.  B.,  Camp  Logan,  Tex.,  for  a 
ruling  of  this  office  as  to  whether  he  is  entitled  to  reimbursement  of  the  amount 
he  paid  for  the  transportation  of  his  baggage  from  Camp  Cody,  N.  Mex.,  to 
C:amp  Logan,  Tex.,  incident  to  his  change  of  station  from  the  former  to  the 
latter  place.  The  amount  claimed  is  $11.78  for  express  charges  on  the  baggage. 
It  appears  that  Capt.  B.  was  on  leave  of  absence  when  he  received  his  orders 
directing  change  of  station,  and  that  he  telegraphed  to  the  quartermaster  at 
Camp  Cody  to  ship  his  baggage  to  him  at  once  to  Camp  I^gan.  Capt.  B.  states 
that  he  understood  at  the  time  that  the  quartermaster  would  make  the  shipment 
under  authority  of  Army  Regulati(»ns.  1123  (C.  A.  R.  No.  76,  July  31, 1918),  but 
that  instead  the  baggage  was  shipped  at  his  expense  and  he  was  compelled  to 
l'ny  the  charges  in  order  that  he  might  properly  enter  upon  his  duty  at  his 
new  station! 

2.  It  is  ol)served  that  this  case  was  sent  to  The  Adjutant  General  under  date 
i.'i  (Kt()l>er  22,  1918,  and  that  it  was  in  turn  referred  to  the  Quartermaster 
(i<Mieral,  and  further,  that  the  Director  of  Finance  replied  to  Capt.  B.'s  com- 
ininiicatlon  Informing  hlra  that  no  authority  was  known  for  reimbursing  him. 

3.  It  Is  not  a  rigid  and  invariable  rule  that  an  officer  may  not  be  reimbursed 
expenses  paid  by  him  for  the  transportation  of  his  baggage.  It  depends,  first, 
upon  whether  he  was  entitled  to  have  the  baggage  shipped  at  public  expense, 
and,  set^ond,  whether  he  complied  with  the  regulations  in  connection  with  its 
Hhipinent.  The  regulations  require  that  an  officer  shall  turn  his  baggage  over 
to  the  Quartermaster  Corps  for  shipment.  Apparently  Capt.  B.  substantially 
ctimplled  with  this  requirement  In  reciuesting  the  quartermaster  at  Camp 
Logau  to  ship  his  baggage.    As  viewed  by  this  office,  whether  he  is  entitled  to 
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reimbursement  depends  upon  wliether  he  was  entitled  to  Iiave  the  baggage 
shipped  at  public  expense.  If  it  were  Buch  baggage  as  could  have  been  carried 
free  as  [)ersonal  baggage  with  the  officer,  and  was  not  so  transported  because 
he  was  on  leave  of  absence,  it  Is  the  view  of  this  office  that  no  reirabursement 
can  be  made.  But  if  it  was  not  such  baggage  as  the  officer  might  properly  ha^e 
taken  with  liim  as  personal  baggage  as  a  regular  passenger  allowance  en rriefl 
free  by  the  railroad  company,  and  was  within  his  regulation  allowance,  it  is 
the  opinion  of  this  office  that  Oapt.  B.  is  entitled  to  reimbursement.  (See 
Dig.  Ops.  J.  A.  O.  Feb.  1918.  p.  28;  Aug.  1918,  p.  182.) 


WAR  BISK  INSURANCE:  EliflrlMlity  of  Si«k  Soldier. 

An  enlisted  man  who  Is  mortally  ill.  and  in  contemplation  of  death,  may  not 
be  granted  Insurance  under  the  war  risk  insurance  act  (40  Stat.  398).  as 
amended ;  but  the  mere  fact  that  a  soldier  is  ill  at  the  time  of  making  applica- 
tion is  no  reason  for  denying  insurance.  The  insurance  officer  and  war  risk 
judge  advocate  do  not  have  authority  to  determine  whether  an  applicant's 
illness  is  mortal.  The  insurance  officer  should  accept  the  ai^lication  and 
make  a  record  of  all  the  facts  In  the  case  at  the  time.  The  Director  of  the 
Bureau  of  War  Risk  Insurance  has  authority,  in  the  first  instance,  to  deter- 
mine whether  the  application  will  be  acceptetl.  His  decision  is  subject  to 
judicial  review  under  section  13  of  the  act  {supra,  p.  399),  as  amended  by  the 
act  of  May  20,  1918  (40  Stat.  555). 

004.6121. 

War  Department,  J.  A.  G.  O.  NovemlK-r  26,  1918.— To  The  War  Risk  Judge 
Advocate,  Camp  Uptpn,  N.  Y. 

1.  The  question  is  presented  as  to  whether  insurance,  under  the  war  risk 
insurance  act  (40  Stat.  398),  can  be  granted  within  the  120-day  period  men- 
tioned In  section  401  of  that  act  (supra,  p.  409),  to  an  enlisted  man  who  Ls 
mortally  ill  and  in  contemplation  of  death. 

2.  The  acting  general  counsel  of  the  Bureau  of  War  Risk  Insurance  has  an- 
swered the  question  in  the  negative.  The  reasons  stated  by  him  to  support  his 
conclusion  are  that  (a)  a  contract  of  insurance  involves  the  assumption  by  the. 
Insurer  of  a  risk  of  loss,  not  the  assumption  of  a  loss  already  accrued;  and  (&) 
in  the  circumstances  mentioned,  there  can  be  no  contract  of  Insurance,  because 
an  agreement  to  pay  $10,000  upon  the  death  of  a  man  already  dying,  In  con- 
sideration of  his  obligation  to  pay  one  month's  insurance  premium,  can  not  be  a 
contract. 

8.  The  mere  fact  that  a  soldier  is  ill,  and  that  the  risk  assumed  is  on  that 
account  greater  than  that  ordinarily  assumed,  is  no  reason  for  denying  insur- 
ance under  the  act.  The  ruling  is  applicable  only  to  cases  where  the  api^ica- 
tion  is  made  when  the  soldier  is  mortally  ill  and  in  contemplation  of  death. 

4.  The  question  whether  a  soldier  is  mortally  ill  or  not  is  one  of  fact,  which 
is  not  determined  alone  by  his  subsequent  death  from  the  injury  he  had  sus- 
tained or  the  disease  from  which  he  Is  suffering.  It  is  not  a  function  of  the 
insurance  officer,  or  of  the  war  risk  judge  advocate,  to  determine  whether  the 
soldier  is  mortally  ill  at  the  time  application  for  Insurance  is  made.  The  power 
of  determination  of  this  question,  in  the  first  instance,  lies  with  the  Director 
of  the  Bureau  of  War  Risk  Insurance,  but  his  decision  is  subject  to  judicial 
review  in  an  action  brought  under  section  13  of  tlie  act  (supra,  p.  399).  The 
insurance  officer  should,  therefore,  accept  applications  for  insurance  in  such 
a  case,  but  should  carefully  Inform  himself  of  all  of  the  facts  In  the  matter,  and 
make  a  record  of  them,  which  should  be  transmitted  to  the  Bureau  of  War 
Risk  Insurance  with  the  application,  so  that  the  Government  will  be  fully  pro- 
tec- ted. 


CIYIL  RIGHTS  OF  SOLDIERS:  Installment  Contract;  Interest 

Section  202,  soldiers*  and  sailors*  civil  relief  act  (40  Stat  440,  442).  does  not 
prevent  the  accrual  of  interest  on  obligations,  while  collection  Is  postponed  by 
the  act.  Under  section  301  (supra,  p.  443),  all  payments  which  luive  become 
due  under  the  terms  of  the  contract  may  be  demanded  as  soon  as  the  protection 
of  the  act  ceases. 
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.  014.4. 
War  Department,  J.  A.  G.  O.  November  27,  IDIS.—To  The  Adjutant  General. 

1.  You  have  submitted  to  this  ofllce  for  remark  a  letter  addressed  to  you 
by  Mr.  K.,  Rochester,  N.  Y.,  under  date  of  November  14,  1918,  calling  atten- 
tion to  the  case  of  Pvt.  I.,  who,  it  appears,  is  indebted  to  an  installment  furniture 
house  to  a  considerable  ext^it,  and  who  owing  to  his  small  compensation  as  a 
private  has  been  unable  to  meet  the  payments  as  they  have  matured  .at  the  rate 
of  $5  per  week.  In  this  letter  the  suggestion  is  made  that  paragraph  1,  section 
301,  soldiers'  and  sailors'  civil  relief  act  (40  Stat.  440,  443),  be  amended  so 
as  to  provide  that  the  payment  of  each  installment  be  postponed  for  a  periotl 
equal  to  the  extent  of  the  service  and  60  days  in  addition  thereto;  also  that 
no  interest  shall  be  charged  for  the  period  of  the  delay.  It  is  further  sug- 
gested that  section  202  of  the  act  cited  (supra,  p.  442)  may  prohibit  interest, 
but  that  the  meaning  of  that  section  is  not  entirely  clear  on  this  point. 

2.  This  office  has  had  the  sections  referred  to  under  consideration  for  some 
time  and  is  of  the  opinion  that  section  202  does  not  contemplate  interest  on 
obligations.  It  is  of  the  further  opinion  that  paragraph  1,  section  301  should 
be  amended  as  suggested  by  deferring  the  date  of  the  maturity  of  each  In- 
stallment for  a  period  of  time  equal  to  that  In  which  the  debtor  is  in  tlie 
military  service  and  60  days  in  addition  thereto  for  the  purpose  of  giving  the 
soldier  a  reasonable  time  in  whlcli  to  shape  his  affairs  after  his  return  to 
civil  life.  If  this  Is  not  done,  a  soldier  may  on  his  return  be  confronted  with 
a  large  accumulation  of  past  due  obligations  wlilch  he  can  not  meet,  and  which 
will  cause  him  to  lose  his  entire  investment 

I  do  not  agree  with  the  writer  of  the  letter  in  question  that  payees  In  In- 
stallment obligations  should  lose  their  interest  by  reason  of  such  delay  In  p.ay- 
ment>«. 

DESERTION:  Men  Delivered  to  Mobilization  Camps  Erroneously  Charfred 
as  Deserter!;  Remoyal  of  Charges. 

Where,  under  direction  of  the  draft  boards,  men  were  delivered  to  mobiliza- 
tion camps  as  draft  deserters  but,  upon  examination,  were  found  not  to  l)e 
willful  deserters  and  put  on  duty  without  trial  In  accordance  with  instructions 
of  The  Adjutant  General  in  letter  of  March  15,  1918,  the  following  course  Is 
advised :  If  charges  of  desertion  have  actually  been  made  in  such  cases,  they 
should  be  set  aside  as  having  been  erroneously  made.  If  such  charges  have 
not  been  made,  the  men  should  be  placed  on  duty  in  the  same  manner  as  other 
drafted  men  wlu)  are  regularly  sent  to  camp.  In  no  event  should  the  records 
contain  unremoved  charges  of  desertion  against  men  who  are,  under  the  In- 
structions of  The  Adjutant  General,  clearly  not  guilty  of  desertion. 

2,11.241.  November  27,  1918. 

OFFICERS:  Military  Status  •!  Contraet  Snrgeons. 

The  national  defense  act  of  June  3.  1916  (39  Stat.  166),  declares  that  "the 
Regular  Army  of  the  United  States  shall  consist  of  ♦  ♦  ♦  a  Medical 
Department,"  and  section  10  of  the  act  {supra,  p.  171)  provides  that  "the 
Medical  Department  shall  consist  of  ♦  ♦  ♦  contract  surgeons  as  now  au- 
thorized by  law."  The  contract  surgeons  *'  now  authorized  by  law  "  were  those 
appointed  by  the  Surgeon  General  with  the  approval  of  the  Secretary  of  War 
under  the  acts  of  February  2,  1901  (31  Stat.  748,  752),  April  23,  1904  (33 
Stat.  259,  266),  April  23,  1908  (35  Stat.  66,  68),  and  July  5,  1884  (23  Stat.  107. 
112),  Medical  and  dental  contract  surgeons  are  a  part  of  the  Medical  De- 
partment of  the  Regular  Army  during  the  life  of  their  respective  contracts  with 
the  Government,  and  under  subdivision  (d)  of  the  second  article  of  war  they 
are  subject  to  military  law. 

211. 

War  Department,  J.  A.  G.  O.,  November  27,  1918.— To  the  Chief,  War  Plans 
Division,  General  StafT. 

1.  The  opinion  of  this  office  Is  requested  on  the  questions  (1)  whether  under 
existing  law  contract  surgeons  and  contract  dental  surgeons  are  parts  of  the 
Military  Kstabllshment  of  the  United  States  and  of  the  Medical  Department 
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thereof;  (2)  whether  they  have  a  military  status;  and  (3)  whether  they  are 
civilians  or  military  persons. 

2.  By  **  the  Military  Establishment  of  tHe  United  States  '*  It  is  assumed  is 
meant  the  Army  of  the  United  States  created  under  the  national  defense  ac?t 
of  June  3,  1916  (30  Stat.  166).  This  act,  in  section  10  thereof  (supra,  p.  171), 
specifies  that  "  the  Medical  Department,  of  the  Regular  Army,  shall  consist 
of    *    *     *    contract  surgeons  as  now  authorized  by  law." 

The  provision  "  as  now  authorized  by  law  "  simply  reads  into  the  national 
defense  act  the  sections  of  prior  acts  respecting  contract  surgeons,  medical  and 
dental,  who  were  appointed  or  employed,  respectively,  by  the  Surgeon  General 
of  the  Army  with  the  approval  of  the  Secretary  of  War.  (See  acts  of  Feb.  2, 
1901,  31  Stat.  748,  752 ;  Apr.  23.  1904,  33  Stat.  259,  266 ;  Apr.  23.  1908,  35  Stat, 
06,  68;  July  5,  1884,  23  Stat.  107,  112.)  These  acts  did  not  directly  specify 
that  contract  surgeons  were  a  part  of  the  Military  Establishment,  and  the 
rulings  of  this  office  have  been  to  the  effect  that  they  were  not  The  national 
defense  act  (supra),  however,  specifically  declares  that  "the  Regular  Army  of 
the  United  States  shall  consist  of  *  ♦  ♦  a  Medical  Department"  and  that 
**  the  Medical  Department  shall  consist  of  *  *  •  contract  surgeons  aa  now 
authorized  by  law." 

3.  It  follows,  therefore,  that  contract  surgeons,  medical  and  dental,  during 
the  life  and  within  the  limits  of  their  respective  contracts  with  the  (Govern- 
ment are  parts  of  the  Medical  Department  of  the  Regular  Army  of  the  Military 
Establishment  of  the  United  States,  have  military  status  as  aforesaid,  and  are 
subject  to  the  rules  and  articles  of  war  under  subdivision  (d)  of  Articles  of 
War  2. 


WAB  BISK  INSUBANCE:  Continiiaiiee  by  Soldier  Under  CoartlLartial 

Sentence. 

An  enlisted  man  was  sentenced  by  a  court-martial  to  dishonorable  discharge, 
forfeiture  of  pay  and  allowances  due  or  to  become  due,  and  to  confinement 
at  hard  labor  for  five  years.  Execution  of  that  part  of  the  sentence  relating 
to  dishonorable  discharge  was  susi^ended.  The  soldier  is  entitled  to  continue  the 
insurance  granted  under  the  war  risk  insurance  act  (40  Stat.  398),  as  amended. 
.Section  29  of  the  act  (40  Stat.  ()09-C10),  providing  for  termination  of  insurance, 
has  no  application  until  the  man  has  actually  been  discharged  from  the  service 
on  one  of  the  grounds  specified  therein.  Since  he  occupies  a  no  pay  status,  he 
should  be  permitted  to  arrange  for  payment  of  premiums  from  his  private 
funds  and  to  reinstate  his  insurance,  as  provided  in  Treasury  Decision,  No.  32, 
War  Risk,  If  it  has  lapsed  for  nonpayment  of  premiums. 

004.6128.  November  27,  191  a 

War  Department,  J.  A.  G.  O.,  November  27,  1918.— To  The  Adjutant  General. 

1.  There  is  referred  to  this  office  the  question  as  to  whether  insurance  granted 
to  an  enlisted  man  under  the  war-risk  insurance  act  (40  Stat.  398)  is  termi- 
nated by  reason  of  the  sentence  of  a  court-martial  directing  dishonorable  dis- 
charge, forfeiture  of  all  pay  and  allowances  due  or  to  become  due,  and  confine- 
ment at  hard  labor  for  five  years,  where  the  execution  of  so  much  of  the  sen- 
tence as  relates  to  di^lionorable  discharge  has  been  suspended. 

2.  Treasury  Decision  33,  War  Risk,  contains  provisions  relative  to  lapsation 
or  otlier  termination  of  war-risk  insurance  because  of  nonpayment  of  premiums, 
;iiul  Treasury  Decision  32,  AVar  Risk,  contains  provisions  relative  to  tlie  rein- 
statement of  such  insurance  which  has  lapsed  for  nonpayment  of  premiums. 

3.  Attention  is  inviteil  to  the  decision  of  the  Comptroller  of  the  Treasury  to 
t}!(^  effect  that  the  amount  of  an  allotment  made  by  a  soldier  to  pay  his  war- 
risk  insurance  premiums  is  not  subject  to  forfeiture  by  sentence  of  a  court- 
niaitlal  (24  Comp.  Dec.  621,  024).  This  ruling  is  not  applicable  where  the 
soldier  is  in  no-pay  status. 

4.  The  soldier  is  entitled  to  continue  his  insurance,  notwithstanding  the  sen- 
tence of  the  court-martial,  as  section  29,  war-risk  insurance  act  (supra,  pp.  609- 
010),  is  not  applicable  until  a  man  has  actually  been  discharged  from  the 
service  upon  one  of  the  grounds  therein  stated. 

5.  As  the  soldier  is  now  in  a  no- pay  status  by  reason  of  the  sentence  and  its 
execution,  the  usual  manner  of  collecting  the  monthly  premiums  from  his  pay 
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Is  necessarily  suspended,  but  he  should  be  permitted  all  reasonable  latitude  of 
action,  and,  if  necessary,  may  be  given  appropriate  assistance  to  enable  him 
(1)  to  arrange  for  and  effect  payment  of  premiums  from  his  private  funds  on 
the  dates  such  payments  become  due  or  within  the  lawful  period  of  grace  there- 
after; or  (2)  to  reinstate  such  insurance  as  provided  in  Treasury  Decision  32, 
War  Risk,  If  it  has  lapsed  for  nonpayment  of  premiums. 

6.  Opinion  is  also  requested  whether  a  soldier  who  was  sentenced  to  confine- 
ment, forfeiture  of  pay  and  allowances,  and  dishonorable  discharge,  sentence 
of  discharge  being  suspended,  forfeits  the  amount  previously  paid  by  allotment 
on  account  of  his  subscription  for  a  bond  of  the  third  Liberty  loan. 

7.  This  office  has  heretofore  held  (Ops.  J.  A.  0.  ante,  p.  672,  Aug.  15,  1918) 
that  allotments  made  by  a  soldier  to  the  Treasury  of  the  United  States  for 
bonds  of  the  third  Liberty  loan  are  not  deposits  which  would  be  forfeited  by  the 
desertion  of  the  soldier  who  made  the  allotment.  It  Is  the  opinion  of  this  office 
that  the  payments  made  by  the  soldier  here  in  question  are  not  forfeited. 


OOYERNMENT  PROPERTY:  Sale  of  Surplus  Clotliing  to  Russia;  To  Relief 
Orgaulzatlons. 

The  act  of  July  9,  1918  (40  Stat.  845,  850),  does  not  authorize  the  War  De- 
partment to  sell  surplus  clothing  to  the  Russian  Government,  since  Russia  is 
no  longer  at  war  with  any  country  with  which  the  United  States  is  at  war, 
within  the  meaning  of  that  act.  Under  that  act,  however,  sales  may  be  made  to 
relief  organizations  oi^erating  in  Russia. 

400.703. 

War  Department,  J.  A.  G.  O.,  November  29, 1918.— To  the  Chief  of  Staff. 

1.  It  is  proposed  by  the  Director  of  Purchase  and  Storage  that  the  Secretary 
of  War  grant  authority  to  turn  over  to  the  War  Trade  Board,  or  to  any  Govern- 
ment corporation  which  may  be  formed  to  finance  the  relief  In  Russia,  such 
surplus  clothing  or  of  other  articles  that  can  be  spared,  and  the  matter  Is  before 
the  office  for  remark. 

2.  The  question  is  whether  there  is  authority,  under  the  act  of  July  9,  1918 
(40  Stat.  845,  850),  in  the  provision  relating  to  the  sale  of  war  supplies,  for  the 
disposition  of  the  surplus  clothing  for  relief  in  Russia  as  suggested.  This 
statute  authorizes  the  President,  through  the  head  of  any  executive  department, 
to  sell,  upon  such  terms  as  may  be  deemed  expedient,  "  to  any  person,  partner- 
ship, association,  corporation,  or  any  other  department  of  the  Government,  or  to 
any  foreign  State  or  Government  engageil  In  war  against  any  Government  with 
which  the  United  States  is  at  war,"  any  war  supplies,  material,  and  equipment, 
etc.,  acquired  during  the  present  emergency.  Of  course,  no  sale  of  war  supplies 
can«be  made  under  ihls  statute  to  the  Russian  Government  by  the  War  Depart- 
ment or  any  other  Grovernment  agency,  since  Russia  Is  no  longer  at  war  with 
any  country  with  which  the  United  States  Is  at  war.  But  sales  may  be  made 
to  any  relief  organization. 


OFFICERS:  Detail    of  Instructors   at   Military   Aeademy;   Professor   ol 
Practical  Military  Engineering. 

An  officer  holding  a  permanent  commission  as  major  and  a  temporary  commis- 
sion as  colonel  may  be  detailed  to  the  Military  Academy  as  professor  of  practl- 
vi\]  military  engineering.  If  he  is  detailed  under  the  provisions  of  the  Military 
Academy  appropriation  act  of  June  27,  1918  (40  Stat.  620),  he  must  be  de- 
tailed In  his  permanent  rank  as  major  by  the  Secretary  of  War,  but  will 
receive  the  pay  of  a  lieutenant  colonel  during  the  detail.  The  existence  of  the 
l)resent  emergency  would  have  no  bearing  on  such  detail.  There  is  no  legal 
objection  to  a  detail  of  an  officer  of  higher  grade  than  major  by  the  Secretary 
of  War  without  regard  to  the  appropriation  act,  in  which  case  the  termination 
of  the  emergency  would  have  no  effect  upon  the  period  of  the  detail,  but  might 
terminate  the  temporary  commission  held  by  the  appointee. 

116740**— 19 C5 
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210.C31. 

NOVEMBEB  29,  1918. 

[Informal  MemoraDdum  for  MaJ.  B.  D.  Newmao.] 

Subject:  Detail  of  Col.  F.  as  professor  of  practical  military  enginocYini?. 

1.  Request  has  beeu  made  that  Col.  P.  be  detailed  as  professor  of  practical 
military  engineering  at  the  United  States  Military  Academy  under  the  prt»- 
visions  of  the  act  of  April  15.  1914  (38  Stat.  336),  and  subsequent  Military 
Academy  appropriation  acts.  Col.  F.  has  the  temporary  rank  of  colonel  of 
engineers  and  permanent  rank  of  major  of  engineers.  Inquiry  is  made  as 
to  (1)  who  has  authority  to  detail  Col.  F.  as  professor  of  practical  military 
engineering  at  the  United  States  Military  Academy  and  (2)  whether,  if  the 
detail  is  made  by  the  Secretary  of  War,  It  will  endure  after  the  termination  of 
the  present  emergency. 

2.  The  appropriation  acts  in  question,  and  pnrticularly  the  Military  Academy 
appropriation  act  of  June  27,  1918  (40  Stat.  620),  clearly  show  that  the  pro- 
fessor of  practical  military  engineering  at  the  Military  Academy  is  not  on  the 
same  basis  as  the,  permanent  professors,  who  are  required  by  Revised  Statutes 
section  1313,  to  be  appointed  by  the  President.  These  appropriation  acts  make 
specific  provision  for  extra  pay  of  officers  of  the  Army  on  detached  service 
at  the  Military  Academy,  and  provide  "  for  pay  of  one  professor  of  practical 
military  engineering,  lieutenant  colonel,  in  addition  to  pay  as  major,  $500.*' 
Details  of  instructors  at  the  Military  Academy  are  made  by  the  Secretary  of 
War.  If.  Ool.  F.  is  to  be  detailed  under  the  provisions  of  these  Army  appropria- 
tion acts,  he  must  be  detailed  by  the  Secretary  of  War  in  his  permanent  rank 
as  major  and  he  will  receive  the  pay  of  lieutenant  colonel  during  the  derail. 
The  existence  of  the  present  emergency  will  have  no  bearing  upon  the  question. 
But  if  it  is  desired  to  detail  Col.  F.  regardless  of  the  Military  Academy  appro- 
priation act,  «i/pra,  there  is  no  legal  objection  thereto.  In  such  case,  the  e^Lst- 
ence  of  the  present  emergency  will  not  affect  the  period  of  the  detail,  although 
it  may  be  tliat  Col.  F.*s  temporary  commission  will  be  affected  by  the  termiuji- 
tion  of  the  emergency. 


WAR  RISK  INSURANCE:  Dednetl«B  on  Pay  Roll  for  Unpaid  Preminm  of 
Deceased  Soldier. 

In  the  event  that  a  soldier  dies  when  the  premium  on  his  insurance  is  4lue 
and  unpaid,  the  amount  of  such  unpaid  premium  should  be  deducted  on  tlie 
pay  roll.  Deduction  of  unpaid  premiums  by  the  bureau  from  the  proceeds  of 
the  insurance  is  authorized  by  section  28,  war  risk  insurance  act  (40  Stat. 
398),  as  amended  by  the  act  of  June  25,  1918  (40  Stat.  609),  but  such  deduc- 
tion should  be  made  from  the  proceeds  of  the  insurance  only  when  it  can  not  b** 
made  from  the  accrue<l  pay  or  deposits  of  the  insured.  The  unpaid  premium 
should  be  collected  for  the  entire  month  in  which  death  occurred  and  not  pro- 
rated to  the  time  of  death. 

004.G123. 

War  Department,  J.  A.  G.  O.,  November  29,  1918.— To  the  AVar  Risk  Judge 
Advocate,  Camp  Upton,  N.  Y. 

1.  The  opinion  of  this  office  is  aske<l  upon  the  following  questions:  (a)  In 
the  event  of  the  death  of  a  soldier,  whose  insurance  under  the  war  risk  in- 
surance act  (40  Stat,  398)  was  in  force  at  the  time  of  his  death,  should  a 
deduction  be  made  on  the  pay  roll  for  the  unpaid  insurance  premium  for  the 
month  in  which  death  occurred ;  and  (&)  if  so,  should  the  full  monthly  premium 
or  the  pro  rata  amount  up  to  the  date  of  death  be  deducted. 

2.  The  Bureau  of  War  Risk  Insurance  adopted  as  one  of  its  rales  relating 
to  the  prorating  of  the  insurance  premiums,  the  following: 

**  Premiums  at  the  beginning  of  Insurance  contract  shall  not  be  prorated  for 
the  portions  of  the  calendar  month  in  which  insurance  Is  applied  for.  Tiie  full 
month  premium  is  payable  on  or  before  the  end  of  the  calendar  month  in 
which  application  is  made."  (letter  Jan.  28,  1918,  Director  of  the  Bureau  to 
The  Adjutant  General,  W.  R.  I.  13.) 

3.  By  making  the  premium  payable  at  the  end  of  each  calendar  month  the 
Government  extends  credit  to  the  Insure<l  from  the  date  of  his  application  to 
the  last  day  of  the  month.    However,  when  the  premium  is  collected  by  the 
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Government,  either  by  the  payment  thereof  by  the  soldier  or  by  deduction  from 
his  pay,  the  premium  so  paid  covers  the  period  of  one  month  from  the  date  of 
his  application.  Accordingly  a  soldier  who  applies  for  insurance  on  the  10th 
day  of  the  month,  on  the  last  day  of  such  month  pays  the  premium  for  his  in- 
surance from  the  date  of  his  application  to  include  the  ninth  day  of  the  fol- 
lowing month. 

4.  The  Bureau  of  War  Risk  Insurance  has  ruled  that  the  premium  for  the 
month  is  not  divisible. 

5.  Question  (a)  is  answered  in  the  affirmative  if  death  occurred  on  a  date 
during  the  month  after  the  date  in  that  month  to  which  the  premium  on  his 
war  risk  insurance  was  paid  by  deduction  from  his  pay  or  otherwise  on  the 
last  day  of  the  preceding  month.  Thus,  in  the  instance  mentioned  in  para- 
graph 3,  w^here  the  soldier  applies  for  insurance  on  the  10th  day  of  the  montli, 
if  he  dies  on  the  5th  of  a  month  no  premium  for  the  month  during  which  he 
died  is  deductable,  but  if  he  dies  on  the  15th  such  a  premium  should  be  de- 
ducted. Question  (b)  is  answered  by  the  ruling  that  premiums  are  not  di- 
visible. Consequently  if  any  premium  is  deductable  it  is  a  full  month*a 
preuiium. 

6.  Treasury  Decision  23,  War  Risk,  provides  that  "  upon  the  maturity  of  any 
insurance  granted  under  article  4  of  the  war-risk  insurance  act,  the  Bureau 
of  War  Risk  Insurance  shall  withhold  from  the  proceeds  thereof  the  amount 
of  any  unpaid  premiums."  Section  28  of  the  war-risk  Insurance  act,  which 
was  added  by  the  amendments  of  June  25,  1918  (40  Stat.  609),  after  Treasury 
Decision  23,  War  Risk,  had  been  adopted,  contains  a  similar  authority.  Treas- 
ury Decision  23,  War  Risk,  and  section  28  of  the  war-risk  insurance  act  are 
applicable  in  cases  of  the  maturity  of  the  insurance  occurring  by  reasou  of  the 
death  of  the  insured.  These  provisions,  however,  are  only  an  authority  to  the 
bureau  to  make  deduction  and  should  be  invoked  only  where  the  deductions  for 
premiums  can  not  be  made  from  the  accrued  pay  or  deposit  of  the  insured. 


DECEASED  SOLDIER:  Disposal  of  Effects  and  Remains  of  Soldier  Dying  on 
Indefinite  Fnrlongh. 

A  soldier  dying  while  on  indefinite  furlough  is  not  entitled  to  burial  by  the 
military  authorities.  (Ops.  J.  A.  G.  ante,  p.  803,  Sept.  23,  1918),  except  under 
si)ecial  regulations  providing  therefor.  The  ordinary  return  as  to  effects  of  a 
deceased  sol<Uer  should  be  forwarded  in  blank,  with  a  notation  that  the  soldier 
was  on  indefinite  furlough  without  pay  and  allowances.  Any  effects  possessed 
by  him  at  the  time  of  his  death  may  be  taken  in  possession  by  relatives  or  by 
any  party  previously  designated  by  the  soldier.  No  application  to. the  War  De- 
partment is  necessarj'.  In  event  the  .soldier  actually  leaves  some  of  his  effects 
at  a  military  camp  or  station,  such  effec»ts  should  be  dealt  with  according  to  the 
provisions  of  the  one  hundred  and  twelfth  article  of  war,  as  amended  by  chap- 
ter 10,  act  of  July  9,  1918  (40  Stat.  845,  883). 

314.6. 

AVar  Department,  J.  A.  G.  O.,  November  30,  1918.— To  The  Adjutant  General. 

1.  There  is  referred  to  this  office  for  remark  a  form  of  letter  from  The 
Adjutant  General  to  the  commanding  general,  Northeastern  Department,  with 
reference  to  the  manner  of  reporting  the  death  of  an  enlisted  man  on  indefinite 
furlough.  The  letter,  in  substance,  states  that  when  enlisted  men  are  granteil 
indefinite  furloughs  without  pay  or  allowances  under  the  provisions  of  the 
memorandum  of  the  Chief  of  Staff,  approved  May  13,  1918,  their  accounts  are 
closed,  final  statements  are  furnished,  and  their  service  records  are  for- 
^^'arded  to  the  proper  department  commander,  thus  virtually  terminating  the 
military  standing  of  the  soldier  with  reference  to  pay  and  allowances;  that 
thereafter  the  one  hundred  and  twelfth  article  of  war,  with  reference  to  the 
disposition  of  effects  of  deceased  persons  subject  to  military  law,  becomes 
Inapplicable;  that,  in  case  of  death  of  an  enlisted  man  when  on  such  fur- 
lough, the  ordinary  return  as  to  the  effects  of  a  deceased  soldier  should  be 
fonvarded  In  blank  with  notation  thereon  tliat  the  soldier  was  on  such 
furlough  without  pay  and  allowances ;  that  any  effects  possessed  by  such  soldier 
at  the  date  of  his  death  may  be  taken  possession  of  by  his  relatives,  or  any 
party  previously  designated  by  the  soldier  for  that  purpose,  witliout  sub- 
mitting any   application   to   the   War   Department,  and   without   furnishing 
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receipt  to  The  Adjutant  General  of  the  Army  for  file;  that  when  the  depart- 
ment commander  receives  notification  of  death  of  such  a  soldier  he  should 
telegraph  The  Adjutant  General  of  the  Army  the  date  of  death  and  reqaest 
disposition  of  the  remains  in  case  no  claim  is  made  by  relatives  or  friends; 
and  that  such  a  deceased  enlisted  man  is  entitled  to  burial  by  the  military 
authorities. 

2.  In  the  opinion  of  this  office,  the  letter  states  the  proper  procedure  in  the 
normal  case.  In  the  exceptional  case,  where  the  soldier  on  indefinite  fur- 
lough actually  leaves  some  of  his  effects  at  a  military  camp  or  station,  ihey 
should  be  dealt  with  according  to  the  provisions  of  the  one  hundred  and  twelftli 
article  of  war,  ns  amended  by  chapter  10,  act  of  July  9,  1918  (40  Stat.  845, 
883),  for  such  soldier  is  a  person  subject  to  military  law.  This  ofllce  has 
heretofore  held  that  a  soldier  on  indefinite  furlough  is  for  all  practical  pur- 
poses, except  military  discipline,  returned  to  a  civilian  status.  He  Is  entitled  to 
none  of  the  benefits  accruing  to  a  man  in  a  duty  status.  (Ops.  J.  A.  G.,  ante, 
p.  803.  Sept.  23,  1918.)  In  the  absence  of  a  regulation  specifically  so  providing 
a  soldier  dying  while  on  such  furlough  is  not  entitled  to  burial  by  the  military 
ftutliorities. 


DISCUARGE:  Effeet  of  Dishonorable  Biseharge  on  Sabseqaent  Period  of 
Service, 

A  soldier,  who  was  dishonorably  discharged  in  a  previous  enlistment,  was 
Inducted  into  the  service  during  the  present  emergency  and  served  honestly 
and  faithfully.  Under  such  circumstances  he  is  entitled  to  an  honorable  dis- 
charge at  the  end  of  his  present  service.  A  bad  record  in  a  prior  enlistment 
is  immaterial  in  considering  the  character  of  the  discharge  to  be  granled  from 
his  present  enlistment. 

220.89. 

War  Department,  J.  A.  G.  O.,  November  30,  1918.— To  The  Adjutant  Gen- 
eral. 

1.  It  appears  from  the  papers  in  reference  that  one  H.,  enlisted  October  18, 

1910,  deserted  May  14,  1911,  was  apprehended  November  30,  1914,  was  kept  in 
conflnen^ent  awaiting  trial  from  December  1,  1914,  to  January  13,  1915,  was 
tried  for  desertion,  found  guilty,  and  sentenced  to  be  dislionorably  discharged 
January  13,  1915,  and  was  honorably  restored  to  duty  July  22,  1915.  Inquiry  is 
made  as  to  the  date  on  which  he  is  entitled  to  discharge, 

2.  The  period  for  which  said  H,  enlisted  was  three  years.  (28  Stat.  215,  216.) 
After  serving  6  months  and  26  days  he  deserted,  and  the  period  from  May  14, 

1911,  to  July  22,  1915,  he  spent  in  such  manner  as  to  require  it  to  be  deducted 
from  his  enlistment  period  (A.  W.  107).  To  serve  out  his  enlistment  period,  he 
was  required  to  serve  29  months  and  5  days  from  July  22,  1915;  that  is,  to 
December  27,  1917.  On  this  date  he  would  normally  have  been  entitled  to  his 
discharge,  but  by  section  7,  selective  draft  act  (40  Stat.  76,  81),  all  enlistments 
in  force  May  18,  1917,  were  continued  In  force  during  the  emergency.  Conse- 
quently, said  11.  win  not  be  entitled  to  discharge  until  the  termination  of  the 
present  emergency. 

MILITABY  INSTRUCTION:  Inadmissibility  of  a  Marine  to  West  Point 
Academy. 

A  member  of  the  11th  Regiment  of  Marines  was  directed  by  Gen.  Pershing 
to  return  to  the  United  States  for  admission  to  West  Point.  Section  2.  act  of 
May  4,  1916  (39  Stat.  62),  authorizes  the  President  to  appoint  cadets  to  the 
United  States  Military  Academy  from  among  the  enlisted  men  of  the  Regular 
Army  and  the  National  Guard.  An  enlisted  man  of  the  Marine  Corps  may  not 
be  appointed  a  cadet  under  the  act  even  though  his  organization  is  detached 
for  service  with  the  Army. 

351.11. 

War  Department,  J.  A.  G.  O.,  November  30.  1918.— To  The  Adjutant  General. 

1.  It  appears  from  the  papers  in  reference  that  under  date  of  October  4, 
1918,  Gen.  Pershing  was  requested  to  select  enlisted  men  of  the  Army  as  can- 
didates for  admission  to  West  I'oint,  and  that  on  October  27  he  cabled  that 
Corpl.  R.,  Company  A,  11th  Regiment  Marines,  had  successfully  passed  ex- 
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fiminatlon  and  orders  had  been  issued  directing  his  return  to  the  United  States 
for  admission  to  the  Academy  as  one  of  the  designated  candidates  from  the 
American  Expeditionary  Forces.  An  opinion  is  desired  on  the  question 
whether  Corpl.  R.  may  properly  be  admitted  to  the  Academy  as  an  appointee 
from  the  Army. 

2.  Candidates  are  appointed  to  the  Military  Academy  under  the  provisions  of 
the  act  of  May  4,  1916  (39  Stat.  62),  and  the  Army  appropriation  act  of  July  9, 
1918  (40  Stat.  845,  894),  which  latter  act  repealed  only  the  first  section  of  the 
former  act.  (Ops.  J.  A.  G.  351.1,  Aug.  8,  1918.)  By  the  second  section  of  said 
act  of  May  4,  1916,  supra,  the  President  is  specifically  authorized  "  to  appoint 
cadets  to  the  United  States  Military  Academy  from  among  enlisted  men  a 
number  as  nearly  equal  as  practicable  of  the  Regular  Army  and  the  National 
Gurd,  between  the  ages  of  19  and  22  years  who  have  served  as  enlisted  men  not 
less  than  one  year,  etc."  An  enlisted  man  of  the  Marine  Corps,  even  though 
the  Marine  Corps  organization  in  which  he  is  serving  is  detached  for  service 
with  the  Armies  of  the  United  States,  is  not  an  enlisted  man  of  the  Regular 
Army  or  National  Guard,  and,  under  the  above  acts,  he  Is  ineligible  to  appoint- 
ment as  a  cadet  from  the  Army.  The  question  is,  therefore,  answered  in  the 
negative. 


PATENTS:  Bight  of  GoTernment  to  use  Inreiitioii  of  Officer  or  Employee. 

The  act  of  March  3,  1883  (22  Stat.  603,  625),  authorizes  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Patents  to  grant  patents  for  inventions  of  a 
certain  class  to  officers  and  employees  of  the  Government,  **  when  such  invention 
Is  used  or  to  be  used  in  the  public  service,  without  the  payment  of  any  fee: 
Provided,  That  the  applicant  in  his  application  shall  state  that  the  invention 
described  therein,  if  patented,  may  be  used  by  the  Government  or  any  of  its 
officers  or  employees  in  the  prosecution  of  work  for  the  Government,  or  by  any 
other  person  in  the  United  States,  without  the  payment  to  him  of  any  royalty 
thereon,  which  stipu^lation  shall  be  included  in  the  patent."  The  words  "  or  by 
any  other  person  in  the  United  States "  may  not  be  construed  as  giving  any 
person  in  the  United  States  the  right  to  use  the  invention  free  from  payment  of 
royalty.  These  words,  when  construed  In  connection  with  the  context  and  pur- 
j)ost  of  the  act,  should  be  interpreted  as  equivalent  to  "  any  other  like  person 
in  the  United  States  " ;  that  is,  "  any  other  person  In  the  public  service,"  or, 
"  any  person  in  the  prosecution  of  work  for  the  Government." 

072. 

War  Department,  J.  A.  G.  O.,  November  30,  1918.--To  Army  and  Navy 
Patent  Board. 

1.  By  your  letter,  dated  November  22,  1918,  you  submit  to  me  for  considera- 
tion a  provision  of  the  act  of  March  3,  1883  (22  Stat.  603,  625),  reading  as 
follows : 

"  The  Secretary  of  the  Interior  and  the  Commissioner  of  Patents  are  au- 
thorized to  grant  any  officer  of  the  Government,  except  officers  and  emplo3'ees 
of  the  I*atent  Office,  a  patent  for  any  invention  of  the  classes  mentioned  In 
section  4886  of  the  Revised  Statutes,  when  such  Invention  is  used  or  to  be  used 
in  the  public  service,  without  the  payment  of  any  fee :  Provided,  That  the  ap- 
plicant In  his  application  shall  state  that  the  Invention  described  therein,  If 
patented,  may  be  used  by  the  Government  or  any  of  Its  .officers  or  employees 
in  the  prosecution  of  work  for  the  Government,  or  by  any  other  person  in  the 
Unit^  States,  without  the  payment  to  him  of  any  royalty  thereon,  which 
stipulation  shall  be  included  in  the  patent." 

In  particular  you  state  that  the  Patent  Office  construes  the  proviso  above 
quoted  as  giving  any  person  in  the  United  States  the  right  to  use  an  invention 
patented  under  the  act  without  the  payment  of  any  royalty;  whereas  your 
board  contends  that  it  can  be  so  used  only  by  the  Government,  its  officers  or 
employees,  or  other  persons  in  the  prosecution  of  work  for  the  Government. 
The  question  which  interpretation  is  correct  becomes  of  moment  because 
many  members  of  the  military  forces  have  refused  to  apply  for  patents 
under  the  act  for  inventions  of  considerable  value  to  the  Government,  if  the 
Interpretation  given  to  the  act  by  the  Patent  Office  is  to  prevail;  while  they  at 
the  same  time  have  expressed  their  willingness  that  the  Government  shall  use 
their  Inventions  if  they  may  retain  "the  commercial  rights"  therein.  It  may 
be  added  that  the  matter  is  of  special  interest  to  the  War  Department,  in 
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Tlew  of  the  invitation  recently  given  by  the  department  to  persDiiB  in  the 
military  service  to  patent  their  inventions  under  this  act  (G.  O.,  No.  d3»  W.  D.. 
1918.) 

2.  It  must  be  admitted  that  tlie  language  of  the  proviso,  taken  literally  and 
without  regard  to  the  context  or  the  purpose  of  the  act,  amounts  to  a  renuncia- 
tion by  the  applicant  for  a  patent  of  any  claim  for  royalties  for  the  use  of  the  in- 
vention, if  patented,  against  any  person  in  the  United  States.  Every  person  in 
this  country  would  seem  to  be  put  on  a  parity  with  the  Government  and  it^? 
ofiicers  and  employees  in  the  prosecution  of  work  for  the  Government,  and  like 
them  to  haVe  the  free  use  of  the  invention  patented.  The  sole  effect  of  the 
patent  would,  then,  appear  to  be,  as  you  say  the  Patent  Otfice  holds,  *'  a  publi- 
cation or  prior  reference  for  the  invention  it  covers,  so  that  no  person  from 
then  on  could  secure  a  patent  on  that  invention." 

But,  of  course,  the  context  and  the  purpose  of  the  act  must  be  looked  to  In 
order  to  fix  the  meaning  of  the  provision  under  discussion,  and  the  question 
becomes,  therefore,  Do  the  context  andthe  purpose  of  the  act  in  this  case  re- 
quire something  other  than  the  literal  interpretation  set  forth  in  the  preceding 
paragraph  ? 

In  approaching  this  question,  the  first  point  to  be  noted  Is  that  the  phrase 
"or  by  any  other  person  in  the  United  States"  invites  attention  to  the  |>re- 
ceiling  language  **by  the  Government  or  any  of  its  agents  or  employees  in  tlie 
prosecution  of  work  for  the  Government."     If  Congress  intended  that    any 
person  in  the  United  States  might  use  the  invention  it  was  obviously  unnwe**- 
sary  to  specify  that  any  of  the  agents  or  employees  of  the  Government  might 
use  it;  and  if  Congress  intended  that  any  i)erson  in  the  United  States  might 
use  tlie  invention  for  any  purpose,  it  was  inconsistent  to  specify  that  any  of  the 
agents  or  employees  of  the  Government  might  use  it  only  in  the  prosecution  of 
work  for  the  Government.     I  am  impelled,  therefore,  to  the  conclusion  that, 
taking  into  view  merely  the  language  of  the  proviso,  the  term  "  any  other  person 
in  the  United  States  "  was  not  used  by  Congress  in  its  literal  sense,  but  must  be 
Interpreted  as  being  cjusdcm  generis  with  the  preceding  words  and  confineil 
to  persons  in  the  prosecution  of  work  for  the  Government.    In  giving  the  term 
this  interpretation  we  are  merely  adhering  to  the  rule  ttiat  general    terms 
following  specific  terms  in  a  statute  are  to  be  construed  as  referring  to  persons 
or  things  of  the  same  character  as  those  .specified.    This  is  so  firmly  establishetl 
by  a  long  line  of  Federal  decisions  that  very  positive  language  in  an  art  of 
Congress  would  be  necessary  to  exempt  its  provisions  from  the  application  of 
the  rule.     (United  S^tates  v.  Bevans,  3  Wheat.  336,  390:  Moore  v.  American 
Transportation  Co.,  24  How.  1,  36;  Netrport  News  d  M.  VaL  Co.  v.   United 
States,  61  Fed.  488,  490;  Aberdeen  Bank  v.  Chehalis  County,  166  U.  S.  440; 
United  States  v.  1,150^  Pounds  of  Celluloid,  82  Fed.  627,  636;   Croicther  v. 
Fidelity  Insurance,  Trust  rf  Safe-Deposit  Co.,  et  al.,  85  Fed.  41,  43;  Western 
Dredging  d  Improvement   Co,  v.  Heldmaier,   111   Fed.   123,  124;   Merchants" 
National  Bank  of  Baltimore  v.  United  States,  42  Ct.  CI.  6,  19;  First  National 
Bank  of  Anamoose  v.  United  States,  206  Fed.  374.  379.) 

But  the  construction  of  the  phrase  under  discussion  is  not  to  be  arrived  at 
on  so  narrow  a  view  as  that  which  we  have  taken  hitherto.  The  phrase  occurs 
in  a  proviso,  and  a  proviso  can  not  be  regarded  separately  from  the  clause  to 
which  it  is  attached.  It  is  not  the  office  of  a  proviso  to  enact,  but  merely  to 
qualify  or  restrain  the  enacting  clause.  [Minis  v.  United  States,  15  Pet.  423. 
425.)  It  is,  moreover,  to  be  construed  strictly  so  as  not  to  render  the  enacting 
clause  ineffective.  (United  States  v.  Dickson,  15  Pet.  141,  165;  Dollar  Savings 
Bank  v.  United  States,  19  AVall.  227,  236.)  Looking,  therefore,  to  the  enacting 
clause,  we  find  that  it  has  to  do  with  the  grant  of  patents  to  officers  of  the  Gov- 
ernment for  inventions  "  used  or  to  be  used  in  the  public  service."  It  needs  no 
argument  to  show  that  the  public  service  does  not  mean  the  private  service 
of  each  and  every  individual  member  of  the  public,  but  tlie  service  of  the  state, 
or  the  community,  as  distinguished  from  its  members.  (Lowell  v.  Boston,  111 
Mass.  454,  470 ;  Opinion  of  the  Justices,  30  N.  E.  1142. 1144 ;  Louisville  Ry,  Co.  v. 
Louisville  Fire  d  Life  Protective  Ass'n,  152  S.  AV.  799.  801.)  If  the  proviso  is 
construed  to  give  any  person  in  the  United  States  the  right  to  use  the  patented 
Invention,  then,  contrary  to  its  true  office,  it  vastly  enlarges  the  scope  of  the 
enacting  clause,  and  indeed  makes  the  words  thereof  meaningless.  Such  a 
liberal  construction  of  the  provLso  should  not,  in  my  judgment,  be  entertiined. 

When  we  pass  to  a  consideration  of  the  enactment  as  a  whole,  the  argument 
is  greatly  fortified.  The  statute  provides  for  the  grant  of  "  a  patent "  for  an 
iuventlon,  and  is  to  be  construed  liberally  in  favor  of  the  inventor.    {Turrill  ▼. 
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Michigan  Southern,  iHc,,  Railroad  Co.,  1  Wall.  491,  510.)  Now  it  is  of  the  very 
essence  of  a  patent  that  the  patentee  has  a  right  to  exclude  others  from  the  use 
of  the  thing  patented  <  United  States  v.  Standard  Sanitary  Manufacturing  Co., 
191  Fed.  172,  190)  ;  and  if  tlie  patentee  in  this  case  can  exclude  no  one  in  the 
United  States  from  such  use,  his  rights  are  indeed  shadowy,  and  the  plain  pur- 
pose of  the  legislation  is  defeated.  The  patent  becomes  an  evidence  of  the  self- 
abnegation  of  the  inventor  rather  than  of  any  property  in  the  invention;  and 
the  question  immediately  arises  why  Congress,  in  permitting  the  grant  of  such 
a  patent  to  officers  of  the  Government,  should  exclude  officers  and  employees  of 
the  Patent  Office.  Obviously,  Congress  felt  that  it  was  granting  a  valuable 
right,  and  obviously,  therefore,  the  proviso  should  not  be  construed  as  depriving 
the  right  of  all  value. 

There  is  here  involved,  moreover,  a  public  policy  additional  to  that  which 
encourages  invention.  Tlie  Government  is  not,  merely  by  reason  of  the  fact 
that  an  inventor  is  an  officer  of  the  United  States,  entitled  to  the  benefits  of  his 
discoveries.  {Solomons  v.  UnUed  States,  137  U.  S.  342,  346;  Gill  ts  United 
Statef<,  160  U.  S.  426,  435.)  If  the  United  States  is  to  acquire  the  right  to  use 
a  patentable  invention  of  such  an  officer  made,  so  to  speak,  in  his  private  capac- 
ity, it  must  be  under  legislation  of  this  character.  But  the  construction  given 
to  the  act  by  the  Patent  Office  has  deterred  officers  of  the  Government  from  ap- 
plying for  patents  under  it.  This  construction  appears  to  me  to  adhere  too 
closely  to  the  letter,  even  at  the  expense  of  arriving  at  an  unreasonable  result. 
The  reason  of  the  li^w  is  against  it,  and  to  avoid  conflict  with  the  spirit  of  the 
act,  the  general  terms  of  the  proviso  must  be  confined  to  the  narrower  limits 
of  the  specific  terms  which  precede  It.  Even  without  the  aid  of  the  technical 
rules  of  interpretation  upon  which  we  can  rely  in  this  case,  the  Supreme  Court, 
to  reach  a  sensible  construction,  has  frequently  limited  the  application  of  terms 
whicli  in  their  literal  significance  would  be  too  sweeping.  {United  States  v. 
Jurby,  7  Wall.  482,  480;  Atkins  v.  Disintegrating  Co.,  18  Wall.  272,  302;  Church 
of  the  Holy  Trinity  v.  United  States,  143  U.  S.  457,  459-462,  472;  Lau  Oto  Bew 
V.  United  States,  144  U.  S.  47,  50.)  It  is  a  sound  principle  of  construction  and 
of  common  sense  that  a  statute  should  be  interpreted  ut  res  magis  valeat  quam 
pereat. 

3.  I  am,  therefore,  of  opinion  that  the  words  "  any  other  person  in  the  United 
States  "  should  be  interpreted  as  equivalent  to  "  any  other  like  person  in  the 
United  States";  that  is,  any  other  person  "In  the  public  service,"  or  (and  I 
regard  this  as  a  mere  paraphrase)  any  other  person  "in  the  prosecution  of 
work  for  the  Government." 


PAY  AND  ALLOWANCES:  Officer  Travelinsr  in  Mileasre  Status;  A.  R.  11281. 

Paragraph  11281,  Army  Regulations,  provides  that  an  officer  traveling  in  a 
mileage  status  may  be  furnished  parlor  or  sleeping  car  accommodations.  This 
can  not  legally  be  done.  It  is  provided  by  the  act  of  June  12,  1906  (34  Stat. 
240,  240),  that  officers  traveling  under  conii>etent  orders  shall  receive  7  cents 
per  mile,  and  no  more;  and  that  where  transportation  requests  are  furnished 
for  the  Journey,  they  shall  not  include  sleeping  and  parlor  accommodations. 
(Ops.  J.  A.  G.  531.2,  Aug.  16,  1918.) 

245.6. 

War  Department,  J.  A.  G.  C,  November  30,  1918.--To  the  Cliief  of  Staff. 

1.  The  Comptroller  of  the  Treasury  having  requested  information  of  the  Sec- 
retary of  War  as  to  the  authority  of  law  under  which  Army  Regulations  11281, 
was  issued,  which  provides  for  the  issuance  of  parlor  and  sleeping  car  accom- 
modations to  officers  traveling  in  a  mileage  status,  you  desire  the  views  of  this 
offic^jis  to  the  legality  of  that  paragraph. 

2.  The  views  of  this  office  on  the  question  of  the  legality  of  Issuing  transpor- 
tation to  officers  covering  parlor  and  sleeping  car  accommodations  were  com- 
municated to  The  Adjutant  General  under  date  of  August  16, 1918  (Ops.  J.  A.  G. 
531.2),  prior  to  the  issuance  of  the  regulation,  as  follows: 

"  This  can  not  legally  be  done,  for  the  reason  that  the  statute  covering  the 
payment  of  mileage  to  officers  prohibits  it.  The  act  of  June  12,  1906  (34  Stat. 
240,  246),  provides  that  officers  traveling  under  competent  orders  shall  be  paid 
7  cents  per  mile  and  no  more,  and  further  provides  that  *  officers  who  so  desire 
may,  upon  application  to  the  Quartermaster's  Department,  be  furnished  under 
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their  orders  transportation  requests  for  the  entire  journey  by  land,  exclusive  of 
sleeping  and  parlor  car  accommodations.*  ** 
The  question  submitted  is  answered  accordingly. 


PRISONERS  OF  WAR:  Employment. 

Prisoners  of  war  taken  by  the  expeditionary  forces  in  Siberia  can  not  be 
employed  in  unloading  munitions  of  war  and  other  destructive  supplies  and 
ordnance. 

383.6. 

N0\'EMBEB  30,  1918. 
From :  The  Office  of  the  Judge  Advocate  General. 
To :  The  judge  advocate,  American  Expeditionary  Forces,  Siberia. 
Subject :  Opinion  on  employment  of  war  prisoners. 

1.  Your  memorandum  for  the  Chief  of  Staff,  American  Expeditionary  Forces, 
Siberia,  dated  Vladivostolj,  October  31,  1918,  deals  with  a  question  which  has 
heretofore  caused  us  much  thought  in  this  office.  Last  spring,  when  the  regnila- 
tions  for  the  employment  of  prisoners  of  w^ar  were  being  drafted,  again  in  early 
September,  and  again  in  October,  various  aspects  of  this  question  were  pre- 
sented to  us. 

2.  Inclosed  is  a  copy  of  an  opinion  rendered  by  the  Acting  Judge  Advocate 
General,  September  9,  1918,  In  the  form  of  a  memorandum  for  the  Chief 
of  Staff  on  the  subject  of  employment  of  prisoners  of  war  on  wortc  at  camps  in 
this  countiy.  The  memorandum  calling  for  this  opinion  was  accompanied  by  a 
manuscript  note  stating  that  Gen.  March  regarded  the  question  as  a  very  deli- 
cate one. 

3.  You  will  note  that,  while  adopting  the  view  that  prisoners  of  war  could 
be  employed  in  unloading  coal  and  similar  supplies,  we  adyised  against  their 
employment  in  unloading  ammunition,  arms,  or  similar  ordnance.  If  it  is  not 
r>ermissible  to  use  war  prisoners  for  unloading  ordance  in  the  United  States, 
a  fortior,  it  is  not  permissible  In  Siberia. 

4.  For  the  sake  of  consistency,  therefore,  your  opinion  of  October  31  should  bo 
supplemented  to  a  memorandum  modifying  paragraph  7(b)  thereof,  which  con- 
tains the  phrase,  "  irrespective  of  whether  the  cargo  contains  munitions  of  war 
and  other  destructive  war  supplies  or  ordnance." 

5.  In  all  other  respects,  your  opinion  is  regarded  here  as  a  sound  and  ade- 
quate discus.sion  of  the  subject. 

6.  If  the  operations  in  Siberia  were  more  closely  connected  with  operations 
against  Germany  and  Austria,  the  question  concerning  unloading  subsistence 
supplies  would  be  a  very  difficult  one.  We  note  that  you  do  not  rely  upon  an 
argument  which  might  well  be  made,  that,  as  the  United  States  is  not  at  war 
with  Russia  and  the  Bolshevlkl  are  not  allies  of  Germany  and  Austria,  opera- 
tlpns  by  our  Siberian  expedition  are  not  operations  of  war  against  the  native 
countries  of  the  prisoners  in  question.  Since  the  conclusion  of  armistices  with 
Austria  and  Germany,  such  a  contention  would  be  especially  plausible.  We  agree 
with  you,  however,  in  rejecting  tills  line  of  reasoning  In  favor  of  tlie  argument 
that  the  physical  or  geographical  distance  of  the  work  from  the  actual  fighting 
front  is  one  of  the  chief  considerations  in  testing  the  legality  of  prisoners*  work, 
under  those  provisions  of  international  law  which  forbid  employing  war  pris- 
oners in  work  having  "  direct  connection  with  the  operations  of  the  war." 

7.  We  attach  more  importance  than  you  to  the  distinction  between  subsistence 
supplies  and  ordnance.  International  law,  we  think,  requires  us  to  draw  the 
line  somewhere  between  different  kinds  of  work  at  supply  bases,  as  w*ell  as  work 
in  the  zone  of  operations.  The  books  state  the  rule,  not  in  terms  of  geograph- 
ical zones,  but  in  terms  of  connection  between  the  work  and  the  military  opera- 
tions. Having  this  point  in  mind,  It  Is  the  opinion  of  this  office  that  your  com- 
manding general  should  be  advised  not  to  employ  his  war  prisoners  in  unload- 
ing munitions  of  war  and  other  destructive  war  supplies  and  ordnance. 


DECEASED  SOLDIER:  Burial  Expense  of  Soldier  Dying  while  A^seit 
without  Leave. 

A  soldier  absent  without  leave,  became  ill  and  died  while  away  from  his 
home.    The  burial  expenses  provided  by  Regulations  should  be  paid  from  public 
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funds.  With  respect  to  the  shipment  home  and  burial  of  the  remains  of  a 
deceased  soldier  at  public  expense,  the  sundry  civil  appropriation  act  (40  Stat. 
(534,  656)  refers  to  "enlisted  men  in  active  service,"  and  section  301,  war  risk 
Insurance  act  (40  Stat  398,  405)  refers  to  death  occurring  "before  discharge 
or  resignation  from  the  service."  The  term  "  active  service "  denotes  the 
active  status  as  distinguished  from  the  reserve  status  or  retired  status;  and 
a  soldier  absent  without  leave,  but  not  a  deserter,  is  within  Its  meaning. 

293.3. 

War  Department,  J.  A.  G.  O.,  December  2,  1918.— To  The  Adjutant  General. 

1.  I  deem  it  proper  to  reply  through  The  Adjutant  General's  Office  to  the 
attached  request  of  the  camp  judge  advocate  at  Camp  Devens,  Mass.,  for  the 
opinion  of  this  office  on  the  question  whether,  in  the  case  of  an  enlisted  man 
who  dies  while  absent  without  leave  from  his  station,  tliere  is  authority  for 
the  disposition  of  the  remains  at  public  expense. 

2.  The  camp  judge  advocate  refers  to  the  case  of  a  private  who  had  been 
absent  without  leave  for  a  few  days,  having  overstayed  his  furlough,  and  who 
while  so  absent  became  ill  and  died  but  not  at  his  home.  He  states  that  the 
company  commander  was  notified  of  the  soldier's  death  by  the  latter's  family 
and  was  requested  to  forward  bis  body  home,  which  it  appears  was  done  at 
Government  expense,  and  he  suggests  that  there  remains  the  matter  of  ac- 
counting "as  to  whether  a  disbursement  should  be  paid  from  the  appropriation 
for  *  Disposition  of  officers,  soldiers,*  etc.,  or  whether  it  should  be  paid  under 
the  provision  of  paragraph  2,  section  301,"  war  risk  insurance  act  (40  Stat. 
398,  405). 

3.  The  appropriation  contained  In  the  sundry  civil  appropriation  act,  July  1, 
1918  (40  Stat.  634,  656),  for  the  disposition  of  the  remains  of  officers,  soldiers, 
and  so  forth,  is  authority  for  the  burial  or  shipment  home  of  the  remains  of 
"  enlisted  men  in  active  service " ;  and  the  war  risk  insurance  act  provides, 
with  reference  to  the  death  of  an  enlisted  man  resulting  from  personal  in- 
juries sustained  or  disease  contracted  in  the  line  of  duty  that  "  If  the  death 
occurs  before  discharge  or  resignation  from  service,  the  United  States  shall 
pay  for  burial  expenses  and  the  return  of  the  body  to  his  home,  a  sum  not  to 
exceed  $100,  as  may  be  fixed  by  regulations."  It  has  been  held  by  the  Secretai*y 
of  the  Treasury  that  the  latter  provision  supplements  the  provision  for  the  like 
pun)ose  under  the  jurisdiction  of  the  War  Department.  I  think  the  test  for 
the  expenditure  under  either  statute  is  the  same;  if  no  expenditure  can  be 
made  from  the  appropriation  under  the  War  Department  in  the  case' of  a  sol- 
dier who  dies  while  absent  without  leave,  neither  would  there  be  authority  for 
making  such  expenditure  under  the  war  risk  insurance  act,  supra,  and  vice 
versa.  The  limitation  In  the  former  statute  is  that  it  applies  to  the  remains  of 
enlisted  men  in  active  service.  A  soldier  absent  without  leave,  but  not  a  de- 
serter, may,  in  the  opinion  of  this  office,  be  In  active  service  within  the  purview 
of  tills  statute,  the  term  "  in  active  service "  denoting  the  active  status  as 
distlngulslied  from  the  reserve  status  or  retired  status  of  officers  or  enlisted 
men.  In  former  years  in  similar  appropriations  the  corresponding  languaa:e 
has  been  "  on  the  active  list."  It  Is  the  view  of  this  office  therefore  that  the 
burial  expenses  in  such  cases  are  payable  from  public  funds.  It  would  be 
different  in  a  case  of  desertion. 


DISCHARGE:  Erroneons  Designation  of  Branch  of  Serriee;  Effeet 

An  efficiency  board  found  a  captain.  Coast  Artillery  CJorps,  to  be  incompetent, 
but  recommended  that  he  be  continued  In  the  service  as  a  first  lieutenant. 
Quartermaster  Corps.  Thereafter,  on  October  25,  1918,  he  was  appointed  a 
captain  in  the  Quartermaster  Corps.  On  November  20,  1918,  by  direction  of  the 
President,  he  was  honorably  discharged  from  the  service,  under  section  9,  act 
of  May  18,  1917  (40  Stat.  76,  82).  The  discharge  described  him  as  "Captain, 
C.  A."  The  order  of  discharge  may  have  been  issued  under  a  mistake  of  fact, 
but  it  is  not  limited.  It  clearly  discharges  him  from  the  service  and  not  merely 
from  the  Coast  Artillery  Corps. 

2110.801. 

War  Department,  J.  A.  G.  O.,  December  2,  1918— To  The  Adjutant  General. 
1,  Inquiry  is  made  as  to  the  status  of  D.     He  was  mustered  in  as  a  first 
lieutenant.  Coast  Artillery,  National  Guard,  August  5,  1917,  was  promoted  to 
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captain,  Coast  Artillery,  National  Guard,  November  27,  1917,  and  was  later 
ordered  before  several  eflSclency  boards,  the  last  one  of  which  on  October  27, 
191S,  found  that  he  did  not  posi$ess  the  qua lilicat ions,  capacity,  or  efficiency  Jus- 
tifying his  retention  as  an  officer  in  the  Coast  Artillery,  but  that  he  did  possess 
the  qualifications,  capacity,  and  efficiency  to  be  commissioned  a  first  lleutenaat 
in  the  Quartermaster  Corps,  and  recommended  that  he  be  continued  in  the 
service  as  first  lieutenant,  Quartermaster  Corps.  On  September  12,  1918,  he 
applied  for  transfer  to  tlie  Quartermaster  Corps,  which  transfer  was  requestecl 
by  the  Acting  Quartermaster  General  on  October  21,  1918.  On  October  25,  1918, 
he  was  appointed  captain.  Quartermaster  Corps,  United  States  Army,  and 
dii*ected  to  wire  his  acceptance,  which  he  did.  Under  date  of  November  20, 
1918,  by  direction  of  the  President,  he  was  honorably  discharged  from  the 
service  under  the  provisions  of  section  9,  act  of  May  18,  1917  (40  StaL  76,  82). 
2.  The  papers  In  reference  show  clearly  that  the  Secretary  of  War  had  before 
him  the  findings  and  recommendation  of  the  last  efficiency'  board  at  the  time 
the  oi'der  was  made  by  direction  of  the  President  honorably  discharging  Capt. 
D..from  the  service.  It  does  not  appear  clearly  that  the  discharge  was  made 
with  the  fact  in  mind  that  Capt  D.  had  been  recommissloned  in  the  Quarter- 
master Corps,  for  the  direction  designates  Capt.  D.  as  "  Capt.  Harry  L.  D.,  C- 
A."  The  discharge,  however,  is  not  merely  from  the  commission  of  captain. 
Coast  Artillery,  but  from  the  service;  and  in  view  of  tills  fact,  the  mere  de- 
scription of  him  as  a  captain  of  Coast  Artillery  is  not  sufficient  to  limit  the 
dls^rharge  so  as  to  make  It  effect  only  the  commission  in  the  Coast  Artillery. 


CIYIL  AUTHORITIES:  Surrender  of  Soldiers  to  Clrll  Aatkorities;  Effeet 
of  Armistice. 

Notwithstanding  the  present  armistice  between  the  belligerents,  the  war  will 
not  be  formally  terminated  until  the  signing  of  a  treaty  of  peace.  Under  the 
seventy-fourth  article  of  war,  the  delivery  or  nondelivery  of  persons  in  the 
military  service  to  the  civil  authorities  for  prosecution  for  civil  offenses  is 
still  a  matter  of  policy.  That  policy  wtfs  announced  In  the  circular  letter  of 
The  Adjutant  General  of  December  3,  1917,  to  commanding  generals  of  depart- 
ments and  divisions. 

014.13. 

War  Department,  J.  A.  G.  O.,  December  3,  1918— To  The  Adjutant  General. 

1.  There  Is  referred  to  this  ottice  for  remark  a  letter  addressed  to  Senator 
Culberson  by  Mr.  W.  B.  Harrison,  Fort  Worth,  Tex.,  under  date  of  November 
21,  1918,  which  in  effect  charges  Y.,  Company  A,  One  hundred  and  eleventh 
Engineers,  with  the  offense  of  seduction  and  solicits  ittformation  as  to 
whether  this  soldier  is  still  living,  and  if  so  whether,  upon  return  of  his 
organization  to  the  United  States  for  demobilization,  he  may  be  placed  under 
arrest  and  turned  over  to  the  civil  autlioritles. 

2.  In  cari-ying  out  the  provisions  of  Article  of  War  74  as  applicable  in  times 
of  war,  the  policy  of  the  War  Department  has  been  to  decline  to  turn  over  to 
the  civil  authorities  for  trial  soldiers  charged  with  seduction  or  social  offenses 
of  a  kindred  nature,  unless  the  case  is  one  of  unusual  seriousness  and  presents 
features  which  serve  to  aggravate  the  character  of  the  offense.  In  accordance 
with  that  policy,  It  Is  recommended  that  the  writer  be  advised  that  the  War 
Department  must  decline  In  this  case  to  turn  over  the  soldier  to  the  civil  author- 
ities. If  practicable,  however,  It  Is  suggested  that  the  latter  may  properly  be 
advised  of  the  place  and  date  of  this  soldier's  separation  from  the  service  in 
order  that  steps  may  be  taken  to  apprehend  him,  if  so  desired. 


DISCHARGE:  Enlisted  Man  Appointed  Warrant  Officer  in  Array  Mine 
Planter  Serrlce. 

Under  the  Army  appropriation  act,  July  9,  1918  (40  Stat.  845,  881),  en- 
listed men  may  be  appointed  warrant  officers  in  the  Army  Mine  Planter  Serv- 
ice by  the  Secretary  of  War.  The  acceptance  by  an  enlisted  man  of  an  ai>- 
pointment  as  warrant  officer  automatically  discharges  him  from  his  enlisted 
status. 


"-) 
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322.011* 

Wnr  Department,  J.  A.  G.  O., .  December  3,  lOlS.—To  the  Office  Judge  Ad- 
vocate, Fort  Monroe,  Va. 

1.  Certain  enlisted  men,  who  liad  not  been  formally  discharged  from  their 
current  enlistment,  were  appointed  warrant  officers  In  the  Army  Mine  Planter 
Service  by  tlie  Secretary  of  War.  The  opinion  of  this  office  is  desired  on  the 
question  of  the  legality  of  such  appointments. 

2.  The  Army  Mine  Planter  Ser\'i<»e  was  established  by  chapter  9,  Army  ap- 
propriation act  of  July  9,  1918  (40  Stat.  845.  881),  which  provides  "that  here- 
after there  shall  be  in  the  Coast  Artillery  Corps  of  the  Regular  Army  a  service  to 
be  known  as  the  Army  Mine  Planter  Service,  which  shall  consist,  for  each  mine 
planter  In  the  service  of  the  United  States,  of  one  master,  one  first  mate,  one  sec- 
ond mate,  one  chief  engineer,  and  one  assistant  engineer,  who  shall  be  warrant 
officers  appointed  by  and  holding  their  offices  at  the  discretion  of  the  Secretary 
of  War."  There  is  no  restriction  placed  on  the  Secretary  of  War,  either  as  to 
age,  enlistment,  or  otherwise,  of  the  warrant  officers  whom  he  is  authorlxeil 
by  this  act  to  appoint.  Warrant  officers  were  unknown  in  the  Army  prior  to 
this  act.  Their  offices  are  analogous  to  those  of  warrant  officei's  In  the  Navy. 
By  Revised  Statutes,  section  1409,  an  enlisted  man  of  the  Navy  who  is  ap- 
pointed a  warrant  officer  therein  is  not  discharged  from  his  enlistment.  There 
is  no  such  provision  respecting  the  Army,  and,  in  the  view  of  this  office,  the 
acceptance  by  an  enlisted  man  of  an  appointment  as  a  warrant  officer  in  the 
Army  Mine  Planter  Service  of  the  Regular  Army  serves  automatically  to  dis- 
charge him  from  his  enlistment.  Under  the  said  Army  appropriation  act  of 
July  0,  1918,  supra,  enlisted  men  may  be  appointed  by  the  Secretary  of  War 
warrant  officers  in  the  Army  Mine  Planter  Service,  and  they  are,  when  so  ap- 
I)olnted,  thereby  discharged  from  their  enlisted  status. 


PAT  AND  ALLOWANCES:  OTerpayment  by  Army;  Cbeckage  Against  Pay  as 
Sailor. 

The  pay  of  an  enlisted  man  in  the  Navy  may  be  stopped  tcf  reimburse  the 
Oovernuient  for  overpayment  made  to  him  while  he  was  serving  a  previous 
enlistment  in  the  Army.  (Dig.  Ops.  J.  A.  G.  1917  p.  401.)  The  Secretary  of 
the  Navy  should  be  requested  to  Issue  the  necessary  instructions. 

242.3. 

War  I>epartment,  J.  A.  G.  O.,  December  3,  1918.--To  The  Adjutant  General. 

1.  The  question  is  whether  in  the  case  of  a  former  enlisted  man  of  the  Army, 
C,  who  is  now  serving  in  the  Navy  and  who  is  indebted  to  the  United  States 
$50,  due  to  failure  to  make  deduction  from  his  Army  pay  to  cover  allotments 
paid  to  hiS/  wife,  there  can  be  deducted  from  his  present  pay  as  an  enliste<l 
man  in  the  Navy  the  amount  of  such  overpayment,  or  whether  this  amount 
should  be  coUectetl  from  the  oflicer  of  the  Army  responsible  for  the  over- 
payment. The  commanding  officer  at  the  Naval  Training  Camp,  Pelham  Bay 
Park,  N.  Y.,  has  reported  that  he  knows  of  "  no  regulation  which  would  permit 
the  diecklng  of  this  man's  account  in  order  to  refund  money  overpaid  while 
this  man  was  in  the  Army." 

2.  This  office  has  heretofore  taken  the  view  that  no  regulation  was  necessary 
In  such  cases  in  order  to  enable  the  United  States  to  collect  an  indebteflness 
due  it.  Attention  is  invited  to  the  opinion  of  this  office  In  an  analogous  case, 
reported  in  Dig.  Ops.  J.  A.  G.  1917,  p.  461,  as  follows : 

"A  deserter  from  the  United  States  Army  enlisted  in  the  Marine  Corps  at 
Boston,  Ma&s.,  and  was  transferreil  to  Norfolk,  Va.  Upon  his  arrival  at  Nor-, 
folk  he  was  recognized  as  a  deserter  and  turned  over  to  the  military  authori- 
ties. The  Marine  Corps  incurred  an  expense  of  $10.10  in  connection  with  the 
fraudulent  enlistment,  and  request  was  made  that  this  amount  be  entered  as  a 
stoppage  against  the  soldier's  pay. 

"  Held,  That  In  the  absence  of  restrictive  legislation  the  Secretary  of  War 
has  the  power  to  direct  the  stoppage  of  a  soldier's  pay  to  satisfy  an  indebted- 
ness to  the  United  States,  although  the  indebtedness  may  have  been  incurred 
in  another  department  of  the  Government" 

3.  It  is  recommended  that  these  papers  be  transmitted  to  the  Secretary  of 
the  Navy  with  request  that  necessary  instructions  be  issued  to  secure  the 
collection  from  the  pay  of  C,  as  an  enlisted  man  of  the  Navy,  the  amount  ha 
is  in  arrears  to  the  United  States,  as  indicated. 
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WAR  BISK  IKSi RANGE:  Continnance  After  Disability  Discliarge. 

By  payment  of  the  premiums  when  due  or  within  the  days  of  grace,  a  soldier 
may  continue  war-risk  insurance  in  force  after  he  is  discharged  for  physical 
disability. 

004.612. 

War  Department,  J.  A.  G.  O.,  December  3, 1918. — To  the  war-risk  Judge  advo- 
cate. 

1.  The  foregoing  communication  presents  the  question  w^hether  insurance 
granted  under  art.  IV,  war-risk  insurance  act  (40  Stat.  398,  409)  may  be 
reinstated  where  the  insured  is  discharged  for  physical  disability  and  there- 
after permits  his  insurance  to  lapse  for  nonpayment  of  premiums,  even  though 
at  the  time  of  application  for  reinstatement  he  is  able  to  show  by  reputable 
physicians  that  he  has  recovercHl  from  siich  disability  and  is  in  sound  health  and 
insurable. 

2.  Subdivision  2,  T.  D.  32,  W.  R.,  provides  that  "  If  the  insurance  has  lapsed 
for  nonpayment  of  premiums  after  the  insured  has  left  the  active  military  or 
naval  service  for  reasons  other  than  *  *  *  physical  disability,"  such 
insurance  may  be  reinstated  on  certain  conditiona  It  is  true  that  this  pro- 
vision does  not  specifically  prohibit  the  reinstatement  of  insurance  where  the 
insured  has  been  discharged  for  disability  and  has  permitted  the  Insurance  to 
lapse  for  nonpayment  of  premiums;  but  it  is  plain  that  T.  D.  32,  W.  R.,  does 
not  authorize  reinstatement.  If.  therefore,  the  insurance  is  relnstatable  it 
must  be  under  some  authority  other  than  T.  D.  32,  W.  R.  Attention  is  called 
In  this  respect  to  Bulletin  No.  1,  Bureau  of  War  Risk  Insurance,  which  provides 
that  insurance  which  has  lapsed  for  nonpayment  "  may  be  reinstated  within  six 
mouths  upon  compliance  with  the  terms  and  conditions  specified  in  the  regula- 
tions of  the  bureau."  No  regulations  other  than  T.  D.  32,  W.  R.,  have  been 
Issued. 

In  order  that  the  insured  may  preserve  whatever  rights  he  may  have  and  in 
order  that  the  matter  may  be  presented  directly  to  the  Bureau  of  War  Risk 
Insurance  for  determination,  it  is  suggested  that  if  he  so  desires  he  should  make 
application  for  reinstatement  and  in  such  application  should  follow  the  pro- 
ceilurc  set  forth  in  T.  D.  32,  W.  R. 

3.  The  papers  attached  to  the  foregoing  communication  raise  a  question  not 
adverted  to  in  the  communication  itself,  namely,  whether  after  the  discharge 
of  the  insured  for  physical  disability  his  insurance  may  thereafter  be  kept  In 
force  by  continuing  to  pay  the  premiums.  This  question  Is  answered  in  the 
aflirmativc.  In  order,  however,  to  keep  the  Insurance  In  force,  the  premiums 
must  be  paid  promptly  when  due  or  within  the  days  of  grace.  It  is  not  ma- 
terial in  such  cases  that  the  in.sured  was  discharged  for  disability;  but  If  he 
permits  the  insurance  to  lapse  and  then  seeks  reinstatement  the  question  of 
discharge  for  disability  becomes  material  as  indicated  in  paragraphs  1  and  2 
above. 

ALIEN  ENEMY:  Wrongfnl  Induction;  Military  Law. 

At  the  time  of  the  commission  of  a  military  offense,  a  soldier  was  an  aliei 
enemy  and  entitled  to  a  discharge  from  the  Army.  This  fact  did  not  authorize 
his  release  from  Imprisonment  after  he  had  been  duly  convicted  by  a  court- 
martial.  Although  the  induction  of  the  man  into  military  service  may  have 
been  erroneous,  he  was  subject  to  the  Articles  of  War  until  discharged. 

014.311.  December  4,  1918. 

[Memorandum  for  the  Third  Assistant  Secretary  of  War.] 

Subject:  B.,  alleged  Hungarian,  sentenced  by  court-martial. 

1.  A  memorandum  has  been  called  for  upon  the  Secretary  of  State's  note  of 
November  27  transmitting  for  the  consideration  and  action  of  the  Secretary  of 
War,  copy  of  a  communication  from  the  Swedish  Minister,  in  charge  of  Austro- 
Hungarian  Interests  in  the  United  States,  which  requests  that  a  court-martial 
sentence  condemning  one  B.  to  five  years'  hard  labor  at  Fort  Leavenworth  be 
recalled,  and  that  B.  be  released  from  the  penitentiary.    I  inclose  an  official 
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copy  of  General  Court-Martlal  Order  No.  23,  Headquarters,  Eighty-sixth  Divi- 
sion, National  Army,  Camp  Grant,  111.,  February  5,  1918,  which  was  on  file  in 
this  office  and  which  shows  the  sentence  in  question. 

2.  The  Swedish  Minister  states  that  B.  is  a  Hungarian  citizen,  bom  November 
28,  1890,  In  Podhragy,  Hungary,  was  sentenced  under  Articles  of  War  64  for 
disobeying  on  December  18,  1917,  the  commands  of  his  superior  officer.  The 
sole  ground  suggested  by  the  Swedish  Minister  for  his  request  is  that,  since 
the  selective-draft  act  (40  Stat.  76),  bases  the  draft  upon  liability  of  all  "male 
citizens  or  male  persons  not  alien  enemies  who  have  declared  their  intention 
to  become  citizens,"  and  since  war  between  the  United  States  find  Austria- 
Hungary  was  declared  on  December  7,  1917,  B.  was  not  liable  to  draft  into  the 
United  States  military  service.  The  Swedish  Minister  goes  on  to  say,  "  conse- 
quently, he  could  not  have  violated  the  aforequoted  article  of  war,  as  he  was 
not  actually  in  the  United  States  military  service.  His  retention  in  the  said 
service  appears  to  be  contrary  to  the  selective-draft  act." 

3.  The  dogmatic  assertion  that  B.  "was  not  actually  in  the  United  States 
military  service"  is  evidently  an  inadvertence.  What  the  Swedish  Minister 
doubtless  means  Is  that,  although  B.  was  actually  on  dc  facto  in  the  service,  he 
was  not  in  the  service  de  jure.  The  reasoning  that,  if  B.  was  not  liable  to 
draft,  his  retention  in  the  service  was  contrary  to  the  selective-draft  act,  supra, 
and  •* consequently  he  could  not  have  violated"  the  Articles  of  War,  involves 
more  than  one  nonsequiter.  The  selective-draft  act,  as  interpreted  by  our 
courts  and  administrative  authorities,  does  not  preclude  temporary  retention 
in  the  service  of  a  man  erroneously  inducted;  nor  does  It  operate  to  exempt 
from  the  Articles  of  War  persons  erroneously  retained  in  the  service.  The 
Interpretation  and  administration  of  our  laws  is  a  matter  for  our  own  courts 
and  administrative  authorities,  which  the  Swedish  Minister  can  not  properly 
call  In  question  unless  he  can  show  that  the  law,  as  interpreted  or  administered, 
conflicts  with  international  law  or  some  international  obligation. 

4.  Moreover,  the  premises  of  the  Swedish  Minister's  contention  are  unsup- 
jwrted  by  any  showing  of  facts.  He  does  not  show  that  B.  was  compulsorily 
drafted  or  that,  if  drafted,  he  was  an  alien  enemy  at  the  time.  For  all  that 
appears  from  the  facts  stated  in  the  communication,  B.  may  have  enlisted 
voluntarily,  or  may  have  waived  exemption  under  the  draft  regulations,  or 
may  have  been  inducted  as  a  resident  declarant  prior  to  December  7,  1917,  the 
date  on  which  Hungarians  first  became  "alien  enemies." 

.5.  The  court-martial  record,  which  is  on  file  in  this  office,  C.  M.  110129,  shows 
by  B.'s  own  testimony  that  he  was  a  declarant  and  that  he  was  In  the  service 
as  far  back  as  October,  1917.  It  does  not  show  just  how  or  when  he  entered 
the  service ;  but  It  does  negative  the  idea  that  he  was  drafted  after  he  became 
an  alien  enemy.  It  shows  that  he  was  actually  in  the  service  prior  to  Decem- 
ber 7,  1917,  and  was  actually  a  member  of  the  Remount  Depot,  Quartermaster's 
Corps,  at  Camp  Grant,  111.,  on  December  18,  1917,  when  he  persistently  and 
stubbornly  refused  to  obey  an  order  to  put  on  a  uniform  and  similar  orders, 
which  were  given  to  him,  both  in  English  and  through  an  interpreter  in  his 
native  language,  and  which  were  explained  to  him  most  considerately  and 
repeate<l  with  fair  warning  of  the  consequences  of  disobedience. 

J.  From  the  testimony,  it  seems  probable  that  B.'s  chief  motive  in  refusing 
to  put  on  a  uniform  was  a  fear  that,  if  he  acquiesced  in  openly  assuming  the 
status  of  an  American  soldier,  he  would  be  prevented  from  going  back  to 
Au.strla  after  the  war  to  help  his  father  and  mother  with  their  farm  in  that 
country.  So  far  as  appears,  however,  he  did  not  make  any,  application  for 
discharge  through  appropriate  channels  prior  to  the  time  when  he  committed 
his  offen.se ;  although  he  testified  that  some  papers  which  he  calls  "  exemption 
papers"  were  taken  from  him  in  October  by  some  officer,  whom  he  can  not 
identify,  and  he  seems  to  have  been  hoping  to  hear  from  Washington  concerning 
these  papers. 

7.  In  my  opinion,  B.  was  liable  to  be  drafted  into  the  United  States  military 
service  prior  to  December  7,  1917,  was  actually  and  legally  in  the  service  on 
December  18, 1917,  did  violate  Articles  of  War  64  on  that  date,  and  was  legally, 
I»roporly,  and  fairly  tried  and  sentenced.  The  fact  that  he  was  an  alien  enemy, 
on  the  date  when  he  committed  the  insubordination,  can  not  be  regarded  as 
a  jus^tificatlon  for  his  offense.  Although  an  alien  enemy,  he  was  a  soldier  in 
our  Army  and  was  bound  by  all  our  military  laws.  Our  laws,  in  holding  him 
so  bound,  do  not  violate  international  law,  because  the  doctrine  of  international 
law,  that  an  alien  shall  not  be  forced  to  fight  against  his  own  country,  is 
sufficiently  complied  with  when  our  municipal  law  provides  for  granting  the 
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alien  enemy  a  discharge  upon  an  application  made  in  regular  course.  Tbe 
orders  outstanding  at  the  time  of  B.*s  offense  provided  a  regular  course  for 
the  discharge  of  Austro-Hungarian  alien  enemies ;  and,  prior  to  his  obtaining 
discharge  in  such  due  course,  neither  our  laws  nor  International  law  Justified 
his  attempt,  of  his  own  motion,  to  divest  himself  of  the  status  of  a  soldier  ia 
our  Army. 

8.  In  my  opinion,  therefore,  the  points  made  by  the  Swedlsli  Minister  furnish 
no  ground  for  taking  any  action  whatsoever  in  this  case. 

9.  The  peculiar  hardship  of  B.*s  position  at  the  time  of  his  offense,  the  indi- 
cations that  he  was  embarrassed  by  the  loss  of  some  papers,  and  the  probability 
that  his  motive  was  partly  an  altruistic  desire  to  remain  qualified  for  helping 
his  father  and  mother,  furnish  grounds  for  exercising  clemency.  I  think  it 
important,  however,  that  this  prisoner  should  not  now  be  released  upon  a 
request  based  upon  the  contention  that  he  has  been  unlawfully  drafted  and 
therefore  unlawfully  imprisoned.  Such  action  might  be  misconstrued  by  other 
nations ;  and>  dictates  of  Justice,  as  well  as  of  policy,  forbid  the  establishment 
of  an  unsound  and  troublesome  precedent. 

10.  I  recommend  that  the  Swedish  Minister  be  advised  that  the  sentence  wrill 
not  be  recalled,  for  the  reasons  above  explained;  but  I  further  recommend 
that,  aftejr  B.  shall  have  served  a  further  period  of  six  months  of  his  sentence, 
the  balance  thereof  be  remitted,  provided  his  conduct  shall  have  been  good 
while  in  confinement. 


APPROPRIATIONS:  Salary  of  Business  Administration  Expert. 

The  employment  of  an  expert  In  business  administration  for  the  purpose 
of  effecting  a  new  plan  for  the  coordination  of  tlie  clerical  work  of  the  Division 
of  Purchase,  Storage,  and  Traffic,  Is  unauthorized.  His  salary  can  not  he  paid 
from  the  appropriation  "  Storage  and  Shipping  Facilities  "  in  the  act  of  July  9, 
1918  (40  Stat.  845,  860).  The  act  of  April  6,  1914  (38  Stat.  312,  335), 
prohibits  the  use  of  any  appropriation  for  payment  of  the  salary  of  exi>erts 
employed  to  change  old  methods  or  inaugurate  new  ones,  unless  specifically 
authorized  by  the  appropriation  act  under  which  payment  Is  to  be  made.  This 
prohibition  applies  to  the  act  of  July  9,  1918. 

230.04. 

War  Department,  J.  A.  G.  O.,  December  4,  1918. — ^To  the  assistant  and  chief 
clerk. 

1.  The  question  presented  by  the  third  indorsement  is  whether  the  department. 
In  view  of  section  5,  act  of  April  6, 1914  (38  Stat.  312, 335),  can  approve  the  tempo- 
rary employment  by  the  Director  of  Purchase,  Storage  and  Traffic  of  Mr.  Welty 
O.  Ramsburg  as  expert  In  business  administration  at  $275  per  month  for  the 
purix)se  of  performing  work  in  connection  with  the  consolidation  of  records  and 
files  in  the  office  of  the  Director  of  Purchase,  Storage  and  Traffic,  with  the  view 
of  Introducing  and  putting  into  efl!ect  a  new  plan  for  the  coordination  of  the 
clerical  work  of  the  division  so  as  to  reduce  the  enlisted  and  civilian  personnel 
made  necessary  by  the  present  conditions,  it  appearing  that  the  service  of  .such 
an  expert  is  highly  necessary  at  this  time,  and  that  the  salary  will  be  paid  from 
the  appropriation  "  Storage  and  Shipping  Facilities"  (40  Stat.  845.  800). 

2.  Section  5,  act  April  6.  1914,  supra,  is  as  follows: 

"That  no  part  of  any  money  appropriated  In  this  or  any  other  Act  shall  be 
used  for  compensation  or  payment  of  expenses  of  accounts  or  other  experts  in 
inaugurating  new  or  changing  old  methods  of  transacting  the  business  of  the 
T'nited  States  or  the  District  of  Columbia  unless  authority  for  employment  of 
such  .services  or  payment  of  such  expenses  is  stated  In  specific  terms  in  the  Act 
making  provision  therefor  and  the  rate  of  compensation  for  such  services  or  ex- 
penses is  specifically  fixed  therein,  or  be  used  for  compensation  of  or  expenses  for 
persons,  aiding  or  assisting  such  accountants  or  other  experts,  un1e.S9  the  rate 
of  compensation  of  or  expenses  for  such  assistants  is  fixed  by  officers  or  employees 
of  the  United  States  or  District  of  Columbia  having  authority  to  do  so,  and  sucli 
rates  of  compensation  or  expenses  so  fixed  shall  be  paid  only  to  the  person  so 
employed." 

The  appropriation  from  which  It  is  proposed  to  pay  Mr.  Ram.sburg's  salary  is 
contained  In  the  act  of  July  9, 1918  (40  Stat.  845,  8(50),  and  is  as  follows: 

"Storage  and  shipping  facilities:  For  inland  and  port  storage,  including  all 
necessary  buildings,  docks,  tracks,  handling,  and  other  facilities  for  Government 
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supplies,  including  rentals  and  purchase  of  land,  the  hire  of  employeeSi  and  for 
all  other  necessary  expenses,  $147,000,000." 

The  last  sentence  of  the  act  repeals  all  acts  or  parts  of  acts  Inconsistent  with 
the  provisions  of  said  act 

It  will  be  noted  that  the  act  first  quoted  precludes,  excepting  on  certain  con- 
ditions, the  employment  of  accountants  and  other  experts  in  inaugurating  new 
or  changing  old  methods  of  transacting  business  of  the  United  States.  The  ap- 
propriation in  question  provides  for  the  hire  of  employees,  and  the  words  "  and 
for  all  other  necessary  expenses  "  can  not  be  held  to  broaden  the  class  of  em- 
ployees contemplated  by  the  appropriation.  The  i-epealing  clause  In  the  appro- 
priation act.  supra,  repeals  only  such  acts  as  are  inconsistent  with  the  provisions 
of  .said  appropriation  act.  It  can  not  be  said  that  section  5  of  the  act  approved 
April  G,  ^914,  supra,  is  inconsistent  with  said  appropriation  act,  or  that  Congress 
had  in  mind  the  avoidance  of  the  restrictions  contained  in  said  act  of  April  6* 
1914. 

•8.  I  am,  therefore,  of  the  opinion  that  Mr.  Ramsburg*s  employment  **  as  ex- 
pert in  business  administration  "  is  not  authorized  by  the  language  of,  and  that 
his  salary  can  not  be  paid  from,  the  appropriation  **  Storage  and  Siiipping 
racilltles," 


DECEASED  SOLDIERS:  Purchase  of  Lands  for  Cemetery.  • 

The  appropriation  in  the  act  of  July  1,  1918  (40  Stat.  634,  656),  for  the  dls- 
'  position  of  the  remains  of  officers,  soldiers,  etc.,  can  not  be  used  for  the  pur- 
chase of  lands  for  cemetery  purposes.    Section  3736,  Revised  Statutes,  provides 
**  no  land  shall  be  purchased  on  account  of  the  United  States  except  under  a  law 
authorizing  such  purchase." 


156. 

War  Department,  J.  A.  G.  O.,  Decemlier  4,  1918. — ^To  The  Adjutant  General. 

1.  The  question  is  whetlier  there  is  authority  in  the  provision  in  the  sundry 
civil  appropriation  act  relating  to  the  disposition  of  remains  of  officers,  soldiers, 
civilians,  etc.  (40  Stat.  634,  6«">6),  or  in  any  other  legislation,  to  make  reim- 
bursement to  the  American  ambassador  at  Archangel,  Russia,  or  to  the  State 
Department,  of  the  sum  of  Us.  5,000  paid  by  the  American  ambassador  at 
Archangel  towards  the  acquirement  of  a  Joint  burial  ground,  and  the  main- 
tenance thereof,  in  which  to  bury  remains  of  soldiers  of  our  Army  and  of  the 
British  and  French  Armies. 

2.  The  American  ambassador  at  Archangel,  in  a  communication  to  the  Secre- 
tary of  State,  dated  September  25,  1918,  reported  that  a  lot  had  been  pur- 
chased in  the  Lutheran  Cemetery  at  that  place  to  be  known  as  the  Allied  burial 
ground,  to  be  used  for  the  interment  of  British,  French,  and  American  soldiers 
who  die  or  are  killed  in  Archangel  or  vicinity,  and  that  representatives  of  each 
of  the  Governments  contributed  Rs.  5,(X)0  for  the  purchase  and  upkeep  of  the 
ground.  He  states  that  immediate  action  was  necessary*,  and  in  submitting  his 
report  to  the  State  Department  for  approval  of  his  action,  he  suggested  that 
arrangements  may  he  made  with  the  War  Department  for  reimbursement  of 
the  Hs.  5,000,  and  the  State  Department  has  inquired  of  this  department  as  to 
the  nature  of  the  reply  which  should  be  made  to  the  ambassador*s  dispatch. 

3.  In  the  opinion  of  this  office  the  appropriation  for  the  disposition  of  re- 
mains of  officers,  soldiers,  etc.,  can  not  legally  he  used  for  the  purchase  of  lands 
for  cemetery  purposes,  because  of  the  prohibition  in  Revised  Statutes,  section 
3736: 

"  No  land  shall  be  purchased  on  account  of  the  United  States  except  under  a 
law  authorizing  such  purchase." 

Nor  does  there  appear  to  be  any  other  appropriation  under  the  Jurisdiction  of 
Uie  War  Department  available  for  the  purchase  of  the  burial  ground.  It  is 
suggested  that  the  appropriation  of  $50,000,000  expendable  In  the  discretion  of 
the  President  for  purposes  ar  aected  with  the  national  defense  (40  Stat  634, 
635),  may  be  drawn  upon  for  the  purchase  and  maintenance  of  the  cemetery,  if 
authorized  by  the  President.  That  appropriation  was  intended  to  be  used  for 
all  such  extraordinary  purposes  in  connection  with  the  national  defense  .ns 
were  not  otherwise  provided  for,  and  its  expendlttire  is  not  restricted  by  the 
statutes  and  regulations  which  apply  \o  other  appropriations. 
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FRAUD:  False  AffldaTits  to  Obtain  Positions  in  Quartermaster  Depot. 

In  order  to  show  eUgibllity  for  positions  in  a  quartermaster  depot,  certain 
persons  made  false  aflidavlts,  gave  false  names,  and  offered  draft  registration 
cards  of  relatives  and  friends.  Under  sec.  28,  Federal  Criminal  Code,  providing 
that  it  is  a  criminal  offense  to  make  a  false  affidavit  for  the  purpose  of  de- 
frauding the  Government,  such  persons  are  subject  to  Indictment  in  the  civil 
courts.  {United  States  v.  Johnson,  26  Appeals  D.  C.  136;  Palmer  v.  Colladay,  18 
Appeals  D.  C.  426,  433;  Vnited  States  v.  Bunting,  82  Fed.  883;  Curley  et  al  v. 
United  States,  130  Fed.  1.) 

230.747. 

War  Department,  J.  A.  O.  C,  December  4,  1918. — To  The  Adjutant  General. 

1.  A  letter  from  the  Depot  Quartermaster,  New  York  Depot,  dated  September 
6,  1918,  has  been  forwarded  to  this  office  for  an  expression  of  opinion  with  refer- 
ence to  fraudulent  applications  for  positions  in  the  depot.  The  papers  in  refer- 
ence indicate  that  frequently  applicants  have  sworn  to  false  statements  of 
fact,  and  in  some  instances,  with  the  idea  of  avoiding  the  draft,  have  given 
false  names  and  offered  draft  registration  cards  belonging  to  relatives  and 
friends  for  the  purpose  of  Indicating  their  availability  for  such  po.sitlons. 
Opinion  Is  requested  whether  prosecution  In  such  cases  can  be  had  under  any 
of  the  existing  pi^vlslons  of  the  criminal  code. 

2.  The  pertinent  portions  of  section  28,  Federal  Penal  Code  applicable  to  the 
class  of  offenses  enumerated  above,  provide  that : 

"  Whoever  shall  falsely  make  ♦  •  •  or  cause  or  procure  to  be  falsely 
made  ♦  ♦  •  or  willingly  aid,  or  assist  In  the  false  making  ♦  ♦  *  of 
any  *  ♦  *  affidavit  or  other  writing  for  the  puiT)ose  of  defrauding  the 
not  more  than  one  thousand  dollars,  or  imprisoned  not  more  than  ten  years, 
or  both." 

The  making  of  a  false  affidavit  to  secure  a  Government  position  is  an  attempt 
to  defraud  the  United  States,  and  properly  falls  within  the  character  of  offenses 
for  which  a  prosecution  may  be  had  under  the  provisions  of  the  foregoing 
section  of  the  Federal  Penal  Code.  In  Vnited  States  v,  Johnson  (26  Appeals 
D.  C.  136)  the  court,  In  considering  Revised  Statutes,  section  6479,  wliich  is 
now  substantially  section  28  of  the  Penal  Code,  held  that  the  making  or  swear- 
ing to  an  ai)plicatlon  to  the  United  States  Civil  Sej:vit*e  Commission  for  exam- 
ination for  appointment  in  the  Civil  Service,  containing  false  statements,  is 
indictable.  Dealing  with  this  question,  in  Palmer  v.  CoUaday  (18  Appeals  D.  C 
426,  433),  the  court  said :  "  If  falsehoods  are  imposed  upon  the  persons  charged 
with  the  duty  of  ascertaining  these  qualifications,  and  made  to  take  the  place  of 
facts,  then  the  United  States  is  defrauded,  is  deprived  by  deceit  of  the  knowl- 
edge justly  due  to  Its  officers  In  the  proper  discharge  of  its  business,  and  Is 
thereby  liable  to  obtain  a  less  efficient  employee."  The  same  doctrine  was  ap- 
plied in  United  States  v.  Bunting  et  ah  (82  Fed.  883),  and  in  Curley  et  aL  v. 
United  States  (130  Fed.  1).  It  is  therefore  the  opinion  of  this  office  that  the 
Penal  Code  provides  adequately  for  the  prosecution  of  a  person  who  makes  a 
false  affidavit  with  respect  to  a  material  fact,  for  the  purpose  of  securing  a 
Government  position. 

INTOXICANTS:  Percentage  of  Aleohol. 

In  matters  of  military  inquiry,  the  War  Department  regards  a  beverage  that 
contains  1.4  per  cent  alcohol  as  intoxicating  liquor  within  the  meaning  of 
section  12,  selective-draft  act,  May  18,  1917  (40  Stat.  76,  82),  and  the  regula- 
tions of  the  President  and  Secretary  of  AVar  made  thereunder.  Whether  bev- 
erages are  Intoxicating  liquors  within  the  meaning  of  the  statute  and  the  regu- 
lations in  prosecutions  of  civilians  Is  a  question  for  the  civil  courts. 

250.1. 

W- ar  Department,  J.  A.  G.  O.,  December  4,  1918.— To  the  Chief  of  Ordnance. 

1.  Inquiry  Is  made  whether  a  beverage  containing  1.4  per  cent  alcohol  is 
intoxicating  liquor,  the  sale  of  which  Is  prohibited  by  section  12,  selective- 
draft  act  (40  Stat.  76,  82),  and  the  regulations  of  the  President  and  Secretary 
of  War  thereunder. 

2.  The  question  what  beverages  are  intoxicating  liquors  within  the  meaning 
of  said  .statutes  and  regulations,  when  they  are  alleged  to  have  been  violated 
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by  civilians,  is  for  the  deteriiiination  not  of  the  President  or  of  the  War  De- 
partment but  of  the  courts.  The  War  Department  has  regarded  as  an  intoxi- 
cating liquor  any  beverage  which  contains  an  appreciable  quantity  of  alcohol. 
Consequently,  so  far  as  violations  of  the  statutes  and  regulations  are  made  the 
subject  of  inquiry  or  discipline  by  the  military  authorities,  a  beverage  con- 
taining 1.4  per  cent  alcohol  is  to  be  regarded  as  an  alcoholic  and  intoxicating 
liquor  within  the  meaning  of  the  statutes  and  regulations  regulating  or  pro- 
hibiting the  sale  or  use  of  the  same.  Without  discussing  at  length  the  decision 
of  courts  as  to  the  percentage  of  alcohol  required  to  make  a  particular  bever- 
age an  intoxicating  or  alcoholic  liquor  within  the  meaning  of  a  prohibitory 
statute,  it  is  sufficient  to  say  that,  while  the  courts  are  not  in  agreement,  many 
decisions  would  justify  a  ruling  that  beverages  containing  1.4  per  cent  of 
alcohol  are  alcoholic  and  intoxicating  liquors  within  such  prohibition. 


OFFICERS:  Appointments  of  Noneommissioned  Officers  not  BetroactiTC. 

Appointments  of  noncommissioned  officers  can  not  be  antedated,  or  made  to 
taife  effect  prior  to  the  date  the  appointment  is  actually  made.  (A.  R.  256; 
M.  Q.  M.  C,  par.  1.529.) 

212.1. 

War  Department,  J.  A.  G.  O.,  December  4,  1918.— To  the  Division  Judge  Ad- 
V< rate. 

The  tjuestion  Is  as  to  the  date  upon  which  Regimental  Sergt.  Maj.  C,  Judge 
A<lvt>cate  General's  Department,  became  entitled  to  the  rank  and  pay  of  the 
oflu-e  to  which  appointed  under  Order  No.  85,  J.  A.  G.  O.,  October  17,  1918, 
rending  as  follows: 

*'  Pvt.  C,  Judge  Advocate  General's  Department,  is  hereby  appointed  regi- 
ni(  ntal  sergeant  major  with  rank  and  pay  as  such  from  July  28,  1918,  and 
assigned  to  duty  in  the  office  of  the  Judge  Advocate,  Eleventh  Division,  Camp 
»!( ade,  Md.*' 

The  disbursing  officer,  Camp  Meade,  Md.,  November  26,  1918,  declined  to 
pay  him  as  regimental  sergeant  major  prior  to  October  17,  1918,  the  date  the 
appointment  was  actually  made,  referring  to  Manual,  Quartermaster  Corps, 
fiaragraph  1529,  which  expressly  s£ates:  ''That  appointments  and  promotions 
can  not  be  antedated,  but  carry  pay  fi'om  the  date  when  actually  made."  This 
is  in  accordance  with  the  provisions  of  Army  Regulation  256,  relating  to  the 
appointment  of  regimental  noncoBimissloned  staff,  which  expressly  states  that 
•*  tlie  appointment  takes  effect  on  the  day  upon  which  it  is  made." 

2.  This  office  is  clearly  of  opinion  that  Regimental  Sergt.  Maj.  C.  is  entitled 
to  rank  and  pay  beginning  with  the  date  that  the  appointment  was  actually 
made,  that  is,  October  17,  1918.  The  general  rule  is  that  an  appointment  can 
nf't  be  made  to  take  effect  prior  to  the  date  it  is  actually  made.  To  this  rule 
there  Is  a  seeming  exception  as  to  officers  who  are  entitled  to  promotion  accord- 
ing? to  seniority,  in  which  case  their  right  to  pay  begins  with  the  date  of  the 
vacancy.  Even  here  the  office  does  not  vest  until  the  appointment  is  actually 
made  and  the  office  accepted,  but  the  officer  is  entitled  to  rank  and  pay  from 
the  date  of  vacancy.  Appointments  of  nonconimlssioneil  officers  are  made  by 
s<.l<H*tion  and 'can  not  be  regarded  as  falling  within  this  rule,  but,  as  specified 
in  ihe  regulations,  they  take  effect  on  the  date  uiK>n  which  they  are  made. 


OFFICERS  J  EeserTe  Corps. 

T  iHler  .section  37,  national-defense  act,  June  3,  1916,  (39  Stat.  166,  189),  the 
)*r(»sident  may  commission  officers  in  all  the  various  sections  of  the  Officers* 
Reserve  Corps  in  all  grades  up  to  and  Including  majors,  provided  that  the 
l)r<|M>rtion  of  officers  In  any  section  or  grade  shall  not  exceed  the  proportion 
in  ilie  corresponding  section  or  grade  of  the  Regular  Army,  except  that  an  \m- 
liinited  number  of  men  may  be  commissione<l  in  the  lowest  grade  of  any  section. 
The  opinion  of  this  office  (Bui.  No.  34,  W.  D.,  1916,  p.  8),  in  so  far  as  it  con- 
flicts with  the  above,  Is  reversed.  The  provisions  of  section  37  of  the  act  mak- 
ing the  age  limit  inapplicable  to  appointments  in  "  the  medical  section  "  of  the 
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Officers*  Reserve  Corps  includes  dental  and  veterinary  officers  as  well  as  medical 
officers. 

32C.21.  ' 

War  Department.  J.  A.  G.  O.,  December  4,  1918.— To  the  Chief  of  StaiT. 

1.  This  office  Js  requested  to  reconsider  its  opinion  of  Bulletin  No.  34,  War 
Department,  1916,  page  8,  and  to  decide  whether,  under  exiisting  law,  appoint- 
ments may  be  made  of  Reserve  dental  officers  in  all  grades  from  first  lieutenant 
to  major,  or  Reserve  veterinarians  in  all  grades  from  second  lieutenant  to  major, 
and  of  chaplains  in  all  grades  from  first  lieutenant  t/>  major.  It  is  assumes! 
that  the  last  portion  of  the  inquiry  is  meant  to  apply  to  Reserve  chaplains. 
Tlie  further  question  is  presented  whether  the  provision  of  section  37,  act  of 
June  3,  1910  (39  Stat.  166,  189).  making  the  usual  age  limit  inapplicable  to 
ai^pointments  in  "  the  medical  section  "  of  the  Officers'  Reserve  Corps,  operates 
to  remove  the  age  limit  as  to  meilical  officers  only  or  as  to  medical,  dental,  and 
veterlnaiT  officers. 

2.  Section  37,  national-defense  act,  June  3,  1916.  supra,  provides  as  follows: 
"  For  the  purix)se  of  securing  a  I'eserA-e  of  officers  available  for  service  as 

temporary  officers  in  the  Regular  Army  *  ♦  *  Quartermaster  Corps  and 
other  Staff  Corps  and  departments  •  ♦  ♦  as  officers  for  recruit  rendezvous 
and  depots,  and  as  officers  of  volunteers,  there  shall  be  organized  *  ♦  ♦  an 
Officers'  Reserve  Corps  of  the  Regular  Army.  Said  corps  shall  consist  of  sec- 
tions corresponding  to  the  various  arms.  Staff  Corps  and  departments  of  the 
Regular  Army  *  *  *.  The  President  alone  shall  be  authorized  to  appoint 
and  commission  as  reserve  officers  in  the  various  sections  of  the  Officera'  Reserve 
Corps,  in  all  grades  up  to  and  including  that  of  nftijor,  such  citizens  as  *  •  * 
sliall  be  found  physically,  mentally,  and  morally  qualified  to  hold  ^<5h  i?ora- 
missions." 

3.  The  sections  of  the  national-defense  act  dealing  with  the  Officers'  Reserve 
Corps  should,  so  far  as  it  is  possible,  be  construed  ho  as  to  make  the  Reaen«» 
Con>s  as  elastic  as  possible  in  organization.  That  the  Reserve  Corps  should 
be  so  elastic  in  its  organization,  in  order  to  fulfill  properly  tlie  promise  of  its 
usefiilness  to  the  country  and  the  Army,  has  been  demonstrated  conclusively 
by  the ^-ents  of  the  last  year. 

4*.  It  is,  accordingly,  the  opinion  of  this  office  that  the  President  may  appoiut 
and  eommisaion  officers  in  all  the  various  sections  of  the  Officers'  Reserve 
Con')s  in  all  grades  and  up  to  and  including  majors  (sec.  37,  par.  2,  act  of  June 
3,  1916.  supra) ;  subject,  however,  to  the  provision  that  the  proportion  of  officers 
in  miYy  section  of  said  coriw  shall  not  exceed  the  proportion  for  the  same  grade 
ill  tlK*' corresponding  Army,  cori>.s  or  demirtmenl  of  the  Regular  Army,  except 
that  the  ntmiber  coramissionetl  in  the  lowest  grade  in  any  section  is  unlimited; 
awl  subject  further  to  the  age  restrictions  specified  in  the  fourth  paragraph 
of  said  section.  The  opinion  of  this  office  of  August  29,  1916,  in  so  far  as  it 
conflicts  herewith,  is  reverse<l. 

•5.  Section  10,  national-defense  act,  supra,  p.  171,  provides  that  in  the  Regular 
Army  "  the  Medical  Department  shall  consist  of  *  ♦  •  a  Medical  GoTp^ 
•  *  *  a  Dental  Corps,  a  Veterinary  Corps,  etc.,"  and  the  first  paragraph  of 
section  37  provides  that  the  Officers'  Reserve  Corps  "shall  consist  of  sections 
corresponding  to  the  various  arms,  Staff  Corps,  and  departments  of  the  Regu- 
lar Army."  It  Is  the  view  of  this  office  that  the  word  section  as  applied  to 
the  Reserve  Corps  denotes  the  entire  Medical  Department  and  not  one  of  the 
three  component  parts  thereof.  Therefore,  the  exception  as  to  age  limitation  in 
section  37  of  said  act  applies  alike  to  medical,  dental,  and  veterinary  officers. 


PAY  AND  ALLOWANCES:  Compntation  of  Continuons  SerTlce  Pay;  En- 
listed Man  of  National  Gnard. 

For  the  purpose  of  computing  continuous-service  pay,  an  enlisted  man  of 
the  National  Guard  drafted  into  the  Federal  service  is  rc^gardetl  as  continu- 
ing, until  the  termination  of  the  existing  emergency,  in  the  same  enlistment 
perio<l  in  which  he  was  serving  at  the  time  of  his  entrance  into  the  B'edeml 
service.     (24  Comp.  Dec.  120.) 
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342.02.  . 

December  4, 1918. 
Prom :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Judge  Advocate,  I*ro visional  Depot  for  Corps  and  Army  Troops,  Camp 

Wadsworth,  S.  C. 
Subject :  Enlistment  periods. 

1.  In  the  opinion  rendered  under  date  of  August  30,  1918,  you  held  that  in 
computing  enlistment  periods  of  men  brought  into  the  Federal  service  from  the 
National  Guard  or  the  National  Guard  Reserve,  the  period  for  the  purpose  of 
continuous  service  pay  should  be  determined  in  exactly  the  same  manner  as  it  is 
computed  for  enlisted  men  of  the  Ilegular  Army.  In  other  words,  where  a  man's 
period  of  service  in  the  National  Guard  after  the  beginning  of  the  current  en- 
listment plus  the  period  of  service  In  the  United  States  Army  amounts  to  three 
years,  he  should  be  regarded  as  having  completed  said  enlistment  period,  and 
should,  on  the  succeeding  day,  be  given  credit  for  beginning  his  next  enlistment 
period. 

2.  This  opinion  is  squarely  contrary  to  the  decision  of  the  Comptroller  of 
August  18,  1917  (24  Comp.  Dec.  120),  which  has  not  as  yet  been  overruled  or 
modified.  Consequently,  it  must  be  held  that  an  enlisted  man  of  the  National 
Guard  drafted  into  the  Federal  service,  for  the  purpose  of  continuous  service 
pay,  continues  until  the  termination  of  the  existing  emergency  in  the  enlistment 
period  in  which  he  was  serving  at  the  time  of  his  entrance  into  the  Federal 
service. 


PAT  AND  ALLOWANCES:  Mlleagre  on  Discharge  from  Serflce;  ""Mnster 
In;"  <^Plaee  of  Residence." 

A  man  residing  in  Missouri,  accepted  an  appointment  as  Army  field  clerk  and 
entered  the  service  at  Fort  Wright.  N.  Y.  Subsequently  was  transferred  to  Fort 
Tot  ten,  where  he  accepted  a  commission  as  second  lieutenant,  and  was  ordered 
to  duty  at  Fort  Monroe,  Va.  Uix)n  being  honorably  discharged,  he  was  entitled 
to  travel  allowance  from  his  place  of  discharge  to  Foit  Wright.  The  act  of 
March  2,  1901  (31  Stat.  895,  902;  A.  R.  1137),  provides  that  **  when  an  officer 
shall  lie  discharged  from  the  service,  except  by  way  of  punishment  for  an  of- 
fense, he  shall  receive  for  travel  allowance  from  the  place  of  his  discharge  to 
the  place  of  his  residence  at  the  time  of  his  appointment  or  to  the  place  of  his 
original  muster  Into  the  service  four  cents  per  mile."  The  phrase  "  or  to  the 
place  of  his  original  muster  into  the  service,*'  applies  properly  to  officers  of 
National  Guard  organizations.  The  words  "muster  in"  are  applicable  only  to 
bodies  of  men.  {Emory  v.  United  States,  19  Ct.  CIs.  254,  262.)  All  other  ofiiceni 
are  entltle<l  to  travel  allowances  only  to  their  "  place  of  residence,"  at  the  time 
of  their  appointment.  The  place  where  the  oflftcer  accepted  his  appointment  la 
deemed  the  "place  of  his  reslcience."  (M.  Q.  M.  C.  par.  1898;  Dig.  Ops.  J.  A.  G, 
1917,  p.  309;  5  Comp.  Dec.  113;  16  Ct.  CIs.  491.)  Where  the  officer  was  already 
in  the  service  when  commissioned,  the  place  where  he  first  entered  the  service 
is  deemed  *'  the  place  of  his  residence.* 


»» 


245.6. 

War  Department,  J.  A.  G.  O.,  December  6,  1918. — To  the  Judge  Advocate. 

1.  The  question  Is  as  to  the  travel  allowances  on  discharge  of  an  officer  whose 
legal  residence  is  In  Missouri,  who,  while  on  a  visit  in  New  York  State,  accepted 
an  appointment  as  Army  field  clerk  at  Fort  H.  G.  Wright,  N.  Y.,  and  was  subse- 
quently transferred  to  Fort  Totten,  N.  Y.,  where  he  accepted  a  commission  as 
second  lieutenant,  and  who  has  since  been  ordered  to  duty  at  Fort  Monroe,  Va. 

2.  The  right  to  travel  allowances  of  an  honorably  discharged  officer  rests  on 
the  act  of  March  2,  1901  (31  Stat.  895,  902),  which  provides  that  "hereafter, 
when  an  officer  shall  be  discharged  from  the  service,  except  by  way  of  punish- 
ment for  an  offense,  he  shall  receive  for  travel  allowances  from  the  place  of  his 
discharge  to  the  place  of  his  residence  at  the  time  of  his  appointment  or  to  the 
place  of  his  original  muster  into  the  service  four  cents  per  mile."  This  statute 
has  been  construed  as  authorizing  travel  allowances  to  the  place  where  the 
officer  accepted  his  appointment,  that  place  being  deemed  the  place  of  his  resi- 
dence within  the  meaning  of  the  law.  (See  M.  Q.  M.  C.  par.  1898;  Dig.  Ops. 
J.  A.  G.  1917,  p.  369;  5  Comp.  Dec.  113;  and  16  Ct.  CIs.  491.)  But  where 
a  person  is  already  in  the  service  when  commissioned,  the  place  where  he  first 
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entered  the  service  should  be  regarded  as  the  place  of  his  residence  within  the 
meaning  of  the  statute.  I  concur,  therefore,  in  your  opinion  that  the  officer  in 
question  Is  only  entitled,  upon  his  honorable  discharge,  to  travel  allowances  from 
the  place  of  his  discharge  to  Fort  H.  G.  Wright,  N.  Y.,  that  is,  to  the  place  where 
lie  originally  entered  the  service. 


PATENTS:  Inrention  by  GoTernment  Employee. 

A  Government  employee  may  patent  his  invention ;  but,  if  the  invention  was 
made  a  part  of  the  duties  of  the  employee  and  was  developed  at  public  ex- 
pense, the  Government  is  entitled  to  unlimite<l  use  of  it  without  payment  of 
royalties.  The  act  of  June  25,  1910  (36  Stat.  851,  852),  as  amended  by  the  act 
of  July  1, 1918  (40  Stat.  704,  705),  precludes  either  the  employee  or  his  assignee 
from  suing  the  Governrntrnt  for  infringement  of  such  a  patent. 

072. 

War  Department,  J.  A.  G.  O.,  December  6,  1918.— To  The  Adjutant  (General. 

1.  Remark  by  this  office  Is  desired  on  the  question  submitted  by  Mr.  Arthur 
P.  Black,  secretary  Senate  Committee  on  Privileges*  November  26,  1918,  as 
follows : 

"Are  there  any  orders  or  regulations  on  file  in  The  Adjutant  GeneraKa 
Office,  or  any  other  place  that  prohibit  employees  in  any  Government  plant  who 
have  Invented  anything,  and  which  has  been  proven  a  success,  from  taking  out 
patents  in  their  own  names  and  obtaining  the  royalties  themselves?** 

2.  This  office  is  aware  of  no  orders  or  regulations  of  the  diaracter  -described 
in  the  question.  The  right  of  the  employee  to  receive  royalties  from  the  Gov- 
ernment depends  on  whether  or  not  he  made  the  invention  as  a  part  of  the 
duties  of  his  employment  and  whether  or  not  It  was  developed  at  the  expense 
of  the  Government.  If  he  made  it  as  a  part  of  the  duties  of  his  employment, 
and  if  it  was  developed  at  the  expense  of  the  Government*  the  Government 
would  have  an  unlimited  license  to  use  the  invention  without  payment  of  any 
royalties  therefor.  He  could,  of  course,  take  out  a  patent  upon  such  invention 
and  recover  royalties  for  its  use  by  parties  other  than  the  Government.  If  the 
invention  was  made  on  his  own  initiative  and  without  expense  to  the  Govern- 
ment he  would  be  legally  entitled  to  patent  on  same  and  to  compensation  for 
its  use  either  by  the  Government  or  private  parties,  but  neither  he  nor  his 
assignee  could  sue  the  Government  for  Infringement  under  the  act  of  June  25, 
1910  (36  Stat.  851,  852),  as  amended  by  the  act  of  July  1,  1918  (40  Stat.  704, 
705).  In  such  a  case  he  would  be  entitled,  under  the  act  of  March  3.  1883  (22 
Stat.  603,  025,  if  he  gives  the  United  States  free  use  of  the  invention  for  public 
purposes,  to  take  out  a  patent  without  payment  of  the  usual  fee  therefor,  and  it 
is  understood  that  the  department  or  bureau  that  would  be  benefited  by  such 
use  would  assist  him  in  taking  out  the  patent  therefor.  It  may  be  further  added 
that  by  act  of  July  17,  1912  (37  Stat.  193),  Congress  has  authorizecl  the  Secre- 
tary of  War  to  pay  cash  rewards  to  employees  of  Ordnance  plants  for  Improve- 
ments in  manufacturing  processes,  etc. 


RANK:  Beenlistment  after  Termination  of  Commissioned  Service;  Increase 
iu  Authorized  Number  in  Grade  Affected. 

The  act  of  March  30,  1918  (40  Stat.  501),  provides  that  an  enlisted  man  who 
has  been  discharged  to  accept  a  commission  and  tenders  himself  for  reenllst- 
uient  within  three  mouths  after  the  termination  of  his  commissioned  service 
shall  be  restored  to  his  former  gi*ade.  A  man  within  the  provisions  of  the  act 
should  be  appointed  to  his  former  grade  inime<liately  upon  reenlistment,  irre- 
spective of  the  fact  that  the  number  of  enlisted  men  In  that  grade  is  thereby 
increase<l  above  the  maximum  limit  specified  in  section  20,  national  defense  act, 
June  3.  1916  (39  Stat.  166,  180). 

342.06. 

War  Department,  J.  A.  G.  O.,  Deceniber  6,  1918.— To  the  Cliief  of  Ck>a8t 
Artillery. 

1.  The  opinion  of  this  office  Is  requested  on  the  question  whether  a  man,  who 
reenllsts  in  the  Regular  Army  and  comes  within  the  provisions  of  the  act  of 
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March  30,  1918  (40  Stat.  501),  should  be  appointed  immediately  to  his  former 
enlisted  grade,  lrresi>ective  of  the  fact  that  thereby  the  number  of  enlisted 
men  in  that  grade  will  be  Increased  above  the  maximum  limit  thereof  specified 
In  sec.  20,  national  defense  act,  June  3,  1916  (39  Stat.  166,  180). 

2.  The  said  act  of  March  30,  1918,  supra,  provides: 

"  That  any  enlisted  man  of  the  Army  of  the  United  States  who  has  heretofore 
been,  or  shall  hereafter  be,  discharged  to  accept  a  commission  in  any  com- 
ponent part  of  the  Army  of  the  United  States,  and  who  shall  tender  himself 
for  enlistment  within  three  months  after  the  termination  of  his  commissioned 
service,  shall,  subject  to  such  examination  for  enlistment  as  is  provided  by  law 
or  regulation,  be  accepted  and  be  restored  to  the  grade  beld  by  him  before  being 
discharged  to  accept  such  commission ;  and  in  computing  service  for  retirement 
and  continuous-service  pay  he  shall  be  credited  with  all  time  served  with  the 
forces  of  the  United  States,  and  his  service  shall  be  deemd  confinuous,  notwith- 
stnnding  the  interruption  thereof  by  the  changes  of  status  provided  for  herein." 

This  office,  in  an  opinion  of  August  30,  1918  (Ops.  J.  A.  G.  210.4).  held  the 
act  of  March  30,  1918,  effective  even  to  the  extent  of  requiring  that  the  original 
warrant  of  a  noncommissioned  officer  should  be  indorsed  and  continued  in  force 
from  the  date  of  such  original  appointment.  The  statute  is  mandatory;  its 
pui^jose  is  to  restore  a  man  to  his  original  position,  and  it  specifically  declares 
that  his  services  are  to  *'  be  deemed  continuous,  notwithstanding  the  Interrup- 
tion." It  follows  that  the  act  of  March  30,  1918,  mo<lifies  sec.  20,  national  de- 
fense act,  June  3,  1916,  supra,  so  far  as  said  section  is  inconsistent  therewith. 
The  question  is  answered  in  the  affirmative. 

CIVILIAN  EMPLOYEES:  Status  of  Laborers  Recraited  in  Porto  Rico  and 
Returned  witliont  Entering  upon  Employment. 

A  large  number  of  negro  laborers  were  recniiteil  in  Porto  Rico  and  brought 
to  the  United  States  on  Army  transports.  They  were  promised  employment 
at  30  cents  i)er  hour  with  contractors  perfonning  work  under  the  Construc- 
tion Division  of  the  Army.  Those  on  the  way  at  the  time  the  armistice  was 
signed  were  returned  to  Porto  Rico  without  being  landed  in  the  United  States ; 
and  on  the  return  voyage  some  became  ill  and  were  placed  in  hospitals  when 
their  vessels  reached  port.  They  were  never  employees  of  the  Government, 
and  upon  arrival  in  Porto  Rico  were  not  entitled  to  claim  medical  attention. 
The  expense  therefore  is  not  proper  charge  against  any  appropriation  under 
control  of  the  War  Departujent. 

248.5. 

War  Department,  J.  A.  O.  O.,  December  7,  1918. — To  the  Director  of  Opera- 
tions, Office  of  the  Chief  of  Staff. 

1.  A  large  nunjber  of  negro  laborers  were  recruited  by  the  Department  of 
Labor  in  Porto  Rico  to  worlf  in  the  United  States  on  projects  in  process  of  com- 
pletion by  the  Construction  Division  of  the  Army.  They  were  shipped  to  the 
United  States  on  Government  transports,  and  on  arrival  at  the  various  points 
where  projects  were  in  process  of  completion  were  employed  by  contractors 
with  the  United  States.  At  the  time  the  armistice  became  effective  about  2,500 
were  on  their  way  to  the  United  States,  and  It  was  Intended  upon  their  arrival 
to  transport  them  to  points  inland  where  their  labor  was  needed  by  contractors. 
These  laborers  were  not  permitted  to  land,  but  were  returned  on  the  same 
transports  to  Porto  Rico.  During  the  return  voyage  a  number  died  and  a 
numl>er  were  taken  ill,  and  such  ones  as  were  ill  on  arrival  at  Porto  Rico  w^ere 
placed  In  a  hospital.  These  laborers  were  not  employees  of  the  United  States 
at  any  time  and  had  no  contracts  for  services  with  It.  They  were,  however, 
promised,  at  the  time  they  were  recruited,  that  upon  arrival  in  the  United 
States  they  would  fii^t  employment  at  30  cents  an  hour.  The  question  pre- 
sented, uix)n  the  foregoing  facts  and  circumstances,  for  the  opinion  of  this 
ollice,  Is  whether  the  Government  Is  legally  responsible  for  the  care  and  sub- 
sistence of  such  laborers  as  are  now,  or  may  be,  landed  In  Porto  Rico  111 ;  and, 
if  so,  what  appropriation  Is  available  for  the  purpose. 

2.  These  laborers  have  never  boen  Government  employees  and  are  not  upon 
their  arrival  back  in  Porto  Rico  entitled,  by  reason  of  any  contract  under  the 
War  Department,  express  or  Implied,  to  claim  medical  attention  during  their 
innes.s.  It  is  the  opinion  of  this  office,  therefore,  that  the  expenses  In  question 
are  not  a  proper  charge  against  any  appropriation  under  the  control  of  the 
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War  I>epartnient.  Possibly  they  may  be  paid  from  the  appropriation  made  by 
the  sundry  civil  act,  July  1,  1918  (40  Stat  634,  006),  to  enable  the  Secretary  of 
I^bor  "  to  render  such  assistance  in  the  employment  of  wage  earners  through- 
out the  United  States  as  may  be  deemed  necessary  In  the  prosecution  of  the  war 
•  •  •."  Whether  or  not  they  can  be  paid  from  that  appropriation  is  for  the 
Department  of  Labor  to  decide. 

OFFICERS :  Field  Clerk,  Qaartermasier  Corps;  Previous  Sorrlce  as  Store- 
keepen 

Under  the  act  of  Auptist  29,  1916  (39  Stat.  619.  625),  making  12  years* 
service  as  a  headquarters*  clerk  a  prerequisite  to  appointment  as  field  clerk. 
Quartermaster  Oc^rps,  time  serve<l  as  storekeeijer  and  assistant  storekeeper 
can  not  be  counted  as  a  part  of  tlie  12  years'  service. 

210.11. 

War  Department,  J.  A.  O.  O.,  December  7.  1918.— T<»  The  Adjutant  General. 

1.  Inquiry  is  made  wliether  a  storekeeper  in  the  Quartermaster  Corps,  wlio 
served  from  1900  to  1907  as  assistant  storekeeiier  and  storekeeper  at  Manila, 
V.  I.,  and  from  1907  to  July  17,  1918,  as  storekeeper.  New  York  Depot,  and 
from  July  18,  1918,  to  date  as  clerk,  Quartermaster  Corps,  is  eligible  for  ap- 
pointment as  field  clerk,  (Quartermaster  Corps.  Reference  is  made  Ops.  J.  A.  G. 
ante,  p.  368,  May  17,  1918.  in  which  it  was  held  that  service  as  a  headquarters 
messenger  may  be  counted  as  part  of  the  service  required  to  entitle  Army  field 
clerks  to  allowances  of  pay  clerks.  Quartermaster  Corps,  under  the  provisions 
Of  Army  appropriation  act,  August  29,  1916  (39  Stat.  619,  625). 

2.  The  inquiry  is  answered  in  the  negative.  The  above-mentioned  opinion  is 
not  controlling.  The  most  liberal  interpretation  of  the  above-mentioned  act 
of  August  29,  1916,  supra,  will  not  |>ermit  the  counting  of  time  served  as  a 
storekeeper  or  as  assistant  storekeeper  as  a  portion  of  the  12  years*  service 
as  a  headquarters*  clerk  which  is  made  a  prei*equisite  to  appointment  as  tield 
clerk,  Quartermaster  Coit>s. 


OFFICER:  Yalidity  of  Com  mission;  Appointment  through  Error. 

A  retire<l  captain  was  recallwl  to  active  duty  September  4,  1917;  and  was 
granted,  and  accepted,  a  coniml.ssion  as  temporary  major  of  Infantry,  October 
20,  1917,  iff  rank  as  such  from  August  .5,  1917.  On  August  10,  1918,  he  was 
informed  by  The  Adjutant  General  that  his  temporary  appointment  as  major 
was  an  error  and  that  his  proper  rank  was,  and  had  been,  that  of  captain. 
The  status'  of  the  officer  was  that  of  major.  The  fact  that  the  commis- 
sion was  issued  through  administrative  error  did  not  invalidate  it. 

210.24. 

War  Department.  J.  A.  O.  O.,  December  7,  1918.— To  The  Adjutant  General. 

J.  Capt.  George  R.  GulUl,  United  States  Army,  retired,  was  placed  on  the 
retired  list  August  28,  1917,  was  detailed  to  active  duty  September  4,  1917,  and 
was,  under  date  of  October  20,  1917,  granted  a  commission  as  a  temporary 
major  of  Infantry,  to  rank  as  such  from  August  5.  1917,  which  commission  he 
accepted  November  5.  1917.  On  August  10,  1918,  he  was  informed  by  The 
Adjutant  General  of  the  Army  that  his  temporary  appointment  to  the  grade  of 
major,  was  due  to  an  oversight  in  the  oflice  of  The  Adjutant  General,  and  was 
advised  that  his  proper  rank  was  that  of  captain.  Inquiry'  is  made  as  to  his 
present  rank. 

2.  In  the  opinion  of  this  oflice,  Capt.  George  R.  Guild,  United  States  Army. 
retired,  is  now,  and  has  been  since  November  5,  1917,  a  temporary  major  of 
Infantry,  with  rank  from  August  5,  1917.  By  the  first  paragraph  of  section  1  of 
the  selective-draft  act  (40  Stat.  70),  vacancies  in  the  Regular  Army,  caused  by 
the  addition  of  authorized  increments,  which  can  not  be  filled  by  promotion, 
may  be  filled  by  temporary  appointment  for  the  period  of  the  emergency.  The 
Issuing  of  the  commission  to  such  a  retired  officer  is  in  itself  an  administrative 
determination  that  the  particular  vacancy  could  not  be  filled  by  promotion.  As 
soon  as  the  appointing  power  acted  in  this  case,  the  oflice  vested  in  Capt. 
Guild,  subject  to  his  acceptance,  which,  on  November  5,  1917,  completely  vested 
the  office  in  him.    The  fact  that  the  President  was  led  to  issue  the  commission 
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as  major  to  Capt.  Guild  through  an  administrative  error  In  the  office  of  The 
Adjutant  General  can  not  invalidate  the  commission,  and  it  must  be  regarded 
as  in  full  force  and  effect  until  terminated  according  to  law. 


CLAIMS:  Expense  af  Military  TraiBlBg  Camps  Association. 

The  Military  Training  Camps  Association  can  not  be  relmburswl  for  expenses 
incurred  in  obtaining  recruits  for  the  officers*  training  camps.  The  association 
volunteered  its  services  as  a  patriotic  organization  and  they  were  so  accepted 
by  the  War  Department. 

156.  Deormbcb  9,  1918. 

[Memoranaum  for  the  War  Plans  Division,  General  Staff.] 

1.  The  attached  papers  relating  to  a  claim  of  the  Military  Training  Camps 
Association  for  reimbursement  of  expenses  aggregating  $16,020.90,  Incurred  by 
the  association  in  obtaining  recnilts  for  the  first  and  second  officers*  training 
camps  and  for  maintaining  their  organization,  which  were  left  at  this  office  by 
Col.  M.  on  Saturday  last  for  advice  as  to  whether  the  claim  could  legally  he 
paid,  are  returned  with  the  following  comments: 

2.  It  is  the  view  of  this  office  that  the  claim  can  not  be  paid  unless  it  is  an 
obligation  based  on  a  contract,  express  or  implied.  The  papers  indicate  that 
there  is  no  such  obligation  but  that  the  Military  Training  Camps  Association 
volunteered  its  services  as  a  patriotic  organisation  and  that  its  services  were 
accepted  by  the  War  Department  accordingly.  I  find  nothing  In  the  papers  to 
Indicate  that  it  could  reasonably  have  been  anticipated  by  the  War  Department 
in  accepting  the  services  volunteered  by  the  Military  Training  Camps  Associa- 
tion that  reimbursement  of  expenses  Incurred  by  the  association  would  be  asketl 
of  the  War  Department.  Accordingly,  it  is  the  view  of  this  office  that  the  claim 
can  not  legally  be  paid  from  any  appropriation  under  the  control  of  the  War 
Deiwrtment. 

GOY£RNM£NT  AGENCIES:  United  States  Sprnee  Production  Corp^^ration, 

Although  the  United  States  Spruce  Production  Corporation  was  organisseil 
to  render  assistance  to  tlie  Government  in  the  prosecution  of  the  war,  it  Is 
merely  a  business -coiT)oratlon  in  which  the  United  States  is  a  stockholder; 
and  It  is  not  witliln  the  provisions  of  section  III,  Bulletin  No.  21,  War  De- 
partment, April  23,  1918,  relating  to  telephone  service.  It  should  arrange  and 
pay  for  its  telephone  service  in  the  same  manner  as  other  business  corporations. 

483.2. 

War  Department,  J.  A.  G.  O..  December  9,  1918.— To  The  Adjutant  Genei-al. 

1.  The  opinion  of  this  office  Is  requested  whether  the  United  States  Spruce 
Production  Corporation  must  receive  its  commercial  telephone  service  through 
the  Signal  Corps  or  if  it  deems  it  more  convenient  or  advantageous  to  use  some 
other  service  it  may  legally  do  so. 

li.  This  corporation  has  been  organized  as  a  business  corporation  by  the  Direc- 
tor of  Aircraft  Production  under  the  laws  of  the  State  of  Washington,  pursuant 
to  Chap.  XVI,  act  of  July  9,  1918  (40  Stat.  845,  888),  to  "  facilitate  and  expedite 
the  production  of  aircraft,  aircraft  equipment,  or  materials  therefor,  for  the 
United  States  and  Governments  allied  with  it  in  the  prosecution  of  the  present 
war." 

3.  Tlie  United  States  Spruce  Production  Corporation  is  a  business  corporation 
in  which  the  United  States  Is  a  stockholder  and  although  organized  and  existing 
to  render  material  assistance  to  the  Government  and  its  associates  in  the 
prosecution  of  the  war  it  nevertheless  is  to  be  dealt  with  in  no  different  manner 
than  any  other  business  corporation.  As  viewed  by  this  office  this  corporation 
is  not  governed  by  Bui.  No.  21,  W.  D.,  1918,  as  to  its  telephone  service  and  should 
arrange  for  such  service  and  pay  for  the  same  in  like  manner  as  other  business 
corporations. 

OFFICE:  Paekmaster;  Appointment  and  Pay. 

Paragraph  4,  section  19,  national  defense  act  (39  Stat  166,  179),  governing 
the  organization  of  Field  Artillery  units,  provides  that  "  when  no  enlisted  men 
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of  the  Quartermaster  Corps  are  attaoheil  for  such  positions  there  shall  be 
nilded  to  eacii  battery  of  mountain  artillery  one  packraaster,  sergeant,  first 
class,  one  assistant  packmaster,  serpeaut,  and  one  cargador,  corporal."  The 
warrants  for  sucli  positions  should  be  issued  by  regimental  order.  Army  Re^ru- 
liition  274,  and  In  conformity  wltli  the  act,  should  read  "packmaster,  sergeant, 
first  class,"  '*  packmaster,  serp:eant,"  and  "  cargador,  corporal."  The  appointees 
ihus  warranteil  should  be  paid  at  the  rnte  received  by  men  of  the  Quartermaster 
Corps  for  such  service.  (Dig.  Oi>8.  J.  A.  0.,  1917,  pp.  593,  594;  23  Comp. 
Dec.  199.) 

220.14. 

War  Department,  J.  A.  G.  O.,  December  9,  1918.— To  the  Chief  of  Field 
Artillery. 

1.  By  the  above  letter,  supplemented  by  additional  information,  the  Chief  of 
Field  Artillery  asks  to  be  informed  whether,  under  section  19,  national  defense 
act  of  June  3,  1916  (39  Stat.  166,  179)  warrants  for  packmaster,  assistant 
packmaster.  and  cargador  are  issued  by  regimental  or  by  battery  orders; 
whether  the  warrants  read  packmaster  or  sergeant,  first  class,  assistant  pack* 
master  or  sergeant,  and  cargador  or  corporal ;  and  what  Is  the  pay  of  the  above 
grades  men  when  no  enlisted  men  of  the  Quartermaster  Corps  are  attached  for 
such  positions.  ^ 

2.  Section  19,  national  defense  act,  supra,  governs  the  organization  of  Field 
Artillery  units  and  provides  in  the  second  paragraph  thereof  that,  *'  The  en- 
listed men  necessary,  for  such  organizations  shall  be  supplied  from  the  Regular 
Army  Reserve  provided  by  this  act  or  from  the  Regular  Army  ;'*  and  in  the 
fourth  paragraph  that  "  When  no  enlisted  men  of  the  Quartermaster  Corps  are 
attached  for  such  positions  there  shall  be  added  to  each  battery  of  mount^iin 
artillery  one  packmaster,  sergeant,  first  class,  one  assistant  packmaster, 
sergeant,  and  one  cargador,  corporal."  The  w^arrants  in  question  are  issued 
by  regimental  order,  Army  Regulation  274,  and  they  should  read  as  the  act 
specifies,  viz,  jiackmaster,  sergeant,  first-class,  assistant  packmaster,  sergeant, 
and  cargador,  corporal.  As  to  the  pay  of  the  above  grades  when  no  enlisted 
men  of  the  Quartermaster  Corps  are  attached  for  such  |)Osltlons.  It  has  been 
held  by  this  office  (Dig.  Ops.  J.  A.  G.  1917,  pp.  593,  594,  and  by  the  Comptroller, 
23  Comp.  Dec.  199)  that  they  are  entitled  to  pay  at  the  same  rate  provided  for 
enliste<l  men  of  the  Quartermaster  Coips  when  so  serving. 


PAT  AND  ALLOWANCES :  Mileage ;  Army  Field  Clerk  Joining  First  Daty 
Station. 

A  soldier  was  discharged  from  the  Army  at  Camp  Grant  "  for  the  conven- 
ience of  the  Government,"  and  directed  to  proceed  to  Washington  without 
expense  to  the  Government  **  for  appointment  as  Army  field  clerk."  He  Nvas 
entitled  to  mileage  from  Washington  to  his  first  duty  station  as  field  clerk. 
He  was  not  appointed  from  civil  life  within  the  meaning  of  Army  Regulation 
1297.  It  would  have  been  different  if  he  had  been  discharged  for  his  own  con- 
venience, and  afterw^ards  appointed  field  clerk. 

245.6.  Decemdes  9,  19ia 

PUBLIC  PBOPEBTT:  Subsistence  Stores;  Sale  or  Transfer. 

The  act  of  July  5,  1884  (23  Stat.  107,  108),  adopted  in  Army  Regulation.*?  1251, 
provides  that  '*  the  price  at  which  subsistence  stores  may  be  transferred,  or  sold 
to  officers  and  enlisted  men,  is  the  invoice  or  purchase  price  of  the  last  lot  of 
the  same  variety  of  subsistence  stores  received  by  the  officer  making  the  sale 
or  transfer  prior  to  the  first  day  of  the  month  in  which  the  sale  or  transfer  Is 
made."  The  **  Invoice  or  purchase  price  "  Is  the  price  paid  by  the  Government 
to  the  contractor. 

400.3502. 

War  Department,  J.  A.  G.  O.,  December  9,  1918.— To  The  Adjutant  General. 
1.  The  several  questions  presented  by  the  Director  of  Purchase  and  Storage 
will  be  quoted  below  with  the  answers  immediately  following  each  question. 
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Question  1.  When  subsistence  stores  are  transferred  from  a  depot  to  another 
depot  or  to  a  subdepot,  or  from  a  depot  or  sulxlepot  to  a  camp,  post,  or  other 
military  station,  sliould  they  be  invoiced  at  the  actual  cost  of  each  lot  so  trans- 
ferred, or  at  tlie  invoice  or  purchase  price  of  the  last  lot  of  the  same  variety  of 
subsistence  stores  received  by  the  ollicer  making  the  transfer  prior  to  the  first 
day  of  the  month  in  which  such  transfer  is  made?     (See  A.  U.  1251.) 

Answer.  Answer  to  this  question  will  be  found  in  the  fii*st  clause  of  Army 
Regulations  1251,  which  reads: 

*•  The  price  at  which  subsistence  stores  may  be  transferred,  or  sold  to  officers 
and  enlisted  men,  is  the  invoice  or  purchase  price  of  the  last  lot  of  the  same 
variety  of  subsistence  stores  received  by  the  officer  making  the  sale  or  transfer 
prior  to  the  first  day  of  tlie  month  in  which  the  sale  or  transfer  is  made." 

Answering  the  questions  specifically,  the  transfer  should  be  made  at  the  in- 
voic*e  pric*e  of  the  last  lot  of  the  same  variety  of  subsistence  stores  received  by 
the  officer  making  the  transfer  prior  to  the  first  day  of  the  month  in  which  such 
transfer  is  made. 

Question  2.  In  the  event  that  subsistence  stores  should  be  so  transferred  at 
the  actual  cost  of  each  lot,  at  what  prices  should  they  be  issued  or  sold  at 
camps,  posts,  and  other  military  stations?  (See  A.  11.  1251;  Military  Laws, 
1915,  par.  603.) 

Answer.  As  stated  above,  the  transfer  should  be  made  at  the  Invoice  price  of 
the  last  lot  received  prior  to  the  first  day  of  the  month  in  which  such  transfer 
is  made,  and  clause  (1)  of  Army  Regulations  1251  prescribes  the  rule  to  be 
followed  in  fixing  prices  at  which  such  supplies  should  be  issued  or  sold. 

(Question  3.  In  cases  where  depots  have  established  salesrooms,  at  what 
prices  should  they  sell  subsistence  stores?  (See  A.  R.  1251;  Milltai-y  Laws, 
1915,  par.  603.) 

Answer.  The  statute,  act  of  July  5,  1884  (23  Stat.  107,  108).  declares  that  In 
cases  of  sales  of  subsistence  supplies  to  officers  and  enlistetl  men,  the  sale  shall 
be  mfide  **  at  the  invoice  price  of  the  last  lot  of  that  article  received  by  the  offi- 
ctn*  making  the  sale  prior  to  the  first  day  of  the  month  In  which  the  sale  la 
jiiade."  The  regulation  is  to  the  same  effect.  This  office  can  hardly  make  it 
l)lainer.  The  invoice  price  is  well  understood  to  be  the  price  paid  by  the  Gov- 
ernment to  the  contractor.  If  the  sales  are  made  from  supplies  which  have 
been  transferred  to  a  depot,  the  rules  laid  down  in  the  first  10  lines  of  Army 
Regulations  1251  will  govern. 

(Question  4.  When  subsistence  stores  are  furnished  to  another  bureau  of  the 
War  Department,  or  to  another  executive  department  of  the  Government  or 
employee  thereof,  what  is  to  be  deemed  the  "  contract  or  invoice  price "  of 
such  supplies  for  the  purpose  of  fixing  the  amount  to  be  paid  therefor?  (See 
A.  R.  671 ;  Military  Laws  1915,  par.  604.) 

Answer.  The  contract  or  invoice  price  is,  as  Just  stated,  the  price  paid  by  the 
Government  to  the  contractor. 


REQUISITION:  Compulsory  Orders. 

The  Chief  of  Ordnance  placed  a  procurement  order,  which  recited  that  it 
was  Issued  under  section  120,  national  defense  act,  June  3,  1916  (39  Stat.  166, 
213).  Although  it  was  agi'eed  that  the  order  and  the  acceptance  thereof  should 
constitute  the  contract.  It  was  a  compulsory  order  within  the  meaning  of  that 
act 

400.138. 

War  Department,  J.  A.  G.  O.,  December  9, 1918. — To  the  Director  of  Purchase, 
Storage  and  Traffic. 

1.  The  question  is  as  to  whether  the  accompanying  copy  of  procurement  order 
dated  October  30,  1917,  placed  by  the  Ordnance  Department  with  the  Canadian 
Car  &  Foundry  Co.,  is  a  compulsory  order  and  subject  to  the  provisions  of  section 
120,  national  defense  act,  approved  June  3,  1916  (39  Stat.  166,  213). 

2.  Paragraph  1  of  the  order  recites,  inter  alia,  that  it  is  Issued  "  under  the 
provisions  of  section  120  of  the  act  of  Congress  relating  to  national  defense, 
approved  June  3,  1916,"  supra,  and  that  it  is  placed  by  direction  of  the  Chief 
of  Ordnance,  United  States  Army.  The  order,  however,  shows  on  its  face  that  it 
is  placed  in  accordance  with  an  agreement  with  the  orderee ;  that  it  was  to  be 
followed  by  the  formal  acceptance  of  the  orderee;  and  that  the  order  and 
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acceptance  will  constitute  the  coiUxact  with  the  orderee,  it  being  stated  therein 
tiiat  "  fXH  delivery  is  to  be  completed  within  60  days  from  the  date  of  this  ortler, 
no  formal  contract  will  l>e  required/*  Assuming  that  the  officer  signing:  the 
order  liad  authority  to  place  it  as  a  compulsory  order,  it  is  the  opinion  of  this 
office  that  the  fact  that  an  agreement  was  reached  as  to  the  price  to  be  paid  the 
orderee  does  not  deprive  the  order  of  the  character  of  a  compulsory  order, 
oxct'pt  as  to  the  points  covered  by  the  agreement.  In  other  words,  it  is  the  view 
of  this  office  that  the  order  was  compulsory,  and  would  furnish  the  orderee  the 
protection  with  respect  to  previous  contracts  which  a  compulsory  order  would 
nlTord,  assuming  that  the  orderee  had  a  plant  within  the  United  States  so  as 
to  l»e  subject  to  such  a  compulsory  order. 


PAY  AND  ALLOWANCES:  Mileagre  to  First  Duty  Statioa;  Oflleer  Appolated 
from  National  Oaard. 

A  retired  officer  of  the  National  Guard  has  no  military  status  under  the 
Federal  law  (Ops.  J.  A.  G.  ante,  p.  35,  Jan.  17,  1918)  ;  and  when  commissioned 
in  the  United  States  Army  he  is  not  entitled  to  mileage  to  his  first  duty  station. 
He  was  appointed  from  civil  life  within  the  meaning  of  Army  Regulations  1297. 

245.6. 

War  Department,  J.  A.  G.  O.,  December  10, 1918.— To  The  Adjutant  General. 

1.  The  question  presented  is  whether  a  retired  officer  of  the  National  Gunnl 
is  entitled,  upon  being  commissioned  in  the  United  States  Army,  to  mileage  for 
travel  to  his  first  duty  station,  or  whether  he  is  to  be  regarded  as  having  be«ni 
apiM)inted  from  civil  life  within  the  meaning  of  Army  Itegulations  1297.  The 
Biieclftc  case  pro8ente<l  is  that  of  Maj.  H.,  district  intelligence  officer,  Portland, 
Orog.,  wlio,  on  August  28,  1918,  was  notiftetl  at  San  Diego,  Calif.,  of  his  appoint- 
nmnt  as  major,  United  States  Army,  and  directed  to  proceed,  upon  acceptaniv  of 
ani>nlntniont,  to  Snn  Francisco  for  duty.  Maj.  H.  contends  that  he  was  not 
opi<oliited  from  civil  life,  as  he  was  a  colonel  on  the  retired  list  of  the  Masssi- 
chiwett^  National  Guard. 

,2.  Itetlred  officers  of  the  National  Guard  have  no  military  status  under  the 
FeilernI  law.  See  Opinions,  Judge  Advocate  (General,  ante,  page  35,  January  17, 
191S,  the  abstract  of  which  reads  as  follows: 

"  The  rolired  officers  of  the  District  of  (.^olumbla  Militia  have  no  legal  military 
status.  They  can  not  function  with  the  Organized  Militia,  becanse  It,  as  a 
military  institution,  has  ceased  to  exist,  having  been  superseded  by  the  new 
Naflmial  Gnai*d  created  by  the  national  defense  act  of  June  3,  1916  (39  Stat. 
1(J6>.  They  can  not  function  with  the  National  Guard,  because  they  have  never 
l)€<Mi  authorized  to  become  a  part  of  the  National  Guard.  While  doubtless  en- 
titled to  wear  the  uniform  upon  occasUins  of  ceremony,  section  20.  District  of 
Columbia  militia  act  of  1909  (35  Stat.  629.  631),  they  are  no  longer  subject  to 
military  Jurisdiction,  nor  are  they  under  any  military  obligation." 

3.  In  the  opinion  of  this  office  Maj.  H.  was  appointed  from  civil  life 
within  the  meaning  of  Army  Regulations  1297,  and  is,  therefore,  not  entitled 
to  the  mileage  claimed. 


CLAIMS:  Theft  by  Soldier;  Stoppage  of  Pay. 

The  Government  is  not  liable  for  an  automobile  stolen  by  an  enlisted  man. 
lender  the  one  hundred  and  fifth  article  of  war.  a  board  of  officers  may  investigate 
the  claim  and  assess  the  damages  sustained  by  the  owner  of  the  automobile.  If 
such  assessment  be  approved  by  the  commanding  officer  who  convened  the  l»oard, 
the  amount  thereof  may  be  charged  against  the  pay  of  the  offending  soldier. 

ir>3. 

War  Department,  J.  A.  G.  O.,  Decemebr  11,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  on  the  question  whether  the  owner 
of  a  Buick  runaliout  automobile  stolen  by  a  private  in  the  Army  can  obtain 
comi)en.sation  for  his  car  from  the  Government  or  the  thief. 

2.  It  is  stated  In  the  papers  that  It  can  be  proven  that  the  automobile,  the 
property  of  Mr.  S.,  of  Chester,  S.  C,  was  stolen  from  the  main  street  of  that 
town  on  the  night  of  October  16. 1918,  by  Pvt.  M.  R.    The  papers  also  show  that 
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Pvt.  M.  R.  R.,  of  Chester,  S.  C,  who  enlisted  September  15,  191G,  nnd  was  as- 
signed to  Battery  A,  Field  Artillery,  at  Eagle  Pass,  Tex.,  deserted  November  14, 
1918,  from  Company  B,  Division  Battalion,  Fort  Sill,  Okla. 

3.  It  Is  clear  that  the  claim  for  the  loss  of  the  automobile  is  not  a  legal  one 
against  the  Government.  If,  however,  Pvt.  M.  R.  is  the  same  person  as  Pvt. 
M.  R.  R.,  who  has  deserted,  and  it  is  proven  that  he  was  the  thief  and  he  should 
return  to  tlie  sen'ice  or  be  apprehended  and  tried  and  the  sentence  permit  of  his 
receiving  any  pay,  then  in  the  opinion  of  this  office,  under  the  provisions  of 
Articles  of  War  105,  a  board  of  officers  may  investigate  the  claim  and  assess 
the  damages  of  the  owner  of  the  stolen  automobile,  and  if  the  assessment  be 
approved  by  the  commanding  officer  convening  the  board,  the  amount  of  the 
assessment,  so  approveil,  may  be  charged  against  the  pay  of  the  soldier. 


GONTBACTS:  Authority  to  Exeente;  Lease  of  Cars  to  Contractors. 

The  Secretary  of  War  need  not  personally  sign  or  approve  leases  on  tank 
cars  by  the  Ordnance  Department  to  contractors  performing  Government  con- 
tracts or  parties  supplying  materials  to  such  contractors.  Such  leases  are 
covered  by  the  regulations  authorizing  contracts  to  be  made  by  officers  of  the 
contracting  bureaus,  and  they  may  be  executetl  by  a  duly  appointed  contracting 
officer  of  the  Ordnance  Department 

531.5.  Deckmbeb  11,  1918. 


PAT  ANB  ALLOWANCES:  Flying  Duty;  Transfer  to  New  Station. 

An  officer  on  duty  at  a  Hying  field  was  required  to  participate  "  regularly  and 
fre<iuently  in  aerial  flights  "  within  the  meaning  of  section  13,  national-defense 
act  of  June  3,  1916  (39  Stat.  166,  174).  He  was  transferred  by  comi)etent 
"brdors  to  another  flying  field  to  engage  in  the.  same  kind  of  duty.  Duripg  tiie 
time  he  was  traveling  from  one  station  to  another  he  should  be  regarded  .a^- in  a 
flying  status  and  entitled  to  the  increa.sed  pay  provided  by  said  section  lii  (23 
Comp.  Dec.  589;  24  Comp.  Dec.  11). 

241.19. 

War  Department.  J.  A.  O.  O.,  December  11.  1918. — ^To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  whether  MaJ.  D.  of  the  Aviation  Hei^- 
tlon,  Signal  Corps,  is  entitled  to  increase  of  pay  as  for  actual  flying  service 
from  October  20  to  October  22,  1918,  inclusive,  while  complying  with  orders  of 
October  18  (S.  O.  No.  266,  Headquarters,  Call  Field,  Tex.,  1918),  direct- 
ing him,  in  pursuance  of  Instructions  from  the  War  Department,  to  procccil 
from  Call  Field,  Tex.,  to  Rockwell  Field,  San  Diego,  Calif.,  for  temporary  duty 
for  the  purpose  of  receiving  training  as  pursuit  pilot.  It  appears  that  Ma), 
(then  First  Lieut)  D.  was  regularly  on  flying  duty  at  Call  Field  prior  to  the 
receipt  of  such  order  and  that  there  was  no  break  in  the  continuity  of  his 
assignment  to  duty  requiring  him  "to  participate  regtdarly  and  frequently  in 
aerial  flights*'  (sec.  13,  national  defense  act  of  June  3,  1916,  39  Stat.  166, 
175).  and,  in  the  opinion  of  this  office,  he  is  entitled  to  tJie  increase<l  pay  for 
the  three  days  mentioned  while  he  was  traveling  from  one  flying  fleld  to  another, 
provided  for  by  section  13  of  the  national  defense  act.  (See  2d  Comp.  Dec. 
589;  24  id.  11.) 


SOLDIERS :  Casaalty  Lists  as  Proof  of  Death ;  Insnrance. 

There  Is  no  Executive  order  requiring  life  Insurance  companies  to  accept  as 
pi*oof  of  death  a  statement  from  The  Adjutant  General  that  a  member  of  the 
American  Expeditionary  Forces  has  died  overseas.  Many  of  the  larger  com- 
panies are  accepting  such  statements  as  satisfactory  proof  of  death,  but  the 
Government  is  not  responsible  for  the  refunding  of  money  wrongfully  paid  to 
a  beneflciary  because  of  a  misstatement  of  Tii^  Adjutant  GeneraL 
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004.61.  ' 

War  Department,  J.  A.G.  O.,  December  11,  1018.— To  The  Adjutant  Genera]. 

1.  The  attached  letter  from  the  office  of  the  Central  Life  Insurance  Col, 
Fort  8cott,  Kans.,  presents  the  following  questions: 

(a)  Whether  any  Executive  order  has  been  made  to  the  effect  that  life 
insurance  companies  of  this  country  shall  accept  as  proof  of  death  a  statement 
from  The  Adjutant  General  that  death  has  occurred  to  any  member  of  the 
expeditionary  force,  and  that  upon  such  evidence  alone  death  claims  shall  be 
paid. 

(6)  Whether  in  any  cases  where  correction  of  records  of  the  office  of  The 
Adjutant  General  show  that  a  misstatement  was  made  In  any  cane  the  Govern- 
ment will  assume  responsibility  for  return  to  the  insurance  company  of  the 
money  paid  to  the  beneficiary  in  error. 

2.  The  first  question  atK)ve  presented  is  answered  in  the  negative,  but  it  may  be 
stated  tiiat  practically  all  of  the  larger  insurance  companies  are  accepting  as  a 
sufficient  proof  of  death  a  statement  from  The  Adjutant  General  that  a  member 
of  the  American  Expeditionary  Forces  has  died  overseas.  The  second  question 
is  alsi)  answered  in  the  negative,  as  the  Government  assumes  no  responsibility 
to  return  to  any  insurance  company  any  money  paid  through  error  to  the 
beneficiary  of  a  decedent. 


WAB  BISK  INSUBANCE:  Absence  Without  Leare;  Line  of  Duty;  Right  of 
Beneficiary  to  Insnranee. 

A  soldier  stationed  at  a  camp  went  absent  without  leave  and  was  later  re- 
ix)rted  to  be  at  his  home.  Request  for  his  arrest  and  return  was  made,  but 
was  never  complied  with.  A  weel5  after  his  departure  from  camp  a  telegram 
Was  received  from  a  physician  stating  that  the  soldier  was  suffering  from  in- 
fluenza. He  died  a  few  days  later  without  having  been  returned  to  military 
control.  His  death  was  not  the  result  of  a  disease  "  contracted  in  line  of 
duty,"  within  the  meaning  of  section  300,  war-risif  insurance  act  (40  Stat.  398, 
405),  authorizing  payment  of  compensation  in  event  of  the  death  of  a  soldier. 
Payment  of  the  proceeils  of  insurance  granted  under  Article  IV  of  40  Statutes  398, 
409  will  not  be  affected  by  this  decision. 

220.46. 

W^ar  Department,  J.  A.  G.  O.,  December  11,  1918.--To  the  War-Bisk  Judge 
Advocate,  Camp  Funston,  Kans. 

1.  There  is  referred  to  this  office  for  opinion  the  question  as  to  w-hether  the 
death  of  Pvt.  M.,  serial  No.  4508917,  Thirty-fourth  Company,  One  hundred  and 
sixty-fourth  I>epot  Brigade,  Camp  Funston,  Kans.,  was  the  result  of  disease 
contracted  in  the  line  of  duty,  within  the  meaning  of  the  war-risk  insurance  act 
(40  Stat.  398).  From  the  papers  submitted  it  appears  that  Pvt.  M.  was  stationed 
at  Smoky  Hill  IHats  to  receive  Instruction  in  modern  warfare.  On  October  16, 
1918,  he  went  absent  without  leave  and  was  so  reported.  On  October  20,  1918; 
information  was  received  by  the  military  authorities  that  Pvt  M.  was  at  his 
home  in  Arkansas  City,  Kans.,  and  the  chief  of  police  of  that  city  wired  the 
commanding  officer  of  the  Thirty-fourth  Comimny  that  M.  was  in  that  city.  It  is 
stated  that  a  telegram  was  sent  to  the  police  authorities  of  Arkansas  City  to 
hold  M^  awaiting  arrival  of  the  military  police,  and  that  a  request  was  made 
by  the  commanding  officer  of  the  Thirty-fourth  Company  that  the  military 
police  be  Instructed  to  "  send  for  "  M.  It  does  not  appear  that  either  of  these 
requests  was  complied  with,  or  that  M.  was  ever  actually  returned  to  military 
c<»utrol.  A  telegram  was  sent  by  Dr.  Tufts  October  23, 1918,  to  the  effect  that  M. 
was  sick  with  Influenza,  and  requesting  that  his  "  furlough  "  be  extended.  To 
this,  apparently,  no  reply  was  made.  On  October  24  Pvt.  M.  was  reported  as 
sulTerlng  from  pneumonia,  following  influenza,  and  he  died  of  pneumonia  on 
October  31,  1918.  It  is  stated  in  the  papers  that  the  period  of  incubation  of 
influenza  does  not  exceed  72  hours  in  any  case. 

2.  In  the  case  of  Moore  v.  United  States,  1913  (48  Ct.  Cl.s.,  110),  the  court 
considered  the  question  of  the  proper  construction  of  the  words  "  contracted  in 
line  of  duty,"  as  used  in  the  statute  providing  for  the  payment  of  six  months' 
pay  to  the  widow  or  designated  beneficiary  of  an  officer  or  enlisted  man,  whose 
death  occurred  from  "  wounds  or  disease  contracted  in  line  of  duty."  The  court 
said: 
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"As  a  general  proposition  we  believe  a  soldier  is  in  line  of  duty  until  sepa- 
rated from  the  service  by  death  or  discharge,  If  during  such  time  he  Is  sub- 
mitting to  all  of  its  laws  and  regulations."    ♦    *    * 

"As  we  view  It,  however,  the  statute  under  consideration  employed  this 
phrase  in  a  more  limited  sense.  Suppose  a  soldier  dies  from  wounds  received 
in  a  duel  or  from  disease  contracted  In  a  brothel,  could  It  be  said  that  he  died 
of  wounds  or  disease  contracted  '  in  line  of  duty '? 

"Again,  the  statute  under  consideration  provides  for  the  benefit  when  the 
death  occurs  from  disease  *  contracted  in  line  of  duty.*  In  this  case,  or  In  any 
claim  under  this  statute,  is  the  court  to  take  and  consider  evidence  as  to 
when  the  disease  of  which  the  soldier  died  was  contracted?  In  this  age  of  the 
discovery  and  dispute  as  to  disease  microbes  and  germs  is  the  court  called 
ui)on  to  take  evidence  and  decide  when  the  germs  of  typhoid  fever,  tuberculosis,, 
or  other  diseases  first  began  to  Incubate?  If  so,  then  the  evidence  might  show 
that  a  soldier  engage<l  In  active  war  duty  for  years,  and  In  the  midst  of  which 
he  died  of  tuberculosis,  contracted  the  disease  before  he  entered  the  service. 

"  We  do  not  believe  any  such  narrow  construction  of  this  statute  is  demanded. 
We  think  that  a  reasonable  construction  of  It  confers  the  benefit  whenever  the 
soldier  dies  while  In  the  service  generally,  and  submitting  to  Its  rules  and 
regulations,  from  wounds  or  disease  not  the  result  of  his  own  misconduct." 

3.  The  rule  announced  in  the  Moore  case  is  followed  by  this  ofRce.  As  it 
does  not  appear  that  Pvt^  M.  was  ever  actually  returned  to  military  control  after 
he  went  absent  without  leave,  his  death  did  not  occur  while  he  was  submitting 
to  the  rules  and  regulations  of  the  military  service,  and  consequently  upon 
the  facts  stated  the  question  referred  is  answered  in  the  negative. 

4.  It  is  stated  that  the  soldier  on  September  16,  1918,  applied  for  $10,000 
insurance  under  the  war-risk  insurance  act.  There  Is  an  Intimation  In  the 
first  indorsement  that  the  rights  of  the  beneficiaries  of  such  insurance  may 
be  affected  by  the  question  as  to  whether  death  occurred  In  line  of  duty.  No 
fcuch  limitation  is  to  be  found  in  the  insurance  provisions  of  the  war-risk  Insur- 
ance act.  Payments  of  insurance  under  the  contract  of  Insurance  will  not  be 
affected  by  the  decision  that  tlie  death  of  the  soldier  was  not  In  the  line  of  duty. 


YfAB  RISK  INSURANCE:  Effect  of  Disability  Arising  Subsequent  to  Ac- 
ceptance for  General  Military  Service;  Latent  Defects. 

A  soldier  was  inducted  Into  the  service  and  accepted  by  the  board  of  Army 
surgeons  at  a  camp  as  physically  qualified  for  general  military  service.  Sub- 
sequently he  became  disabled.  If  disability  resulted  from  an  aggravation  of  a 
disease  which  the  soldier  had  prior  to  his  acceptance  for  service  and  such 
aggravation  was  caused  by  liis  military  service  and  not  by  his  willful  miscon- 
duct, he  is  entitled  to  com[)eusatIon  under  section  300,  war  risk  Insurance  act 
(40  Stat.  398,  405).  If  he  is  entitled  to  such  compensation,  he  Is  also  entitled 
to  reasonable  medical,  surgical,  and  h()si)ital  services,  as  provided  by  subse- 
tion  3,  section  302,  act  of  October  6,  1917  (40  Stat.  398,  406).  Inquiry  as  to 
whether  a  disability  existed  prior  to  enlistment  should  not  be  made  in  the  case 
of  a  soldier  who  was  found  physically  fit  and  accepted  for  general  military 
service. 

004.C129. 

War  Department,  J.  A.  G.  O.,  December  11,  1918.— To  the  War  Risk  Judge 
Advocate,  Camp  Upton,  N.  Y. 

1.  A  soldier  was  Inducted  and  was  accept e<l  at  the  camp  by  the  board  of 
Army  surgeons  as  i)hyslcally  qualified  for  general  military  service.  The  pro- 
viso of  section  300,  war-risk  insurance  act  (40  Stat.  398,  405),  is  applicable; 
"  that  for  the  purpose  of  this  section  said  officer,  enlistetl  man,  or  other  member 
shall  be  held  and  taken  to  have  been  in  sound  condition  when  examined,  ac- 
cepted and  enrolled  for  service." 

2.  If  the  disability  from  which  the  soldier  now  suffers  is  the  result  of  an  ag- 
gravation of  a  disease  which  he  had  at  the  time  of  his  acceptance  for  service, 
and  if  such  aggravation  was  caused  by  his  military  service,  and  was  not  the 
result  of  his  own  willful  misconduct,  it  is  the  opinion  of  this  office  that  he  is 
entitled  to  the  benefits  of  section  300  of  the  act. 

3.  Paragraph  470,  Army  Regulations,  Changes  Army  Regulations  No.  64, 
December  13,  1917,  provides  that  "  an  enlisted  man,  who  requires  treatment  in 
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an  institutiou  for  tlie  insane  by  reason  of  Insanity  existing  l)efore  liifi  enlist- 
ment, is  not  entttleti  under  paragrapti  464  to  be  eared  for  at  the  expense  of 
tjie  United  States."  Paragraph  4<W,  Army  Regulations,  Changes  Armsr  Reign- 
lations  No.  64,  December  13,  1917,  contains  provisions  relative  to  adnilksfon  to 
St.  Ellzabeth*s  Hospital,  Washington,  D.  C,  and  to  other  hospitals  for  the 
in.sane.  Both  of  those  regulations  are  under  date  of  December  13,  1917.  The 
proviso  in  section  300,  above  quoted,  became  law  on  June  25,  1918.  As  that 
proviso  is  applicable  to  tlie  case  of  a  soldier  who  was  inducted  and  foun^l 
physically  fit  and  who  was  accepted  for  general  military  service  by  an  exanii- 
Ing  board  of  Army  surgeons  at  the  camp,  it  necessarily  follows  that  such  a 
soldier,  for  the  purpose  of  section  300,  war- risk  insurance  act,  notwithstandfo;: 
the  actual  facts,  can  not  be  said  to  have  been  insane  *'  before  his  enlistment." 

4.  It  may  be  assumed,  although  it  is  not  decided,  that  for  the  purposes  of 
admission  to  St.  Elizabeth's  Hosi)ltal  or  to  another  hospital  for  the  insane 
under  acts  of  Congress  other  than  the  war-risk  insurance  act,  or  under 
Army  Regulations  464  to  470,  Inquiry  may  be  made  as  to  whether  the  In- 
sanity of  the  applicant  existed  l>efore  his  enlistment  Such  an  inquiry  sliould 
not  be  made  in  the  case  of  a  soldier  who  has  been  found  physically  fit  and  wIk) 
was  accepted  for  general  military  service  by  the  examining  board  of  Army 
surgeons  at  the  camp,  for  the  purpose  of  determining  his  rlglits  to  the  benefits 
of  section  300,  war-risk  insurance  act. 

5.  It  is  the  opinion  of  this  office  that  a  soldier  entitled  to  compensation 
under  section  300,  war-risk  insurance  act,  is  also  entitled  to  the  benefits  of  sub- 
section 3,  section  302,  of  the  act. 


CLAIMS:  Oorernment  Officers  or  Employees  as  GonBsel  in  ProseeatloB. 

Section  190,  Revised  Statutes,  provides  that  "it  shall  not  be  lawful  for  any 
l)ei*son  appointed  after  the  fii*st  day  of  June,  one  thousand  eight  hundred  aiMl 
se\'enty-two,  as  an  officer,  clerk,  or  employee  in  any  of  the  departments,  to  act 
as  counsel,  attorney,  or  agent  for  prosecuting  any  claim  against  the  United 
States  which  was  i)endlng  in  either  of  said  departments  while  he  was  such 
offic'pi',  clerk,  or  employee,  nor  In  any  manner,  nor  by  any  means,  to  aid  in  the 
prof^e^utlon  of  any  such  claim,  within  two  years  next  after  he  shall  liave  ceaseil 
to  be  such  officer,  clerk,  or  employee."  This  prohibition  applies  to  any  claim 
against  the  United  States  which  was  pending  in  any  department  while  the 
exehiployee  was  in  the  employ  of  the  Government  (20  Ops.  Atty.  Gen.  695  >  ; 
but  application  for  a  patent  Is  not  "  a  claim  against  the  United  States  "  within 
its  meaning,  unless  the  United  States  has  an  Interest  In  the  issuance  of  the 
patent.  An  officer  of  the  Army  or  Navy  is  not  an  officer  "  In  any  of  the  depart- 
ments "  within  the  meaning  of  the  statute  (25  Ops.  Atty.  Gen.  6). 

230.769. 

War  Department,  J.  A.  G.  O.,  December  12,  1918.— To  The  Adjutant  General. 

1.  The  Army  and  Navy  patent  board,  by  a  letter  dated  December  5,  1918,  re- 
quests my  opinion  upon  a  number  of  questions  relating  to  the  construction  of 
Revised  Statutes,  section  190. 

The  section  reads  as  follows : 

"  It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day  of  June, 
one  thousand  eight  hundred  and  seventy-two,  as  an  officer,  clerk,  or  employee  in 
any  of  the  departments,  to  act  as  counsel,  attorney,  or  agent  for  prosecuting  any 
claim  against  the  United  States  which  was  pending  in  either  of  said  departments 
while  he  was  such  officer,  clerk,  or  employee,  nor  in  any  manner,  nor  by  any 
means,  to  aid  in  the  prosecution  of  any  such  claim,  within  two  years  next  after 
he  shall  have  ceased  to  be  such  officer,  clerk,  or  employee." 

Under  this  section  the  board  desires  advice  upon  the  following  questions: 

(a)  Will  members  or  assistants  of  the  board  who  were  formerly  registered 
patent  attorneys  be  prohibited  from  taking  up  *'  their  patent  practice  "  for  two 
years  after  leaving  the  Government  service? 

(ft)  Does  the  section  prohibit  a  former  employee  from  prosecuting  a  claim 
against  another  department  than  that  in  which  he  had  been  employed? 

(c)  Is  the  word  "claim"  broad  enough  to  cover  an  application  for  a  patent? 

(d)  Are  officers  of  the  Army  and  Navy  officers  in  a  department,  within  the 
meaning  of  the  section? 
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2.  Answers  to  those  questions  should  be  prefaanl  with  the  remark  that  the 
decision  tliereof  Is,  prior  to  adjudication  by  a  competent  court,  a  matter  for 
the  department  concerned,  and  this  opinion  must  be  regarded  as  merely  in  the 
nature  of  advice  to  Interested  officers  of  the  Army  or  the  War  Department. 
With  this  understanding  the  questions  are  discussed  In  the  order  given  above. 

(a)  The  first  question  can  not  be  answereii  witliout  specific  information  as 
to  the  prosent  relationship  of  tlie  persons- involved  to  the  Government  and  as 
to  what  "  their  patent  practice,"  past  or  future,  was  or  may  be.  The  case  of 
Van  Metre  v.  A'unn  (133  N.  W.  1012,  1014)  may  throw  some  light  upon  the 
matter. 

{h)  In  answer  to  the  second  question:  Tlie  prohibition  of  the  statute  covers 
any  claim  against  the  United  States  pending  in  any  department  while  the  ex- 
employee  was  in  the  employ  of  the  Government.  The  question  was  so  answered 
in  an  opinion  of  Attorney  General  Olney  (20  Op.  Atty.  Gen.  695). 

(c)  The  word  "claim"  is  the  broadest  term  of  its  Icind,  including  suits, 
actions,  and  demands,  or  any  other  assertion  of  a  right.  It  is  obvious  from 
the  language  of  the  patent  statutes  that  it  Includes  an  application  for  a  patent. 
( U.  S.,  sec.  4888,  amended  by  the  act  of  Mar.  3,  1915,  38  Stat.  958 ;  R.  S.,  sees. 
41^%  4017;  ^Vhite  v.  Dunbar,  119  U.  S.  47.)  But  it  is  equally  plain  that  an 
application  for  a  patent  is  not  a  '*  claim  against  the  United  States,"  unless  the 
Government  In  the  particular  case  has  an  interest  adverse  to  the  issuance  of 
the  patent. 

id)  The  persons  covere<l  by  Revised  Statutes,  section  190,  are  "ofl^cei'S, 
clerks,  or  employees  in  any  of  the  departments."  The  section  Is  a  part  of  Title 
IV,  the  provisions  of  which  apply,  according  to  the  terms  of -the  first  section  of 
the  title,  section  158,  to  seven  named  executive  departments,  including  the  De- 
partments of  War  and  of  the  Navy.  It  is  obvious  that  these  departments  were 
not  regarded  by  Congress  as  including  the  Army  and  the  Navy,  respectively, 
for  the  latter  are  treated  in  two  titles  of  the  Revised  Statutes,  following  the 
titles  devotetl  to  the  several  executive  departments  and  to  the  judiciary.  I 
am,  therefore,  of  the  opinion  that  an  officer  of  the  Army  or  the  Navy  Is  not  an 
officer  "  in  any  of  the  departments,"  within  the  meaning  of  this  statute.  Act- 
ing Attorney-General  Hoyt  rendered  a  similar  opinion  with  reference  to  em^ 
ployees,  officers,  or  clerks  of  the  Civil  Service  Commission,  on  the  f!:round 
that  the  Civil  Service  ConmiLsslon  Is  not  a  part  of  any  of  the  executive  dcpurjt- 
nients  name<l  In  the  Revised  Statutes  or  subsequent  acts  of  Congress  (25  Op. 
Atty.  Gen.  6). 

3.  It  is  recommended  that  the  Army  and  Navy  patent  board  be  advised  in. 
accordance  with  the  foregoing  paragraphs. 


•m 


INSANITY :  Betention  of  Civilian  in  QoTernmi^nt  Hospital. 

An  insane  man  who  is  found  wandering  al>out  a  military  camp  and  who  Is 
not  in  the  military  service,  can  not  be  retained  in  a  Government  hospital  at 
public  expense.  If  the  State  authorities  refuse  to  care  for  him  and  he  CAii  be 
given  his  liberty  without  danger  to  himself  or  others,  he  sliould  l>e  discharged 
from  the  hospital. 

701. 

War  Department,  J.  A.  G.  O.,  Recemljer  12,  1918.--To  The  Adjutant  General. 

1.  The  commanding  officer  of  the  camp  hospital,  Camp  Meade,  Md.,  reports 
that  In  August  last  an  insane  man,  named  L.,  was  found  wandering  about  the 
camp  and  was  taken  Into  the  base  hospital  for  safe-keeping  where  he  has  been 
ever  since.  He  asks  that  "provision  be  made  In  a  Government  hospital  for 
receiving"  this  man,  as  he,  the  commanding  officer,  has  been  unable  to  locate 
any  friends  or  relatives.  It  also  appears  that  there  is  no  record  of  him  In 
the  War  Department  as  having  been  In  the  military  service.  His  case  Is 
diagnosed  ** Dementia  praecox,  simple  type" 

2.  If  this  man  is  able  to  leave  the  hospital  he  should  be  discharged,  as  there 
is  no  authority  to  retain  him  in  a  Government  hospital  at  public  expense.  It  Is 
recommended  that  the  Maryland  authorities  be .  requested  to  take  cknrge  ot 
hiin,  and  if  they  do  not  so  that  he  then  be  turned  loose,  If  he  Is  able  to  foe 
discharged  without  danger  to  himself  or  others. 
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PHILIPPINE  SCOUTS:  Betirement  of  Offleers. 

The  act  of  March  4,  1915  (38  Stat.  1062,  1068),  authorizing  the  restoration 
to  active  duty  of  officers  who  have  been  placed  on  the  retired  list  of  the  Army 
l>ecause  of  physical  disability  does  not  apply  to  retired  Philippine  Scouta. 
Section  20  of  the  national  defense  act  of  June  3,  191G  (39  Stat.  166,  185),  au- 
thorizes the  retirement  of  Philippine  Scout  officers  but  does  not  place  such 
officers  on  the  retired  list  of  the  Army.  It  expressly  provides  that  they  shall 
be  placed  on  "  the  retired  list  created  by  this  section." 

322.0931. 

War  Department,  J.  A.  O.  O.,  December  12,  1918.--To  The  Adjutant  GeneraL 

1.  Inquiry  is  made  whether  the  act  of  March  4,  1915  (38  Stat.  1062.  1068), 
authorizing  the  transfer  of  officers  from  the  retired  list  to  the  active  list 
applies  to  retired  I'hilippino  Scouts. 

2.  The  inquiry  is  answered  in  the  nejijatlve.  The  act  of  March  4,  1915,  suprtu 
provides  for  restoration  to  the  active  list  of  officers  who  have  been  transferrea 
for  physical  disability  from  the  active  list  to  the  retired  list  of  the  Army. 
Section  26  of  the  national  defonse  act  (39  Stat.  166,  185),  which  authorizes  the 
retirement  of  Philippine  Scout  officers,  provides  that  they  shall  be  retired  under 
the  laws  governing?  the  retirement  of  enlisted  men,  except  that  they  may  be 
retired  for  disability  under  the  same  conditions  as  officers  of  the  Regular  Army 
and  shall  receive  retired  pay  and  allowances  of  master  signal  electricians.  It 
does  not  contemplate  that  these  retired  Philippine  Scout  officers  be  placed  on 
the  retired  list  of  tlie  Army  but  upon  "  the  retired  list  created  by  this  section." 


BANK:  Transfer  of  Enlisted  Men;  Loss  of  Grade. 

Enlisted  men  of  the  Medical  Department  and  Sanitary  Corps  of  the  grades 
of  hospital  sergeant  and  sergeant,  first  class,  can  not  be  transferred  to  the 
Quartermaster  Corps  without  loss  of  grade.  They  must  be  transferred  as  pri- 
vates, and  the  transfers  can  not  be  antedated. 

220.33. 

AVai-  Department,  J.  A.  G.  O.,  December  12,  1918.--To  The  Adjutant  GoneraL 

1.  Inquiry  is  made  whether  enlisted  men  of  the  Medical  Department  of  the 
grade  of  hospital  sergeant  and  sergeant,  first  class,  Medical  Department,  and 
Sanitary  Corps,  may  now  be  transferred  to  the  Quartermaster  Corps  without 
loss  of  grade  and  as  of  Dwember  1,  1918. 

2.  The  inquiry  is  answered  in  the  negative.  There  is  no  grade  of  hospital 
serjreant  or  sergeant,  first  class,  in  the  Quartermaster  Corps.  Such  enlisted 
men  as  are  transferred  nmst  be  transferred  as  privates.  If  there  are  vacancies 
in  noncommissioned  offices  in  the  Quartermaster  Corps  they  may  be  promoted 
thereto  after  transfer.  Transfer  can  not  now  be  made  as  of  December  1,  1918. 
These  men  are  entitled  to  the  pay  of  the  grade  in  which  they  were  transferred 
up  to  the  time  of  transfer,  and  thereafter  they  are  entitled  to  the  pay  of  such 
grade  as  they  may  hold  in  the  Quartermaster  Corps.  Pay  and  allowances  can 
not  be  dianged  by  dating  back  transfei's  or  apiwintments.  ^ 


ARMY:  Employment  to  Prevent  Exportation  of  Mnnitlons;  Power  of  the 
President, 

Under  the  resolution  of  March  14,  1912  (37  Stat.  630),  nnd  the  proclamation 
of  the  President  of  October  19,  1915,  made  pursuant  thereto,  it  is  unlawful  to 
expr>rt  munitions  and  arms  into  Mexico;  and  section  8,  Title  VI,  act  of  June 
15,  1917  (40  Stat.  217,  223),  expressly  authorizes  the  President  to  employ  any 
part  of  the  land  and  naval  forces  to  prevent  the  unlawful  exportation  of 
munitions.  Since  the  President  has  not  authorized  the  employment  of  the 
Army  for  such  purposes,  the  military  forces  can  not  be  used  to  stop,  search, 
and  seiw  vehicles  near  the  Mexican  border  to  ascertain  whether  they  are  car- 
rying munitions. 

000.51. 

War  Department,  J.  A.  O.  O.,  December  13,  1918.— To  The  Adjutant  General. 

1.  The  first  indorsement  Invites  attention  to  an  opinion  by  a  department 
judge  advocate,  under  date  of  December  2,  1918,  to  the  effect  that  without  an 
Executive  order  the  military  forces  are  without  power  to  stop,  search,  and 
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seize  vehicles  passing  over  highways  in  the  vicinity  of  the  border  to  ascertain 
whether  they  are  carrj^ing  munitions,  for  the  purpose  of  transfer  beyond  the 
border. 

It  appears  that  a  force  of  Mexican  bandits  is  now  south  of  the  border  in  the 
vicinity  of  El  Paso,  apparently  for  the  purpose  of  securing  ammunition  by 
trucks  or  automobiles  from  El  Paso  and  railway  points  east  of  Bl  Paso.  In- 
formation is  requested  as  to  whether  there  is  authority  In  the  military  forces 
to  so  stop,  search,  and  seize  such  vehicles  for  the  puiT)oses  above  set  out. 

2.  Without  express  legislation  or  constitutional  authority  the  President  is 
\\ithout  power  to  employ  any  part  of  the  Army  as  a  posse  comitatus,  or  other- 
wise, for  the  purpose  of  executing  the  laws.  This  restraint  is  placed  upon 
him  by  the  act  of  June  18,  1878,  which  is  as  follows : 

**  From  and  after  the  passage  of  this  act  it  shall  not  be  lawful  to  employ 
any  i^art  of  the  Army  of  the  United  States,  as  a  posse  comitatus,  or  otherwise, 
for  the  purpose  of  executing  the  laws,  except  in  such  cases  and  under  such 
circumstances  as  such  employment  of  said  fi>rce  may  be  expressly  authorized 
by  the  Constitution  or  by  act  of  Congress ;  *  ♦  *  and  any  person  willfully 
violating  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  punished  by  line  not  exceeding  ten 
thousand  dollars,  or  imprisonment  not  exceeding  two  yeare,  or  by  both  such 
line  and  imprisonment"  (20  Stat.  145,  152,  sec.  15). 

The  authority  Is  vested  in  the  President  by  resolution  of  March  14,  1912 
(37  Stat.  630),  to  declare  it  unlawful  to  export  munitions  to  Mexico  under 
the  existing  conditions.    The  resolution  referred  to  is  quoted : 

"  Whenever  the  President  shall  And  that  In  any  American  country  conditions 
of  domestic  violence  exist  which  are  promoted  by  the  use  of  arms  or  munitions 
of  war  procured  from  the  United  States,  and  shall  make  proclamation  thereof. 
It  shall  be  unlawful  to  export  except  under  such  limitations  and  exceptions  as 
the  President  shall  prescribe  any  arms  or  munitions  of  war  from  any  place 
in  the  United  States  to  such  country  until  otherwise  ordered  by  the  President 
or  by  Congress"  (37  Stat.  630). 

By  proclamation,  under  date  of  October  19, 1915,  the  President  avaiU^d  himself 
of  the  authority  granted  him  by  said  resolution,  and  proclaimed  as  follows: 

"  That  I  have  found  that  there  exists  in  Mexico  such  conditions  of  domestic 
violence  promoted  by  the  use  of  arms  or  munitions  of  war  procured  from  the 
United  States  as  contemplated  by  the  said  Joint  Kesolution;  and  I  do  hereby 
admonish  all  citizens  of  the  United  States  and  every  person  to  abstain  from 
every  violation  of  the  provisions  of  the  Joint  Resolution  above  set  forth,  hereby 
ma<le  applicable  to  Mexico,  and  I  do  hereby  warn  them  that  all  violations  of 
such  provisions  will  he  rigorously  prosecuted.  And  I  do  hereby  enjoin  upon 
all  officers  of  the  United  States,  charged  with  the  execution  of  the  laws  thereof, 
the  utmost  diligence  In  preventing  violations  of  the  said  Joint  resolution  and 
this-my  proclamation  Issued  thereunder,  and  In  bringing  to  trial  and  punishment 
any  offenders  against  the  same." 

In  view  of  said  resolution  and  said  proclamation,  which  is  still  eflPective,  It 
Is  unlawful  to  transi)ort  munitions  into  Mexico. 

Section  1,  Title  VI  of  the  act  approved  June  15,  1917  (40  Stat.  217,  223),  is 
as  follows: 

"  Section  1.  Whenever  an  attempt  is  made  to  export  or  ship  from  or  take  out 
of  the  United  States  any  arms  or  munitions  of  war,  or  other  articles,  in  viola- 
tion of  law,  or  whenever  there  shall  be  known  or  probable  cause  to  believe 
that  any  such  arms  or  munitions  of  war,  or  other  articles,  are  being  or  are 
intended  to  be  exported,  or  shipped  from,  or  taken  out  of  the  United  States, 
in  violation  of  law,  the  several  collectors,  naval  officers,  surveyors,  inspec- 
tors of  customs,  and  marshals  and  deputy  marshals  of  the  United  State.s 
and  every  person  duly  authorizetl  for  the  purpose  by  the  President,  may  s(»ize 
and  detain  any  articles  or  munitions  of  war  about  to  he  exi)orted,  or  shipped 
from,  or  taken  out  of  the  United  States,  In  violation  of  law,  and  the  vessels  or 
vehicles  containing  the  same,  and  retain  possession  thereof  until  released  or 
dis]x>8ed  of  as  hereinafter  directed.  If  upon  due  Inquiry  as  hereinafter  pro- 
vided, the  property  seizetl  shall  appear  to  have  been  about  to  be  so  unlawfully 
exported,  shipped  from,  or  taken  out  of  the  United  States,  the  sjime  shall  be 
forfeited  to  the  United  States." 

Section  8  of  the  same  title  is  as  follows : 

"  Sec.  8.  The  President  may  employ  such  part  of  the  land  or  naval  forces 
of  the  ITnlted  States  as  he  may  deem  necessary  to  carry  out  the  purposes  of 
this  title." 
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It  will  be  seen  by  the"  proclamation  quoted  that  "all  officers  of  the  United 
States  charged  ^i-lth  execution  of  the  laws  thereof  "  are  enjoined  to  the  utmost 
cUligeuce  in  preventing  violations  of  the  Joint  resolution  and  the  proclamation 
lo/crred  to.  The  proclamation,  therefore,  charges  only  the  civil  authorities 
with  the  stopping  of  such  exportation.  By  section  8  above  quoted,  the  President 
in  authorized  to  employ  such  military  forces  as  he  may  deem  necessary  to  carry 
out  the  purposes  of  the  act. 

8.  In  view  of  the  foregoing,  I  am  obliged  to  concur  in  the  opinion  of  the 
<li vision  Judge  advocate  to  the  effect  that  there  is  no  present  authority  to 
employ  the  military  forces  for  the  purpose  of  stopping,  searching,  and  seizing 
vehicles  supposed  to  carry  or  actually  carrying  munitions  along  highways  in 
the  vicinity  of  the  Mexican  border.  The  President,  however,  under  authoilti' 
of  the  statute  last  above  quoted,  is  authorized  to  employ  the  military  forces 
for  such  purposes. 


CLAIMS:  Hospital  Expenses  of  Soldier  on  Pass. 

A  soldier  while  absent  on  pass  for  24  hours  became  ill  and  was  taken  to  a 
hospital  for  treatment.  He  requested  that  the  military  authoHties  at  his  sta- 
tion be  informed  of  his  condition,  but  the  request  was  not  complied  with.  The 
expense  of  his  treatment  in  the  hospital  should  be  paid  by  the  Government,  A 
soldier  absent  on  a  pass  not  exceeding  24  hours'  duration  is  not  "  on  furlough  " 
within  the  provision  of  the  act  of  July  9,  1918  (40  Stat.  845,  866),  prohibiting 
payment  of  bills  of  private  li4)8pltals  for  the  care  of  soldiers  on  furlough  (Ops. 
J.  A.  G.  701,  Apr.  20,  1918;  23  Comp.  Hec.  543). 

701. 

War  Department,  J.*  A.  O.  O..  December  13,  1918.— To  The  Adjutant  General. 

1.  Tlie  question  presented  is  whether  the  Government  should  pay  the  bill  of 
the  New  York  hospital  for  cure  and  treatment  of  I*vt.  S.  from  July  5  to  July 
18,  1918,  which  bili  amo\uits  to  $29.25.  Pvt.  S.  states  that  he  was  given  a  24- 
liour  pass  beginning  at  1  p.  m.,  July  4,  1918.  As  soon  as  he  arrlveti  in  New  York 
he  took  lodging  at  the  Sailors'  and  Soldiers'  Home  on  Twenty-seventh  Street, 
between  Fifth  and  Sixth  Avenues.  He  was  taken  seriously  ill  the  morning  of 
July  5  and  he  notified  the  manager  of  the  home.  The  latter  sent  for  a  doctor 
and  the  doctor  ordered  an  ambulance  which  took  the  soldier  to  the  New  York 
hospital.  He  requestinl  the  doctors  at  the  hospital  to  notify  the  military 
authorities  at  Camp  Merrltt,  where  he  was  stationed,  of  his  condition,  which 
the  doctors  diagnosed  as  acute  rheumatic  fever.  Upon  his  return  to  C3amp 
Merritt  he  found  that  they  had  not  done  so  and  that  he  had  been^  reporttnl 
abs^*nt  without  leave. 

2.  A  ^-oldier  absent  on  pass  not  exceeding  24  hours  duration  Is  not  "on 
furlough  "  and  hence  not  within  the  prohibition  against  payment  of  bills  for 
his  care  in  private  hospitals  contained  in  act  of  July  9,  1918  (40  Stat  845, 
866;  Oi)s.  J.  A.  G.  701,  Apr.  20,  1918;  23  Comp.  Dec.  543).  I,  therefore,  reci»m- 
mend  that  the  bill,  if  otherwise  found  to  be  reasonable,  be  paid  by  the  Govern- 
ment from  the  appropriation  made  for  the  Medical  and  Hospital  Department  in 
the  act  of  July  9,  1918  (40  Stat.  &45,  865). 


CONTRACTS:  Lease;  Parpose  for  ivhieh  Premises  Are  Used. 

The  character  of  the  use  to  be  n.ade  by  the  Government  of  a  rented  building 
is  not  recited  in  the  body  of  the  lease,  but  the  caption  contains  a  notation,  "to 
be  occui>ied  by  Clothing  and  Equiimge  Division,  Quartermaster  Grenerars  Office, 
as  offices."  The  caption  of  the  lease  is  no  part  of  the  agi*eement  of  the  parties. 
It  is  merely  a  brief  In  jjart  of  what  the  lease  contains  and  was  made  solely  for 
the  convenience  of  the  War  Department.  It  does  not  limit  or  define  the 
character  of  the  occupation. 

601.58. 

War  Department,  J.  A.  G.  O.,  December  13.  1918.— To  the  Director  of  Pur- 
chase, Storage  and  Traffic,  General  Staff. 

1.  This  is  a  lease  by  George  Borgfeldt  &  O).,  lessor  to  the  United  States,  of 
the  second  floor  of  the  premises  known  as  the  Borgfeldt  Building.  Nos.  35  to  45 


OPIKIOKS  JUD6B  ADVOCATB  GE17EBAL  OF  ABMY.  1059 

Irving  Place,  New  York  City.  The  character  of  the  occupation  or  use  to  be 
made  by  the  Government  of  the  building  Is  not  recited  in  the  body  of  the 
lease,  but  the  caption  thereof  recites  that  the  premises  are  "  to  be  occupied  by 
Clothing  and  Equipage  Division,  Quartermaster  Genera  I's  Office,  as  offices."  It 
is  desired  to  use  all  of  the  space  that  has  been  leased,  except  a  small  portion 
thereof,  which  will  be  reserved  to  be  occupied  as  offices,  for  the  storage  therein 
of  clothing,  supplies,  and  equipment.  The  opinion  of  this  office  is  requested 
upon  the  following  points: 

First.  Is  the  caption  of  the  lease,  coming  before  the  articles  of  agreement,  to 
be  considered  as  part  of  the  lease  and  the  lessee  bound  by  the  character  of 
occupancy  expressed  in  the  caption? 

In  the  opinion  of  this  office  the  caption  to  the  lease  Is  no  part  of  the  agree- 
ment between  the  parties.  It  is  entirely  separate  therefrom  and  is  a  brief  in 
part  of  what  the  lease  contains  which  has  been  made  solely  for  use  for  ad- 
ministrative purposes  by  the  War  Department 

Second.  If  the  caption  is  to  be  considered  a  part  of  the  lease,  is  the  above 
proposed  change  in  the  character  of  occupancy  sufficient  to  violate  the  terms 
of  the  lease,  assuming  that  the  risk  of  damage  by  fire  is  not  increased  and  also 
taking  into  consideration  the  reservation  to  lessor  of  space  on  the  same  floor 
for  storing  property  of  the  lessor? 

The  answer  to  the  first  question  being  In  the  negative  no  reply  to  the  second 
question  is  called  for. 


PAY  AND  ALLOWANCES :  Misappropriation  of  Deposits  of  Enlisted  Man ; 
Liability  of  Offleer. 

A  soldier  made  certain  deposits  which  were  not  turned  In  to  the  credit  of  the 
Treasurer  of  the  United  States.  The  deposit  slips  were  signed  by  a  superior 
ofticer.  A  subordinate  officer  had  charge  of  the  cash  book  and  deposits  and  his 
initials  appear  on  the  deiMJSit  book  as  a  certificate  that  the  amounts  were  de- 
posited. The  deposits  were  rei)ai(l  to  the  soldier  at  the  time  he  receivetl  his 
discharge,  and  the  amount  thereof  was  later  stopped  against  the  pay  of  the 
supt^rior  officer.  The  officer  who  signe<1  the  deposit  slips  is  primarily  liable  to 
the  Government ;  but,  if  the  subordinate  officer  who  misappropriated  the  money 
can  be  identified  and  is  still  in  the  service,  the  money  should  be  collected 
from  hin^'  rather  than  his  superior  officer. 

123.5. 

War  Department,  J.  A.  G.  O.,  December  13,  1918.— To  The  Adjutant  General. 

1.  The  accompanying  papers  show  that  Lieut.  Col.  R.,  United  States  Army, 
retired,  has  been  notified  by  the  War  Department  of  a  stoppage  against  his 
iwy  of  $208.02  to  reimburse  the  United  States  for  deposits,  with  Interest,  re- 
paid to  Sergt.  W.,  (^(mipany  B,  First  Engineers,  upon  his  discharge,  March 
19.  1917,  which  deposits  were  made  February  3,  March  1  and  31,  and  May 
1,  1916,  but  were  never  turned  In  to  the  credit  of  the  Treasurer  of  the  United 
States.  Lieut.  Col.  R.  having  requesteil  that  Lieut.  S.,  "  who  was  in  charge 
of  cash  book  and  deposits;  whose  initial  appears  on  the  deposit  book  as  a 
certificate  that  the  amount  was  so  received  and  re<*ord  made,"  be  held  equally 
responsible  for  the  loss,  the  Director  of  Finance  has  suggested  that  the  views 
of  this  office  be  ascertained  as  to  the  desirability  of  further  action  in  the 
matter. 

2.  The  deposits  were  made  in  the  early  part  of  the  year  1916.  Sergt.  W. 
was  discharged  in  March,  1917.  The  papers  Indicate  that  the  Inspector  Gen- 
eral of  the  Army  made  an  investigation,  but  his  report  does  not  accompany 
these  papers,  and  the  facts  stated  therein  are  so  meager  that  this  office  is 
unable  to  make  any  definite,  intelligent  recommendation.  If  the  c&se  was 
not  thoroughly  Investigated  and  it  Is  considered  that  it  Is  not  now  too  late 
to  get  at  the  facts,  doubtless  further  action  should  he  taken  to  fix  the 
responsibility.  Of  c<mrse  Lieut.  Go\.  R.  is  primarily  responsible  to  the 
Government,  inasmuch  as  he  signed  the  deposit  slips,  but  If  the  person 
who  misappropriated  the  money  can  be  identiiied  and  he  is  in  the  service, 
the  money  should  be  collected  from  such  person  rather  than  from  Col.  R.  It 
is  suggested  tliat  the  matter  be  referred  to  the  Inspector  General  for  remark 
und  recommendation. 
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PRISONER  OF  WAR:  Rigrbt  to  Pay;  Conviction  of  a  Civil  Offense. 

A  German  naval  officer,  while  a  prisoner  of  war,  was  convicted  by  a  civil 
court  for  a  crime  committed  before  the  war  and  Imprisoned  under  such  con- 
viction. He  was  entitled  to  pay  from  the  date  he  became  a  prisoner  of  war, 
uothwithstanding  his  subsequent  confinement  under  n  civil  conviction.  If  he 
had  been  taken  into  custody  by  the  civil  authorities  and  convicted  before  hia 
status  became  that  of  a  prisoner  of  war,  he  would  not  be  entitled  to  pay  until 
taken  Into  custody  by  the  military  authorities.  The  pay  of  German  naval 
officers  who  are  prisoners  of  war  is  governed  by  Section  IV,  General  Orders, 
No.  98,  War  Department,  1918. 

383.6. 

War  Department,  J.  A.  G.  O.,  December  13.  1918.— To  The  Adjutant  (JeneraL 

1.  Remark  has  been  requested  upon  a  letter  from  the  quartermaster.  War 
Prison  Barracks,  No.  1,  Fort  McPherson,  Ga.,  November  19,  1918,  to  the 
Quartermaster  General,  on  the  subject  of  pay  of  German  prisoners  of  war;  and 
attention  has  been  called  to  paragraph  4  of  the  second,  indorsement  thereon, 
which  requests  that  the  question  of  pay  due  one  Capt.  Thierichens  be  again 
referred  to  tlie  Judge  Advocate  General,  because  an  opinion  of  this  office,  dated 
August  5,  1918  (Ops.  J.  A.  G.  ante,  p.  042),  "seems  to  be  in  conflict  with  the 
oi)iMlon  expressed  "  by  this  office  in  an  indorsement  concerning  Capt.  Thierichens, 
dated  November  19,  1917.  The  letter  from  the  war  prison  barracks  concerns 
principally  the  question  of  whether  naval  officer  prisoners  can  be  paid  under 
Section  V,  General  Orders,  No.  81,  War  Department,  1918;  but  its  final  para- 
gniph  refers  to  Capt.  Thierichens  and  .suggests  facts,  somewhat  at  variance  with 
the  supposed  facts  upon  which  the  earlier  opinion  of  this  office  was  based. 

2.  There  Is  no  real  conflict  between  the  two  opinions  mentioned.  In  the 
case  of  Capt.  Thierichens,  the  facts  as  then  submitted  to  this  office  were  that 
he  was  a  prisoner  of  war  and,  while  a  prisoner  of  war,  was  convicted  by  a  civil 
court,  for  a  crime  committed  before  the  war,  and  was  thereafter  imprisoned  at 
Moyamensing  I*rison  under  such  conviction  (Ops.  J.  A.  G.,  383.6,  Nov.  19, 1917). 
The  facts  of  (he  case  dealt  with  In  the  opinion  of  August  5,  1918,  ante,  page  642, 
were  that,  before  the  United  States  declared  war,  one  Wllhelm  Von 
Brincken  had  been  convicted  of  a  civilian  crime,  under  the  neutrality  laws 
of  the  United  States,  and  he  had  never  been  imprisoned  except  by  Intern- 
ment as  a  dangerous  alien  enemy  while  out  on  ball  pending  an  appeal  from 
the  conviction  mentioned.  The  difl'erence  between  the  two  cases  is  clear.  la 
Thlerichens's  case,  as  submitted  to  this  office,  the  status  of  prisoner  of  war 
was  acquired  before  the  prisoner  became  a  civil  convict.  In  Von  Bricken*8 
case,  the  status  of  prisoner  of  war  was  never  acquired,  because  the  man  was 
being  held  by  a  civil  court  at  the  time  wnr  was  declare<l,  and  he  was  never 
imprisoned  except  in  a  civilian  status. 

3.  It  now  appears,  however,  that  the  facts  concerning  Capt.  Thierichens  may 
not  have  been  accurately  or  fully  stated  to  the  Acting  Judge  Advocate  General 
prior  to  his  opinion  of  November  19,  1917.  The  quartermaster  of  the  war 
prison  barracks  now  says:  "  It  Is  the  impression  of  this  office  that  this  prisoner 
was  held  by  the  civil  authorities  on  a  criminal  charge  for  quite  a  while  befiire 
he  was  placed  in  the  custody  of  the  military  authorities,  and  specific  information 
is  requested  as  to  the  date  from  which  pay  for  this  officer  commenced  to 
operate." 

4.  The  quartermaster  should  be  advlsetl  that  if  Capt.  Thierichens  was  a  Ger- 
man naval  officer  on  April  5,  1917,  his  right  to  pay  runs  from  the  first  subse- 
quent date  on  which  he  was  in  the  custody  of  the  military  authorities.  If,  as 
heretofore  understood  by  this  office,  he  was  In  such  custody  on  April  6,  1917, 
his  pay  should  be  continuous  from  that  date,  notwithstanding  any  subsequent 
confinement  under  a  conviction  by  a  civil  court.  If,  as  now  surmised,  he  was 
In  civil  custody  on  April  6,  1917,  his  pay  should  date  only  from  his  subsequent 
surrender  to  the  military  custody. 

5.  The  questions  raised  concerning  the  pay  of  German  naval  officers  ns 
distinguished  from  German  Army  officers,  are  disposed  of  by  Sec.  IV,  G.  O. 
No.  98,  W.  D.,  1918,  which  rescinds  Section  V  of  General  Orders,  No.  81, 
supra,  and  substitutes  therefor  new  provisions,  expressly  fixing  rates  of  |)ay 
for  the  dilTerent  ranks  of  naval  officers  and  amending  the  clause,  "This  pro- 
vision does  not  authorize  payments  to  persons  other  than  commissioned  oflicers 
of  the  Army/*  so  as  to  read  "  This  provision  does  not  authorize  payments  to 
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persons  other  than  commissioned  officers."  Naval  officer  prisoners  are  now 
paj'able  by  the  War  Department  in  the  same  manner  as  Army  officer  prisoners. 

6.  This  General  Order  refers  to  an  agi*eement  between  the  Government  of  the 
United  States  and  the  Imperial  Government  of  Germany.  This  office  has  been 
informed  by  the  State  Department  that  the  agreement  was  effected  by  an 
exchange  of  cablegrams  through  Switzerland  and  was  concluded  pursuant  to  a 
cablegram  from  the  Secretary  of  State  to  the  American  minister  at  Berne, 
dated  September  27,  1918,  reading  in  part  as  follows : 

**  War  and  Navy  Department  have  agreed  to  make  payments  to  categories 
of  officer  prisoners  of  war  specified  in  the  proposal  of  the  German  Government 
in  accordance  with  the  terms  stated  therein  pending  a  definite  solution  of  this 
matter  at  the  prisoners  of  war  conference  at  Berne.  The  department  instructs 
you  to  request  Spanish  embassy  at  Berlin  to  Inform  German  Government  to  this 
effect." 

This  office  is  further  informed  by  the  State  Department  that  the  prisoner  of 
war  conference  at  Berne  has  met  and  adjourned,  but  has  not  resulted  in  a 
"  definite  solution  of  this  matter,"  because  the  tentative  agreement  prepared  by 
the  conference  has  not  been  ratified  by  the  State  Department;  also  that  it 
probably  will  not  be  ratified.  In  my  opinion,  the  agreement  referretl  to  in 
General  Order  No.  98  remains  in  force,  binding  upon  the  United  States  and  the 
German  Government ;  but  I  recommend  that  the  State  Department  be  asked  to 
advise  the  War  Department  whether  the  agreement  is  so  clearly  In  force  as  to 
estop  the  German  Government  from  denying  liability  to  reimburse  the  United 
States  Government  for  pay.nients  hereafter  made  to  German  officers  thereunder 
and  that  the  State  Department  be  asked  to  consider  whether  the  duty  of  reim- 
bursement In  such  cases  should  not  be  expressly  covered  In  the  treaty  of  peace. 


PUBLIC  PROPERTY:  Leases  by  Secretary  of  War;  Rigrht  of  Revocation. 

A  lease  of  public  lands  by  the  Secretai-y  of  War  to  an  Individual  provided 
for  its  termination  "at  the  end  of  any  crop  seast^n  by  either  party  on  three 
months'  advance  notice."  The  Government  revoked  the  lease  June  8,  1918,  be- 
cause the  lands  were  nee<led  for  the  use  of  the  Signal  Corps.  The  lessee  is  not 
entitled  to  reimbursement  for  losses  resulting  from  such  revocation.  Under 
the  act  of  July  28,  1892  (27  Stat.  321,  322),  authorizing  the  Secretary  of  War  to 
lease  public  lands  under  the  control  of  the  War  Department  and  not  required 
for  public  use,  It  is  provided  that  such  leases  shall  be  revocable  by  the  Govern- 
ment at  any  time.  The  provision  in  the  lease  for  its  termination  is  contrary 
to  this  statute  and  Is  not  binding  on  the  Government.  If  the  lessee  has  paid 
rent  in  advance,  he  should  be  allowed  to  recover  it. 

166. 

War  Department,  J.  A.  G.  O.,  December  13,  1918.— To  the  Director  of  Opera- 
ti<ms. 

1.  Remark  and  recommendation  by  this  office  are  called  for  with  reference  to 
the  claim  for  damages  on  account  of  revocation,  June  8,  1918,  of  the  lease  of 
M.,  of  Washington,  D.  C,  dated  January  1,  1915,  covering  approxlitlately  113 
acres  of  the  Anacostla  Flats  for  agricultural  purposes. 

2.  The  lease  was  granted  under  authority  of  the  act  of  July  28,  1892  (27 
Stat.  321,  322),  authorizing  the  Secretary  of  War  to  lease  property  under  his 
control,  not  for  the  time  being  required  for  public  use,  for  a  term  not  exceeding 
five  years  and  revocable  at  any  time.  While  the  lease,  executed  December  18, 
1914,  speaks  of  its  termination  "  at  the  end  of  any  crop  season  by  either  party 
on  three  months'  advance  notice,"  this  provision  is  clearly  contrary  to  the  ternis 
of  the  statute  and  can  not  operate  to  give  the  lessee  any  right  to  retain  the 
l)renilses  against  the  express  provision  of  the  statute  that  the  lease  shall  be 
revocable  at  any  time.  The  lease  was  revoked.  June  8,  1918,  for  the  reasi)n 
that  the  property  was  required  for  public  use  by  the  Signal  CJorps  of  the  Army. 

3.  In  the  opinion  of  this  office  the  claim  for  damages,  incident  to  the  revocii- 
tlon  of  the  lease  before  the  lessee  could  receive  the  benefit  of  the  crop  which  he 
planted,  has  no  legal  basis  and  can  not  be  allowed  by  the  deimrtment.  The 
statute  under  which  the  property  was  leased  evidently  contemplates  that  the 
leases  made  thereunder  shall  be  revocable  at  any  time,  and  that  the  revocation 
of  a  lease,  pursuant  to  its  provisions,  gives  the  lessee  no  legal  claim  for  re- 
tuibursement  for  losses  resulting  from  the  exercise  of  this  right  by  the  United 
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States.  Inasinueli  as  the  claim  has  no  legal  hasis  it  can  not  be  paid  by  the 
department.  Whatever  relief  the  lessee  may  be  equitably  entitled  to  must  be 
sought  from  Cougretjs.  With  respect  to  the  advance  payment  of  r^ital,  tlie 
revocation  of  the  lease  leaves  it  without  consideration,  and  the  leasee  would 
be  legally  entitled  to  recover  it  back.  If  the  money  bag  not  been  coTered  into 
the  Treasury,  it  should  be  returned  to  the  lessee. 


PUBLIC  PROPERTY:  Lors  of  Governmeiit  Property;  Responsible  Offieer 
not  Present  at  Hearing  of  Board;  Talldity  of  Finding. 

The  finding  of  a  board  of  officers  held  a  certain  officer  resiK)nsible  for  the  loss 
of  a  (luantity  ol'  straw.  He  was  not  given  an  opportunity  to  be  heard,  but  it 
appears  that  his  written  reports  were  before  the  board.  The  board  notified 
hlui  of  its  findings  the  same  day  it  convened ;  and,  in  response  to  the  notice,  he 
wrote  to  the  quartermaster  that  he  would  "  take  the  matter  up  promptly  with  a 
view  to  a  satisfactory  settlement  of  the  matter."  Subsequently  he  protested 
against  the  finding  on  the  ground  that  he  was  not  called  before  the  board.  Under 
the  circumstances,  the  findings  of  the  board,  which  were  duly  approved,  should 
be  enforced. 

214.2. 

War  Department,  J.  A.  G.  O.,  December  13,  1918.— To  The  Adjutant  GeneraL 

1.  Remark  by  this  office  is  desired  with  reference  to  the  protest  of  Col.  G., 
Three  hundred  and  sixteenth  Engineers,  ajralnst  the  action  of  the  board  of 
officers  in  hojding  him  responsible  for  the  damage  to  straw,  amounting  to  |20, 
due  to  his  having  insisted  on  the  issue  of  the  full  allowance  of  straw  at  once, 
although  a  part  of  the  organization  for  which  the  same  was  demanded  had  not 
yet  arrived  at  Camp  Merritt,  N.  J.,  and  to  his  failure,  as  responsible  officer, 
to  see  that  the  straw  not  innuediatoly  used  was  protected  from  rain,  result- 
ing in  the  rendeiing  unfit  for  use  4,500  pounds  of  straw,  value  $20. 

2.  Col.  G.  protests  on  the  ground  tliat  he  was  n<it  called  before  the  board  of 
officers  and  given  an  opportunity  to  present  to  the  board  his  reasons  for  not 
being  held  accountable  for  the  loss.  He  complains  that  the  board  has  seen  fit 
not  only  to  hold  him  resi)onsible  for  the  damage  of  the  straw  but  to  read  hiui 
a  lecture  upon  his  **  lack  of  consideration  for  the  general  welfare,"  w^hich  he 
says  *'  is  totally  uncalled  for  and  unsubstantiated."  It  is  understood  that  Col. 
G.'s  written  reports  made  prior  to  the  met^ting  of  the  boaiil  were  before  the 
l3oard,  and  considered  by  the  board  when  it  made  its  findings  in  the  case.  Ou 
the  same  date  that  the  board  convened,  May  6,  1918,  Col.  (i..  in  a  letter  to  the 
<.*amp  quartermaster  acknowle<lging  receipt  of  a  statenieut  tliat  the  board  held 
him  responsible  for  the  loss,  said:  **  I  acknowledge  receipt  of  above  ct>mmunl- 
cation,  and  will  take  the  matter  up  promptly  with  a  view  to  a  satisfactory  set- 
tlenient  of  the  matter,"  At  that  time,  it  appears  that  Col.  G.  was  about  ready 
to  sail  for  France  and  made  no  protest  against  the  action  of  the  board. 

3.  I'nder  the  circumstances,  this  oftice  sees  no  reascm  why  the  findings  of  the 
board,  which  were  duly  approved,  should  not  be  enforced. 


€L.\IMS:  Airplane  Accident;  Death  of  Child. 

An  Ai-my  aviator  liit  a  tree  while  giving  an  exhibition  flight,  and  the  falling 
plane  killed  a  child.  Regardless  of  whether  the  accident  was  due  to  the  fault 
of  the  aviator,  the  Government  is  not  liable  for  damages  occasione<l  thereby. 
The  only  remedy  in  such  cases  is  by  appeal  to  Congress.  {Oerman  Bank  of 
}f  cm  phis  V.  United  States,  148  U.  S.,  573;  Ops.  J.  A.  G.  152,  Dec.  4,  19ia) 

i.57.  Decehbeb  14, 1918. 

CLAIMS:  Appropriation  of  City  Street  for  Exelnslve  Use  of  the  OoTem- 
menl 

At  the  suggestion  of  the  Government  and  with  the  approval  of  the  commis- 
sioner of  docks,  a  fence  was  constructed  in  the  marginal  street  In  front  of  the 
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Chelsea  Docks,  New  York  City.  As  a  consequence  a  part  of  the  street  Is  appro- 
priated for  the  exclusive  use  of  the  Government.  The  fence  is  a  material  help 
in  police  problems  arising  in  connection  witli  the  debarkation  of  large  bodies 
of  troops  returning  from  overseas.  The  city  is  not  entitled  to  compensation 
for  loss  of  the  use  of  the  street,  since  it  does  not  appear  that  the  city  is  deprived 
of  revenue  by  reason  thereof. 

600.96.  Decembeb  14, 1918. 

CONTRACTS:  Beimbarsement  of  Contractor  for  Freight  Charges;  Mistake 
of  Gorernmeiit  Employee. 

The  Government  agreed  to  deliver  materials  either  at  Bridget  on  or  at  At- 
lantic City,  as  tlie  contractor  might  direct.  Tlie  contractor  requested  delivery 
at  Bridgeton  but,  through  mistake  of  a  Government  employee,  the  material 
was  shipped  on  Government  bill  ot  lading  to  Atlantic  City.  The  contractor 
reconsigned  the  material  to  Bridgeton  and  paid  the  additional  freight  charges. 
He  did  not  request  a  Government  bill  of  lading.  Under  the  circum.*<tances 
the  contractor  should  be  reimbursed  for  the  freight  charges. 

156.  December  14,  1918. 

ENLISTiMLENT:  National  Guard. 

A  member  of  the  Xatitmal  (Juard  of  New  York  enlisted  October  12,  1903.  He 
loft  the  State  in  19<)5  and  was  dropped.  He  returned  to  tho  State  on  June  2i>, 
1916,  and  was  taken  up  on  his  old  enlistment.  The  muster  rolls  show  that  hv 
reported  at  company  rendezvous  for  border  duty  on  July  1,  1916;  was  mustertMi 
into  the  Federal  service  July  3,  1916:  was  mustere<l  out  Deoembor  23,  1910; 
reportetl  to  his  company  July  16,  1917;  and  was  again  mustered  Into  Federal 
service  on  July  21,  1917.  A  regular  enlistment  paper  subscrll)ed  and  sworn  to 
by  the  soldier  on  April  23,  1917.  recites  that  he  enllstwl  "on  the  twelfth  day  of 
October,  1903,  as  a  soldier  in  the  National  Guard  of  the  United  States  and  ot 
the  State  of  New  York,  and  having  extended  my  enlistment  irtIikI  b,  new  con- 
tract to  aggregate  the  period  of  three  years  in  service  and  three  years  In  the 
reserve,  under  the  conditions  prescribed  by  law."  Section  206,  paragraph  2  of 
the  regulations  for  military  forces  of  the  State  of  New  York,  Military  Code 
and  Regulations,  State  of  New  York,  1910,  page  65,  and  article  101,  of  military 
laws  (New  York  Consolidated  Laws,  1909,  p.  49),  authorize  the  taking  up  of  an 
enlisted  man  dropped  for  removal  "  at  any  time  after  three  years  after  such  re- 
moval, upon  his  own  application."  The  correct  date  of  the  soldier's  present 
enlistment  is  October  12,  1903. 

342.09. 

War  Department,  J.  A.  G.  O.,  December  14,  1918.— To  The  Adjutant  General. 

1.  It  api)ears  that  Cecil  H.  Johnson  enlisteil  on  October  12,  1903,  in  Company 
A,  Twenty-second  Regiment,  Engine<'rs,  National  Guard  of  New  York,  and,  hav- 
ing left  the  State  In  1905,  was  dropped  from  the  rolls.  He  returned  to  New 
York  and  was  on  June  29,  1916,  taken  up  on  his  old  enlistment  and  assigned  to 
First  Battalion,  Signal  Corps,  National  (iuard  of  New  York.  The  muster  rolls 
of  Company  A  of  said  battalion  carry  him  as  reiwrting  at  company  rendezvous 
for  boixler  sc»rvice  on  July  1,  1910,  nmstered  Into  Federal  service  on  July  3, 
1916.  mustered  out  on  December  23,  1916,  again  mustered  In  on  July  21,  1917, 
having  reported  to  comimny  rendezvous  on  July  16,  1917.  All  muster  rolls 
show  the  date  of  enlistment  as  of  October  12,  1903.  On  April  23,  1917,  he  sub- 
Kcrlbed  and  swore  to  an  oath  of  enlistment,  before  Arthur  L.  Howe,  captain. 
New  York  Signal  Corps,  National  Guard,  recruiting  officer,  which  oath  is  a  por- 
tion of  a  regular  enlistment  paper,  in  which  he  ivcited  that  he  enlisted  at  New 
'York  City  "on  the  twelfth  day  of  October,  1903,  as  a  soldier  in  the  National 
(iuard  of  the  United  States  and  of  the  State  of  New  York  and  having  ex- 
tended my  enlistment  period  by  new  contract  to  aggregate  the  period  of  three 
years  in  service  and  three  years  in  the  reserve,  under  the  conditions  prescribed 
by  law."  The  question  submitted  is  whether  under  the  above  facts  the  correct 
date  of  Johnson's  present  enlistment  is  October  12,  1903,  or  June  29,  19ia 
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2.  Section  206  of  the  refi^iilntion.s  for  the  military  forces  of  the  State  of  New 
York  (Military  Cwle  and  Regulations,  State  of  New  York.  1910,  p.  C5),  in  force 
on  April  23,  1917.  provides: 

"  An  enlisted  man  dropped  by  reason  of  removal  shall  not  be  enlisted  or  re- 
enlisted  but  shnll  only  reenter  the  service  as  an  enlisted  man  as  provided  in 
Military  Laws  101." 

And  section  101  of  Slllltary  Laws  (New  York  Consolidated  Laws)  provides 
that— 

"  •  ♦  ♦  An  enlisted  man  droppetl  for  removal  may  be  taken  up  at  any 
time  after  three  years  after  such  i-emoval,  upon  hh  ouytv  application,  approved 
by  the  officer  upon  whose  order  he  wos  dropped.  The  taking  up  shall  be  done 
under  the  orders  of  any  officer  who  is  authorized  to  order  the  dropping  of  men ; 
and  men  thus  taken  up  shall  receive  credit  for  the  time  served  before  having 
been  dropped." 

Assuming  that  the  taking  up  of  C<H»il  H.  Jc^hnson  was  regular,  under  the 
above  military  laws  and  regulations  of  the  State  of  New  York,  he  was  there- 
upon entitled  to  receive  credit  for  the  time  served  before  he  was  dropped.  The 
term  of  his  enlistment,  broken  by  the  period  of  his  absence  from  the  State  of 
New  York,  was  resumed  on  June  29,  1916.  The  stipulation  of  the  enlistment 
paper,  signed  and  sworn  to  by  Johnson  on  April  23,  1917,  that  his  temi  of 
enlistment  was  extended  from  October  12,  1903,  "  so  as  to  aggregate  tlic  period 
of  three  years  in  the  service  and  three  years  in  the  reserve  "  from  said  date, 
is  evidence  of  his  application  to  be  taken  up  under  the  above-quoted  statutes. 
It  is  the  opinion  of  tbis  office  that  the  correct  date  of  eulisment  of  Cecil  H. 
Johnson  is  October  12,  1903.  Said  section  101  was  supei'seiled  on  May  24, 
1917,  by  Military  I^aws,  section  100,  which  differs  greatly  in  language. 


EVIDENCE:  Safflciency  to  Establish  Sale  of  Goverument  Property. 

An  officer  in  charge  of  the  storeroom  at  an  experimental  station  occupied  a 
room  with  an  enlisted  man.  The  latter  was  engagetl  in  I'esearch  work  and  was 
vermitted  considerable  latitude  in  carrying  on  inde{)eudent  investigation.  At 
various  times  he  had  taken  to  his  room  certain  chemicals  and  other  supplies, 
most  of  which  he  had  obtained  on  proper  requisition.  The  officer  had  taken 
a  pair  of  gloves  and  some  medicinal  supplies  for  his  own  use.  It  does  not  ap- 
pear that  either  the  officer  or  the  enlisted  man  had  ever  attempted  to  dispose 
of  any  of  the  articles  taken.  Such  evidence  is  not  sufficient  to  sustain  a  c<m- 
viction  under  the  eighty-third  article  of  war  for  .suff'ering  Government  prop- 
erty to  be  wrongfully  disijosed  of.  The  ofTense  consisted  of  the  fact  that  the 
articles  were  iujproperly  at  the  room  instead  of  at  the  laboratory. 

250  451 

War  Department,  J.  A.  G.  O.,  December  14. 1918.— To  The  Adjutant  General. 

1.  The  papers  in  reference  show  that  Lieut.  C.  (Chemical  Warfare  Service, 
was  charged  under  the  eighty-third  article  of  war  with  having  suffered  certain 
Government  property  to  be  wrongfully  disposed  of.  This  charge  was  forwarded 
through  military  channels  to  The  Adjutant  (ieneral,  but  it  was  not  accompanied 
by  a  full  statement  of  the  probable  evidence  in  the  case,  and  for  this  reason 
The  Adjutant  General  returned  the  file  for  compliance  with  Manual  for  Courts- 
Martial,  paragraph  75.  The  summary  court  oflBcer,  to  whom  the  papers  were 
referred,  reported  that  a  resurvey  of  the  charge  and  the  evidence  had  been 
made  and  that  "  In  view  of  the  new  and  complete  evidence  submitted,  it  Is  the 
opinion  of  the  investigating  oificer  and  myself  that  the  charges  can  not  be 
sustained."  This  conclusion  was  approved  by  the  Chief  of  the  Research  Divi- 
sion who  recommended  that  the  charges  be  dropped  (first  Indorsement).  The 
Director,  Chemical  Warfare  Service,  concurred  In  this  recommendation  (secimd 
indorsement),  and  returned  the  papers  to  The  Adjutant  General,  by  whom  tliey 
have  been  forwarded  to  this  office  for  remark  and  recommendation. 

2.  It  appears  that  Lieut.  C,  who  was  in  charge  of  tlie  storeroom  at  IM 
American  Experiment  Station,  occupied  the  same  bedroom  with  Sergt.  (first 
class)  H.  The  latter  was  engaged  in  certain  confidential  research  work  and 
had  signed  the  secrecy  pledge  required  in  such  cases.  Lieut.  C.  was  aware  of 
this  fact.  Sergt.  H.  had,  at  various  times,  taken  to  his  room  certain  chemicals 
and  other  supplies,  most  of  which  he  had  obtained  upon  proper  requisitions, 
although  some  of  them,  such  as  supplies  for  making  salves  to  be  used  on  bums 
received  in  the  laboratory,  had  been  taken  for  the  personal  use  of  himself  and 
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others.  Lieut.  C.  admitted  thnt  he  knew  the  sergeant  had  these  supplies  in  their 
room,  but  said  tliat,  while  he  thoufrht  this  was  unusual,  he  supposed  the  supi^Hes 
had  been  lawfully  obtained  and  that  the  sergeant  had  the  right  to  have  thera 
there.  It  does  not  appear  that  Sergt.  H.  had  secured  any  article  from  the  store- 
room of  which  Lieut.  C\  was  in  charge  except  upon  proper  requisition.  The  file 
indicates  that  Sergt.  H.  enjoys  the  confidence  of  his  superiors,  that  **  he  had 
been  permitted  considerable  latitude  in  carrying  on  Independent  investigations, 
and  that  his  record  of  accomplishment  at  the  station  is  excellent." 

Lieut.  C.  admitted  that  he  had  taken  from  the  storeroom,  without  requisi- 
tion, some  matches,  peroxide,  absorl>ent  cotton,  and  a  pair  of  leather  gloves, 
"  and  maybe  a  small  bottle  of  turpentine  and  a  little  benzol."  It  appears  that  all 
of  these  were  in  small  quantities  and  were  for  his  own  personal  use. 

In  a  brief  for  the  defense  prepared  by  Maj.  Leslie  T.  Sutherland,  Chemical 
Warfare  Service,  it  is  submitted  that  no  Improper  construction  can  be  placed 
upon  the  possession  of  such  medicinal  supplies  as  i)eroxide  and  absorbent  cot- 
ton and  that  the  possession  of  "  an  old  pair  of  gloves  "  was  a  casual  incident, 
these  being  articles  which  a  user  might  naturally  place  in  his  pocket  after  tlie 
nee<l  for  them  ended. 

It  does  not  appear  that  Lieut.  C.  or  Sergt.  H.  ever  tried  to  dispose  of  any  of 
the  articles  mentioned,  the  offense  consisting  of  the  fact  that  the  articles  were 
Improperly  at  their  room  instead  of  at  the  laboratory. 

3.  In  view  of  the  facts  stated,  this  oflice  concurs  in  the  conclusion  of  the 
Director,  Chemical  Warfare  Service,  that  the  charges  against  Lieut.  C.  should 
be  dropped. 

GOTEBNMENT  AG£N€1ES:  Operation  of  Laundry  by  Post  Exchangre. 

Under  sec.  10,  Special  Regulations  No.  59,  1917,  a  post  exchange  may  con- 
struct, equip,  and  operate  a  laundry,  proAided  the  War  Department  shall  not 
deem  it  for  the  best  interests  of  the  service  to  continue  a  post  laundry  main- 
tained and  operated  by  the  Government. 

331.5. 

War  Department,  J.  A.  G.  O.,  December  14,  1918.— To  The  Adjutant  GeneraL 

1.  The  question  is  whether  there  is  authority  under  which  the  post  exchange 
at  recruit  depot.  Fort  Slocum,  N.  Y.,  may  construct  and  equip  a  new  laundry  at 
an  estimated  cost  of  $15,000  at  that  post,  to  be  operated  as  a  post-exchange 
laundiy. 

2.  One  of  the  authorl7/ed  activities  of  post  exchanges  is  to  operate  laundries. 
(See  sec.  10,  Special  Regulations  No.  59,  1917.)  In  the  opinion  of  this  office, 
this  is  authority  under  which  the  post  exchange  at  the  recruit  depot.  Fort 
Slocum,  N.  Y.,  may  construct  and  operate  a  laundry  at  that  post,  as  proposed, 
provided  it  shall  not  be  deemed  by  the  War  Department  for  the  best  interests 
of  the  service  to  continue  there  a  post  laundry  maintained  and  operated  by 
the  Government.  The  provisions  of  Army  Regulations  327,  referred  to  In  the 
fourth  indorsement,  Quartermaster  ("V>rps,  has  reference  to  the  establishment  of 
company  laundries  for  the  benefit  of  company  funds.  These  are  not  post-ex- 
change laundries  but  are  merely  established  subject  to  the  approval  of  the  rx>st 
excliange  council. 

OFFICE:  Amendment  of  National -Defense  Act;  Restoration  of  Noneonimls- 
sloned  OIHeerB  to  Former  Grades. 

The  act  of  March  30,  1918  (40  Stat.  501),  providing  for  the  restoration  to 
their  former  grades  of  enlisted  men  who  have  been  discharged  to  accept  com- 
missions and  who  present  themselves  for  reenlistment  within  three  months 
after  the  termination  of  their  commissioned  service,  authorizes  supernumerary 
noncommissioned  officers  In  an  organization  for  such  period  as  may  be  neces- 
sary to  absorb  any  surplus  caused  by  such  returning  noncommissioned  officers. 
This  act  amends  the  nationaUlefense  act  of  June  3,  1916  (39  Stat.  166),  to  that 
extent. 

342.06. 

War  Department  J.  A.  G.  O.,  December  14,  1918. — ^To  The  Adjutant  General. 

1.  Inquiry  is  made  whether  the  act  approved  March  30,  1918  (40  Stat.  501), 
amends  the  national-defense  act  (39  Stat.  166)  so  as  to  authorize  supernumerary 
noncommissioned  officers  in  an  organization. 
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2.  The  inquiry  Is  nnswered  In  tlie  affiriutaive.  Under  the  act  of  March  30, 
1918,  ftvpra^  an  enlisted  man  discharged  to  accept  a  commission  In  any  com- 
ponent part  of  the  Army  of  the  United  States  who  tenders  himself  for  enlist- 
ment within  three  months  after  the  termination  of  his  commissioned  service 
is  entitled  to  be  restored  to  the  grade  held  by  him  before  being  discharged  and 
is  t»utitled  to  have  his  service  considered  as  continuous  in  computing  service  for 
retirement  and  continuous-service  pay.  Thelie  rights  are  granted  not  only  to 
men  so  discharged  after  March  30,  1918,  but  also  to  men  so  discharged  prior  to 
thai  date.  If  the  act  does  not  authorize  supernumerary  noncommissioned 
officers,  it  results  in  arbitrarily  terminating  the  warrants  of  enlisted  men 
warranted  as  noncommissioned  officers  prior  to  March  80,  1918,  to  fill  vacancies 
caused  by  the  discharge  of  noncommissioned  officers  to  accept  commissions  and 
and  in  making  such  warrants  Issued  after  March  30,  1918,  of  uncertain  tenure 
dependent  upon  the  discharge  of  the  previous  incumbent  from  his  commissioo 
and  his  enlistment  within  three  mouths  thereafter.  It  will  also  in  many  ca^M^ 
require  a  readjustment  in  an  organization  of  the  entire  noncommissioued  per- 
sonnel upon  the  return  of  each  such  former  noncommissioned  officer  and  may 
even  necessitate  transfers  of  enlisted  personnel  from  one  organization  to 
another.  The  purpose  of  the  act  is  to  grant  special  privileges  to  a  particular 
class  of  former  noncommissioned  officers.  It  can  not  reasonably  be  said  tliat 
Congress  intended  to  benefit  these  men  at  the  expense  of  those  legally  and  regu- 
larly warranted  as  their  successors  or  to  require  a  readjustment  In  cich  organi- 
zation upon  the  restoration  of  each  such  man  to  his  former  grade.  It  is,  there- 
fore, the  opinion  of  this  office  that  the  act  of  March  30,  1918,  supra,  authorizes 
supernumerary  noncommissioned  officers  in  an  organization  for  the  purpose  only 
of  permitting  the  restoration  of  former  nonconnnLssioned  officers  as  requireil 
by  (he  act,  and  for  such  period  as  may  be  required  to  absorb  the  extra  numbers 
in  due  course  of  administration. 


PATENTS:  InTentlon  of  Enlisted  Mau. 

An  cnli.sted  man  of  the  Division  of  Militury  Aeronautics,  who  was  assigned  to 
duty  in  an  oil  laboratory,  developed  an  Improved  process  for  reclaiming  used 
iuoror  oil.  He  may  have  his  invention,  but  the  Government  has  an  unlimited 
rij:lit  to  use  the  invention  in  tlie  public  service  without  the  payment  of  royalties. 
(I'Juf/cr  V.  Unitid  States,  35  Ct.  Cls.  556;  Solomon's  Case,  21  Ct.  Cls.  479;  Solo- 
mon's Case,  22  Ct.  Cls.  335;  Gills'  Case,  25  Ct.  Cls.  415.)  The  patent  should  be 
taken  out  under  tlie  act  of  March  3,  1863  (22  Stat.  Oa%  625),  which  authorizes 
the  granting  of  patents  to  officers  and  employees  of  the  Government  without  tlie 
payment  of  the  usual  patent  ftHis. 

072. 

War  Department,  J.  A.  G.  O.,  December  14,  1918.— To  the  Director  of  Military 
Aeronautics. 

1.  The  question  is  whether  Pvt.  M.,  who,  while  assigned  to  duty  with  the  lubri- 
cation department's  oil  laboratory  at  Selfrldge  Field,  Mich.,  developed  an  im- 
proved process  of  reclaiming  used  motor  oil,  is  entitled  to  a  patent  on  such 
l)rocess,  under  the  condition  that  the  IJ>ivision  of  Military  Aeronautics  may  use 
the  process  without  payment  of  royalties. 

2.  It  is  well  settled  that  where  a  person  in  the  employ  of  the  Government,  in 
the  ordinary  course  of  his  employment  and  with  the  aid  furnished  by  the  Goveni- 
nient,  produces  a  device  upon  which  a  patent  may  be  Issued,  the  Government  Is 
entitled  to  the  free  use  of  tlie  patented  device  without  the  payment  of  royalties. 
(See  Eager  v.  United  States,  35  Ct.  Cls.  556;  Solomon's  Case.  21  Ct.  Cls.  479; 
Solomon's  Case,  22  Ct.  Cls.  335 ;  Gills'  Case,  25  Ct.  Cls.  415.  Those  cases  do  not 
iissert  a  right  of  property  in  the  United  States  to  the  profits  of  the  Invention. 
but  simply  that  the  United  States  has  an  unlimited  right  to  use  the  same  in  the 
I>ubllc  service  without  payment  of  royalties;  nor  do  they  question  that  title  of 
the  patentee  of  the  Invention,  subject  to  the  rights  of  the  United  States  as  here 

stated. 

3.  This  office  sees  no  reason  why  Pvt.  M.  may  not  obtain  a  patent  on  the  pro- 
cess, subject  to  Uie  rights  of  the  United  States  to  use  the  same  in  tlie  public 
service  without  the  payment  of  royalty  thereon.  Such  rights  are  not  limited 
to  the  Division  of  Military  Aeronautics.  The  granting  of  Inventions  to  Govern- 
ment officers  and  employees,  subject  to  their  use  in  the  public  service,  la  author- 
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Ized  by  the  act  of  Marcb  3, 1883  (22  Stat.  603,  625),  which  authorizes  the  patent- 
ing of  the  same  without  the  payment  of  the  usual  patent  fees.  If  a  patent  is 
taken  out  on  the  process  it  should  be  taken  out  under  this  statute,  which  requires 
the  application  for  the  patent  to  state  *'that  the  invention  described  therein,  if 
patented,  may  be  used,"  without  the  payment  of  royalties,  "  by  the  Government 
or  any  of  its  officers  or  employees  in  the  prosecution  of  work  for  the  Government 
or  by  any  other  person  in  the  United  States  " — that  Is,  as  construed  by  this 
office,  any  other  person  In  the  prosecution  of  work  for  the  Government.  This 
office  understands  that  this  construction  of  the  law  has  been  adopted  by  the 
Commissioner  of  Patents. 


PAT  AND  ALLOWANCES:  Pay  Statns  of  Member  of  Enlisted  Reserve  Corps. 

Section  55  of  the  national-defense  act  of  June  3,  1916  (39  Stat.  166,  196), 
provides  that  men  of  the  Enlisted  Reserve  Corps  shall  be  paid  "only  when 
ordered  into  active  service.  Including  the  time  required  for  actual  travel  from 
their  homes  to  the  places  to  which  ordered  and  return  to  their  homes."  Under 
this  provision  the  soldier  is  on  a  pay  status  from  the  time  he  starts  to  obey 
the  order  calling  him  to  active  duty,  and  not  from  the  date  of  the  order.  If  a 
man  was  sick  at  the  time  he  rt»celved  the  order  calling  him  to  active  sei'vice, 
lie  was  not  entitled  to  pay  until  he  actually  started  to  obey  the  order. 

242. 

Decembeb  14,  1918. 
From :  The  Judge  Advocate  (Jeneral. 
To :  The  judge  advocate  of  the  Eastern  Department. 
Subject:  Opinion  as  to  pay  status  of  member  of  lOnlisted  Reserve  Corps. 

1.  The  question  presented  by  your  letter  of  December  10,  1918,  is  whether 
a  member  of  the  Enlisted  Re.serve  Corps,  Medical  Department,  who  was  sick 
in  a  hospital  at  the  time  ho  was  called  to  active  duty  and  transferred  to  the 
Students'  Army  Training  Corps,  pursuant  to  paragraph  7,  Special  Orders,  No. 
2G2,  Headquarters  Eastern  Department,  October  25,  1918,  Is  in  a  pay  status 
prior  to  the  time  of  his  actually  reporting  for  duty.  According  to  your  letter, 
Pvt.  S.  of  the  Enlisted  Reserve  Corps,  Medical  Department,  was  unable  to  re- 
spond to  the  order  calling  him  to  active  duty  on  account  of  illness  which  con- 
fined him  In  a  hospital.  Upon  being  discharged  from  the  hospital  he  was 
taken  to  his  home  pending  complete  recovery. 

2.  Section  55  of  the  national-defense  act  of  June  3,  1916  (39  Stat.  166,  196), 
provides  that  enlisted  men  of  the  Enlisted  Kesers-e  Corps  shall  be  paid  "only 
wlien  ordered  into  active  service,  including  the  time  required  for  actual  travel 
from  their  homes  to  the  places  to  which  ordered  and  return  to  their  homes." 
The  intention  of  this  provision  is  to  place  the  soldier  on  a  pay  status  from  the 
time  he  starts  to  obey  the  order  requiring  him  to  report  for  duty.  This  accords 
with  the  rule  in  reganl  to  reserve  officers.  Inasmuch  as  Pvt.  S.  never  re- 
ported for  duty  at  the  place  directed  in  the  order,  nor  traveled  from  his  home 
or  any  other  place  for  that  purpose,  he  has  not  been  in  a  pay  status. 


PAT  AND  ALLOWANCES:  Steppa«re;  Ciril  Liability  of  Mail  Orderly  not 
Affected  by  Acquittal  of  Charge  of  Taking  Letter. 

A  registered  letter  containing  money  was  sent  to  a  soldier  but  did  not  reach 
him.  The  postmaster  reiK>rted  that  he  delivered  the  letter  to  a  soldier  who  was 
acting  as  mall  orderly.  The  mail  oitierly  was  tried  by  court-martial  on  several 
ciiarges,  one  of  which  was  taking  the  letter  referred  to.  He  was  found  not 
guilty  of  taking  the  letter,  but  was  convicted  on  the  other  charges  and  sentenced 
to  forfeiture  of  pay  and  allowances.  If  the  letter  was  actually  delivered  to  the 
mail  orderly,  he  is  liable  civilly  to  the  owner  for  its  loss  without  regard  to  the 
finding  of  the  court-martial.  Such  liability,  if  established,  would  be  an  indebt- 
edness to  an  individual  within  the  meaning  of  Army  Regulations  1370,  and. 
would  take  precedence  over  the  court-martial  sentence  of  forfeiture  of  pay. 

311.17. 

War  Department,  J.  A.  G.  O.,  December  14,  1918. —To  The  Adjutant  General. 

1,  In  connection  with  the  accompanying  letter  from  Mr.  H.,  of  Pavo,  Ga.,  in 

regard  to  the  loss  of  a  registered  letter  containing  $15  aent  to  his  sou,  a  private 
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in  Company  B,  One  hundred  nnd  tw^^nty-second  Infontry»  Canip  Wheeler,  Ga., 
remark  by  this  office  Is  requested  as  to  the  responsibility  In  the  case.  A  report 
from  the  postmaster  at  Maoon,  Oa.,  shows  that  the  registered  letter  sent  by  Mr. 
H.  to  his  son  was  delivered  to  Fvt.  C.  as  the  duly  accredited  mail  orderly  for 
the  casual  detachment  to  which  Pvt.  H.  then  belonged,  and  that  C.  failed  to 
account  for  this  and  several  other  registered  packages  delivered  to  him" on  the 
same  date.  Fvt.  C.  was  tried  by  general  court-martial  upon  charges  of  failure 
to  account  for  these  registered  packages,  of  absence  without  leave,  and  certain 
other  charges,  and  was  convlctcnl  and  sentenced  to  dishonorable  discharge,  for- 
feiture of  pay  and  allowances,  and  to  be  confined  at  hard  labor  for  three  years. 
The  sentence  wns  approved  by  the  reviewing  authority  except  that  portion  of 
the  sentence  imposing  dishonorable  discharge  was  suspended  until  the  prisoner's 
release  from  confinement  unless  sooner  ordered  by  comiietent  authority. 

2.  The  delivery  by  the  Post  Ofllce  Department  of  the  registered  letter  to  tbe 
duly  accredited  mail  orderly  for  Pvt.  H.'s  orgaulKntlon  ended  the  responsiliility 
of  the  Post  Oflftce  Department.  While  court-marlal  record  shows  that  P\*t.  C 
was  found  not  guilty  of  the  larceny  or  misappropriation  of  the  reglsteretl  pack- 
ages, there  being  very  little  eviilence  in  resi>ect  to  these  charges,  nevertheless 
he  may,  and  should  be  held  civilly  responsible  if  the  packages  were  actually 
delivered  to  him  and  he  failed  to  account  for  them.  In  case  of  a  court-martial 
sentence  of  forfeiture  of  all  pay  and  allowances  due  or  to  become  due.  an^-  in- 
debtedness due  the  Government  or  to  individuals  take  precedence  under  Army 
Kegulations,  1370.  See  decision  of  the  Comptroller  of  the  Treasury,  November 
12,  1918  (25  Comp.  Dec.  3(50).  In  the  opinion  of  this  office  this  soldier*s  lia- 
bility to  individuals  through  failure  to  account  for  the  registered  packages  re- 
ferred to  should  be  regarded  as  an  lndebtedne.ss  to  Individuals  within  tlie 
contemplation  of  Army  Regulations,  1370,  and  that,  therefore  ,the  forfeiture  of 
his  pay  by  court-martial  is  subject  to  any  prior  deduction  neces.sary  to  satisfy 
such  liability. 

BANK:  Chief  Engineer,  Army  Mine  Planter  Service. 

Under  the  provisions  of  the  act  of  July  9,  1918  (40  Stat.  845,  881),  a  chief 
engineer,  Army  Mine  Planter  Service,  is  a  warrant  officer  in  tlie  Regular  Army 
of  the  United  States.  He  receives  $1,700  as  annual  pay  and  such  allowances  as 
the  Secretary  of  War  may  prescribe;  and  he  is  retire<l  and  receives  longevity 
pay  in  the  same  manner  as  now  provided  by  law  for  officers  of  the  Army.  In 
computing  length  of  service  for  retirement  and  longevity  pay,  time  spent,  prior 
to  the  passage  of  the  act,  in  service  on  boats  in  the  service  of  the  Quartermaster 
Corps,  is  counted. 

220.109. 

War  Department,  J.  A.  G.  O.,  December  14. 1018.— To  The  Adjutant  General. 

1.  Inquiry  is  made  as  to  the  status  which  Mr.  Howard  E.  Burdick,  now  chief 
engineer  United  States  Army  mine  planter  Graham,  will  occupy  if  he  accepts 
the  office  of  chief  engineer,  warrant  officer;  Army  Mine  Planter  Service. 

2.  The  inquiry  is  answered  by  reference  to  the  act  of  July  9,  1918  (40  Stat 
845,  881).  That  act  specifically  provides  for  the  appointment  as  a  warrant 
officer  of  one  chief  engineer  for  each  mine  planter  in  the  service  of  the  Unit^nl 
States;  that  such  chief  engineer  shall  receive  $1,7(X)  as  annual  pay  and  such 
allowances  as  the  Secretary  of  War  may  prescribe ;  that  he  shall  be  retlre<l  and 
receive  longevity  pay  as  now  provided  by  law  for  officers  of  the  Army ;  and  that 
In  computing  length  of  service  for  retirement  and  in  computing  longevity  pay 
service  on  boats  In  the  service  of  the  Quartermaster  Department  of  the  Quarter- 
master Corpg  prior  to  the  passage  of  the  act  shall  be  counted.  The  Army  Mine 
Planter  Service,  of  which  the  chief  engineer  is  a  warrant  officer,  is  made  a  pari 
of  the  Regular  Army  of  the  United  States.  Therefore,  if  Mr.  Burdick  accept.*? 
the  office  of  chief  engineer,  Unlteil  States  Army  Mine  Planter  Service,  he  wiil 
be  a  warrant  officer  in  the  military  service  of  the  United  States  and  will  bo 
entitled  to  pay,  allowances,  and  retirement  as  above  Indicated. 


JVLIENS:  Oath   of  Allegiance  on  Enlistment;  Effect  on  Citizenship  of 
Japanese. 

The  recruiting  officer  at  a  recruit  camp  refu.sed  to  administer  the  oath  of 
allegiance  to  a  Japenese.    The  statutes  regarding  enlistment  in  time  of  war 
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Oo  not  exclude  Japanese ;  and  the  taking  of  the  oath  of  enlistment  is  required 
by  law,  without  any  exception  in  the  case  of  Japanese  (A.  W.  109).  He 
sliould  be  given  the  oath  of  enlistment.  The  taking  of  the  oath  of  allegiance 
in  connection  with  his  enlistment  will  not  make  him  a  citizen.  It  has  been 
held  that  a  Japanese  can  not  be  naturalized  in  the  United  States,  notwith- 
standing his  services  in  the  Army  (Ops.  J.  A.  G.  ante,  p.  684,  Aug.  20,  1918). 

342.18.  December  16,  1918. 


APPROPRIATIONS:  Expense  of  BeBtoratlon  of  Baildings;  Effeet  of  Pay- 
ment of  Rental. 

The  lease  of  a  building  for  the  use  of  the  Signal  Corps  provided  that  at  the 
termination  of  the  lease  the  premises  were  to  be  restored  to  the  lessor  in  as 
good  condition  as  when  taken  by  the  United  States.  Many  alterations  were 
made  by  the  Signal  CJorps  and  the  expense  thereof  paid  from  Signal  Corps 
appropriations.  The  expense  of  restoring  the  building  to  its  original  condition 
should  be  paid  from  the  same  appropriations  as  tho  rental.  If  the  rental  was 
paid  by  the  War  Department  tlie  expense  of  restoring  the  premises  should  bo 
paid  from  War  Department  appropriations. 

600.5. 

War  Department  J.  A.  G.  O.,  December  16, 1918. — To  the  Secretary  of  War. 

1.  The  opinion  of  this  office  is  desired  as  to  whether  the  work  necessary  to 
restore  the  New  Arcade  Building.  Park  Road  and  Fourteenth  Street,  Washing- 
ton, D.  C,  to  its  original  shape,  as  provided  in  paragraph  4  of  the  lease,  should 
be  done  by  the  Chief  Signal  Officer  and  paid  for  from  appropriations  under  his 
control,  or  whether  the  expense  is  chargeable  to  the  appropriations  available 
for  the  repair  of  rented  buildings  for  the  use  of  the  War  Department,  its 
offices  and  bureaus. 

2.  This  building  was  leased  for  use  by  the  Signal  Corps  at  a  rental  of  $25,000 
for  the  period  from  February  15,  1918,  to  June  30,  1918,  with  the  option  to  con- 
tinue possession  to  September  15,  1918,  tlie  lease  providing  in  article  4,  as 
follows : 

**  The  said  premises  are  required  for  the  use  of  the  War  Department.  Upon 
the  termination  of  this  lease  the  lessee  will  surrender  the  premises  in  as  good 
condition,  ordinary  wear  and  tear  and  damage  by  the  elements  including  fire 
excepted,  as  when  taken  by  the  United  States." 

It  appears  that  many  alterations  were  made  by  the  Signal  Corps  from  Signal 
Corps  appropriations,  and  that  much  of  the  property  removed  is  not  available 
for  the  restoration  of  the  premises  to  their  former  condition.  As  the  Chief  of 
Supply  Division  is  not  familiar  with  the  alterations,  repairs,  and  changes  made 
by  the  Signal  Corps,  the  question  is  raised  as  to  whether  the  Signal  Corps  should 
not  make  the  required  changes  by  way  of  restoration  of  the  premises  to  their 
former  condition  at  the  expense  of  Signal  Corps  appropriations. 

3.  The  obligation  to  restore  the  premises  is  a  covenant  of  the  lease  and  tho 
funds  available  for  the  rental  of  tlie  property  are  likewise  available  for  the 
restoration  of  the  same  to  the  condition  it  was  in  at  the  time  the  Government 
occupancy  began.  If,  as  understood,  the  rental  was  paid  from  War  Depart- 
ment appropriations,  it  is  the  view  of  this  office  that  the  expense  of  restoration 
of  the  premises  to  their  previous  condition  should  be  paid  from  the  same 
appropriations.  However,  as  the  Chief  of  the  Supply  Division  is  without 
knowledge  as  to  the  alterations  and  changes  made  by  the  Signal  Corps,  it  i^ 
suggested  that  the  officer  of  the  Signal  Corps  having  knowledge  of  thesv> 
matters  be  instructed  to  confer  with  him  and  supervise  the  work  in  so  far  as 
may  be  necessary  to  restrict  the  expenditures  to  those  which  the  Government  is 
ixnnid  to  make  under  the  terms  of  the  lease. 


CIVIL  RIGHTS:  Soldiers'  and  Sailors'  Civil  Belief  Act;  Degree  of  De- 
pendeney. 

Section  300,  soldiers*  and  sailors*  civil  relief  act  of  March  8,  1918  (40  Stat. 
440,  443),  provides  for  a  stay  of  proceedings  for  eviction  or  distress  in  respect 
of  any  premises  occupied  by  dependents  of  a  man  in  military  service,  unless 
the  ability  of  the  tenant  to  pay  the  agreed  rent  is  not  materially  affected  by 
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reason  of  such  military  service.  If  it  be  established  that  the  person  sought 
to  be  evicted  is  the  wife  or  child  or  other  dependent  of  a  person  in  the  military 
service,  such  person  is  prima  facie  within  the  protection  of  the  section;  tlie 
degree  of  dependency  is  immaterial;  and  the  only  question  for  the  court  is 
whether  ability  to  pay  the  rent  is  materially  affected  by  the  military  service 
of  the  person  upon  whom  dependency  is  claimed. 

Decembeb  16,  1918. 
014.4. 


DISCHARGE:  Neeessity  of  Notice  to  Soldier;  Capacity  to  BeceiTe  Notice. 

While  a  soldier  was  "  very  low  "  in  a  hospital  and  suffering  from  lobar  pneu- 
monia a  discharge  based  on  a  surgeon's  certificate  of  disability  "due  to  de- 
fective mental  development "  was  issued  and  delivered  to  his  mother,  who  was 
at  his  bedside.  The  records  of  the  hospital  show  tliat  the  soldier  was  in  such 
condition  that  he  could  not  appreciate  or  understand  the  nature  and  character 
of  the  certificate.  The  discharge  was  ineft'ectiva  Legal  notice  to  the  soldier 
is  essential  to  the  validity  of  a  discharge;  and  because  of  the  condition  of 
this  soldier  he  was  incapable  of  receiving  legal  notice  (Ops.  J.  A.  G.  220.8,  Feb. 
11, 1918,  and  Ops.  J.  A.  G.  ante,  p.  270,  Apr.  10,  1918.  and  Apr.  16,  1918,  p.  283). 

220.89. 

War  Department,  J.  A.  G.  O.,  Decenil>er  16,  1918. — ^To  The  Adjutant  General. 

1.  There  is  referred  for  remark  by  The  Adjutant  General  the  papers  in  the 
case  of  Godfrey  J.  Johnscm,  private.  Company  E,  Three  hundred  thirty-eighth 
Machine  Gun  Battalion,  who  was  admitted  to  the  base  hospital  at  Camp 
Dodge,  Iowa,  on  the  12th  day  of  April,  1918,  and  was  discharged  upon  a  sur- 
geon's certificate  upon  the  ground  of  disability  "  due  to  defective  mental 
development,"  on  the  li4th  day  of  April,  1918. 

2.  On  or  about  th<»  IStli  day  of  September,  ultimo,  The  Adjutant  General,  by 
an  indorsement,  forwarded  to  the  commanding  officer  of  the  base  hospital  at 
Camp  Doiige  the  papers  of  Pvt.  Johnson  "  for  investigation  and  report,"  and 
thereafter,  on  the  28th  day  of  September,  ultimo,  the  commanding  officer,  by 
indorsement,  reported  to  The  Adjutant  General  that  Pvt.  Johnson  was  still  a 
patient  in  the  hospital  **  pending  discharge."  The  file  submitted  for  examina- 
tion discloses  tluit  at  the  time  of  the  alleged  discharge  of  P\^.  Johnson,  on 
the  24th  day  of  April,  1918,  he  was  still  the  victim  of  the  effects  of  lobar 
pneumonia.  In  the  .said  third  indorsement  The  Adjutant  General  duly  advised 
the  commanding  oflicer  of  the  base  hospital  that — 

**A  soldier  seriously  ill  confined  in  a  hospital  who  was  not  in  a  condition  by 
reason  of  his  Illness  to  protect  his  rights  or  properly  care  for  any  business 
transtictlon  and  a  discharge  was  issued  in  his  case  on  account  of  such  disability, 
and  a  copy  of  the  discharge  certificate  delivered  to  him,  that  this  did  not 
constitute  legal  notice  of  such  discharge,  witliout  which  the  discharge  was  ino[>- 
erative  and  void  "  (A.  G.  O.  201). 

The  indorsement  correctly  interpi^?ted  the  law  upon  the  subject  (Ops.  J.  A.  G. 
220.8,  Feb.  11,  1918;  Ops.  J.  A.  G.  ante,  p.  270,  Apr.  10  and  16,  1918).  To  It, 
however,  the  commanding  general  of  the  base  hospital  made  reply  in  the  fourth 
indorsement,  bearing  date  November  20,  1918,  that  the  "  cause  of  discharge  *• 
was  due  to  defective  mental  development  and  that  Johnson  was  carried  as  a 
civilian  from  the  date  of  his  discharge,  on  April  24,  1918,  to  September  28,  1918. 
In  the  third  paragraph  of  his  return  to  The  Adjutant  General  the  commanding 
officer  writes  as  follows: 

*•  Paragraph  1,  third  indorsement,  does  not  apply  in  this  case  because  of  the 
fact  that  tlie  disability  for  which  discharge  was  ls.sued  was  not  the  disability 
of  which  patient  suffered  at  the  time  the  discharge  was  granted.  Further,  the 
disability  from  which  the  patient  was  suffering  was  clearly  In  line  of  duty. 
The  hospital  safeguarded  him  and  cared  for  him  for  over  five  months.  The 
disability  for  which  his  discharge  was  granted  existed  prior  to  enUstment 
and  was  of  such  a  degree  that  this  man  should  never  have  been  allowed  to 
enlist." 

An  examination  of  the  clinical  record  of  the  base  hospital  discloses  that 
upon  the  admission  of  Johnson  to  the  hospital,  on  the  12th  day  of  April,  a 
diagnosis  was  made  of  mumps,  and  that  thereafter  he  became  critically  ill  from 
acute  pneumonia — so  111  that  his  father  was  summoned  by  telegraph;  tlmt  at 
the  climax  of  his  illness  he  was  ordered  discharged;  that  for  April  24,  the 
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day  when  the  discharge  Is  alleged  to  have  been  executed,  the  clinical  report  is 
as  follows : 

*'  Record:  Repeating  puncture  going  farther  front  Also  X  ray  if  r.ot  already 
taken.  Side,  including  traubes  space,  is  so  flat  and  breath  and  voice  sounds 
are  so  faint  or  absent.    Heart  appears  pushed  to  ri{;ht." 

Two  days  succeeding  this  attempted  discharge  the  record  shows  "  flatness  with 
distinct  breath  and  voice  sounds  over  lower  chest;"  that  fluid  also  apparently 
existed  in  the  axilla  and  "another  operation  was  advised."  The  temperature 
chart  Indicates  tliat  upon  the  day  succeeding  the  issuance  of  the  alleged  dis- 
charge for  disability  of  the  patient  his  temperature  was  abnormal,  his  pulse 
was  120  and  his  respiration  48,  as  compared  with  38  two  days  after  his  ad- 
mission on  the  14th  day  of  April,  191S.  On  the  24th  of  April  when  the  dis- 
charge for  disability  purports  to  have  l)een  effectuate<l  his  temperature  in  the 
forenoon  was  subnormal,  his  pulse  was  104,  and  his  temperature  in  the  after- 
noon thereof  was  abnormal. 

;{.  It  is  difficult  even  in  an  effort  of  sympathetic  Interpretation  of  the  com- 
manding general's  report  of  the  base  hospital,  to  understand  the  mode  of  rea- 
soning by  which  he  arrived  at  the  conclusion  more  or  less  dogmatically  ex- 
pressed that  the  cause  of  Johnson'p  disability  was  "  defective  mental  develop- 
ment." And  It  is  equally  baffling  to  appreciate  the  mental  processes  justifying 
his  statement  that  '*  the  disability  for  which  distrharge  was  issued  was  not  the 
disability  of  which  patient  suffered  at  the  time  the  discharge  was  granted." 
The  entire  pathological  record  negatives  tht»si»  conclusions.  A  meticulous  search 
for  some  supporting  facts  have  failed  to  disclose  any  grounds  upon  wliich  tiie 
third  paragraph  of  the  fourth  indorsement  is  predlcate<l. 

4,  It  is  not  pretended  that  the  discharge  was  personally  delivered  to  Johnson, 
The  papers  do,  however,  affirmatively  disclose  that  Johnson's  discharge  papers 
so-called  *'  were  made  out  and  signed  by  his  mother  who  did  not  know  (he 
contents  of  this  document  at  the  time."  And  it  further  distinctly  appears  that 
at  the  time  of  the  signing  of  the  discharge  papers  so-called,  Johnson  was  "  very 
low."  It  is  plain  beyoml  cavil  that  this  man  was  in  no  condition  to  appreciate 
or  to  understand  tlie  nature  and  character  of  the  instrument  and  that  he 
never  consciously  participated  in  an  act  which  would  make  his  al]ege<l  dis- 
charge legally  effective.  His  case,  obviously,  falls  within  the  principle  that  was 
corre<*tly  indicated  by  The  Adjutant  General  in  the  third  indorsement. 

5.  It  Is,  therefore,  the  opinion  of  this  office  that  Pvt  Godfrey  J.  .Tohnson 
was  not  discharged  from  the  service  April  24, 1918.  When  ho  was  so  discharged, 
if  at  all,  does  not  appear  from  the  pajjers  In  reference. 


PAT  AND  ALLOWANCES:  Army  Field  Clerks  on  Duty  at  Ports  of  Em- 
barkation; TraTeling  Expenses.    ^ 

Army  field  clerks,  on  duty  at  headquarters  of  the  port  of  embarkation, 
Newport  News,  \'ii.,  are  not  entitled  to  the  allowances  for  traveling  exi)enses  and 
subsistence  provided  by  Army  Regulations  78.'J.  They  are  not  on  temporary  duty 
away  from  any  designated  post  or  in  the  field  within  the  meaning  of  the 
Regulations. 

211. 

War  Department.  J.  A.  G.,  Deceml)er  16,  1018.— To  The  Adjutant  General. 

1.  The  question  Is  raised  by  the  commanding  general,  headquarters,  port  of 
emlmrkation,  Newport  News,  Va,,  whether  Army  field  clerks  on  duty  at  tliat  sta- 
tion are  to  be  regarded  as  on  duty  with  troops  In  the  field  within  the  purview 
of  Army  Regulations  733,  and  therefore  entitled  to  a  subsistence  allowance. 
This  office  has  heretofore  in  two  specific  cases  from  Newport  News  held  that 
clerks  on  duty  at  that  station  are  not  on  duty  away  from  their  regular  station 
or  in  the  field  within  the  purview  of  said  paragraph  733,  ami  the  statutes,  upon 
which  this  paragraph  is  base<l.  The  first  case  was  that  of  H.,  clerk,  Quarter- 
ma.ster  Con>R,  dated  March  16,  1918  <Op8.  J.  A.  G.  248.52),  and  the  other  was 
the  case  of  two  Army  field  clerks  named  George  Vance  Seidel  and  L.  S.  Price, 
dated  April  2,  1918  (Ops.  J.  A.  G.  245).    I  quote  from  the  latter  opinion : 

"  Kvldently  these  vouchers  have  been  submitted  under  a  misapprehension 
of  the  effect  of  the  statutes  and  regulations  iwrtalning  to  allowances  to  field 
clerks.  The  only  general  autliority  for  reimbursement  of  actual  expenses  or  the 
payment  of  a  per  diem  in  lieu  of  actual  expenses  to  employees  is  contained  in 
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Army  Regulations  783,  which,  of  course.  Is  based  upon  statutory  provisiona, 
and  it  has  been  held  by  the  department  that  those  Army  field  clerks  and  field 
clerks,  Quartermaster  Corps,  who  are  not  entitled  to  additional  allowance  as 
provided  by  the  act  of  August  29,  1916  (39  Stat.  625),  after  12  years  service 
are  entitled  to  the  benefits  of  the  regulation.  This  regulation  authorizes  reim- 
bursement of  actual  expenses  or  flat  per  diem  allowances  only  when  the  em- 
ployee is  traveling  or  on  temporary  duty  away  from  his  regular  station.  In 
addition,  it  is  provided  that  in  time  of  war,  in  lieu  of  reimbursement  for  actual 
expenses,  employees  on  duty  with  troops  in  the  field  shall  be  furnished  with 
tent  quarters  and  rations  in  kind.  This  provision  was  doubtless  made  be- 
cause ordinarily  in  time  of  war  when  an  employee  Is  on  duty  in  the  field  with 
troops  it  is  impracticable  for  him  to  make  his  own  arrangements  for  quarters 
and  subsistance,  and  it  has  been  considered  by  the  department  that  service 
at  cantonments  and  camps  during  the  present  emergency  away  from  cities  or 
towns  is  duty  with  troops  In  the  field  within  the  meaning  of  the  regulation  for 
furnishing  tents  and  quarters  to  civilian  employees,  including  field  clerks.  In 
certain  special  cases  where  it  has  been  impracticable  for  such  clerks  to  be  fur- 
nished with  these  allowances  in  kind,  at  camps,  and  cantonments  where  the 
regulation  entitled  them  to  such  allowances,  the  Secretary  of  War  has  author- 
ized the  payment  to  them  of  commutation  of  certain  prescribed  rates." 

In  a  previous  case,  dated  October  24,  1917  (Ops.  J.  A.  G.  6-135),  with  refer- 
ence to  an  inquiry  as  to  whether  au  Army  field  clerk  on  duty  at  headquarters 
of  the  Arizona  distict,  Douglas,  Ariz.,  was  entitled  to  a  per  diem  in  lien  of  sub- 
sistence, this  office  said : 

"  Inasmuch  as  Mr.  Alberty  is  on  duty  at  district  heaclquarters  at  a  place  where 
it  Is  convenient  for  him  to  obtain  his  own  quarters  and  subsistence,  the  reasons 
for  the  provision  in  the  regulation  for  furnishing  civilian  employees  who  ac- 
company troops  in  the  field  with  tents  and  rations  do  not  apply.  He  is,  in 
fact,  not  '  on  duty  in  the  field  with  troops.*  In  my  opinion,  he  is,  therefore, 
not  entitled  to  be  furnished  tents  and  rations  while  on  duty  at  the  district 
headquarters  at  Douglas,  Ariz.  It  is  equally  clear  that  he  is  not  entitled  to 
the  per  diem  cash  allowance  provided  for  by  Army  Regulation  733,  which  is 
payable  only  when  an  employee  is  In  a  travel  status  or  is  temporarily  absent 
from  his  regular  station  in  the  performance  of  ofllcial  duty." 

2.  There  is  nothing  in  the  recent  ruling  of  the  department  that  ofllcers  serv- 
ing with  troops  at  the  port  of  embarkation,  Newport  News,  Va.,  are  on  duty 
in  the  field  within  the  meaning  of  the  act  of  April  16,  1918  (40  Stat  530), 
authorizing  commutation  of  quarters  on  account  of  dependents  to  warrant  any 
change  in  the  ruling  with  reference  to  the  status  of  Army  field  clerks  and  field 
clerks,  Quartermster  Corps,  on  duty  at  that  place  as  respects  their  rights  to  a 
subsistence  allowance.  The  statutory  authority  is  not  the  same.  The  only  au- 
thority for  providing  these  clerks  with  a  subsistence  allowance  prior  to  the 
act  of  July  9,  1918  (40  Stat.  845,  853),  was  the  act  of  April  6,  1914  (38  Stat 
312,  318),  which  provides  for  travel  expenses  of  officers  or  employees  of  the 
Government  "  while  traveling  on  duty  outside  of  the  District  of  (Ik)Iumbia  and 
away  from  his,  their,  designated  post  of  duty,"  and  section  13,  act  of  August 
1,  1914  (38  Stat.  680),  authorizing  the  heads  of  departments  to  prescribe  per 
diem  rates  of  allowance  not  exceeding  $4  in  lieu  of  subsistence  **  to  persons  en- 
gaged in  field  work  or  traveling  on  official  business  outside  of  the  District  of 
Columbia  and  away  from  their  designated  posts  of  duty."  Clearly,  field  clerks 
stationed  at  Newport  News,  Va.,  are  not  on  temporary  duty  away  from  any 
designated  post,  nor  are  they  on  field  duty  within  the  meaning  of  these  statutes 
as  they  have  heretofore  been  applied,  they  having  no  other  station.  If  it  can 
be  held  that  the  field  clerks  stationed  at  Newport  News  are  on  duty  In  the  field 
within  the  laws  and  regulations  relating  to  traveling  allowances  of  officers  and 
employees,  civilian,  every  clerk,  or  employee  in  the  service  stationed  at  that 
place  would  be  entitled  to  the  same  allowance.  As  stated  above,  the  statutes 
and  regulation  have  never  been  given  such  application,  and  in  the  opinion  of 
this  office  could  not  legally  be  so  applied. 


PAT  AND  ALLOWANCES:  Increase  Pay  of  Afiators;  Permanent  or  Tem- 
porary Oommission. 

Under  the  act  of  July  18,  1914  (38  Stat  514,  515),  a  Junior  military  aviator 
was  entitled  to  Increase  of  pay  under  bia  "line  commission."     The  word 
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•Mine"  before  the  word  "commission,"  as  contained  in  tills  act,  is  omitted  in 
section  13,  act  of  June  3,  1916  (39  Stat  166,  174),  which  makes  provision  for 
such  increase  of  pay.  The  difference  in  wording  discloses  tin  intention  of  Con- 
jgrress  tlmt  the  later  act  should  apply  to  the  temporary  commission  which  the 
officer  holds  in  the  Air  Service  and  not  to  his  permanent  commission  in  the 
Ilegular  Army. 

241.19. 

War  Department,  J.  A.  G.  0.,  December  16,  1918.--To  The  Adjutant  General. 

1.  The  question  presented  is  whether  an  officer  holding  a  permanent  com- 
mission as  captain  and  a  temporary  commission  as  a  lieutenant  colonel  who 
has  qualified  as  Junior  military  aviator,  under  the  provisions  of  section  18, 
act  of  June  3,  1916  (39  Stat.  166,  174),  and  the  act  of  July  24,  1917  (40  StaL 
243),  is  entitled  to  a  50  per  cent  increase  on  the  pay  of  lieutenant  colonel. 

2.  Section  13  of  the  act  of  June  3,  1916,  supra,  appears  to  entirely  supersede 
section  3  of  the  act  of  July  18,  1914  (38  Stat.  514,  515),  so  far  as  respects  the 
qualifications  of  aviators  and  their  right  to  Increased  pay  for  aviation  service. 
Section  6  of  the  act  of  July  24,  1917,  supra,  page  244,  merely  affirms  and  sup- 
plements the  provisions  of  the  act  of  June  3,  1916,  In  respect  to  matters  not 
material  to  this  inquiry,  so  that  the  only  statute  requiring  construction  is  that 
part  of  section  13  of  the  act  of  June  3,  1916,  which  applies  to  the  pay  of  quali- 
fied junior  military  avlator.s.    The  sentence  to  be  construed  reads  as  follows: 

"  Each  duly  qualifie<l  junior  military  aviator  shall,  while  so  serving,  have  the 
rank,  pay,  and  allowances  of  one  grade  higher  than  that  held  by  him  under  his 
commission  if  his  rank  under  said  commission  be  not  higher  than  that  of 
captain,  and  while  on  duty  requiring  him  to  participate  regularly  and  fre- 
quently in  aerial  flights  he  shall  receive  In  addition  an  increase  of  50  per  cent 
in  the  pay  of  his  grade  and  length  of  service  under  his  commission. 

In  the  act  of  July  18,  1914,  the  word  "commission"  in  this  sentence  was 
preceded  by  the  word  "  line,"  and  its  omission  in  the  statute  under  considera- 
tion is,  therefore,  significant  of  the  intention  of  Congress  that  the  50  per  cent 
Increase  should  apply,  not  to  the  line  commi.ssion,  but  to  the  commission  under 
which  the  officer  is  serving  in  the  Air  Service.  I  am,  therefore,  of  the  opinion 
that  a  lieutenant  colonel  in  the  Air  Service  who  holds  a  captain's  permanent 
commission  is  entitled  to  a  50  per  cent  increase  of  pay  in  the  grade  and  length 
of  service  under  his  lieutenant-colonel  commission  and  not  merely  under  his 
commission  as  captain. 


PAT  AND  ALLOWANCES:  Overpayments  to  Army  Field  Clerk;  Stoppages 
against  Pay. 

An  Army  field  clerk  received  $810  overpayment,  which  It  is  proposed  to  col- 
lect in  monthly  installments  of  $50  each.  The  act  of  July  6,  1892  (27  Stat. 
174,  177),  provides  that  the  pay  of  officers  of  the  Army  may  be  withheld  "on 
account  of  indebtedness  to  the  United  States  admitted  or  shown  by  the  judg- 
ment of  a  court,  but  not  otherwise,  unless  upon  special  order  issued  according 
to  the  discretion  of  the  Secretai*y  of  War."  An  Army  field  clerk  is  an  officer 
within  the  meaning  of  this  statute;  and  the  Secretary  of  War  may  in  his  dis- 
cretion order  a  repayment  of  the  indebtedness  in  monthly  Installments. 

Note. — Compare  decision  of  Comptroller  of  the  Treasury  of  August  7,  1901 
(8  Comp.  Dec.  101),  construing  Revist^d  Statutes,  section  1766;  contra  in  case 
of  an  officer  of  the  Navy.  The  opinion  of  the  .Judge  Advocate  General  of  the 
Army  of  November  13,  1918  (Ops.  J.  A.  G.  241.2),  is  overruled. 

241.2. 

War  Department,  J.  A.  G.  O.,  December  16,  1918.— To  The  Adjutant  General. 

1.  In  the  matter  of  the  proposetl  collection,  in  monthly  installments  of  $50, 
from  Army  Field  Clerk  Edmond  Delattre  of  the  sum  of  $810  which  he  received 
as  overpayments,  this  office,  in  its  opinion  of  November  13,  1918  (Ops.  J.  A.  G. 
241.2),  was  governed  by  the  decision  of  the  Comptroller  of  the  Treasury  of 
August  7,  1901  (8  Comp.  Dec.  101),  in  which  it  was  held  that  under  Revised 
Statutes,  section  1766,  "partial  payment  of  compensation  to  an  officer  to  whom 
an  overpayment  has  been  made,  so  as  to  permit  repayment  thereof  by  install- 
ments, is  not  authorized."  It  was  Inadvertently  overlooked  by  this  office  that 
this  decision  of  the  Comptroller  pertainetl  to  a  Navy  officer,  and  in  thus  accept- 
ing the  Comptroller's  decision  as  applicable  to  officers  in  general,  including 

116749*— 19 08 


1074  OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  AKMY. 

Aniiy  officers,  as  the  language  quoted  implied,  the  provision  of  the  act  of  July 
16, 1892  (27  Stat.  174, 177),  was  not  given  consideration.    This  statute  provides: 

*•  Tlic  pay  of  officers  of  the  Array  may  be  withheld  under  section  seventeen 
hundred  and  sixty-six  of  the  Revised  Statutes  on  account  of  an  indebtedness 
to  the  United  States  admitted  or  sliown  by  the  judgment  of  a  court,  but  not 
otherwise  unless  upon  a  special  order  issued  according  to  the  discretion  of  tlio 
Secretary  of  War." 

2.  As  indicated  in  the  opinion  of  this  office  of  November  22, 1918  (Ops.  J.  A.  G. 
241.2),  in  the  case  of  Army  Field  Cierk  Emanuel  J.  Carroll,  it  is  questionable 
whether  Revised  Statutes,  section  1766,  applies  to  any  officer  or  other  person  la 
the  Government  senioe  except  those  persons  occupying  positions  of  trust  and 
having  in  their  hands  sums  or  l>a lances  of  public  funds  for  which  tJiey  are 
bound  to  render  accounts.  The  Attorney  General  luis  held  tliat  the  statute  is 
limited  to  the  latter  class  of  officers  (26  Op.  Atty.  Gen.  77),  and  in  view  of  this 
ruling  of  the  Attorney  General,  this  office,  in  the  Carroll  case,  recommended  that 
the  Comptroller  be  requested  to  give  reconsideration  to  tliis  decision  by  August  7, 
1901,  in  connection  with  the  Carroll  case.  Upon  further  consideration  of  Uie 
matter,  however,  having  due  regard  to  tlie  provisions  of  the  act  of  July  16,  1892, 
and  the  established  practice  thereunder,  as  pointed  out  by  the  Director  of 
Finance,  this  office  regards  it  as  unnecessary  to  refer  the  question  to  the  Comp- 
troller, but  that  under  the  latter  statute  the  Secretary  of  War  may,  in  any  case 
of  an  officer  of  the  Army  where  an  indebtedness  is  not  admitted  or  shown  by  the 
Judgment  of  a  court,  by  special  order  direct  reimbursement  in  montlily  install- 
ments in  such  amounts  as  will  leave  a  reasonable  margin  for  the  living  expenses 
of  the  officer  and  his  family.  The  only  question,  therefore,  that  need  be  con- 
sidered in  the  present  case  is  whether  an  Army  field  clerk  is  an  officer  within 
the  meaning  of  the  statute.  It  is  well  established  by  previous  rulings  of  this 
office  and  decisions  of  the  Comptroller  of  the  Treasury  that  Army  field  clerks 
are  officers  in  the  military  service,  although  not  commissioned  officers,  and  I 
thijdv  it  is  fair  to  regard  them  as  officers  of  the  Army  within  the  act  of  July 
16,  1892.  It  is,  therefore,  the  view  of  this  office  that  the  Secretary  of  War 
may  in  his  discretion  order  a  repayment  of  the  alleged  indebtedness  in  monthly 
liistaliments  of  $50. 

PRIYATE  PROPERTY:  Waste  by  OoTernment;  Heasaro  of  Daiuasres. 

The  owner  of  a  farm  leased  it  to  the  Charlotte  Chamber  of  Commerce  and 
that  body  leased  it  to  the  Government.  At  the  time  the  owner  authorized  tho 
chamber  of  commerce  to  lease  to  the  Government  he  stipulated  that  no  timber 
should  be  cut  without  his  consent.  The  lease  to  the  Government  provided  that 
the  lessee  should  have  the  right  to  cut  and  remove  timber  and  that  all  timber 
removed  was  to  be  paid  for  at  its  actual  value.  During  the  occupation  of  the 
premises  by  the  Government  considerable  timber  was  cut  and  removed  or 
destroyed.  The  owner  is  not  bound  by  the  measure  of  damages  for  removal  of 
timber  fixed  by  the  lease  from  the  chamber  of  commerce  because  that  body  had 
no  riglit  to  Insert  the  clause  in  the  lease.  The  United  States  committed  waste 
in  cutting  the  timber,  and  the  owner  is  entitled  to  payment  of  the  difference  in 
tlie  market  value  of  the  farm  prior  to  and  after  the  severance  of  the  trees 
(United  States  v.  Bosticick,  94  U.  S.  53,  (J9). 

353. 

War  Department,  J.  A.  G.  O.,  December  16,  1918. — To  the  Purcliase,  Storage, 
and  Traffic  Division,  General  Staff,  Real  Estate  Section. 

1.  The  question  presented  by  the  attached  papers  is  whether  the  board  of 
officers  who  considered  claims  for  damages  Incident  to  the  presence  of  troops 
at  Camp  Greene  adopted  the  proi^er  measure  of  damages  in  considefing  the 
claim  of  Charles  C.  Hook,  of  Charlotte,  N.  C.  .Mr.  Hook's  real  estate  was 
leased  to  the  Charlotte  Cliamber  of  Coramer-ce  and  by  tiiat  body  to  the  United 
States  Government.    The  lease  to  the  United  States  contained  the  provisi<Mi : 

**  The  lessee  shall  have  tlie  right  to  cut,  use,  and  remove  all  brush wocfd,  sap- 
lings, trees,  timber  and  fruit  trees  on  the  aforesaid  premises,  compensation  in 
the  actual  value  of  any  brushwood,  saplings,  trees,  timber  and  fruit  trees  so 
cut,  used,  or  removed,  shall  be  made  by  the  lessee  to  the  owner  or  owners 
thereof." 

It  appears  from  the  findings  of  the  board  of  officers  that  tree«  were  cut  by 
the  United  States  from  two  knolls  which  were  suitable  for  buildiag  sites  oa  the 
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]eai$ei1  premises.  These  trees  were  cot  partly  bj'  the  contractors  erecting  build- 
ings for  the  United  States  and  partly  by  soldiers  for  fuel.  The  board  of  officers 
finds  at  the  time  that  Hook  authorized  the  Chamber  of  Commerce  of  Charlotte 
to  lease  these  premises  to  the  United  States  he  stipulated  tliat  no  timber  should 
be  cut  upon  the  premises  without  his  consent.  This  fact  was  brought  to  the 
attention  of  the  officers  of  the  United  States  when  they  made  the  lease  with  the 
chaml>er  of  commerce,  but  contrary  to  these  instructions  from  Hook,  the  cham- 
ber of  commerce  permitted  the  above  stipulation  to  be  incorporated  into  the 
lease.  The  board  of  officers  considered  this  stipulation  as  binding  upon  Hook 
and  allowed  for  the  actual  value  of  the  trees  only.  It  is  not  disclosed 
whetlier  this  was  considered  to  be  their  cord  or  stumpage  value,  but  from  the 
auiount  found  it  is  fair  to  assume  that  such  was  the  case.  Hook  claims  $2,000 
damages  by  reason  of  injury  to  his  farm  by  the  severance  of  the  timber. 

2.  While  Hook  was  not  a  party  to  the  lease  between  the  chamber  of  com- 
merce and  the  United  States,  it  was  made  with  knowledge  on  the  part  of  the 
officers  of  the  United  States  that  Hook  had  not  authorized  the  chamber  of 
commerce  to  enter  into  any  such  stipulation  as  that  above  quoted.  Therefore, 
the  clause  has  no  binding  efiTect  ui>on  Hook  as  a  measure  of  damages.  In  elToct 
the  United  States  became  a  tenant  of  the  premises,  and,  therefore,  subject  to  an 
obligation  not  to  commit  or  permit  waste  upon  the  premises.  Such  obligation 
is  as  binding  upon  the  United  States  as  if  it  were  actually  expressed  in  the 
contract.  If  the  United  States  fails  in  the  performance  of  its  contract  not  to 
commit  waste  or  suffer  it  to  be  committed^  it  is  answerable  therefor  as  much 
as  if  specific  language  to  that  effect  had  been  used  in  the  lease  itself,  United 
State»  v.  Bostioick  (94  U.  S.  53-09).  All  depends  upon  the  contract,  for  therQ 
is  no  obligation  on  the  part  of  the  United  States  to  pay  damages  for  torts 
committed  by  its  soldiers  or  agents.  United  States  v.  Boat  wick,  supra.  Not 
being  tK)und  by  the  measure  of  damage  stated  in  the  lease,  Mr.  Hook's  claim 
may  be  measured  by  the  difference  in  value  of  his  farm  as  a  whole  prior  to 
and  after  the  severance  of  these  trees.  This  should  be  the  fair  market  value 
and  no  speculative  or  sentimental  damages  of  any  kind  should  be  included. 
The  board  should  simply  take  the  market  value  of  the  farm  In  the  condition 
it  was  prior  to  the  .severance  of  the  trees  and  the  market  value  as  it  was  after 
the  severance  and  allow  Mr.  Hook  the  difference. 


PUBLIC  PBOPEBTY:  Sale  of  Small  Boats  by  War  Department. 

The  act  of  March  2,  1903  (32  Stat.  927.  938),  applies  to  the  disposal  of  Army 
tran.sport  vessels  only ;  and  boats  purchased  by  the  War  Department  during  the 
pn^sent  emergency  may  be  sold  under  authority  of  the  act  of  July  9,  1918  (40 
Stat.  845,  850).  The  bill  of  sale  should  guarantee  the  purchaser  against  all 
outstanding  liens  that  may  have  accrued  against  the  boat  during  the  ownership 
by  tlie  Government,  since  in  admiralty  a  lien  follows  the  boat  Into  the  hands 
of  an  innocent  purchaser.  (The  Grapeshot^  9  Wall.  129;  The  John  O.  Stevens^ 
170  U.  S.  113. ) 

509.7. 

War  Department,  J.  A.  G.  O.,  December  16,  1918. — ^To  The  Adjutant  General. 

1.  The  question  for  decision  is  whether  the  act  of  Congress,  March  2,  1903 
(32  Stat.  927,  938),  applies  to  the  disposal  of  the  small  boats  purchased  by  the 
War  Department  during  the  emergency. 

2.  From  an  examination  of  the  above  statute  it  Is  apparent  that  it  does  not 
ai)ply  to  any  other  vessels  than  Army  transports  which  must  not  be  sold  or 
chartered  without  special  act  of  Congress.  (Dig.  Ops.  J,  A.  G.  1917,  p.  44.)  But 
the  War  Department  may  sell  the  small  boats  mentioned  under  authority  of 
act  of  July  9, 1918  (40  Stat.  845,  850).  The  War  Department  in  giving  a  bill  of 
sale  of  such  small  boats  should  guarantee  to  protect  the  purchaser  from  any 
liens  that  may  be  outstanding  against  the  boats  which  accrue<l  while  the  boats 
belonged  to  the  Government,  as  a  lien  in  admiralty  follows  the  vessel  into  the 
hands  of  innocent  purchasers.  (The  Orapeshot,  9  Wall.  129;  The  John  O, 
Stevens,  170  U.  S.  113.) 

3.  It  is  therefore  the  opinion  of  this  office  that  the  provisions  of  the  act  of 
March  2,  1903,  supra,  apply  only  to  Army  transport  vessels  and  that  the  small 
boats  mentioned  herein  may  be  sold  by  the  War  Department  under  the  author- 
ity of  the  act  of  July  9, 1918. 
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DESERTION:  Self-Mat llatlon  by  Reiristraiit  after  Beeelpt  of  Order  for 
Indaetlon. 

After  receipt  of  an  order  from  the  local  board  to  report  for  en  trainmen  t,  bat 
prior  to  the  day  specified  to  report,  a  registrant  willfully  mutilated  himself.  He 
failed  to  report  for  entraiument  at  the  day  and  hour  fixed  by  the  order.  Be- 
cause of  his  failure  to  report  as  directed  he  became  a  deserter ;  and  he  may  be 
tried  for  desertion  under  the  fifty-eighth  article  of  war.  E>ridence  of  his  act  of 
B4^If-rautilatlon  is  competent  for  the  purpose  of  showing  that  his  desertion  was 
willful.  (Wigmore  on  Evidence,  sees.  102  to  104;  Chamberlayne*8  Modern  Law 
of  Evidence,  sec.  3245.) 

250.401.  '  *^ 

Decembeb  17,  1918. 
From:  The  Office  of  the  Judge  Advocate  General. 
To:  The  Camp  Judge  Advocate,  Camp  Funston,  Kan& 
Subject:  Request  for  authorities. 

1.  Your  communication  of  December  10  requests  authorities  bearing  upon  a 
case  of  willful  self-mutilation  by  a  person,  after  receipt  of  order  from  his  local 
board  to  report  for  entralnment,  but  prior  to  the  day  and  hour  specified  upon 
which  he  was  required  to  report. 

2.  No  precedents  bearing  directly  upon  the  case  stated  are  to  be  found.  How- 
ever, it  is  the  opinion  of  this  office  that  the  person  referred  to  should  be  tried 
for  desertion  under  Articles  of  War  58,  as  upon  his  failure  to  report  for  entraln- 
ment on  the  day  and  at  the  hour  named  in  the  order  of  induction,  he  became  a 
deserter.  The  willfulness  of  his  desertion  should  be  established  by  evidence 
of  his  act  of  self-mutilation,  committed  for  the  purpose,  and  with  the  intent,  of 
evading  service.  To  establish  his  purpose  and  intent,  this  evidence  would  be 
competent.  (Wigmore  on  Evidence,  sees.  102  to  104;  Chamber  lay  ne's  Modem 
Law  of  Evidence,  sec.  3245.) 

3.  It  is  not  believed  that  the  person  referred  to  could  be  tried  by  a  general 
court-martial  for  a  violation  of  Articles  of  War  96,  in  view  of  the  fact  that 
the  act  of  self -mutilation  occurred  before  the  order  of  Induction  was  effective. 
The  registrant  did  not  come  within  the  Jurisdiction  of  a  court-martial  until  he 
was,  by  the  terms  of  the  order  of  his  local  board.  Inducted  into  the  military 
service ;  that  is  to  say,  until  the  day  and  hour  named  in  the  order  to  appear  for 
entralnment. 

4.  Your  attention  is  directed  to  a  pamphlet  recently  issued  by  this  office, 
entitled  "  Instructions  to  Trial  Judge  Advocates,"  dealing  with  the  subject  of 
proof  of  induction.  It  is  believed  that  after  a  privia  facie  case  of  induction 
and  his  failure  to  report  for  entralnment  is  made  out,  evidence  of  the  registrant's 
self-mutiiation  should  be  introduced  to  show  that  his  desertion  was  willful. 


PAY  AND  ALLOWANCES:  Gratuity  Pay  of  Discliarged  Officer;  Aceeptonee 
of  Commission  in  Lower  Grade. 

In  accordance  with  the  recommendation  of  an  efficiency  board,  convened  under 
section  9,  act  of  May  18,  1897  (40  Stat.  70,  82),  an  officer  was  discharged  as 
captain,  and  offered  a  commission  as  first  lieutenant,  which  was  accepted  by 
him.  The  officer  was  not  entitled  to  the  one  month's  pay  and  allowances  which 
I  lie  act  authorizes  for  an  officer  "discharged  from  the  service."  Because  he 
accepted  the  first  lieutenancy,  he  was  not  "  discharged  from  the  service  "  within 
the  meaning  of  the  act. 

241.19. 

War  Department,  J.  A.  G.  0.,  December  17,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  First  Lieut.  B.,  Air  Service,  is  entitled  to  an 
additional  month*s  pay  and  allowances  as  captain  incident  to  his  discharge  by 
the  L*res:dent,  September  19,  1918,  in  pursuance  of  a  recommendation  of  a  board 
ul  officers  conveneil  under  the  provision  of  section  9,  act  of  May  18,  1917 
(40  Stat,  76,  82),  in  view  of  the  fact  that  he  was  immediately,  upon  being 
discharged,  apix)inted  a  first  lieutenant  in  the  Air  Service.  The  accompanying 
papers  indicate  that  the  efficiency  board  coupled  its  recommendation  for  this 
officer's  discharge  as  captain  with  a  recommendation  that  he  be  appointed  a 
first  lieutenant.  The  telegram  from  the  War  Department  announcing  Oapt  B.*f 
discharge,  dated  September  19,  1918,  was  as  follows: 
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**  By  direction  of  President,  Capt  B.,  Aviation  Section,  Signal  Corps,  honor- 
nbly  discharged  from  service  to-day.  Notify  him  and  tliose  concerned  and  wlro 
tills  office  date  he  receives  notice.  He  Is  tendered  apiwlntment  as  first  lieu- 
tenant, Air  Service  (Aeronautics).    Direct  him  wire  acceptance  or  declination." 

Section  9  of  the  act  of  May  18,  1917,  authorizes  the  payment  of  one  month's 
I>ay  and  allowances  to  an  officer  discharged  from  the  service  in  pursuance  of 
the  recommendation  of  the  board  of  officers  convened  as  therein  prescribed. 
In  the  opinion  of  ♦^his  office  Capt.  B.  was  not  discharge<l  from  the  service  within 
the  meaning  of  this  statute,  he  having  been  retained  in  the  service  by  appoint- 
ment in  a  lower  grade. 


PUBLIC  PBOPERTY:  Expenses  of  Adyertisingr  Sales. 

The  act  of  June  8, 1896  (29  Stat.  267,  268),  authorizes  payment  of  the  proper 
expenses  of  sales  of  Government  property  from  the  proceeds  of  such  sales  and 
deposit  In  the  Treasury  of  the  net  proceeds.  The  cost  of  authorized  advertising 
for  the  sale  of  unserviceable  and  surplus  public  animals  of  the  Quartermaster 
Corps  may  be  legally  paid  from  the  proceeds  derived  from  the  sale  of  such 
animals.  The  advertisements  should  be  duly  authorize<l  by  prior  authority  as 
provided  by  section  3828,  Revised  Statutes,  and  payment  therefor  should  be 
made  on  proper  voucher  forms. 

400.1511. 

War  Department,  J.  A.  G,  O.,  December  17,  1918.— To  the  Director  of 
Ojieratlons. 

In  the  opinion  of  this  office  the  cost  of  authorized  advertising  for  the  sale  of 
unserviceable  and  surplus  public  animals  of  the  Quartermaster  Corps  may 
legally  be  paid  from  the  proceeds  derived  from  the  sale  of  such  animals. 
Authority  for  this  will  be  found  In  the  act  of  June  8,  1896  (29  Stat.  267,  268), 
which  provides; 

"  From  the  proceeds  of  sales  of  old  material,  condemned  stores,  supplies,  or 
other  public  property  of  any  kind,  before  being  deposited  into  the  Treasury, 
either  as  miscellaneous  receipts  on  account  of  *  proceeds  of  Government  property  * 
or  to  the  credit  of  the  appropriations  to  which  such  proceeds  are  by  law  author- 
ized to  be  made,  there  may  be  paid  the  expenses  of  such  sales,  as  approved 
by  the  accounting  officers  of  the  Treasury,  so  as  to  require  only  the  net  proceeds 
of  such  sales  to  be  deposited  into  the  Treasury,  either  as  miscellaneous 
receipts  or  to  the  credit  of  such  appropriations,  as  the  case  may  be." 

The  advertisements  should  be  duly  authorized  in  accordance  with  the  require- 
ments of  section  3828,  Uevlse<l  Statutes,  and  payment  therefor  should  be  made 
on  proper  voucher  forms  to  be  included  in  the  disbursing  officer's  accounts  for 
examination  by  the  accounting  officers,  In  the  same  way  as  other  accounts  paid. 


ABSENCE  WITHOUT  LEAYE:  Morning  Beport  as  Evidenee. 

Ou  the  trial  by  general  court-martial  of  a  soldier  charged  under  the  sixty- 
first  article  of  war  with  absence  without  leave,  the  original  morning  report 
Hlieet  of  the  soldier's  company  Is  competent  evidence  to  prove  the  fact  of  ab- 
^o:lce  without  proper  leave.  (M.  C.  M.,  Par.  239;  C.  17635;  Ops.  J.  A.  G.,  Apr. 
10,  1918,  ante,  p.  272.)  Paragraph  284,  M.  C.  M.,  provides  that  "absence 
without  leave  is  usually  proved  by  an  officer  or  noncommissioned  officer  of  the 
com|)any  of  the  accused,  ♦  ♦  ♦  but  if  such  witnesses  are  not  available 
it  may  be  proved  by  entries  on  the  muster  rolls.'*  This  does  not  mean  that  the 
morning  report  sheet  Is  to  be  regarded  as  secondary  evidence  and  admissible  only 
uiion  a  preliminary  showing  of  the  unavailability  of  the  oral  testimony.  It 
nercly  recognizes  the  fact  tliat  the  oral  testimony  is  preferable  when  available. 

250.463. 

Decembeb  18,  1918. 
From :  The  Office  of  The  Judge  Advocate  General. 
To:  The  Camp  Judge  Advocate,  Camp  A.  A.  Humphreys,  Va. 
Subject :  Admissibility  of  morning  report  sheet  In  evidence  on  trial  by  general 

court-martial. 

1.  Vour  letter  of  December  10,  1918,  requests  the  opinion  of  this  office  as  to 
the  admissibility  In  evidence,  on  the  trial  of  a  soldier  by  general  court-mai-tlal, 
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on  specification  cliarging  al)sence  wiUiout  leave,  under  Articles  of  War  61,  of  tbe 
original  morning  report  sheet  of  the  company  of  the  soldier,  coTerlng  ttie  time  of 
tlie  allegetl  absence,  to  prove  the  fact  of  absence  witliout  proper  leave.  The 
ojcl libit  A  i-ef erred  to  in  your  letter,  showing  form  of  momhig  report.  Is  not 
attached  thereto. 

2.  Yon  are  advised  that  Manual  for  Courts-Martial,  paragraph  239,  provides, 
mmmg  other  things,  that  *the  original  momhig  report  sheet**  Is  •*comx)etent  evi- 
dence of  the  facts  recited  *'  therein,  and  that  Manual  for  Courts-Martial,  para- 
graph 1184,  provides,  in  part,  as  follows:  "Absence  without  leave  is  usually 
proved  by  the  evidence  of  an  officer  or  noncommissioned  officer  of  the  company 
of  tlie  accused  to  the  effect  that  he  was  absent  from  his  organization  without 
autliority  for  a  certain  period,  but  if  such  witnesses  are  not  available  it  may  be 
proved  by  entries  on  the  muster  rolls." 

Tills  office  has  heretofore  held  that  "the  entry  of  the  fact  of  abseiit-e  without 
leave  in  tlie  master  rolls  is  to  be  regarded  as  an  official  statement  in  the  per- 
formaiice  of  duty  and  under  a  sense  of  responsibility  therefor  by  one  wh<ise 
duty  it  was  to  ascertain  tlie  truth  of  the  statement  and  make  a<?curate  entry  of 
tbe  same.  As  sudi  the  record  is  "original  evidence  of  tbe  fact  of  absence  with- 
out leav«."    <C.  17635;  OiJS.  J.  A-  G.,  Apr.  10,  1918,  «ai€,  p.  272.) 

Tl>e  paragraphs  of  tbe  Manual  above  cited  are  not  to  be  interpreted  as  mean- 
ing that  the  morning  report  sheet  is  secondary  evideitce  and  admissilile  only 
upon  a  preliminary  showing  that  tlie  testimony  of  the  witneflses  cognizant  of 
the  facts  Is  unavailable.  The  last  clause  of  Manual  for  Courts-Mart lal,  para- 
graph 284,  merely  recognizes  the  fact  that  under  ordinary  circumstances  the 
testimony  of  tl)^  witnesses  themselves  is  preferable  and  usually  made  use  of 
when  available. 

i*aragrai>h  3  of  the  opinion  of  April  10.  1918,  referred  to  in  your  letter,  is  In 
aTiswer  to  a  question  as  to  the  admissibility  of  a  verbal  report  made  by  a  ser- 
geant who  was  sent  by  the  accused's  officer  to  bring  the  accused  back  In  arrest. 
The  language  of  that  paragraph  of  tiie  opinion  Is  to  be  interpreted  as  referring 
only  to  incidental  and  occasional  reports  of  a  similar  nature  and  does  not  apply 
to  regularly  kept  records  of  an  organization,  such  as  the  morning  rc^Kjrt  sheet 
and  muster  roll.  In  the  opinion  of  this  office  there  is  no  conflict  between  either 
of  the  imragraphs  of  the  Manual  above  cited  and  paragraph  8  of  the  opinion  of 
this  office  dated  April  10,  1918. 

CLAIMS:  fiequeet  that  War  Dei^artiaent  Faraisii  laformatioa  lor  Use  la 
Prosecnting  Claiias. 

A  pei*son  who  sufftn'ed  a  personal  injury  as  tlie  result  of  an  accident  oii  a 
vessel  brought  an  action  against  the  owner.  In  -defense  it  ^"as  ciaiisied  tliat 
at  the  time  the  accid^it  occurred  the  vessel  was  "a  public  ship  and  all  iiietn- 
l>ers  of  the  crew  direct  emi)loyees  of  the  United  States  Government."  Attorneys 
for  the  plaintiff  requested  information  regarding  the  status  of  the  ship  in 
April,  1918,  the  time  the  injury  was  received.  This  information  should  not  be 
given  by  the  War  m?iiartineiit. 

545.02. 

War  Department,  J.  A.  G.  O.,  December  18,  1918. — To  Director  of  Purchase, 
Storage  and  Traffic. 

1.  The  opinion  of  this  office  is  requested  whetlier  information  should  be 
furnished  by  the  War  Deiwrtment  to  certain  attorneys  at  law  regarding  tlie 
status  of  the  U.  S.  S.  St,  Francis,  formerly  called  the  San  Franci*co,  during 
period  from  April  12  to  April  26,  1918. 

2.  It  apixmrs  from  the  papers  that  the  attorneys  at  law  representing  a  plain- 
tiff who  suffered  personal  injury  on  the  St,  Francis,  between  April  12  and  April 
2G,  IJUS,  have  brought  an  action  against  the  owner  in  the  State  court.  State  of 
New  York.  A  defense  has  been  interposed  by  the  owner  that  at  the  time  tlie 
accident  occurred  the  St.  Francis  was  a  public  ship  and  that  all  members  of  the 
crew  were  direct  employees  of  the  United  States  Government.  It  also  r.ppears 
that  the  St,  Francis  was  delivered  to  the  Army  on  or  about  March  20,  1918,  but 
it  does  not  appear  at  what  date  she  was  released  by  the  Army,  although  it  is 
stated  that  she  Is  now  and  has  been  since  June  18,  1918,  operated  by  the  Navy. 

8.  It  is  the  opinion  of  this  office,  inasmiirti  as  an  action  at  law  is  x)ending 
in  the  State  court  of  the  State  of  New  i'ork  and  the  information  above  referred 
to  may  he  necessary  fzi  the  conduct  of  such  action,  that  no  informatioa  idMMihi 
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be  given  the  attorneys  at  law  by  the  War  Department  with  reirard  lo  the  status 
of  the  U.  S.  S.  St  Francis,  If  such  evidence  becomes  material  to  either  party 
to  the  action  at  law  he  may  obtain  the  c;ame  in  the  manner  provided  by  law. 


DECEASED  SOLDIEB:  Disposition  of  Effects,  Where  no  Next  of  Kin  h 
Known. 

The  disposition  of  the  effects  of  a  deceased  soldier  without  next  of  liiu  or 
legal  representative  is  governed  by  the  provisions  of  the  one  hundred  and 
twelfth  article  of  war,  as  amended  by  Chapter  X  of  the  act  of  July  9,  1918 
(40  Stat.  845,  883).  Army  Regulations  84  is  designed  to  carry  it  into  effect. 
If  after  reasonable  inquiry  a  summary  court  has  been  unable  to  ascertain  the 
addresses  of  any  of  the  persons  specified  in  the  article  of  war  mentioned,  a 
formal  finding  to  that  effect  should  be  made.  Not  earlier  than  30  days  after  the 
death  of  the  deceased  all  his  effects,  except  such  articles  as  are  valuable  only 
as  keepsakes,  may  be  converted  into  cash  by  public  or  private  sale.  The  articles 
excepted  from  sale  should  be  turned  over  to  a  salvage  officer  to  be  kept  subject 
to  the  claim  of  an  executor  or  administrator  of  the  deceased.  An  account  of  the 
transaction  must  be  forwarded  to  the  War  Department  for  transmission  to  the 
Auditor  for  the  War  Department. 

220.871. 

War  Department,  J.  A.  G.  O.,  December  18,  1918.— To  The  Adjutant  General. 

1.  By  second  indorsement,  dated  December  16,  1918,  you  have  referred  to  me 
a  letter  dated  November  16,  1918,  from  the  effects  quartermaster,  port  of  em- 
barkation, Newport  News,  Va.,  addressed  to  you  through  military  channels,  on 
the  subject  of  personal  effects  of  deceased  soldiers. 

In  tills  letter  the  effects  quartermaster  states  that  among  the  effects  of  de- 
ceased soldiers  at  the  port  mentioned  are  frequently  found  "  articles  of  no  in- 
trinsic value,  or  of  such  value  as  would  seemingly  not  warrant  the  advertising 
of  a  public  sale,  and  which  could  not  be  disposed  of  at  a  private  sale.'*  It  is 
further  stated  that  the  effects  in  question  are  not  articles  valuable  chiefly  as 
keepsakes,  within  the  provisions  of  the  fifth  subparagraph  of  paragrapii  84, 
Army  Regulations. 

Tlie  effects  quartermaster  recommends  that,  where  no  "  legal  representatives  *' 
are  found  to  whom  such  effects  may  be  delivered,  the  summary  court  be  author- 
ized to  turn  them  over  to  the  salvage  officer,  on  obtaining  a  receipt  to  be  for- 
warded to  The  Adjutant  General.  This  recommendation  is  approved  by  the 
commanding  general  of  the  port  of  embarkation. 

You  have  requested  my  opinion  with  respect  to  the  disposition  to  ")€  made  of 
the  effects  of  the  class  mentioned. 

2.  Tlie  decision  of  this  question  depends  upon  the  provisions  of  the  one  hun- 
dre<l  and  twelfth  article  of  war  as  amended  by  Chapter  X,  act  of  July  9,  1918 
(40  Stat.  845,  883),  which  Army  Regulations  84  is  designed  to  carry  Into  effect. 

Attention  is  called  to  the  fact  that,  under  the  terms  of  that  article,  if  the 
widow  or  legal  representative  of  the  deceased  be  not  found  by  the  summary 
court,  the  effects  should  be  transmitted  **  to  his  sou,  daughter,  father,  mother, 
l)rother,  or  sister,  in  the  order  named,  if  such  be  found  by  said  court,  or  to  the 
beneficiary  named  by  the  deceased,  if  such  be  found  by  said  court."  The  qut»«- 
tion  presented  by  the  effects  quartermaster  can  properly  arise  only  "If  tliere 
l)e  n(uie  of  the  persons  liereinl)efore  named,  or  such  persons  or  their  addresses 
aro  not  known  to,  or  readily  ascertainable  by,  said  court,  and  the  court  shall 
so  find." 

lint  let  us  assume  that  the  deceased  pers(m,  like  Melchizedek,  was  "without 
fatiier,  without  mother,  without  descent,"  or  that  the  summary  court  has  Ikhmi 
unable  to  asa»rtain  the  addresses  of  any  of  the  persons  specified  in  the  Articles 
of  War,  after  reasonable  inquiry,  and  has  made  a  formal  finding  to  that  effect. 
The  authority  given  to  the  summary  court  under  these  circumstances  is  plainly 
set  forth  in  the  article,  namely,  "  to  convert  into  cash,  by  public  or  private  sale, 
not  earlier  than  30  days  after  tlie  death  of  the  deceased,  all  effects  of  tlie  de- 
ceased, except  sabers,  insignia,  decorations,  medals,  watches,  trinkets,  manu- 
scripts, and  other  articles  valuable  chiefly  as  keepsakes."  That  the  articles  are 
of  no  value  can  not  be  proved  better  than  by  a  fair  attempt  to  obtain  a  price 
for  them.  If  a  price  can  l)e  so  obtaIne<l  for  them,  the  article  directs  tlie  dispo- 
sition which  is  to  be  made  of  the  price.    If  no  price  can  be  obtained,  and  tho 
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gummary  court  is  prepared  to  prove  that  such  Is  the  case,  I  see  no  reason  why 
It  may  not  turn  the  articles  over  to  a  salvage  officer,  in  whose  hands,  as  in  the 
hands  of  the  summary  court,  they  would  continue  subject  to  the  claim  of  an 
executor  or  administrator  of  the  deceased.  This,  however,  is  not  directed  by  the 
fftatute,  and  should  not  be  done  where  the  articles  have  any  monetary  value; 
and  to  do  it  before  making  proper  efforts  to  convert  the  effects  into  cash  would 
violnte  the  Articles  of  War.  I  may  add  that,  whether  the  effects  are  turned 
over  to  a  salvage  officer  or  not,  an  account  of  the  transaction  must,  under  the 
terms  of  the  article,  be  transmitted  to  the  War  Department  for  transml^lon  to 
the  Auditor  for  the  War  Department. 

3.  While  I  am  of  the  opinion  that  there  Is  no  legal  objection  to  pursuing  the 
course  set  forth  In  the  last  paragraph  under  the  circumstances  and  conditions 
stated  therein,  I  recommend  that  the  suggestion  of  the  effects  quartermaster, 
port  of  embarkation,  Newport  News,  Va.,  be  referred  to  the  Auditor  for  the 
War  Department  for  comment  as  to  its  expediency. 


DECEASED  SOLDIER:  Expense  of  Transportation  of  Mother  Aecompany- 
Ing  Bemains. 

Under  Army  Regulations  87,  Changes  Army  Regulations,  No.  77,  August  3, 
1918,  transportation  was  directed  for  a  mother  and  the  remains  of  her  sod, 
but  the  transportation  order  was  not  received  until  too  late  to  be  available  for 
her  use.    She  Is  entitled  to  be  reimbursed  for  lier  expense  so  authorized. 

518.  Decembeb  18,  1918. 

DISCHARGE:  Fraud;  Beselssion. 

Orders  discharging  an  officer  were  Issued;  and  after  the  certificate  of  dis- 
charge was  signed,  but  before  It  was  delivered  to  the  officer,  the  orders  were 
rescinded.  The  officer  was  advised  that  he  would  not  be  granted  a  discharge 
until  a  certain  Investigation  was  completed.  In  disregard  of  Instructions  he 
obtained  the  certificate  from  an  inferior  officer.  He  Is  still  a  member  of  the 
military  forces.  The  discharge  certificate  was  not  effective  to  separate  him 
from  the  service  because  it  was  delivered  without  authority  and  was  obtained 
by  conduct  amounting  to  fraud. 

210.451. 

War  Department,  J.  A.  G.  O.,  December  18, 1918.—To  The  Adjutant  General. 

1.  It  is  recommended  that  the  attached  papers  be  returned  to  the  commanding 
officer.  Camp  A.  A.  Humphreys,  Va.,  with  tlie  information  contained  In  the 
following  paragraphs  hereof. 

2.  Inquiry  Is  made  as  to  the  status  of  Capt.  S.,  Engineers,  United  States 
Army.  It  appears  that  the  discharge  of  Capt.  S.  was  ordered  by  paragraph  43, 
Si)eclal  Orders,  No.  88,  Office  of  Chief  of  Engineers,  December  5,  1918,  which 
paragraph  was  rescinded  by  paragraph  91  of  the  same  special  order,  same  date; 
that  the  order  or  rescission  was  issued  before  any  discharge  was  granted  to 
(.'apt.  S. ;  tliat  Capt.  S.  was  personally  informed  by  his  superiors  that  no  dis- 
charge would  be  granted  him  until  certain  Investigations  as  to  his  liability  for 
damage  to  a  motor  car  had  been  completed,  and  that  thereafter  and  In  violation 
of  positive  Instructions,  a  lieutenant,  personnel  officer,  delivered  to  Capt.  S., 
upon  his  request  therefor,  a  certificate  of  discharge  made  out  pursuant  to 
authority  contained  in  the  said  rescinded  paragraph  43,  Special  Order*,  No.  88, 

3.  Capt.  S.  is  still  a  member  of  the  military  forces  of  the  United  States.  The 
order  for  liis  discharge  was  rescinded  before  it  was  executed-  The  discharge 
certificate  was  not  effective  to  separate  him  from  the  service  because  it  was 
issued  and  delivered  without  any  authority  and  because  Capt.  S.  obtained  pos- 
session of  it  by  conduct  amounting  to  fraud. 


DISCHARGE:  Mistake  of  Fact;  Amendment  of  Certificate. 

Under  mistake  of  fact  a  soldier  was  dlscharge<l  by  orders  of  a  department 
commander  for  alleged  fraudulent  enlistment.    The  soldier  was  a  iuinor  but 
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had  practiced  no  fraud  in  his  enlistment.  In  the  absence  of  the  fraudulent 
element  which  was  at  first  thought  to  exist  in  the  case,  it  does  not  present 
any  grounds  on  which  a  department  commander  has  authority  to  discharge. 
(A.  R.  139.)  The  discharge  may  be  amended  to  make  it  an  honorable  dis- 
charge Instead  of  a  discharge  for  fraudulent  enlistment  (Ops.  J.  A.  G.  ante, 
p.  133,  Feb.  27,  1918),  and  the  Secretary  of  War  may  ratify  the  discharge  after 
causing  the  record  to  be  corrected  to  correspond  to  the  facts. 

220.813. 

War  Department,  J.  A.  G.  O.,  December  18,  1918.— To  the  Adjutant  General. 

1.  The  papers  in  reference  dlsclo.se,  in  the  third  indorsement,  that  Pvt.  M., 
Company  C,  Seventh  Field  Signal  Battalion,  was,  by  par.  25,  S.  O.  No.  179,  S.  D. 
1918,  discharged  on  account  of  alleged  fraudulent  enlistment.  By  the  fifth  in- 
dorsement The  Adjutant  General  has  referred  the  case  to  this  office  "  for  action." 

2.  It  appears  that  while  Pvt.  M.*s  enlistment  was  represented  as  having  been 
induced  by  fraud,  it  was  not,  in  fact,  fraudulent.  His  service  record  establishes 
that  at  the  time  of  his  enlistment  he  gave  his  correct  age  as  16  years  and  8 
months,  and,  further,  that  he  enlisted  with  the  consent  of  his  father.  How  and 
under  what  circumstances  these  facts  could  have  escaped  the  eye  of  superior 
authority  is  not  revealed,  but  his  discharge  was  the  act  of  the  departmental  com- 
mander, who  was  attempting  to  exercise  the  power  in  him  expressly  vested  of 
discharging  for  fraudulent  enlistment  on  account  of  minority,  and  obviously 
such  discharge  was  predicated  upon  the  assumption  that  the  enlistment  had,  in 
its  inception,  been  fraudulent. 

3.  There  is  no  authority  reposing  in  the  person  of  a  commander  of  a  territorial 
department  or  mobilized  division  to  discharge  before  the  expiration  of  his  term 
of  service  an  enlisted  man  save  "  by  purchase  under  rules  governing  such  dis- 
charge ;  on  account  of  disability ;  on  account  of  a  sentence  to  Imprisonment  by 
a  civil  court,  whether  suspended  or  not ;  or  under  the  provisions  of  paragraphs 
126  and  148^."  (Army  Regulations  139.)  It  does,  however,  appear  that  in  the 
case  of  minors  guilty  of  a  fraudulent  enlistment  the  authority  lodges  in  a  depart- 
ment commander  to  execute  a  dishonorable  discharge  solely  uiwn  that  ground. 
A  certificate  of  discharge  once  given  can  not  be  revoked,  but  it  may  be  corrected 
in  cases  such,  for  example,  ap  where  the  enlisted  man  was  in  error  dishonorably 
discharged  when  he  was  entitled  to  an  honorable  discharge.  (Ops.  J.  A.  G., 
antey  p.  133,  Feb.  27,  1918).  If  in  this  case  a  mere  amendment  of  the  discharge 
is  made,  it  will  appear  from  the  record  that  the  departmental  commander  dis- 
charged Pvt.  M.  without  authority.  The  Secretary  of  War  may,  how^ever,  ratify 
the  discharge  of  Pvt.  M.  after  causing  the  record  to  be  corrected  to  correspond 
with  the  facts.  It  is  therefore  recommended  that  the  discharge  granted  Pvt,  M. 
be  amended  so  as  to  con.stitute  an  honorable  discharge  instead  of  a  discharge 
for  fraudulent  enlistment,  and,  as  so  amended,  be  ratified  by  the  Secretary  of 
War. 


DISCHARGE:  Seleetiye  Draft  Act. 

After  Induction  into  the  military  service  a  soldier  was  discharged  as  an  enemy 
alien.  Subsequent  to  November  11, 1918,  he  sought  to  reenter  the  service  by  vol- 
untary induction,  claiming  that  he  was  a  citizen  of  the  United  States  and  should 
not  have  been  discharged.  The  discharge  can  not  be  revoked.  All  voluntary 
Inductions  have  been  cancelwl  and  discontinued  under  Instructions  of  the  Provost 
Marshal  General  of  November  11,  1918.  The  soldier  can  reenter  the  service 
only  by  voluntary  enlistment  for  the  period  of  the  emergency. 

09Y  31 

War  Department,  J.  A.  O.  O.,  December  18, 1918.— To  The  Adjutant  General. 

1.  It  appears  by  the  papers  In  reference  that  P.  was  Inducted  into  the  service 
by  the  local  board  of  Milan  County,  Tex.,  on  September  9,  1917,  later  obtained 
his  discharge  therefrom  on  account  of  enemy  alienage,  and  now  desires  to  re- 
enter the  service  by  voluntary  induction  on  the  ground  that  at  the  time  of  his 
discharge  he  was  a  citizen  of  the  United  States,  his  father  having  been  natur- 
alized as  a  citizen  thereof  in  the  district  court  of  said  county  on  May  22,  1911,  at 
which  time  the  said  P.  was  14  years  of  age.  The  statement  upon  which  P.  was 
discharged  by  reason  of  his  enemy  alienage  was  sworn  and  subscribed  to  by  him. 
His  local  board  requests  that  proper  steps  be  taken  to  have  his  discharge  revoked 
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and  that  it  be  permitted  to  return  P.  to  the  service.    The  matter  is  referred  to 
this  oHlee  for  recommendation. 

2.  The  discharge  of  P.  can  not  he  revoked.  All  voluntary  inductions  were  can- 
celed and  discontinued  under  the  instruction  of  the  Provost  Marshal  General  of 
November  11, 1918.  Under  existing  law  P.  can  reenter  the  service  of  the  United 
States  only  by  voluntary  enlistment  for  the  period  of  the  emergency. 


PBIYATE  PBOPEBTT:  Loss  Covered  by  Insarance;  Liability  of  Govern- 
ment to  OlBeer. 

On  receiving  orders  to  change  station  an  officer  shipped  his  household  goods 
and  other  personal  cltects  on  a  Government  bill  of  lading.  The  shipment  was 
in.su rcHl  against  loss  by  fire,  and  was  burned  while  in  the  custody  of  a  railroad 
company.  The  full  amount  of  the  claim  for  the  loss  was  paid  by  the  Insurance 
association.  Under  the  provisions  of  Army  Begulations  726,  regarding  compensa- 
tion for  the  loss  of  private  property,  the  officer  presented  a  claim  for  the 
amount  of  the  loss,  stating  that  any  amount  recovered  was  to  be  paid  to  the  in- 
surance association.  Under  the  act  of  March  3,  1885  (23  Stat.  350),  as  amended 
by  the  act  of  March  4,  1915  (38  Stat.  1062,  1077).  authorizing  compensation  for 
lost  private  property,  there  is  no  basis  for  the  allowance  of  the  claim,  since 
he  lias  been  paid  the  full  amount  of  the  loss.  The  Government  does  not  stand 
in  the  relation  of  coinsurer  of  the  property,  and  the  insurance  association  would 
have  no  claim  for  contribution. 

156. 

Wnr  Department,  J.  A.  G.  O.,  December  18,  1918.— To  The  Adjutant  General. 

1.  These  papers  show  the  proceedings  of  a  board  of  officers  convened  at  Camp 
Devens,  Ayer,  Mass.,  to  consider  the  claim  of  Lieut.  Col.  Charles  D.  Winn  for 
the  loss  of  household  and  other  personal  goods,  the  private  property  of  Lieut. 
Col.  Winn,  the  claim  being  one  to  be  considered  under  Army  Regulations  726  and 
the  acts  of  Congress  which  are  cited  therein. 

2.  It  appears  that  Lieut.  Col.,  then  Captain,  Charles  D.  Winn  was  ordered  to 
change  station  from  Honolulu  to  Portland,  Me.,  and  thence  to  Portsmouth,  N.  H. 
The  property  in  question  was  packed  and  shipped  at  Honolulu  on  a  Government 
bill  of  lading  and  was  in  the  custody  of  the  Boston  &  Maine  Railroad  Co.  when 
It  was  burned  in  the  company's  freight  yard  at  Portsmouth,  N.  H.,  before  de- 
livery to  the  consignee.  The  board  of  officers  convened  at  Camp  Devens  has 
found  that  the  claimant,  under  the  provisions  of  Army  Regulations  726.  has 
suffered  loss  in  the  amount  of  $1,134.75,  in  which  amount  it  recommends  that 
compensation  be  made  to  Lieut.  Col.  Winn. 

3.  It  also  appears  that  Lieut.  Col.  Winn  presented  his  claim  to  the  Army  Co- 
operative Fire  Association  of  Fort  Leavenworth,  Kans.,  in  which  association 
the  property  was  Insured,  and  that  said  association  has  settled  with  Lieut.  Col. 
Winn  foishis  loss  in  the  full  amount  of  the  claim  as  now  approved  by  the  board 
or  officers.  Lieut.  Col.  WMnn  says :  "Any  money  allowed  me  by  the  Government 
will  be  turned  over  to  them  to  help  reimburse  them  *'  (i.  e.,  the  said  association). 
With  respect  to  the  responsibility  of  the  railroad  company.  In  whose  custody 
the  property  was  at  the  time  It  was  lost,  Lieut.  Col.  Winn  says  that  he  put  in  a 
claim  but  that  **  through  a  technicality  "  which  he  considers  "  positive  crooked- 
ness on  their  part,  they  refused  to  allow  anything  on  it."  Inasmuch  as  Lieut. 
Col.  Winn  had  the  property  insured  and  has  received  from  tlie  insurance  asso- 
ciation the  full  amount  of  the  damages  as  found  by  the  board,  it  seems  clear 
that  Lieut.  Col.  Winn  has  not  lost  anything  which  can  properly  be  the  basis  of 
an  allowance  under  the  act  of  March  3,  1885  (23  Stat.  350),  as  amended  by  tlie 
act  of  March  4,  1915  (38  Stat.  1062,  1077).  It  is  unnecessary,  therefore,  to  de- 
termine whether  the  property  for  which  compensation  is  claimed  was  reason- 
able, useful,  and  necessary  property  for  the  claimant  to  have  in  the  public 
service  in  line  of  duty,  or  whether  it  was  lost  under  circumstances  which  would 
make  an  allowance  proper  under  said  acts  of  Congress.  Clearly,  no  allo\i*ancc 
can  be  made  for  the  purpose  of  reimbursing  the  Insarance  association  for  tiie 
amount  which  It  paid  as  insurer  of  the  property  against  fire.  It  Is  the  opinion 
of  this  office  that  the  Government  does  not  str»nd  in  the  relation  of  coinsurer  of 
the  property  such  as  would  give  the  Insurance  association  a  claim  for  contribu- 
tion in  respect  to  this  loss. 
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PUBUC  FBOPEBTT:  A«tk«ritj  U  Sell  OrdaaMe  SaFplies. 

Under  the  act  of  July  9,  1918  <40  Stat  845),  the  property  specified  in  para- 
graph 1,  Supply  Circular  No.  20,  War  Department,  1918,  and  in  Office  Orders, 
Nos.  405  and  414,  War  Department,  Office  of  the  Chief  of  Ordnance,  1918,  may  be 
sold  without  the  inspection  and  siurvey  which  in  required  in  salea  tinder  Re- 
vised Statutes,  section  1241.  This  includes  "  obsolete  supplies,  surplus,  inactive 
Bui^lles,  and  supplies  in  process  of  manufacture"  (Supply  Circ.  No.  20),  and 
"  scrap  and  unused  and  obsolete  material,  finished  parts,  machine  tXM)ls,  equip- 
ment, and  all  other  property  of  the  United  States  not  specifically  enumerated  *' 
(Office  Orders  No.  414),  and  "  all  manufacturing  materials,  equipment,  and  build- 
InpTs  which  are  or  become  the  property  of  the  United  States  as  the  result  of  the 
termination  of  contracts  made  by  the  Ordnance  Department"  (Oflice  Orders 
No.  405).  Such  sales  may  be  made  in  accordance  with  regulations  or  instruc- 
tions which  may  be  prescribed  by  the  Secretary  of  War. 

400.703. 

War  Department,  J,  A.  G.  O.,  December  18,  1918.— To  The  Adjutant  General. 

1.  The  question  presented  is  the  legality  of  the  sale  of  property  of  the  United 
States  without  previous  action  by  an  inspector.  The  attention  of  this  office  has 
been  invited  to  the  provisions  of  Revised  Statutes,  sections  1167,  1241.  The 
particular  kind  of  property  specified  is  that  named  In  paragraph  1,  Supply  Cir- 
cular No.  20,  War  Department,  1918,  and  in  Office  Orders  Nos.  405  and  414, 
War  Department,  Office  of  Chief  of  Ordnance,  1918,  respectively.  The  property 
nan^ed  in  the  circular  is  "  obsolete  supiHies,  surplus  inactive  supplies,  and  sup- 
I)lie8  in  process  of  manufacture."  That  named  in  Office  Order  No.  414  is  "  scrap 
and  unused  and  obsolete  material,  finishetl  parts,  machine  tools,  equipment, 
and  all  other  property  of  the  United  States  not  specifically  enumerated."  The 
property  specified  hi  Office  Order  No.  405  is  **  all  manufacturing  materials,  equip- 
ment, and  buildings  which  arc  or  become  the  property  of  the  United  States  as 
the  result  of  the  termination  of  contracts  made  by  the  Ordnance  Department. 
Office  Order  No.  414  refers  to  the  scrap  and  material  from  Ordnance  contracts. 

2.  It  is  my  opinion  that  the  act  of  July  9,  1918  (40  Stat.  845),  which  author- 
IsBes  tlie  President  to  sell,  upon  such  terms  as  the  heads  of  departments  shall 
deem  expedient,  any  if  the  war  supplies,  material,  and  equipment,  and  any  by- 
products thereof,  and  any  building,  plant,  or  factory  acqidred  since  April  6, 
1917,  etc.,  confers  autliority  to  sell  supplies  of  the  character  therein  described 
without  the  inspection  and  survey  which  is  required  in  sales  under  Revised 
Statutes,  section  1241,  and  that  sales  under  the  later  statute  may  be  made  in 
accordance  with  regulations  or  instructions  which  may  be  prescribed  or  pro- 
mulgated by  the  Secretary  of  War. 


»f' 


PUBLIC  PROPERTY:  Public  Animals;  Sale  to  Enlisted  Men. 

The  act  of  May  12,  1917  (40  Stat.  40,  55),  makes  an  appropriation  for  the 
purchase  of  horses  and  authorizes  the  Secretary  of  War  to  sell  such  horses  and 
mules  as  are  not  needed.  The  provision  conferring  authority  to  make  such 
sales  is  permanent  legislation  and  surplus  public  animals  may  be  sold  to  en- 
listed men  after  the  latter  are  discharged  from  the  service. 

400.322. 

War  Department,  J.  A.  G.  O.,  December  18, 1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  requested  as  to  the  legality  of  selling  surplus 
l)ub1ie  animals  belonging  to  the  Military  Establlslunent  to  enlisted  men  after 
the  latter  have  been  discharged  from  the  service.  This  question  has  been  raisel 
by  the  Director  of  Purchase  and  Storage,  who  states  that  his  office  is  in  receipt 
of  an  inquiry  from  the  commanding  officer  of  one  of  the  auxiliary  remount 
depots  as  to  the  pos.sibility  of  an  enlisted  man,  upon  being  di.scharged  from  tlie 
Army,  being  permltterl  to  purchase  from  the  Government  the  public  animal 
wliich  he  has  been  using  while  in  the  service.  The  Director  of  Purchase  and 
Storage  remarks  that  considering  the  needs  of  the  probable  military  program 
for  next  year,  there  will  still  be  quite  a  surplus  of  animals  on  hand  at  the 
various  auxiliary  remount  and  animal  embarkation  depots,  and  he  recommends 
tliat,  if  there  be  no  legal  objection,  his  office  be  empowered  to  authorlw  the  sai« 
of  surplus  cavalry  horses  to  enlisted  men,  on  duty  at  such  depots  about  to  be 
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discharged,  at  a  price  not  less  than  the  price  paid  by  the  Government  for  the 
horse,  nor  less  than  the  average  price  paid  by  the  Government  for  horses  for 
the  mounted  service  during  the  preceding  fiscal  year. 

2.  The  only  specific  statutory  authority  for  the  sale  of  public  animals  of  tlie 
Military  Establishment  Is  that  contained  in  the  Army  appropriation  act  for 
the  fiscal  year  ended  June  30,  1918,  act  of  May  12, 1917  (40  Stat.  40,  55),  follow- 
ing the  appropriation  for  the  purchase  of  horses,  and  reading  as  follows: 

"  Provided  J  however.  That  the  Secretary  of  War  is  hereby  authorized  upon 
the  approval  of  this  act  to  sell  for  cash  at  either  public  or  private  sale  siicb 
horses  and  mules  as  are  not  needed  for  either  the  Regular  Army  or  the  Na- 
tional Guard,  and  the  proceeds  shall  be  turned  into  the  United  States  Treasury 
as  miscellaneous  receipts." 

It  is  the  opinion  of  this  office  that  this  Is  permanent  legislation  and  that  the 
language  "  upon  the  approval  of  this  act "  was  only  to  make  it  plain  that  the 
provision  was  to  become  effective  at  once  rather  than  on  July  1  when  the  ap- 
propriation provisions  became  effective.  Under  this  statute,  therefore,  viewed 
as  permanent  legislation,  the  sale  of  public  animals  may  be  made  to  enlisted 
men  as  indicated  in  the  inquiry  submitted. 


CONTBAGTS:  Lease  of  State  Hospital;  Repair  of  Motor  Tehieles, 

The  lease  of  a  State  hospital  and  appurtenances,  "  together  with  the  personal 
property,"  included  the  motor  vehicles  in  the  service  of  the  hospital.  The  lease 
provided  that  the  Government  restore  all  the  property  to  the  lessor  "in  as  good 
condition  as  when  occupied  by  the  lessee."  The  provision  obligates  the  Govern- 
ment to  repair  and  maintain  the  motor  vehicles  at  Federal  expense. 

400.402. 

War  Department,  J.  A.  G.  O.  December  19, 1918.— To  The  Adjutant  GeneraL 
1.  The  question  presented  is  whether  the  motor  vehicles,  leased  as  a  part  of 
the  hospital  equipment  of  the  Norfolk  State  Hospital,  by  the  United  States.  Gov- 
ernment from  the  State  of  Massachusetts,  may  be  repaired  at  Federal  expense. 
The  lease  of  the  hospital  and  appurtenances,  together  with  the  personal  property, 
does  not  in  specific  terms  mention  the  motor  vehicles,  but  from  the  personal 
property  equipment  of  the  hospital  it  excepts  only  "  all  personal  property  con- 
tainetl  thereon  which  can  be  consumed  by  use."  Therefore,  the  motor  vehicles 
are  Included  in  the  lease,  and  the  obligation  of  the  Government  to  **  restore  and 
surrender  up  to  the  lessor  the  demised  premises,  buildings,  and  equipment  in  as 
good  and  the  same  state  and  condition  as  when  occupied  by  the  lessee  "  requires 
and  obligates  the  United  States  Government  to  make  the  necessary  repairs  on 
these  vehicles,  and  it  Is  my  opinion  that  such  repairs  should  be  made  and  such 
vehicles  maintained  at  Federal  expense* 


COURTS-MABTIAL:  Jurisdiction   over   Quartermaster   Subdepot,   Cam^ 
Forrest. 

The  subdepot  quartermaster,  Camp  Forrest,  and  his  personnel  have  their 
offices  and  quarters  and  discharge  their  duties  witliln  the  Fort  Oglethorpe  area. 
They  do  not  report  to  the  commanding  officer  at  Fort  Oglethorpe,  and  are  carried 
on  the  morning  report  of  the  subdepot  quartermaster  at  Camp  Forrest.  If  the 
quartermaster  and  his  personnel  are  under  the  command  of  the  commanding 
general,  Camp  Forrest,  they  are  subject  to  the  general  court-martial  Jurisdiction 
of  that  command.  (M.  C.  M.  par.  18;  Ops.  J.  A.  G.  250.401,  Nov.  18,  1918; 
Ops.  J.  A.  G.  250.4,  Nov.  2,  1918;  G.  O.  No.  56,  W.  D.  1918;  G.  O.  No.  7% 
W.  D.  1918.) 

Decembeb  19, 1918. 

250.401.  .; 

From :  The  Office  of  the  Judge  Atlvocate  General. 
To :  The  Camp  Judge  Advocate,  Camp  Forrest,  Ga. 
Subject :  General  court-martial  jurisdiction  over  officers  and  enlisted  men  of  the 

subdepot  quartermaster,  Camp  Forrest,  Ga. 

1.  In  your  letter  of  December  6,  1918,  you  request  the  opinion  of  this  (^Soe 
upon  Uie  general  court-martial  Jurisdiction  of  the  commanding  general,  Camp 
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Forrest,  over  the  subdepot  quartermaster,  Camp  Forrest,  and  his  personnel, 
having  their  oflia^s  and  quarters  and  discharging  their  duties  witliln  the  Fort 
Oglethorpe  area,  although  they  do  not  report  to  the  commanding  oflicer  at  Fort 
Ogletliorpe  and  are  carried  on  the  hiorning  report  of  the  subdepot  quartermaster 
at  Camp  Forrest.  You  also  state  that  charges  have  been  preferred  against  S., 
sergeant,  Quartermaster  Corps,  Fort  Oglethorpe,  of  violation  of  the  sixty-first  and 
ninety-sixth  articles  of  war,  and  request  the  advice  of  this  office  before  referring 
the  case  for  trial. 

2.  The  authority  to  appoint  general  courts-martial  is  an  attribute  of  com- 
mand. (M.  C.  M.  par.  18.)  This  office  has  held  that  the  language  of  the  eighth 
article  of  war,  providing  that  "  when  empowered  by  the  President,  the  com- 
manding officer  of  any  district  or  of  any  force  or  body  of  troops  may  appoint 
general  courts-martial,"  must  be  taken  as  meaning  that  such  officer  may  be 
empoAvered  to  appoint  such  courts-martial  for  the  troops  of  his  own  command 
and  for  none  other.  This  result  is  strengthened  by  the  consideration  that 
authority  to  appoint  general  courts- martial  being  "  an  attribute  of  command  " 
(M.  C.  M.  par.  18),  it  would  be  anomalous  to  confer  upon  an  officer  general 
court-martial  jurisdiction  in  respect  to  troops  over  which  he  has  no  command  or 
administrative  jurisdiction  of  any  kind."  (Ops.  J.  A.  G.  250.401,  Nov. 
18,  1918. ) 

This  office  has  also  held  that  the  commanding  general.  Camp  Devens,  has 
authority  to  appoint  general  courts-martial  for  the  personnel  of  the  subdepot 
quartermaster,  Camp  Devens.  (Ops.  J.  A.  G.  250.4,  Nov.  2,  1918;  see  also 
G.  O.  No.  56,  W.  D.  1918,  and  G.  O.  No.  72,  W.  D.  1918. ) 

li.  You  are  therefore  advised  that  as  to  officers  and  men  over  \\>iom  the  com- 
manding general.  Camp  Forrest,  has  command,  or  administrative  jurisdiction,  he 
h«s  authority  to  appoint  general  courts-nijirtial  for  the  trial  thereof.  If  Sergt  S. 
Is  under  the  command  of  the  commanding  general,  Camp  Forrest,  although  physi- 
cally away  from  the  confines  thereof,  temporarily  on  duty,  he  is  not  thereby 
removed  from  the  general  court-martial  Jurisdiction  of  the  commanding  general, 
Camp  Forrest,  and  he  should  be  tried  by  a  court  appointed  by  the  latter. 


COURTS-MABTIAL:  Panishment  of  Soldier  after  Partial  Panishment  by 
Civil  Authorities;  Trial  after  Convietioii  by  Civil  Court. 

An  enlisted  man  was  convicted  and  sentenced  by  the  civil  authorities  on  a 
charge  of  intoxication  at  a  private  residence.  In  compliance  with  the  formal 
demand  of  the  military  authorities,  he  was  released  after  he  had  served  a  part 
of  his  sentence.  He  should  be  tried  for  the  offense  by  a  general  court-martial 
and  the  civil  authorities  should  be  requested  to  furnish  evidence  and  the  names 
of  witnesses  in  their  possession.  In  the  event  of  conviction,  when  Imposing 
sentence  the  court-martial  or  the  reviewing  authority  should  take  into  con- 
sideration the  fact  that  he  has  already  served  part  of  the  civil  sentence  and  can 
be  compelled  to  serve  the  remainder  after  he  is  discharged. 

2.50.479. 

War  Department,  J.  A.  G.  O.,  December  19,  1918.— To  The  Adjutant  General. 

1.  The  papers  In  reference  relate  t-o  the  case  of  Corpl.  E.  who  was  convicted 
in  the  civil  courts  in  the  city  of  Washington,  Ga.,  upon  a  charge  of  intoxication 
at  a  private  residence,  and  sentenced  to  serve  12  months  in  the  chain  gang  of 
the  public  w^orks  of  Wilkes  County,  Ga. 

2.  This  office  under  date  of  November  5,  1918,  recommended  that  the  military 
authorities  make  formal  demand  upon  the  civil  authorities  of  Wilkes  County, 
Ga.,  for  release  of  E.  to  military  control.  It  appears  from  the  papers  that  B. 
has  now  been  released  and  is  in  the  custody  of  military  authorities.  The  com- 
manding officer  Southeastern  Department  recommends  trial  by  general  court- 
martial  of  E.  for  his  conduct  In  connection  with  his  arrest  and  conviction  by  the 
civil  authorities.  The  Adjutant  General  in  the  sixth  indorsement  states  that  the 
commanding  general  Southeastern  Department  has  been  instructed  to  bring 
Corpl.  E.  to  trial  by  general  court-martial,  but  requests  remark  of  this  office 
concerning  the  following  recommendation  of  the  commanding  officer  South- 
eastern Department: 

"  It  is  recommended  that  F.  W.  Gilbert,  Esq.,  solicitor  city  court,  Washing- 
ton, Ga.,  be  asked  for  necessary  Information  and  names  of  witnesses  and  that 
charges  be  preferred  and  the  accused  brought  to  trial  before  a  court-martial; 
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thnt  In  the  ovciit  of  conviction  very  careful  consideration  be  given  to  the  sen- 
tence heretofore  imposed  on  September  23, 1918,  by  the  city  court  of  Washington, 
Ga.,  a  portion  of  which  iias  been  served,  and  to  the  remainder  of  wtiich  tlie 
accused  continues  a  subject." 

3.  The  trial  of  E.,  as  stated  above,  has  been  directed,  and  the  proper  authori- 
ties of  the  city  of  Washington,  Ga.,  should  therefore  be  requested  to  furnish 
the  milltar>'  authorities  in  charge  of  the  trial  of  this  man  any  Information  in 
their  i>os8(»sslon  respecting  the  offense  or  offenses  committed  by  him  for  which 
he  is  to  be  tried  by  general  court-martial.  With  reference  to  that  portion  of  the 
above-quoted  recommendation  suggesting  that  in  event  of  conviction  of  B.  !>y 
general  court-martial,  In  awarding  a  sentence  consideration  be  given  to  the 
sentence  imposed  by  the  city  court  of  Washington,  Ga.,  and  the  portion  thereof 
serve<l  by  the  prisoner,  these  are,  in  the  opinion  of  this  office,  questions  properly 
for  the  consideration  of  the  court  before  which  E.  is  tried  or  the  reviewing 
authority  in  his  action  upon  the  case. 


QIIAETESMASTER:  AppoiBtment  of  SarveylBfr  Ottc^^rs;  P<iwer  of  Chief  ef 
Constmetion  DlyisioiL 

The  Chief  of  the  Construction  Division  is  a  commander  of  a  **  liigher  aduiin- 
istrative  unit "  within  the  meaning  of  Army  iteguiatons  903,  912,  Changes 
Aruiy  Regulations  No.  61,  September  24.  1917;  nnd  he  is  authorized  to  ap- 
point surveying  officers  for  the  survey  of  property  for  which  officers  of  that 
division  are  aqpountable. 

211.  Decembeb  19,  1918. 


CONTRACT:  Aciiuisitioii  of  I^nd  for  Nonmiiitary  Purpose;  Dama^res. 

The  Government  leased  land  for  an  Army  camp  from  the  Chamber  of  Com- 
merce of  Greenville,  S.  C,  with  an  option  to  purchase  at  a  certain  price.  If  the 
land  is  to  be  usetl  for  military  purposes,  the  War  Department  may  acquire  title 
to  it  either  by  purchase  under  the  lease  or  by  condemnation  proceedings.  The 
lease  also  provides  that  the  owner  be  paid  for  all  damliges  to  the  property  due 
to  its  use  by  the  Government.  Claims  for  such  damages  suffered  during  the 
life  of  the  lease  could  not  be  includc<l  in  an  award  under  condemnation  pro- 
ceetlings,  except  l)y  agreemeid  of  both  parties.  Obligations  under  the  contract 
are  vested  and  must  be  settled  in  the  manner  designated  by  the  contract. 

601.1. 

War  Department,  J.  A.  G.  O.,  Deceml>er  20,  1918.— To  the  Chief  of  Staff. 

1.  The  question  is  whether  If  condemnation  proceedings  are  Instituted  for  the 
acquisition  of  the  lands  now  being  occupied  imder  lease,  as  Camp  Sevier,  S.  C, 
the  landowners  will  be  entitled  to  an  award  equal  to  the  valuation  of  their 
property  plus  the  damage  done  to  the  property  during  the  period  of  its  occu- 
pancy by  the  Government,  and  whether,  also.  If  this  be  the  case,  It  would  lie 
more  advantageous  for  the  Government  to  purcha5«»e  the  land  under  options  that 
have  been  given  by  the  owners  than  to  acquire  it  through  condemnation  pro- 
ceedings. 

2.  The  greater  part  of  this  land  constituting  the  main  camp  site  is  occupied 
by  the  Government  under  a  lease  at  a  nominal  consideration  from  the  Glimnber 
of  Commerce  of  Greenville,  S.  C,  and  the  balance,  constituting  the  rifle  range  of 
the  camp,  under  leases  executed  directly  with  the  owners  of  the  property.  The 
lease  from  the  chamber  of  commerce  gives  the  lessee  the  right  to  cut  and  re- 
move trees ;  to  work,  grade,  ditch,  or  drain  the  land ;  and  to  alter  or  raze  such 
buildings  and  improvements  thereon  as  may  be  deemed  necessary,  the  Govern- 
ment to  pay  the  owner  the  value  of  said  trees  and  the  damages  to  the  buildings. 
Improvements,  or  property.  Provision  Is  also  made  in  the  lease  for  the  payment 
to  the  owner  of  crop  damages ;  that  the  amount  of  any  and  all  damages  under 
the  lease  shall  be  determined  by  negotiation  between  the  owner  and  "R  duly 
authorized  agent  of  the  Government,  and  that  if  they  fall  to  agree,  a  third 
arbitrator  shall  be  selected  and  that  the  decision  of  any  two  shall  be  final.  It  Is 
assumed  that  the  leases  made  directly  'with  the  owners  contain  similar  provl- 
Blous  with  re^>ect  to  the  payment  of  damages,  although  no  fonns  or  copies  of 
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these  leases  accompany  the  papers.  It  thus  appears  that  under  these  contracts 
or  leases,  the  rights  and  obligations  of  the  parties  as  to  the  damages  specified 
in  connection  with  the  use  of  tlie  property  have  become  vested  and  it  only  re- 
mains for  the  parties  to  reach  a  settlement  in  the  manner  prescribed  by  the 
contracts.  It  Is  understood  that»  for  the  most  part  at  least,  these  are  the  dam- 
ages referred  to  In  submitting  the  question  under  consideration,  as  "  the  dam- 
ages done  to  the  property  during  its  occupancy  by  the  Government.** 

3.  In  the  opinion  of  tills  office  these  damages  or  obligations  that  have  already 
accrued  against  the  Government  under  contract  could  not  be  included  in  a  con- 
demnation award  except  by  agreement  of  both  of  the  parties  to  have  all  mat- 
ters outstanding  determined  by  the  proceeding.  In  the  absence  of  such  agree- 
ment, tlie  award  should  embrace  only  the  value  of  the  land  at  the  time  the  award 
was  made,  together  with  the  incidental  damages  to  the  owner  arising  at  that 
time  and  due  to  the  talting  of  his  land  under  the  proceedings,  leaving  the  claims 
for  damages  during  the  occupancy  to  be  settled  separately  under  the  provisions 
therefor  made  in  the  lease.  Such  damages,  however,  would  be  likely  to  become 
a  factor  in  any  award  as  to  the  value  of  the  property  at  the  present  time,  and 
in  view  of  the  conflicting  elements  that  would  enter  into  such  an  award  it  is  be- 
lieved, if  it  is  decided  to  buy  these  lands  and  the  prices  named  in  the  options 
that  have  been  taken  constitute  the  fair  value  thereof  and  include  all  damages 
due  to  the  Government's  use  and  occupancy,  tliat  it  would  be  in  the  interest  of 
the  Government  to  purchase  them  at  the  said  prices  rather  than  to  bring  con- 
denmation  proceedings. 

4.  In  this  connection,  this  office  invites  attention  to  the  extremely  doubtful 
legal  authority  for  acquiring  title  to  these  lands.  Section  3736,  Revised  Stat- 
utes, specifically  provides  that  "  No  land  shall  be  purchased  on  account  of  the 
Uniteil  States  except  under  a  law  authorizing  such  purchase."  While  ample 
legal  authority  may  be  said  to  exist  up  to  the  present  time  for  acquiring  lands 
for  many  of  the  various  military  purposes  of  the  Govermnent,  including  military 
training  camps,  it  is  understood  that  there  is  no  intention  or  purpose  of  making 
Camp  Sevier  such  a  camp  or  using  it  for  any  other  military  purpose,  but  that 
the  purpose  of  acquiring  the  title  to  these  lands  at  this  time  is  to  permit  of  the 
disi)ositlon  to  better  advantage  of  the  buildings  and  other  Improvements  which 
the  Government  has  upon  the  property.  In  other  words,  it  is  considered  that 
the  said  buildings  can  pi*obably  be  disposed  of  more  advantageouslj'  in  the 
future  than  at  the  present  time  and  that  the  increased  price  wlilch  the  Govern- 
ment would  be  enabled  to  obtain  for  this  material  would  more  than  pay  for  the 
cost  of  the  land.  This  may  be  true,  but  I  am  aware  of  no  law  which  would  per- 
mit of  land  being  acquired  by  the  War  Department  for  such  a  purpose.  More- 
over, the  lease  of  the  main  camp  site,  upon  which  it  Is  understood  the  most.  If 
not  all,  of  the  improvements  are  located,  Is  subject  to  renewal  to  June  30,  1920, 
which  would  give  the  department  one  year  and  six  months  in  which  to  remove 
Its  property  or  to  obtain  the  necessary  authority  from  Congress  to  buy  the  land. 


DESERTION:  National  Guard  Reserve  Member,  Delinquent  after  his  Or- 
ganization was  Called  into  Seryiee;  Subsequent  Enlistment  in  the  Navy 
in  Yioiation  of  the  Twenty-ninth  Article  of  War. 

A  member  of  the  National  Guard  Reserve  of  Oregon  failed  to  report  when 
that  organization  was  drafted  into  Federal  service,  and  later  enlisted  in  the 
United  States  Naval  Reserve  Forces.  He  was  tried  by  general  court-martial 
for  an  ofTense  committed  while  in  the  Navy,  and  he  is  now  being  held  with 
the  intention  of  discharging  him  from  the  naval  service  and  delivering  him  to 
the  Army  authorities.  His  failure  to  report  made  him  a  deserter  from  the 
United  States  Army,  and  he  should  be  tried  for  desertion.  By  enlisting  in  the 
United  States  Naval  Reserve  Forces,  he  violated  the  twent^'-nlnth  article  of  war. 

251.29. 

War  Department,  J.  A.  G.  C,  December  20,  1918.— To  The  Adjutant  General. 

1,  From  the  papers  in  reference  it  appears  tliat  M.,  United  States  Naval  Re- 
serve Forces,  enlisted  In  Company  H,  Third  Oregon  Infantry,  on  April  27.  1014, 
and  was  transferred  to  the  National  Guard  Reserve  on  account  of  expiration 
of  throe  years'  active  service  on  April  27,  1917.  By  proclamation  of  the  Presi- 
dent on  August  5,  1917,  said  National  Guard  Reserve  was  called  and  drafted 
into  Federal  service.   M.  failed  to  report  in  response  to  that  call  and  thereby  be* 
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cnine  a  deserter  from  the  United  States  Army.  In  reply  to  the  adjutant  general 
of  the  State  of  Oregon,  M.  explains  that  his  failure  to  report  for  duty  as  a  Na- 
tional Guard"  reservist  on  August  5,  1917,  was  due  to  absence  with  a  surveying 
party  in  the  mountains  near  Tuolumne,  Calif.,  and  that  upon  learning  that  the 
Iteserve  hud  been  called,  and  thinking  that  he  had  by  that  time  been  classed  as  a 
denerter,  he  signed  on  the  U.  S.  S.  Santa  Inez;  later,  when  he  iiad  signed  ofl^ 
he  went  to  Bremerton  Navy  Yard  where  he  signed  on  the  U.  S.  S.  Oreat 
Nortttcrn,  at  that  time  in  the  Army  Quartermaster's  Department.  The  ship 
was  later  taken  over  by  the  Navy  Department  and  the  crew,  including  M., 
signed  up  in  the  Navy  Auxiliary  Reserve  Forces.  It  appears  also,  by  indorse- 
ment of  July  22,  1918,  that  M.  has  been  tried  by  general  court-martial  for  viola- 
tion of  an  order  of  the  commander  naval  forces.  Canal  Zone,  and  was,  on 
August  24,  1918,  as  appears  by  indorsement  of  that  date,  being  held  by  the 
nnval  authorities  of  the  Fifteenth  Naval  District,  Balboa,  Canal  Zone,  under 
sentence  of  said  court-martial,  but  with  the  intention  to  discharge  him  from 
the  naval  service  in  accordance  with  said  sentence  and  to  deliver  him  to  the 
Army  autliorities  if  they  so  desired.  The  matter  has  been  referred  to  this 
oifice  for  remark  and  recommendation. 

2.  Tlie  National  Guard  Reserve  was  called  and  drafted  into  Federal  ser\-ice 
hy  the  President  on  August  5,  1917,  and  M.'s  failure  to  report  to  this  call  left 
him  in  the  status  of  a  deserter  from  the  United  States  Army.  Furthermore, 
by  enlisting  in  the  United  States  Naval  Reserve  Forces  he  violated  the  twenty- 
ninth  article  of  war.  It  is  recommended  that  M.  be  delivered  to  the  military 
authorities  for  trial  by  them  as  a  deserter  from  the  Army. 


DISCHARGE:  Who  may  Sign  Discharge  Gertifleate;  Field  Officer. 

Under  Army  Regulations  147,  a  certificate  of  discharge  (A.  G.  O.  Form  525) 
shall  be  signed  by  a  field  officer  of  the  soldier's  regiment  or  corps,  or  by  the 
commanding  ofl^cer  when  no  field  officer  is  present.  An  adjutant  with  the  rank 
of  major  is  a  field  oflficer  within  the  purview  of  this  regulation.  (Dig.  Ops. 
J.  A.  G.  1917,  pp.  450,  451;  Nov.  23,  1914,  Ops.  J.  A.  G,  28-512.) 

220.89. 

War  Department,  J.  A.  G.  O.,  December  20,  1918.— To  The  Adjutant  GeneraL 

1.  Information  Is  requested  as  to  whether  company  commanders  of  casual  com- 
panies at  Camp  Meigs,  a  demobilization  camp,  have  authority  to  sign  discharges 
(A.  G,  O.  Form  No.  525)  or,  if  not,  whether  the  adjutant  with  the  rank  of 
major  has  .such  authority. 

2.  The  officer  authorized  to  sign  discharges  (A.  G.  O.  Form  No.  525)  is  in- 
dicated in  Army  Regulations  147,  which  specifies  that  the  certificate  of  discharge 
shall  be  signed  by  a  field  officer  of  the  soldier's  regiment  or  corps  or  by  the 
commanding  officer  when  no  field  officer  is  present;  and,  when  more  than  one 
field  officer  of  the  regiment  or  corps  is  present,  the  commanding  officer  may 
designate  the  particular  field  oflicer  to  perform  this  duty.  An  adjutant  with  the 
rank  of  major  is  a  field  officer  within  the  purview  of  said  paragraph.  (See  Ops. 
J.  A.  G.  28-512,  Nov.  23,  1914;  Dig.  Ops.  J.  A.  G.  1917,  p.  450,  45L) 


OFFICE:  Acceptance  of  Commission  by  Assumption  of  Duties  and  Insignia 
of  Higher  Rank. 

A  lieutenant  In  the  Medical  Reserve  Corps  was  informed  that  he  had  been 
recommended  for  a  commission  as  captain.  Acting  on  the  advice  of  his  com- 
manding officer  he  assumed  the  rank,  insignia,  and  duties  of  captain.  The  com- 
iiiLssion  had  been  issued  previous  to  this  time,  but  had  not  been  received  by  the 
officer.  Subsequent  to  the  time  he  assumed  the  rank  of  captain  and  about  10 
months  after  the  commission  was  issued,  he  received  a  letter  from  the 
Surgeon  General  stating  that  he  had  been  commissioned  captain.  Then  he 
mailed  a  formal  acceptance  of  the  appointment.  An  acceptance  of  an  appoint- 
ment to  an  officer  is  necessary,  but  acceptance  may  be  Implied  from  the  assump- 
tion by  the  appointee  of  the  duties,  rank,  and  insignia  of  the  office;  and 
such  acceptance  may  be  in  advance  of  a  formal  notice  of  the  appointment.    The 


OPINIONS  JUDGE  ADVOCATE  GENERAL  OF  ARMY.  1089 

officer  Is  entitled  to  the  pay  of  captain  from  tbe  time  he  assumed  the  rank 
and  duties  of  a  captain. 

241.19. 

AVar  Department,  J.  A.  G.  O.,  December  20,  1918.— To  The  Adjutant  General. 

1.  The  question  presented  Is  in  regard  to  the  pay  of  Capt  Y.,  Medical  Corps. 
From  the  attached  correspondence  it  is  gathered  that  Capt.  Y.,  on  August 
30,  1017,  held  a  first  lieutenant's  commission  In  the  Medical  Reserve  Corps; 
that  he  was  at  that  time  under  orders  to  proceed  to  join  Base  Hospital  Unit 
No.  21,  then  in  France,  and  also  to  proceed  to  Camp  Pike,  Ark. ;  that  the  latter 
order  was  a  mistake  and  was  subsequently  revoked ;  that  he  never  went  to  Camp 
IMke,  but  on  joining  his  unit  in  France,  found  a  letter  from  the  Surgeon  Gen- 
oral  stating  that  he  had  been  recommended  for  commission  as  captain  in  the 
Medical  Reserve  Corps;  that  this  letter  had  been  sent  to  Camp  Pike  and  for- 
warded from  there;  and  that  Capt.  Y.'s  commanding  officer,  MaJ.  M.,  assured 
the  captain  that  his  commission  would  arrive  and  Instructed  him  to  assume 
the  Insignia,  rank,  and  duties  of  captain  and  that  he  would  draw  a  lieutenant's 
salary  until  the  arrival  of  his  commission  as  captain,  when  he  would  have  no 
difficulty  In  collecting  his  back  salary  as  captain.  He  also  Instructed  Capt.  Y, 
that  there  was  no  necessity  of  formally  accepting  the  commission  until  it  was 
receive<l.  Accordingly,  Capt.  Y.  assumed  the  duties,  rank  and  slgnla  of  a 
captain  and  has  continued  to  discharge  such  duties  ever  since.  His  captain's 
commission  was  twice  sent  to  Camp  Pike  and  twice  returned  and  finally  sent 
to  a  relative  of  the  captain's  at  St.  Louis,  Mo.  The  captain  wrote  to  the  Sur- 
geon General  Inqidring  about  his  commission  but  received  no  answer  until 
June  25,  1918.  His  then  commanding  officer  instructed  him  to  formally  accept 
the  commission  which  was  dated  August  24,  1917,  with  rank  from  August  23, 
1017.  Capt.  Y.  thereupon  put  In  a  voucher  for  his  back  pay,  which  the  Acting 
Quartermaster  (lenernl  refused  to  honor,  and  the  question  before  this  office  Is 
whether  Capt.  Y.  Is  entitled  to  the  difference  In  pay  between  that  of  a  first 
lieutenant  and  of  a  cai)taln  for  the  period  fi'om  August  30,  1917,  to  June  25, 
1918,  the  date  of  liis  formal  acceptance: 

2.  Under  the  decisions  of  tlie  Comptroller  of  the  Treasury  and  opinions  of 
the  Attorney  (Jeneral  and  of  this  office,  an  acceptance  of  an  apiK)Intment  to  an 
office  is  necessary,  at  least  to  give  the  officer  the  right  to  the  pay  and  allow- 
ances of  the  office,  but  acceptance  may  be  implied  from  the^  assumption  by  the 
appointee  of  the  duties,  rank  and  insignia  of  the  office,  and  such  acceptance  may 
be  in  advance  of  a  formal  notice  of  appointment.  ( See  Dig.  Ops.  J.  A.  G.  1912, 
p.  801  and  authorities  cited  in  notes.)  Capt.  Y.,  upon  being  notified  of  the  Sur- 
geon General's  action,  at  once  assumed  that  his  appointment  had  been  carried 
out  and  entered  upon  the  duties  of  his  cai)taincy  and  assumed  its  rank  and  In- 
signia. In  fact  the  appointment  had  been  made  and  the  commission  had  been 
issued  on  August  24,  1917,  giving  him  the  rank  of  captain  from  August  23,  1917. 
It  Is  my  opinion  that  Capt.  Y.  is  entitled  to  the  pay  of  a  captain  from  the 
time  of  his  implied  acceptance  which  was  the  time  which  he  assumed  the  rank 
and  duties  of  a  captain,  and  that  he  should  be  paid  accordingly. 


PAY  AND  ALLOIYANCES:  Stoppage;  Negligent  Loss  of  Iteb'lstcrcd  Letter 
Containing  Money. 

.\  board  of  officers  found  that  an  enlisted  man  authorized  to  receive  com- 
I):iny  nmil  was  responsible  for  the  loss  of  a  registered  letter  addressed  to  a 
rnidier,  because  he  had  negligently  placed  the  letter  in  an  insecure  place.  This 
<  jjse  does  not  come  within  the  one  hundred  and  fifth  article  of  war,  providing 
lor  "  redress  of  injury  to  persons  or  property,"  but  under  Army  Regulations 
I.'jTO,  authorizing  deduction  from  the  pay  of  enlisted  men  for  the  payment  of 
il('l)ts  <lue  the  Government  and  Individuals.  Stoppage  should  be  made  against 
t!ic»  pay  of  the  soldier  responsible  for  the  loss  to  reimburse  the  sender  of  the 
Utter. 

311.17. 

War  Department,  J.  A.  G.  O.,  December  20,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  Is  requeste<l  with  reference  to  the  applicability 
of  Articles  of  War  105,  making  provision  for  **  redress  of  injuries  to  persons  or 
proiierty,"  in  the  case  of  the  loss  of  a  registered  letter  containing  |5  which  was 
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delivered  by  the  Post  Office  Department  to  a  duly  aiithoris^ed  mail  orderly  and 
was  re^rnlarly  transmitted  to  the  enlisted  man  authorized  to  receirc  company 
mail,  who  fulled  to  deliver  it,  claiming  that  It  disappeared  from  his  custody 
without  his  knowledge. 

2.  The  registered  letter  in  question  was  sent  by  A.  to  Pvt  D.,  Gcunp  Funston, 
Eans.,  on  or  about  June  25,  1918.  It  was  delivered  by  the  Post  Ofl^  Depart- 
ment to  the  regular  mall  orderly  and  was  duiy  turned  over  to  Sergt  H.,  who 
was  acting  as  company  clerk  of  the  organization  to  which  the  addressee  be- 
longed. The  board  of  officers  convened  to  investigate  the  loss  and  fix  the 
responsibility  found  that  Sergt  H.  was  responsible  for  the  loss  of  the  registered 
letter  by  reaaon  of  having  failed  to  piace  it  in  a  reasonably  secure  place  and  by 
not  taking  proper  steps  to  turn  it  over  to  the  addressee  upon  receiving  it  The 
board  recommended  that  under  the  provisions  of  Articles  of  War  105,  there  be 
stopped  against  the  pay  of  Sergt.  U.  the  sum  of  $5  for  the  reimbursement  of  the 
sender  of  the  letter. 

3.  In  the  opinion  of  this  office  this  case  does  not  come  within  article  of  war 
105.  Inasmuch,  however,  as  Sergt  H.  was  an  agency  of  the  Government  for  the 
delivery  of  the  mail  and,  according  to  the  finding  of  the  board  of  officers,  was 
guilty  of  negligence  in  the  performance  of  his  duty  as  such  agency,  it  Is  the 
view  of  this  office  tliat  it  is  the  duty  of  the  Government  to  see  that  the  loss 
suffered  by  individuals  due  to  his  negligence  is  made  good  from  his  pay,  and 
that  this  may  be  done  under  Army  Regulations,  1370,  which  authorizes  deductioas 
from  the  pay  of  enlisted  men  for  the  payment  of  debts  due  to  the  Government 
and  to  individuals.  This  regulation,  of  course,  does  not  authorize  stoppages 
against  soldiers  to  pay  ordinary  private  debts,  but  an  obligation  of  a  soldier  to 
an  individual  arising  by  reason  of  the  negligent  performance  of  his  duties,  in 
a  caae  like  this,  is,  in  tlie  opinion  of  this  office,  such  an  obligation  as  comes 
within  the  regulation. 

WAR  RISK  INSUR.iNCE:  Compensation;  Waiver;  Tocational  Rehabili- 
tation. 

The  right  to  payment  of  compensation  under  Article  III,  war-risk  insurance 
act  (40  Stat  398,  405)  can  not  be  waived  by  a  disabled  soldier.  This  right 
is  a  continuing  right  which  may  be  exercised  at  any  time  within  the  limitations 
specified  in  the  act  itself.  If  the  right  is  not  exercised  within  those  limitations, 
the  right  no  longer  exists.  Compensation  is  governed  to  a  certain  extent  by  the 
existence  of  dependents;  and  to  allow  a  soldier  to  waive  such  compensation 
would  defeat  the  purpose  of  the  act  to  make  provision  for  the  depaidents.  (C. 
25392).  The  ri^ht  to  vocational  training  under  the  vocational  rehabilitation 
act  (40  Stat.  617),  Is  also  a  continuing  right ;  and,  In  the  absence  of  a  regulation 
by  the  Federal  Board  for  Vocational  Education  providing  that  rejection  of  its 
benefits  will  preclude  the  soldier  from  later  accepting  them,  his  right  to  accept 
the  benefits  at  a  later  date  can  not  be  waived. 

004.614. 

War  Department,  J.  A.  G.  O.  December  20,  1918. — ^To  Camp  Judge  Advocate, 
Camp  Sheridan,  Ala. 

1.  The  questions  are  presented  (a)  as  to  whether  a  soldier  disabled  und<H* 
circumstances  presumably  entitling  him  to  compensation  under  the  war  rii^k 
Insurance  act  (40  Stat.  398,  405),  and  vocational  training  under  the  vocational 
rehabilitation  act  (40  Stat.  617)  may  legally  waive  his  riglits  under  those  acts, 
and  (&)  if  he  has  the  right  to  so  waive,  what  is  the  policy  of  the  War  Depart- 
uieiit  in  the  matter  of  liis  exercising  it. 

2.  Article  III  of  the  war  risk  insurance  act  provides,  under  the  condition;; 
tlierein  named,  for  the  payment  of  compensation  for  disability  or  death.  The 
disabled  person  himself  is  not  the  only  one  who  is  concerned ;  compensation  to 
him  is  increased  on  account  of  the  existence  of  a  wife  or  child  or  dependent 
mother  or  father,  and  in  case  of  his  death  compensation  may  become  payable 
to  any  or  all  of  these  relatives.  It  is  no  answer  to  say  that  he  at  present 
lias  no  relative  within  this  class;  he  may  subsequently,  and  still  within  tlu» 
time  limits  set  by  the  act,  marry,  or  his  parents  now  independent  may  in  future 
become  dependent. 

The  war  risk  insurance  act  contains  no  pr  vision  permitting  or  denying 
waiver.  It  does  contain,  however,  a  provision  (sec.  402)  specifically  prohibiting 
assignment — a  provision  which  is  inconsistent  with  the  idea  that  rights  cou- 
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ferred  by  the  act  can  be  dealt  with  as  other  legal  rij^hts.  And  there  are  certain 
time  limitations  specified  in  the  act :  as,  for  example,  death  or  disability  must 
occur  witliiu,  and  the  claim  must  be  tiled  within  a  given  period,  sections  306 
and  300. 

3.  In  considering  the  question  whether  an  applicant  for  appointment  as  an 
officer  in  the  Army  may  waive  his  right  to  pension  under  the  statutes,  this 
office  said  (C.  25392) : 

"A  pension  is  a  gratuity  given  by  the  law,  which  nowhere  provides  for  a 
waiver  by  anyone  entitled  to  its  benefits.  A  waiver  would  be  no  more  than 
a  forfa  of  expressing  the  intention  of  the  officer  possessing  tlie  disability  not 
to  claim  a  pension.  To  give  validity  to  such  a  waiver  w^ouid  defeat  the  pur- 
pose of  Congress  in  giving  a  pension  to  the  relatives  and  heirs  of  the  person 
making  the  waiver,  in  case  of  his  death.  The  idea  of  a  waiver  of  any  kind 
seems  to  this  office  to  violate  the  spirit  that  actuated  Congress  in  passing  the 
pension  laws." 

The  right  to  compensation  conferred  by  Article  III  of  the  war  risk  insurance 
act  is  a  continuing  right  which  may  be  exercised  at  any  time  within  the 
limitations  specified  In  the  act  itself.  If  a  'person  fails  to  exercise  the  right 
within  those  limitations,  the  right  is  gone,  not  because  he  waived  it  but  be- 
cause the  act  no  longer  accords  it.  It  is  the  opinion  of  tliis  office  that  he 
can  not  waive  the  right  so  conferred. 

The  right  to  vocational  training  under  the  vocational  rehabilitation  act  Is  a 
right  which  a  person  may,  under  the  conditions  specified  in  that  act,  accept  or 
reject  In  the  absence  of  any  regulations  by  the  Federal  Board  for  Vocational 
Education  providing  that  a  rejection  by  a  disabled  person  will  preclude  him 
from  later  accepting  the  right,  it  is  the  opinion  of  this  office  that  this  right  is, 
like  the  right  to  compensation  under  the  war  risk  insurance  :.ct,  a  continuing 
one  and  can  not  be  waived. 

Question  (a)  is,  therefore,  answci'cd  in  the  negative. 

4.  Question  (a)  being  so  answered,  it  is  unnecessary  to  consider  question  (?>). 


ADMIRALTY:  Liability  of  Government  for  Cost  of  Survey. 

While  under  a  "bare-boat"  charter  to  the  Government,  a  vessel  was  dam- 
aged. In  accordance  with  an  established  marine  custom,  she  was  surveyed 
while  undergoing  repairs.  Under  the  "  bare-boat "  form  of  charter  the  Govern- 
ment agrees  to  do  all  things  necessary  to  maintain  the  vessel's  class.  A  survey 
was  necessary  in  order  to  prove  the  vessel's  class  and  the  Government  is  there- 
fore liable  for  the  cost  of  the  survey. 

545.02. 

War  Department,  J.  A.  G.  O.,  December  21,  1918.— To  The  Adjutant  General. 

1.  The  question  upon  which  the  opinion  of  this  office  is  requested  is  whether 
the  Government  is  liable  for  the  cost  of  a  survey  held  on  the  U.  S.  S.  Munmdics 
under  the  sixth  clause  of  the  requisition  charter  "bare-boat"  form. 

2.  This  vessel  while  under  "  bare-boat "  charter  to  the  Government  was  dam- 
aged by  going  aground  during  heavy  weather  when  in  French  waters  and  while 
slie  was  undergoing  repairs  made  neci»ssary  by  the  damages  caused  by  ground- 
ing she  was  surveyed  in  accordance  with  an  established  maritime  custom  after 
accidents  to  enable  a  vessel  to  keep  her  class.  Clause  6  of  the  "  bare-boat " 
form  of  charter  provides:  "so  far  as  the  exigencies  of  the  service  will  permit, 
the  United  States  will  do  all  things  necessary  to  maintain  the  vessel's  class.*' 
To  hold  a  8ur\'ey  after  accident  is  one  of  the  most  essential  things  to  do  to 
maintain  a  vessel's  class  and  this  the  United  States  was  required  under  the 
charter  to  do  unless  the  exigencies  of  the  service  did  not  permit  and  tliere  was 
obviously  no  Interference  with  the  use  of  the  vessel  in  holding  this  survey 
while  she  was  undergoing  repairs. 

3.  A  survey  is  the  best  evidence  to  prove  a  vessel  seaworthy  or  the  reverse 
nnd  to  show  in  what  class  she  shall  be  placed.  The  question  of  class  Is  of 
viial  Importance  to  an  owner  as  It  Is  the  means  by  which  underwriters  deter- 
mine whether  a  vessel  is  a  proper  risk  and  if  insurable,  the  rate  of  insurance, 
both  for  the  vessel  and  her  cargo  is  determined  by  her  class,  which  largely 
depends  upon  the  su^^'ey.  (Arnould  on  Marine  Insumnce,  vol.  2,  sec.  726; 
Liitit  ct  al  V.  Boston  Marine  Insurance  Co.,  0  Fed.  502.) 

4.  It  is  the  opinion  of  this  office  that  the  Government  is  liable  under  clause  G 
of  the  charter  xjarty  for  the  cost  of  the  survey  on  this  vessel* 
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CITILIAN  EMPLOYEES:  War  Work;  Eight-Hour  Day. 

An  agreement  signed  by  the  Secretary  of  War,  the  Secretary  of  the  Navy, 
and  the  chairman  of  the  Shipping  Board  on  November  12,  1918,  provided  for  a 
standard  labor  day  of  eight  hours,  with  no  work  outside  regular  hours  or  on 
Sunday  or  other  holidays,  except  that  overtime  worlc  was  authorized  for 
fueling,  loading  and  unloading  troop  transports.  This  policy  applies  to 
laborers  or  mechanics  employed  direct  by  the  United  States,  and  to  employees 
on  cost-plus  contracts  where  the  hours  of  labor  are  subject  to  the  control  of 
tlie  Government  officers  supervising  the  contracts.  It  does  not  apply  to  con- 
tracts in  which  the  Government  does  not  have  direct  control  over  tlie  em- 
I)loyment  of  labor;  and  no  action  has  been  taken  to  revoke  the  Executive 
orders  of  March  24  and  April  28,  1917,  suspending  the  operation  of  the  eight- 
hour  law  with  respect  to  contracts  connected  with  the  public  defense. 

104. 

War  Department,  J.  A.  G.  O.,  December  21,  1918.— To  the  Chief  of  Engineers. 

1.  Interpretation  by  this  office  is  desired  of  the  agreement  signed  by  the  Sec- 
retary of  War,  the  Secretary  of  the  Navy,  and  the  chairman  of  the  Shipping 
Board,  November  12,  1918,  upcm  a  policy  for  a  "  standard  labor  day  '*  of  eight 
hours,  omitting  overtime,  Sunday,  or  holiday  work,  except  that  during  the  pres- 
ent emergency  "  overtime  is  authorized  for  fueling,  loading  and  unloading 
troop  transports."  The  question  raised  is  whether  the  order  restores  the 
*'  8taiu8  quo  ante  helium"  with  respect  to  the  operation  of  the  eight-hour  laws, 
or  whether  the  agreement  goes  beyond  the  eight-hour  laws  and  establishes  an 
eight-hour  labor  day  for  persons  and  classes  of  persons  who  are  not  within  the 
terms  of  the  eight-hour  laws. 

2.  In  the  opinion  of  this  office  neither  view  Is  correct.  No  action  has  been 
taken  to  revoke  the  Executive  orders  of  March  24  and  April  28,  1917,  suspend- 
ing the  operation  of  the  eight-hour  laws  with  respect  to  contracts  having  rela- 
tion to  the  public  defense.  The  agreement  does  not  purport  to  revoke  these 
orders  on  belialf  of  tlie  President,  and  this  office  understands  the  agreement  to 
amount  to  a  declaration  of  concurrent  policy  to  govern  the  War  and  Navy 
Departments  and  the  Shipping  Board  to  the  effect  that,  as  to  laborers  and 
mechanics  employed  directly  by  said  departments  and  the  Shipping  Board  or 
whose  employment  is  under  the  control  of  any  one  of  these  agencies  of  the 
(Jovornment,  that  the  "  standard  labor  day  "  shall  be  applied,  cutting  out  over- 
time employment  as  well  as  Sunday  work  or  holiday  work.  The  policy  applies 
«s  to  laborers  or  mechanics  employed  direct  by  the  United  States,  and  as  to 
employment  on  cost-plus  contracts  where  the  hours  of  labor  of  employees  are 
subject  to  the  control  of  the  officers  supervising  these  contracts  on  behalf  of 
the  (iovernment.  As  to  contracts  In  which  the  Government  has  not  this  direct 
control  over  the  employment  of  laborers,  the  agreement  or  declaration  of  policy 
d(jes  not  apply.  Within  the  scope  of  the  agreement  as  here  defined,  the  stand- 
ard labor  day  applies  with  the  exception  stated  therein,  that  is,  except  that 
"overtime  is  authorized  for  fueling,  loading  and  unloading  troop  transports.*' 


INTOXICANTS:  Sale  to  Discharged  Soldiers  in  Unirorm;  Seleetlre  Draft 

Act. 

Section  12,  selective  draft  act  (40  Stat.  76,  82),  provides  that  "It  shall  be 
unlawful  to  sell  any  Intoxicating  liquor,  including  beer,  ale>  or  wine,  to  any 
officer  or  member  of  the  military  forces  while  In  uniform,  except  as  herein 
provided."  To  come  within  the  prohibition  of  the  law,  the  person  in  uniform 
nmst  be  a  member  of  the  military  forces;  and  a  discharged  soldier  is  not  a  mem- 
ber. Under  this  section  it  is  not  an  offense  to  sell  intoxicating  liquor  to  a 
discharged  soldier  even  though  he  be  in  uniform,  outside  of  military  posts  and 
camps  and  outside  of  prescribed  zones  established  under  the  President's  regu- 
latlona    Within  such  areas,  a  sale  of  liquor  to  any  person  Is  an  oifense. 

2r)0.1. 

War  Department,  J.  A.  G.  O.,  December  21,  1918.— To  the  Provost  Marshal 
General, 

1.  You  submit  for  renmrk  a  tele?:i-am  of  date  December  20,  1918,  from  Mont- 
polier,  Vt.,  signe<l  "Graham,"  as  follows: 

"  No.  430.  Does  Federal  law  prohibit  sale  of  liquor  to  discharged  men  wearing 
United  States  uniform  r* 
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2.  In  answering  the  question  I  shall  assume  that  the  Information  requested 
Is  not  as  broad  as  the  broad  form  of  the  question  might  be  assumed  to  oJl  for. 
What  is  undoubtedly  desired  Is  to  know  whether  section  12,  selective  draft  act 
(40  Stat.  76,  82),  prohibits  the  sale  of  liquor  outside  of  military  posts  and 
camps  and  outside  of  proscribed  zones  around  military  camps  established  under 
the  President's  regulations  to  men  wearing  the  uniform  of  the  United  States 
Army  after  their  discharge.    The  language  of  section  12  is : 

•*  It  shall  be  unlawful  to  sell  any  intoxicating  liquor,  including  beer,  ale,  or 
wine,  to  any  officer  or  member  of  the  military  forces  while  In  uniform,  except 
as  herein  provided." 

It  is  apparent,  therefore,  that  to  come  within  the  prohibition  of  the  law  the 
person  in  uniform  must  be  a  member  of  the  military  forces.  A  discharged 
man  is  not  a  member  of  the  military  forces. 

It  is  contrary  to  law  to  sell  any  liquor  to  anyone  'N\ithln  a  military  camp  or 
post.  It  Is  contrary  to  law,  with  certain  exceptions  not  necessary  to  state,  to 
sell  intoxicating  liquor  to  anyone  within  a  proscribed  zone  established  about 
niiltary  camps  under  the  President's  regulations. 

The  question  presented,  however,  is  undoubtedly  not  intended  to  be  considered 
with  reference  to  these  latter  situations. 

8.  Considering  the  question  as  carrying  the  limitations  expressed  in  the  pre- 
ceding paragraph,  the  answer  Is  "  no." 


MILITIA:  Status  of  National  Guard  after  Muster  Out  of  Federal  SerTiee. 

Officers  and  enliste<l  men  of  the  National  Guard,  who  entered  the  Federal 
service  by  draft  under  the  President's  proclamation  of  July  3,  1917,  will  re- 
vert to  a  civilian  status  when  discharged  from  the  Federal  service.  They  will 
not  revert  to  their  former  status  as  members  of  the  National  Guard.  The  foot- 
note on  page  307  of  the  Supplement  to  the  Military.  Laws  of  the  United  States, 
fifth  edition,  refers  to  a  muster  out  of  the  Federal  service  after  a  **  call,"  and 
not  to  discharge  after  a  "draft"  into  such  service  (Ops.  J.  A.  G.  220.84,  Jan. 
29,  1918;  Ops.  J.  A.  G.  58-051.1,  Dec.  16,  1916). 

325.4522.  Decembeb  21,  1918. 

[Merooi-andum  for  Gen.  Heavey.] 

Subject:  Status  of  former  members  of  the  National  Guard  upon  their  return 
from  service  overseas  and  discharge  from  Federal  service. 

1.  In  a  memorandum  dated  December  20,  1918,  you  call  attention  to  a  pur- 
ported digest  of  an  opinion  of  the  Judge  Advocate  General  In  January,  1918, 
which  digest  contains  the  following  sentence  with  reference  to  the  discharge  of 
persons  drafted  into  the  Federal  service  as  members  of  the  National  Guard : 

*'  \Vhen  mustered  out  of  the  Federal  service  they  revert  to  their  former 
status  In  the  militia  of  the  several  States  from  which  they  were  by  the  draft 
called  into  the  Federal  service,  subject  to  the  qualification  that  the  time  spent 
in  the  service  of  the  United  States  will  count  upon  their  enlistment  or  terms  of 
conunisslon." 

This  sentence  is  found  in  a  footnote  on  page  307  of  the  Supplement  to  the 
Military  Laws  of  the  United  States,  fifth  edition,  1915.  The  correct  digest  of  the 
opinion  in  question  {ante,  p.  65,  Jan.  29,  1918)  is  found  on  page  7  of  the  Digest 
of  Opinions  of  the  Judge  Advocate  General  for  January,  1918,  and  the  sentence 
above  quoted  is  not  found  therein.  The  quoted  sentence  is  based  upon  an  obiter 
expression  contained  in  said  opinion,  which  was  deduced  from  an  opinion  of 
tills  ofiice  dated  December  16,  1910  (Ops.  J.  A.  G.  58-051.1),  wherein  the  ques- 
tion and  answer  were  as  follows: 

"  Q.  What  is  the  status  of  the  members  who  have  just  been  mustered  out  of 
(ho  Fefleral  service?    Do  they  automatically  revert  to  the  National  Guard? 

"  A.  The  muster  out  is  a  release  from  Federal  service  under  the  call  only, 
and  does  not  affect  enlistment  contracts  of  members  of  the  National  Guard. 
They  therefore  automatically  revert  to  the  status  in  the  National  Guard  or 
organizations  of  their  States  in  which  they  were  at  the  date  they  were  called 
into  the  service  of  the  United  States,  except  that  the  time  served  in  the, service 
of  the  United  States  will  count  ui)ou  their  enlistments  or  terms  of  commlsBiou." 
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Con^trufug  the  sentence  first  above  quoted  in  the  light  of  the  opinion  upon 
which  it  Ih  based,  it  is  perfectly  apparent  that  it  referred  to  a  muster  out  of 
the  Federul  seivieo  after  a  call  into  tiie  Federal  service  and  uot  to  a  discliarge 
after  a  draft  into  the  Federal  service. 

2.  As  a  matter  of  fact,  the  opinion,  in  the  digest  of  which  this  sentence 
occurs,  holds  without  qualification  that  the  draft  of  a  member  of  the  National 
Guard  into  the  Federal  service  absolutely  discharges  him  from  the  militia, 
which  includes  the  National  Guard.  Furthermore,  this  ofiice  has  held  tlmt  a 
commission  in  the  temporary  forces  is  incompatible  with  a  commission  in  the 
National  Guard  and  operate  to  cancel  the  commission  in  the  National  Guard 
(Nov.  22,  1918,  ante,  p.  1009).  It  Is,  therefore,  the  opinion  of  this  office  that 
former  members  of  the  National  Guard,  both  officers  and  enlisted  men,  who 
entered  the  service  by  dra-ft  under  the  President's  proclamation  of  July  3,  1917, 
will,  when  discharged  from  the  Federal  service,  revert  to  a  civilian  status  and 
will  not  revert  to  their  former  status  as  members  of  the  National  Guard. 


PAY  AND  ALLOWANCES:  Travel  Pay  on  Discharge;  Army  Field  Clerks. 

The  act  of  July  9,  1918  (40  Stat.  84.1,  853),  provides  that  Army  field  clerks 
are  entitled  to  the  same  "allowances  and  benefits  heretofore  allowed  by  law 
to  pay  clerks.  Quartermasters  Corps.'*  Section  9,  act  of  June  3,  3916  (39  Stat. 
166,  170),  provides  that  such  pay  clerks  should  thereafter  have  the  rank,  i>ay, 
and  allowances  of  a  second  lieutenant.  The  act  of  March  2,  1901  (31  Stat.  895, 
902),  provides  for  a  travel  allowance  of  4  cents  per  mile  to  an  ofilcer  thereafter 
discharged  from  the  service.  The  benefits  of  the  act  are  not  limited  to  com- 
missioned officers.  An  Army  field  clerk  is  an  officer,  although  not  a  commis- 
sioned officer,  and  Is  entitled  to  the  travel  allowance  provided  by  that  act  "  to 
the  place  of  his  residence  at  the  time  of  his  appointment,  or  to  the  place  of  hid 
original  muster  into  tlie  service." 

211. 

War  Department,  J.  A.  G.  O.,  December  21,  1918.— To  the  Adjutant  General. 

1.  The  question  presented  is  whether  an  Army  field  clerk,  upon  discharge,  is 
entitled  to  travel  pay  at  4  cents  per  mile  to  the  original  place  of  his  acceptance 
for  enlistment.  The  Comptroller  of  the  Treasury  held,  under  date  of  June  13, 
1918  (24  Comp.  Dec.  751),  that  Army  field  clerks  were  within  the  provision 
authorizing  the  actual  expense  of  travel  to  "necessary  agents  and  other  em- 
ployees" provided  for  in  the  act  of  October  6,  1917  (40  Stat.  345,  360),  but 
since  that  decision  the  act  of  July  9,  1918  (40  Stat.  845,  853),  provides  that 
Army  field  clerks  are  entitled  to  the  same  allowances  and  benefits  as  heretofore 
allowed  by  law  to  pay  clerks,  Quartermaster  Corps.  Section  9,  act  of  June  3, 
1916  (39  Stat.  166,  170),  had  previously  provided  that  such  pay  clerks  should 
tliereafter  have  the  rank,  pay,  and  allowances  of  second  lieutenants.  The 
Army  appropriation  act  of  March  2,  1901  (31  Stat.  895,  902),  provides  for  a 
travel  allowance  of  4  cents  a  mile  to  an  officer  thereafter  discharged  from  the 
service.  An  Army  field  clerk  is  an  officer,  although  not  a  commissioned  oflicer, 
and  inasmuch  as  the  statute  under  consideration  does  not  limit  its  benefits  to 
commissioned  officers,  he  is,  in  my  opinion,  entitled  to  the  4  cents  per  mile 
provided  for  in  the  act  of  1901,  supra^  upon  his  discharge  from  the  Army.  Such 
allowances  should  be  made  *'  to  the  place  of  his  residence  at  the  time  of  his 
appointment  or  to  the  place  of  his  original  muster  into  the  service.' 


t> 


SElJiCTITE  DRAFT  ACT:  Inductions;  Suspension  of  Calls;  Pay  and  Alloiv- 
anees. 

Orders  of  Induction  were  issued  under  draft  calls  that  were  subsequently 
suspended  by  orders  of  the  War  Department.  Some  of  the  men  embraced  in 
those  orders  had  been  inducted  into  the  military  service,  because  the  day  ami 
hour  specified  in  their  Induction  orders  when  they  were  to  be  inducted  into  the 
military  service  had  passed  (sec.  159D,  S.  S.  R.  2d.  ed.).  These  men  are  entitled 
to  pay  and  allowances  from  the  date  of  Induction  specified  in  their  induction 
orders,  even  thougli  their  entrainment  was  postponed  by  the  orders  of  the 
War  Department.  Where  the  day  and  hour  set  in  the  orders  of  Induction  had 
not  passed  when  the  War  Department  suspended  the  calls  under  which  they 
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were  issued,  the  men  affected  were  not  Inducted  into  tlie  military  service  and 
are  not  entitled  to  pay  and  allowances. 

327.39.  Decembeb  21,  1918. 

[Memorandum  for  the  Provost  Marshal  General.] 

Subject :  Status  of  men  under  induction  orders  which  were  suspended. 

1.  You  have  submitted  for  the  opinion  of  this  office  the  following  question : 
"Are  men  to  whom  orders  of  induction  were  issued  under  calls  which  were 

suspended  subsequent  to  the  issue  of  such  orders  of  induction  but  prior  to  the 
day  and  hour  of  induction  specified  in  such  orders  entitled,  in  the  circum- 
stances stated  below,  to  pay  and  allowances  from  the  day  specified  in  their 
induction  orders?'.' 

2.  The  men  referred  to  are  those  affected  by  the  orders  of  the  War  Depart- 
ment suspending  action  upon  draft  calls  in  October  last  during  the  influenza 
epidemic.  The  real  question  Is  whether  the  men  who  had  been  embraced  in 
calls  which  were  subsequently  suspended  because  of  the  influenza  were  actually 
Inducteil  into  the  military  service  from  and  after  the  date  sx)ecified  in  their 
orders  to  jeport  for  military  duty  at  a  specified  day  and  hour.  Doubt  appears 
to  be  entertained  because  of  the  wording  of  the  orders  on  the  subject.  Certain 
extracts  from  orders  on  the  subject  will  be  quoted  as  typical  examples  which 
may  be  taken  as  the  basis  for  a  determination  of  the  question  presented.  On 
October  16, 1918,  The  Adjutant  General  of  the  Army  addressed  a  communication 
to  the  Provost  Marshal  General  directing  "  with  reference  to  the  suspension  of 
part  of  the  draft  call  scheduled  for  October  21,  1918,"  as  follows: 

"(fl)  Suspend  all  orders  directing  the  calling  into  service  900  white  men 
qualified  for  general  military  serv'ice  from  the  State  of  Montana  who  are 
scheduled  to  report  at  Fort  Worden,  Wash.,  on  October  21." 

On  October  21,  1918,  Uie  Provost  Marshal  General,  in  a  telegram  to  the 
governor  of  Nebraska,  directed  as  follows: 

"  Confirming  telephone  conversation  to-day,  you  are  authorized  to  suspend 
until  further  orders  following  calls :  Call  A,  1440  G,  for  6,000  white  men  for  Gamp 
Kearney,  Linda  Vista,  Calif.,  to  be  entrained  during  the  five-day  period  begin- 
ning October  21." 

On  October  18, 1918,  the  Provost  Marshal  General,  in  a  telegram  to  the  adjutant 
general  of  Illinois,  directed : 

"  You  are  authorizetl  to  postpone  until  further  notice  entrainment  und^er  fol- 
lowing calls :  Call  A,  1436  G,  under  which  your  allotment  is  2,500  white  men  for 
Camp  Greeuleaf,  Ga.,  to  be  entraine<l  during  the  five-day  period  l)eginning  Octo- 
ber 21.  ♦  ♦  ♦  Also  delay  is  authorized  if  entrainment  has  not  been  com- 
pleted under  the  following  calls:  Call  A,  1380,  under  which  your  allotment  is 
50  limited-service  white  men  for  Vancouver  Barracks,  Vancouver,  Wash.,  to  be 
entraine<l  during  the  period  from  October  14  to  15." 

n.  These  orders  did  not  cancel  the  calls,  but  only  suspended  their  operation. 
The  men  who  had  been  designated  and  notified  continued  under  such  designation 
and  notice  in  a  suspended  status ;  that  is,  that  part  of  their  order  to  report  for 
military  8er\'lce  at  a  designated  place  at  a  specified  time  was  canceled,  and  the 
day  and  hour  of  their  induction  into  the  service  was  left  for  future  determina- 
tion by  the  War  Department.  Some  of  the  men  embraced  In  these  orders  had 
been  inducted  into  the  military  service  because  the  day  and  hour  specified  in 
their  Induction  orders  when  tliey  were  to  be  inducted  Into  the  service  had  passoil. 
This  is  so  as  to  those  persons  embraced  under  calls  under  which  they  were  to  Im* 
"  entrained  during  the  period  from  October  14  to  15,"  whereas  the  orders  post- 
poning the  entrainment,  if  not  completed,  were  issued  by  the  Provost  Marshal 
General  October  18  (sec.  159D,  S.  S.  K.,  2d  ed.).  As  to  all  those  men,  however, 
under  orders  for  induction  at  a  future  period  at  the  time  the  orders  from  the 
AV.jr  Department  suspending  the  calls  in  which  they  were  included  were  received 
bv  the  proper  local  draft  authorities,  I  think  they  clearly  did  not  become  inductoil 
Into  the  military  service  while  under  such  suspension.  This  applies  to  those* 
whose  *•  entrainment "  was  "  postponed,"  as  well  as  those  included  In  calls  which 
were  "  suspendeil."  The  date  fixe<l  in  orders  to  enlisted  men  upon  which  they 
were  to  be  inducted  into  the  military  service  was  not  unalterable  by  the  War 
Department;  it  was  within  the  power  of  the  Secretary  of  War  at  any  time  tn 
clmuge  the  date  of  induction,  after  orders  had  been  Issued  and  before  the  time 
siKJclfied  for  induction,  and  to  hold  the  men  in  sttspenslon  after  they  had  Ijinn 
Included  in  calls  and  ordered  to  reiiort  at  a  certahi  date.  Until  that  date, 
arrived  It  was  competent,  for  any  good  reason,  to  suspend  the  calls  and  the  orders 
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thereunder  and  to  leave  for  future  determination  the  date  for  induction  of  the 
men  into  the  military  service.  This,  as  viewed  by  this  office,  is  what  the  War 
Department  undertoolc  to  do  and  what  was  in  fact  the  effect  of  the  orders  issued. 
It  is  therefore  the  view  of  this  office  that,  except  as  to  those  men  who  had  been 
inducted  by  reason  of  the  fact  that  the  day  and  hour  had  passed  when  the  War 
Department  orders  were  issued  and  received  by  Uie  respective  draft  authorities, 
the  men  affected  by  the  orders  of  suspension  were  not  inducted  into  the  military 
service  until  subsequently  required  to  report  for  military  service,  and  that  there- 
fore they  were  not  entitled  to  any  pay  and  allowances  until  they  were  tlius 
actually  inducted.  As  to  those  men  whose  entrainment  was  postponed  after 
their  induction,  it  is  the  view  of  this  office  that  the  pay  status  they  thus  acquired 
was  not  affected  by  the  War  Department  orders  under  consideration. 


DECEASED  SOLDIER:  Information  Furnished  by  Government  Bearing  on 
Claim  of  Insurance. 

An  attorney  for  the  personal  repre.sentatives  of  an  officer  requested  informa- 
tion concerning  the  cause  and  duration  of  the  illness  from  which  he  died.  The 
information  is  to  be  used  in  mailing  a  claim  against  an  insurance  company. 
An  officer  has  sucli  an  interest  in  his  military  record  as  would  entitle  his  per- 
sonal representative  to  such  Information  as  would  facilitate  the  prosecution  of 
a  claim  against  an  Insurance  company.    (Ops.  J.  A.  G.  ante,  p.  912,  Oct.  28, 1918.) 

004.61. 

War  Department,  J.  A.  G.  0.,  December  23,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  aslced  as  to  whether  the  War  Department  may 
iU)ou  request  furnish  information  relative  to  the  cause  and  duration  of  illness  or 
disability  of  officers  to  the  beneficiaries  of  insurance  policies  for  the  purpose  of 
adjusting  claims  against  insurance  companies.  Accompanying  these  papers  is  a 
r«Hiuest  from  the  attorney  for  the  widow  and  daughter  of  Gapt  R.,  who  died 
October  24,  1918,  at  Ellis  Island,  for  information  which  is  to  be  used  to  make  a 
claim  against  an  insurance  company  in  which  the  doctor  held  a  health  policy. 

2.  It  is  the  opinion  of  this  office  that  an  officer  has  an  interest  in  his  military 
record  such  as  would  entitle  him  or  his  representative  to  information  in  regard 
thereto.  It  would  be  an  unnecessary  hardship  to  worlc  upon  the  families  of 
officers  or  soldiers  who  hold  life  insurance  iwUcies  or  health  or  accident  insurance 
policies  to  deprive  them  of  the  benefits  thereof  by  withholding  necessary  infor- 
mation which  would  enable  such  beneficiaries  to  recover  under  these  policies. 
I  am  of  the  opinion  that  the  War  Department  should  facilitate  the  furnishing  of 
such  information  and  give  to  the  beneficiaries  under  such  policies  any  informa- 
tion wldch  Its  records  disclose  relative  to  such  claims.  Of  course,  the  War  De- 
partment could  not  draft  the  affidavits  for  the  attending  physicians,  but  it  could 
disclose  facts  from  which  such  affidavits  could  be  drawn  by  the  civilian  attorneys 
representing  the  beneficiaries  under  these  policies,  and  I  would  recommend  that 
such  information  be  furnished  upon  request  of  the  beneficiaries  or  their  repre- 
sentatives.    (See  Ops.  J.  A.  G.  ante,  p.  912,  Oct.  28,  1918.) 


PAY  AND  ALLOWANCES:  Reserve  Officer  Serving  as  Enlisted  Man. 

An  enlisted  man  accepted  a  commission  in  the  Officers'  Reserve  Corps.  He 
was  never  called  to  active  service  as  a  Reserve  officer,  but  while  holding  such 
commission  served  as  a  sergeant  in  an  Infanti-y  company  and  attended  an 
officers'  training  camp  as  a  candidate  for  a  commission.  His  status  was  that 
of  an  enlisted  man  and  he  was  not  entitled  to  the  pay  of  an  officer.  (Ops. 
J.  A.  G.  210.4,  Oct  25,  1918.) 

220.451. 

War  Department,  J.  A.  G.  O.,  December  23,  1918.— To  The  Adjutant  General. 

1.  The  question  presented  is  as  to  the  status  of  B.,  formerly  of  Company  F, 
Thirty-sixth  Infantry.  B.  enlisted  as  a  private  in  the  United  States  Army 
February  15,  1912.  He  served  as  an  enlisted  man  in  various  grades  up  to 
May  13.1917.  He  was  a  sergeant  in  Company  F,  Thirty-sixth  Infantry,  at  that 
time.    He  received  a  commission  in  tiie  Officers'  Reserve  Corps  as  second  lieu- 
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tenant,  and  accepted  the  same  May  27,  1917,  at  Leon  Springs,  Tex.  His  com- 
mission was  dated  May  14,  1917.  He  was  never  called  to  active  service  as  a 
Iteserve  officer,  but  was  a  candidate  for  a  commission  in  the  officers*  training 
camp  at  Leon  Springs,  where  he  remained  from  May  14,  1917,  to  June  16,  1917, 
on  which  later  date  he  was  relieved  from  further  attendance  at  the  camp  and 
ordered  to  rejoin  his  company.  June  20,  1917,  he  was  transferred  as  sergeant 
to  the  Fortieth  Infantry,  and  he  has  served  as  an  enlisted  man  from  that  time. 
r>.  .vas  honorably  discharged  from  his  Reserve  officers  commission  by  paragraph 
()5,  Special  Order  No.  G,  War  Department,  1918.  He  is  now  claiming  pay  as  a 
second  lieutenant  during  the  tenure  of  his  Reserve  officer*s  commission. 

2.  A  question  relative  to  B.'s  status  was  submitted  to  the  Judge  Advocate 
General,  and  on  January  26, 1918,  ante,  page  58,  tills  office  rendered  an  opinion  to 
the  effect  that  the  acceptance  by  B.  of  his  Reserve  officer's  commission  and  his 
"linving  entered  actively  upon  the  discharge  of  the  duties  of  an  officer,  thereby 
discharged  him  from  tlie  service  as  an  enlisted  man.  This  opinion  was  ren- 
dered upon  a  misapprehension  of  the  facts  or  upon  misinformation,  because  It 
states  that,  after  B.  accepted  his  commission  in  the  Reserve  Corps,  he  **  forth- 
with entered  upon  the  active  discharge  of  the  duties  attaching  to  that  office." 
That  opinion  turns  upon  this  statement  of  fact  because  in  the  second  num- 
bered paragraph  of  the  opinion  the  following  statement  occurs : 

•'  It  is,  of  course,  possible  for  an  officer  or  enlisted  man  to  accept  without  in- 
curring an  inconsistency  a  commission  which  merely  subjects  him  to  active 
duty  upon  the  happening  of  a  certain  contingency." 

Had  the  facts  then  presented  to  the  Judge  Advocate  General  been  the  same 
facts  now  presented  by  the  sixth  indorsement,  an  exactly  opposite  conclusion 
would  have  been  reached,  for  there  is  nothing  inconsistent  with  B.'s  enlisted 
status  and  his  holding  a  commission  in  the  Officers'  Reserve  Corps  so  long  as 
he  is  not  called  to  active  duty  under  such  commission.  Congress  has  recog- 
nized this  fact,  for  in  section  3,  act  of  August  31,  1918  (40  Stat.  955),  It  does 
not  exempt  from  draft  officers  of  the  Officers'  Reserve  Corps  not  in  active 
service;  it  only  exempts  them  while  in  the  service  of  the  United  States.  And 
this  office  has  ruled  (Ops,  J.  A.  G.  210.4,  Oct.  25,  1918),  that  members  of  the 
Officers'  Reserve  Corps  not  called  to  active  duty  are  subject  to  draft  and  may 
be  inducteil  into  the  Army  as  privates. 

I  am,  therefore,  of  the  opinion  that,  on  the  foregoing  statement  of  facts, 
B.  was  in  an  enlisted  status  during  all  the  period  covered  by  his  tenure  of  a 
commission  in  the  Officers'  Reserve  Corps,  and  that  he  was  only  entitled  to  pay 
as  an  enlisted  man  and  not  as  an  officer. 


PAY  AND  ALLOWANCES:  Travel ;  Mileage  Order;  ObserTaflon  of  ATlatlon 
Instruction  in  £urope. 

Under  an  ordinary  mileage  order  an  officer  in  the  Air  Service  proceeded  from 
France  to  England  for  the  purpose  of  observing  the  instruction  given  in  differ- 
ent schools  and  stations.  Under  the  act  of  August  1,  1914  (38  Stat.  609,  680), 
the  act  of  July  24,  1917  (40  Stat.  243,  24C),  and  the  act  of  July  9,  1918  (40 
Stat.  845,  848),  he  is  not  entitled  to  a  per  diem  allowance  or  to  reimbursement 
for  actual  expenses.  He  was  not  sent  to  England  by  the  Secretary  of  War 
under  General  Orders,  No.  27,  War  Department,  1918;  and  under  existing  legis- 
lation payment  of  expenses  can  not  be  made  under  an  ordinary  mileage  order. 

245.6. 

War  Department,  J.  A.  G.  O.,  December  23,  19t8.— To  The  Adjutant  General. 

1.  The  accompanying  account  of  MaJ.  R.,  Air  Service  (Aeronautics),  for  $120 
as  traveling  expenses  at  the  rate  of  $4  per  day,  October  6  to  November  7,  1917, 
under  the  orders  quoted  below,  has  been  referred  to  this  office  for  remarks  as 
to  its  validity.  In  submitting  the  account  MaJ.  R.  certifies  that  for  the  period 
covered  by  this  voucher  he  "was  traveling  in  England  visiting  different  schools 
and  stations  for  the  purpose  of  observing  the  instruction  given."  The  travel 
was  performed  in  compliance  with  Special  Orders,  No.  58,  Headquarters  Ameri- 
can .jOxpeditionary  Forres,  lines  of  communicaiion,  Paris,  France,  October  5, 
3917,  by  command  of  Alaj.  Gen.  Blatchford,  reading  as  follows: 

*'rAR.  11.  Maj.  R.,  Air  Service,  Signal  Corps,  will  proceed  fiom  Paris,  France, 
to  I^ndou,  England,  and  to  such  other  places  in  England  as  may  be  necessary  to 
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carry  out  the  Instructions  of  the  Chief  Air  Service,  American  Expeditionary 
Forces.    Upon  completion  of  this  duty  he  will  return  to  Paris,  France. 
*'The  travel  directed  is  necessary  In  the  military  service." 

2.  The  act  of  July  24,  1917  (40  Stat.  243,  246).  contained  a  provision  "for 
the  actual  and  necessary  expenses  of  officers,  enlisted  men,  and  civilian  eni- 
p]oyet»s  of  the  Army  and  authorized  agents  sent  on  special  duty  at  home  and 
abroad"  for  aviation  purposes ;  such  expenses  "to  be  paid  upon  certificate  of  the 
Secretary  of  War  certifying  that  the  expenditures  are  necessary  for  military 
purposes."  A  similar  provision  Is  contained  in  the  current  Army  appropriation 
act  (40  Stat.  845,  848).  This  authority  is  for  the  payment  of  actual  and  neces- 
sary expenses,  which,  of  course,  is  subject  to  the  limitation  in  the  act  of  April  6, 
1914  (38  Stat.  312,  318),  that  reimbursement  shall  not  exceed  $5  per  day.  If, 
therefore,  the  account  was  otherwise  legal,  it  Is  the  view  of  this  office  that  re- 
imbursement of  actual  expenses  not  exceeding  $5  per  day  would  be  payable  and- 
not  commutation  In  lieu  thereof  at  the  rate  of  $4  per  day.  The  act  of  August 
1,  1914  (38  Stat  609,  680),  authorizing  heads  of  departments  to  prescribe  a  sub- 
sistence allowance  not  exceeding  $4  per  day  to  persons  engaged  in  field  work  or 
traveling  on  official  business  is  limited  to  cases  of  such  allowances  "when  not 
otherwise  fixed  by  law." 

3.  The  chief  objection  to  the  account  of  Ma  J.  R.  is  that  the  travel  in  this 
case  was  performed  under  what  purports  to  be  an  ordinary  mileage  order.  Ap- 
parently, he  was  not  sent  by  the  Swretary  of  War  (see  Par.  IV,  G.  O.  No.  27, 
W.  D.,  1918),  and  furthermore  the  statutory  authority  for  payment  of  actual 
expenses  in  tlie  case  of  officers  and  emplojees  sent  on  special  duty  for  iiviation 
purposes  was,  as  understood  by  this  office,  construed  by  the  War  Department 
prior  to  the  Issuance  of  Gen.  Orders,  No.  81,  War  Department,  1918,  as  only 
authorizing  the  payment  of  actual  expenses  where,  under  like  circumstances, 
such  expenses  would  be  allowed  to  officers  in  other  branches  of  the  Army. 

4.  For  the  reason  stated  it  is  the  view  of  this  office  that  MaJ.  R.'s  account 
herewith  Is  not  legally  payable. 


BEQVISITION:  Compensatioii  for  Use  and  Injury. 

Although  the  relation  of  lessee  and  lessor  does  not  exist  between  the  United 
States  and  the  owner  of  property  which  has  been  requisitioned  by  tlie  Crovern- 
uient  for  temporary  use,  the  United  States  must  pay  just  compensation  for  the 
use  of  the  property  and  return  it  to  the  owner  in  as  good  condition  as  when 
reet'ived,  reasonable  wear  and  tear  excepted.  The  War  Department  board  of 
aijpraisers  has  jurisdiction  over  bucli  rases;  and  in  making  an  award  for  coni- 
l)en.sation  the  board  should  consider  claims  arising  out  of  Injury  to  the  prop- 
erty. Where  no  award  has  been  made,  and  possession  has  been  surrendered  to 
till  owner,  the  award  may  Include  claims  for  injury  to  the  property  during  the 
occupancy  of  the  United  States. 

334.7. 

Decembeb  23,  1918. 
From :  Office  of  the  Judge  Advocate  General  of  the  Army. 
To:  Lieut,  Col.  A.  E.  Clark,  judge  advocate.  New  York. 
Subject :  Request  for  instructions. 

1.  In  your  letter  to  this  office  dated  December  19,  1918,  you  asked  Instructions 
upon  the  following  questions: 

•'  (o)  Where  the  temporary  use  of  property  was  taken  and  the  board  has  made 
an  award  as  compensation  for  the  temporary  use,  has  the  board  jurisdiction  or 
is  its  proper  function  to  consider  claims  arising  out  of  injury  to  the  property 
during  its  use  by  the  United  States,  and  (6)  where  the  temporary  use  of  property 
lias  been  taken  and  no  award  has  been  made  and  possession  has  been  surrendered 
or  Is  likely  to  be  surrenderetl  before  an  award  is  made,  is  It  within  the  juris- 
diction of  the  board  to  consider  and  include  In  its  award  claims  tor  injuries  to 
the  proi^erty  during  the  occupancy  of  the  United  States?  " 

2.  In  the  opinion  of  this  office  where  the  United  States  has  requisitioned  tlio 
ti*nu>orary  use  of  improved  property,  plants,  etc.,  although  the  relation  of  lessc»r 
11  nd  lessee  does  not  exist  between  the  United  States  and  the  owner  of  the 
proi)erty,  nevertheless  the  United  States  must  pay  just  compensation  for  thu 
use-  of  the  property  and  return  the  property  to  the  owner  In  like  good  condition 
as  when  received,  reasonable  wear  and  tear  excepted.    In  the  opinion  of  this 
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office  tlie  Wnr  Department  Board  of  Ap|>raiser8  has  Jurisdiction  and  it  is  its 
duty  in  both  the  cases  described  in  your  questions  to  consider  claims  arising 
out  of  tlie  injury  to  the  property  during  its  use  by  the  United  States  and  to  malce 
nn  award  for  the  same  and  to  include  in  its  award  of  just  compensation  for 
the  uae  of  property  an  amount  to  compensate  for  the  injuries  to  tlie  property 
during  the  occupancy  by  tlie  United  States. 

3.  Yoi:  are  therefore  advised  that  in  tlie  opinion  of  this  office  both  question 
**  (a)  and  (b)  "  should  be  answered  in  the  affirmative. 


MEDICAL  TREATMENT:  Farlough   r«r  Instractlon;  Beimbursemcnt  of 
Medical  Expenses. 

An  enliste<l  man  was  granted  a  furlough  to  pursue  an  ordnance-stores  course 
of  instruction.  lie  was  not  on  furlough  in  the  sense  of  being  "absent  from 
duty/*  as  the  words  are  used  in  Army  Regulations,  1476.  He  was  absent  for  the 
purpose  of  undergoing  the  course  of  instruction,  and  he  is  entitled  to  reimburse- 
ment of  exi)enses  incurred  for  medical  treatment  while  on  such  furlough. 

701. 

War  Department,  J.  A.  G.  0„  December  24,  1918.— To  The  Adjutant  General. 

1.  By  this  reference  the  opinion  of  this  office  is  sought  concerning  the  claim 
of  Tvt.  H.  to  be  reimbursed  the  exi)onsos  of  medical  services  rendered  by  a  civil- 
iaL  physician  when  no  Army  doctor  was  available.  The  Surgeon  General  re- 
fused payment  of  the  claim  on  the  ground  that  the  claimant,  at  the  time  of  the 
accident  which  rendered  medical  treatment  necessary,  was  on  furlough  and  that 
**I)ayment  from  public  funds  of  the  medical  expenses  of  soldiers  on  furlough  Ir 
forbidden  by  law"  (A.  R.  1476).  The  question  turns  on  the  military  status  of 
Pvt.  H.  at  the  time  of  the  accident. 

2.  The  me<llcal  services  were  rendere<l  In  the  months  of  January  and 
February,  1918.  An  indorsement  by  The  Adjutant  General  of  the  Army  sliows 
that  the  first  information  dlsclose<l  by  the  records  of  that  office  is  a  roll  of 
April  12,  1918,  showing  that  Pvt.  H.  was  transferred  from  Ck)lumbla  University 
to  Augusta  Arsenal ;  but  an  ijidorsenient  by  the  Ordnance  Office,  Enlisted  Per- 
sonnel Section,  General  Administration  Division,  shows  tliat,  by  authority  of  a 
communication  from  The  Adjutant  General  of  the  Army  of  December  28,  1917 
(File  220.66  K.  M.,  4th  Ind.,  A.  G.  O.),  II.  was,  on  January  8,  1918,  inducted  into 
the  Enlisted  Ordnance  Corps,  National  Army,  and  assigned  to  Ck>lumbia  Univer- 
sity, New  York  City,  for  the  purpose  of  pursuing  the  ordnance  stores  coui'se  in 
that  institution. 

3.  The  flle  above  mentioned  in  the  office  of  The  Adjutant  General  of  the  Army 
shows  a  memorandum  letter  of  November  14,  1917,  from  the  Chief  of  Ordnance, 
mintlouing  by  name  10  Institutions^,  colleges  and  universities,  one  of  them  Co- 
lumbia University,  which  were  giving  courses  of  instruction  in  ordnance  stores. 
These  courses,  it  was  stated,  wore  attended  mostly  by  civilians,  many  of  whom 
were  young  men,  registrants,  who,  under  the  selective-draft  act  (40  Stat  76), 
were  often  called  away  in  the  midst  of  their  course  for  induction  into  the  mili- 
tary service.  It  was  further  noted  by  the  Chief  of  Ordnance  in  his  letter  of 
November  14,  that  about  7  per  cent  of  the  students  who,  as  civilians,  had 
taken  those  courses  of  instruction,  afterwards  failed  in  their  physical  examina- 
tions. To  avoid  these  interruptions  in  the  courses  of  instruction  in  the  ord- 
nance training  schools,  w^hich  certain  institutions  had  established,  and  to  lessen, 
at  the  same  time,  for  the  institutions  the  percentage  of  students  who,  for  physi- 
cal reasons,  would  prove  unavailable  for  military  service,  the  plan  was 
adoi)ted  of  tirst  inducting  the  desired  student  into  tlie  military  service  and  then 
ordering  him  to  the  school  for  instruction.  That  plan,  as  set  forth  in  the 
fourth  indorsement  upon  the  letter  above  mentioned  of  November  14,  1917,  was 
expressed  as  follows  to  the  Chief  of  Ordnance,  the  fourth  indorsement  under 
(late  of  December  28,  1917: 

"ili'n  who  are  registrants  and,  under  the  terms  of  Selective  Service  Regula- 
tions, first  edition,  are  being  inducted  at  their  own  request  into  the  military 
horvice,  will,  upon  completion  of  Induction,  l>e  ordered  to  proceed  to  the  Insti- 
tution recommended  by  the  Chief  of  Ordnance,  and  granted  furlough  for  six 
wtH  ks  to  enable  them  to  complete  the  'stores  course.' " 

1.  I'nil'^r  the  circuuLstances  above  described,  it  is  apparent  that  I'vt.  H.,  after 
January  8,  1918,  was,  as  a  matter  of  fact,  not  on  furlough  in  the  sense  of  being 
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"absent  from  duty,"  the  latter  beiii};  the  words  used  in  Army  Regulations,  1478, 
to  express  the  condition  under  which  "accounts  for  the  medical  treatment"  of 
officers,  enlisted  men,  and  others  there  named,  "are  not  payable  from  public 
funds." 

The  claimant,  according  to  the  papers  In  reference,  received  his  injury  while 
performing  military  duty,  and  his  service  record  states:  "Injured  In  line  of 
duty."  The  soldiers  who,  like  he,  were  taking  the  course,  were  subject  to  mili- 
tary discipline  and  made  inspection  of  manufacturing  plants  under  the  order 
of  their  conmmnding  officer. 

Tlio  clainmnt  had  not  nske<l  for  a  furlough ;  was  not  in  the  status  of  one  who 
is  absent  from  duty  on  furlough;  and  the  use  of  the  word  "furlough,"  as 
applied  to  I'vt.  IT,  in  this  case,  does  not  describe  his  absence  from  military  duty 
in  the  sense  ordinarily  conveyed  by  that  term,  but  only  his  absence  from  such 
military  duty  as  was  not  connected  with  the  course  of  training  he  was  then,  by 
military  order,  undergoing  at  the  (Columbia  University. 

5.  In  the  opinion  of  this  office,  it  would  be  proper  for  the  Surgeon  General  of 
the  Army  to  entertain  the  claim  of  Pvt.  H.,  to  be  reimbursed  the  amount  he  ex- 
ponded  for  the  services  of  a  civilian  physician  when  no  one  of  the  Medical 
(?orps  of  the  Army  was  available  to  serve  him,  and  to  approve  the  same  for 
payment  in  such  amount  as  he  shall  deem  proper. 


eiYlUAN  £MPLOT££S:  Transfer;  Appropriation  Arailable  for  Salariei. 

Under  the  act  of'May  20,  1918  (40  Stat  556,  557),  authorizing  the  transfer 
of  the  personnel  of  any  agency  or  department  to  another  department  created 
by  the  President,  civilian  employees  of  the  Ordnance  Department  were  trans- 
ferretl  to  the  Purchase,  Storage  and  Traffic  Division  of  the  General  Staff  by 
Supply  Circular  No.  120,  November  29,  1918.  Section  4  of  said  act  provides 
that  money  appropriated  for  the  use  of  any  department  "  shall  be  expended  only 
for  the  purposes  for  which  it  was  appropriated."  The  appropriations  from 
which  such  employees  were  paid  prior  to  their  transfer  should  now  be  used  in 
paying  them  after  their  transfer.  Payments,  except  those  pertaining  to  the 
disbursing  clerk  of  the  War  Department,  should  be  made  under  the  direction  of 
the  director  of  finance. 

248.1. 

War  Department,  J.  A.  G.  O.,  December  26,  1918.--To  the  assistant  and  chief 
clerk.  War  Department. 

1.  You  request  the  opinion  of  this  office  as  to  the  legality  of  the  plan  outlined 
by  the  Director  of  Purchase,  Storage  and  Traffic  for  paying  employees  trans- 
ferred from  the  Ordnance  Office  to  the  Purchase,  Storage  and  Traffic  Division, 
General  Staff,  by  Supply  Circular  No.  120,  November  29,  1918.  It  is  stated  by 
the  Director  of  Purchase,  Storage  and  Traffic  that  under  the  provisions  of 
supply  circulars  the  personnel  of  the  Ordnance  Department  taken  over  by  the 
Purchase,  Storage  and  Traffic  Division  has  been  placed  under  the  control  of 
the  latter  division  and  that  the  latter  should  have  the  power  of  appointment, 
promotion,  and  separation  of  these  employees  from  the  service,  under  such  regu- 
lations as  the  Secretary  of  War  may  prescribe ;  and,  further,  that  the  appropria- 
tions out  of  which  these  employees  were  paid  prior  to  their  transfer  should 
now  be  used  in  paying  them,  such  payments,  except  those  which  may  pertain 
to  the  disbursing  clerk  of  the  War  Department,  to  be  made  under  the  direction 
of  the  director  of  finance. 

2.  In  the  opinion  of  this  office  the  plan  suggested  by  the  Director  of  Purchase, 
Storage  and  Traffic  is  legal,  being  in  accordance  with  the  Intent  and  purposes 
of  the  act  of  May  20,  1918  (40  Stat.  556,  557),  known  as  the  Overman  Act, 
under  which  the  transfer  of  the  personnel  under  consideration  was  made  and 
which  provides  in  section  4  that  for  the  purposes  of  carrying  out  the  provisions 
of  the  act  any  moneys  appropriated  for  the  use  of  any  department,  commission, 
bureau,  agency,  office,  or  officer  "  shall  be  expended  only  for  the  purposes  for 
which  it  was  appropriated,  under  the  direction  of  such  other  agency  as  may 
be  directed  by  the  President  hereunder  to  perform  and  execute  said  function;* 


.» 
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BI^HAROE:  Effect  of  Time  Lost  bj  Absence  Without  Leare;  National 
Guard  Member;  Drafted  Soldier. 

A  member  of  the  National  Guard  and  a  drafted  soldier  undergoing  sentence 
of  confinement  should  be  discharged  on  completion  of  the  confinement.  They 
are  not  within  the  provisions  of  Army  Regulations  132,  Changes  Army  Regula- 
tions No.  81,  October  1,  1918,  requiring  that  time  lost  by  absence  without  leave 
must  be  made  good. 

220.89. 

War  Department,  J.  A.  G.  0.,  December  26,  1918. — To  the  Department  Judge 
Advocate,  Southeastern  Department. 

1.  Your  letter  presents  two  questions:  First,  whether  a  soldier  who  enlisted 
in  a  former  National  Guard  regiment  In  October,  1917,  after  it  had  been 
drafted  Into  the  Federal  service,  should  be  discharged  upon  the  expiration  of 
Ills  sentence  of  confinement  for  absence  without  leave,  or  whether  he  should  be 
held  under  Army  Regulations  132,  Changes  Army  Regulations  No.  81,  October 
1,  1918.  The  second  question  refers  to  the  disposition  of  a  drafted  soldier  at 
the  expiration  of  a  like  sentence. 

2.  Referring  to  the  first  question,  the  National  Guard  was  drafted  Into 
Federal  service  and  thereby  lost  its  identity  as  a  National  Guard  and  its  term 
of  .service  became  for  the  emergency.  Said  paragraph  132,  in  so  far  as  it 
requires  making  good  the  time  lost  by  absence  without  leave,  is  not  applicable. 

3.  The  drafted  soldier  is  in  a  like  situation,  and  what  is  said  in  answer  to  the 
first  question  is  applicable  to  him. 


OFFICE:  Roserve  Corps  Officer;  Effect  of  Acceptance  of  Commission  in 
Regular  Army. 

An  officer  who  held  a  commission  as  major  in  the  Medical  Officers'  Reserve 
Corps,  accepted  a  commission  as  first  lieutenant  In  the  Regular  Army  Medical 
Corps.  An  officer  may  hold  a  commission  in  the  Regular  Army  component  of 
the  United  States  Army  and  in  another  component  at  the  same  time,  and  it  is 
Immaterial  wliich  commission  is  prior  in  time  (Ops.  J.  A.  G.  210.14,  Nov.  16, 
1918;  act  of  ^lay  18,  1917,  40  Stat.  76,  81).  But  this  rule  does  not  apply  to 
officers  of  the  Omcers'  Reserve  Corps  commissioneil  in  the  Regular  Army ;  and 
by  accepting  a  commission  in  the  Regular  Army,  the  officer  vacated  his  com- 
mission in  the  Officers'  Reserve  Corps. 

241.19. 

War  Department,  J.  A.  G.  O.,  December  26,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  First  Lieut.  M.  vacated  his  commission  as  major, 
Medical  Officers'  Reserve  Corps,  by  acceptance,  on  August  1,  1918,  of  his  present 
commission  as  first  lieutenant  in  the  liegular  Army  Medical  Corps. 

2.  This  officer  was  ordered  to  active  duty  as  a  captain  of  the  Medical  Officers' 
Reserve  Corps,  August  22,  1918.  In  December,  1917,  he  was  promoted  to  the 
grade  of  major  In  the  Medical  Officers'  Reserve  Corps.  In  January,  1918,  he 
was  ordered  to  the  Army  Me<lical  School,  Washington,  D.  C,  for  a  course  of 
Instruction,  and  on  August  1,  1918,  he  accepted  the  commission  which  he  now 
holds  of  first  lieutenant,  Regular  Army  Meilical  Corps. 

3.  In  an  opinion  dated  November  16,  1918  (Ops.  J.  A.  G.  210.14),  In  response 
to  tlie  question  whether  an  officer  who  holds  a  commission  in  a  component  of  the 
Vnitefl  States  Army  other  than  the  Regular  Army  in  a  grade  higher  than  that  of 
lirst  ieutenant  will,  by  accepting  a  permanent  commission  as  a  first  lieutenant 
In  rlie  Medical  Corps,  Regular  Army  component  of  the  United  States  Army, 
tlieieby  relinquish  his  commission  in  the  higher  grade,  the  question  was  an- 
jAvcnd  in  the  negative.  It  was  stated  therein  that  "an  officer  may  hold  a 
rcniniission  in  the  Regular  Army  component  of  the  United  States  Army  and 
in  nnother  component  of  that  Army  at  the  same  time"  and  that "  it  is  immaterial 
which  commission  Is  prior  In  time."  This  opinion  w^as  based  upon  the  statutory 
authority  contained  in  the  act  of  May  18,  1917  (40  Stat.  76,  81),  for  the  appobit- 
niont  of  officers  of  the  Regular  Army  to  higher  grades  in  the  National  Army 
without  affecting  or  vacating  their  Regular  Army  commission.  This  rule,  how- 
ever, does  n(»t  apply  to  officers  of  the  Officers'  Reserve  Corps  commissioned 
in  the  Regular  Army,  for  the  reason  that  there  is  no  statutory  authority  for  an 
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offiier  holding  commissions  in  the  Reserve  and  in  the  Regular  Army  at  tlie  same 
tliiio.  It  is,  therefore,  tlie  opinion  of  this,  office  that  upon  the  acceptance  by 
Lieut.  M.  of  bin  commisHlon  as  first  lieutenant  in  the  Regular  Army  he  neces- 
sarily vacated  his  commission  us  major  in  the  Officers'  Iteserve  Corps. 


mSCHARGE:  Trarel  Pay. 

An  officer  entered  the  service  by  voluntary  enlistment  at  a  place  other  than 
his  residence  and  was  later  commissioned  a  second  lieutenant  at  the  same 
station.  When  discliarged  from  the  service  lie  is  not  entitled  to  travel  allow- 
ances to  his  residence.  Under  the  act  of  March  2,  1901  (31  Stat  8©5,  902), 
providing  travel  pay  to  the  place  of  residence  for  officers  honorably  discharged, 
the  place  where  the  officer  accepted  his  commission,  or  the  place  where  he 
originally  entered  the  service,  is  presumed  to  be  the  place  of  residence. 

245.6. 

War  Department,  J.  A.  G.  C,  December  27,  1918. — ^To  the  Judge  Advocate, 
Const  Artillery  Training  Center.  Fort  Monroe,  Va. 

1 .  Yoi.  ask  to  be  advised  as  to  the  correctness  of  your  opinion  of  December  24, 
1918,  holding  that  an  officer  who  entere<l  the  service  at  the  Coast  Artillery 
School,  Fort  Monroe,  Va.,  by  voluntary  enlistment  and  who  afterwards  was 
commisdoned  as  a  second  lieutenant,  is  not  entitled  upon  discharge  from  the 
Si»rvice  to  travel  allowances  to  his  residence  in  the  State  of  Illinois.  Your  con- 
clusion in  this  case  is  in  accordance  with  the  settled  construction  of  the  act 
of  March  2,  1901  (31  Stat.  895,  902).  which  provides  that  an  officer  discharged 
from  the  service,  except  by  way  of  punishment  for  an  offense,  shall  receive  for 
travel  allowances  from  the  place  of  his  discharge  to  th6  place  of  his  residence 
at  the  time  of  appointment  or  to  the  place  of  his  original  muster  into  the 
service,  4  cents  per  mile.  The  place  where  the  officer  accepted  his  commis- 
sion or  where  he  originally  entere<l  the  Fervico,  if  otherwise  than  by  appoint- 
ment as  a  conmiissloned  officer,  is  presumed  to  be  the  place  of  residence  wltliin 
the  r.ieanlng  of  the  statute. 


INTEBNATIONAL  LAW:  Jnrisdictfon  of  Crime  fomraitted  by  Amerlean 
Citizen  in  Territory  Occupied  by  British  Army  in  Turkey. 

A  naturalized  citizen  of  the  United  Staters  and  his  wife  resided  in  Turkey. 
They  were  of  German  origin  nnd  were  closely  associated  with  the  bead  of  tha 
German  spy  system  In  Palestine  and  among  British  Indian  subjects.  Thev 
engaged  in  the  spreading  of  German  propaganda  and  made  hostile  declarations 
against  the  Unite<l  States  and  Great  Britain.  It  does  not  appear  that  they  aided 
the  enemy  except  by  speeches  and  propaganda.  The  American  military  authori- 
ties do  not  have  authority  to  arrest  them,  and  an  American  military  tribunal 
would  have  no  Jurisdiction  to  try  them.  By  virtue  of  the  British  military 
occupation  of  Syria,  the  British  authorities  have  power  to  arrest  them.  Under 
the  common  law  of  military  occupation  they  may  be  tried  by  a  British  military 
commission.  Aiding  the  enemy  by  speeches  and  propaganda  Is  not  an  offense 
within  the  meaning  of  the  eighty-first  article  of  war.  Since  a  state  of  war 
does  not  legally  exist  between  the  United  States  and  Turkey  it  may  be  diffi- 
cult to  prove  the  crime  of  treason.  If  there  is  sufficient  evidence  to  convi<-t 
of  treason,  the  arrest  may  be  accomplished  by  the  British  authorities  and  steps 
taken  to  return  them  to  the  United  States  for  trial. 

()(X).51.  DECEiiBEB  27,  1918. 

Trom  :  The  Office  of  the  Judge  Advocate  General. 
To :  The  Acting  Director  of  Military  Intelligence. 

1.  Your  letters  of  the  19th  and  23d  have  been  received  and  studied  in 
(lii.s  office.  I  note  that  tlie  above-named  persons  are  laiown  to  one  of 
your  representatives;  that  Dr.  S.  Is  a  naturalized  citizen  of  the  United 
States,  of  German  origin,  and  lias  been  a  professor  at  Saladln  Ayoub  Uni- 
vei*sity  at  Jerusalem;  that  his  wife,  who  is  of  Scotch  birth,  lived  at  German 
headquarters  in  Jerusalem  in  July,  1916,  while  her  husbnnd  was  in  Turkisli 
employ  In  the  Turkish  theater  of  oi^erations;  that  in  April,  1918,  Dr.  and  Mrs. 
S.  were  reported  as  lecturing  at  Jerustdem  and  asserting  that  prisoners  of 
war  were  ill  fed  and  badly  treated  by  the  British,  the  object  of  the  assertions 
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heine:  to  influence  Moslem  feeling  ngninst  the  British ;  tlmt  both  these  person ^ 
were  violently  anti-British  and  anti-American  and  were  closely  associated  with 
the  head  of  the  German  spy  s^^stem  in  Palestine  and  with  British  Indian  sub- 
jects, including  a  Mohammedan  conspirator  who  left  San  Francisco  in  1914; 
that  S.  caused  the  Imprisonment  and  exUe  of  French  citizens;  and  finally,  that 
he  made  hostile  declarations  against  the  United  States  as  well  as  Great  Britain. 

2.  It  appears  that  on  December  16,  1918,  the  American  military  attache  at 
Cairo  telegraphed,  stating  that  the  British  authorities  had  requested  permis- 
sion to  arrest  Dr.  S.  and  his  wife  in  Turkey ;  but  that  the  British  concededly 
have  no  **  legal  case  "  against  tlie  S.*s  and  desire  Dr.  S.  to  be  turned  over  to  the 
American  authorities. 

3.  You  request  a  decision  as  to  whether  Dr.  S.  could  be  turned  over  to  the 
American  authorities  for  trial  by  military  commission,  and  say  that  the  charge 
presumably  would  be  treason  against  the  Unite<l  States. 

4.  The  answer  must  be  that  an  American  military  commission  would  not  have 
jurisdiction  over  Dr.  S.  on  the  facts  stated. 

5.  The  only  statute  which  is  at  all  relevant  is  the  eighty-first  article  of  war, 
entitled  •'Relieving,  corresponding  with,  or  aiding  the  enemy."  That  article 
purports  to  subject  to  a  military  trial  "  whosoever  "  relieves  or  aids  the  enemy ; 
but  it  goes  on  to  specify  various  modes  of  relieving  or  aiding  the  enemy  and 
noCe  of  its  provisions  covers  aiding  the  enemy  by  speeches  or  propaganda.  If 
Dr.  S.  could  be  proved  to  have  relieved  the  enemy  with  arms,  ammunitions, 
supplies,  money,  or  other  tangible  thing,  or  knowingly  harbored  or  protected 
the  enemy,  or  to  have  conducted  written  correspondence  with  the  enemy  or 
given  the  enemy  intelligence,  either  directly  or  indirectly,  an  interesting  question 
would  arise  as  to  the  exterritorial  effect  of  this  article  of  war;  but  I  do  noc 
believe  it  would  be  feasible  to  attempt  to  hold  Dr.  S.  under  that  statute  for 
tlic  acts  which  he  Is  alleged  to  have  committed  in  Palestine.  In  this  connection 
It  must  be  remembered  that  the  United  States  has  never  declared  war  against 
Turkey ;  so  that  from  the  staudi)oiut  of  our  criminal  laws  the  Turks  have  not 
been  enemies. 

C  I  do  not  understand  why  the  "  Britisli  have  no  legal  case  against  S.,"  If 
there  is  proof  of  the  facts  stated  In  the  correspondence.  The  case  stated  Is 
prima  facie  one  for  British  cognizance  under  the  common  law  of  military  occupa- 
tion, a  branch  of  International ;  nnd  I  think  the  British  should  be  urged  to  bring 
It  l>efore  a  military  commission  of  tlielr  own. 

7.  It  is  not  unlikely  that  the  Department  of  .Tustlce  could  see  its  way  clear 
to  indict  Dr.  S.  under  section  1  of  the  Criminal  Code.  The  case  is  somewlmt 
analogous  to  that  of  H.,  with  which  your  office  is  familiar.  We  are  Informal 
verbally  by  Mr.  John  Lord  O'Brlan  that  H.  has  been  Indicted  in  New  York  for 
treason  committed  by  conducting  German  propaganda  in  Europe,  although  he 
has  not  been  In  any  place  subject  to  United  States  jurisdiction  since  the  United 
States  entered  the  war.  You  realize,  of  course,  that  proof  of  treason  Is  very 
difficult  under  the  Constitution  (art  3,  sec.  1),  and  that  it  would  not  be  worth 
while  to  plan  any  steps  in  this  direction  unless  your  representatives  on  tlie  s])ot 
can  assure  you  that  they  have  two  witnesses  to  the  same  overt  act  who  would 
be  able  to  come  to  the  United  States  and  testify. 

8.  Assuming  that  such  evidence  could  be  obtained,  I  am  of  opinion  that  it 
would  be  proper  for  the  United  States  military  attache  at  Cairo  to  facililate 
any  efforts  of  the  British  to  bring  Dr.  S.  to  the  United  States.  Such  action, 
however,  should  be  taken  by  the  British  In  virtue  of  their  military  occupation 
of  Syria  and  parts  of  Turkey,  rather  than  by  any  American  military  authorities 
within  those  regions.  The  latter  have  np  legal  authority  to  make  arrests  there, 
and  might  be  liable  at  suit  of  Dr.  S.  if  they  assumed  the  responsibility  of  trans- 
porting him  in  custody  to  the  United  States.  The  British,  on  the  other  hand, 
have  authority  under  the  law  of  military  occupation  and  can  arrange  transiK>r- 
tation  of  the  suspect  to  tlie  United  States,  as  in  the  well  known  recent  case  of 
Von  Ulntelen,  with  which  most  British  intelligence  officers  are  familiar. 

9.  I  recommend  that  the  military  attach^  at  Cairo  be  telegraphed  substantially 
as  follows:  "There  is  no  objection  to  arrest  of  Dr.  S.  and  wife  in  Turkey  by 
British,  either  for  trial  by  the  British  authorities  or,  If  evidence  of  treason  is 
complete,  for  transportation  by  tlie  British  to  the  United  States  to  be  civilly 
Indicted  here ;  but  United  States  military  authorities  have  no  Jurisdiction  in  the 
premises.  Before  consenting  to  transportation  here,  report  facts  fully  as 
to  dates  of  naturalization,  utterances,  etc.,  and  state  whether  you  can  obtain 
atfendance  in  the  United  States  of  two  witnesses  to  same  overt  act  of  treason, 
remembering  that  adherence  to  and  aiding  of  enemy  must  be  clearly  proved 
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and  that  Turks  are  not  legally  our  enemies."  Meanwhile,  I  recommend  that 
you  ask  the  Department  of  Justice  whether  they  think  the  case  an  appropriate 
one  for  indictment  under  the  treason  statute. 


INTEBNATIONAL  LAW:  Maintenance  of  Cemeteries  In  France, 

Under  article  910,  French  Civil  Code,  the  United  States  may  own  land  In 
France,  if  an  authorization  is  first  obtained  from  the  French  Government. 
(Despagnet,  PrOcis  de  Droit  International  Priv6,  5th  edition,  par.  49.)  The 
maintenance  of  cemeteries  is  a  govei*nmental  undertaking. in  France;  and,  to 
enable  the  United  States  to  maintain  and  protect  cemeteries  in  that  country,  to 
fly  the  American  flag  over  tliem,  to  bury  bodies  In  them  frefe  from  fees  or 
charges  on  behalf  of  the  French  Government  or  municipalities,  and  to  remove 
bodies  from  other  cemeteries,  the  rights  therefor  should  be  arranged  by  treaty. 

687.  December  27,  1918. 

[Memorandum  for  the  Secretary  of  War.] 

Subject:  Intornntional   law   and   the  purchase  of   French   land   for  military 
cemeteries. 

1.  Whether  the  United  States  can  own  land  In  France  depends  on  French 
law  or  on  treaties.  Under  article  910,  French  Civil  Code,  it  Is  now  possible 
for  the  United  States  to  own  land  in  France,  provided  there  be  an  authoriza- 
tion obtained  from  the  French  Government.  (Despagnet,  Precis  de  Droit  In* 
tcniationaJ  PrM,  5th  Ed.,  par.  49.) 

2.  However,  what  is  desired  is  obviously  more  than  mere  permission  to  own 
land.  What  is  desired  is  permission  to  maintain  cemeteries;  and  the  maintain- 
ing of  a  cemetery  is  in  France  a  governmental  undertaking.  Also,  it  Is  impor- 
tant to  protect  the  cemeteries  from  being  cut  by  roads  in  the  future.  Also,  It 
is  desirable  to  secure  the  right  to  fly  the  American  flag  over  the  cemeteries 
whatever  may  be  the  relations  of  France  and  the  United  States  in  times  to 
come. 

3.  The  reasons  hereinbefore  given  show  the  necessity  of  securing  a  treaty. 
The  treaty,  in  addition  to  the  points  named,  should  permit  the  removal  of  bodies 
from  other  cemeteries  and  should  provide  that  burials  In  these  military  ceme- 
teries shall  not  give  rise  to  a  right  to  fees  or  other  charges  in  behalf  of  the 
French  Government  or  municipalities. 


MILITARY  JUSTICE:  Frand  against  Oorernment;  Jurisdiction  after  Dis- 
charge. 

After  an  enlisted  man  had  been  discharged,  it  was  discovered  that  while 
acting  as  company  clerk  he  had  "  erased  and  substituted  dates  on  pay  cards 
and  flnal  statements  resulting  in  duplication  of  his  own  pay.'*  Under  the 
ninety-fourth  article  of  war  he  is  guilty  of  an  ofTense  for  which  he  may  be  tried 
by  a  general  court-martial.  Although  discharged,  he  is  still  amenable  to  mili- 
tary law. 

250.401. 

War  Department,  J.  A.  G.  O.,  December  27,  1918.— To  The  Adjutant  General. 

1.  It  appears  from  the  telegram  in  reference  from  the  commanding  officer, 
C'nmp  Wheeler,  Ga.,  that  N.,  formerly  sergeant.  Army  serial  No.  645769,  was 
discharged  from  the  Army  December  19,  1918.  and  that  prior  to  his  discharge 
l.o,  as  company  clerk,  "erased  and  substituted  dates  on  pay  cards,  and  final 
statements  resulting  in  duplicating  his  own  pay"  from  August  1  to  October  3L 
It  is  further  stated  that  it  is  desired  to  try  N.  for  the  oflfense  above  specified 
T))^  opinion  of  this  ofllce  is  desired  with  leference  to  bringing  this  man  to  trial. 

2.  The  offense  alleged  is  properly  chargeable  under  Article  of  War  94,  as 
It  clearly  constitutes  presentation  of  a  false  and  fraudulent  claim  againsfthe 
United  States.  The  fact  that  N.  has  now  teen  discharged  from  the  Army  of  the 
Unite<l  States  does  not  relieve  him  from  liability  to  prosecution  before  a 
general  court-martial  for  the  offense  it  Is  alleged  he  has  committed,  since  it- is 
provided  l>y  Article  of  War  94  that  "  If  cny  i^rson,  being  guilty  of  any  of  the 
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offenses  aforesaid  (those  enumerated  In  the  ninety-fourth  article*  of  war), 
while  in  the  military  service  of  the  United  States,  receives  his  discharge  or  is 
dismissed  from  the  service,  he  shall  continue  to  be  liable  to  be  arrested  and 
held  for  trial  and  sentence  by  a  court-martial  in  the  same  manner  and  to  the 
same  extent  na  if  he  had  not  received  such  discharge  nor  been  dismissed." 

It  would  appear,  therefore,  that  under  the  circumstances  stated  N.  is  still 
subject  to  military  law  and  amenable  to  trial  by  general  court-martial.  It 
is  accordingly  recommended  that  steps  be  taken  by  the  militai*y  authorities 
to  apprehend  N.  and  bring  him  to  trial  before  a  general  court-martial  under  ap- 
propriate charges  laid  under  Article  of  War  04. 


PAY  AND  ALLOWANCES:  Forfeiture;  Yenereal  Disease  Contracted  by  Pa- 
tient in  Hospital. 

A  tuberculous  patient  contracted  a  venereal  disease  while  in  a  hospital.  The 
act  of  April  27,  1914  (38  Stat.  351,  353),  provides  that  an  officer  or  enlisted  man 
in  active  service  who  is  absent  from  duty  on  account  of  disease  resulting  from 
his  own  misconduct,  may  not  receive  pay  for  the  period  of  such  absence.  (See 
G.  O.  No.  31,  W.  D.  1912,  and  G.  O.  No.  45,  W.  D.  1914.)  A  venereal  disease  not 
contracted  innocently  or  In  the  line  of  duty  is  misconduct  within  the  meaning 
of  the  law.  The  statute  is  penal  in  its  nature  and  must  be  strictly  construed. 
(Dig.  Ops.  J.  A.  G.,  1917,  p.  280.)  A  soldier  who  is  in  the  hospital  because  of  a 
disease  innocently  acquired  is  on  an  **  absent  from  duty  "  status.  If  he  acquires 
a  disease  as  the  result  of  his  own  misconduct  while  in  such  status,  he  is  not 
within  the  purview  of  the  act.  If  his  condition  as  caused  by  the  disease  inno- 
cently contracted  is  such  as  to  warrant  his  discharge  and  return  to  duty,  he  is 
not  entitled  to  pay  for  further  time  spent  in  the  hospital  as  a  result  of  the 
disease  causeil  by  his  own  misconduct. 

705.1. 

War  Department,  J.  A.  G.  O.,  December  27,  1918.— To  The  Adjutant  General. 

1.  By  the  papers  in  reference  the  question  Is  asked  whether  General  Orders, 
No.  31,  War  Department,  1912,  and  General  Orders,  No.  45,  War  Department, 
1914,  as  to  time  lost  by  reason  of  sickness  in  hospital  due  to  venereal  disease, 
are  applicable  to  tuberculous  patients  contracting  venereal  disease  while 
already  patients  In  the  hospital. 

2.  General  Orders,  No.  31,  War  Department,  1912,  and  General  Orders.  No.  45, 
War  Department,  1914,  have  to  do  with  two  specific  acts  of  Congress  of  August 
24,  1912  (37  Stat.  569,  572),  and  April  27,  1914,  respectively,  relative  to  stop- 
page of  pay  for  absence  from  duty  due  to  disease  or  other  misconduct.  The 
latter  act  (38  Stat.  351,  353),  which  is  a  reenactment  of  the  former  act, 
provides : 

**  That  hereafter  no  officer  or  enlisted  man  in  active  service  who  shall  be 
absent  from  duty  on  account  of  disease  resulting  from  his  own  intemperate 
use  of  drugs  or  alcoholic  liquors  or  other  misconduct  shall  receive  pay  for  the 
period  of  such  absence,  the  time  so  absent  and  the  cause  thereof  to  be  ascer- 
tained under  such  procedure  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  War." 

Venereal  disease,  not  contracted  Innocently  or  In  the  line  of  duty,  Is  miscon- 
duct such  as  is  contemplated  by  the  aforesaid  acts  of  Congi'ess.  The  statutes, 
however,  are  penal  in  their  nature  and  must  be  strictly  construed.  (Dig. 
Oi)s.  J.  A.  G.,  1917,  p.  280.)  A  soldier  who  Is  in  the  hospital  for  disease 
innocently  acquired  is  on  an  "  absent  from  duty "  status.  Consequently, 
if,  while  in  such  status  he  acquires  a  disease  resulting  from  his  own  misconduct, 
he  is  not  in  the  status  that  brings  him  within  the  act,  which  is  the  status  of 
one  present  for  duty.  In  the  event  that  the  medical  authorities  consider  his 
condition  as  an  innocent-cause  patient  Improved  sufficiently  to  warrant  his  dis- 
charge and  return  to  duty,  but  his  further  retention  in  the  hospital  is  rendered 
necessary  by  his  misconduct  disease,  then  his  retention  thereafter,  due  to  the 
misconduct  disease,  would  from  that  time  render  him  liable  under  the  act  to 
forfeiture  of  pay.  Indeeil,  a  misconduct  disease  of  an  afflicted  soldier  may  be 
wholly  insufficient  to  render  him  absent  from  duty,  yet,  by  reason  of  his  presence 
in  the  hospital  due  to  an  Innocent  cause,  his  misconduct  disease  would  be 
revealed  to  the  medical  authorltle.j  and  a  forfeiture  of  pay  would  follow.  It 
Is  absence  from  duty  that  is  the  essential  test ;  and  a  soldier  who  is  already 
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absent  from  duty  for  an  Innocent  cause  can  not  be  absent  from  duty  for  a  mis- 
conduct cause  until  be  is  no  longer  absent  from  duty  for  the  innocent  cause. 
Consequently  a  soldier,  wUo  Is  already  in  the  hospital  by  reason  of  tuberculosis 
when  venereal  disease  develops,  is  not  absent  from  duty  on  account  of  the 
latter  disease  so  long  as  his  tuberculous  condition  renders  his  reteistion  in  the 
hospital  necessary. 


PAY  AMI  AUiOWANCES:  Publfc  Quarters  r#r  Tif#  Or^vps  •f  IkfpeaAestg, 

An  officer  on  duty  at  the  aeronautical  general  supply  depot  and  concentration 
camp,  Garden  City,  Ijong  Island,  was  furnished  public  quarters  for  himself  and 
wife  at  that  station,  and  at  the  same  time  he  maintained  a  separate  place  of 
abode  for  a  dependent  parent  in  New  York  City.  The  act  of  April  IB,  1018  (40 
Stat.  030),  provides  that  an  officer  on  duty  in  the  field  in  the  United  States  who 
maintains  a  place  of  abode  "for  a  wife,  child,  or  dependent  parent,"  shall  be 
furnished  quarters  or  commutation  thereof  for  such  dependents  at  the  place 
where  he  maintains  their  abode  "  without  regard  to  personal  quarters  fumiaheil 
him  elsewhere."  The  officer  has  been  fnnUshed  quarters  in  kind  for  his  family 
within  the  meaning  of  the  statute,  and  he  is  not  entitled  to  commutation  of 
quarters  for  the  dependent  ]>arent  in  addition  thereto.  (24  Comp.  Dec.  GSX^ 
($84.) 

245.81. 

War  Department,  J.  A.  G.  C,  December  27,  1918.— To  The  Adjutant  General. 

1.  The  question  is  whether  First  Lieut.  S.,  Quartermaster  Ccnrps,  on  duty  at 
the  aeronautical  general  supply  depot  and  concentration  camp.  Garden  City, 
Ix>ng  Island,  which  is  regarded  as  **  field  duty,*'  whose  wife  occupies  public 
quarters  with  him  at  that  station,  Is  entitled  to  commutation  of  quarters  under 
the  acl  of  April  16,  1918  (40  Stat.  530),  on  account  of  his  dependent  mother  for 
whom  he  maintains  quarters  in  New  York  City. 

2.  The*  statute  provides  that  an  officer  on  duty  in  the  field  in  the  United 
States  who  maintains  a  place  of  abode  "  for  a  wife,  child,  or  dependent  parent  " 
shall  l>c  furnished  quarters  in  kiiKl  for  sudi  dependents  at  the  place  where  ho 
maintains  their  abode,  without  regard  to  personal  quarters  furnislied  him 
(*lsewhor(>,  or  if  such  quarters  can  not  be  provided,  that  he  shall  be  jmid  com- 
mutation of  quarters,  heat,  and  light  therefor.  Interpreting  the  purpose  of  this 
act  the*  Comptroller  of  the  Treasury,  in  hLs  decision  of  May  14,  1918  (24  Oimp. 
Dec.  (581,  (J84),  said,  "In  its  reference  to  personal  quarters  furnished  the 
oflicor  *  elsewhere '  it  appears  clearly  that  Congress  had  specially  in  mind  the 
location  of  an  ofiicci*  at  a  place  in  the  field,  at  home,  or  abroad  and  not  in  tlK* 
field,  where  he  would  not  be  able  to  have  his  family  with  him.  Having  himself 
no  opportunity  to  occupy  public  quarters  suitable  for  himself  and  family,  the 
law  gives  liini  the  right  to  such  quarters  for  his  family  or  commutation  in  lieu 
thereof." 

In  the  opinion  of  this  office  Lieut.  S.  has  been  furnished  quarters  in  kind  ftir 
his  family  within  tlie  meaning  of  this  statute,  and  that  there  is  no  authority 
in  the  statute  to  provide  public  quarters  for  one  of  his  dependents  and  pay 
commutation  on  account  of  another.  The  officer^s  dependents  are  regarded  as 
a  family  unit  within  the  meaning  of  the  statute. 


ADMIRALTY:  Oral  Charter;  Liability  of  OevernBient  for  Sepatrs. 

While  a  barge  was  operated  by  the  Government  under  an  oral  charter,  cer- 
tiiin  necessary  repairs  were  made  under  orders  of  an  officer.  Tiie  Government 
is  liable  for  the  cost  of  the  repairs,  since  the  charterer  of  a  vessel  must  return 
it  in  good  condition  whether  the  charter  is  oral  or  written,  (The  Pliebe,  19 
Fed.  Cas.  Ko.  11064;  Sun  Printing  an^  Pub.  Association  v.  Moore,  188  U.  S. 
G42.  (555.) 

C64. 

War  Department,  J.  A.  G.  O.,  December  28,  1918.— To  The  Adjutant  ■General. 

1.  These  papers  are  referred  to  this  office,  and  an  opinion  requested  whetlier 
tlie  War  Department  is  legally  liable  for  the  cost  of  repairs  to  a  barfs^,  formerly 
known  as  No,  7,  now  known  as  No.  V-B,  belonging  to  the  Oolonna  Marine  Rail- 
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way  Co.,  of  Norfolk,  Va.,  which  \v«re  ordeued  by  a u  officer  of  the  Government 
while  tlie  barge  was  being  operated  by  the  Government  under  a  verbal  charter. 

2.  This  barge  was  repaired  when  «lie  was  in  the  ^employ  of  the  Government 
under  a  verbal  charter.  The  repairs  were  necessary  and  were  ordered  by  an 
officer  of  tlie  Government.  A  cliarter  of  a  vessel  is. as  valid  if  made  verbally  a»s 
if  formally  made  in  writing  (The  Phebc,  19  Fed.  Gas.  No.  11064)  and  is  just  as 
binding  on  the  charterer  to  return  the  vessel  in  good  condition  as  if  the  charter 
party  Imd  been  in  writing.  (Sun  Printing  and  Puhlishing  Association  v.  Moore, 
183  U.  S.  042,  655. ) 

3.  It  is,  therefore,  the  opinion  of  this  office  that  the  AVar  Department  is  liable 
for  the  repairs  put  on  this  barge. 

GOTEBNMENT  AGENCIES :  Officers'  and  Soldiers'  Ghibs  May  be  Fornisheil 
Water  l>y  Goyerjunent. 

An  officers'  club  and  an  enlisted  men's  club  at  ,a  camp  occupied  buildings 
erected  from  funds  from  private  sources.  Both  activities  were  inauguratetl 
and  controlled  by  the  military  authorities.  The  buildings  may  be  supplied 
with  water  by  the,  Government. 

671. 

War  Deimrtment,  J.  A.  G.  O.,  December  28,  1918.— To  The  Adjutant  General. 

1.  The  opinion  of  this  office  is  desired  In  tlie  matter  of  water  supply  to 
caaip  activities,  whether  activities  inaugurated  by  the  military  authorities,  such 
as  the  officers'  club  and  enlisted  men's  club,  should  install  meters  and  pay  for 
the  water  received  through  Goverimient  mains  or  whether  the  necessary  water 
for  such  activities  may  be  supplied  by  the  Government. 

2.  AYhile  the  buildings  for  the  officers'  club  and  the  enlisted  men's  club  were 
erected  from  funds  provided  from  private  sources,  these  activities  have  been 
inaugurated  by  the  military  authorities  and  are  operated  and  controlled  hy 
such  authorities.  It  is  the  opinion  of  this  office,  therefore,  that  tliese  activities 
do  not  come  within  the  opinion  of  this  office  dated  April  30,  1918,  ante^  p.  320. 
quoted  in  circular  letter  from  the  Construction  Division,  dated  September  20. 
1918,  which  dealt  with  civilian  activities,  and  that  the  necessary  water  for  such 
military  activities  may  be  supplied  by  the  Government. 


REQUISinON:  Keqaisition  of  Fnctory;  Improvements  not  -Fixtures. 

For  the  purpose  of  manufacturing  war  materials,  the  Government  requi- 
sitioned an  industrial  plant  and  Installed  certain  personal  property,  such  as 
freight  elevators,  crane  runways,  toilet  fixtures,  etc.  Such  personal  property 
did  not  become  a  part  of  the  realty  and  may  be  removed  by  the  Government 
before  possession  is  relinquished,  or  it  may  be  sold  to  the  owner  of  the  prem- 
ises. The  Government  is  bound  only  to  restore  the  premises  to  their  previous 
condition. 

602.01. 

War  Department,  J.  A.  G.  O.,  December  28,  1018.— To  The  Adjutant  General. 

1.  The  question  is  as  to  the  right  of  the  Government  to  remove  property 
placed  by  It  for  the  manufacture  of  war  material  in  premises  requisitioned  for 
Government  use,  prior  to  relinquishing  possession  of  the  premises  by  the  Gov- 
ernment. In  the  particular  case  submitted,  it  is  stated  that  the  Governraonl 
viHiuisitioned  and  took  over  for  the  purpo.se  of  manufacturing  war  materials  the 
whole  of  tlic  factory  and  premises  owned,  possessed,  or  leased  and  operated  by 
the  Liberty  Ordnance  Co.,  situated  at  Bridgeport,  *  Conn.,  including  all  stinic- 
lures,  appurtenances,  Improvements,  plant  equipment,  and  facilities  pertaining 
thereto,  the  possession  of  the  Government  to  continue  until  otherwise  ordered 
by  the  President  or  terminated  by  limitation  of  law ;  that  it  is  contemplatetl  to 
release  the  proi>erty  so  requisitioned  in  the  near  future ;  that  during  the  pos- 
session of  the  premises  by  the  Government  there  was  placed  therein  freight 
elevators,  crane  runways,  toilet  fixtures,  wires  for  the  conduct  of  electric  cur- 
rent, machine  tools  affixed  to  the  floor,  oil  tanks,  and  piping  imbedded  in  the 
ground;  and  that  the  Liberty  Ordnance  Co.  has  obtained  an  opinion  from  an 
attorney  of  Bridgeport,  Conn.,  to  the  effect  that  some  or  all  of  this  property. 
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upon  being  afllxed  to  the  premises,  became  the  property  of  the  owner  of  the 
land.  It  is  further  stated  that  when  the  Government  installed  this  property 
the  intention  was  to  remove  the  same  when  the  work  for  which  it  was  installed 
was  completed. 

2.  As  stated  in  the  opinion  of  this  attorney,  the  controlling  question  is  the  in- 
tent of  the  party  who  furnished  the  personal  property  at  the  time  and  at- 
tached it  to  the  premises ;  that  if  the  purpose  was  to  make  it  a  part  of  the  realty 
the  Government  would  have  no  right  at  this  time  or  at  any  time  in  the  future 
to  remove  the  property;  but  that  if,  on  the  other  hand,  the  property  was  in- 
stalled with  the  intention  of  removing  the  same  when  the  Government 
occupancy  of  the  real  estate  ceased,  it  has  the  right  to  remove  the  property  at 
such  time  as  it  may  desire  prior  to  or  within  a  reasonable  time  after  sur- 
rendering possession  of  the  real  estate. 

3.  I  do  not  concur  w^ith  the  attorney  in  his  conclusion,  based  on  the  character 
of  the  property  and  the  method  of  its  attachment  to  the  real  estate  that  the 
articles  under  consideration  "clearly  constitute  fixtures  and  can  not  in  law  be 
removed  by  the  Government."  Here  the  relation  between  the  parties  is  neither 
that  of  vendor  and  vendee,  nor  that  of  landlord  and  tenant ;  and  the  presump- 
tion arising  from  the  character  of  the  property  or  the  method  of  its  attachment 
to  the  real  estate,  applying  in  tlie  relation  stated  above,  does  not,  in  the  opinion 
of  this  office,  apply  in  this  case.  The  premises  were  requisitioned  by  tlie  Gov- 
ernment for  temporary  use  and  the  so-called  fixtures  w^ere  placed  therein  for 
the  purpose  of  adapting  the  premises  to  the  uses  contemplated  by  the  Govern- 
ment. These  uses  may  or  may  not  have  been  different  from  the  uses  to  which 
the  Owner  or  its  lessee  had  previously  put  the  property.  The  obligation  of  the 
Government,  under  the  statute  authorizing  the  requisitioning  of  the  premises,  is 
to  restore  them  to  their  previous  condition  and  pay  just  compensation  for  their 
use.  The  Government  has  a  corresponding  right  to  remove  any  property  added 
to  the  premises  upon  restoring  tlie  premises  to  their  previous  condition.  It  la 
stated  that  the  purpose,  when  the  government  installed  the  property  under  con- 
sideration in  the  premises,  was  to  remove  the  same  when  the  work  for  which 
it  was  Installed  was  completed ;  and,  apart  from  this  express  statement,  I  think 
it  must  be  presumed  that  such  was  the  intention.  Indeed,  I  think,  the  Gov- 
ernment officers  were  without  authority  to  entertain  an  intention  to  make  the 
property  under  consideration  a  permanent  improvement  to  the  premises,  as  it 
must  be  presumed  that  they  did  not  intend  to  donate  the  property  to  the  owner 
of  the  premises.  It  is  the  opinion  of  this  office  therefore,  that  the  Government 
has  the  right  to  remove  the  property  under  consideration  upon  restoring  the 
premises  to  their  previous  condition ;  and  that  such  right  should  be  exerclse<l 
prior  to  relinquishing  possession  of  the  property.  In  lieu  of  exercising  this 
right  the  property  may,  if  satisfactory  terms  can  be  arranged,  be  sold  to  the 
owner  of  the  premises;  but  unless  so  disposed  of,  it  becomes  the  duty  of  the 
proper  officers  of  the  Government  to  have  the  property  removed,  if  the  expense 
of  removal  would  not  exceed  the  salvage  value  of  the  property.  Of  course,  the 
owner  of  the  property  has  a  corresponding  right  to  insist  upon  such  removal 
and  the  restoration  of  the  premises  to  their  former  condition. 


PAT  AND  ALLOWANCES:  Pay  of  Officer  Pending  Investigation  by  Effi- 
ciency Board. 

Under  the  provisions  of  paragraph  35  (a)  of  Special  Regulation  Ko.  49,  War 
Department,  1917,  the  commanding  officer  at  a  camp  called  ah  efficiency  board 
to  determine  the  desirability  of  retaining  an  officer  in  the  service.  Upon 
recommendation  of  the  board  the  officer  was  ordered  on  inactive  status  June 
24,  1918.  On  July  12,  1918,  the  Secretary  of  War  disapproved  the  findings  of 
the  board  and  the  officer  was  ordered  to  active  duty.  He  is  entitled  to  pay 
from  June  24,  1918,  to  July  12,  1918,  The  proceedings  of  the  board  were  a 
nullity.  Paragraph  3-5  (a).  Special  Regulation  No.  49,  War  Department,  1917, 
was  superseded  by  paragraph  9,  Special  Regulation  No.  49,  War  Department, 
1918,  as  amended  February  5, 1918,  and  no  longer  applies  to  Reserve  officers, 

210.451. 

War  Department,  J.  A.  G.  O.,  December  28,  1918.— To  The  Adjutant  General. 

1.  The  question  presented  is  whether  First  Lieut.  Z.,  Medical  Reserve  CJorps, 

was  in  a  pay  status  from  June  29  to  July  IC,  1918.    From  the  attached  papers  it 
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Is  apparent  that  Lieut.  Z.  was  on  active  duty  at  the  base  hospital  at  Camp  Sevier, 
Si.  C.,  June  22,  1918 ;  that  his  commanding  officer  called  an  efficiency  board  to 
determine  the  desirability  of  retaining  Lieut.  Z.  in  the  service  under  the  pro- 
visions of  paragraph  35  (a)  of  Special  Regulation  No.  49,  War  Department, 
1917.  June  24,  1918,  upon  the  recommendation  of  such  board,  the  commanding 
officer  ordered  the  lieutenant  to  his  home  at  Morgantown,  Pa.,  there  to  revert 
to  an  inactive  status,  Special  Order  No.  156,  Headquarters  Eighty-first  Di- 
vision, 1918.  July  12,  1918,  the  Secretary  of  War  disapproved  the  findings  of 
the  board,  and  the  lieutenant  was  so  notified  by  telegram  directed  to  him  at  his 
home  at  Morgantown,  Pa.  By  the  same  telegram  he  was  relieved  from  duty  at 
Camp  Sevier  and  directed  to  report  to  the  commanding  general,  Camp  Mac- 
Arthur,  for  duty. 

2.  Paragraph  35  (a),  Special  Regulation  No.  49,  War  Department,  1917,  was 
superseded  by  Special  Regulation  No.  49  War  Department,  1918,  as  amended 
Fobruary  5,  1918,  and  no  longer  applies  to  Reserve  officers,  but  OBly  to  candi- 
dates for  commissions.  Moreover,  that  regulation  only  applies  to  training 
camps.  Therefore,  the  proceedings  of  the  board  in  this  case  were  a  nullity.  In 
addition  to  being  a  nullity,  the  findings  were  disapproved  by  the  Secretary  of 
War.  The  order  based  on  the  proceedings  was  without  authority  to  place 
Lieut.  Z.  in  an  Inactive  status,  and  he  must  be  considered  as  awaiting  orders  at 
the  convenience  of  the  Government  and  entitled  to  pay  during  the  period  from 
Ju«e  29  to  July  16,  1918. 


WAR  RISK  INSURANCE:  Compensation;  Soldier  Injnrcd  by  Railroad; 
Sight  of  Action. 

The  fact  that  a  soldier  has  applied  for  and  is  now  carrying  war-risk  insur- 
ance, does  not  interfere  with  his  right  to  sue  a  railroad  company  for  an  in- 
Jury  sustained  by  him  while  in  the  military  service.  Under  section  313  of 
the  war-risk  insurance  act  (40  Stat.  398,  408),  as  a  condition  to  the  payment 
of  compensation  under  the  act,  the  Director  of  the  Bureau  of  War  Risk  In- 
surance may  require  him  to  as.sign  such  right  of  action  to  the  United  States, 
or  to  prosecute  it  in  his  own  name  for  the  benefit  of  the  Government. 

004.6129. 

War  Department.  J.  A.  G.  O.,  December  29,  1918.— To  The  Adjutant  General. 

1.  The  question  is  presented  as  to  whether  any  of  the  provisions  of  the  war- 
risk  insurance  Interferes  with  the  right  of  a  soldier  to  bring  an  action  against 
a  railroad  company  for  an  injury  sustained  by  him  while  in  the  military  serv- 
ice and  which  is  alleged  to  have  been  caused  by  the  negligence  of  the  railroad 
company  or  Its  servants. 

2.  The  question  is  answered  in  the  negative,  subject  to  the  limitation  men- 
tioned in  the  next  paragraph. 

3.  Section  300,  war-risk  insurance  act  (40  Stat.  398,  405),  provides  for  the 
payment  of  compensation  by  the  United  States  for  death  or  disability  resulting 
from  personal  injury  suffered  or  disease  contracted  in  the  line  of  duty  by  a 
soldier  in  active  service  in  the  military  forces  of  the  United  States  and  which 
has  not  been' caused  by  his  own  willful  misconduct.  Section  313  of  the  act. 
supra^  page  408,  provides  that  If  the  injury  or  death  for  which  compensation  is 
payable  under  Article  III  of  the  act  is  caused  under  circumstances  creating  a 
legal  liability  upon  some  other  person  than  the  United  States  or  the  enemy  to 
j)ay  damages  therefor,  the  Director  of  the  Bureau  of  W^ar  Risk  Insurance,  as  a 
condition  to  payment  of  compensation  by  the  United  States,  may  require  the 
beneliciary  to  assign  to  the  United  States  any  right  of  action  he  may  have  to 
enforce  such  liability  of  such  other  person,  or  if  it  appears  to  be  for  the  best 
interests  of  the  beneficiary,  the  director  may  require  him  to  prosecute  ah  action 
in  his  own  name,  subject  to  regulations.  Section  313  contains  detailed  pro- 
visions respecting  the  method  of  handling  such  cases  and  for  the  crediting  of 
any  moneys  received  or  recovered  on  account  of  any  such  injury  or  death.  A 
copy  of  the  war-risk  insurance  act  is  inclosed  for  your  further  information. 

4.  The  fact  that  the  soldier  applie<l  for,  and  is  now  carrying  insurance 
firant«Hl  by  the  United  States  under  the  war-risk  Insurance  act,  does  not  inter- 
fere with  any  civil  remedy  he  may  have  on  account  of  the  Injury  sustained  by 
him. 
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CITIL  AUTHOBITIES^  FaUnre  to  Comply  with  Loeia  AntomoUle  Jfte«iila- 

tiOBS. 

A  dvIUan  eiSiployee  acting  under  competent  GovernDMnt  orders  drove  a  car 
from  Camp  Holablrdt  Md.,  to  Gape  May,  N.  X  In  Baltimore  he  was  arrested 
£Dr  driving  without  front  or  rear  markers  and  without  a  chauffeur's  license,  and 
sentenced  by  a  municipal  court  to  pay  a  fine.  A  State  mimicipal-  court  was 
without  power  to  Impose  a  fine  upon  him,  and  Its  ;(udgment  is  erroneous. 

^7.9.  D£C£MB£S  30,  1918. 

To  the  Honorable,  the  Attorney  General, 

SiB :  I  have  the  honor  t6  transmh:  herewith  papers  in  the  matter  of  the  arrest 
and  fine  by  Judge  Staylor,  of  the  traffic  court,  Baltimore  City,  Md.,  of  B.,  dope 
May,  N.  J.,  for  driving  a  Government  car  without  front  or  rear  markers  and 
also  without  a  chauffeur's  license.  B.  was  instructed  by  Ma^  N.,  construct- 
tng  Quartermaster,  Cape  Mfl,y,  N.  J.,  to  go  to  Camp  Holabird,  Md.,  and  to  receive 
and  drive  the  car  overland  to  Cape  May,  N.  J.  He  asked  for  aruto  plates  at  Gamp 
Helabird,  but  could  not  obtain  any,  as  he  was  advised  that  they  did  not  issue 
them.  He  explained  the  facts  fullty  to  Judge  Staylor,  who  stated  that  every- 
thing would  have  been  all  right  if  he  had  been  in  uniforjn,  but  that  as  he  was  u 
civilian  it  did  not  matter  whether  he  was  under  Government  orders  or  not. 
Judge  Staylor  accordingly  imposed  a  fine  of  $10  and  costs,  $1.45,  and  B.  paid  the 
fine  and  costs,  obtaining  a  receipt  for  same.  He  notified  the  court  that  he  do- 
sired  to  appeal  the  case  and  was  given  10  days'  time  to  file  his  appeal, 

In  the  view  of  this  department  the  action  of  Judge  Staylor  in  imposing  the 
fine,  notwithstanding  the  fact  that  B.  was  acting  under  orders  of  the  Federal 
Government,  was  erroneous,  and  that  proceedings  shouM  be  taken  to  have  tlio 
Judgment  re\'ersed  and  the  amount  paid  as  ^ne  and  costs  refunded  to  B. 

It  is  therefore  requested  that  the  United  States  attorney  at  Baltimore,  M<1., 
\ye  iiMstructed  to  take  the  matter  up  immediately,  with  a  view  to  having  the  Judg- 
ment res«er8ed  and  tlie  fine  and  -costs  returned  to  B.  Inasnroch  as  tiie  10  days* 
time  given  for  the  filing  of  the  appeal  are  about  up,  prompt  action  is  required. 


DISCEASfiD  SOLDIES:  Barfal  ExpeiiBes;  Bight  of  Widow  to  lleinbiirsc- 
meiit. 

Tiie  current  civil  appropriation  act  (40  Stat.  ^4,  656)  provides  for 
pa^Tuent  of  expenses  for  burial  of  the  remains  of  soldiers.  Under  Army  Uegu- 
liitlons  87,  Changes  Army  Regulations,  No.  77,  August  3,  1918,  the  widow  of  a 
doccased  Army  field  clei^  is  entitled  to  reimbursement  In  an  amouBt  not  ex- 
ceeding $85  for  expenses  incurred  for  the  purchase  of  a  casket,  hearse  hire, 
and  I'easonable  expense  of  preparing  the  I'emalns  of  her  husband  for  burial. 

157. 

War  Department,  J.  A.  G.  O.,  December  30,  1918.— To  The  Adjutant  General. 

3.  The  question  is  whether  there  can  be  paid  to  the  widow  of  tiie  late  1*,, 
who  died  -while  serving  as  Army  field  clerk  at  headquarters  Oentrai  Bepnrt- 
inent,  Chicago,  111.,  the  sum  of  $85  toward  reimbtu^sement  to  her  of  tiie  cost  uf 
the  preparation  and  burial  of  the  remains  of  her  husband.  Mrs.  P.  submits  nii 
itemized  statement  from  the  undertaker  employed  for  the  service  shoi^ing  ex- 
l»enses  incurred  amounting  to  $318.40,  including  $165  for  casket 

2.  Provision  is  contained  in  the  current  civil  appropriation  act  (40  Stat.  631, 
(TiG)  for  burial  expenses  of  the  "remains  of  officers,  soldiers,  civilian  em- 
lUoyees,"  etc.  The  regulation  governing  the  amount  to  be  expended  in  cacii 
( aso  imder  this  statute,  and  which  includes  in  its  terms  Army  fi^d  darks,  is 
( niitained  In  Army  Begulations  87  (C.  A.  R.  No.  77,  Aug.  3,  1918).  The  regula- 
I  ion  authority  for  expenditures  not  to  exceed  $85  is  "  restricted  to  the  cost  of  a 
i  asket,  hire  of  a  hearse,  and  the  i^easonable  expenses  of  preparing  tlie  remains; 
for  interment."  Where  expenses  are  incurred  by  individuals  for  burial  iu  cases 
•*  v/here  such  expenses  would  have  been  lawful  claims  against  i,he  Go^•enlnlent  " 
the  statute  expressly  authorizes  reimbursement  of  ^*  tlie  ajuoimt  allowed  by  the 
Government  for  such  services."     In  the  present  case,  therefore,  if  Mrs.   P/s 
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claim  is  otherwise  correct,  this  office  sees  no  reason  why  she  may  not  bo  paid 
$85  toward  reimbursing  her  for  the  expenses  in  question,  upon  her  presenta- 
tion of  receipted  bill  showing  the  disbursements  made  by  her. 


DISCHABOE:  AmendmeHt  of  Oertiftcate. 

An  enlisted  man  was  discharged  upon  a  certificate  of  disability  under  Army 
Regulations  159,  Changes  Army  Regulations  No.  64,  December  13, 1917.  He  later 
requested  an  honorable  discharge.  TKie  certificate  may  be  amended  by  the  dis- 
charging authority  to  show  an  honorable  discharge,  If  such  authority  is  advised 
that  the  soldier's  service  has  been  honest  and  niithful  and  his  conduct  has  been 
suclras  to  warrant  his  reenlistment,  providing  he  were  physically  qualified. 
(Ops.  J.  A.  G.  ante,  p.  133,  Feb.  27,  1918.) 

220.811. 

War  Department,  J.  A.  G.  C,  December  30, 1918.— To  The  Adjutant  General. 

1.  The  remarks  of  this  oflice  are  requested  in  regard  to  the  discharge  certifi- 
cate of  R.,  formerly  mess  sergeant,  Battery  P,  Fourteenth  Field  Artillery. 
Sergt.  R.  t\as  discharged  September  4,  1918,  upon  certificate  of  disability-- 
"tuberculosis,  pulmonary,  chronic,  Involving  apices  both  lungs" — in  line  of 
duty,  under  Army  Regulations  159,  Clianges  Army  Regulations  No.  64,  Decem- 
ber 13,  1917.  The  blank  for  honorable  discharge  was  not  used,  but  the  blank 
provided  for  in  the  third  subdivision  of  Army  Regulations  150  was  used.  The 
discharged  soldier  now  requests  that  his  certificate  be  amended  so  as  to  show  an 
Jionorable  discharge.  Tlie  discharge  certificate  may  be  so  amended  by  tlie  dis- 
rliarging  authority  if  such  authority  is  advised  that  the  soldier's  service  has 
l>ocn  honest  and  faithful  and  his  conduct  has  been  such  as  to  warrant  his  re- 
enlistment  if  it  were  not  for  his  physical  disability.  (Ops.  J.  A.  G.  antCt  p.  133, 
Vi}h.  27,  1918.) 

PUBLIC  PROPERTY:  Equipment  of  National  Guard  from  Snrpliis  Stocks 
of  the  United  States  Army. 

Tlio  former  National  Guard  organizations  no  longer  exist  and  members  thereoT 
will  return  to  civil  life  when  discharged.  It  will  not  be  possible  to  return  them 
ro  the  States  as  organizations  with  proper  equipment  It  is  proposed  that 
National  Guard  units  now  organizing  be  equipped  from  the  surplus  stocks  of  the 
United  States  Army,  and  the  equipment  issued  fbr  that  purpose  be  treated  as 
reimbursement  in  kind  for  the  supplies  in  the  hands  of  the  National  Guard  when 
drafted  into  the  Federal  service.  Tills  can  not  be  done.  There  is  no  legislation 
authorizing  the  Secretary  of  War  to  issue  property  to  the  States  for  National 
Guard  use  unless  it  was  acquired  for  that  specific  purpose. 

400.3581. 

War  Department.  J.  A.  G.  O.,  December  30,  1918.— To  the  Director  of  Opcra- 
tion.s.  General  Staff. 

1.  The  question  is  whether  there  is  legal  authority  for  adopting  and  carrying 
out  the  recommendation  of  tlie  Chief  of  Militia  Bureau  that  in  order  to  make 
proper  and  timely  provision  for  equipping  National  Guard  organizations  being 
organized  and  to  be  organized  and  recognized  in  the  near  future  tlierc  be  issued 
necessary  Ordnance,  Quartermaster,  Medical,  Signal,  and  Engineer  supplies 
from  the  available  surplus  stocks  acquired  for  use  of  the  United  States  Army 
(hiring  the  war,  such  issues  to  be  treated  as  relmbui*semcnt  in  kind  for  tho 
siippllos  in  the  hands  of  the  National  Guard  taken  into  the  Federal  service  in 
UJ17. 

J.  In  the  opinion  of  this  office  it  will  be  necessary  to  secure  legislation  to 
{luiliorize  the  Secretary  of  War  to  issue  to  the  States  for  National  Guard  pur- 
poses property  not  acquired  for  that  .specific  purpose.  The  authority  for  issuing 
l)roperty  by  the  Federal  Government  to  the  States  for  equipping  the  National 
Guard  is  contained  in  section  83,  national  defense  act  of  June  3,  1916  (39  Stat. 
1(»G,  203),  which  provides  for  such  issues  "  within  tlie  limits  of  available  appro- 
priations made  by  Congress."  The  property  in  the  hands  of  the  National 
Guard  when  the  National  Guaiil  was  drafted  into  the  Federal  service  in 
August,  1917,  was  transferred  to  tlie  Federal  Government  and  presumably  much 
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of  it,  if  not  all,  has  been  used  up  in  the  Federal  service  and  for  the  ultimate 
purposes  for  which  it  was  acquired  and  issued.  If  there  was  a  way  legally 
to  return  National  Guard  organizations  to  the  States  as  organizations  after  tlie 
completion  of  their  Federal  service,  restoring  them  to  the  National  Guard 
status,  it  would  be  but  consistent  and  logical  that  they  be  retumcl  with  proper 
equipment,  in  a  measurable  degree,  the  same  as  that  with  which  they  were 
equipped  when  brought  into  the  Federal  service.  But  former  National  Guard 
organizations  are  not  to  be  returned  as  such  to  the  States.  The  members  are 
to  be  discharged  individually  from  the  Federal  service,  and  it  has  been  held 
by  this  office  that  they  return  to  civil  life  and  not  to  their  National  Guard 
status.  There  will,  therefore,  be  no  National  Guard  organizations  returned  as 
such  to  the  States  from  the  Federal  service,  and,  therefore,  no  property  can  be 
returned  as  equipment  for  National  Guard  organizations.  The  property  which 
it  is  proposed  by  the  Chief  of  Militia  Bureau  to  issue  to  the  States  for  National 
(iuard  service  is  property  which  was  not  acquired  from  funds  appropriated 
fcr  that  purpose,  and,  as  stated  above,  it  is  the  view  of  this  office  that  there  is 
no  authority  in  existing  legislation  for  so  issuing  such  property  in  the  absenco 
of  National  Guard  appropriations  adequate  for  the  acquirement  of  such 
property. 

CITIL  AUTHORITIES:  Surrender  of  Members  of  Military  Establishment; 
Nature  of  Civil  Offense. 

The  inspector  of  the  Department  of  Labor  requested  the  surrender  of  a 
soldier  for  the  purpose  of  deporting  him  to  Italy.  The  request  was  accom- 
panied by  a  statement  that  the  man  was  an  alien  and  that  in  Italy,  previous 
to  his  arrival  in  New  York  and  enlistment  in  the  Army,  he  had  been  convicted 
of  a  "  crime  or  misdemeanor  involving  moral  turpitude."  In  the  absence  of 
a  showing  as  to  the  character  of  the  offense  and  the  nature  of  the  evidence 
relied  on  to  prove  the  conviction,  the  request  should  be  declined.  According 
to  the  announced  policy  of  the  War  Department,  the  civil  authorities  must 
show  that  the  oifense  is  a  most  serious  one,  such  as  a  common-law  felony. 

014.13. 

War  Department,  J.  A.  G.  O.,  December  31,  1918.— To  The  Adjutant  General. 

1.  The  views  of  this  office  are  desired  with  reference  to  what  action  should 
be  taken  on  the  reciuest  of  the  inspector  of  the  Department  of  Labor  to  permit 
the  service  of  a  warrant  of  arrest  on  R.,  a  member  of  the  Military  Establish- 
ment, and  give  him  a  hearing  in  deportation  proceedings.  In  his  letter  of 
December  12,  1918,  the  inspector  states  that  this  man  is  an  alien  and  at  the 
time  of  his  arrival  in  New  York  from  Italy,  in  February,  1914,  had  been  con- 
victed of  a  crime  or  misdemeanor  involving  moral  turpitude,  and  is  therefore 
a  proper  subject  for  deportation  proceedings  at  this  time.  The  nature  of  the 
offense  is  not  stated,  nor  is  there  any  summary  of  the  evidence  submitted, 
which  the  Inspector  relies  upon  to  show  that  the  man  had  been  convicted  of 
any  offense. 

2.  The  announced  policy  of  the  War  Department  is  to  decline.  In  time  of 
war,  to  turn  over  to  the  civil  authorities  one  who  is  subject  to  military  juris- 
diction and  charged  with  a  civil  offense,  except  where  the  offense  charged  is  a 
most  serious  one,  such  as  a  common-law  felony.  It  is  not  shown  that  this 
man  has  been  convicted  of  a  crime  which  would  serve  to  disqualify  him  for 
association  with  upright  and  honorable  men.  He  is  now  a  member  of  the 
United  States  Army  in  time  of  war,  and  In  the  absence  of  a  showing  of  the 
character  of  the  offense  committed  by  him  and  of  the  nature  of  the  evidence 
relied  upon  to  show  that  he  had  been  convicted  of  the  offense,  he  should  not 
be  turned  over  to  the  United  States  Immigration  Service.  The  inspector  may, 
liowever,  properly  be  advised  of  the  place  and  date  of  his  discharge,  in  order 
tliat  he  may,  if  so  desired,  take  steps  to  apprehend  him. 


CLAIMS:  Labor  and  Material  Men;  Right  to  Information  from  War  De- 
partment. 

A  supply  company  furnished  a  contractor  with  materials  which  went  Into 
the  construction  of  buildings  at  a  fort.    The  contractor  failed  to  pay  the  supply 
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company,  and  the  latter  requested  the  War  Department  to  furnish  the  name  of 
the  surety  on  the  contractor's  bond,  the  dates  of  completion  and  final  settlement 
of  the  contract,  and  information  concerning  any  action  taken  or  contemplated 
by  the  United  States  against  the  surety.  The  information  requested  should  be 
furnished.  The  act  of  August  13,  1894  (28  Stat.  278),  as  amended  by  the  act 
of  February  24,  1905  (33  Stat,  811,  812),  provides  that  labor  and  material  men 
shall  be  furnished  certified  copies  of  the* contract  and  bond  for  the  purposes  of 
enforcing  their  claims. 

160. 

War  Department,  J.  A.  G.  0.,  December  31, 1918.— To  Tlie  Adjutant  General. 

1.  The  Secretary  of  War  has  referred  to  this  office  the  attached  letter  from 
Welssberger  &  Leichter,  lawyers  of  New  York  City,  who  write  In  behalf  of 
their  client,  the  Harlem  Supply  Co.  of  New  York,  with  reference  to  obtaining 
information  in  regard  to  the  status  of  a  contract  of  the  Rangley  Construction 
Co.  for  the  erection  of  certain  buildings  at  Fort  Jay,  N.  Y.,  the  Harlem  Supply 
Co.,  it  is  stated,  having  furnished  material  to  the  contractor  which  went  into  the 
construction  of  the  buildings  and  for  which  there  remains  the  sum  of  $4,115  dud 
and  unpaid.  The  writer  desires  to  be  advised  of  the  name  of  the  surety  com- 
pany on  the  bond  of  the  contractor,  the  date  of  completion  and  of  the  final  ac- 
ceptance, final  settlement,  of  the  contract;  also  whether  any  action  hag  been 
or  will  be  brought  by  the  United  States  on  the  bond.  This  information  is  desired 
in.  order  that  the  creditor,  the  Harlem  Supply  Co.,  may  protect  its  rights  under 
the  act  of  August  13, 1894  (28  Stat.  278),  as  amended  by  the  act  of  February  24, 
1905  (33  Stat.  811,  812),  which  gives  to  labor  and  material  men  the  right  to 
intervene  In  any  action  brought  by  the  United  States  against  a  contractor  and 
his  surety  for  the  collection  of  claims  for  labor  and  material  furnished  and 
*•  used  in  the  construction  or  repair  of  any  public  building  or  public  work,  and 
payment  for  which  has  not  been  made."  The  act  further  provides  that  If  no 
suit  should  be  brought  by  the  United  States  within  six  months  from  the  comple- 
tion and  final  settlement  of  the  contract  then  the  labor  and  material  men  having 
claims  shall,  upon  application  to  the  Department  under  the  direction  of  which 
the  work  was  prosecuted,  be  furnishe<l  with  a  certified  copy  of  the  contract  and 
bond  upon  which  they  may  bring  suit  in  the  name  of  the  United  States." 

2.  This  ofllce  sees  no  objection  to  furnishing  the  information  requested  by 
Messrs.  Welssberger  and  Leichter.  Indeed,  they  are  entitled  under  the  statutes 
mentioned  to  such  information,  and  it  is  recommended  that  their  letter  with 
this  indorsment  be  transmitted  to  the  proper  ofiice  with  a  view  to  having  tho 
ck'sired  information  furnished. 


DESEBTION:  Laws  of  Citizenship. 

An  officer  dismissed  under  a  sentence  of  general  court-martial  does  not  lose 
his  citizenship  rights  unless  tile  sentence  was  imposed  for  desertion.  Loss  of 
citizenship  is  not  incurred  by  a  dishonorable  discharge  or  other  military  pun- 
ishment, except  in  cases  of  conviction  for  desertion  in  time  of  war  under  Revised 
Statute.s,  sections  1996  and  1998,  as  amended  by  act  of  August  22,  1912  (37 
Stat.  356) ,  or  for  desertion  in  time  of  peace  prior  to  August  22, 1912. 

014.33.  December  31, 1918. 

PATENTS:  Payment  of  Fees  for  Secnring  Patents  Abroad. 

The  Ordnance  Department  may  secure  patents  abroad  on  Inventions  made  by 
its  officers  and  employees,  which  the  Government  has  a  license  to  use.  The 
fees  for  obtaining  such  patents  may  be  paid  from  the  emergency  appropriation 
(40  Stat.  634,  635),  expendable  by  the  President  for  any  purpose  which  he  may 
regard  as  having  to  do  with  the  national  defense.  Where  the  Government  Is 
not  entitled  to  the  full  use  of  the  invention,  a  license  for  such  use  may  be  ob- 
tained by  contract  in  consideration  of  the  payment  of  the  expenses  obtaining 
l>a  tents  abroad. 

072. 

War  Department,  .7.  A.  G.  O.,  December  31,  1918. — To  the  Chief  of  Ordnance. 

1.  Tho  question  is  as  to  whether  there  is  any  legal  reason  why  fees  should  not 

bo  paid  for  securing  patents  abroad  on  inventions  with  res:)cct  to  which  the 
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Government  has  a  licease  to  the  free  use  of  the  same,  and  as  to  the  appropria* 
tion  which  should  be  charged  for  such  fees. 

2.  It  is  stated  by  the  Ordnance  Office  tbat  it  has  been  the  practice  of  tlie 
Ordnance  Department  to  ^e  applications  for  pat^its  for  inventions  made  by 
its  officers  and  employees,  in  the  United  States  Patent  Office,  under  the  act  of 
March  3,  1883  (22  Stat.  603,  625),  which  provides  for  the  granting  of  patents 
to  officers  and  employees  of  the  Government  without  fee,  subject  to  the  right 
of  the  Government  to  use  the  invention  free  from  royalty ;  that  no  corresppnd- 
ing  provisions  exist  in  Great  Britain,  France,  and  Italy,  so  far  as  advised,  and 
that  unless  patents  are  obtained  abroad  tliird  persons  may  obtain  such  patents 
on  the  Inventions,  resulting  in  claims  against  the  United  States  based  upon  its 
manufacture  and  use  of  the  patented  article. 

3.  This  office  knows  of  no  express  authority  of  lav/  for  the  payment  by  the 
United  States  of  patent  fees  for  securing  patents  abroad  on  inve9iti<ms  whidi 
the  Government  lias  a  license  to  use.  Such  fees  are  not,  therefore,  payable  from 
any  Army  appropriation  or  any  other  ^)ecific  appropriation  under  the  control  of 
the  War  Department.  The  emergency  appropriation  (40  Stat.  634, 635) ,  expend- 
able  in  the  discretion  of  the  President,  for  any  purpose  whicb  he  may  regard  as 
having  to  do  with  tlie  national  defense,  could,  no  doubt,  be  used  for  the  purpose 
in  view.  This  appropriation  is  expendable  in  the  discretion  of  the  President, 
and  is  available  for  any  purpose  which  the  President  may  decide  to  be  connected 
with  the  national  defense,  and  its  expenditure  is  not  limited  by  the  restrictions 
which  are  applicable  to  the  expenditure  of  other  appropriations.  I  am  clearly 
of  the  opinion,  therefore,  that  it  may  be  used  for  tlie  purpose  in  view. 

4.  Where  the  invention  which  it  is  proposed  to  patent  abroad  was  not  made 
under  circumstances  which  give  the  Crovemment  a  right  to  the  free  use  of  the 
same,  another  course  would  be  to  procure  a  license  for  the  use  of  the  same  for 
a  consideration,  which  would  cover  the  expense  of  obtaining  patents  abroad, 
and  the  payment  of  the  consideration  to  be  conditioned  upon  the  filing  of  applica- 
tions or  securing  patents  abroad,  as  may  be  deemed  necessary  to  protect  tlio 
Government  in  tlie  exercise  of  the  license  given.  The  consideration  for  such 
license  could  be  paid  as  a  paii:  of  the  expense  of  manufacturing  the  particular 
supplies  covered  by  the  invention. 


PUBLIC  PROPEBTY:  Buildings  at  Army  Post  Constracted  with  Private 
Funds;  Soldier  Labor. 

Mess  shelters  wore  erected  at  Fort  Terry,  N.  Y.,  funds  being  supplied  by  the 
Junior  division  of  the  Military  Training  Camps  Association,  labor  being  sup- 
plied by  soldiers,  and  all  duly  authorized  by  direction  of  the  department  com- 
mander. Soldier  labor  can  not  legally  be  used  in  the  construction  of  private 
buildings.  This  rule  may  be  assumed  to  have  been  in  the  contemplation  of  all 
the  parties  to  the  construction  of  the  shelters  at  Ihe  time  they  were  put  up  aiul 
is  conclusive  against  tlie  said  association  on  the  point  of  present  title  thereto. 
Title  io  the  buildings  in  question  is  in  the  Government. 

601.1. 

War  Department,  J.  A.  G.  O.,  December  31,  1918.— To  The  Adjutant  General. 

1.  The  principal  question  raised  in  these  papers  is  whether  five  mess  shelter-s 
erected  at  Fort  Terry,  N.  Y.,  from  funds  supplied  by  the  Junior  Division  of 
the  Military  Training  Gamps  Association  are  the  property  of  the  said  assocla- 
rion  or  of  the  Government.  Subsidlai-y  thereto  Is  the  question  as  to  whether 
llie  War  Department,  which  is  now  using  these  buildings,  is  authorized  to 
nssume  and  pay  the  fire  hazard  thereupon  in  consideration  of  being  alloweil 
tlieir  US3  by  the  said  association.  This  latter  question  assumes,  of  course,  that 
tlie  buildings  are  the  property  of  the  association  and  no  reply  tiiereto  will  be 
necessary  if  it  be  found  that  the  ownership  of  said  buildings  Is  in  the 
Government. 

2.  It  appears  from  tlie  papers  that  the  erection  of  these  buildings  was  au- 
thorized by  the  department  commander  from  funds  to  be  supplied  by  tho 
association,  but  tliat  the  work  of  construction  was  done  by  soldier  labor  and 
that  the  funds  were  furnished  with  that  understanding.  In  view  of  these 
facts,  namely,  that  all  the  labor  used  in  the  work  of  construction  was  soldier 
labor  and  that  it  was  with  this  understanding  Uiat  the  funds  were  furnished,  the 
usual  presumption  that,  unless  it  be  shown  to  the  contrary,  the  buildings 
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erected  by  private  parties  pr  associations  under  license  on  military  reservations 
remain  the  property  of  tlie  licensee  is,  in  the  case  "under  consideration,  over- 
come, as  soldier  labor  can  not  legally  be  used  in  the  contruction  of  privat<^ 
buildings.  The  money  supplied  for  purchasing  the  material  must  be  held, 
therefore,  to  have  been  devoted  by  the  association  to  the  public  use  and  the 
Iniildings  to  be  the  property  of  the  Government. 

3.  It  may  be  added  that  the  above  was  in  effect  the  view  taken  also  in  a 
rejwrt  of  a  board  of  officers  of  December  2,  1918,  accompanying  these  papers, 
appointed  for  the  purpose  of  investigating  the  status  of  these  buildings;  and 
besides,  that  many  improvements,  alterations,  and  repairs  wholly  at  Govern- 
ment expense  have  been  made  thereto  since  they  were  erected  with  the  under- 
standing on  the  part  of  the  Government's  officers  that  they  were  public  property. 


WAR  RISK  INSURANCE:  Compensation;  Estoppel. 

The  fact  that  notation,  **  Officer,  soldier,  did  not  desire  to  execute  Form  520, 
War  Rislc  Insurance,"  is  written  or  stamped  in  Adjutant  General's  Office,  Form 
895-1,  or  Adjutant  General's  Office,  Form  135-3,  as  required  by  paragraph  2, 
Circular  82,  War  I^epartment,  1918,  does  not  estop  the  officer  or  soldier  from 
claiming  compensation  under  Article  III  of  the  war-risk  insurance  act.  (40 
ytat  398.  405.) 

004.014.  December  31,  1918. 


INDEX. 


ABBREVIATIONS.     See  Tahle  of,  ante,  IV. 
ABSENCE  WITHOUT  LEAVE : 

Accidental  death  of  soldier  while  on,  not  in  line  of  duty,  063. 

Appropriation  available  for  burial  of  soldiers  dying  while  on,  1082. 

Charge  of  desertion  not  being  sustained,  accused  may  be  tried  for,  181. 

Competency  of  muster  rolls  to  establish,  272. 

Competency  of  oral  report  of  noncommissioned  officer  to  establish,  272, 

Cost  of  transportation  of  soldier  under  guard  to  new  station  after,  060. 

Desertion  Indicated.     See  Desertion. 

Ettect  on  allotments,  520,  5S4,  708,  1014. 

Expense  of  armed  guard  sent  to  apprehend  soldier  on,  171. 
,  Fiuilings  of  desertion   by   Adjutant  General   valid   though   contrary   to   records   of 
soldier's  organization,  1005. 

Military  honors  denied  soldier  who  dies  while  on,  901. 

Morning  report  as  evidence  of,  1077. 

Payment  of  war  risk  Insurance  not  affected  when  death  occurs  while  on,  1052. 

Reimbursement  allowable  to  constable  for  expense  of  returning  soldier,  1008. 

Time  lost  need  not  be  made  good  after  completion  of  sentence  of  confinement,  1101. 
ACCOUNTANTS  : 

Salaries  of  public  accountants  payable  by  Q.  M.  C,  712. 
ACCOUNTS : 

Inspection  by  field  clerks  of  disbursing  officers',  680. 
ACCUSED : 

Chollenge  of  members  of  court  by,  8^3. 

Conditions  Justifying  release  without  trial,  126. 

Idcntiflcatlon  number  of,  to  appear  on  charge  sbeet  and  record,  386. 

Immediate  release  after  acquittal,  415,  681. 

Presence  before  board  of  inquiry  not  necessary  if  written  report  submitted,  1062, 

Restoration  to  duty  upon  acquittal,  415,  681. 

Right  to  inspect  confidential  reports  in  hands  of  trial  Judge  advocate,  518. 

Rights  not  prejudiced  by  failure  to  explain  effect  of  plea  of  guilty,  88. 

Sentence  not  invalidated  by  Incorrect  statement  of  court,  46. 

Warning  of  right  to  testify  should  appear  affirmatively  in  records,  874, 
ACCUSER : 

Officer  who  signed  charges  is,  180. 
ACKNOWLEDGMENTS : 

Members  of  State  guard  drafted  into  B^ederal  service  may  not  take,  by  authority  of 
State  law,  821. 

Certificate  of  authenticity  of  officer's  signature  to,  540. 
ACQUITTAL : 

Release  of  accused  after,  415,  681. 

Restoration  to  duty  by  commanding  officer  upon,  415,  681, 
ACTIVE  DUTY.     Sec  Duty. 

ACTS  OB^  CONGRESS.     See  Tahle  of  citaiiona,  ante,  VI. 
ADJUTANT  GENERAL : 

Circulars.     See  Table  of  citations,  ante,  XXVI. 

Findings  valid  though  contrary  to  records  of  soldier's  organization,  1005. 

Letters.     Sec  Tahle  of  citations,  ante,  XXVI. 

Memoranda.     See  Tahle  of  citations^  ante,  XXVI. 

Officer's  appointment  can  not  be  withdrawn  by,  1012. 
ADJUTANTS : 

District  authorised  to  administer  oaths,  07. 

Personnel  adjutant  of  unit  may  not  administer  oaths,  727. 

Regiment  or  iMttalion  adjutants  have  notarial  power  in  foreign  places,  56. 
ADMINISTRATIVE  OFFICERS: 

May  find  officer  responsible  for  property  though  court-martial  fails,  474. 
ADMIRALTY.     S(>e  Cargoes;  Charters;  General  average;  Negligence;  Salvage;  Ships  and 
shipping, 
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ADVERTISING : 

Paid  from  proceeds  of  sale  of  Goyernment  property,  1077. 
AERIAL  OBSERVERS  : 

Detail  of  graduates  in  the  Signal  Corps,  261. 

Observation  of  aviation  instruction  in  Europe,  1097. 
AEROPLANES.     See  Aircraft, 
AFFIDAVITS  : 

Disinterestedness,  444. 

False  affidavit  of  eligibility  for  Government  position  a  criminal  offense,  1040. 

Form  used  to  establish  appointment  of  legAl  tepreecntfttlv^,  400. 
AGENCY : 

Authority  of  civilian  employee. to  contract'for  Qovt.,  S22. 
AGENTS : 

Congressman  can  not- act  for : United -States  witbconMoatton  If'iaterested,  493. 

Final  settlement  of  soldier  discharged  for  ncdital  deA«teney  reoelTsd  by,  897. 

Government  employees  not  prohibited  from  CnrtiMrlng  patent  .applicatioBs,  .1054. 

Officers  may  be  appointed  to  represent  Qovcrnmatt  on  board  of  directors  of  corpora- 
tion under  contract,  412. 

Officers  of  the  Army  or  Navy  not  pr^lbitod  from  farthering  claims  against   the 
Government,  1054. 
AGRICULTDRE : 

Requisitioning  nitrate  of  soda  for,  449. 
AIR  SERVICE.     Sec  Siffnal  Gmita. 
AIRCRAFT : 

Collision  entitles  owner  of  aiit<Hnobile  to  reooyer  daiasgeB,.848. 

Damage  to  private  property  caused  by  Aimyaizplase,  866. 

Death  of  child  from.airptane  acddent.aot  a  Government :li«Mlity,  1002. 

Incidental  expenses  of  officers  required  to  malce  flights,  495. 
AIRCRAFT  PRODUCTION: 

Powers  of  director,   551. 
AIRCRAFT   PRODUCTION,   BUREAU   OF  : 

Delegation  of  power  to  sell  supplies,  537. 

Expenses  of  employees  on  special  duty  away  from  post,  603. 
ALCOHOLIC  LIQUORS.     Sec  Intoxiccmts. 
ALIEN  PROPERTY   CUSTODIAN: 

Estates  of  deceased  interned  alien  enemies,  723. 
ALIENS : 

Alsatian  not  permitted  to  enlist  in  United  ^States  Army,  402. 

Austrian -subject  to  milUar>'  law  after  failure  to  claim  exemption,.  21. 

Austrian  whose  declaration  of  intention  was  obsolete  subject  to  draft,  49. 

Citizens  of  allied  countries  eligible  for  enlistment,  817. 

Citizenship.     Sec  Citieenahip, 

Commission  in  National  Army  not  invalidated,  663. 

Commission  in  Officers'  Reserve  Corps  not  allowed,  ^0,  845. 

Declarants  not  permitted  to  enlist  in  Navy,  871. 

Draft  obligation  of  British  subject,  683. 

CNEMY 

Austrians  and  Hungarians  not  permitted  on  Government  piers,  225. 

Beneficiaries  of  soldier  under  war  risk  insurance  act,  993. 

Decision  of  local  draft  board  final  as  to  alienage,  74. 

Deportation  of  aliens  carrying  information  for  the  enemy,  522. 

Discharge  for  good  of  service  although  exemption  was  waived,  718. 

Erroneous  induction  does  not  authorize  release  from  military  prioon,  1030. 

Estates  of  deceased  interned  alien  enemies,  723. 

German  citizens  not  permitted  to  enlist  in  U.  S.  Army,  602. 

German  civilian  prisoner. not  entitled  to  officers*  pay,  642. 

Induction  not  error  of  local  draft  board,  776. 

Interned,  suspected  of  bomb  making  triable  by  court-martial,  174. 

Naturalization  rests  with  Bureau  of  Naturalization,  881. 

Naturalization  while  in  Army,  724. 

Nondeclarant  guilty  of  absence  without  leave  may  be .  dischai^ged  as,  83S. 

Pay  of  interned  Gornkan  reserve  officer,  840. 

Reentry  into  service  after  discharge  only  by  voluntary  enlistment,  1081. 

Right  to  require  work  of  interned,  373. 

Transfer  of  interned  German  reserve  officers  to  officers'  camps,  681,  840. 
Interned  civilian  aliens  not  prisoners  of  war,  522. 
Japanese  may  be  given  oath  of  enlistment,  1068. 
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ALIENS— Continued. 

Japanese  soldier  in  U.  S.  Army  not  eligible  to  citizenship,  6fi4,  1068. 

Liability  to  inUttary  service,  345. 

Membecs  of  iiomc  guards  right  to  Jiatuializatl»n,  514. 

Mexican  declarant  who  returned  home  after  enlisting  droiiiped  as  deserter,  B75. 

NATURAUZATIOX — 

Completion  of  naturalization  hy  «nlistad  jiliens,  68. 

Homo,  guard  service  does  not  facilitate,  514. 

Japanese  soldier  can  not  become  citizen  of  United  States,  084,  1068. 

Members  of  S.  A.  T.  C.  may  be  natumlized,  677. 

Persian  Government  not  controlled  by  Uxuted  States  in  regard  to  property  of 

naturalized   Persian,  006. 
Petition  after  loss  of  German  citizenship  Allowed,  Oil. 
Procedure  when  in  service  of  United  States,  881. 
War  Department  has  no  juFisdictlon  over,  1017. 

Neutral  alien  may  continue  insurance  after  discharge,  901,  1016. 

Refusal  to  sign  papers  subjects  nondeclar&nts  to  court-martial,  668. 

Spaniard's  discharge  for  physical  reasons  not  altered  because  of  nationality,  824. 

Surrender  of  soldier  to  civil  authorities  onJy  ior  serious  offense,  1112. 

Surrender  to  immigration  authorities  for  deportation,  275. 

Volunteer  wiio  fails  to  rejoin  command  after  escape  from  enemy  is  deserter,  701. 

Withdrawal  of  declaration  no  relief  from  liability  for  crimes  during  service,  aSO. 
ALIMONY  : 

Allotment  of  officer's  pay  in  settloment  of,  286. 
ALLIES  : 

American  soldiers  in  Allies'  armies  not  included  in  civil  relief  act,  704. 

Pay  of  foreign  officers  on  duty  as  instructors  in  United  States,  582. 
ALLOTMENT  OF  PAY.     Sec  Pay  atvd  allowatices. 

Al-LOWANCES.     See  Pay;  Pay  and  Alloicanccs ;  Quarlcra;  Rations;  SuJjaiatence* 
ALSATIANS  : 

Not  permitted  to  enlist,  602. 
AMERICAN  EXPEDITIONARY  FORCES: 

Chaplains  with,  right  to  perform  marriage  ceremonies,  391. 

Commanding  general  can  not  make  appointments  from  civil  life,  884. 

Disposition  of  private  mounts  when  officer  is  ordered  to  France,  250. 

Member  permitted  to  give  deposition  for  use  in  suit  to  which  he  is  party,  842. 

Members  not  recalled  to  appear  as  witnesses,  772,  842. 

Temporary  promotions  from  one  organization  to  another  by  commanding  general,  Sf.l. 
AMERICAN  MEDICAL  ASSOCIATION  : 

Mileage  of  officers  attending,  372. 
AMERICAN  RED  CROSS.     See  Red  Cross,  American  National. 
AMUSEMENTS : 

Gymnasium  and  dance  hall  flttcd  up  by  detachment  of  Engineers  may  he  rented,  107. 

Liability  of  post  exchanges  to  tax,  S71. 

Moving-picture  machine  owned  by  detachment  of  Engineers  may  he  rented,  107. 
ANIMALS  : 

Discharged  soldiers  may  purchase  unused  Government  horses  and  mules,  1063. 

Inspection  of  Army  live  stoclc,  717. 

Transfer  of  horses  from  one  bureau  to  another,  210. 
ANTEDATING  : 

Appointments  of  noncommissioned  officers  can  not  be  antedated,  1041. 

Discharge  certificates,  482. 

Enlistment,  441. 

Naturalization  to  legalise  appointment  in  Dental  Reserve  Corps,  635. 

Officers'  commissions,  443. 
.\PP0INTMENT.  See  OfUccra. 
APPROPRIATIONS  : 

AIR    SEBVICE 

Special  clothing  for  aviators,  671. 

ABIIY — 

Available  for  expenses  of  military  escorts  for  funerals  vOf  enlisted  men,  IDO. 
Expenditures  at  military  posts,  necessity  of  approval  of  Secretary  of  Wnr,  lOD. 
Pay  of  expert  civilian  employee,  607. 
Pay  of  National  Guard,  556. 

Rental  of  buildings  for  War  Department  and  supply  branches  of  Army.  065. 
Telephone  expense  of  Railroad  Administration  officer  not  payable  froiBt  974. 
Available  for  purchase  of  land  for  proving  ground,  302. 
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APPROPRI  ATI  ONS— Continued. 

AVIATION  SECTION  (Signal  Corps)-— 

Ordnance  stores  specifically  covered  by  appropriation  treated  as  porcbaaes,  216. 
Traveling  expenses  of  enlisted  men  transferred  for  Instruction  payable  out  of,  20. 

BARBACKS  AND  QDAHTUS — 

Repairs  to  armories  occupied  by  National  Guard  In  Federal  service,  504. 

CIVILIAN  EMPLOYIIS,  DISHIICT  OF  COLUMBIA — 

Not  available  for  salary  of  art  editor  of  Ordnance  magasine,  888. 

CIVILIAN   MILITARY    TRAINING 

Burial  expenses  of  student  dying  at  training  camp,  612. 

Traveling  expenses  of  ground  school  graduates  transferred  for  Instruction,  20. 

CLOTHING,   CAMP   AND  GARRISON    ■QUIPAGB— 

Civilian  clothing  for  United  States  Guards  on  detective  duty  chargeable  to,  955. 

CONSOUDAnON    OF  BXSCUnVB  BUBBAUS,   BTC. 

Pay  of  Ordnance  Department  employees  tranaf erred  to  Purclukse,  Storage,  and 
Traillc  Division,  1100. 

CONBTROCTIOlff   AND  BBPAIB  OF  HOSPITALS — 

Available  for  quarantine  hospitals,  455. 

Construction  of  veterinary  hospitals,  618. 

Not  available  for  improvements  to  hospital  grounds,  887. 

Not  available  for  permanent  hospital  bulldlng»  costing  over  $20,000,  1018. 

CONTINGBNCIBS  OF  THB  ARMY — 

Allotments  made  to  Coast  Artillery  District  Headquarters,  595. 

Allotments  not  made   to   camps  and  cantonments  vrhere  there  is  .no  tactical 

division  or  brigade,  595. 
Available  for  funeral  wreath  for  foreign  officer  dying  in  United  States,  863. 
Available  for  purchase  of  books  for  the  office  of  Judge  Advocate  General,  904. 
Available  for  reimbursement  of  rejected  registrant's  travel  expenses,  683. 
Disposition  of  insane  civilian  employees,  460. 
Expense  of  arrest  and  return  of  soldier  absent  without  leave,  226. 
Not  available  for  purcbaso  of  books  for  departmental  headquarters,  904. 
Reimbursement  of  civli  officer  delivering  delinquent  to  local  board,  800. 

COimT-MARTIAL  EXPENSES — 

Compensation  of  expert  witnesses,  682. 

DAMAGE  TO  AND  LOSS   OF  PRIVATE  PROPERTY 

Automobile  damaged  by  Army  truck,  637. 

Available  for  loss  of  cows  resulting  from  troops*  negligence,  984. 

By  Army  airplane,  356,  848. 

Claims  resulting  from  occupation  of  land  by  Army  without  formal  lease,  77,  830. 

Destroying  building  as  sanitary  measure,  454. 

Injuries  to  steamship  by  Army  Transport  Service  tug,  269. 

Reimbursement  for  loss  in  military  service,  277. 

DISPOSITION  OF  REMAINS  OF  SOLDIERS,  BTC. — 

Burial  of  civilian  dying  at  officers'  training  camp  not  authorized  by,  213. 
Burial  expenses  of  drafted  men,  435. 

Burial  expenses  of  soldier  dying  while  absent  without  leave,  1032. 
•    Burial  expenses  of  soldier  whose  discharge  was  ordered  while  in  hospital,  270. 
Burial  expenses  of  student  dying  at  training  camp,  612. 
Cemetery  site  can  not  be  purchased,  1039. 
Expenses  of  attendant  accompanying  remains  of  deceased  soldier,  326. 

FIELD    SERVICE — 

Ordnance  Department  employees  transferred  to  Washington  District  Office,  064. 

INLAND  AND   PORT  STORAGE 

Installatign  of  equipment  to  provide  electric  power  for  port  terminal,  615. 

MEDICAL    AND    HOSPITAL    DEPARTMENT — 

Expenditure  for  prevention  of  epidemic  Justified,  112. 
Medical  care  of  registrant  prior  to  induction  not  payable  from,  405,  408. 
Services  rendered  civilian  Injured  by  military  police  not  payable  from,  770. 
Unavailable  for  artificial  limbs,  168. 

MILITARY   POST  EXCHANGE 

Long    distance    calls    by    Commission    on    Training    Camp    Activities    payable 
from,  258. 

NATIONAL    DEFENSE 

Available  for  travel  expenses  connected  with  acquiring  railroad  property   tor 
Government.  884. 

ORDNAKCB 

Power  plant  acquired  by  Secretary  of  War  from,  541. 
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APPROPBIATIONS— Continued. 

PANAMA    CANAL — 

Censorsbip  in  Canal  Zone  payable  from,  887. 

PERSONS    KILLBD  ON   IIBXICAN   BORDIR — 

Not  available  for  personal  injuries  not  fatal  or  for  lom  of  property,  863. 

PUOCUBBMBKT  OF  OBDNANCB   8UPPUB8  BY   MANCFACTUBB — 

Erection  of  scbool  buildings  at  munitions  plant,  668. 

QUABTBBMA8TBR   COBPfl 

Available  for  expense  of  constable  returning  soldier  absent  wltbout  leave,  lOOS, 
Available  for  transportation  of  ciyilian  prisoners,  714. 
ATSflable  for  traveling  expenses  of  munitions  expert,  6&i. 

QDARTBRIIASTBB    CORPS,    INCIUENTAL    BXPENBBS 

Civilian's  reward  for  arrest  of  deserter,  631. 

Issue  of  civilian  clothing  to  soldier  discharged  other  than  honorably,  283. 

No  reward  for  Escaped  garrison  prisoner  not  charged  with  desertion,  98. 

QUARTERMASTER   COBPS;  REGULAR    SUPPLIBfl 

Heat  and  light  for  building  of  Knights  of  Columbus  at  camps,  820. 

QrARTEBMABTER    CORPS,   SUPPLIES,    SERVICES    AND   TRANSPORTATION 

Civil  service  clerks  on  duty  at  camps  granted  commutation  of  rations,  21&. 

ROADS,  WALKS,  WHARVES^  AND  DRAINAGE 

Available  for  improvement  of  hospital  grounds,  887. 

SHOOTING  GALLERIES  AND  RANGES — 

Compensation  for  land  taken  for  practice  range,  801. 

SIGNAL  COBPS — 

Expense  of  establishing  printing  plant  by  Signal  Corps  not  payable  from,  804. 
tSignal  office  employees  whose  duties  are  mainly  in  fleld,  292. 

STORAGE  AND  SHIPPING  FACILITIES 

Expert  employed  to  coordinate  clerical  work  can  not  be  paid  from,  1038. 

SUNDRY  CIVIL  EXPENSES 

Burial  of  soldier  dying  during  suspended  sentence  of  dishonorable  discharge,  111, 
Pees  to  obtain  patents  abroad  on  inventions  for  Goyernment  use,  1118. 
tf:legraph  and  telephone  systems — 

Signal  Corps  should  provide  telephone  service  at  munition  plants,  507. 
Telephone  service  not  available  for  voluntary  patriotic  association,  940. 
ARMISTICE  WITH  GERMANY : 
War  not  terminated  by,  1034. 
ARMORIES : 

Occupied  by  National  Guard  in  Fe<1cral  Service,  repairs  to,  &04. 
ARMS: 

Bonds  to  cover  arms  Issued  to  home  guards,  280. 

Exportation  into  Mexico  can  not  be  prevented  by  employment  of  Army,  1066. 
Issue  to  police  temporarily  organised  in  absence  of  National  Guard,  04. 
Rifles  may  be  issued  by  War  Department  to  Navy,  217. 
Seizure  of  rifle  from  person  not  member  of  rifle  club  unauthorised,  802, 
ARMY: 

See  also  Specific  title. 

ORGANIZATION-— 

Bands  Included  in  recruit  training  units,  810. 
Composition  and  organisation,  16,  810. 
Dental  Corps,  basis  of  computing  number  of  offices,  888. 
Personnel  of  components  iBterchangeable,  620. 
Temporary  Increase,  237. 

REGULAR — 

Three  dUferent  strengths,  287. 
Total  strength  of,  237,  888. 

STATION 

Educational  institution  where  unit  of  S.  A.  T.  C.  is  located  constitutes,  916. 
ARMY  FIELD  CLERKS.     See  Field  clerks. 
ARMY  MINE  PLANTER  SERVICE : 

Chief  engineer  receives  longevity  pay  for  service  prior  to  July  9,  1918,  1068. 

Civilian  employees  in  time  of  war  subject  to  military  law,  417. 

Enlisted  man  discharged  by  accepting  warrant  officer  appointment,  1084. 
ARMY  NURSE  CORPS : 

Commutation  of  rations  allowed  when  stationed  at  base  hospitals,  86b 

War  risk  insurance  not  available  for,  099. 
ARMY  REGULATIONS.     See  Table  of  citaiioM,  ante, 
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ARMY  TRANSPORT  SERVICB : 

Claim  for  Injuries  to  steamship  by  tug  of,  269. 

Time  of  commencement  of  chartsr  hire  of  v«aael,  1004. 
ARREST. 

See  also  FnU^  Arrmt;  Bmoard, 

ClTillan  offenders  on  military  reterration  may  be  arrwted  by  chrll  authorities,  74S. 

Deserter  while  on  Mexican  soil  not  subject  to,  878,  878. 

Enlisted  man  not  entitled  to  pay  while  absent  under,  880. 

Failure  to  serre  copy  of  charges  after  an  arrest  does  not  iDTalidate  rearrest,  48. 

Period  during  which  soldier  awaiting  trial  may  be  h«ld  In,  128. 

Statu!  of  soldier  while  under  arrest  by  civil  aathoritiee,  947. 

Suspected  deserters,  right  of  civil  officers  to,  298. 
ARTICLES  OF  WAR.     See  TaWe  of  citations,  ante,  ZVI. 
ARTIFICIAL  UMBB : 

Commutation  in  cases  of  injuries  since  Oct.  8,  1917,  not  allowed  in  lien  of,  168. 

Surgeon  General  may  furnish  to  persons  In  active  serrice  for  temporary  use,  168. 
ASSAULT : 

Officer  may  not  punish  enlisted  man  by,  724. 
ASSESSMENT : 

Salmon  not  taxable  if  requisitioned  before,  288. 
ASSISTANTS.     See  Names  of  offices  concerned, 
ATHLETICS  : 

Fuuds  derived  from  games  at  camp  exempt  from  war-reTenne  tax,  73. 
ATTACHMENT : 

Funds  in  hands  of  dtsburslng  officer  not  subject  to,  406. 
ATTORNEY  GENERAL: 

OpiniouH.     See  Table  of  citations,  ante,  XXXIV. 
AUDITORS :  . 

Civilian  employed  as  field  auditor  subject  to  court-martlalv  888.  | 

AUSTRO-HUNGARIANS  : 

Exclusion  from  Government  pier  valid,  225. 
AUTHENTICATION  : 

Act  of  court,  on  a  record,  480. 

Certificate  of  authenticity  of  officer's  signature  to  acknowledgements,  540. 
AUTHORITIES.     See  Civil  autJionties;  Courts-maf-tial, 
AUTHORITY.     See  Command;  Officers;  Rank. 
AUTOMOBILES.     See  Motor  vehicles. 
AUXILIARY  AGENCIES: 

See  also  Military  Training  Camps  Association;  Bed  Cross,  American  National j  Tounff 
Mcn*s  Christian  Association;  Young  Women's  OhritUam  AssMHeMoM. 

Extension  of  pipe  lines  for  benefit  of,  461. 

Heat  and  light  furnished  to,  699. 

Sale  of  supplies  to,  498,  586. 
AVIATORS : 

Aerial  observers  detailed  in  Aviation  Section,  261. 

Death  in  performance  of  duty  within  military  Jurisdiction,  706L 

Flying  cadets  may  be  tried  by  summary  courts-martial,  889. 

Increased  pay  not  retroactive,  681. 

JUNIOR   MILITARY 

Rating  not  continued  after  resignation  and  later  coramissionlag  as  captain,  2G. 
Pay  increased  under  temporary  commissions  in  Air  Service^  1072. 
Pay  while  on  leave  or  siclc  furlough,  702. 
Special  clothing,  purchase  of,  671. 

Traveling  between  stations,  still  in  a  flying  status,  1051. 
Traveling  expenses  not  allowed  i>rior  to  Aug.  28, 1918,  998. 
BADGES : 

Cuban  occupation — 

Service  in  Cuba  with  Army  of  Occupation,  788. 
Mexican  punitivb  vxpaDiTiON — 

Civilian  in  Medical  Dept.  not  entitled  to  wear,  155. 

Field  clerks  with  expedition  entitled  to,  988. 

Forfeiture  by  marine  of  right  to  wear,  121. 

Officer  arriving  after  firing  bad  ceased,  691. 

Right  of  officers  and  enlisted  personnel  of  Army  Transport  to  wear«  160. 
Philippine  campaign — 

Awarded  to  Philippine  Scouts  who  fought  alongside  Phllippina  Conatahulary,  83. 

Paymaster's  clerk  not  entitled  to  wear,  525. 
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BADGES— Continued. 

Sharpbuootbb — 

Officer  qnalMled  while  trminlas  not  entitled  t%  after  recelvlnff  eoflunlMlon,  120. 
Officer  qualifying  at  training  camp  entitled  to,  484. 

Spanish  campaign — 

For  military  service  on  high  aeas,  788. 
BAGGAGE : 

Allowance  for  officers  on  duty  in  fleld,  462. 

Allowance  of  officer  in  National  Army  upon  change  of  vtatioa,  118. 

Allowance  to  officers  on  aetlTe  duty,  806.  664. 

Army  field  clerks  on  change  of  station,  877. 

Household  goods  of  National  Array  officer,  676. 

Household  goods  of  officer  permanently  trauHferred  during  emergency  shipped  free,  188. 

Household  goods,  nhlpment  when  officer  is  ordered  to  active  duty,  806. 

Mounts  not  included  In,  662. 

Officer  liable  for  excess,  986. 

Railroad  liable  for  hauliutr  on  failure  to  deliver  household  goods  as  directed,  862. 

Reimbursement  of  cost  of  transportation  on  change  of  station,  1021. 

Reserve  officers  ordered  to  first  duty  station,  664. 
BANDS  : 

Engineer  regiments  of  National  Army  components  entitled  to,  619. 

Included  in  recruit  training  units,  316. 

Organization  in  Signal  Corps  by  authority  of  President,  594. 

Pay  of  members,  when  tfansferred  to  another  organisation,  418, 
BARGES.    See  Ships  and  ahippinff. 
BENEFICIARIES : 

See  also  Insurance. 

Foster  parents  can  not  be  named  under  war  risk  insurance  as,  911« 
BEVERAGES.     See  Intoxicants, 
BIDS. 

See  also  Contracts. 

Deposit  of  Liberty  bonds  to  guarantee,  241. 

Disposition  of  certified  check  furnished  by  defaulting  bidder,  887* 
BILLIARD  TABLES  : 

Signal  Corps,  exempt  from  taxes,  629. 
BINDING.    Sec  Printing  and  binding, 
BOARD  OF  OFFICERS,  A.  W.  106 : 

Findings  as  to  damages  by  soldiers  considered  final,  160. 

Findings  not  invalidated  by  absence  of  accused  from  hearing,  106S. 

Investigation  of  damages  to  private  property  by  soldiers,  160,  266. 
BOARDS : 

DRAFT — 

Decision  as  to  alleged  alien  enemy  final,  74. 

False  statement  against,  did  not  subject  soldier  to  >Hnirt«-martia1,  961. 
Induction  of  alien  enemy  not  error  of  local,  776. 

Mistake  of  registrant  as  to  age  can  not  secure  exemption  after  Induction,  148. 
Procedure  when  alien  enemy  is  inducted  through  error  la  classlAcatlon,  776. 
Telephone  service  not  payable  by  Signal  Corps.  784. 
■rriciBNCT — 

AdmlRsibillty  of  testimony  taken  before  irregularly  eonvoned,  962. 

Authority,  powers  and  practice  of,  667. 

Authority  to  appoint,  600. 

Disposition  of  records.  628. 

Enlisted  men  may  act  as  reporters  for,  206. 

Erroneous  citation  of  authority  to  convene  did  not  invalidate  findings,  916. 

Form  of  order  for  convening.  669. 

Mileage  and  fees  for  civilian  witnesses,  710. 

Physical  disability  of  officer  may  be  considered  by,  161. 

Proceedings  to  determine  fitness  of  provisional  officers  in  Regular  Army,  623. 

Qualifications  for  reserve  officer  may  not  be  considered  by,  1108. 

Report  of  findings  should  be  forwarded  to  President,  26. 

Reserve  officer  can  not  be  ordered  on  inactive  status  by  camp,  1108. 

Reserve  officers  may  be  ordered  before,  974. 

Sco];>e  of  power  and  duty,  628. 

BfBDICAL — 

Convening  of  new  board  to  determine  necessity  of  surgical  treatment,  3601 
Examination  by  each  mamber  necessarr,  921. 
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BOARDS— CoDtlnaed. 

MEDICAL — continued. 

Expense  of  registrants  In  hospital  under  observation  of,  4<MI. 
Findings  must  be  unanimous  to  require  operation,  119. 
BOATS.     See  Shipi  and  Mhipping. 
BONDS : 

See  alRO  Liberty  bonds. 

revering  issue  of  arms  and  ammunition  to  home  guards,  280. 

Deposit  of  Liberty  bonds  bj  contractors,  241. 

Disposition  of  certified  check  of  defaulting  bidder,  387. 

Cieneral  average  bond  required  of  United  States  pending  claim  adjustment,  889. 

Institutions  maintaining  R.  O.  T.  C.  units  need  not  give  bond  for  uniforms,  121. 

Labor  and  material  men  should  be  supplied  with  copies  of  contractor's^  1112* 
BOOKS.     See  PubUcatiom, 
BORROWING  MONEY.     See  Debti. 
BOUNTIES.     See  Pay  and  aUowancr$. 
BREVET  MAJOR: 

Uniform  may  not  be  worn  by,  642. 
BRIIM^ES : 

Alteration  to  provide  access  to  Government  plant,  420. 

Replacement  by  city  of  Inadequate,  626. 
BRITISH   CONVENTION: 

Deserters  from  British  vessels  In  American  ports  not  within  jurisdiction  of,  718. 

Obligations  of  British  subject  in  United  States  under  selective  draft  act  and,  688. 
BRITISH   MERCHANT  MARINE: 

Deserters  can  not  be  apprehended  or  detained  In  United  States,  936. 
BRITISH  WAR   MISSION: 

Performance  of  contract  for  personal  services  of  British  ordnance  expert,  942. 
BUILDING    PERMITS: 

Government  not  liable  for,  555. 
BUILD1N(«S.     See  Heat  and  light;  Leases;  Public  property;  Beal  estate;  Rental;  Requi- 
sition, 
BI'LLETINS  OF  WAR  DEPARTMENT.     See  Table  of  citations,  ante,  XXV. 
BURIAL  EXPENSES.    See  Deceased  persons. 
BURIAL  PLACES.    See  Cemeteries, 
BUTTON : 

Unauthorized  wearing  of  regulation  enlisted  man's  button  prohibited,  179. 
BY-PRODUCTS : 

Sale  of  Ice  produced  at  Government  citrate  plant,  290. 
CABLES : 

Submarine  cables  for  harbor  defenses  laid  by  Signal  Corps  without  permit  of  State,  174. 
CACTUS : 

Removal   from  military  reservation  permitted  but  sale  not  authorised,  902. 
CADETS.    See  Aviators;  United  States  Military  Academy. 
CAMP  COMMANDERS : 

Appointing  and  reviewing  authority  as  between  division  commanders  and,  300,  897. 

Courts-martial  Jurisdiction,  666. 

Division  commander  acting  as,  666. 

Jurisdiction  does  not  extend  to  men  prior  to  orders  to  report,  722. 

Not  authorized  to  appoint  efficiency  boards,  600. 

Power  to  reduce  noncommissioned  officer,  937. 
CAMP  FORREST : 

Subdepot  quartermaster  within  trial  Jurisdiction  of  commanding  general,  1084. 
CAMPAIGN  BADGES.     See  Badges, 
CAMPS : 

See  also  Cantonments. 

Civilian  employees,  right  to  quarters  and  rations  at,  145,  216,  400. 

Convening  and  reviewing  authority  when  division  commander  is  moved  from,  800,  897. 

Drafted  man  dishonorably  discharged  from  Navy  admitted  to  officers'  training,  734. 

Funeral  expenses  of  civilian  candidate  dying  while  in  attendance  at,  218. 

Members  of  remount  service  training  camps  entitled  to  w«r  risk  insurance,  918. 

Military  police  for  duty  inside  camps,  742. 

Pay  of  noncommissioned  officers  detailed  to  training,  260. 

Pay  of  reserve  officer  enlisted  as  candidate  at  officers'  training,  211. 
CANAL  ZONE : 

Assignment  of  unfit  soldier,  876. 

Commissary  privileges  to  Government  contractor  In,  686. 
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CANAL  ZONE— ContlDued. 

Kxpenses  of  censorship  In,  387. 

Lighthouses  may  be  darkened  in  time  ot  war  by  United  States  police  power,  80. 
CANTONMENTS : 
Bee  also  Campt, 

Alteration  of  buildings  for  Red  Cross,  441. 

Civilian  employees,  right  to  rations  and  quarters  while  at,  146,  216,  400. 
Clay  and  gravel  lands  may  be  acquired  by  condemnation,  198. 

Convening  and  reviewing  authority  when  division  commander  is  moved  from,  800,  807. 
Courts-martial  Jurisdiction  extends  over  employees  of  Government  contractors  at,  888. 
Disposition  of  regimental  buildings  erected  at,  261. 
Leased  sites  are  under  Federal  as  well  as  State  jurisdiction,  82. 
Liability  of  Government  to  pay  for  tracks  laid  by  railroad  within,  807. 
CARGOES : 

Liability  of  owner  of  unsea worthy  vessel,  820. 
CARS : 

Tank  car  leases  not  personally  approved  by  Secretary  of  War,  1051* 
CASUALTY  LISTS: 

Reimbursement  to  insurance  companies  because  of  Incorrect,  1061. 
CEMETERIES : 

Land  can  not  be  purchased  with  funds  for  burial  expenses,  1039. 
Treaty  necessary  to  enable  United  States  to  maintain  in  France,  1104. 
CENSORSHIP : 

Expenses  of,  in  Canal  Zone,  387. 
CERTIFICATES.    See  Authentication;  Deceased  persom;  DiMahiiity;  Diaefhargt;  Illneu; 

Quarters;  8ianature$, 
CHALLENGE : 

Accused  entiled  to  challenge  members  of  court,  460,  823. 
CHAPLAINS : 

Promotion  in  drafted  National  Guard  organizations,  288. 
Right  to  perform  marriages,  391. 
CHARGES : 

Civilian  employees'  right  to  pay  during  suspension  pending  investigation  of,  361. 
Disobedience  of  lawful  command  of  superior  officer.  Article  of  War  covering,  883. 
Preferred  by  superior  authority  not  referred  to  summary  court  officer,  136. 
Whether  laid  under  Article  of  War  96  or  specific  article,  883. 
CHARTERS : 

See  also  Ships  and  shipping. 

Beginning  of  time  of  hire  of  requisitioned  vessels,  246,  1004. 
Government  liable  for  cost  of  survey  of  vessels  under  "  bare  boat,"  1091. 
Government  liable  for  repairs  of  barges  operated  under  oral,  1106. 
Loss  of  vessel  chartered  under  bare-boat  form,  571. 
Tugboat  under  informal,  381. 
CHECKS : 

Disposal  of  checks  payable  to  deceased  allottee,  976. 
Disposition  of  certified  checks  given  by  defaulting  bidder,  887. 
CHEMICAL  WARFARE  SERVICE: 

Transfer  of  master  signal  electrician  to  Ordnance  Department  from,  868. 
CHEVRONS : 

FOR BIO N   SBBVXCB — 

Eligibility  to,  696. 
Rod  Cross  worker  in  Italy  not  entitled  to  wear  service,  662. 

WOUND — 

Officer  wounded  during  testing  of  mortar  not  entitled  to,  660. 
Philippine  constabulary  officer  not  allowed,  662. 
Right  to  wear,  60,  862,  662,  670. 
CllICKAMAUGA  AND  CHATTANOOGA  NATIONAL  PARK: 

State  right  to  tax  residents  within  limits  of,  186. 
CHILDREN : 

Illegitimate,  compulsory  allotment  for,  846. 

CHINA : 

Hawaiian  of  Chinese  descent  may  enlist  in  Medical  Enlisted  Reserve  Corps,  87. 

CHRISTIAN  SCIENCE: 

Healers  may  not  sign  certificate's  covering  leave  of  absence  due  to  sickness,  898. 
CIRCULARS  OF  WAR  DEPARTMENT.     See  Table  of  citations,  ante,  XXV. 
CITIZENS.    See  Aliens;  Citizenship;  Civilians, 
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CITIZENSHIP : 

Child  born  of  naturallied  German  parents  while  tempormrllf  KMlding  Im  Q^rManj,  822. 

CUwipletion  of  naturmliiatloii  by  enliated  alien.  68. 

DeprlTation  from  conviction  for  desertion  in  time  of  war,  932, 1118. 

Eligibility  of  Swiss  for,  744. 

Foreign  residence  during  minority  does  not  deprive,  924. 

Hawaiian  of  Cbinefle  descent  may  enlist   in  Medical   IHnlUted  Reserve  Corps,   57. 

Japanese  soldier  in  United  States  Army  not  eligible,  684. 

Loss  of  German  citisensfalp  entitles  r^strant  to  naturalisation,  611. 

Minor  alien  through  stepfather  ac^iuires.  606,  807. 

Naturalization  antedated  to  legalize  appointment  in  Dental  Reserve  Corps,  685* 

Person  born  in  United  States  of  nonnataralised  German  parents,  204. 

Son  born  in  Hawaii  of  German  parents  is  citizen  of  United  States,  231. 

Sou  of  alien  since  divorced  whose  mother  married  an  American,  614. 
CIVIL  ACTION  : 

Soldier  may  bring  for  injury,  423. 
CIVIL  AUTHORITIES : 

Army  surgeons  must  comply  with  laws  of  State,  41. 

Civilian  offenders  on  military  reservations  may  be  arrested  by,  743. 

Consent  of  commanding  officer  necessary  to  prosecution  of  soldier  by,  995. 

Constable  reimbursed  for  expenses  in  returning  soldier  absent  without  leave,  1003. 

Court  can  not  revoke  parole  after  Its  expiration,  46. 

Enlisted  man  not  entitled  to  pay  while  under  arrest  by,  860. 

Expenses  for  arrest  of  soldier  posted  as  deserter,  670. 

INJUNCTION 

Government  may  require  operation  of  plant  closed  by  previous,  822. 
President  may  disregard  closing  plant  engaged  on  war  contract,  822. 
Inspection  fee  not  charged  on  Government  purchased  products,  704. 

JURISDICTION 

Company  operating  plant  for  Government  not  under,  28. 

Federal  construction  work  on  military  reservation  not  under,  74. 

Federal  control  or  use  of  leased  cantonment  sites  can  not  be  hampered  by,  82. 

Federal  courts  have  Jurisdiction  over  zones  of  prohibition,  760. 

Harbor  defense  under  paramount  control  of  Federal  government,  174, 

Inquest  on  death  of  aviator  not  within,  706. 

Inspection  of  Army  live  stock  not  within,  717. 

Interned  alien  enemies  not  within,  174. 

Modification  of  Government  contracts  not  within,  701,  884. 

Night  employment  of  women  by  Government  not  within,  125. 

Police  power  can  not  interfere  with  movement  of  Army,  717. 

Registrant  who  commits  crime  before  induction  under,  843. 

Soldier  home  on  furlough  not  exempt  from  personal  service  of  civil  process,  OI).*). 

Soldier  who  violates  condition  of  pardon  by  returning  to  State  subject  to,  778. 

United  States  Guards  may  arrest  obstructors  of  conduct  of  war,  958. 
Legality  of  discharge  of  soldier  Imprisofked  by  order  of,  960. 
Military  custody  o<  soldier  convicted  of  civil  offense  paramount  to,  950. 
Military  police  may  not  be  appointed  as  deputy  sheriffs,  816. 
Municipal  court  can  not  fine  chauffeur  acting  under  Government  orders,  1110. 
Probate  court  appoints  legal  representative,  490. 

Reimbursement  of  civil  officer  arresting  soldier  absent  without  leave.  227. 
Requisition  of  milling  machine  in  hands  of,  778. 
Retention  of  soldier  to  enforce  sentence,  717. 

Reward  for  arresting  deserter  should  not  be  paid  to  deputy  or  marshal,  14« 
Reward  for  delivery  of  draft  delinquents,  839. 
Secretary  of  War  can  not  remit  penalty,  480. 
Soldiers  may  not  be  quarantined  by,  938. 

BURBBNDER  OF  SOIiDIBRS 

Charged  with  felony  before  Induction,  970. 
Commission  of  serious  offense  prior  to  enlistment,  769. 
Deserter  in  penitentiary,  918. 
Deserter  under  Federal  indictment,  925. 
Drafted  man  who  commits  cWil  offense  on  way  to  camp,  168* 
Minor  charged  with  military  offense,  54. 
Policy  of  War  Department  in  regard  to,  723,  1034,  1112. 
To  immigration  authorities  for  deportation,  276. 
Who  enlisted  while  under  bond  to  api>ear  in  court,  896. 
Suspected  deserter  may  be  arrested  by,  293. 
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CIVIL  AUTHORITIES— ContlnueA 

Traveling  expen6(>s  of  soldiers  reporting  as  wttnaMHS  paid  bf,  OM. 

Use  of  sewer  on  Oovemment  reMvvati^iui  by«  90B. 
CIVIL  COURTS.     See  Oivil  autJKfrities. 
CIVIL  JURISDICTION.     See  OivU  mtthoHtie*. 
CIVIL  OFFICERS.     dM  CivU  outJtorUiM. 
ICIVIL  RIGHTS : 

Action  against  a  railroad  may  be  assigned  to  GereraflMiit  bj  soldier,  1109. 

DispoBltion  of  effects  of  captured  United  States  aeldlem,  TM* 

BOLDIBBS'  AND  SAILORS'   CIVII«  RBUBV  ACT — 

Accrual  of  Interest  on  installment  oootrmcta  m»t  pnnmatitA  by,  lOSt. 
•     Applicability  to  Philippine  Scoots,  592. 

ClFlUan  employeefi  not  entitled  to  benedts  of*  898. 

Contracts  of  soldier's  wife  not  governed  by,  978. 

Eviction  of  dependents  stayed,  1069. 

Field  clerks  entitled  to  benefits  of,  959. 

Not  applicable  to  American  soldiers  in  allies'  armies,  T04. 

Red  Cross  members  not  entitled  to,  489. 

Soldier  loses  no  rights  by  delay  in  bringing  suit  against  dTlUaii,  48S. 

Young  Men's  Christian  Association  members  not  entltlad  to,  489. 
CIVILIAN  CLOTHING.     See  Olothinff, 
CIVILIAN  EMPLOYEES  : 

Appointment  to  represent  QoTernmest  on  board  of  directoni,  412. 

Arsenal  employees  entitled  to  pay  for  work  on  days  of  leave  granted  by  law,  830. 

Campaign  badges  may  not  be  worn  by,  15S. 

Chauffeur  acting  under  orders  not  amenable  to  local  refolatlons,  1110. 

Compensation  for  Iniuries.     See  O^mpensation. 

Crews  of  transports  liable  to  military  diadpline  in  time  of  war,  79. 

Crews  of  transports  not  entitled  to  benefits  of  war  risk  Inauranae  act,  158. 

Deceased.     See  Deceased  peraons. 

Dietitians  in  Medical  Pepartaaent  not  antltled  to  benefits  of  war  risk  Insurance,  959. 

Disabled  employees  may  be  fumlahed  appliances  neoesaary  for  comfort,  960. 

Dismissal  of  executive  expert  by  Secretary  of  War  anthorlaed,  745. 

Eight-hour  law  not  applicable  to  contracts  connected  with  public  defenaa^  1092. 

Emplo3'ees  not  In  aerrlce  of  Government.    Bee  Employees, 

Exemption  waiver  of  postal  employee  final,  647. 

Injury  while  at  Army  post  entitles  to  aervloea  of  post  surgeon,  228. 

Insane,  disposition  of,  460. 

Inventors  of  device  outside  of  ofllce  bonrs  entitled  to  benoflts,  988. 

LBATB — 

Ordnance  employees  entitled  to  additional  pay  earned  dorlnc,  968. 

Status  not  affected  by  draft,  098. 

With  pay  allowed  to  employees  engaged  in  manufacture  of  gun  parts,  etc,  918. 

With  pay  not  allowable  after  end  of  employment,  649. 
Medical  expenses  of  rejected  Porto  Rlcan  labor  recruits,  104S. 
Medical  treatment,  right  to,  279. 
Military  jurisdiction  over,  at  port  of  embarkation,  248. 
Military  Jurisdiction  over  employees  with  Army  in  France,  246. 
On  mine  planters  subject  to  military  law,  417. 
Pay.    See  Pay. 

Paymaster's  clerk  in  Philippines  no  right  to  campaign  iwdge,  529. 
Physically  disqualified  soldiers  employed  in  War  Department,  988. 
Private  employment  incompatible  with  duties  of  soldier,  694. 
Quartermaster  Corps,  authority  to  contract  on  behalf  of  anch  cerpa,  822. 
Rations  and  quarters  allowed  while  on  duty  at  earape  and  cantonasenta,  146,  215,  400. 
R(>l)orting  court-martial  cases  with  pay  allowed,  167. 
Hesljiriiatlon  of  clerks  in  foreign  service,  664. 
Sale  of  subsistence  supplies  to  restaurants  for,  718. 
Soldiers'  and  sailors'  civU  relief  act  not  applicable  to.  M88. 
Subsistence  supplies  may  be  sold  to,  796.  989. 
Temporary  assignment  from  field  to  Waahtngton,  648. 
Temporary,  Ordnance  Department,  necesalty  of  taking  oath,  269. 
Ti-avel  orders  for  civilians  assigned  to  Bureau  of  Aircraft  ProducUoa,  618. 
Travel  orders  issued  to,  by  ChleCs  of  Ordnance  Districts,  880. 
Traveling  expenses.    See  TrmveUng  empenses. 
War  risk  insuraaee  net  available  fer,  278. 
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CIVILIAN   EMPLOYEES— Continued. 

With  troops  in  the  field.    Bee  Duty. 

Women  over  21  years  of  a^  may  work  on  night  shifts,  195. 
CIVILIANS: 

Carriage  on  Army  transports,  449. 

Offenders  on  military  reservations  may  t>e  arrested  by  civil  authorities,  74S. 

Railroads  operated  by  Signal  Corps  may  be  used  by,  818. 

Reward  for  arrest  of  deserter,  681. 

Right  to  wear  shoes  made  on  Army  pattern.  481. 

Transportation  for  attendant  of  deceased  officer's  body,  710. 

Water  may  be  obtained  from  post  water  system  by,  788. 
CLAIMS: 

See  also  Compensation;  Contracts;  Debt  ft;  Garnishment;  Pay;  Pay  und  aUo49ance§^ 
Quarters;  Rations. 

Arising  under  workmen's  compensation  act  of  foreign  country,  898. 

Condemnation  award  inclndes  claims  arising  under  lease  only  by  agreement,  1088. 

DAMAGES-^ 

Accidental  killing  of  civilian  by  soldier,  768. 

Action  against  civilian  for  personal  injury,  423. 

Assessment  against  exchange  when  wrongdoer  can  not  be  identified,  409. 

Automobile  damaged  by  Army  truck,  637. 

Building  destroyed  as  sanitary  measure,  454f 

Caused  by  Army  airplane  to  private  property,  856,  848. 

City's  right  to  compensation  for  requisition  of  street,  1002. 

Compensation  for  land  taken  for  practice  range,  801. 

Death  of  child  due  to  falling  airplane  not  a  liability  of  the  Government,  1002. 

Destruction  of  crops  not  due  to  fault  of  contractor  valid,  00. 

Director  of  shipping  control  committee  can  not  settle  for  damages  to  vessels,  967. 

Findings  of  board  of  officers  final,  160. 

Injuries  to  requisitioned  property,  1098. 

Injuries  to  steamship  by  Army  transport  service  tug,  269. 

Lease  of  War  Department's  land  may  be  revoked  without  payment  to  lessee,  lOCl. 

Liability  of  steamship  for  negligence  in  colliding  with  canal  boat,  999^ 

Personal  injuries  caused  by  negligent  soldier,  690. 

Personal  Injury  does  not  entitle  plaintiff  to  Government  Information,  1078. 

Private  property  on  sites  leased  for  camps,  961. 

Proof  of  negligent  injury  to  private  property  warrants  stoppage  of  pay,  800. 

Resulting  from  neglect  of  contractor,  8,  768. 

Resulting  from  occupation  of  land  without  formal  lease,  "77,  330. 

To  crops  by  unknown  soldiers,  102. 

To  private  property  through  neglect  of  soldier,  266. 
Disputed  claim  of  officer's  private  indebtedness  left  to  civil  court,  832. 
Duty  of  commanding  officer  in  acting  on  complaints  of  soldiers*  depredations,  971. 
Furnishing  information  for  claim  against  Government,  369. 

Government  employees  may  not  act  as  counsel  in  claims  against  Government,  1054. 
Hospital  expenses  of  soldier  on  pass  valid.  1058. 
Inventions  of  employees  used  by  Government  without  royalties,  1044. 

LOffSES 

Laundry  not  liable  for  loss  of  Government  property  by  fire,  066. 

Liability  for  loss  of  registered  mall,  82,  788,  1067,  1089. 

Liability  to  owners  for  chartered  ships  lost  in  war,  571. 

Loss  of  cows  through  troops*  negligence  valid,  934. 

Personal  property  covered  by  insurance  not  valid,  1082. 

Private  property  lost  in  military  service,  277,  977. 

Responsible  soldier  not  liable  for  public  property  lost  during  his  Illness,  185. 

Theft  of.  automobile  by  soldier,  1060. 

Tools  destroyed  by  fire  give  no  valid  claim  against  Government,  24. 

Town's  loss  of  revenue  from  requisition  of  taxable  property  within  Its  limits,  835. 
Medical  expenses  of  laborers  recruited  in  Porto  Rico,  1046. 
MfMllcal  services  rendered  civilian  injured  by  military  police,  770. 
Medical  services  rendered  to  soldier  where  Army  surgeon  was  not  available,  92. 
Pergonal  telephone  calls  of  enlisted  men  not  Government  liability,  966. 
Railroad  company  may  be  sued  by  soldier  carrying  war-risk  insurance,  1109. 
Recruiting  expenses  incurred  by  Military  Training  Camps  Association  not  valid,  1047. 
Reimbursement  to  contractor  for  extra  freight  charges  due  to  clerical  error,  1063. 
Reimbursement  to  insurance  companies  on  account  of  incorrect  casualty  lists, -1061. 
Services  in  rescuing  transport  not  payable  from  Quartermaster  appropriation,  978. 


INDEX  1129 

CLA I  MS— ContintM^. 

Sottlemoiit  and  adjustment  by  Trooflury  Departincnt,  712. 

Settlement  Cor  Mexican  border  Injuries  only  when  fatal,  8^. 

Sheriff  injured  while  arresting  deserter  not  entitled  to  compensation,  768. 

War.  Department  shall  furnish  labor  and  material  men  copies  of  contract,  1113. 
CLAY  AND  QRAVEL  LANDS : 

Condemnation  for  use  In  cantonment  constrnction  legal,  198. 
CLERKS.     See  Civilian  employees;  Employees;  Field  clerk$.  I 

CLOTHING : 

Charge  on  deceased  soldier's  final  statement  for  unaccounted  for,  787. 

Civilian  suits  worn  by  United  States  Gunrds  while  on  detective  duty,  956.  I 

Prisoners  need  not  wear  distinctive,  772. 

Purchase  of  aviators*  special,  671.  ! 

Sale  allowed  to  Russia  of  surplus,  1026. 

Soldier  discharged  other  than  honorably  may  be  given  civilian,  283. 
COAL: 

Insurance  premium  on  coal  bought  for  the  United  States,  92. 

State  fuel  administrator  unauthorized  to  confiscate  coal  shipped  by  Government,  106. 
COAST  AND  GEODETIC  SURVEY : 

Officer's  right  to  pay  when  transferred  to  Army  by  Executive  order,  183. 
COAST  ARTILLERY   DIVISION: 

Allotments  from  Army  appropriation  to  headquarters  of,  606. 
COAST  GUARD: 

Service  in  time  of  war  not  considered  as  service  in  the  Navy,  894. 
COLLEGES.     See  Educational  In»titution$. 
COLLISIONS : 

Damages  from  Army  airplane,  366,  848. 

Damages  from  collision  between  steamship  and  Army  Transport  Service  tug,  269. 

Liability  of  steamship  for  negligence  in  colliding  with  canal  boat,  999. 
COMMAND : 

Camp  utilities  officer  not  in  command  of  a  detachment  of  troops,  907. 

DCTACHKI>— 

Machine  gun  battalion  constitutes,  114. 

Distinction  between  line  and  staff  Signal  Corps,  1018. 

Eligibility  of  retired  officer  ordered  to  active  duty  to  succeed  to.  638. 

First  lieutenant  of  line  assigned  to  duty  of  division  personnel  officer,  748. 

Higher  pay  for  exercising  higher,  170,  428,  808,  990. 

Junior  officer  may  not  take  command  while  senior  officer  is  available,  727. 

Ordnance  officer  not  eligible  to  command  of  troops,  617. 

Power  to  convene  courts-martlals  and  to  act  on  proceedings  are  attributes  of,  886L 

Retired  officer  assigned  to  active  duty,  right  to  assume  command  at  post,  470. 
COMMANDEERING  : 

See  also  Condemnation;  Confiscation;  Requisition. 

Commission  houses,  888. 

Effect  on  contracts,  232. 

Lumber  plants  by  War  Department,  186. 
COMMANDING  GENERAL  IN  FIELD: 

Commanding  general  of  a  division  in  United  States  is  not,  66. 
COMMANDING  OFFICER: 

Authority  to  prohibit  sale  of  publications  by  camp,  646. 

Efficiency  boards  appointed  by,  667. 

Power  of  commander  of  expeditionary  forces  to  appoint  temporary  officers,  884. 
COMMISSARY  PRIVILEGES : 

(tovernment  contractor  in  Canal  Zone  entitled  to,  686. 
COMMISSION  HOUSES: 

Mandatory  orders  inapplicable  to  houses  not  owning  or  operating  factories,  838. 
COMMISSION  ON  TRAINING  CAMP  ACTIVITIES : 

Payment  of  long  distance  telephone  calls,  268. 

Supplies  may  be  purchased  from  Q.  M.  C.  by,  687. 
COMMISSIONS.     See  Officers;  Rank. 
COMMUTATION  OF  HEAT  AND  LIGHT.     See  Quarters. 
COMMUTATION  OF  QUARTERS.     See  Quarters, 
(H)M MUTATION  OF  RATIONS.     See  Rations. 
«'OMI»ANY  FUNDS.     See  Funds. 
COMPENSATION : 

See  alKO  Claims;  Insurance;  Line  of  duty;  Pay. 

Action  against  a  railroad  may  be  assigned  by  soldier  to  the  Government.  1100. 
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COMPENSATION— Continued. 

AgRravation  by  service  of  diseace  existing  prior  to  ealtstmciit  entltlee  to,  1098. 

Certificates  of  civilian  employees  Injured  at  Army  posts  signed  by  post  surgeons,  229. 

Claims  arising  under  worlcmen*B  compansatlon  act  of  foreign  country,  8M. 

E»toppel  not  caused  by  refusal  to  take  war  risk  Insurance,  1115. 

For  injury  or  death  In  line  of  duty.     See  Line  of  dutif. 

Soldier  injured  by  civilian,  423. 

Waiver  by  disabled  soldier  not  allowed,  1090. 
COMPTROLLER  OF  THE  TREASURY : 

Decisions.     See  Table  of  citatione,  ante,  ~s 
COMPULSORY  ORDERS : 

Compensation  allowable  upon  cancellation  of,  1000. 

Inapplicable  to  commiisslon  bouses,  338. 

Procurement  order  placed  by  Chief  of  Ordnance,  1049. 
CONCESSIONS : 

Buildings  for  furnishing  provisions  may  be  constructed  on  or  near  camps,  161. 
CONDEMNATION  : 

Bee  also  Commandeering;  Oonflec^Hon;  Beqwieition, 

Appraisal  expenses  of  land  acquired  for  miitary  purposes,  400. 

Clay  and  gravel  lands  for  use  in  cantonment  construction  may  ba  acQoired  by,  198. 

Damage  claims  arising  under  lease  included  In  award  only  by  agreement,  1086. 

Immediate  possession  gained  by.  887. 

Land  required  for  military  purposes  acquired  by,  82. 

Landowners  entitled  to  payment  on  acceptance  of  award,  087. 

Property  becomes  possession  of  United  States  and  lease  terminates  aftar  dacrea,  89T. 

Public  street  subject  to,  703. 

Purposes  for  which  land  may  be  acquired,  467. 
CONDUCT : 

PRBJUDICIAL  TO  GOOD  ORDBR — 

Charging  draft  boards  with  circulating  false  reports.  081« 

UXBECOMINO  AN  OITICKR 

Appropriation  of  deceased  dviilan's  property,  859. 
Refusal  to  repay  loans,  859. 
CONFINEMENT : 

Date  on  which  sentence  begins,  619,  $14. 

Designation  of  penitentiary  as  place  of,  258. 

Escape  while  serving  courts-martial  sentence,  457. 

Hard  labor  for  more  than  six  months  without  dishonorable  dlscharga,  584. 

Interruption  due  to  illness  does  not  allow  extension  to  make  up  time,  014. 

Penitentiary  sentence  only  when  offense  violates  Federal  statute,  214. 

Sentence  begins  on  date  of  action  of  reviewing  authority,  519. 
CONFISCATION  : 

See  also  Commandeering ;  Condemnation;  Be^ieition, 

State  fuel  administrator  unauthorized  to  confiscate  coal  shtpped  by  Qovernment,  106. 
CONGRESSMEN : 

Stockholders,  In  corporations,  purchaseii,  493. 
CONSCIENTIOUS  OBJECTORS : 

Letter  Inciting  refusal  of  military  duty,  749. 

Liability  for  desertion  from  draft,  249. 

Oath  of  enlistment  not  compulsory  for  drafted  men,  178. 

Pay  and  allowances  cease  while  on  agricultural  furloughs,  944. 

Payment  of  war  risk  insurance  premiums  while  on  farm  fnrlouglka  or  service  wltli 
Fi'iends  Reconstruction  Unit,  981. 

Status  not  prejudiced  by  signing  Induction  papers,  064. 
CONSCRIPTION.     See  Draft;  Bnlietment. 

CONSTITUTION  OF  THE  UNITED  STATES.     See  Table  of  oltat4ane,  anta^  YI. 
CONSTITUTIONAL  LAW  : 

Civil  officer's  right  to  arrest  a  suspected  deserter,  298. 
CONSTITUTIONS  : 

State.     See  Table  of  citations,  ante,  VI. 
CONTINUOUS  SERVICE  PAY.     See  Pay  and  ailowmeee, 
CONTRACT  SURGEONS : 

Belong  to  Medical  Department,  Regular  Army,  1028. 

Commutation  of  quarters  for  dependents,  689. 

Retirement  for  disability  incurred  while  serving  in  Medical  Beaerra  Corpa.  918. 

Subject  to  military  law,  1028. 
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CONTRACTORS : 

Cost-plus  contractor,  d«»lgBat«d  as  "agent,"  It  Independent,  212. 

Bight-bour  law  not  applicable  to  en^io/ees  of  independent,  212. 

In  Canal  Zone  entitled  to  commisaary  privUeffBa,  666. 

Loss  of  tools  supplied  by  Government  chargeable  against;  700. 

Protection  in  infringement  of  patents  when  manuCactiiring  for  Goyernment,  187. 

Title  to  property  requisitioned  for  benefit  of  contractor  is  in  United  States,  492. 

United  States,  as  contractor,  not  responsible  for  its  acts  as  sover^gn,  221. 
CONTRACTS : 

See  also  Olatmu;  OmUraotwrM;  SHvht-itomr  law;  Lahor;  L€4M€9;  Pay. 

Accrual  of  Interest  not  prevented  by  soldiers*  and  sailors'  cItII  relief  act,  1022. 

Affidavit  of  disinterestedness,  by  whom  executed,  444. 

Applicability  of  eight-hour  law  for  enlargement  of  ordnance  plants,  291. 

Applicability  of  eight-hour  law  to  manufactures  not  purchasable  in  open  market,  171. 

Appropriations  available  for  construction  of  concrete  boats,  972. 

Approval  of  Secretary  of  War  necessary  to  validity  of,  780. 

Authority  of  civilian  employee,  Q.  M.  C,  to  contract  on  behalf  of  corps,  822. 

B&SACH 

Effect  on  penalty  clause  of  delay  caused  by  order  of  Fuel  Administrator,  86. 

CAN  CBLIiATION 

Compensation  allowed  upon  cancellation  of  compulsory  order,  1000. 

Hardship  to  contractor  does  not  warrant  War  IVnartment  to  authorize,  131. 

Terms  when  formal  contract  was  not  executed,  996. 
Cosh  discount  may  be  allowed  Government,  749. 
Character  of  contracts  affected  by  eight-hour  law,  563. 
Construction  of,  for  use  of  tugboat,  881. 
Construction  of  provision  in  shipping  articles  that  vessel  shall  be  "  armed,'*  308. 

COST  PH'S — 

Accident  to  employee  not  an  element  of  cost,  941.' 

Patents  assigned  Government  opera tlnjS  cost,  694. 

Scrap  accumulated  at  plant  sold  without  survey  or  advertisement  under,  44. 

Title  does  not  vest  in  United  States  until  payment  of  finished  product.  873. 
Deduction  of  freight  charges  on  diverted  shipments  not  allowed,  1019. 
Distinction  between  those  of  hiring  and  for  service,  881. 
^strict  representatives  employed  by  Government  contractors,  606. 
Eight-hour  law  applicable  to  operation  of  plant  for  benefit  of  Government,  436. 
Eight-hour  law  not  applicable  to  work  connected  with  public  defense,  1092. 
Employment  of  enlisted  men  on  Government  contracts  allowed,  701. 
Expenses  not  due  to  fault  of  contractor  valid  claims  against  Government,  60. 
Formal  requirements  of  Government.  807. 

Government  may  require  operation  of  plant  closed  by  injunction,  822. 
Increase  in  wages  granted  Government  yard  men  not  retroactive,  087. 
Lnhor  and  material  men  should  be  supplied  with  copies  of  Government,  1112. 
Liability  of  Government  to  pay  for  railroad  tracks  laid  within  cantonment,  307. 
Liquidated  damages,  ntlpulation  for,  preferable  to  penalty  clause,  401. 
MoalH  ordered  for  troops  by  railroad  company  without  authority,  830. 

MODIFICATION — 

Amendment  of  contract  to  hold  contractor  harmless  from  brokerage  fees,  1004. 

I>enied  where  production  cost  was  raised  by  increased  import  duty.  968. 

Enlarged  water  supply  warrants,  686. 

Government  contracts  by  State  commission,  701,  S34. 

Hardship  to  contractor  does  not  warrant  War  Department  to  authorize,  131. 

Inreased  transportation  rates  due  to  commandeering  of  ships  does  not  justify,  231. 

Mutual  error  may  be  corrected  by,  816. 

Use  of  tickets  by  electric  railroad  instead  of  fares  allowable,  886. 
Officers  appointed  to  represent  Government  on  board  of  directors  of  corporation.  412. 
Opou-market  purchases  reported  for  approval  by  Secretary  of  War,  416. 
I'ayment  in  United  States  currency  of  contracts  performed  in  Canada,  634. 
Puyiiient  of  interest  on  cost  of  goods  sold  Government  under  compulsory  order,  718. 
ri>nalty  clause,  stipulation  for  liquidated  damages  preferable  to,  401. 
I'rocedure  where  Government  contract  infringes  patent,  620. 
Provisions  for  Government  insurance  on  explosive  plants,  410. 
Purchase  of  gear  oils  by  Q.  M.  C,  276. 

Purchase  of  manufactured  articles  at  price  determined  by  Secretary  of  War,  934. 
Purchases  from  corporation  in  which  Congressman  Is  stockholder,  493. 
Sale  of  leftover  supplies  upon  completion  of  Government,  1002. 
Services  of  British  ordnance  expert  not  a  contract  in  excess  of  $600,  942. 
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CONTRACTS-  -Continued. 

Spttlrm<*Dt  and  adjustment  by  Treasury  Department,  712. 

Htaipnient  of  property  by  express  at  released  rates,  475. 

Boldiers'  and  sailors'  civil  relief  act  doe%  not  apply  to  contracts  of  soldier's  wife,  078. 

Subcontracts  for  tools  by  contractor  not  goyemcd  by  eight-hour  law,  108. 

Tariff  exemption  not  allowed  on  supplies  purchased  by  Goyernment  contractor,  1011. 

Telephone  service  for  Army  branches  in  Washington,  1010. 

Terms  may  authorise  infringement  of  patents  in  flUiiig  OoTemment  ^Mrdera,  187. 
CONVENING  AUTHORITY : 

Camp  commander  may  act  after  removal  of  dlxislon  commander,  800,  807. 

Department  commander,  for  trial  of  officer  with  tactical  division,  205. 

Original  authority  must  reconvene  court  for  proceedings  in  revision^  751. 
CONVICTION : 

Retention  of  soldicT  by  civil  authorities  after,  717. 
CONVICTS : 

Conviction  of  felony  disqualifies  for  enlistment,  082. 

Eligibility  to  commission  as  reserve  officer,  705. 

Enlisted  man  sentenced  by  civil  court  for  larceny  need  not  be  discharged,  48. 

EnllRtment  while  on  parole  continues  until  expiration  if  Government  so  elects,  46. 

Felon  may  not  be  assigned  for  training  at  Government  expense,  800. 

Sodier  cnluted  while  bonded  to  appear  in  court  returned  to  civil  authorities,  800. 
COPY : 

Official  copy  bearing  printed  stamp  of  headquarters  is  sufficiently  authenticated,  118. 
CORPORATIONS.     See  Contractt. 
CORRESPONDENCE : 

letters  of  husband  urging  wife  to  engage  in  prostitution  admissible  as  etidence,  102. 
COST  ITEMS.     See  Contract* — Coit-plns, 
COUNSEL: 

Government  officers  or  employees  in  prosecuting  claims  against  Govemraent,  1054. 
COUNTY  CORONER.     See  Ciril  authoH^s;  Inquest. 
COURT  DECISIONS.     See  Table  of  citations,  ante,  XVII. 
COURTS.     See  Civil  authoritift. 
COURTS-MARTIAL : 

FINDINGS 

Not  invalidated  by  incorrect  statement  of  court  which  did  not  injure  accu9i»  46. 

GKNIRAL — 

Application  of  discharged  officer  for  trial  by,  758. 

Change  of  venue,  613. 

Conscientious  objector  liable  to  trial  for  refusal  to  sign  induction  papers,  664. 

Department  commander  can  not  reconvene,  after  members  have  left  his  Juris- 

tion,  52. 
Department  commander  may  or^Tcr,  to  try  officer  with  tactical  division,  205. 
Disloyal  statements  by  enlisted  men  triable  under  A.  W.  06,  370. 
Dissolution  by  formal  order  not  necessary,  120. 
Eligibility  for  appointment  as  members  of,  366. 

Failure  to  find  guilty  docs  not  preclude  administrative  finding  of  liability,  474. 
Immediate  release  of  accused  after  acquittal,  415,  681. 
Inducted  men  triable  by,  340. 

Interned  alien  enemies  suspected  of  making  bombs  should  be  tried  by,  174. 
Jurisdiction  over  prisoners  of  war,  576. 
Liability  of  officers  and  soldiers  purcha^ng  liquor,  486. 
Nondeclarant  who  refuses  to  sign  papers  subject  to,  668. 
Officer  discharged  by  President  not  entitled  to  trial  by,  256,  854,  880. 
Officer  preferring  charges  should  sign  name,  rank,  status,  and  organisation,  670. 
Order  approving  acquittal  for  mental  Incapacity  should  be  published,  618. 
Orders.     See  TaUe  of  citations,  ante,  XXV. 
Original  convening  authority  must  reconvene  court,  761. 
Period  during  which  soldier  awaiting  trial  may  be  held  in  arrest,  126. 
Power  of  commander  of  depot  brigade  to  appoint,  568. 
Procedure  on  discovery  that  soldier  was  Insane  at  time  of  offense,  247. 
Proceedings  Invalidated  by  officer  who  signed  charges  serving  as  member,  180. 
Reduction   of  quartermaster   sergeant,    687. 

Reserve  officer  not  triable  for  disloyalty  before  ordered  to  active  service,  327. 
Soldier  triable  by,  after  partial  service  of  civil  sentence,  1085. 
Soldiers  of  arrested  mental  development  who  commit  offenses,  504. 
Spies   trioble   by.   252. 
Judge  Advocate.     See  Judge  Advocates, 
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COURTS-MARTIAL— Continued. 

JUBISOICTION — 

Capital  offense  not  wltbln  summary,  523. 
CItH  offense  after  discharge  not  within,  718. 
Civilian  employed  as  field  auditor  subject  to,  883. 
Civilian  employees  at  port  of  embarlcation  under,  248. 
Civilian  employees  with  Army  in  France  under,  246. 

Company  clerk,  guilty  of  altering  records,  although  discharged,  under,  1104. 
Crews  of  transports  in  time  of  war  under,  79. 
Determined  by  nature  of  offense  with  which  accused  is  charged,  113. 
Division  and  camp  commanders,  065. 

Kmployeea  of  Government  contractor  residing  within  camp  limits  subject  to,  888. 
Enlisted  minors  under  10  years  of  age  under,  867. 
German  prisoners  of  war  at  prison  barracks  within,  783. 
Interned  alien  enemies  under,  174. 

Leased  cantonment  sites  are  under  control  of  State  as  well  as,  82. 
National  Guardsmen  designated  but  not  drafted  under,  232. 
Officer  may  be  tried  for  offense  committed  while  enlisted  man,  644. 
Officer  transferred  to  another  component  while  awaiting  trial,  910. 
Persons  on  board  American  vessels  who  are  subject  to,  785. 
Proceedings  valid  only  as  to  charges  within,  909. 
Registrant  who  commits  crime  before  inducfion  not  subject  to,  843. 
Status  of  subdepot  quartermaster.  Camp  Forrest,  1084. 

Trial  before  court  without  Jurisdiction  does  not  prevent  trial  before  proper,  228. 
Manual  for.     See  Table  of  citationa,  ante,  XXVII. 

MBMBBR8 

Absence  during  taking  of  evidence,  450. 

Divisional   courts-martial,  666. 

Judge  Advocate  should  not  sit  on  court  whose  decision,  he  must  review,  686. 

Officer  who  signed  charges  may  not  serve,  180. 

Retired  officers  may  be  requested  for  court-martial  duty,  904, 

KECORDS — 

Action  by  reviewing  authority  where  error  appears  In,  155. 

Authentication  of  record  of  previous  conviction,  113. 

Correction  by  President  or  Judge  Advocate,  430. 

Correction  prior  to  authentication  allowable,  480. 

Department  commander  may  publish  although  members  have  moved  to  a  camp,  52. 

Diminution  of,  430. 

Explanation  of  right  of  accused  to  testify  should  appear,  874. 

Explanations  and  questions  to  accused  and  his  answers  should  appear,  88. 

Identification  number  of  accused  should  appear  in,  886. 

Inspection  allowable  by  accused  for  making  his  defense,  518. 

Requirements  of  record  when  accused  was  shown  to  be  insane,  186. 
Reviews  of.     See  Table  of  citatione,  ante,  XXXIV. 

Revision  after  change  in  personnel,  823. 

Rights  of  accused  not  injuriously  affected  by  irregularities,  910. 
Reviewing  authority.     See  Heviewing  authority. 
Sentences.    See  Sentencee, 

SPBCIAL — 

Authority  to  appoint,  920. 

Commander  of  trains  may  appoint,  13. 

Commanding  officers  of  detached  battalions  authorised  to  appoint,  920l 

Commanding  officers  of  machine-gun  battalions  may  appoint,  114. 

Jurisdiction  of,  118. 

Officer  commanding  an  ammunition,  engineer,  or  artillery  train  may  appoint,  18. 

Without  Jurisdiction  over  offenses  under  A.  W.  64,  909. 

6CMMABT 

Authority  to  appoint,  920. 

Capital  offense  not  within  Jurisdiction  of,  523. 

Commander  of  trains  may  appoint,  18. 

Commanding  officers  of  detached  battalions  authorised  to  appoint,  920. 

Commanding  officers  of  machine-gun  battalions  may  appoint,  114. 

Flying  cadets  triable  by,  839. 

Limitation  on  power  as  to  forfeiture  of  pay,  864. 

Officer  appointed,  is  authorized  to  fix  sale  price  of  deceased  soldier's  effects,  400. 

I*rocediire  on  charges  preferred  by  direction  of  superior  authority,  136. 

I'roceediiiKS  valid  altbough  charges  included  offense  beyond  Jurisdiction  of.  228. 
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COUBTS-MARTIAri— TonMnoed. 

flUMMART — coDtinaed. 

Reduction  to  rankB  not  within  power  of,  94T. 
Bentence  of  forfeiture  of  paj  witbtai  power  oC,  MT. 
UtUltleo  officer  of  camp  not  antbortsed  to  appoint;  MT. 

Witnesses.    See  TTIIimsmc. 
CREWS.     See  Beamem. 
CROPS: 

Damage  bj  onknown  soldiers  asMSSfd  against  IndiTldnal  nieittri  of  a  camp,  t(ML 

Damage  to,  on  land  used  hf  Army  wltbont  eiprcss  contract,  SM. 

Destruction  not  doe  to  Caalt  of  contractor  valid  dalai  agatnat  QorcmBent,  M. 
DAMAGBS.    See  CtotaM. 
DANCE  HALL.    See  Amusememia. 

DEATH.    See  CompenaaHom;  Detcmaed  potmm/  intmtwmivj  lAmm  of  tfafy. 
DEBTS : 

Commanding  olllcer  diargBd  with  soldier's,  867. 

Decree  for  allmoay  a  priTate  inde1>tedness,  9S4. 

Discharge  for  disability  not  withheld  for  Indebtedness  to  OoTemaMftt,  857,  882. 

Officers  discharged  for  refnsal  to  repay  loans,  808. 

Policy  of  War  Department  In  regard  to  officers',  T18,  8S3. 

Post  exchanges,  liability  fbr,  482. 

Stoppage  of  officers*  pay  not  fntboriacd  for  mess  Indebtedness.  84T. 
DECEASED  PERSONS : 

See  also  Cowipentatinm ;  luqueat;  In9ttr&moej  IMe  of  duttf;  Pay. 

BURIAL  SXPBNSSS 

ClTilian  dying  while  at  officers*  training  camp,  213. 

Civilian  employees  dying  after  employment  terminated,  T8T. 

Drafted  men,  appropriation  available  for,  435. 

Enlisted  man  who  died  in  prison  during  snspension  of  sentence  of  discharge.  111. 

Member  of  Army  transport  crew,  288. 

Not  allowable  for  telephone  operator  who  died  in  United  States,  878. 

Soldier  dying  In  hospital  after  being  discharged,  270. 

Soldier  dying  while  absent  without  leave,  1082. 

Soldier  dying  while  on  Indefinite  fnrlongh,  1027. 

Student  dying  at  training  camp,  612. 

Widow  of  Army  field  cleric  may  receive  885  as  reimbursement' for,  1110. 
Cause  of  death  may  be  commnnicated  to  personal  representative,  1086. 
Certificate  of  death  may  not  be  Issued  by  attending  surgeon  to  soldier's  heirs,  81S. 
Charge  on  soldier's  final  statement  not  allowed  for  clothing  unaccounted  tor,  787. 
Deduction  on  pay  roll  of  unpaid  Insurance  premium  of  soldier,  1026. 
Disposal  of  checks  payable  to  deceased  allottee,  876. 

ESTATES 

Disposition  of  elEects  of  member  of  Army  transport  crew,  S88. 

Disposition  of  effects  of  soldier  who  died  while  on  Indefinite  furloogh,  lOtT. 

Disposition  of  effects  of  United  States  soldiers  held  as  prisoners  of  war,  788. 

Disposition  of  estate  of  deceased  soldier,  660. 

Interned  alien  enemies,  723. 

Personal  effects  of  soldier  without  kin  may  be  sold,  1078. 

Personal  effects  of,  to  whom  delivered,  490. 
Information  furnished  by  Government  bearing  on  claim  for  Insurance^  811,  1086. 
Military  escorts  allowable  without  expenses  beyond  transportatiott,  188. 
Military  honors  denied  soldier  who  dies  while  absent  without  lea^e»  801. 
Presumption  of  death  after  being  reported  missing  In  action,  248. 
Purchase  of  funeral  wreath  for  foreign  officer,  863.  ^  • 

REMAINS — 

Commanding  officer  may  order  attendance  beyond  department  Umlts^  088k 

Expense  of  transportation  reimbursed  to  soldier's  family,  1080. 

Expenses  of  attendant,  826,  719. 

Mileage  for  Army  field  clerks  accompanying,  828. 

Mileage  for  officer  accompanying,  378. 
Settlement  of  claims  arising  from  killing  of  persons  on  Mezlean  bolder,  868. 
DECISIONS  : 

Comptroller  of  the  Treasury.     See  Ta^le  of  eitoHono,  ante,  KXZY. 
Courts.     See  Table  of  oitaiiono,  ante,  XVII. 
DE  FACTO  OFFICER : 

Attempted  revocation  of  discharge  did  not  affect  status  of»  137. 
DeflnlUon,  672,  860b 


IHUBX  113S 

DB  PACTO  OFFICER — Continued. 

OtBeer  appointed  i»  nonexistent  ottco,  6T2. 

Officer  who  continues  to  serve  after  dlBc]iais%  960. 

Berrlce  after  attempted  rMroeatiOB  of  ezecnttd  dUKSburti^  IBT* 

Wben  drafted  with  organisation  becomes  de  Jure  oAoer,  lft7» 
DEFECTIVBS : 

Disposition  of  soldiers  who  ooniffllt  offenses*  604. 
DEFERRED  CLASSIFICATION.     See  Draft. 
DELINQUENTS  : 

Registration  of  draft,  840 
DBMOTIONB.     See  MUmU, 
DENTAL  CORPS : 

Basis  of  computing  number  of  officers  in,  886. 

Contract  surgeons  are  part  of  Regular  Army,  and  snbjsot  to  ndlltaty  Utw,  1028. 

First  lieutenants  in  National  Quard  eligible  to  promotion,  SCO. 

National  Guard,  discharge  of  officers,  808. 

Necessity  of  recommissionlng  officers  in  actiyo  service  at  tlms  of  reappolAtment,  888L 

Promotion  of  first  lieutenants,  Regular  Army  or  National  Guard,  478b 
DENTAL  RESERVE  CORPS  : 

Retention  of  commission  by  Porto  Rican,  (180. 
DEPARTMENT  COMMANDER  : 

General  court-martlsl  for  trial  of  officer  with  tactical  dtvlslMi  convoned  by,  29S. 
DBPENDBNTB : 

See  also  BeneflciariM ;  Childrtn;  Inturanoe;  Paret^Uf  Fwn  a»d  sKowoneM;  Qvorfers. 

Commutation  of  quarters  for,  when  residing  in  foreign  eountry,  600. 

Discharge  of  soldier  because  of,  708. 

Fraudulent  claim  for  discharge,  242. 

Officer  not  entitled  to  commutation  of  quarters  for  two  groups  sC  1100. 

Quarters  for  dependents  of  Army  field  clerks.  007. 
DEPORTATION  : 

Alien  enemies,  S22. 

Soldier  guilty  of  prostitution,  27S. 
DEI'OSITIONS  : 

See  also  AJOIldavits;  Evidence. 

Member  of  expeditionary  forces  may  make  for  use  in  salt  to  which  ho  Is  party,  842. 
DEPOSITS : 

rompany  commander  may  not  take  deposit  from  discharged  soldier  for  uniform,  110. 
DEPUTY  UNITED  STATES  MARSHALS.    See  MarafuiU,  United  Statea. 
DESBftlTION : 

See  also  Absence  ioithout  leave;  Pay  and  alloioaneee;  Reward, 

Alien  in  United  States  Army  escaping  to  neutral  country  after  capture  by  miemj,  761. 

Allotment  for  purchase  of  Liberty  bonds,  effect  on,  410. 

Apprehension  of  Canadian  deserter  in  United  States,  688. 

Arrest  of  suspected  desertex  by  dvll  officer  authorised,  208. 

British  seamen  deserters  in  American  ports  can  not  be  apprehended,  980. 

Certificate  may  be  issued  by  local  board  after  offender  has  been  deltvered  to  camp,  146. 

Charge  may  be  set  aside  as  erroneous,  after  which  pay  can  not  be  forfeited,  181. 

Charge  may  be  set  aside  when  soldier  is  mentally  deficient*  880. 

Charge  removed  by  honorable  discharge,  888. 

Citizenship  forfeited  by  conviction  for  In  time  of  war,  982,  1118. 

Collection  of  money  due  post  exchanges  from  deserters,  407. 

Constructive  pardon  of  technical  deserter,  481. 

Crews  of  transports  in  time  of  war  may  be  tried  by  court-martial  for,  70. 

Disposition  of  alleged  deserter  found  physically  unfit,  50. 

Disposition  of  deserter  who  enlisted  in  another  organisation,  428. 

Disposition  of  deserters  whose  organisations  are  overseas,  181,  OOOl 

Effect  of  draft  of  persons  already  enlisted,  828. 

Effect  on  compulsory  allotments,  1014. 

Findings  by  Adjutant  General  contrary  to  records  of  soldier's  organisation,  1005. 

Forfeiture  by  marine  of  right  to  wear  Mexican  service  badge  because  oC  Ifil. 

Forfeiture  of  pay  doe  deserter,  803,  463. 

Garrison  prisoner  who  escaped  from  hospital  not  guilty  of,  08. 

General  prisoners  may  be  restored  to  duty  by  Secretary  of  War,  6. 

Liability  of  conscientious  objectors  for,  240. 

Mexican  declarant  who  returned  home  after  enlisting,  878. 

National  Guard  Reservist  not  reporting  with  drafted  organization  guilty,  1067. 

National  Guardsmen  drafted  Into  Federal  service  may  be  tried  for,  078. 
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DESERTION— ContJiiued. 

Order  approving  acquittal  becaase  of  meotai  Incapacity  shoQld  be  pobllalwd,  US. 

Procedure  In  caae  of  draft  deserter,  679. 

Procedure  under  erroneona  charge  of  draft  desertion,  1023. 

PunlKbment  for  concealing  deserters,  293. 

Reimbursement  of  expenses  for  apprehending  draft  deserter,  806. 

R<>8toration  to  duty  without  trial  of  deserters,  131,  817,  686. 

Reward  for  apprehension  of  deserter,  501,  670. 

Reward  for  delivery  of  draft  delinquents,  339. 

Right  of  civilian  to  arrest  deserter,  631. 

Self  mutilation  by  registrant  after  receipt  of  order  for  Induction  evidence  of,  1076. 

Surrender  of  deserter  to  military  authorities  at  end  of  civil  sentence,  916w 

Hurrender  to  civil  authorities  of  deserter  under  Federal  Indictmeiit,  925. 

Surrender  to  military  authorities  In  United  States  of  deserter  to  Mexico,  687« 

Travel  orders  issued  for  disposition  of  draft  deserters,  817. 

Uneonditionnl  surrender  required  of  soldier  who  deserted  to  Oinada,  810. 
DETACHMENT  OF  TROOPS  : 

Utilities  officer  of  a  camp  Is  not  In  command  of  a,  907. 
DETAIL : 

Assistant  Judge  advocate  may  be  detailed  as  trial  judge  advocate,  919. 

Enlisted  men  detailed  as  mess  sergeants,  117. 

Enlisted  men  may  not  lawfully  be  detailed  to  civilian  service,  944. 

Flret-class  sergeant  may  be  detailed  as  mess  sergeant  in  Signal  Corps,  128. 

Msjor  msy  be  detailed  as  Instructor  at  United  States  Military  Academy,  102ft. 

Members  of  Enlisted  Reserve  Corps  to  educational  Institutions,  819. 

Members  of  Officers*  Reserve  Corps  to  educational  Institutions,  819. 

Pay  of  retired  officers  detailed  to  training  school  for  inducted  men,  862. 

Retired  officers  to  educational  institutions  where  required  capacity  Is  not  filled.  182. 

Soldiers  may  not  be  detailed  as  servants  to  officers*  mess,  940. 
DETECTIVE  AGENCIES  : 

Guard  duty  at  gas  defense  plant  may  not  be  performed  by  employees  of,  77. 
DETENTION  CAMPS : 

Cost  of  constructioij,  455. 
DIETITIANS : 

Not  entitled  to  benefits  of  war  risk  Insurance  act,  959. 
DIRECTOR  GENERAL  OF  RAILROADS : 

Jurisdiction  only  over  commercial  business  on  Government-owned  roads,  99* 
DISABILITY : 

See  also  Compcn$ation ;  Line  of  duty, 

CKBTiriCATB — 

Amended  to  show  honorable  discharge,  1111. 

Discharge  on,  by  whom  signed,  191. 

Ijcavc  of  absence  granted  on,  date  effective,  909. 

p:fflclency  board  to  consider  If  officer's  disability  Is  incurred  In  line  of  doty,  161. 

Inquiry  regarding  previous  condition  not  made  after  acceptance  for  service,  1063. 
DISBURSING  OFFICERS : 

Civil  office,  although  incumbent  must  be  member  of  National  Guard,  812. 

Delegation  of  trust  and  accountability  to  officers  by,  982. 

Public  money  In  hands  of,  garnishment  of,  406. 
DISCHARGE : 

Alien  can  reenter  service  only  by  voluntary  enlistment  after,  1081. 

Alteration  of  valid  discharge  of  alien  not  allowable,  824. 

Application  by  parents  for  discharge  of  minor,  54. 

Appropriation  of  deceased  civilian's  property  warrants  officer's,  859. 

Automatic  dlscl^arge  of  enlisted  man  by  acceptance  of  commission,  68. 

Automatic  discharge  of  enlisted  man  by  appointment  as  warrant  officer,  1034. 

Cadet  discharged  from  United  States  Military  Academy  eligible  to  commission,  097. 

CERTIFICATI 

Amended  to  correct  erroneous  charge  of  fraudulent  enlistment,  1080. 

Amendment  of  disability  certificate  to  show  honorable,  1111. 

Ante<1atlng  of  insane  soldier's,  482. 

Camp  commander  or  commander  of  baae  hospital,  right  to  sign,  191. 

Delivered  after  rescission  of  order  of  discharge  not  effective,  1080. 

Need  not  be  issued  by  State  to  members  of  National  Guard  upon  being  drmfted,  65. 

Sif^nerl  by  field  officer  or  commanding  officer,  1088^ 
Civil  offense  after  discharge  not  triable  by  courts-martial.  718. 
Civilian  clothing  issued  to  soldier  receiving  other  than  honorable,  283. 
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DISCHARGE— Continued. 

Company  clerk  who  altered  pay  records  amenable  to  military  law  after,  1104. 

Continuance  in  nerTice  after,  780. 

Dental  officer,  National  Guard,  who  failed  to  pass  examination  for  promotion,  808. 

DISABILITY 

Debt  to  Government  should  not  prevent^  857.  962. 

Gratuity  pay  not  allowed  officer  on,  273. 

Honorable  discharge  for,  283. 

Soldier  sick  in  hospital,  270,  283,  450,  1070. 

Stoppage  of  pay  for  reward  for  desertion  not  authorized  after,  978. 

Surgeon's  certificate  discharges  prison  sentence  of  soldier,  962. 

War  risk  insurance  may  be  continued  after,  1036. 

DISHONORABLB 

Compulsory  and  voluntary  allotments  affected  by,  771. 

Continuation  of  insurance  during  suspended  sentence  of,  820,  1024. 

Death  of  soldier  during  period  of  suspended  sentence  of,  726. 

Draftee  may  enter  officers'  training  school  after,  from  Navy,  734. 

Effect  on  forfeitures  of  restoration  to  duty  after,  184. 

Enlistment  period  counted  toward  retirement,  236. 

Liberty  bond  allotments  not  affected  by,  602,  672. 

Not  recommended  In  cases  of  larceny,  90. 

Procedure  on  discovery  that  insanity  existed  when  offense  was  committed,  24L 

Second  enlistment  discharge  not  affected  by  previous,  1028. 

Sentenced  to  hard  labor  for  more  than  six  months  without,  684. 

Soldier  who  was  previously  honorably  discharged  may  reenlist  after,  203. 
DISMISSAL  or  orricBss — 

Action  of  commanding  officer  at  port  of  embarkation  in  cases  involving,  429. 

Procedure  for,  354. 

Rank  of  noncommissioned  officer  upon  reenllstmcnt  after,  824. 

Reentering  service  as  enlisted  man  after,  657. 

Temporary  officers  may  be  dismissed  by  President  without  trial,  889. 

Trial  by  court-martial  after,  354,  753. 
Disposition  of  alleged  deserter  found  to  be  physically  unfit,  59. 
Disposition  of  ineligible  persons  Inducted  Into  service,  500.  ^ 

Disposition  of  insane  soldier  after  discharge  from  disciplinary  barracks,  622. 
Draftee  not  entitled  to  refund  of  payment  for,  494. 
Duplicate  issue  of  Form  No.  638  In  conformity  with  A.  R.  151,  792. 
Effect  of  discharge  issued  by  mistake,  974. 
Effective  only  for  soldier  for  whom  intended,  87,  395. 
Effectiveness  depends  on   notice,   786. 

Enlisted  man  convicted  of  larceny  by  civil  court  not  discharged  from  Army,  48. 
Enlisted  man  may  not  be  discharged  at  termination  of  first  enlistment  period,  816. 
Enlisted  men  in  British  army  discharged  for  their  own  convenience  or  as  punlsli- 

ment  not  entitled  to  mileage,  928. 
Expiration  of  enlistment  during  emergency  does  not  entitle  soldier  to,  149. 
Family  allowances  cease  on  date  of  discharge  to  accept  commission,  1020. 
Felon  inducted  while  on  parole  from  penitentiary,  988. 

Felon  on  parole  enlisting  may  continue  in  service  until  end  of  enlistment,  46. 
Final  settlement  with  mentally  deficient  soldier  after,  897. 
Fraudulent  discbarge  voidable  at  option  of  Government,  644. 
Gratuity  pay  not  allowed  officer  discharged  and  retained  in  lower  grade,  1076. 
Hearing  before  board  not  compulsory  for  National  Guard  or  Reserve  officers,  89. 
Honorable  discharge  for  disability,  288. 
Honorable,  removes  charge  of  desertion,  888. 
Incompetent  limited  service  men  may  be  discharged,  970. 
Indefinite  furlough  does  not  entitle  enlisted  man  to,  988. 
Induction  pending  claim  for  deferred  classification  cured  only  by,  928. 
Insane  soldier  erroneously  discharged,  862. 

Legality  of  discharge  of  soldier  imprisoned  by  order  of  civil  court,  960, 
Men  exempt  by  district  board  after  induction,  254. 
Mentally   defective  soldier,   826. 

NATIONAL  OUABO— 

Designated  but  not  drafted,  282. 

Member  sentenced  for  absence  without  leave,  1101. 

Officer  can  not  be  discharged  by  department  commander,  162. 

116740*— 19 72 


1138  INDSX« 

DISCHARGE— Continued. 

Officer*  ma  J  be  discharged  withoat  hearing  before  retirtec  beard,  S9. 

Srvert  to  dvttUn  etatm  after  dlechaiiie  from  Federal  eerrke,  1098. 
Neutral  declarant  inducted  Into  aervice  not  entitled  to,  816. 
Neutral  enemy  may  conttnne  war-rlak  inanraiioe  aftar«  991,  lOlift. 
Nondeclarant  soldier  for  absence  wtthont  lea^e  dlecbacfed  as  allea  eaMir»  888^ 
Not  invalidated  by  erroneous  designation  of  branch  of  aerrloe.  lOtt. 
Officer  becomes  de  facto  officer  when  contimitaK  to  serre  after,  999. 
Officer  can  not  rerert  to  status  of  enlisted  man  upon,  68. 
Officer  physically  aaflt  when  aypolBted,  898. 

Officer  recom missioned  after  discharge  aot  contlsnoualy  In  aerriee,  1999^ 
On  grounds  of  dependency,  798. 

Procedure  of  boards  aivolBted  to  pass  on  olMcere'  qoalificatloBa,  2S. 
Procednre  to  eorrect  error  In  delivery  of  wrong  claaa  of,  188. 
Prosecution  of  officer  for  refusal  to  refund  paj  aeoepted  after,  944. 
Provisional  officer,  888w 

Refusal  of  officer  to  niMiy  loaaa  ioatlHea,  859. 
Registrant  Injured  whUe  entralntaig  entiUed  ta  pay  until,  1911. 
Regular  Army  officer  diachazg^  from  temporary  elBe^  86S. 

RoHerve  officer  discharged  on  recenmendatlon  of  board  geta  moBtb'a  cxtna  pay.  229. 
Reserve  officer  reverts  to  civilian  status  iq^a,  988. 

BBVOCATION 

Attempted  revoeatlon  of  executed  diaebarge,  18T. 

Discharge  of  aoldier  under  statatory  a^e  to  accept  cowailartaa  Aasd  If  not  ob- 
tained by  fraud.  60. 
Fimodaleiitly  procured  discharge,  242. 

Not  allowed  because  of  wrong  class  but  certificate  may  ha  eonaeted,  188. 
On  grounds  of  enemy  alienage  not  allowed,  1061. 

Service  terminated  by,  1009. 

Soldier  discharged  without  his  knowledge  while  on  farloagh*  880. 

Soldier  illegally  naturalized,  1017. 

Validity  of  honorable  discbarge  pending  review  of  oeatence  of  caBEt^aartial,  540L 

Validity  of  notice  sent  to  soldier  in  boflpltal,  270,  1979. 

Waiver  of  ezemptioB  does  not  prevent  alien  enemies',  718. 
DISCIPLINARY  BARRACKS: 

Allowances  to  civilian  prisoners  upon  dischaive,  164. 

Disposition  of  Insane  soldier  after  dlacbai«a^  626. 

Post  exchanges  may  be  conducted  at,  599. 

Travel  allowance  for  former  officer  upon  dlaciiarfB  froai,  ISM. 

Travel  allowance  for  general  prisoner  on  discharge  fren,  206. 
DISCIPLINB.     See  OomrU-martiai;  FrU^nera;  Fmmlthmmt;  Bamh;  Mmimmtj  Mpeoiflo 

namet  of  o/TONoes. 
DISCOUNTS : 

Casii  discount  on  Govumment  contracts  for  purcfaaaa  of  auppUaa,  749. 
DIKEASB.     See  liU^eM;  MeMoal  TreatmeiU. 
DISLOYALTY : 

Action  in  case  of  Reaerve  officer  gnilty  of,  before  being  ordered  to  nctivo  aerrice,  827. 

Enlisted  men  uttering,  triable  under  A.  W.  96,  870. 

Inciting  by  letter  against  caritylBg  a  rifle  aetlonabla,  926. 

Letter  inciting  refusal  of  military  doty,  749. 
DISMISSAL  OF  OFFICBRB.    See  JMatrfrnrpe. 
DISOBEDIENCE  OF  ORDERS : 

Article  of  war  covering  charges  for,  888. 

Charge  can  not  be  referred  to  special  coarta^aartlal  by  dhialsa  oanunander*  118, 

Riding  on  platform  of  train  in  violation  of  dlvlalonal  haa6quartei#  order,  888. 
DISTINGUISHED  SERVICfl  CROSS  : 

Date  of  service  does  not  affect  claim  for,  761. 

Representatives  of  deoeaaed  aoldier  Should  reaelva  peatbmaualy  avanded,  966. 
DISTINGUISHED  SERVICE  MEDALS: 

Acceptance  from  foreign  countries,  606. 
DISTRICT  DRAFT  BOARDS.     See  Boards—Draft. 
DIVISION  COMMANDER: 

Acting  as  camp  commander,  665. 

Assistant  Judge  advocate  may  be  detailed  aa  trial  Judge  advDoata  iv,  918» 

Courts-martial  Jurisdiction,  065. 

Referring  of  capital  offense  to  special  courts-martial,  118* 
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DIVORCE ! 

Allotment  of  ofBcer's  pay  Id  letttom^nt  of,  286. 

CltiB«BBhlp  not  0ftiBeil  by  dlroroed  mothe^n  iiMurrte«e  to-  AmericMi,  f  14. 

OeoBpalMry  «Ilo(iiiMt  Car  diiroroed  wtfe.  9M. 

Stoppage  of  pay  to  satlcfy  decree  ol^allmooy  not  antheciieJ,  OM. 
DBAPT; 

Bee  also  Boards — Drmft;  Briti$h  C4^nvent4on;  Dmeriiom:  BtUMmeui;  Indttction. 

Allen  whoae  declaration  of  intention  to  become  dtisen  waa  obsolete  gnlbject  to,  49. 

AUena,  Uat^ty  to  coi^vlwry  mlHtafT  eorTlce.  840. 

Allotment  may  not  be  altered  by  President,  758. 

Clvillao  emptoyeea'  leave  etatua  not  afltatied  by,  508. 

Conscientious  objectors,  liability  for  desertion  from,  849l 

DellnqneBt  not  raglsterhig  to  be  arfwted  and  reglatered  at  lasal  rsatdenoa,  840. 

Deserters  restored  to  duty  without  trial  absolved  from  ebarga  and  penaltlea  of  de> 
sertion,  181,  686. 

Discharge  by  camp  commander  ef  man  net  ordered  te  report,  728. 

DisiAai^e  from  anezplred  enlistmeBt  not  aSMted  by,  888. 

Discharge  of  man  inducted  without  retnming  ^eatlonnalro^  722. 

Discharge  of  scridler  not  altecied  by  treaty  exemptlag  Spaniards  troB  aenice.  824* 

Draftee  not  entitled  to  refund  of  money  paid  for  discharge,  484. 

Effect  of  delay  in  responding  to,  on  right  to  apply  for  war  risk  inauxaace,  482. 

Eligibility  of  indicted  person  at  large  under  criminal  process,  648. 

Jfefor  In  dasalAeatlon  of  felon  by  local  board,  600. 

■ZaMPTION 

Felon  Indneted  while  on  pazolo  froai  penitentiary*  888. 

Medkml  students,  462. 

Mistaken  age  not  sufficient  grounds  for  dlaeiiargo  after  induolioA,  148. 

Nondeclarant  alien  who  failed  to  antsr  dalm  can  not  obtain,  21. 

Procedure  for  discharge  of  men  eaeapfted  by  district  board  after  induct  loo,  254. 

Waiver  by  postal  employee  final,  647. 

Waiver  does  not  prevent  discharge  of  alien  enemy,  718. 
National  Guard  "  attached  personnel "  diaflsd  into  Federal  service,  78. 
National  Guard  oAeers  drafted  as  prlvaftaa  if  organlsatloB  is  not  drafted,  40. 
National  Guard  reglmsnt  which  did  not  conform  to  requirements  not  Indtided  in,  52. 
National  Guard  Reserve  otteers  not  included  In  Fsderai,  626. 
Naval  Reservists  not  required  to  roglsiter,  088. 
Obligation  of  Brtttah  sabject  residing  in  United  States.  688. 
Procedure  In  case  of  dxmft  deserter,  078. 
Procedure  under  erroneous  charge  of  draft  desertion,  1028. 
Regulations.     Bee  ra8ls  of  ctto^lone,  ante,  XXTI. 
Reserve  officers  not  in  active  service  are  subject  to,  911. 
DRUGS : 

Army  surgeons  bound  by  State  laws  If  practicing  outside  official  duties,  41. 
DRUNKENNESS : 

Death  resulting  from  misconduct  debars  from  beneflts  of  war  risk  insuraaoe,  802. 
DUTY: 

▲cnva — 

Definition,  640. 

Mileage  of  reserfo  officer  callod  to,  800. 

Officer  entitled  to  baggage  allowance  when  ordered  to,  805,  504. 

Rank  and  pay  of  retired  oOker  assigned  to,  007. 

Rank  of  reserve  officers  ordered  to,  287. 

Reserve  officer  entitled  to  ailleaOe  when  ordered  te,  804. 

Retired  enlisted  men  detailed  as  recrultiBg  sergeants,  060. 

Retired  officer  detailed  to  take  charge  of  military  training  sdioe>ls,  008. 

Retired  officer  may  assume  command  of  post.  470.     - 

Retired  officers  of  District  of  Columbia  Militia  not  subject  to  call  to,  147. 

Service  as  contract  surgeon  regarded  as,  018. 

Status  of  Officers'  Reserve  Corps,  pay  and  allowaneea,  ftO,  280,  770,  805. 

Territorial  jurisdiction  of  United  States,  580. 

While  on  retired  list  counted  in  determining  relative  rank,  008. 
■xraA — 

Employment  of  soldiers  In  unloading  Qovemroent  supplies  Is  not,  08. 

Voluntary  service  without  special  assignment  not,  7^5. 
Military  police  may  be  used  inside  cauip  for  guard,  742. 
Restoration  to.    See  Jteftoralfon  to  ^ty. 
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DUTY— Ooutiiiued. 

KFECUL — 

Private  in  f^ignal  Corps  entitled  to  commutation  of  rfttlons  while  on,  IKIS. 
ITnitcd  States  Army  officers  given  all  duties  formerly  assigned  to  Begalara,  788^ 

KITH  TROOPS  IN  THl  WMUD 

Civilian  clerks  at  camps  are,  145,  215. 

Medical  parties  making  nntritional  surveys  at  camps  not,  86. 
EAHBMENTS : 

Hewer  on  hospital  reservation  may  be  used  and  extended  by  local  authoritiet,  WML 
EDITORS : 

Appropriation  available  for  salary  of  art  editor  of  Ordnance  magasine,  888. 
EDUCATIONAL  INSTITUTIONS : 

See  also  Camp»;  Military  itiMtruction;  Studcnif'  Army  TraiMng  Corp9;  United  Btmiea 
Military  Academy, 

Detail  of  members  of  Enlisted  Reserve  Corps  to,  319. 

Detail  of  meftibers  of  Officers*  Reserve  Corps  to,  819. 

Detail  of  retired  officers  for  military  instruction  If  required  capacity  Is  not  filled,  132. 

Erection  of  school  buildings  at  munitions  plants,  668. 

High  school  cadet  corps  instructors  may  not  wear  Army  uniform,  107. 

Honor  graduates  of  **  honor  schools  '*  determined  by  rules  of  War  Department,  178, 

Honor  school  defined,  173. 

Legality  of  proposed  Students'  Reserve  Corps,  326. 

Schools  impaired  by  reduction  in  taxes  due  to  Federal  requisition  of  property,  83S. 

Security  not  required  for  uniforms  furnished  by,  121. 

Technical  training  at  Government  expense  may  not  be  giren  felon  at,  890. 

Telephone  service  furnished  by  Signal  Corps  where  S.  A.  T.  C.  Is  stationed,  916. 

Zones  of  prohibition  about,  764. 
EFFECTS  OF  DECEASED  PERSONS.     See  Deceased  persona, 
EFFICIENCY  BOARDS.     See  Boarda— 'Efficiency, 
EIGHT-HOUR  LAW : 

See  also  Contracts, 

Applicability  to  contract  for  enlargement  of  ordnance  plant,  291.- 

Applicability  to  contract  to  rent  and  operate  plant  for  benefit  of  QOTemment,  486. 

Contracts  for  articles  not  usually  found  in  open  market  affected  by,  563. 

Employees  may  work  on  private  work  after  eight  hours  on  Goyernment  work,  49. 

Employees  of  independent  contractor  not  subject  to,  212. 

Extra  pay  for  overtime  work  on  articles  not  usually  found  In  open  market,  171. 

Not  applicable  to  contracts  connected  with  public  defense,  1092. 

Subcontracts  for  tools  placed  in  name  of  contractor  not  goremed  by,  193. 

**  Suggestions  for  administration,"  by  Solicitor  of  Navy,  564. 
ELECTRIC  POWER : 

Secretary  of  War  may  arrange  for  transmission,  641. 
ELECTRICIANS : 

Transfer  of  master  signal  electrician  from  Chemical  Warfare  to  Ordnance,  868. 
EMPLOYEES : 

See  also  Civilian  employees;  Employment;  Labor,  Pay. 

Bight-hour  law  not  applicable  to  employees  of  independent  contractor,  212. 

Government  contractor's  chauffeur  resident  of  camp  triable  by  court-martial,  888. 

Industrial  award  to  injured  employee  not  an  element  of  cost  la  cost  plus  contract,  941. 
EMPLOYMENT : 

See  also  Eight-Hour  Law;  Employees ;  Incompatibility;  Labor;  Overtime;  Pay. 

Enlisted  men  by  Government  contractor,  761. 

Official  stenographers  as  courts-martial  reporters,  836. 

Physically  disqualified  enlisted  men  in  War  Department,  688. 

Prisoners  of  war  for  construction  work  on  barracks,  683. 

Prisoners  of  war  in  Siberia  can  not  be  employed  in  unloading  munitions,  1082. 

Private  employment  of  enlisted  men,  694. 

Students  at  school  of  photography  in  laboratory  not  operated  by  Army,  944. 

Women  over  21  years  of  age  may  work  on  night  shifts,  126. 
ENGINEER  CORPS : 

Engineer  regiments  entitled  to  bands,  619. 

Rank  of  officers  appointed  to  original  vacancies,  448. 
ENGINEER  OFFICERS'  RESERVE  CORPS: 

Mileage  on  reporting  at  request  of  War  Department  in  advance  of  formal  orders,  200.  , 
ENGINEERS : 

Commanders  of  detached  battalions  authorised  to  appoint  courts-martial,  920.  • 

Longevity  pay  for  chief  engineer  of  Army  Mine  Planter  Service,  1068. 
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ENLISTED  MEN : 

Army  field  clerks  have  status  of,  080. 

Assignment  to  organization  In  United  States  when  nnflt  for  duty  In  Canal  Zone,  870. 

Commutation  not  affected  by  addition  of  general  and  nurse  to  list  of  grades,  001. 

Conscientious  objectors  on  farm  furloughs  or  on  service  with  Friends*  Bjsconstme- 
tion  Unit  are»  031. 

Deceased.    See  DeoeoBCd  perionB* 

Discharge.    See  DUoharge. 

Eligibility  to  appointment  as  second  lieutenants,  Regular  Army,  206. 

Employment  by  GoTemment  contractor  permiasable,  701. 

Employment  by  official  stenographers  as  court-martial  reporters  not  allowed,  880. 

Employment  In  War  Department  of  physically  disqualified,  638. 

Enlistment  terminated  by  acceptance  of  commission,  68. 

Examination  for  commission  as  provisional  second  lieutenant,  314. 

Insane.    See  Jnaane  personB, 

Pay.    See  Pay  and  aUinoaneea, 

Priyate  employment  incompatible,  604. 

Students  at  school  of  photography  may  work  In  laboratory  not  operated  by  Army,  044. 
ENLISTED  RESERVE  CORPS : 

Chomists  and  instructors  placed  In,  326. 

Detail  of  members  to  educational  institutions,  310. 

Unauthorized  wearing  of  regulation  enlisted  man's  button  prohibited,  170, 
ENLISTMENT : 

Acceptance  of  commission  by  enlisted  man  terminates  his,  68. 

Alsatians  not  permitted,  602. 

Computation  of  enlistment  periods  of  drafted  National  Guardsmen,  1042. 

Constructive,  by  rendering  service  and  accepting  pay,  488. 

Constructive  enlistment  of  National  Guardsmen  In  organisation  at  time  of  draft,  073. 

Contract  implied  In  fact,  677. 

Conviction  of  felony  disqualifles  for,  082. 

Date  of  enlistment  of  soldier  in  National  Guard  unit,  664. 

Declarant  aliens  not  permitted  in  Navy,  871. 

Definition  of  enlisted  soldier,  860. 

Dismissed  ofllcer  may  enter  service  as  enlisted  man,  667. 

Drafted  man  who  had  served  one  enlistment  entitled  to  pay  of  second  enlistment,  687. 

Eligibility  of  former  insane  man  depends  upon  showing  of  complete  recovery,  200. 

Eligibility  of  indicted  person  at  large  under  criminal  process,  648. 

Exemption  waiver  of  postal  employee  final,  647. 

Extension  of  period  after  termination  of,  816. 

■VBBION — 

Not  forbidden   to   United   States   citizen   unless   an   attempt   to  evade   United 
States  military  service,  840. 

Condonement  not  allowed,  086. 

Discharge  certificate  amended  to  correct  erroneous  charge  of,  1080. 

Disposition  of  deserter  who  enlists  in  another  organization,  422. 

Effect  on  pay  when  discharged  for,  801. 

National  Guardsmair,  who  reports  previous  dishonorable  discharge,  innocent,  23. 

Pay  of  soldier  not  allowed  prior  to  time  Government  ascertained  fraud,  44. 

Validity  of  enlistment  by  man  over  statutory  age,  00. 

Waiver  of,   by   Government,  437. 

War  risk  insurance  canceled  upon  discharge  for,  128. 
Hawaiian  of  Chinese  descent  may  enlist  in  United  States  Army,  67. 
Japanese  do  not  gain  citizenship  through,  1068. 
Loss  of  papers  does  not  affect  contract  made  before  reaching  age  limit,  046. 

HIK0B8 —  » 

Discharge  from   enlistment,   661. 

Jurisdiction  of  civil  court  over,  64. 

Jurisdiction  of  court-martial  over,  357. 

Voidable  but  not  .void,  64,  367,  661. 
National  Guard  oath  of  enlistment  distinct  from  that  of  draft  act,  806. 
Native  of  Germany,  prerequisites  for  eligibility,  668. 
Oath  compulsory  for  officers  and  volunteers,  178. 
Oath  need  not  be  administered  to  drafted  men,  178. 
Oath  unnecessary  when  service  is  rendered  and  pay  accepted,  488. 
Record  missing  cured  by  admission  of  accused  and  evidence  of  actual  service,  878. 


114S  INDEX. 

ENLISTMENT— Continued. 

^■■NLISTMBNT 

After  termiiMitloB  of  cwnmlwrtoDed  Berrlee,  383. 

CbftBge  of  date  to  correct  error,  441. 

IMflcharffe  of  soMier  wtttioot  bis  kBowl«dge  n^ile  oa  fdrtDQSk.  986. 

Dishonorable  discharge  does  not  bar  soldier  previously  hoDonMy  dtscharged,  208. 

Indorsement  of  noncommlBsioned  oflScer's  old  ¥FariaBt  opffn,  781. 

Not  established  by  former  marluo  enlisting  in  Navy  or  rkae  'versa,  948. 

Rank  of  <MB€liarged  nonoommiOTloned  officer  upon,  884. 

Restoration  to  former  grade  after  termination  of  cooiBlMloiked  service,  1M4. 

Bervice  in  Navy  does  uot  oonstitirte  eligiiitlt^  for  knaw,  189. 
Refund  of  money  paid  by  soldier  for  dischafige  from,  494. 
Reimbursement  for  travel  caused  l>y  fauH  of  Teeraltteg  sergeant,  85T. 
Service  in  Coast  Quard  in  time  of  war  not  regarded  as  service  in  the  Navy,  894. 
Service  should  be  counted  with  last  enlistment  in  oompotlng  for  retiremeat,  911. 
Status  of  applicant  for  enlistment  prior  to  taking  oath,  828. 

Temporary  removal  from  State  does  not  cliange  date  of  Katlosal  Ouardsauta'a,  1908. 
Voidable  bat  not  void  when  felon  enlisted  while  on  parole,  46. 

VOLUNTABT 

Age  restrictions  upon,  90,  159. 

Discharged  alien  enemy  can  reenter  Army  only  by,  1081. 

Not  permitted  in  Navy,  940. 

Waiver  of  exemption  does  not  prt>vent  discharge  of  alien  enemy.  718. 
ENVELOPES : 

S(H^  also   Mail, 

Government  contractor  not  entitled  to  franked,  781. 
EQT'IPMBNT: 

Installation  of  heating.  In  theaters  at  cantoasMnts,  57. 

Issue  to  field  officers  must  be  authorized  by  Secretary  of  War,  18- 
ERRATA.     See  ante.  XL. 
ESCAPE : 

From  guardhouse  a  purely  military  ofltense,  258. 

Prisoner  escaping  while  serving  courts-martial  sentence  oflense  under  A.  W.  98,  467. 

Prisoners   shot   while  attempting,  627. 
lEBCORTS : 

Military  escorts  allowable  without  expenses  i>efyond  transportation,  198i. 
ESPIONAGE.     See   DfoloyoWy. 

ESTATES  OF  DECEASED  PERSONS.     See  Beeea^ied  perwnM. 
EVICTION : 

Stayed  if  ability  to  pay  rent  is  affected  by  military  service,  1069. 
EVIDENCE : 

See  also  Accused;  Deponitians;  WitneBset;  Nomm  of  &p0ptfte  o/TaiMa. 

Admissibility  of  testimony  taken  before  efficiency  board  irregularly  coovaaed,  981. 

Admission  by  accused  of  enlistment,  878. 

Civil  authorities  should  furnish  to  courts-martial,  with  surrendered  prtsoner,  1085. 

Competency  of  muster  rotls  to  establish  alMieiic<^  without  leave,  278. 

Competency  of  oral  report  of  noncommissioned  officer  to  estaMtsh  absenee  without 
leave,  272.  • 

Keeping  Gknrernmen-t  property  in  personal  qvaiters  not  proof  of  iBtended  sale,  10G4. 

Letters  of  husband  urging  wife  to  engage  in  prsstttution  admissible,  193. 

Morning  report  evidence  of  absence  without  leave,  1077. 

Official  GovernmoDt  records  wanted  in  private  litigation  may  be  Insiwcted,  230. 

Secondary  not  available  unices  superior,  69. 

Self  mutilation  by  draftee  after  order  for  Induction  evMeaee  of  desegtioB,  1078. 
EXECUTIVE  ORDERS.     Bee  TaMe  of  oitatioHB,  ante.  XXVIII. 
EXKCUTIVE  PROCLAMATIONS.     See  Table  of  oitationa,  ante,  XXVIIL 
EXEMPTION  FROM  MILITARY  SERVICE.     See  Drmft, 
EXPATRIATION.     See  Oitizemhip;  Draft, 
EXPEDIENCY  : 

Exercise  of  military  Jurisdiction  over  civilian  employees  a.  foeation  of ,  244. 
EXPENSES.     See  Baggage;  Mileage;  Reward;  Trantportattoti;  Trmvehng 
r.XPERT  RIFLEMEN.     See  8harp9hooter9. 
EXPLOSIVES : 

Manufacture  and  storage  for  GovemmeBt  not  under  State  jurisdicttea,  28. 

Protection  by  troops  of  ezploetvee  In  private  storehouses  authorised.  292. 

Provision  in  Qovernment  eontracts  lor  dDsamaos  of  eacploaive  plants,  41QL 
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EXPRESS :  ^ 

Shipment  of  propertj  at  released  Taliuitton,  470» 
EXTINGUISHERS.     See  Pirt  etrtinguishera. 
EXTRA  DUTY.    See  Duty;  Pay  and  allov>anee9, 
EXTRADITION : 

Canadian  deserter  apprehended  In  United  States,  68t, 
FACTORIES.     See  PlantB, 
FALSE  ARREST : 

Risk  of  civilian  taking  supposed  deserter,  531. 
FAMILY  ALLOWANCES.     See  Pay  and  aHoieanoea. 
FEDERAL  PENAL  CODE.     See  Table  of  cUationa,  ante,  IX. 
FEDERAL  TAXES.     See  Taxes, 
FEES: 

Inspection  of  Government  parchased  products  not  subject  to  State*  704. 
Llcehse  fees  for  Jitney  drivers  on  Government  reservation,  787. 
Modlflcitlon  of  agreement  to  hold  contractor  harmless  from  brokerage.  1004. 
Officers,  other  than  Regular  Armjr.  appointed  notaries,  but  may  not  charge,  828.  040. 
FELONIES.    See  OMl  authorities;  Courts-martial;  also  speclflc  hame  of  offenM. 
FELONS.     See  ConvicU. 
FIELD  ARTILLERY  CORPS : 

Packmasters  and  cargadors,  appointment  and  pay,  1047. 
FIELD  CLERKS : 
ABicr — 

Allowances,  character  of  previous  service  to  qualify  for.  868. 

Appointed  from  runks,  entitled  to  mileage  to  flrst  duty  station,  1048. 

Baggage  allowance  on  change  of  station,  377. 

Campaign  badge  for  service  with  Mexican  punitive  expedition.  088. 

Classified  as  noncommissioned  officers  when  admitted  to  hospital.  780. 

Commutation  for  dependents.  007. 

Compulsory  allotments  required  of,  27. 

Discharged  Insane  clerks  admitted  to  Government  hospital.  68. 

Duty  at  ports  of  embarkation  does  not  entitle  to  travel  and  subsistenca,  1071. 

Eligible  to  benefits  under  soldiers*  and  sailors'  civil  relief  act,  050. 

Entitled  to  furlough  fare  when  on  leave.  053. 

Entitled  to  Increase  of  pay  for  foreign  service  since  July  0,  1018,  150. 

Inspection  of  disbursing  officers*  accounts  by,  686. 

Longevity  pay  not  authorized,  077. 

Mileage  for  accompanying  remains  of  deceased  soldier,  828. 

Overpayments  may  be  repaid  in  monthly  iustallmenta  withheld  from  pay,  1078. 

Pay  for  extra  services,  335. 

Rations  while  on  duty  in  field,  667. 

Reporting  court-martial  not  allowed  if  it  interferes  with  regular  duties,  84. 

Retired  enlisted  men,  eCTect  of  accepting  appointment  aa,  500« 

Service  Included  in  longevity  pay,  484. 

Status  that  of  enlisted  men,  030. 

Travel  allowance  upon  discharge,  1004. 

QUARTER  MASTER   CORPS 

Service  as  storekeper  not  counted  in  prerequisite  service,  1046. 
FIELD  SERVICE-     See  BerHce. 
FINAL  STATEMENTS ; 

Discharged  Insane  soldiers*.  588.  807. 

Unaccounted  clothing  may  not  be  charged  on  deceased  soldier's,  787. 
FIRE  EXTINGUISHERS : 

Restriction  of  use  with  materials  not  part  of  invention  invalid.  121. 
FIREARMS.     See  Arms 
FIRST  LIEI'TENANTS.     See  Officers, 
FLOGGING : 

Improper  method  of  discipline  and  regarded  as  Illegal  assault  on  soldier,  874. 
FOOD: 

Reserved  by  packer  for  Army  compensated  for  as  a  requisition  order,  871. 
FOREIGN  ARMIES: 

Enlisted  men  in  British  army  discharged  for  their  convenience  or  as  pantshment 
not  entitled  to  mileage,  828. 

Pay  and  allowances  of  members  on  duty  as  instructors  in  United  States,  682. 

Soldiers'  and  sailors'  civil   relief  act  not  available  for  American  soldlera  in,  704. 
FOREKJN  SERVICE.     See  Pay  and  aUowamees;  Service. 
FORFEITURE  OF  PAY.     Bee  Pay  and  allowanoes— Stoppage, 
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FORMS : 

Palliire  to  execute  form  026,  W.  R.  I.  does  not  estop  soldier  from  claiming  compen- 
sation, 1115. 

Order  courooiog  efficiency  board,  559. 

Preparation  of  Treasury  Dcpt.  form  526  not  a  violation  of  A.  R.  824,  883. 

Redraft  of  Q.  M.  C.  form  108c,  401. 
FRAUD: 

Altering  pay  records  makes  company  clerk  amenable  to  military  law,  1104. 

Discbarge  certificate  obtained  after  withdrawal  of  order  amounts  to,  1080. 

Discbarge  through  mistake  effectire  in  absence  of,  074. 

False  affidavit  of  eligibility  for  Government  postion  a  criminal  offense,  1040. 

Revocation  of  discharge  procured  by,  242. 
FREIGHT : 

Carriage  by  Army  transports  of  private,  71,  316. 

Contractor  relieved  of  charges  due  to  error  of  Government  employee,  1063. 

Deduction  of  charges  not  allowed  on  diverted  shipment,  1019. 

Railroad  liable  for  hauling  charges  of  officer's  household  goods,  862. 
FRIENDS  REC0NSTRUCT:I0N  UNIT  : 

Payment  of  war  risk  insurance  premiums  by  conscientious  objectors  with,  931. 
FUEL; 

Bee  also  Coal;  Heat  and  light;  Quarters, 

Kerosene  and  gasoline  of  Government  not  subject  to  State  txation,  157. 

Kerosene  a«id  gasoline  purchased  by  private  agencies  subject  to  taxation,  157. 

Officer  receiving  commutation  for  heat  must  contract  for,  899. 

Post  exchange  enterprises  operated  by  civilians  may  not  be  supplied  with,  7* 

BALE — 

Officers  on  commutation  basis,  899. 

Retired  enlisted  men,  836. 

Soldiers'  clubs,  935. 
FUEL  ADMINISTRATOR.     See  United  States  Fuel  Administration. 
FUNDS : 

COMPANY 

Division  on  transfer  of  men  to  new  organizations,  445. 

Money  due  from  deserters  to,  collection  of,  497. 

National  Guard,  disposition  of,  upon  being  drafted  into  Federal  Service,  36jU 

Squadron  transferred  en  hloe  entitled  to  transfer  of,  929. 

MESS — 

Disposition  of  unexpended  balance,  658. 

Post  exchange  profits  expended  for  operation  of  barber  shop,  787. 
FUNERAL  EXPENSES.     Bee  Deceased  persons. 
FURLOUGH : 

See  also  Line  of  duty. 

Commissioned  specialist,  510. 

FAUE  CEBTIFICATE8 

Available  for  holders  of  furloughs,  765. 
Full  mileage  not  allowed  for  travel  on,  724. 

FARM — 

Conscientious  objectors*  allotments  cease  when  on,  931,  944. 

Conscientious  objectors  occupy  no  pay  status  while  on,  931,  944. 

Conscientious  objectors  remain  enlisted  men  while  on,  981. 

Death  of  soldier  while  on,  In  line  of  duty,  918. 

Effect  on  allotments,  632. 

Payment  of  war-risk  insurance  premiums  by  conscientious  objectors  on,  031. 

INDV8TBIAI/— 

Disposal  of  effects  and  remains  of  soldier  dying  on,  1027. 

Does  not  deprive  soldier  of  war-risk  insurance  if  premiums  are  paid,  852. 

Enlisted  man  deprived  of  admittance  to  hospital  while  on,  803. 

Enlisted  men  not  entitled  to  discharge  because  of,  988. 

Loss  of  compensation  by  decease  while  on,  941. 

Quartermaster  stores  not  available  for  enlisted  men  on,  803. 
Instruction  furlough  not  absence  from  duty.  1099. 
Pay  of  flying  cadets  while  on,  702. 

Reenlistment  of  soldier  discharged  without  his  knowledge  while  on,  Sdd. 
Soldier  not  exempt  from  personal  service  of  civil  process  while  On,  9d8. 
GAMBLING : 

Right  to  confiscate  money  won  by  soldier,  312. 
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GARNISHMENT: 

Public  money  In  hands  of  dUliursing  officer,  406.  .    * 

OAS: 

Increased  rates  authorized  by  State  Ineffectire  on  Goremment  contract,  834* 
GASOLINE : 

See  also  Fuel. 

Issue  to  United  States  Railroad  Administration  for  automobiles,  836. 
GENERAL  AVERAGE : 

See  also  Ships  and  ahippinff. 

Bond  required  of  United  States  upon  delivery  pending  adjustment  by,  860. 

Time  charter  of  requisitioned  ship  prevents  claim  for  contribution  in,  863. 
GENERAL  ORDERS  OF  WAR  DEPARTMENT.     See  Table  of  citatioM,  ante,  XXIIL 
GENERAL  PRISONERS.     See  PrisonerB. 
GERMANS.     See  AUena. 
GERMANY : 

Alsatians  not  permitted  to  enlist  In  United  States  Army,  602. 

Enlistment  requirements  for  native  of,  658. 
GIFTS: 

Unserviceable  public  property  to  municipality  or  private  person,  109. 
GOVERNMENT  AGENCIES: 

See  also  Educational  institutions ;  Funds;  Post  evchanges;  Railroads. 

Billiard  tables  exempt  from  taxes,  620. 

Construction  of  permanent  hospital  buildings  costing  over  |20,000,  1018. 

Division  of  company  funds,  445. 

License  fees  for  Jitney  drivers  on  military  reservations,  737. 

Sale  of  fuel  to  soldiers'  clubs  allowed,  085. 

Soldiers*  clubs  may  be  furnished  water  by  Government,  1107* 
GOVERNMENT  HOSPITAL  FOR  INSANE : 

Admission  of  employees  of  Government  contractor,  43^. 

Army  field  clerk  may  be  admitted,  68. 
GOVERNMENT  PROPERTY.     See  Public  property. 
GRATUITIES.    See  Pay  and  allowances. 
GUARDS : 

Detective  agencies  can  not  furnish  guards  for  duty  at  gas-defense  plant,  77. 

Expense  of  armed  guard  to  apprehend  and  return  soldiers  absent  without  leave,  171. 

Expert  rifleman  not  entitled  to  extra  pay  when  assigned  as  prison,  24. 

Explosives  in  private  storehouses  may  be  guarded  by  troops,  202. 
GUNNERS : 

Loss  of  right  to  pay  as,  43. 
GYMNASIUM.     See  Amusements. 
HABEAS  CORPUS : 

Custody  of  soldier  convicted  of  civil  offense  obtained  by,  050. 
HARBOR  DEFENSES : 

Right  of  Government  in  navigable  waters  is  paramount,  174. 
HAWAII: 

Constitution.     See  Table  of  citations,  ante,  VI. 

National  Guard  service  not  Included  in  longevity  pay,  705. 

Native  of  Chinese  descent  eligible  to  enlistment  in  United  States  Army,  57. 

Son  born  to  German  parents  in  Hawaii  is  United  States  citiien,  231. 
HEARSAY : 

Oral  statement  though  officially  made  is,  272. 
HEAT  AND  LIGHT: 

Benefit  of  plant  operated  by  owner  of  requisitioned  building,  885. 

Equipment  installed  in  Liberty  theaters  by  camp  quartermaster,  57. 

Furnished  to  auxiliary  agencies,  320,  600. 
HEAT  AND  LIGHT  ALLOWANCE.     See  Quarters. 
HIGHER  COMMAND.     See  Command, 
HISTORY : 

A.  W.  80  and  A.  W.  106,  265. 

Legislation  as  to  spies,  252. 
HOME  GUARDS : 

Application  of  naturalization  act  of  May  0,  1018  to,  514. 

Bonds  to  cover  arms  issued  to,  280. 

Right  of  officer  of  National  Guard  to  accept  commission  In,  880. 

Service  in,  not  regarded  aa  equivalent  to  residence  In  homestead  claims,  62. 

Uniform,  868. 
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HOMESTEAD  CLAIMS : 

Service  in  borne  guard  not  eqolyalMit  to  residenoe,  fS. 
HORSES : 

See  aiRO  MaunU. 

Sale  of  unuBed  Government  borsea  to  dlscbarged  soldiers,  1088. 

Transfer  from  one  department  to  anotber  of  anaerrlceable,  210. 
HOSPITALS : 

See  also  Oovemment  Hospital  for  Insane;  lUnes^;  Insane  panong;  MedUM  tremi' 
ment;  kiurgical  treatment. 

Appropriation  arailable  for  ffroond  ImproveBMBts.  88T. 

Army  field  derln  dasaified  aa  noncommlasloned  offleera  when  admitted  to,  780. 

Cancellatioo  of  lease  on  account  of  excesafye  rental,  710. 

Construction  of  permanent  buildings  where  cost  exceeds  $20,000,  1018. 

Cooperation  of  War  Department  with  civilian  communities  In  erection  of,  543. 

Cost  of  construction  of  quarantine  camps,  465. 

Discharge  of  sick  soldier  while  in.  270,  288,  459,  1070. 

Enlisted  men  on  indefinite  furlough  may  not  be  admitted  to  Government,  808. 

Expenses  of  soldiers  in  private,  186,  951. 

Insane  civilians  can  not  be  retained  in  Oovemment,  1055. 

Patients'  eligibility  to  soldiers  home,  870. 

Requirements  necessary  to  consider  Army  hospital  a  military  camp,  858. 

Reserve  ofllcer  not  entitled  to  pay  while  in  hospital  prior  to  entrance  apon  daties,  1012. 

Soldiers  entitled  to  retain  articles  made  while  in.  779. 

VITSRINART 

Appropriation  for  hospitals  not  available  for,  618. 
HOTELS : 

Right  of  soldier  in  uniform  to  claim  admittance  to,  129,     • 
HOUSEHOLD)  GOODS.     Seo  Baggage;  Freight, 
HOUSING  : 

See  also  Quarters. 

Acquisition  of  land  authorized.  624. 
HUNGARIANS  : 

Not  permitted  on  Government  pier,  225. 
ICE: 

Sale  of  surplus  produced  at  Government  nitrate  plant,  290. 
IDENTIFICATION  NUMBER  : 

Of  accused  to  appear  on  charge  sheet  and  record,  886. 

ILLNESS : 

Authority  for  expenditures  outside  of  cantonment  to  safeguard  he&lth  of  troops^  112. 

Christian  Science  healers  can  not  sign  certificates  covering  leave,  898. 

Civilian  employee  entitled  to  por  diem  allowance  during,  919. 

Discharge  of  soldier  while  in  hospital,  270.  288,  459,  1070. 

Due  to  misconduct  deprives  soldier  of  pay  while  absent,  10,  878. 

Eligibility  of  sick  soldier  to  war  risk  insurance,  1022. 

Extension  of  confinement  to  make  up  time  lost  during.  914. 

Soldier  in  hospital  for  observation  only,  entitled  to  pay,  106. 

Status  of  National  Guardsman  drafted,  but  prevented  from  actual  duty  by,  103,  949. 

Venereal  disease  contracted  by  patient  iu  hospital,  effect  on  pay,  1108. 
IMMIGRATION   LAWS: 

Surrender  of  soldier  for  deportation,  275. 
IMPORT.     See  TaHif, 
IMPRISONMENT.     See  Confinement. 
INCOME  TAX.     See  Tames. 
INCOMPATIBILITY : 

Commissions  in  National  Guard  and  National  Army,  1009. 

Military  censors  may  not  accept  pay  from  W<^tern  Union  Telegraph  Company.  094. 

Private  employment  of  soldiers,  694. 

Regular  Army  ofllcer  may  not  hold  civil  ofllce,  12. 

Regular  Army  officer  may  not  hold  commissions  in  two  other  components,  1010. 

Regular  Army  officers  may  not  be  appointed  notary  publics,  828,  946. 
INDEBTEDNESS.     See  DeUs. 
INDICTMENT.     See   Accused;   Charges, 
INDUCTION  : 

Alien  enemy  inducted  not  error  of  local  draft  board.  776. 

Definition  of  enlisted  soldier,  850. 

Diiiioharge  may  not  be  granted  on  grounds  of  mistaken  age  after,  148. 

I)i»eharge  of  soldier  inducted  while  claim  for  deferred  classification  pending,  928. 

Discharge  subsequent  to.  254. 
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INDIJCTION—Contlnaed. 

Disposition  of  ineligible  men  inducted  Into  icrTice,  000. 

Enlisted  Boen  «ntltled  to  my  tarwk  ^te  of.  61«,  lOM. 

FaUnre  of  ooldier  to  report  charge  of  foloio'  -did  not  iur&lddat^  970. 

Neutral  declarant  inducted  into  serrieo  majr  not  ^  dlocharffed,  816. 

Payment  of  reward  not  iDvalldated  bjr  iUesS'l*  877. 

Rc^istEaat  reporting  at  camp  throwgk  aDdouaderstaAdiBg  aot  in  service,  M. 

Registrants  In  service  from  date  of  reporting  for  ODtninmeat,  851. 

Release  from  military  prison  not  autiiorized  because  of  erroneous,  1036. 

Status  of  appUcant  for  ealiotiMBt  vlio  4iod  i^ior  to  taking  oath,  82S. 
INFORMATION : 

Furnishing  information  as  basis  Car  claim  against  Oorernmeiit,  389«  1^8. 

GovemmoBt  may  furnish,  to  oatahlish  claim  for  private  iasaranoe,  aoe,  012,  1096» 

Labor  and  material  men  ontitied  to  ospies  of  Goverament  contract,  1112. 

Preparation  of  Tceasary  Department  form  926  by  soldier  allowable,  883. 
INIURISA.     See  Claimtj  Ownpenwiion ;  Line  ef  du$y;  Me^ieal  tremtmeni, 
INQUEST : 

Death  of  military  aviator  on  ^uty  not  within  civil  jurisdiction,  706. 
INSANE  PERSONS: 

Sec  also  Line  of  duty. 

Admission  of  Government  contractor's  employees  to  GoTernment  hoapital,  433. 

Army  field  clerk  adaklttod  to  G<^TeriiBheat  hospital,  %^. 

Civilian  can  not  be  retained  in  Government  hospital,  1056. 

Death  of  soldier  shot  wMle  attempting  <'aca|>e  from  hospltaU  in  Une  of  4uty,  108. 

Delivery  of  officer  to  relatives  willing  to  care  for  him,  387. 

Desertion  charge  may  be  set  aeide  in  case  of,  868. 

Discharge  certificate  of  soldier  can  not  be  antedated,  482. 

Discharge  of  soldier  found  mentally  defective,  826. 

Discussion   of   melancholia,   696. 

Disposition  of  civilian  employees,  460. 

Disposition  of  soldier  di8<diarged  from  disciplinary  barracks,  622. 

Eligibility  to  enlistment  depends  upon  estabUshment  of  complete  recovery,  200. 

Erroneously  discharged  soldier's  travel  expenses  and  pay.  852. 

Final  settlement  with  mentally  deficient  soldier,  568,  807. 

Procedure  upon  discovery  that  soldier  was  insane  at  time  of  offense,  247. 

Requirements  of  record  of  courts-martial  when  accused  was  shown  to  be  insane,  185. 

Suicide  of  soldier  on  furlough  in  line  of  dvty,  801. 
INSIGNIA : 

t'nautboriaed  wearing  of  regulation  enlisted  maa*s  button  prohibitad,  179. 

Women  «licials  of  Red  Cross  pem^tted  to  wear  insignia  of  rank  and  title,  97. 
INSIGNIA  OF  MERIT : 

See  also  Badges;  Chevrons;  Di9tinffut§Ked9erv4cecr0m;  DieHmgmish^ service  m>€daU ; 
Ribbons. 

Awards  for  distinguished  service,  979. 

Representatives  of  deceased  soldier  should  receive  posthumously  awarded,  9G8. 
INSPECTOR  GENERAL'S  DEPARTMENT : 

Duties  of,  whether  limited  by  duties  of  General  Staff  Corps,  456. 
INSPECTORS : 

in  arsenals  or  gun  factories  entitled  to  pay  for  wock  on  days  of  toave,  830. 
INSTRUCTION.    Bee  O^mps;  SdncaHonal  instituUons;  UiiUmrp  im&tmeii^n;  Vocational 

education. 
INSUBORDINATION  *. 

Inciting  by  letter  s«ainst  sanyiiig  a  il«o  actionable,  928. 
INSURANCE : 

Seo  also  Compensation;  Line  s/  duiff;  Paif  and  sflotoaaoes — JLUetmmids* 

Coal  purchased  by  Qovernment,  92. 

Information  from  Government  to  establish  claim  for,  869,  912,  1096. 

Institution  maintaining  R.  O.  T.  C.  need  oot  Insure  uniforms,  181. 

Lust  personal  property  not  valid  claim  if  covered  by,  1982. 

Plants  manufacturing  explosives,  410. 

Property  of  interned  German  officers,  38. 

Reimbursement  fron  United  States  because  of  Incorrect  casualty  lists.  1051. 

WAR  RISK — 

Applications  of  limited  service  men  should  be  accepted,  957. 

Army  field  clerks  have  status  of  enlisted  men,  980. 

Army  Nurse  Ooips  not  entitled  to,  999. 

BeneflcUry  of  mUIsc  kUlid  while  boardliv  moving  tcaia  not  eatiCled  to,  730. 
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INST'RANCE— Continued. 
WAB  RISK — continued. 

Cancellation  allowed  upon  discharge  dae  to  fraudulent  enlistment,  128. 

Certificate  for  reinstatement  of  lapsed  insurance  executed  by  applicant,  985. 

Civilian  employees  not  entitled  to,  275. 

Continuance  after  disability  discharge  allowed,  1036. 

Continuation  during  suspension  of  sentence  of  dishonorable  discharge,  820,  1024. 

Crews  of  Army  transports  not  entitled  to  benefits  of,  158. 

Death  of  soldier  during  period  of  suspended  dishonorable  discharge,  726. 

Death  while  absent  without  leave  does  not  affect  payment  of,  1052. 

Decisions,  T.  D.     See  Table  of  €itaUon9,  ante,  XXXIX. 

Deduction  on  pay  roll  for  unpaid  premium  of  deceased  soldier,  1028. 

Designation  of  alien  enemies  as  beneficiaries  prior  to  July  10,  1918,  993. 

Dietitians  serving  In  Medical  Department  not  entitled  to,  959. 

Effect  of  delay  In  responding  to  draft  on  right  to  apply  for,  492. 

Effect  of  death  on,  while  absent  on  account  of  illness  due  to  misconduct,  76. 

Eligibility  of  sick  soldier,  1022. 

Foster  parents  may  not  be  named  as  beneficiaries,  911. 

Members  of  remount  service  training  camp  entitled  to,  913. 

Neutral  alien  who  has  been  discharged  may  continue,  901,  1016. 

Not  retroactive,  799. 

rayment  of  premiums  by  conscientious  objectors  on  farm  furloughs,  931. 

Perjury  constituted  by  flslse  statements  in  applying  for,  402,  685. 

Porto  Rico  Regiment  of  Infantry  entitled  to  benefits  of,  947. 

Premiums  cease  upon  sentence  of  confinement  and  dishonorable  discharge,  700. 

Premiums  may  be  deducted  from  pay  after  soldier  returns  to  duty,  75. 

Red  Cross  members  not  entitled  to,  489. 

Refusal  to  take  out  insurance  does  not  cause  estoppel  of  compensation,  1115w 

Rights  of  wife  under  common-law  marriage,  1001. 

Soldier  Injured  in  line  of  duty  entitled  to,  318. 

Soldier  on  Indefinite  furlough  may  retain  by  paying  premiums,  852. 

Time  of  application  for,  535,  932. 

Women  t<^lephone  operators  of  Signal  Corps  not  entitled  to,  275. 

Voung  Men's  Christian  Association  members  not  entitled  to,  489. 
INTENT : 

See  also  specific  name  of  offense. 
Trial  of  offense  under  A.  W.  64  or  96  depends  on,  566. 
INTEREST : 

Accrual  on  Installment  contracts  not  prevented  by  civil  relief  act,  1022. 
Payment  on  cost  of  goods  sold  Government  under  compulsory  order,  718. 
INTERLINEATIONS : 

Correction  in  record  should  be  Initialed,  430. 
INTERNAL  REVENUE : 

Decisions.     See  TahJe  of  citations,  ante,  XXXIX. 
Tax.     See  Taxes. 
INTERNATIONAL  CONVENTIONS.     See  Table  of  citations,  ante,  VL 
INTERNATIONAL  LAW : 

See  also  British  Conventiom. 
A]ien*s  liability  to  military  service,  345. 

Apprehension  and  detention  of  deserters  from  British  Merchant  Marine,  936. 
Consent  of  President  necessary  for  extension  of  waste  pipe  into  Canada,  819. 
Imprisonment  of  alien  enemies,  873. 

Jurisdiction  of  crime  by  American  in  territory  held  by  British  Army  In  Turkey,  1102. 
Persian  Government  control  of  property  of  naturalized  Persian,  906. 
Persons  subject  to  trial  by  military  tribunals,  676. 

Treaty  necessary  to  enable  United  States  to  maintain  cemeteries  In  Fxmnc«,  1104. 
INTERNMENT : 

Alien  enemies  triable  by  courts-martial,  174. 
Civilian  aliens  not  prisoners  of  war,  522. 
Estates  of  deceased  interned  alien  enemies,  723. 
Pay  of  enemy  reserve  officer,  840. 

Removal  of  German  reserve  officers  to  officers*  camp,  581,  840. 
Right  to  require  work  of  alien  enemies,  373. 
INTOXICANTS : 

Beverages  containing  1.4  per  cent  of  alcohol,  1040. 
Hospitals  declared  military  camps  under  dry-zone  restrictions,  858. 
Liability  to  discipline  of  officers  and  soldiers  purchasing,  486. 
Protection  of  soldiers  outside  zone  of  control,  591. 
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INTOXICANTS— Continued. 

BALK — 

Regulated  near  Students'  Army  Training  Corps  at  college,  844. 
To  discharged  soldiers  in  uniform,  1092. 

United  States  Military  Academy  not  within  regulations  as  to,  601. 

Zones  of  prohibition  about  industrial  plants  in  war  work,  762. 

Zones  of  prohibition  about  institutions  for  instruction  of  drafted  men,  704. 
INVENTIONS.     See  PatenU, 
ISOLATION  CAMPS : 

Cost  of  construction,  465. 
JAPAN : 

Citizenship  not  acquired  through  service  In  United  States  Army,  684. 

Enlistment  in  Army  permitted  but  naturalization  unlawful,  1068. 
JUDGB  ADVOCATE  GENERAL'S  DEPARTMENT: 

Effect  upon  commission  in  line  after  acceptance  of  commission  in,  867. 
JUDGB  ADVOCATE  GENERAL'S  OFFICE : 

Action  by  reviewing  authority  when  corrective  action  Is  taken  by,  378. 

Opinions.     See  Table  of  citations,  ante,  XXVIII. 
JUDGE  ADVOCATES : 

ASSISTANT-^ 

Detail  as  trial  Judge  advocate  by  division  commander  legal,  910. 

Claim  for  exemption  from  compulsory  allotments  not  determined  by,  967,  1014. 

Duty  to  see  that  record  recites  details  of  trial,  430. 

Record  of  trial  prepared  by,  480. 

Reviewing  authority  should  not  be  member  of  court,  080. 

Verification  of  records  by,  430. 
JUNIOR  MILITARY  AVIATORS.     See  Aviators. 
JURISDICTION.     See  Civil  authorities;  Courts  martial. 
KEROSENE.     See  Fuel. 
KNIGHTS  OF  COLUMBUS : 

Heat,  light,  and  water  for  buildings  at  camps,  320. 

Turning  over  regimental  buildings  erected  at  cantonment  to,  251. 
LABOR : 

See  also  Civilian  employees;  Eight-hour  law;  Employees;  Employment. 

Employment  permitted  on  private  work  after  eight  hours  on  Government  work,  49. 

Exchange  of  war  prisoner  labor  for  war  material  illegal,  947. 
LAND.     See  Condemnation;  Leases;  Public  property;  Real  estate;  Requisition. 
LARCENY : 

Civilian  employee  at  port  of  embarkation  subject  to  court-martial  for,  243. 

Government  not  liable  for  theft  by  soldier,  1050. 

Leniency  recommended,  88. 
LAUNDRY : 

Not  liable  for  loss  of  Government  property  destroyed  in  fire,  9«>6. 

Post  Exchange  may  operate,  1065. 
LAW.     See  British  Convention;  Constitutional  law;  International  law, 
LEASES : 

Buildings  erected  by  private  owners  at  Plattsburg  Barracks,  720. 

Cancellation  on  account  of  excessive  rental,  710. 

Caption  no  part  of  agreement  between  parties.  1058. 

Condemnation  decree  by  court  terminates,  887. 

EflTect  of  requisition  order  upon,  298. 

Expense  of  restoration  of  building  payable  from  same  appropriation  as  rental,  1009. 

Land  for  Y.  M.  C.  A.  buildings,  709. 

I^nd  leased  for  rifle  range  can  not  be  used  for  cantonment,  479. 

lessee  can  not  permit  United  States  to  cut  timber  without  consent  of  owner,  1074. 

Owner  entitled  only  to  rent  if  articles  are  returned  In  condition  received,  864. 

Property  leased  by  Government  may  be  requisitioned  if  rent  is  excessive,  832. 

Public  lands,  right  of  Secretary  of  War  to  revoke,  419,  1061. 

Rental  in  advance  of  appropriation  therefor,  533. 

Secretary  of  War  may  authorize  Director  of  Purchase  and  Supplies  to  renew,  490. 

Secretary  of  War  may  not  lease  part  of  military  reservation,  980. 

Special  terms  not  necessitated  by  termination  of  tenancy  under  requisition,  866. 

Tank  car  leases  by  Ordnance  not  approved  by  Secretary  of  War,  1051. 

Taxation  of  property  leased  to  the  United  States,  632. 

Unused  Signal  Corp^  stables  may  be  leased,  955. 

Vehicles  included  in  a  leased  property,  repaired  by  Government,  1084. 
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LEAVE  OP  ABSENCE : 

See  also  Furlough, 

Civilian  employees.     See  OMHmu  empi^tet. 

Full  mileage  not  allowed  for  travel  on  farlough  Care  c«rtlflcAte  while  on,  724. 

FuTlouffh  fare  ccrtlfloatea  applicable  t*  aokllers  on,  769. 

Furlough  for  Instruction  not,  1090. 

Granted  npon  sorgeoa's  certificate  of  diaahllity,  date  efiective^  900. 

Officer  appointed  and  awaiting  orders  at  home  by  permisaloii  was  on,  120i 
LEGISLATION  : 

Philippine,  effective  after  receipt  at  Bureau  of  Insular  Aflalra.  OOl, 
LETTERS.     See  Mail. 
LIBEL : 

Secretary  of  War  can  not  remit  penalty.  480. 
LIBERTY  BONDS: 

ALL0TMBMT8 

Absence  without  leave,  effect  on,  620,  SS4. 
Desertion,  effect  on,  410. 

Discharge  for  fraudulent  enlistment  does  not  forMt,  SOI. 
Farm   furlough,   effect   on,   632. 

Forfeiture  not  worked  by  dishonorable  discharge.  602,  672,  700. 
Sentences  Imposing  forfeitures  of  pay  do  not  affect.  410,  696. 
Central  Disbursing  Division,  Quartermaster  office  custodian  for  soldiers',  90B. 
Deposit  of.  as  security  for  performance  of  contract,  241. 
Pledges  cease  upon  sentence  of  confinement  and  dishonorable  discharge,  700. 
LICENSES : 

Jitney  drivers  on  Government  reservation  may  be  charged  fas,  787. 
LIEUTENANTS.     See  0/flcer9, 
LIGHT.     See  Beat  and  light;  QuarierM. 
LIGHTHOUSES : 

Lights  in  Canal  Zone  extinguished  in  time  of  war  by  United  States  police  power.  30. 
LIMITS  OF  COMMAND.     Sec  Command. 
LINE  OF  DUTY: 

Aviator  traveling  between  stations  still  in  a  flying  status.  1051. 

Civilian  employees  of  War  Department  compensated,  105. 

Contract  surgeon  entitled  to  retirement  for  disability  Incurred  In,  918. 

DEATH    or    BOLDIKR 

Accidental  during  absence  without  leave  not  in,  963. 
By  influensa  contracted  while  absent  without  leave  not  in,  1052. 
Caused  by  defective  elevator  in  Government  hospital  occurred  in,  757. 

Caused  by  Jumping  from  moving  train  in,  090.  { 

During  period  of  suspended  sentence  of  dishonorable  discharge,  was  in.  726. 
From  disease  aggravated  by  syphilis,  misconduct  not  shown,  was  la,  860. 
From  disease  contracted  while  on  farm  furlough  In,  918. 
In  attempt  to  board  a  moving  train  not  in,  736. 
On  furlough  after  release  from  hospital  In,  123. 
Resulting  from  drunkenness  did  not  occur  in,  802. 

Resulting  from  misconduct  due  to  intoxication  not  in,  969.  1 

While  absent  without  leave  not  in,  901. 
While  on  indefinite  furlough  not  In,  941. 

While  riding  on  platform  of  train  in  disobedience  of  order  not  In,  883. 
Efficiency  board  may  determine  whether  disability  of  officer  was  incurred  In.  151. 

IN  JUST    TO   SOLDI  Sa 

Caused  by  Jumping  from  private  automobile  in,  945. 
In  coupling  cars  while  on  duty  as  switchman  9ccarred  in,  860. 
On  guard  duty  caused  by  discharge  of  gun  due  to  carelessness  incurred  in,  851. 
Received  while  riding  on  ontslde  of  street  car  In,  818.  I 

Insane  soldier  shot  when  attempting  to  escape  from  hospital  Injured  in,  108. 
Insanity  which  caused  soldier's  discharge  after  five  months  service  Incurred  in,  903. 
Retirement  of  medical  officer  for  disability,  235. 
Rule  of  coBstniction,  1006. 
Suicide  not  in,  696. 

Suicide  of  insane  soldier  on  furlough  in,  801.  ^i 

LIQUIDATED   DAMAGES.     See   Contracts, 
LITHOGRAPHING :  j 

Aeronautical  charts  of  the  Air  Service,  804. 
LIVE   STOCti:.     See  AnimaU, 
LOCAL  DRAFT  BOARDS.     See  Boards— Draft. 
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LONGEVITY  PAT.  See  Pay  and  all<noanc99. 
LOSSES.  Bee  Oimtma:  opppf  AoiP— ii*». 
LUBRICANTS : 

See  also  (Mlc. 

Issue  to  United  States  Railroad  Administration  f«r  art—iiVtlM^  8M. 
LUMBER : 

GoTernment  may  requisition  laatar  eanps  for  ne  of  ttgnal  OHips,  IM. 
MAGAZINES.      See  FvMtooHont. 
MAIL: 

Compensation  of  orderlies  for  deliyerlng  special  delivery,  tB^ 

Ckrmans  In  civil  prisons,  672. 


Loss  after  remalling  not  liability  of  mall  afidertf ,  7§S. 
Loss  or  theft  by  mall  •rdeflr  «xt  a  'Oowsmestt  ttaMBty,  t2,  Hit,  IMIl 
MAIL  ORDERLIES : 

Compensatioai  far  dekverlBS  special  AeUfcry  tetteca,  tt. 

Liability  for  loss  of  registered  anil,  tt,  7S§,  1007,  t<)M. 
MANDATORY  ORDERS.     See  CcmpmUonf  «>rdetr9i  AefMMMMl^ 
MANUALS.     See  TahU  of  oitatUms,  aata,  XXFO. 
MARKSMEN : 

See  also  Bharpthooten, 

Sosp—rioa  of  pay  4«iliig  wwrgewcy,  €65. 
MARINE  CORPS : 

Enlistment  of  former  sailor  Ib  Martoe  Corps  sot  resalktweat,  MB. 

Enlistment  of  minor  in,  54. 

Forfeiture  by  marine  of  right  to  wear  Mexican  service  badge,  121. 

Members  may  not  4>e  apiMNBted  cadets  to  United  States  BfHitary  Aeateay,  IttS. 

Service  included  in  «oaipntiag  nllttary  aervioe  for  veMraBeat,  ftlU 
MARRIAGE : 

Chaplains,  right  to  perform  ceremonies,  S91. 

COMMON  I«A.W — 

Rights  of  wife  under  war  risk  iiHrormaee  act,  KNHL. 

Soldiers  of  the  A.  E.  F.  married  by  proxy,  748. 
MARSHALS,  UNITED  STATES : 

Deputy  may  purchase  subsistence  supplies  from  commissary,  992. 
MASnCR  HOSPITAL  SflRaBAJVTS.     Bee  SevysMOa. 
MASTER  SIGNAL  aLBCTBICIAK.     Bee  JletjtfHcHwis. 
MEALS : 

Ordered  for  troops  by  railroad  company  without  authority  of  War  Dcpai'tiaat,  SM. 
MEDICAL  CORPS ; 

Basis  of  computing  number  of  paraMBeBt  pawnotions,  28f. 

Commissioned  personnel,  227. 

Determination  of  number  of  otBocn  below  grade  of  brigadier  gf  srai,  22T. 

Eligibility  of  National  Guardsmen  for  pramotion  in  Regalar  Aray,  M2. 

Examinations  compulsory  for  proBM>tlo<B  «f  Uesitenants,  TB0. 

Federal  service  as  enlisted  man  not  counted  toward  promotion,  190. 

Lieutenant,  National  Guard,  miMtered  Into  Faderal  servlee  an  captain,  285. 

Officers'  increase  of  pay  on  promotion,  585. 

Promotion  of  first  UButeaants,  Regular  Army  ar  Katloaal  Ctaard,  4T2. 

Qualifications  for  appolntmeiit  as  nuater  bsapltal  sergeant,  421. 

Service  in  Medical  Reserve  Corpe  basis  far  appetntaKat  in,  T28. 

Temporary  commissioned  service  ooantod  for  pramatioii  4ailng  ftuffncy,  898. 

Travel  allowance  for  offloers  appaiated  fnsm  dvU  Ufa,  i018. 
MEDICAL  DEPARTMENT : 

Appliances  furnished  for  permanently  disabled  chrOlaa  empiayaes  %y,  2B0. 

Contract  surgeons  part  of  Medical  Depaztsieat  aad  rabfact  to  vlillary  law,  1023. 

Dietitians  not  entitled  to  benefits  of  war  itek  insntanoa,  'BM. 

Increase  for  period  of  war  only  In,  874. 

Manual  for.     See  TaUe  •f  oitettaaa;  ««te,  XXVn. 

Publication  of  **  Review  of  War  Shinery  aad  Medletaa,*'  ST9. 

Retirement  af  aAcar  far  dftsabllfttr,  225. 

Sergeaata  not  tranafflCTat  ta  Q.  M.  C.  witkoat  loas  af  grade,  lB5i. 

Iteaafer  of  ealiated  aea  ta  Begalar  ▲nay,  224. 

Tranafar  of  Saattary  Carpa  ta  Icgaiar  Army  not  laatMted,  2Sft. 
MEDICAL  ENUflTBD  SB8BRVB  COKPS  : 

Transfer  of  Red  Cross  Ambulaaea  Caaipaaf  llo.  14  ta  aattitarf  train,  2M. 
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MEDICAL  RESERVE  CORPS : 

Allen  who  removed  to  Mexico  after  enltotlnf,  dropped  for  desert  ion,  87S, 

Contract  surgeon  retired  for  disability  Incni:^  while  in,  918. 

Officer  eligible  to  appointment  in  Medical  Corps  of  Regular  Army,  728. 

Pay.     See  Pay  and  alU>wanee$, 

Relative  rank  of  officers,  440. 

Retired  officer  appointed  as  first  lien  tenant,  648. 
MEDICAL  STUDENTS : 

Exemption  under  selective-draft  act.  462. 
MEDICAL  TREATMENT : 

See  also  Surgical  treatment. 

Appropriation  available  for  expense  of  registrant  under  observation  to  hospital,  406. 

Civilian  employee  entitled  to,  270. 

Civilian  Injured  by  military  police  not  entitled  to,  770. 

Convening  new  board  to  determine  necessity  of,  360. 

Disease  existing  prior  to  enlistment  but  aggravated  by  service  requires,  1053. 

Enlisted  man  while  on  Instruction  furlough,  1009. 

Expense  of  soldiers  in  private  hospitals.  186,  061. 

Expenses  of  registrant  prior  to  induction,  408. 

Furnishing  information  for  claim  agatost  Government,  369. 

Hospital  expenses  of  soldier  on  24-honr  pass,  1058. 

Laborers  recruited  in  Porto  Rico  and  returned  before  entering  employmenty  1045w 

National  Guardsmen  entitled  to,  after  responding  to  call,  975. 

Private  treatment  when  Army  facilities  are  inadequate,  92,  186. 
MENTAL  DEFICIENCY.    See  Insane  persons, 
MESS  : 

Officer  under  arrest  who  has  no  funds  may  be  assigned  to  ollkers*,  847« 

Soldiers  may  not  be  detailed  as  servants  to  officers'  mess,  940. 
MESS  FUNDS.    See  Funds— Mess. 
MESS  SERGEANTS.     See  Sergeants. 
MESS  STEWARDS: 

Extra  duty  pay  from  post  exchange  dividend  allowed  to,  10. 
MEXICAN  PUNITIVE  EXPEDITION : 

BADGE — See  Badges, 
MEXICO : 

Alien  moving  to  Mexico  after  enlisting  in  Reserve  Corpa  dropped  for  desertloii,  870. 

Army  may  not  be  used  to  prevent  exportation  of  munitions  into,  1056. 

Deserter  may  not  be  arretted  while  in,  878. 
MILEAGE : 

ABMT  riKLD  CLERKS — 

Accompanying  remains  of  deceased  soldier,  828. 

Appointed  from  ranks,  to  first  duty  station,  1048. 
Civilian  witnesses  called  before  efficiency  boards,  710. 
Enlisted  men  discharged  from  British  army,  928. 
Enlisted  men  discharged  to  accept  reserve  commissions,  61. 
onricias — 

Accompanying  remains  of  deceased  soldier,  378. 

Allowance  upon  discharge,  1102. 

Appointed  from  ranks  and  awaiting  orders  at  home,  120. 

Appointed  to  Medical  Department  from  civil  life,  166. 

Appointed  to  National  Army  from  civil  life,  156. 

Deduction  of,  when  traveling  on  pass,  730. 

Drafted  National  Guard  officer  to  first  duty  station,  164. 

Lieutenant  on  trip  to  investigate  private's  death,  766. 

Medical  officer  accompanying  patients,  889. 

Medical  officers  accompanying  troops,  63,  223,  641. 

Medical  officers  on  trip  for  instruction,  872. 

Medical  reserve  officers  on  duty  as  aids  to  governors,  872. 

National  Guard  Reserve  officer  to  first  duty  station,  917. 

On  special  duty  for  aviation  purposes,  879. 

Place  of  residence  at  time  of  appointment  defined,  1048,  1102. 

Pullman  accommodations  not  allowed  officer  on  mileage  status,  1031. 

Reimbursement  for  extra  fare  when  not  tsaveling  on  transportation  request,  809. 

Reporting  in  accordance' with  telegraphic  order  sent  by  mistake,  96. 

Reporting  to  first  duty  station  before  accepting  commission,  989. 

Reserve  officers  appointed  from  civil  life,  156. 

Reserve  officers  ordered  to  active  duty,  114,  757,  984. 


INDEX  1153 

MILKAGE— Continued. 
OFFi  CKii  s — con  1 1  n  ucd. 

Reserve  who  reported  for  duty  Id  adrance  of  formal  orders,  200. 
Koserves  transferred  to  National  Army,  866. 
Retired  National  Gnard  officer  commissioned  In  Army,  1050. 
Retired  officer  to  first  duty  station,  628. 
Second  lieutenants  under  21  years  of  age,  GO. 

Transportation  requests  do  not  cover  Pullman  travel,  406.  809,  1031. 
Transportation  requests  should  cover  Increased  fare,  496,  809. 
Traveling  in  connection  with  aviation,  hut  not  on  special  duty,  879. 
Traveling  In  Europe  under  orders,  865,  1097. 

Traveling  with  cadets  transferred  from  school  of  aeronautics,  876. 
Traveling  with  troops,  861. 

Traveling  without  troops,  68,  22.%  641,  839,  865,  876. 
Use  of  furlough  fare  certificate  deprives  of  full,  724. 
Physician  reporting  at  camp  on  receipt  of  order  Intended  for  officer,  165. 
Retired  enlisted  men  commissioned  In  National  Army,  209. 
Soldiers  as  witnesses  before  civil  court,  590. 
MILITARY  AND  NAVAL  INSURANCE.     See  Insurance. 
MILITARY  INSTRUCTION: 

See  also  Camps;  Educational  inatliutionaj  Reserve  Officers*  Training  Corps;  Students' 

Armjf  Training  Corps, 
Legality  of  proposed  Students*  Reserve  Corps,  825. 

Retired  officers  detailed  to  schools  if  required  capacity  is  not  filled,  182. 
Retired  officers  detailed  to  training  school  for  inducted  men,  862. 
MILITARY  POLICE.     See  PoHce. 
MILITARY  POSTS.     See  Army—Station ;  Camps. 
MILITARY  RESERVATIONS.     See  Reservations. 

MILITARY  SERVICE.     See  Army;  Draft;  Enlisted  men;  Enlistment;  Military  instru&> 
tion;  Officers;  Pay  and  allotcances;  Retirement ;  names  of  organizations  and  branches 
of  the  Army. 
MILITARY  TRAINING  CAMPS  ASSOCIATION  : 

Expenses  In  recruiting  not  a  valid  claim  against  the  United  States,  1047. 
Ui%  of  soldier  labor  renders  mess  shelters  Government  property,  1114. 
MILITARY  TRIBUNALS.     See  Courts-martial. 
MILITIA : 

See  also  y at  tonal  Ouard. 

Ancient  privileges  cease  after  draft  Into  United  States  Army,  15. 
Guards  for  explosives  In  private  storehouses,  202. 

Home  guard  service  not  equivalent  to  residence  in  homestead  claim,  62. 
Sales  of  ordnance  stores  to,  not  federalized  nor  under  national  defense  act,  403. 
MILITIA  BUREAU: 

Circulars.     See  Table  of  citations,  ante,  XXXVITI. 
MILITIA— DISTRICT  OF  COLUMBIA: 

Retired  officers  have  no  legal  military  status,  85. 
Superseded  by  National  Guard  of  the  District  of  Columbia,  85,  147. 
MILITIA— PHILADELPHIA : 

Troop  after  draft  need  not  be  retained  as  cavalry,  15. 
MINORS : 

BlBcharge  from  enlistment,  661. 
Enlistment  voidable  but  not  void,  54,  857,  561. 
Jurisdiction  of  civil  court  over  enlistment  of,  54. 
Jurisdiction  of  court-martial  over  enlisted,  857. 
Time  of  application  for  discharge  from  enlistment,  54,  561. 
MISCONDUCT.     See  Conduct;  Line  of  duty;  Pay  and  allowances — stoppage. 
MONEY : 

Confiscation  of  money  won  by  soldier  while  gambling,  812. 

Expense  of  retaking  escaped  war  prisoners  not  payable  from  their  money,  68. 
Garnishment  of  money  in  hands  of  disbursing  officers  not  allowed,  406. 
Soldiers  serving  In  China  may  be  paid  in  Chinese,  998. 
MORON : 

Discharge  of  mentally  deficient  soldier,  504. 
MOTOR  VEHICLES : 

Chauffeur  acting  under  orders  not  amenable  to  local  regulations,  1110. 

Damages  to  automobile  by  Army  truck,  637. 

Enlisted  men  not  required  to  take  out  licenses  to  operate  GovemmeDt,  142. 
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MOTOR  VEHICLBft— Continued. 

Gasoline  or  lubricantfl  not  issued  to  Railroad  Administration,  886L 
.   Repaired  by  Governiaeut  if  included  in  a  leaae  of  propert;^*  1084. 

Theft  by  soldier  a  cause  for  stoppage  of  pa'y,  1090. 

War-revenue  tax  must  be  paid  by  contractor,  88. 
MOTORIZED  ARTILLERY  REGIMENTS: 

Private  mounts  of  officers,  331. 
MOUNTS : 

Baggage  allowance  does  not  Include,  652. 

Maintenance  at  public  expense  of  Reserve  officer's,  819. 

Maintenance  of  mount  of  officer  when,  ordered  overseas,  250,  038. 

Officers  assigned  to  motoriced  artillery  regiments,  331. 

Officers  right  to  pay  and  forage  for,  586. 

Purchase  of  officers'  private  mounts  by  Government,  250,  310,  408. 

Refund  of  trausportatlon  in  excess  of  $100,  715. 

Suspension  of  order  requirlug  field  officers  to  own,  331« 
MOVING    PICTURES.      See    Amusementa. 
MUNICIPAL  AUTHORITIES.     See  Civil  authoritiet, 
MUNITIONS : 

Smoking  in  powder  plants  criminal,  880. 
MUSTER  ROLLS: 

Competency  to  establish  absence  without  leave,  272. 
NAME: 

Error  in   identity,  305. 

Record   changed  to  show   true,  437. 
NATIONAL  GUARD: 

Absence  without  leave  need  not  be  made  good  after  completion  of  sentence,  1101. 

Accounting  for  property  not  purchased  from  War  Department,  470. 

Appropriation  for  pay  available  when  prescrilMd  rules  have  been  enacted,  556. 

Brevet  major  not  entitled  to  wear  uniform,  542.  ^ 

Brigadier  general  of  drafted  organization  has  no  military  status,  189. 

Citizenship  in  United  States  required  by  appointing  authority  for  commission  in.  157. 

Civil  office  may  be  held  by  officers  unless  law  of  State  forbids,  12. 

Commission  vacated  by  acceptance  of  Reserve  commission,  895. 

Company  fund,  disposition  of  upon  draft,  361. 

Completion  of  organization  of  regiment  while  in  Federal  service.  514. 

Do  facto  officers  not  reinstated  by  attempt  to  revoke  discharge,  187. 

De  facto  officers  when  drafted  with  organization  became  de  Jure  officers,  137. 

Deserter  not  released  from  prior  enlistment  by  draft,  823. 

DlsburslDg  officer  of  United  States  is  civil  office,  812. 

Discharge  certificates  for  members  drafted  into  Federal  service,  65. 

Discharge  of  members  designated  but  not  drafted,  232. 

Distinction  between  military  status  and  pay  status,  103. 

Draft  of  militia  destroys  existence  of  State  organization,  15. 

Eligibility  of  Medical  Corps  officer  for  promotion  in  Regular  Army,  282. 

Engineer  regiments  entitled  to  bands,  610. 

Enlistment  period  includes  continuous  service  prior  to  and  since  draft,  1042. 

Enlistment  period  runs  from  date  of  first  enlistment,  1063. 

Equipment  from  surplus  stocks  of  Army  not  authorized,  1111* 

Evidence  of  previous  service  as  basis  for  longevity  pay,  60. 

Explosives  in  private  storehouses  may  be  guarded  by,  202. 

Federal  service  required  in  counting  for  retirement,  382. 

First  lieutenants.  Dental  Corps,  eligible  to  promotion,  209. 

Incompatibility  of  commissioii  in  National  Army  and,  1009. 

Induction  of  **  attached  personnel  "  into  Federal  servlee,  70. 

Longevity  pay  based  on  service  in,  640,  676. 

Medical  expenses  after  responding  to  call,  975. 

Member  remaining  after  draft  constructively  enlisted  and  a  deserter,  973. 

Mileage.    See  MOeage. 

Military  status  of  retired  officers,  1050. 

Not  in  military  service  of  United  States  until  called  or  drafted,  806. 

Officers  subject  to  draft  as  privates  where  organisation  was  not  drafted,  40. 

Pay.    See  Pay  an4  alloufances. 

Qualifications  for  appointment  as  second  lieutenants,  157. 

Qualifications  for  promotion  of  chaplain  in  drafted  organisations,  288. 

Regiment  which  did  not  conform  to  requirements  not  included  in  draft,  52. 

Repairs  to  armories  occupied  after  draft,  504. 
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NATIONAL  GUARD— Continued. 

Requisites  for  promotion  of  first  lieutenant  in  Medical  Corps  oft  1(NK 

Retirement  laws  do  not  govern  drafted  officers,  837. 

Revert  to  civilian  status  after  discharge  from  Federal  service,  1093. 

Status  of  veterinarians  in  drafted  organisations,  404. 

Temporary  removal  from  State  does  not  alter  date  of  enlistment,  106S. 
NATIONAL  GUARD,  PHILIPPINE: 

Regular  officer  with  rank  In  another  component  can  not  accept  commission  In,  1010. 

Right  of  Philippine  Scout  officer  to  accept  commission  In,  48& 
NATIONAL  GUARD  RESERVE  : 

Commission  vacated  by  acceptance  of  commission  in  National  Army,  859. 

Desertion  by  failure  to  report  when  organisation  has  been  drafted,  1087» 

Officer  not  allowed  mileage  for  travel  to  flrst  duty  station,  917. 

Officers  not  Included  in  Federal  dcaft,  G25. 

Right  of  officer  to  accept  office  in  home  guards,  885. 

Surveying  officer  for  property  Issued  to  Nat&otial  Guard,  40S. 
NATIONAL  MILITARY  PARKS  : 

Right  of  State  to  tax  residents  residing  within,  185. 
NATURALIZATION.     See  Aliena;  CitiBenship, 
NAVAL  RESERVE : 

Assignment  to  Navy  of  member  of  Naval  Reserve  drafted  Uto  Amy,  940. 

Registration  not  r«4ulred,  693. 
NAVIGABLE  WATERS  : 

Alteration  of  bridge  across,  425. 

Limitation  on  right  of  riparian  owner  to  remove  sand  and  gravel.  446. 

Right  of  Government  to  provide  harbor  defenses  is  paramount,  174. 
NAVY: 

Assignment  to  Navy  of  enlisted  man  in  Naval  Reserve  drafted  into  Army,  94<l. 

Coast  Guard  docs  not  constitute  part  of,  894. 

Declarant  aliens  not  permitted  to  enlint  in,  871. 

Enlistment  of  former  marine  In  Navy  not  reenlUtmen^  948. 

Overpayment  of  soldier  restored  by  stoppage  during  subsequent  enltstOMAt;  108Qw 

Rifles  may  be  Issued  by  War  Department  to  Navy,  217. 

Service  Included  in  computing  military  service  for  retirement,  911. 

Service  not  counted  toward  Army  reenlistment  pay,  666. 

Voluntary  enlistment  not  permitted,  940. 
NEGLECT  OF  DUTY  :  j 

Liability  of  officer  for  failnre  to  assign  Junior  oAoer  to  duty,  8S2. 
NEGLIGENCE : 

Collision  between  steamship  and  canal  boat  doe  to^  999. 

Government  liable  for  Iocs  of  cows  due  to  troops',  984. 

Government  not  liable  for  damages  resulting  from  contractor's,  6,  766, 

Settlement  of  damages  to  private  property  due  to  soldiers',  268k 

Smoldng  In  powder  plants  criminal,  880. 

Stoppage  of  pay  for  personal  injury  dua  to  soldier's,  690. 
NITRATE  OF  SODA : 

Requisitioning  for  agricultural  pnrpoueo,  449. 
NONCOMMISSIONED  OFFICERS : 

See  also  SnUsUd  man;  Po^  am4  tMowtmoe9j  Ra»k;  Warr&mt  o^fl^ert;  for  a  particular 
class  of  noncommissioned  officers  see  the  specific  title. 

Appointment  of  sergeant  mnjors,  714. 

Appointment  of  supernumerary  officers  for  such  time  as  neceasary,  1066, 

Appointments  can  not  be  antedated,  or  made  retroactive,  1041. 

Notary  public  office  may  be  held  by,  196. 

Reduction  to  privates,  first  dans  by  sumuiary  court,  547,  740. 

Reduction  to  privates,  first  class  in  guard  and  fire  company,  756. 

Restoration  after  discharge  from  temporary  commission,  824,  721,  1066. 
NOTARY  PUBLIC : 

Adjutant  of  any  command  may  act  as,  56. 

Noncommissioned  officer  may  hold  office  of,  196. 

Officers,  other  than  Regular  Army,  may  be  appointed,  628,  94C 
NOTICE : 

Actual  or  constructive  necessary  for  dlsdiarge,  462. 
NURSES : 

ABMY    NCBSK    CORPS — 

Commutation  of  rations  at  base  hospltala.  66. 

Not  entitled  to  benefita  of  war  risk  Inauranoe  act,  996. 
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OATH  OP  AM^KOIANCB.  Bee  CiUzenBhlp. 
OATH  OF  ENLISTMENT.  Bee  EnlUtment. 
OATHS : 

Adjutant  of  a  dUtrlct  authorised  to  administer,  97. 

Adjutant  of  any  command  may  admlniaterp  66. 

Personnel  adjutant  of  a  unit  may  not  administer,  727. 

Power  of  summary  court  officer  to  administer,  810. 

Temporary  ciyllian  employees,  Ordnance  Department,  necessity  of  taking,  259. 
OBSERVEBS.     See  jiftiai  ohaervera. 
OFFENSES : 

See  also  Civil  authorities;  Courta-martial ;  Puniahment ;  also  specific  name  of  offeDse. 

Allen  soldier  still  triable  after  withdrawal  of  declaration  of  Intention,  980. 

CiTil  offense  after  discharge  not  triable  by  courts-martial,  718. 

Disloyal  utterance  by  soldier  is  not  capital,  870. 

Intent  ail^cts  nature  of,  060. 

Policy  in  regard  to  surrender  of  soldiers  to  civil  authorities,  723,  1084,  1112. 

Smoking  In  and  about  powder  plants,  880. 

Summary  court  may  not  try  capital,  628. 
OFFICE : 

See  also  Detail;  Duty;  Offieera;  Rank;  specific  name  of  detail  or  occupation. 

Commissions  in  Regular  Army  only  are  permanent,  18. 

Porto  Rlcan  appointments  under  old  organic  act  continue,  020. 

Regular  Army  officer  may  not  hold  clTil,  12. 

Right  of  officers  to  hold  civil  office  while  on  Army  active  list,  783. 

Tenure  of  assistant  surgeons  general  appointed  with  rank  of  brigadier  general,  631. 
OFFICERS  : 

ICCOUNTABLI — 

Disbursing  officers  may  delegate  trust  to  other  officers,  082. 

Discharged  officer  given  opportunity  to  be  heard  by  board  of  survey,  841.  ' 

Liability  of  post  exchange  officers  for  losses,  465. 

Measure  of  stoppage  of  pay  for  loss  of  public  property,  853. 

Officer  in  charge  of  sealing  cars  from  which  supplies  were  lost,  827. 

Officer  signing  deposit  slips  of  soldier  liable  for  sum  misappropriated,  1059. 

APPOI NTMBNIV— 

Acceptance  of  commission  by  assumption  of  duties  and  insignia  of  rank,  1088. 

Acceptance  of  commission  by  enlisted  man  terminates  his  enlistment,  68. 

Adjutant  General  can  not  withdraw,  1012. 

Aliens  may  hold  commissions  in  National  Army,  668. 

American  who  has  resumed  citizenship  after  foreign  enlistment,  922. 

Assistant  Surgeon  General  with  rank  of  major  general  for  period  of  war,  574. 

Basis  of  computing  permanent  appointments  in  Medical  Corps,  287. 

Canadian  service  after  Aug.  1,  1914,  no  bar  after  repatriation,  022. 

Colonel  in  Dental  Corps  when  no  vacancy  exists,  672. 

Commanding  officer  expeditionary  forces  can  not  appoint  from  civil  life,  884. 

Commission  in  National  Army  does  not  affect  relative  rank  of  Regular,  50. 

Commission  in  Reserve  vacated  by  accepting  Regular  commission,  1101. 

Eligibility  for  commission  as  second  lieutenant.  Regular  Army,  296. 

Eligibility  of  cadet  discharged  from  United  SUtes  Military  Academy,  597. 

Eligiblity  of  soldiers  for  provisional  second  lieutenancies,  143,  314. 

Eligibility  of  pardoned  felon,  705. 

Eligibility  of  retired  medical  reserve  officers,  648. 

Eligibility  of  Swiss  for,  744. 

Filipinos  as  lieutenants  in  Philippine  Scouts,  1001. 

Graduate  of  Military  Academy  properly  assigned  to  Porto  Rico  infantry,  891. 

Major's  commission  not  invalidated  by  administrative  error  in  issue,  1046. 

Method  of  commissioning  officers  in  the  Air  Service,  610. 

Nongraduate  veterinary  eligible  for  federalized  National  Guard,  16. 

Officer  in  other  forces  qan  come  into  Regular  Army  only  by  original,  196. 

Outstanding  tender  of  majority  not  revoked  by  acceptance  of  captaincy,  925. 

Philippine  Scout  commission  compatible  with  commission  in  National  Army,  614. 

Philippine  Scout  eligible  for  appointment  provisiohal  second  lieutenant,  60. 

Physically  unfit  officer,  if  sworn  in,  must  be  discharged  in  regular  way,  898. 

Prior  to  maximum  age  limit  and  confirmation  after,  794. 

Provisional  appointment  terminated  because  of  physical  disability,  741. 

Provisional  defined,  18. 

Rank  of  officer  appointed  to  National  Army  from  Regular  Army,  436. 

Bating  as  junior  aviator  not  regained  after  resignation  and  recommlwlon,  98. 
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OFFICERS—  Continued. 

APPOiNTMitNT — contJuued. 

Rceoramissioulng  when  merely  detailed  to  different  force  not  necessary,  195. 

Regular  officer  commissioned  In  another  component  can  not  accept  commission 
In  Philippine  National  Guard,  1010. 

Regular  officer  transferred  to  or  appointed  in  other  forces,  195. 

Reserve  commissions  to  training  school  students  only  to  fill  Tacancies,  975. 

Reserve  officer  can  not  be  assigned  to  duty  in  lower  grade  in  National  Army,  983. 

Second  lieutenants  under  21  years  can  not  be  removed  by  appointing  power,  50. 

Service  in  Medical  Reserve  Corps  basis  for  appointment  in  Medical  Corps,  728; 

Temporary  commissions  in  Signal  Corps  may  be  terminated  by  President,  5. 

Tenure  of  assistant  surgeons  general  with  rank  of  brigadier  general,  681. 
Commissions  In  National  Guard  and  National  Army  are  incompatible,  1009. 
Commissions  in  other  components  than  Regular  Army  are  for  emergency,  18. 
Commissions  in  Regular  Army  only  are  permanent,  18. 
Conduct.     Bee  Conduct. 

Discharged  officer  can  not  revert  to  status  of  enlisted  man,  58. 
Duties  formerly  assigned  to  Regular  Army  now  performed  by  any  officer,  735. 
Bligibillty  for  appointment  on  general  courts-martial,  866. 
Exchange  officers'  liability  for  loss  by  post  exchange,  465. 
Executive  may  not  act  as  reviewing  authority  for  commanding  general,  886. 
False  or  injurious  statements  made  by,  804. 

FIKLD — 

Defined,  102. 

Issue  of  horse  equipment  to,  12, 

rORBIGN — 

Exempt  from  tax  on  railroad  tlrlcets  when  attached  to  United  States  Army,  165. 

Purchase  of  funeral  wreath  for  officer  who  died  in  United  States,  863. 
Indebtedness.    See' Dehia. 

Inventor  of  device  outside  of  office  hours  entitled  to  benefits,  988. 
Liable  to  discipline  for  neglect  to  assign  junior  officer  to  duty,  832. 

LINE — 

Ordnance  officer  not,  617. 

Vacation  of  commission,  857. 
Major  may  be  detailed  as  instructor  at  United  States  Military  Academy,  1025. 
Mounts.    See  Mount 8. 
National  Guard.    See  yational  Oucrd. 
Ordnance  officer  not  eligible  to  command  of  troops,  617. 
Payment  by  officers  for  telephones  in  their  quarters,  976. 
Philippine  Scouts.     See  Philippine  Scouts. 
Place  of  residence  at  appointment  defined,  1043. 
Precedence.    See  Rank. 
Private  employment  incompatible,  694. 

PBOMOnON — 

Chaplain  in  drafted  National  Guard  organisation,  288. 

Commanding  general  may  promote  from  one  unit  to  another,  884. 

Eligibility  of  National  Guard  Medical  Corps  officers,  282. 

Eligibility  while  prisoners  of  war,  774. 

Examinations  compulsory  for  lieutenants  of  Medical  Corps,  190,  209,  472,  709. 

First  lieutenants  of  Dental  Corps,  National  Guard,  209,  472. 

First  lieutenants  of  Medical  Corps,  National  Guard,  190,  472. 

First  lieutenants  in  Medical  or  Dental  Corps,  Regular  Army,  472. 

Informal  acceptance  by  officer  mortally  ill  is  binding,  916. 

Medical  Corps,  for  service  in  temporary  commission  only  during  the  war,  898. 

Officers  retired  without  pay  not  eligible,  700. 

Regular  Army  officer  while  holding  temporary  commission,  572. 

Reserve  officers  not  promoted  but  appointed  and  recommlssioDed,  14. 
Prosecution  of  claims  against  the  Government  not  prohibited,  1054. 
Publications  by  officer  may  not  be  sold  to  Government  at  a  profit,  222. 
Rank.     See  Rank. 

Regular  Army,  may  not  hold  civil  office,  12. 

Regular  Army  officers  may  not  be  appointed  notary  publlct,  828,  946. 
Resignation  must  be  accepted  before  other  eommisslon  is  effective,  908* 
Right  to  hold  civil  office  while  on  Army  active  list,  733. 
Right  to  punish  enlisted  men,  724. 
Right  to  take  acknowledgements,  821* 
Seniority.    See  Rank, 
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OFFICERS—Contlnnetf. 

Status  affected  by  appointment  acceptance,  conflnnatt<m.  and  commUMloiilns^  388. 

Summary  court  officer's  power  to  admlaiBter  oatlis,  819. 

Surveying  officers  appointed  by  Chief  of  ronstraction  DlTiaioa,  <|.  M.  C,  1086. 

Taxation  while  on  duty  in  District  of  Columbia,  526. 

Throe  kinds  of  commissioned  officers,  196. 

Traveling  expenses.     See  Mileage;  TrmvtHng  ecpeaset. 

Uniform.     See  Uniform. 
OFFICSBS'  RBSEBVE  CORPS : 

Active  duty  sUtus,  220,  289.  779.  895. 

Age  limit  inapplicable  to  dental  and  veterinary  officers,  1041. 

Alien  not  eligible  for  commission,  360,  845. 

Appointment  vacates  commiHslon  in  National  Guard,  active  or  reaerre,  859,  895. 

Assignment  to  duty  in  lower  grade  in  National  Army  not  allowed,  988. 

Civil  office,  unless  law  of  State  forbids,  may  be  held  by  members  of,  XX 

Commission  vacated  by  accepting  commission  in  Regular  Army,  llOL 

Commissions  for  period  of  five  years,  18. 

Detail  of  members  to  educational  institution,  319. 

Eligibility  of  alien  for  commission  in,  360,  846. 

Members  in  inactive  status  until  ordered  to  duty,  779. 

Members  may  be  ordered  before  efficiency  boards,  974. 

Pay.     See  Pay  and  allowances. 

Rank.     See  Bank. 

Revert  to  civilian  status  upon  discharge,  983. 

Right  of  discharged  member  to'  wear  uniform,  29. 

Status  of  Regular  enlisted  man  after  accepting  commission  in,  1096. 

Students  in  training  school  for  whom  no  vacancies  exist  not  oooimiasioaed  In,  975. 

Subject  to  draft  unless  In  active  service,  911. 

Traveling  expenses.    Sec  Mileage;  Traveling  expc}ise9» 
OFFICERS'  TRAINING  CAMPS.    See  Camps, 
OFFICIAL  RECORDS.     See  Btcor4a, 
OILS : 

See  also  Fuel;  Lubricants. 

Enlisted  man  has  right  to  patent  process  for  recovery  of  motor,  1066. 

Purchase  of  gear  oils  by  Qnartermaater  Corps,  276. 
OPEN-MARKET  PURCHASES : 

See  also  Eight-hour  law. 

Reported  to  Secretary  of  War  for  approval,  416. 
OPINIONS  : 

Attorney  General.     See  Table  of  oitoHans,  ante,  XXXIV. 

Judge  Advocate  GeneraL     Seo  Table  of  eiiationa,  ante,  XXVIIL 
OPTION ; 

Title  not  conferred  by,  508. 
ORDERS : 

General  courts-martial.     See  Takle  of  ottmtiono,  ante,  XXV. 

War  Department.     See  Table  of  citoHont,  ante,  XXIII. 
ORDNANCE  DISTRICT  CHIEFS  : 

Travel  orders  may  be  issued  to  civilian  employeea  by,  8Mi 
ORDNANCE  SERGEANTS.    See  Sergecmte. 
ORDNANCE  SUPPLIES.    See  Public  propertg. 
OVERTIME : 

Contractor  not  entitled  to  additional  pay  beyond  terms  of  contract  for,  8T9. 

Engineers  in  field  service  entitled  to  pay  for,  744. 

Extra  pay  for  overtime  on  articles  not  usnally  found  in  open  market,  171. 
PACKMASTER,  FIELD  ARTILLERY : 

Paid  at  rate  of  Quartermaster  Corps,  1047. 

Warrant  for  appointment  Issued  by  regimental  order,  1047. 
PARDON : 

Constructive,  of  technical  deserter,  481. 

Does  not  allow  convicted  felon  to  enlist,  982. 

Eligibility  of  pardoned  felon  to  reserve  officer's  commisBlon,  705. 

Nature  of  offense  can  not  be  changed  by  appointing  authority,  118. 

Secretary  of  War  may  not  remit  penalty  of  Federal  court,  480. 
PARENTS : 

Foster  parent  not  entitled  to  commutation  or  to  benefit  af  war  Hsk  tnaanuice,  911. 
PAROLES : 

Revocation,  reward  for  arrest,  472. 


INDElfi^  1169 

PASS : 

Deduction  of  mileage  when  officer  travels  on,  730. 
PASSPORTS  : 

Citizen  leaving  UnUed  States  to  enter  foreign  military  service  must  procure,  849. 

Deserter  in  Mexico  delivered  to  military  authorities  in  United  States  without,  897. 
PATENTS : 

Employees  entitled  to  benefit  of  device  invented  outside  office  hours,  988. 

Ex-employee  of  Government  not  prohibited  from  furthering  application  for,  1004. 

Government  not  entitled  to  free  rights,  694. 

INFBINGBMBNT — 

Compulsory  order  to  manufacture  allows  suit  in  Federal  court  as  remedy  for,  137. 

Contractor  who  has  right  to  sell  article  .should  protect  Government  against,  137. 

Not  ground  for  suit  against  Government  by  employee,  1044. 

Procedure  where  Government  contract  infringes  a  patent,  529, 

Protection  by  Government  of  manufacturer  in,  137. 
Officer's  right  to  take  out,  529. 

Ordnance  Department  may  buy  patents  abroad  with  emergency  appropriations,  1118. 
Process  for  reclaiming  motor  oil  developed  by  enlisted  man  his  property,  1060. 
Restriction  of  use  with  materials  not  part  of  invention  Illegal,  121. 
Right  of  Government  to  inventions  of  soldiers  or  civilian  employees,  1029,  1044,  1060. 
Use  by  Government  of  articles  patented  abroad,  45. 
PATRIOTIC  ORGANIZATIONS  : 

Telephone  service  not  available  for  voluntary,  940. 
PAY: 

CIVILIAN   BMPLOYniS — 

Action  of  Fuel  Administrator  should  not  affect,  86. 

Appropriation  available  for  busines^^  administrator,  1088. 

Arsenal  employees  paid  for  work  done  on  days  of  legal  absence,  880. 

Determination  of  pay  for  services  of  similar  character,  485. 

Employees  transferred  to  Purchase,  Storage,  and  Traffic  Division,  1100. 

Engineers  In  field  service  entitled  to  overtime,  744. 

Experts  paid  for  services  prior  to  appropriation,  607. 

Extra  compensation  for  civilian  employee  acting  as  court-martial  reporter,  167. 

Field  employees  transferred  to  Washington  District  Ordnance  Office,  664. 

Foresters  at  Military  Academy  entitled  to  Increased,  621. 

Inci'ease  granted  Government  yard  men  not  retroactive,  987. 

Ordnance  emploj-ees  entitled  to  additional  pay  earned  during  leave,  963. 

Payment  of  salary  accrued  to  deceased  employee  in  Philippine  Islands,  848, 

Per  diem  allowance  continues  during  Illness  on  temporary  duty,  919. 

Per  diem  allowance  while  on  temporary  duty  away  from  station,  234. 

Right  to  $120  increase,  553. 

Right  to,  while  suspended  pending  inveF>tlgation  of  charges.  861. 

Signal  office  employees  in  field,  292. 

Statutory  Increase  available  for  employees  in  Philippines,  983. 
Contractors  not  allowed  pay  for  overtime  necessary  to  complete  contmct*  872. 
Expert  witnesses  at  courts  martial,  682. 
Interned  alien  enemies  when  released,  376. 
Prisoners  of  war  employed  for  constinictlon  work,  583, 
PAY  AND  ALLOWANCES: 

AlfLOTMBNTS 

Absence  without  leave,  effect  on,  520,  534,  708,  1014. 

Adoption  of  child  does  not  exempt  soldier  from  compalsory  allotments,  991. 

Army  field  clerks  required  to  make  compulsory,  27. 

Cease  during  absence  on  account  of  Illness  due  to  misconduct,  10,  876. 

Compulsory  allotment  for  divorced  wife,  086^ 

Compulsory  and  voluntary  in  case  of  sospendcd  dishonorable  discharge,  771. 

Compulsory  for  acknowledged  Illegitimate  child,  846. 

Compulsory  not  affected  by  forfeiture  of  pay,  605. 

Conscientious  objectors  on  farm  furlough  occupy  no  pay  statua,  944. 

Disposal  of  checks  payable  to  deceased  allottee,  976. 

Effect  of  desertion  or  absence  without  leave  on  compulsory  allotments,  1014. 

Exemption  from  compulsory  allotments  if  beneficiary  can  not  be  located,  902. 

Judge  Advocate  not  authorised  to  determine  ezemptioo  claim,  957,  1014. 

Settlement  of  alimony  claim,  286. 

Soldiers  In  nonpay  status,  552. 

Voluntary  allotments  can  not  Interfere  with  sentence  of  forfeiture,  017. 

War  risk  insurance  takes  precedence  over  other  deductions,  006. 


1160  INDEX. 

TAY  AND  ALLOWANCES-  Continued. 

1LLOTMKXT8  FOR  LIRBBTY  BUND8 

Absence  without  leave,  effect  on,  C20,  534. 

Desertion,  effect  on,  410. 

DiKhonorable  difsebarge,  effect  on,  602,  672,  700. 

Farm  furlough,  effect  on,  632. 

Forfeiture  of  pay  does  not  affect,  695. 

Status  of,  on  discharge  for  fraudulent  enlistment,  301« 

IIIMY    PIBLD  CLERKS 

Character  of  previous  service  to  qualify  for,  368. 

Foreign  service  pay  for,  159. 

Pay  for  extra  services,  335. 
Baggage.     See  Baggage. 

Cargadors  (Field  Artillery)  paid  at  rate  of  Quartermaster  Corps,  1047. 
Commutation  of  quarters.     See  Quarters. 
Compensation  of  mall  orderlies  for  delivering  special  delivery  letters,  19. 

CONTI.N'UOUS    SERVICB   PAT 

Computation  of,  for  National  Guardsman  drafted  into  Federal  service,  1042. 
Continuous  service  during  emergency  after  enlistment  period  entitles  to,  149. 
Loss  of  right  to,  by  dishonorable  discharge,  23. 
Loss  of  right  to,  by  dishonorable  discharge  affected  by  act  May  11,  1908,  203. 

ENLISTED   MEN 

Absence  due  to  Illness  resulting  from  misconduct,  effect  on,  10,  876. 

Alleged  deserter  afterwards  discharged  as  physically  unfit,  50. 

Awaiting  result  of  civil  trial,  947. 

Charged  with  or  convicted  of  desertion,  303. 

Correction  of  certificate  of  discharge  without  honor  entitles  to,  133. 

Detailed  as  reporters  for  efficiency  boards,  206. 

Discharge  without  knowledge  while  on  furlough,  effect  on,  336. 

Effect  of  postponement  of  entralnment  of  inducted  men,  1094. 

Entitled  to  pay  from  time  of  induction,  610. 

Erroneous  discharge  of  Insane  soldiers,  352. 

Industrial  furlough  deprives  of,  941. 

Members  of  band  when  transferred  to  another  organization,  413. 

Not  entitled  to  pay  during  absence  while  under  arrest,  860. 

On  duty  In  China  may  be  paid  in  local  currency,  908. 

Status  of  retired  men  appointed  to  higher  grade  while  on  active  duty,  100. 

Status  when  discharged  for  fraudulent  enlistment,  301. 

Status  when  discharged  on  account  of  Imprisonment  by  civil  court,  950. 

Wagoner  appointed  under  the  erroneous  title  of  artificer,  418. 

Wagoner  loses  grade  and  pay  upon  transfer  to  another  organization,  924. 
Enlisted  reservist  paid  from  date  of  starting  to  obey  call  Into  active  service,  10C7. 
Expert  rifleman  assigned  as  prison  guard  not  entitled  to  additional.  24. 

BXTRA-DCTT    TAT 

Aviation  officers  prior  to  assignment  to  special  service  not  entitled  to,  081. 

Aviators  flying  between  stations  entitled  to,  1051. 

Aviators  under  temporary  commissions  in  Air  Service  entitled  to,  1072. 

Enlisted  men  detailed  as  mess  sergeants,  117. 

Flying  cadets  while  on  leave  or  sick  furlough,  702. 

Increase  for  flying  duty  not  retroactive,  681. 

Mess  steward  may  receive  from  post  exchange  dividend,  10. 

Not  allowed  to  soldiers  ordered  to  unload  Government  supplies  from  lighters,  09. 

Radio  Laboratory  Signal  Corps  officer  not  entitled  to,  782. 

Voluntary  service  without  special  assignment  does  not  entitle  to,  735. 

FAMILY  ALLOWANCES 

Acknowledged  illegitimate  child,  846. 
Cease  on  date  of  discharge  to  accept  commission,  1020. 
Desertion  or  absence  without  leave,  effect  on,  1014. 
Disposal  of  checks  payable  to  deceased  allottee,  976. 

riNAL  SETTLEMENT — 

Alleged  deserter  afterwards  discharged  as  physically  unfit,  69* 

Insane  soldiers,  588,  897. 

Unaccounted  for  clothing  should  not  be  charged  on  deceased  soldier's,  737. 

rOREIGN  OFFICERS 

Pay  in  excess  of  transportation  from  President's  special  appropriation,  582. 
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PAY  AND  ALLOWANCES— Continued. 

FOREIGN   SERVICE 

Army  field  clerks  entitled  since  July  9,  1918,  to,  lo9. 
Higher  command  with  troops  preparing  for  service  abroad,  170. 
Officers  ordered  to  France  to  obtain  Information  for  training  divisions,  118. 
Gunner's  loss  of  right  to  extra,  43. 

L0NGBV1TT  PAT 

Army  field  clerk  service  may  be  included,  484. 

Chief  engineer  of  Army  Mine  Planter  Service,  1008. 

Evidence  of  previous  service  in  National  Guard  as  basis  of,  69. 

Field  clerks  not  entitled  to,  977. 

National  Guard  officer  transferred  to  Reserve  Corps  not  entitled  to,  742. 

National  Guard  service  in  Hawaii  not  included,  704. 

National  Guard  service  Included,  040,  675,  805. 

Philippine  Constabulary  not  entitled  to,  832. 

Regular  Army  officers  excepted,  795. 

Service  as  officer  in  United  States  Guards  counted,  390. 
Marksman's  pay  suKpended  during  period  of  emergency,  055. 
Medical  treatment.     See  Medical  treatment. 

UBRS  SERGEANTS 

Enlisted  men  nssi;;ned  to  organization  where  grade  not  provided,  427. 

Enlisted  men  detailed  as,  117. 

Sergeant,  first  class,  may  be  detailed  in  Signal  Corps  to  duty  and  pay  of,  128. 
Mileage.     See  Mileage. 
Mounts.     See  Mounts. 
Music  teacher  at  Military  Academy  entitled  to  pay  of  first  lieutenant,  mounted,  1020. 

NATIONAL  GUARD  IN   FEDERAL  SERVICE 

Commencement  of  Federal  pay,  516,  654. 

Commission  must  be  accepted  to  receive  increase,  334. 

Distinction  between  military  and  pay  status,  103,  949. 

Bnlistment  period  includes  service  prior  to  and  since  draft,  1042.  j 

Lieutenant  in  Medical  Corps  mustered  in  as  captain,  285.  | 

Officer  discharged  by  department  commander  without  authority,  162. 

Officef  who  inventoried  Federal  property  retained  after  muster  out,  119, 

Regiment  organization  completed  after  call,  614. 

State  staff  corps  officers  not  drafted,  221. 

Status  when  drafted,  but  prevented  from  actual  duty  by  Illness,  103,  949. 

KOKCOM MISSIONED  OFFICERS 

Detail  to  officers'  training  camps,  260. 

Quartermaster  sergeant  acting  as  chief  clerk  while  on  furlough,  765. 

Special  and  technical  troops,  414.  | 

Status  of  Regular,  after  commission  In  reserve,  1096. 

OFFICERS — 

Active  duty  status  of  Reserve  officers,  220,  289,  895, 1012. 
Back  pay  for  officer  who  assumed  duties  before  accepting  commission,  1088. 
Delayed  in  Joining  new  station  after  assignment,  297. 
Entitled  to  pay  from  date  of  compliance  with  order  sent  by  mistake,  96, 
First  lieutenant  assigned  to  duty  of  division  personnel  officer,  748. 
Graduate  of  training  camp,  commencement  of  pay,  876. 
(iratulty  pay  not  allowed  demoted  officer,  1076. 
Gratuity  pay  not  allowed  when  discharged  for  disability,  278. 

Horse  equipment  for  field  officers,  12.  ' 

Increased  pay  on  promotion,  536. 

Junior  officer  in  command  while  senior  officer  Is  available,  727. 
Medical  Reserve  officer  ordered  on  inactive  status  by  efficiency  board,  1108. 
Month's  pay  of  Reserve  officer  discharged  by  President  or  effieleney  board,  226. 
Prosecution  for  refusal  to  refund  pay  accepted  after  discharge,  944. 
Reserve  officer  enlisted  as  candidate  at  training  camp,  211. 
Reserve  officer  serving  sa  enlisted  man,  1096. 

Right  to  increased  pay  for  exercising  higher  command,  170,  428,  808,  990. 
Packmasters  (Field  Artillery)  paid  at  rate  of  Quartermaster  Corps,  1047. 

TRIKONBRS — 

Allowances  of  civilian  prisoners  on  discharge,  164. 

German  prisoners  of  war  paid  from  date  of  entering  military  custody,  1060. 
German  reserve  officer  Interned  as  civilian  prisoner,  840. 
Rations.     Bee  Ration9. 
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PAY  AND  ALLOWANCES— Continued. 

BEBNLISTHINT  PAY 

Loss  of  right  to,  by  di8honoiml>Ie  dlscharse,  2S. 

L0B8  of  right  to,  bjr  dishonorable  discharge  aa  affected  by  act  of  May  11, 1908,  203. 

Not  allowed  for  continuous  service  during  emergency  after  enlistment  ends,  149. 

Service  In  Navy  not  counted,  668. 

Soldier  drafted  after  completion  of  one  enllBtment  entitled  to,  537. 
Rof^istrant  Injured  while  entraining  entitled  to  pay  until  discharged,  1011. 
Ro^ii^trant  reporting  at  camp  ignorant  of  discharge  not  entitled  to,  84. 
Ro^^ular  Army  Reservist  entitled  to  pay  from  date  be  rejoined  service;,  44. 

RETIRED  OFFICBRS 

I'ro visional  officers,  833. 
Rank  at  time  of  retirement  determines,  716. 
Veterinary  Corps  officers  assigned  to  active  duty,  507. 
Status  of  reservist  on  call  to  the  colors,  508. 

STOPPAGE — 

Absence  due  to  disease  contracted  prior  to  enlistment,  283. 

Absence  without  leave  causes,  520.  534,  708,  1014. 

Alimony  decree  a  private  indebtedness,  984.    ^ 

Assessment  of  damages  for  theft,  1050. 

Authorized  by  Secretary  of  War  on  account  of  Indebtedness  to  Govemraent,  604. 

Authorized  during  absence  because  of  illness  due  to  misconduct,  10,  876. 

Collection  of  money  due  from  deserters  to  company  funds,  497. 

Damages  for  personal  injuries  caused  by  negligent  soldier,  690. 

Damages  to  crops  by  unknown  soldiers  settled  by.  102. 

Damages  to  private  property  by  soldiers,  265. 

Deserter  restored  to  duty  without  trial  is  still  subject  to  penalty  of,  181. 

Desertion  being  set  aside  as  erroneous  charge  preyenta,  181. 

ElTect  of  finding  of  court-martial  on  right  to  make,  474. 

Effect  of  restoration  to  duty  after  dishonorable  discharge,  184. 

Enlisted  man  in  Navy  to  restore  overpayment  while  in  Army,  1036. 

Expense  of  armed  guard  to  apprehend  soldiers  abaent  without  leave,  171. 

Expense  of  arresting  deserter  afterwards  discharged  without  trial,  973. 

Indebtedness  to  officers*  mess,  847. 

Loss  of  registered  letter  by  mall  ord^^rly  Justifies,  1067.  1089. 

Measure  for  loss  of  public  property,  353. 

Not  authoriaed,  against  Coast  Survey  officers  transferred  and  inactive,  18S. 

Not  warranted  when  soldier  is  in  hospital  for  observation,  106. 

Officer's  misappropriation  of  enlisted  meji's  deposits  Justifies,  1059. 

Overpayment  of  Army  field  clerk  refunded  iu  monthly  installments  by,  1073. 

Pay  of  supposed  deserter  withheld,  453.  ' 

Prece<lence  of,  906. 

Remission  of  sentence  extends  to  ail  uncollected  forfeitures,  72. 

Responsible  officer  not  charged  for  loss  of  public  property  during  his  illness,  185. 

Summar>'  court  sentence  affecting  pay  for  longer  period  than  imprlaonment,  864. 

Transportation  of  draft  delinquent  placed  on  duty  without  tria^  131. 

Transportation  of  soldier  under  guard,  37,  969. 

Unauthorized  as  punishment  without  trial,  101. 

Unpaid  insurance  premium  of  deceased  soldiers.  1026. 

Venereal  disease  contracted  by  patient  in  hospital,  1105. 
Travel.     See  MiU>a^e;  Traveling  e^peiutes, 
PENALTY : 

Secretary  of  War  can  not  remit  penalty  of  Federal  court,  480. 
PENALTY  CLAUSE: 

Stipulation  for  liquidated  damages  preferable  to,  401. 
PENITENTIARIES.     See  Conflnrment. 
PENSIONS : 

Army  field  clerk  entitled  to,  500. 

Discontinued  after  acceptance  of  commission  In  Army,  829. 
Right  of  offleeis  to  reeelve  from  Philippine  Ooyernment,  367. 
Rights  of  pensioners  drafted  for  special  sr  limited  serFlce,  285. 
PER  DIEM  ALLOWANCES.     See  Pay. 
PERJURY : 

False  statements  in  applying  for  war  risk  tnsnraaoet  402,  685. 
PERSIA : 

Property  In  Persia  of  naturalized  Persian  not  in  control  of  UBitod  Mate*,  906. 
PERSONAL  EFFECTS.     See  Deceased  Persont^ 
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PHILIPPINE  COMMIisSION : 

Philippine  Constabulary  under  authoritj  of«  362. 
PHILIPPINE  CONSTABULARY: 

Longevity  pay  not  allowed,  832. 

Members  not  a  part  of  military  force  of  United  States,  362. 

Officer  not  entitled  to  wound  chevrons,  662. 
PHILIPPINE  ISLANDS: 

Civilian  employees  entitled  to  statutory  increase,  983. 

Legislation  effective  after  receipt  at  Bureau  of  Insular  Affairs,  Wl» 

National  Guard.     See  National  Guard — PhUippine: 

Officer  may  receive  pension  from.  367. 

Payment  of  salary  accrued  to  deceaHod  employee  in  the,  843. 
PHILIPPINE  SCOUTS: 

Appointment  of  Filipinos  as  lieutenants  in,  1001. 

Battalions  may  be  groupod  into  provisional  n^giments,  7. 

Disabled  officers  not  restored  to  active  duty  uud*»r  net  of  Mar.  4,  1915,  1096. 

Eligibility  of  officers  for  appointment  as  provisional  second  lleatenaDts,  M. 

Forfeiture  of  commissions  when  appointed  in  National  Army,  614. 

Not  on  retired  list  of  the  Army.  lORO. 

Retired  officer  may  accept  commission  in  National  Army,  701. 

Retired  officers  not  entitled  to  advancement,  B12. 

Right  of  members  to  wear  campaign  medal.  83. 

Right  of  officers  to  accept  commisKioiis  in  Pbilippine  National  Guard,  483. 

Soldiers*  and  sailors*  civil  relief  act  applicable  to.  592. 

Temporary  Infantry  regiments  and  officers  not  authorised,  7. 
PIGEONS : 

War  Department  may  requisition  homing.  927. 
PIPE  LINES : 

Extension  at  Government  expense  to  Y.  M.  C.  A.  buildings,  451. 
PLANTS : 

Application  of  eight-hour  law  to  contracts  for  Government  rented  or  operated,  436. 

Authority  for  establishment  of  printing  plant  by  Signal  Corps,  304. 

Eight-hour  law,  application  to  contracts  for  enlargiiu?  ordnance,  291. 

Government  operation  of  plants  dosed  by  Injunction,  822. 

Insurance  on  plants  manufacturing  or  loading  exploAivea,  410. 

Mandatory  orders  not  applicable  to.  338. 

Power  plants  may  be  acquired  by  Secretary  of  War,  541. 

Smoking  in  powder  plants,  380. 

Telephone  service  at  munition  plants,  597. 
PLEA  OF  GUILTY : 

See  also  Evidence;  names  of  specific  offenses. 

Sentence  valid  since  incorrect  explanation  by  court  did  not  iBJvre  accvsed,  46. 
POLICE : 

Appointment  of  military  police  as  deputy  sheriffs  not  autborifled*  815. 

Equipment  for  coastabulary  organised  by  Governor  in  aliseiiee  •£  Nattonal  Guard,  94. 

Home  guards  are  State  police  or  constabulary,  62. 

Military  police  may  be  used  for  guard  duty  Inside  of  eamp,  742. 

Military  police  not  subject  to  courts-martial  for  purchaaiag  sr  accepting  liquor,  486. 

Uniforms.    See  Unifcrma. 
POLICE  POWER : 

Si>e  also  Civil  authorities. 

Lighthouses  in  Canal  Zone  may  be  darkened  in  time  of  war  by  Unitad  States.  80. 
PORT  OF  EMBARKATION  : 

Commanding  officer's  action  as  to  dismissal  of  ofllcera»  429. 

Military  jarlsdiction  over  chrllian  employees  at,  248. 
PORTO  RICO : 

Appointments  under  old  organic  act  continue  natll  ezplratlan,  929. 

Retention  of  commission  in  Dental  Reserve  Corps  by  natlya  of,  685. 
PORTO  RICO  REGIMENT  OF  INFANTRY : 

Comiwnent  part  of  Regvlar  Army,  947. 

Entitled  to  benefits  of  war  risk  insurance,  047. 

Temporary  captain  outranks  permanent  captain  mdncii  ta  foft  oi  llit^  846L 

West  Point  irradnate  properly  aflstgned  to.  691. 
PORT  EXCHANGES : 

Assessment  of  daauges  against,  nnder  A.  W.  105»  4M^ 

Collection  of  monc#  dne  from  deserters,  49T. 

Conducted  at  war  prison  barracks,  509. 

Definition,  629« 
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POST  EXCHANGES— Contlnuca. 

DIVIDENDS — 

Declared  when  entire  indebtedness  Is  paid,  988. 
Extra  duty  pay  of  mesa  sergeant  from,  10. 

Expenditure  of  profits  for  operation  of  barber  shop,  787. 

Fuel  not  furnished  to  establishments  operated  by  dTlUant,  7* 

laundry  may  be  operated  by,  1063. 

Liability  of  exchange  officers  for  losses,  465. 

Liability  to  Federal  taxes,  268. 

License  to  maintain  buildings  revocable,  658. 

Removability  of  regimental  exchange  building,  881. 

Status,  and  liability  for  obligations,  482. 

Tax  on  admissions  to  places  of  amusement,  871. 

Titles  to  exchange  buildings,  658. 
POSTAL  EMPLOYEES.    Bee  CiviUan  emplopeei, 
POWERS  OF  ATTORNEY : 

Settlement  of  claims  arising  from  deaths  on  Mexican  border,  868. 
PREMIVMS.     See  Inauranee. 
PRESIDENT  OF  THE  UNITED  STATES  : 

Distribution  of  cadf^ts  appointed  by,  107. 

Executive  orders.     See  Table  of  citations,  ante,  XXVII|, 

Power  to  remit  penalty  of  Federal  Court,  480. 

Powers  of  summary  dismissal,  557. 

Proclamations.     See  Table  of  citations,  ante,  XXVIII. 

Termination  of  commission  of  Reserve  officer  by,  827. 

Unauthorized  to  require  registration  elsewhere  than  place  of  residence,  340. 
PRESUMPTION : 

D<'atb  from  disease  aggravated  by  syphilis,  misconduct  not  shown,  was  in  line  of 
duty,  880. 

Founded  on  a  reasonable  probability  prevails  as  against  mere  possibilities,  240. 

Round  physical  condition  at  time  of  enlistment,  903. 
PRINTING  AND  BINDING: 

Procured  in  time  of  war  from  commercial  establishments,  304. 

Procurement  of,  from  commercial  establishments,  461. 

Required  to  be  done  at  Government  Printing  Office,  304. 
PRISONERS : 

See  also  Accused, 

Civilians  allowed  suit  of  clothes  and  $5  on  release  from  disciplinary  barracks,  154. 

Conditions  justifying  release  without  trial,  126. 

Escape  while  serving  courts-martial  sentence  chargeable  under  A.  W.  96,  457. 

Escaping,  shot  by  sentinels,  627. 

General  prisoners  restored  to  duty  by  Secretary  of  War,  6. 

German  civilian  prisoner  not  entitled  to  officers*  pay,  642. 

Reward  for  delivery  of  general  prisoners  after  revocation  of  parole,  472. 

Sentenced  without  dishonorable  discharge  held  within  organisations,  584. 

Transportation  of  civilian,  714. 

Travel  allowance  of  general  prisoners  discharged  from  barracks,  124,  208. 

Treatment  of  soldiers  awaiting  trial,  772. 
PRISONERS  OF  WAR : 

Allen  officers  not,  873. 

Commutation  of  rations  for,  In  hospitals,  503. 

Compensation  for  employment  on  construction  work,  583. 

Contractors  can  not  employ  German,  947. 

Disposition  of  effects  of  United  States  soldiers  held  as,  789. 

Expense  of  recapturing  prisoners  not  paid  from  money  taken  from  them,  08. 

Germans  at  war  prison  barracks  within  Jurisdiction  of  general  courts-martial,  783. 

Insurance  on  property  of  interned  German  officers,  38. 

Interned  civilian  aliens  not,  522. 

Mail  privileges  for  Germans  in  civil  prisons,  572. 

Man  born  In  Hawaii  of  German  parents,  captured  by  Germans,  231. 

Not  regarded  as  criminals,  576. 

Officer  eligible  to  promotion  while,  774.  ^ 

Pay  not  affected  by  dyU  Imprisonment  subsequent  to  being  made,  1060. 

Punishment  for  attempted  escape  of  German,  676. 

Transfer  of  Interned  German  reserve  officer  to  officer  camp,  840* 

Unloading  munitions  by  prisoners  In  Siberia  not  allowed,  1082. 

I 
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PRIVATE  PROPERTY : 

AppropriatioD  and  attempted  sale  not  triable  under  A.  W.  80,  172. 

Damages.    See  Claims. 

Effects  of  deceased  persons.    See  Deceased  persons. 

Explosives  stored  in  proximity  to  Gorernment  property  guarded  by  troops,  202. 

Government  may  transmit  electric  power  over  lines,  541. 

Interned  German  officers  may  make  application  for  insurance  on,  88. 

I^ease  or  removal  by  owners  of  buildings  at  Plattsburg  Barraclcs,  720. 

Losses.     See  Claims. 

Motor  vehicles  included  in  a  lease  of  prop«n'ty  repaired  by  Government,  1084. 

Mounts.     See  Mounts, 

Ownership  of  articles  made  by  soldiers  while  in  hospital,  779. 

Persian  Government  can  not  be  controlled  by  United  States  in  regard  to,  006. 

Requisition  of  property.     See  Requisition, 

Sale  of  shipments  of  unclaimed  personal  property,  069. 

Taxation  of  property  leased  to  United  States,  532. 

Timber  cut  by  United  States  from  sub-leased  property  without  confront,  waste,  1074. 

Wear  on  property  leased  Government  not  compensated  beyond  terms  of  lease,  804. 
PRIVILEGES: 

Militia  lose  ancient  privileges  when  drafted  into  United  States  Army,  16. 
PROBATE  COURTS.     See  Civil  authorities, 
PROCESS : 

Soldier  on  furlough  not  exempt  from -personal  service  of  civil,  933. 
PROCUREMENT  ORDERS : 

Possession  of  land  under,  503. 
PROMOTION.     See  Officers — Promotion;  Rank, 
PROPERTY : 

Loss  of.     See  Claims. 
PROSTITUTION : 

Deportation  of  soldier  guilty  of,  275. 

Letters  of  husband  urging  wife  to  engage  in  prostitution  admissible  as  evidence,  192. 
PROVING  GROUND : 

Authority  to  acquire  land  for,  302. 
PROVOST   MARSHAL  GENERAL'S   OFFICE: 

Compiled  Rulings.     See  Tattle  of  citations,  ante,  XXVI. 
PUBLIC  HEALTH  SERVICE : 

Loss  of  rank  of  officer  accepting  commission  in  National  Army,  648. 
PUBLIC  PROPERTY : 

See  also  Armories;  Arms;  Coal;  Fuel;  Leases;  Real  estate;  Reservations. 

Accountability  of  officer  in  charge  of  sealing  cars  at  warehouse  for  lost  supplies,  827. 

Accounting  for  property  privat^'ly  purchased  by  drafted  units,  476. 

Acquisition  for  housing  and  reclamation  of  Government  property,  624. 

Acquisition  of  land  for  purpose  of  exchange,  478. 

Alteration  of  bridges  for  access  to  Government  plant,  425. 

Authorization  of  construction  of  building  for  sale  of  provisions  at  camps,  161. 

Buildings  at  post  constructed  with  soldier  labor  becomes  public  property,  1114. 

Compensation  for  exclusive  use  of  street  by  Government,  1062. 

Condemnation  of  public  street,  703. 

Cost  of  construction  of  quarantine  camps,  455. 

Damages.     See  Claims. 

Designation  of  National  Guard  Reserve  officer  as  surveying  officer,  463. 

Disposal  of  regimental  building  erected  at  camp  by  consent  of  Secretary  of  War,  251. 

Donation  of  unserviceable  property  not  authorized,  100. 

Kfjuipping  National  Guard  from  surplus  Army  stocks  not  authorized.  111. 

Erection  of  school  buildings  at  munition  plants,  668. 

Kxpenditures  on,  at  military  posts,  etc.,  approval  by  Secretary  of  War,  499. 

Findings  of  board  not  invalidated  by  absence  of  responsible  officer  from  hearing.  1062. 

Issue  of  ordnance  supplies  requisitioned  by  Signal  Corps,  216. 

iHsue  to  Railroad  Administration  of  gasoline  and  lubricants  not  allowed,  836. 

leases.     See  Leases, 

Ixi.sH  during  illness  of  responsible  soldier  not  his  liability,  185. 

Mr^asure  of  stoppage  of  officer's  pay  for  loss  of,  363. 

Officer  accountable  for  property  which  had  been  in  his  charge,  841. 

Open  market  purchases  reported  to  Secretary  of  War  for  approval,  416. 

]*osspsslon  of  land  under  procurement  order,  603. 

Publication  listing  all  land  under  exclusive  Government  Jurisdiction,  715. 
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PUBLIC  PROPERTY— Continued. 

Purchasing  and  contracting  for  Army  suppUea  la  Army  functloii*  822. 
Repairs  to  armories  occupied  by  National  Guard  in  Federal  service,  MM. 
Right  of  Secretary  of  War  to  revoke  lease  of  public  lands,  418. 


Advertisement  of  sale  of,  paid  from  proceeds,  1077. 

Auxiliary  agencies  may  purchase  supplies.  498,  58d. 

Boats  purchased  by  War  Defiartment  during  emergency  may  b«  sold,  1075. 

Civilian  employees  permitted  to  buy  subsistence  supplies,  796,  939. 

Commission  on  Training  Camp  Activities  may  purchase  supplies,  687. 

Definition  of  Invoice  or  purchase  price,  1048. 

Delegation  of  power  in  Bureau  of  Aircraft  Production  to  sell  supplies,  537. 

Deputy  United  States  Marshal  may  purchase  from  commissary,  892. 

Fuel  to  officers  on  commutation  basis,  899. 

Fuel  to  soldiers*  clubs,  935. 

Government  horses  and  mules  may  be  sold  to  discharged  soldiers,  1088. 

Improvements  and  appliances  installed  after  requisitioning  plant,  1107. 

Keeping  improperly  in  personal  quarters  not  proof  of  Intended,  1064. 

Ordnance  stores  to  militia,  403. 

Ordnance  supplies  sold  without  survey,  1083. 

Restaurants  run  for  civilian  employees  may  buy  subsistence  supplies,  718. 

Retired  enlisted  men  may  purchase  subsistence  supplies,  836. 

Surplus  clothing  to  Russia,  1025. 

Surplus  ice  produced  at  nitrate  plant,  290. 

Terms  for  sale  by  War  Department  to  other  departments,  540. 

Terms  for  sale  or  transfer  to  officers  and  enlisted  men,  1048. 

Trees  may  be  sold  to  Government  contractors,  740. 

Unauthorized  to  Russian  Railway  Service  Corps,  422. 

Unusable  war  material,  675. 

Waste  matter  under  ordnance  contracts,  44. 
Shipment  of,  by  express  at  released  rates,  475. 

State  has  no  control  over  Federal  construction  worlt  on  military  reservation,  74. 
State  right  to  tax  residents  of  Chicicamauga  and  Chattanooga  National  Park,   135. 
State  without  power  to  tax  Government  buildings,  556^ 
Title  passes  to  Government  after  finished  product  has  been  paid  for,  87S. 
Title  to  temporary  buildings  on  military  r^ervations,  895. 

Transfer  of  horses  from  War  Department  to  Department  of  Agriculture,  210. 
War  Department  may  not  order  city  to  replace  inadequate  bridge,  626.  ^ 

WAR  SUPPLIBEh— 

Export  to  Mexico  can  not  be  barred  by  use  of  Army  to  search  and  seise,  lOeO, 
Prisoners  of  war  in  Siberia  can  not  be  employed  In  unloading,  1082. 
Sale  upon  completion  of  Government  contracts  authorised,  1002. 
PUBLIC  UTILITIES : 

Modification  of  Government  contracts  by  commission,  701,  834. 
PUBLICATIONS : 

Appropriations  available  for  purchase  of  professional  books,  904. 

Land  under  exclusive  Government  jurisdiction,  715. 

Officer  may  not  derive  profit  by  sale  of  his  publications  to  Government,  222. 

Prohibition  of  sale  in  camp  by  camp  commander,  545. 

Reimbursement  by  Red  Cross  of  cost  of  publications  for  use  ef  Army,  879L 

Salary  for  art  editor  of  Ordnance  magazine,  888. 
PULLMAN  ACCOMMODATIONS.     See  MileoQe;  Traveli9i0  e^peiMSti 
PUNISHMENT : 

See  also  Sentences;  names  of  specific  punishments. 

Attempted  escape  of  German  prisoner  of  war,  576. 

Imposed  only  by  court-martial,  312. 

Stoppage  of  pay  may  not  be  ordered  without  trial,  101. 
PURCHASE,  STORAGE,  AND  TRAFFIC  DIVISION : 

Authority  of  director  to  sell  war  supplies  and  plants,  1008. 

Circulars.     See  Table  of  citations,  ante,  XXXfX. 

Expert  civilian  employee  paid  for  services  prior  to  appropFiatlim»  60T« 

Installation  of  electrical  equipment  in  p<»t  terminal,  618b 
PYRENE.    See  Fire  emtinguishers. 
QUARANTINE : 

Civil  authorities  not  allowed  to  put  soldiers  in,  938. 
QUARANTINE  CAMPS : 

Cost  of  construction,  455. 
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'quartermaster  : 

SUBDBPOT — 

Courts-martial  Jurlodictfoii  over,  at  Gamp  Forrest,  1084. 
QUARTERMASTER  CORPS: 

Chief  of  ConstmctioQ  Dlyiaion  maj  a|»point  anrveTlnff  officers,  1086. 

ClTilian  emplojee  not  authorized  to  contract  on  behalf  of,  822. 

Consolidation  with  Quartermaster  General  during  emergency,  not  authorised,  805. 

Construction  of  contract  as  to  purchase  of  all  gear  oils  by,  278. 

Manual  for.     See  Table  of  citations,  ante,  XXVII. 

Rank  and  precedence  of  ofBcers  when  commissioned  in  National  Army,  439. 

Salaries  of  public  accountants  payable  by,  712. 

Sergeants  in  Medical  and  Sanitary  Corps  not,  without  loss  or  grade,  transferred  to,  1050. 
QUARTERMASTER  GENERAL : 

Consolidation  with  Q.  M.  C.  during  emergency  not  authorised,  009. 
QUARTERS : 

Civilian  employees,  right  to  at  camps  and  cantonments,  400. 

COMMUTATION 

Addition  of  general  and  nurse  to  list  of  Army  grades,  901. 

Certificate  filed  by  officers  with  pay  voucher  for,  813. 

Contract  surgeon  not  allowed,  for  dependents,  839.  '^ 

Dependents  of  Army  field  clerics,  907. 

Dependents  of  reserve  officer  en  route  to  assignment,  840. 

Medical  survey  parties  temporarily  absent  on  duty  in  field  entitled  to,  38. 

Kot  available  for  foster  parents,  911. 

Not  forfeited  while  absent  by  reason  of  siclcness  due  to  misconduct,  8Ti^. 

Officer  in  charge  of  trucks  from  factory  to  aviation  flirid  not  entitled  to,  219. 

Officer  not  Mititled  to  commutation  for  two  groups  of  dependents,  1108. 

Officer  on  duty  in  France,  whose  wtfe  is  filling  hospital  assignment,  881. 

Officer  with  dependents  ip  Europe  entitled  to.  809,  923. 

Officers  entitled  to,  when  public  quarters  are  unavailable^  for  family,  874,  984. 

Territorial  jurisdiction  of  United  States  in  regard  to,  530. 

Under  act  of  Apr.  18,  1918.  517. 

COMMUTATION   OP   HBAT  AND    LIGHT — 

Certificate  filed  by  officer  with  pay  voucher  for,  813. 

Dependent  residing  In  foreign  country,  809,  923. 

Officer  not  entitled  to,  unless  he  malces  his  own  contract  for  fuel,  899l 
RAILROADS : 

Civilian  use  of  railroad  operated  by  Signal  Corps,  818. 

Control  of  Director  Oeneral  only  over  commercial  business  on  Government  owned,  00. 
Expenses  of  civilian  In  connection  with  acquiring  property  for  Government,  884. 
Liability  of  Government  to  pay  for  tracks  laid  within  cantonments,  307. 
Liable  for  haulage  on  failure  to  deliver  goods  of  officer  as  directed,  882, 
Passenger  fare  agreement  may  be  modified  to  use  only  tickets,  885. 
Power  of  Secretary  of  War  to  take  over,  669. 
RANK : 

Chief  engineer,  Annjr  Mine  Planter  Service,  Is  a  warrant  officer  in  Regular  Army,  1068. 
Dates  from  which  precedence  may  be  determined,  443. 
Enlisted  man  holding  temporary  warrant  at  retirement.  517. 

Loss  of  lineal,  by  surgeon.  Public  Health  Service,  on  appointment  National  Army.  548. 
Music  teacher  at  Military  Academy  ranks  as  first  lieutenant,  mounted,  1020. 
Officers  of  Q.  Bf.  C,  Regular  Army,  when  commissioned  in  National  Army,  435. 
Officers  recommfaMloned  In  Regular  and  In  National  Army,  207. 
Precedence  among  officers  appointed  in  grronps  in  Corps  of  Engineers,  448. 
Precedence  among  offlcera  appointed  to  original  vacancies  in  Corps  of  Engineers,  443. 
Precedence  when  dates  of  commissions  are  same  and  lengths  of  service  equal,  080. 
Prior  service  governs  if  commissioned  at  same  time  in  same  grade,  489.  998. 
Pr<Nnotlon  to  temporary  vacancies  in  Regular  Army  does  not  change  seniority,  55. 

REDUCTION — 

Enlisted  men  transferred  from  unit  to  unit  without  loss  of  grade,  725. 
Master  signal  electrician  Chemical  Warfare,  transferred  Ordnance  as  private,  868. 
Noncommissioned  officer  to  first  class  private  in  guard  and  fire  company,  756. 
Noncommissioned  officer  can  not  be  reduced  by  summary  court,  547,  740. 
Noncommissioned  officer,  by  reviewing  authority  as  commutation  of  sentence,  118. 
Sergeant,  first  class,  to  private  by  divislen  commander,  987. 
Transfer  of  sergeants  Medical  Department  and  Sanitary  Corps  to  Q.  M.  C,  1058. 
Wagoner  loses  grade  upon  transfer  to  another  organization,  924. 
Regular  Army  officer  outranks  all  officers  of  same  grade  in  other  components,  964. 
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BANK— Continnoil. 

Regular  officers  In  National  Army  rank  according  to  date  of  commissions,  294L 

Relative,  not  affected  by  G.  O.  No.  78,  W.  D.  1918,  797,  867,  964. 

Relative  ranlc  of  reserve  officers,  287,  440,  448. 

Reserve  and  Regular  officers  recommissioned  in  Regular  and  National  Anny,  1129. 

ReKorve  officers  rank  according  to  dates  of  orders  to  active  duty,  14,  287,  4^,  448. 

RBSTORATIOX 

Noncommissioned  officers  who  held  temporary  commissions,  324,  721,  1044,  1065. 
Retired  officers  rank  as  of  date  of  retirement,  716. 
Beniorlty  governs  In  Regular  Army,  689,  954. 

Temporary  captain  outranks  permanent  captain  reduced  to  foot  of  list,  844. 
Temporary  officer  accepting  permanent  commission,  572. 
RATIONS: 

Army  field  clerks  on  duty  in  field,  667. 

COMMUTATION 

Attendant  of  deceased  soldier,  996. 

Civilian  employees  on  duty  at  camps  allowed,  145,  215. 

Nurses  at  base  hospitals  allowed,  86. 

I'risoncrs  of  war  in  hospitals,  503. 

Private  in  Signal  Corps  on  special  duty  entitled  to,  963. 

Soldiers  on  duty  at  recruiting  stations,  438. 

Rifsht  of  civilian  employees  at  camps  and  cantonments,  400. 
REAL  ESTATE: 

Acquisition  for  purposes  of  exchange  not  legal,  478. 

Condemnation.     See  Condemnation, 

pisposltion  of  regimental  buildings  erected  at  cantonments,  251. 

Expense  of  appraisal  of  land  acquired  for  military  purposes,  406. 

Land  leased  for  one  purpose  can  not  be  used  for  another,  479. 

Ownership  of  buildings  erected  by  regimental  exchange,  831. 

Possession  of  laud  under  procurement  order,  rights  as  to,  503. 

Rental  of  buildings  for  War  Department  and  supply  branches  of  Army,  965. 

Requisition.     See  Requisition. 

Restoration  of  building  to  original  condition  from  same  appropriation  as  rental,  1069. 

Titles  to  post  exchange  buildings  can  not  be  diminished  by  camp  commander,  658. 

Titles  to  temporary  buildings  erected  on  military  reservations,  395. 
RECORDS : 

Amended  from  "  missing  in  action  "  to  dead  after  two  months,  248. 

Requisition  of  storage  space  for  Western  Union  Telegraph,  967. 

Use  and  inspection  of  official  records  in  connection  with  litigation,  230. 

'War  Department  records  of  inquiry  available  to  Congress  only,  805. 
RECORDS  OF  TRIAL.     See  Court 8-martial. 
RECRUIT  TRAINING  UNITS: 

Bands  may  be  organized  in,  315. 
RECRUITING : 

Commutation  of  rations  for  soldiers  detailed  to,  438. 

Military  Training  Camps  Association  not  reimbursed  for  expenses  of,   1047. 
RED  CROSS  AMBULANCE  COMPANY  NO.  14 : 

Transferred  to  sanitary  train  becomes  part  of  National  Army,  224. 
RED  CROSS,  AMERICAN  NATIONAL : 

CoKt  of  alteration  of  buildings  at  cantonments,  441. 

Deputy  commissioner  In  Italy  not  entitled  to  service  chevrons,  662. 

FaOure  to  receive  reports  reasonable  presumption  of  soldier's  death,  246. 

Refugee  supplies  may  not  be  requisitioned  for,  468. 

Reimbursement  by,  of  cost  of  publication  of  medical  literature  for  use  of  Army,  370. 

Sale  of  supplies  by  War  Department  to,  587. 

Status  of  members  of,  489. 

Women  officials  entitled  to  wear  insignia  of  title  and  rank  on  uniforms,  97. 
TtKENLISTMENT.     See  Enlistment;  Pay  and  allotcancea. 
RKFUND: 

Not  allowed  draftee  who  purchased  discharge,  494. 
REGULAR  ARMY  RESERVE: 

Pay.    See  Pay  and  allotDancea. 

Status  on  being  recalled  to  the  colors,  508. 
REMOUNT  SERVICE : 

Training  camp  members  entitled  to  benefits  of  war  riak  insurance  act,  913. 


INDEX  1169 


RENTAL : 

Appropriation  for  War  Department  and  supply  branches  of  Army,  965. 

Charge  may  be  made  for  use  of  amusement  outfits  of  one  organization  by  another,  107. 

Kvlction  may  be  stayed  if  ablity  to  pay  rent  is  affected  by  military  service,  1068.  i 

Uxcesfilre  demand  of  lessor  may  be  remedied  by  requisition,  832. 

Expense  of  restoration  of  building  payable  from  same  appropriation  as,  1069. 

I^ase  for  term  In  advance  of  appropriation,  633. 
RKl'ORTKRS : 

Army  field  clerks,  when  off  duty,  may  act  as  court-martial,  84. 

Enlisted  men  may  not  be  employed  by  official  stenographer  as  court-martial,  836* 

Enlisted  men  may  receive  extra  pay  when  reporting  for  efficiency  boards,  206, 

Extra  compensation  of  civilian  employees  acting  as  court-martial,  167. 

Failure  to  record  fully,  correction  for,  480. 
REPRESENTATIVES.     See  Agentt, 
REQUISITION  : 

See  also  Commandeering;  Condemnation;  Conflscation. 

Applicability  to  commission  houses,  838. 

Beginning  of  time  of  charter  hire  for  vessels,  245,  1004. 

City  entitled  to  compensation  for  requisition  of  street  If  deprived  of  rev«nu«,  1062. 

Effect  upon  rights  and  obligations  of  lessee  in  possession,  298. 

Homing  pigeons  subject  to,  927. 

Improvements  installed  in  requisitioned  plant  may  be  removed  by  Qovemment,  1107. 

Injury  to  property  used  temporarllv  must  be  compensated  by  War  Department,  1008. 

Lumber  camps,  sawmills,  and  supplies,  186. 

llllling  machine  in  hands  of  receiver  subject  to,  778. 

Nitrate  of  soda  for  agricultural  purposes,  449. 

Personal  records  of  owner  need  not  be  submitted  for  Inspection,  927. 

Portion  of  building  with  heating  and  lighting  plant  may  be  requisitioned,  88ff. 

Possesson  of  property  legal  after  service  of  order,  871. 

Property  leased  by  Government  at  excessive  rental  may  be  requisitioned,  882. 

Purchase  by  Government  at  price  fixed  by  Secretary  of  War,  984. 

Purposes  for  which  property  may  be  acquired  by,  467. 

Refugee  supplies  for  Red  Cross  not  subject  to,  468. 

Seizure  only  by  person  In  military  service  or  employ  of  United  States,  866. 

Service  of  order,  846. 

State  can  not  impose  taxes  on  requisitioned  property,  233. 

Storage  facilities  for  records  of  telegraph  service,  967. 

Time  at  which  title  of  property  passes  to  Government,  283,  498,  887. 

Title  to  property  requisitioned  for  contractor,  493. 

Town's  loss  due  to  requisitioning  taxable  property  relieved  only  by  Congress,  836. 

Voluntary  lease  of  property  may  follow,  866. 
RESERVATIONS : 

Cactus  plants  may  be  removed  from  reservation  but  may  not  be  sold,  902. 

Extension  and  use  of  sewer  by  civil  authorities,  906. 

Jurisdiction  of  sewer  can  not  be  transferred  to  civil  authorities,  906. 

State  authorities  have  no  Jurisdiction  over  Fe<1eral  construction  work  on,  74. 

Titles  to  temporary  buildings  on  military,  396. 
RESERVE  OFFICERS'  TRAINING  CORPS : 

Commutation  of  subsistence  for  members  of,  141. 

Institutions  furnishing  own  uniforms,  not  required  to  give  bond  or  insure,  121. 
RESERVISTS:  See  Enlisted  Reserve  Corps;  iiational  Quard  Reserve;  O/fleers'  Restrva 

Corps;  Regular  Army  Reserve. 
KESIDEKCB: 

Allen  by  enlisting  and  moving  on  Government  service  does  not  change,  68. 

Officer  detailed  to  duty  In  District  of  Columbia,  626. 
RESIGNATION : 

Acceptance  of  officer's  resignation  before  new  commission  is  effective,  963. 

rivHlan  employees  in  foreign  service,  684. 

Court-martial  sentence  affected  by  officer's,  608. 

Officers  may  resign  in  time  of  war,  18. 

Officers  under  charges  may  resign,  but  resignation  need  not  be  accepted,  18. 
RESTAURANTS : 

Sales  of  subsistence  supplies  to,  718. 
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RESTORATION  TO  DUTY : 

By  commanding  officer  upon  acquittal,  415,  081. 

Draft  delinquents  absolved  from  charge  and  penalties  of  desertion  upon,  181,  G36. 

Effect  on  forfeitures  Imposed  under  sentence  of  dishonorable  discharge.  184. 

General  prisoners  convicted  of  desertion  In  time  of  war,  G. 

Officer  can  not  be  restored  to  duty  as  private,  706. 
RESTRICTED  AREAS.     See  ZoM  of  prohihiti^m, 
RETAINERS : 

Employees  of  contractor  residing  within  camp  subject  to  court-martial,  888. 
RETIRED  BNIJSTBD  MEN : 

Accepting  appointment  as  Army  field  clerk,  effect  of,  509. 

Accepting  commission  in  temporary  forces,  effect  of,  509. 

Appointment  to  higher  grade  while  on  active  duty  does  not  affect  status,  100. 

Detail  as  recruiting  sergeants,  656. 

Mileage  to  first  duty  station  allowed  when  appointed  officer  in  National  Army,  200. 

Purchase  of  fuel  from  Q.  M.  C.  authorised,  886. 

Rank  upon  retirement  when  holding  temporary  warrant,  517. 

Subject  to  military  discipline,  984. 
RETIRED  OFFICERS  : 

Acceptance  of  commission  in  National  Army  by  Philippine  Scout,  701. 

Appointment  of  Medical  Reserve  officers  to  lieutoiancy,  648. 

Assigned  to  active  duty,  right  to  sRHume  command  at  post,  470. 

Court-martial  duty  may  be  assigned  upon  request  of  a  commanding  general,  904. 

Detail  for  military  instruction  to  school  wha*e  required  capacity  Is  not  filled,  182. 

Detail  to  active  duty  does  not  restore  to  active  service,  775. 

Detailed  to  take  charge  of  military  training  schools,  862. 

District  of  Columbia  Militia  have  no  military  status,  35,  147. 

District  of  Columbia  MUltia  not  subject  to  call  to  active  duty,  35,  147. 

Eligibility  to  succeed  to  command  when  ordered  to  active  duty,  588. 

Mileage.     See  Mileage. 

Military  status  of  National  Guard,  1050. 

Pay.     See  Pay  and  allowances, 

Philippine  Scout  officers  not  on  retired  list  of  Army,  1056. 

Post  exchanges  at  war  prison  barracks  in  charge  of,  599. 

Promotion  after  acceptance  of  appointment  in  different  branch  of  service,  770. 

Promotion  not  allowable  when  retired  without  pay,  700. 
RETIREMENT : 

Chief  engineer,  Army  Mine  Planter  Service,  entitled  to,  1068. 

Computing  service  In  Unitt^  States  Guards  for,  899. 

Contract  surgeon  disabled  while  serving  In  Medical  Reserve  Corps,  entitled  to,  918. 

Dishonorable  discharge  does  not  prevent  counting  enlistment  period,  286. 

Matter  of  raathomatlcnl  computation,  236. 

Medical  officer  physically  disqualified  In  line  of  duty,  235. 

National  Guard  officer  in  Federal  service  not  subject  to  laws  governing,  887. 

Philippine  Scout  officer,  483. 

Provisional  lieutenant  retired  only  for  physical  incapacity,  741,  888. 

Rank  upon,  of  enlisted  man  holding  temporary  warrant,  617. 

Service  in  Army,  Navy,  or  Marine  Corps  counted  with  last  oillstment,  911. 

Service  in  National  Guard  not  in  Federal  service  may  not  lie  counted  for,  882. 
REVIEWING  AUTHORITY : 

Acting  executive  officer  of  a  camp  has  no  authority  to  act  as,  886, 

Action  by,  when  corrective  action  is  taken  by  J.  A.  G.  O.,  878. 

Action  where  error  appears  In  record,  155. 

Authority  to  function  as  reviewing  authority  can  not  be  delegated,  886. 

Camp  commander  may  act  after  removal  of  division  commander,  800,  897. 

Camp  commander  may  not  act  as,  to  divisional  court,  300,  897. 

Commander  of  division  In  United  States  not  commanding  general  In  the  field,  66. 
*   Commanding  officer  at  port  of  embarkation  may  not  act  as,  429. 

Effect  of  erroneous  action  on  court-martial  proceedings,  294. 

Executive  officer  of  a  camp  can  not  act  in  sammary  or  special  coarts-martial  as,  886. 

Judge  Advocate  should  not  sit  on  court  whose  decision  he  must  review,  686. 

Reduction  of  noncommissioned  officer  to  ranks  as  coramatation  of  sentence  by,  116. 
REVIEWS  OF  COURTS-MARTIAli  RECORDS.     See  Table  of  diaUonM,  ante^  XXXIY. 
REVISED  STATUTES.     See  Table  of  citations,  ante,  VL 
REWARD : 

Actual  expenses  only  need  be  paid  for  arrest  of  deserter,  91. 

Apprehender  of  garrison  prisoner,  not  cluirged  with  desertion,  not  entitled  to,  98. 


INDEX  1171 

REWARD — Continued. 

Apprcheneion  of  deserter,  501. 

Civilian  arresting  deserter,  631. 

Delivery  by  civilian  police  of  deserter  at  point  other  tban  mtlltary  post,  91. 

Delivery  of  draft  delinquents  by  civil  officer,  806,  339,  570. 

Delivery  of  paroled  general  prisoner  after  revocation  of  parole,  472. 

Delivery  of  soldier  not  charged  with  desertion  but  shown  to  be  a  deserter  in  fact,  17. 

Desertion  certificate  Issued  by  local  board  after  offender  delivered  to  camp,  146. 

Expenses  allowed  police  who  apprehended  supposed  deserter,  140. 

Payment  for  apprehension  of  deserter  in  Mexico  not  allowed,  878. 

Payment  for  return  of  deserter  not  invalidated  by  Illegal  induction,  877. 

Police  arresting  soldier  on  Incorrect  information  of  company  commander,  191. 

Refund  for  deduction  as  reward  for  arrest  on  erroneous  charge,  900. 

Reimbursement  by  officer  responsible  for  incorrect  charge  of  desertion,  191. 

Reimbursement  of  expense  of  civil  officer  arresting  soldier  absent  without  leave,  227* 

Stoppage  of  pay  for  payment  of  reward  for  desertion  not  authorized,  973. 

Suicide  of  arrested  deserter  before  delivery  prevents,  948. 

I'nlted  States  marshal  or  deputies  not  entitled  for  arresting  deserter,   14. 
RIBBONS : 

Officer's  right  to  wear  for  wounds  received  while  serving  In  English  Army,  60. 
RIFLES.     See  Arms. 
RIPARIAN  OWNERS: 

Limitation  on  right  to  remove  sand  and  gravel,  446. 
ROYALTIES.     Sec  Patents ;  Publications. 
RUSSIAN  RAILWAY  SERVICE  CORPS  : 

Status  of,  and  rls^ht  to  purchase  subsistence  stores,  422. 
ST.  ELIZABETHS  HOSPITAI^  D.  C.     See  Government  Hoapltat  for  Tnsan^. 
SALES : 

Private  mounts  to  Government,  250,  819,  498. 

Prohibition  of  sale  of  publications  In  camp  by  camp  commander,  545. 

Public  property.    Sec  Public  property. 

Publications  by  officer  may  not  be  sold  to  Government  at  a  profit,  222. 

Unclaimed  shipments  of  personal  property,  969. 
SALMON : 

Requisitioned  before  assessment  not  taxable  by  State,  238. 
SALVAGE : 

When  Government  Is  entitled  to,  245. 
SAND  AND  GRAVEL : 

Right  of  riparian  owners  to  remove,  446. 
SANITARY  CORPS  : 

Sergeants  can  not  be  transferred  to  Q.  M.  C.  without  loss  of  grade^  1059. 

Transfer  of  enlisted  personnel  to  Regular  Army  not  Justified,  224. 
SANITATION : 

Damages  for  destroying  building  as  sanitary  measure,  454. 
SCHOOL  BUILDINGS.     See  Public  property. 
SCHOOLS.     See  Educational  institutions. 
SCRAP : 

Sale  of  waste  matter  under  ordnance  contracts,  44. 
SEAMEN : 

Army  transport -crew  not  entitled  to  benefits  of  war-risk  insurance  act,  15.3. 

Deserters  from  British  vessels  in  America  not  within  British  Convention,  719. 

Disposition  of  effects  of  decea.«ied  member  of  Army  transport  crow,  299. 

Funeral  expenses  of  member  of  Army  transport  crew,  299. 
SEARCH  WARRANT : 

State  law  prevails,  298. 
SECRETARY  OF  WAR : 

Approval  of  contracts  necessary,  307,  7.30. 

Army  transport  may  carry  commercial  freight  upon  authorisation  of,  71,  316. 

Bridge  may  not  be  removed  by  force,  425. 

Delegation  of  authority  to  stop  pay  for  Indebtedness  to  Government.  604. 

Determination  of  purchase  price  of  mannfartnred  articles  by,  984. 

Enlisted  men  appointed  warrant  officers  In  Army  Mine  Planter  Service  by,  1034. 

Expenditures  at  military  posts,  etc.,  approved  by,  499. 

Forfeitures  of  pay  affected  by  restoration  to  duty  by,  184. 

General  prisoners  may  be  restored  to  duty  by,  6. 

Issue  of  horn  equipment  to  field  officers  upon  authorization  of,  12. 
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BEi7RBTARY  OF  WAR— Continued. 

Lease  of  part  of  military  reservation  not  within  power  of»  980. 

leases  of  pnblic  lands  revoked  by,  419,  1061. 

May  authorize  Director  of  Purchase  and  Supplies  to  renew  leases,  490. 

Open  market  purchases  reported  for  approval  of,  416. 

Portion  of  building  with  heating  and  lighting  plant  may  be  requisitioned  by,  889. 

Power  over  water  traffic,  626. 

Power  plants  may  be  acquired  by,  541. 

Power  to  commandeer  camps  and  sawmills  cutting  spruce  for  Signal  Corps,  186. 

Power  to  remit  penalty  of  Federal  court,  480. 

Power  to  take  over  railroads,  569. 

Precedence  of  offiers  with  same  length  of  service  and  commissioned  same  date. 

Stoppage  of  officer's  pay  on  account  of  Indebtedness  to  United  States  by,  604. 

Subordinate  may  act  in  name  of  assistant,  416. 

Tank  car  leases  by  Ordnance  Department,  approval  by,  1051. 

Transmission  of  electric  power  over  private  lines,  541. 

Travel  orders  issued  by  Chiefs  of  Ordnance  districts  upon  authorization  of,  830. 
SELECTIVE  SERVICE  REGULATIONS.     See  Table  of  citaUons,  ante,  XXVI. 
SELF-INJURY  : 

Evidence  of  willful  desertion  on  failure  to  report  for  entrainment,  1076. 
SENIORITY.     See  Rank. 
SENTENCES : 

See  also  Confinement. 

Acceptance  of  resignation   constructive  remission  of  unexecuted   portion,   603. 

Continuance  of  war  risk  insurance  by  soldier  under  court-martial,  1024. 

Date  on  which  confinement  begins,  519,  914, 

Designation  of  penitentiary  as  place  of  confinement,  when  proper,  253. 

Detention  of  soldier  by  civil  authorities  to  enforce,  717. 

Discharge  on  certificate  of  disability  discharges  from  prison,  962. 

Dismissed  officer  may  enter  service  as  enlisted  man,  657. 

Effect  of  failure  of  court  to  explain  offense  and  plea  of  guilty,  88. 

Effect  of  honorable  discharge  pending  review  of  court-martial,  546. 

For  duration  of  war  should  not  be  Imposed,  576. 

Hard  labor  for  more  than  six  months  accompanied  by  dishonorable  discharge,  584. 

Incorrect  statement  of  court  which  did  not  injure  accused  did  not  Invalidate.  46. 

Liberty  bond  allotraonts  not  affected  by  court-martial,  602,  672. 

LIMITATIONS 

Maximum  peace-time  punishments  not  all  effective  in  war  time,  116. 

Mitigation  of  sentence  allowed  for  offense  outside  Jurisdiction  of  court,  228. 

Partial  service  of  civil  sentence  considered  in  mitigation,  1086. 

Penitentiary  sentence  imposed  when  offense  la  in  violation  of  Federal  statute,  214. 

Reduction  of  noncommissioned  officer  to  grade  of  private  not  authorized,  740. 

Remission  and  restoration  to  duty  does  not  entitle  to  pay  forfeited,  184. 

Remission  of  sentence  of  forfeiture,  72. 

Reviewing  authority  incompetent  to  commute  sentence,  116. 

Suspension  of  partly  executed  sentences  under  A.  W.  58  not  authorized,  101* 
SENTINELS : 

Escaping  prisoners  shot  by,  627. 
SERGEAN'P  MAJOR : 

Appointment  by  headquarters  of  a  depot  division,  714. 
SERGEANTS : 

FIBST  CLASS 

Detail  as  mess  sergeants  in  Signal  Corps,  128. 
Reduction  by  camp  commander,  937. 

MASTER  HOSPITAL 

Qualifications  for  appointment,  421. 
MBSB — 

Detailed  In  organizations  where  grade  Is  not  provided,  427. 
Extra  pay  allowed  to  enlisted  men  detailed  as,  117. 
First-class  sergeants  detailed  to  Signal  Corps  as,  128. 

ORDNANCE 

Appointment  from  personnel  in  emergency  forces,  953. 
Appointment  in  National  Army  legal,  178. 
Appointment  in  Regular  Army  not  authorized,  178. 
Qualifications  for  appointment  in  United  States  Army,  772. 
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SERGEANTS— Continued. 

gCABTIBMASTER 

Compensation  for  services  as  chief  clerk  while  on  furlough  not  allowed,  765. 
Reduction  only  by  court-martial  sentence,  687. 
Transfer  without  loss  of  grade,  720. 
Transfer  from  Medical  Department  and  Sanitary  Corps  to  Q.  M.  C.  as  privates,  1056, 
SERVICE : 

See  also  Army;  Draft;  Duty;  Enlisted  men;  Enlistment;  Military  Instructi^m; 
Ojficcre;  Pay  and  allowances;  Retirement;  also  name  of  organization. 

ACTIVl 

Construction  of  term  In  soldiers'  and  sailors'  civil  relief  act,  1009. 
Definition,  493,  775.  1033. 

FIELD— 

Engineers  entitled  to  overtime  pay  for,  744. 
Temporary  assignment  of  civilian  employees  of,  648. 

FORIIGN — 

Escape  by  desertion  prevented  by  forwarding  offender  to  his  organization,  181« 

LIMITED — 

Applications  for  war  risk  insurance  should  be  accepted  from  men  in,  967. 
Disposition  of  incompetent  men  in,  970. 
Rights  of  pensioners  drafted  for,  285. 

MILITARY 

In  time  of  war  Government  has  right  to,  regardless  of  physical  fitness,  152. 

SrECIAL —  » 

Rights  of  pensioners  drafted  for,  285. 
Transfer  of  men  enlisted  for,  287. 
SEWERS : 

Conditions  under  which  private  houses  may  be  connected  with  Government,  738. 

Jurisdiction  of,  on  hoHpItal  reservation  not  transferable  to  local  authorities,  905. 
SHARPSHOOTERS : 

Loss  of  right  to  expert  riflemen's  pay  when  transferred  to  prison  barracks  as  guard,  24. 

Officer  who  qualified  while  training  as  civilian  can  not  wear  badge,  129. 

Right  of  officer  who  qualified  at  training  camp  to  wear  badge,  434. 
SHERIFF.     See  Civil  authorities, 
SHIPS  AND  SHIPPING: 

Appropriation  a%*a liable  for  construction  of  concrete  boats,  972. 

Beginning  of  time  of  hire  of  requisitioned  vessels,  245,  1004. 

Carriage  of  private  freight  by  Army  transports,  71,  316. 

Construction  of  contracts  for  use  of,  881. 

Construction  of  provision  in  shipping  articles  that  they  shall  be  "  armed,**  303. 

Damages  to  canal  boat  caused  by  collision  due  to  negligence,  999. 

Deserters  from  British  vessels  in  .\merlca  not  within  British  Convention,  719. 

Effect  of  commandeering  on  contracts,  231. 

Government  liable  for  cost  of  survey  of  vessel  under  "  bare  boat "  charter,  1091. 

Liability  to  owners  for  loss  of  chartered  vessel  in  war  service,  571. 

Oral  charter  renders  Government  liable  for  cost  of  barge  repairs,  1106. 

Owners  may  require  bond  of  Government  pending  general  average  adjustment,  869. 

Owners  of  unseaworthy  vessel  liable  for  cargo,  820. 

Responsibility  of  owner  when  vessel  Is  unseaworthy,  881. 

Sale  of  boats  purchased  by  War  Department  during  emergency  allowed,  1075. 

Services  in  rescuing  Army  transport  not  payable  from  Q.  M.  C.  appropriations,  978. 

Settlement  of  claims  for  damage  to  War  Department  vessels,  967. 

Status  need  not  be  communicated  by  War  Department  to  plaintiff  In  suit,  1078. 

Time  charter  of  damaged  requisitioned  ship  bars  contribution  In  general  average,  853. 
SHOES : 

Civilians  may  wear  shoes  made  on  Army  pattern,  481. 
SIGNAL  CORPS: 

AIR    SERVICE^ 

Method  of  commlsKloning  officers,  510. 

AVIATION    SECTION — 

Authority  to  establish  printing  plant,  304. 

Detail  of  graduated  aerial  observers  in,  261. 

Incidental  expenses  of  officers  required  to  make  flights,  495. 

Travel  allowances  of,  20. 
Rands  may  be  organized  by  authority  of  President,  594. 
Commandeering  of  camps  and  sawmills  engaged  in  cutting  spruce,  186L 
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SIGNAL  CORPS— ConttnuiK!. 

Commutation  of  rations  for  priTftte  on  special  duty  for»  963. 

Contracta  for  telephone  seririce  for  Armjr  branchea  entered  into  b|r«  1010. 

Ofllcerg  of  Radio  Laboratory  not  entitled  to  eatza  pay,  782. 

Organizations  designed  for  combat  considered  part  of  line  of  tbe  Army,  204. 

Precedence  in  command,  distinction  between  line  and  staff,  1018. 

Right  of  President  to  terminate  temporary  commlKsions  In,  5. 

Scientific  employees  whose  dnties  are  mainly  in  the  field,  payment  of,  292. 

Students  may  woric  in  laboratory  of  Committee  on  Public  Information,  944. 

Telephone  service  furnlHtaed  employees  of  war  plants  by,  848. 

Telephone  serrice  fnrnlfthed  institutions  having  H.  A,  T.  C.  unit,  916. 

Telephone  service  in  residences  of  officers  and  agents  of  Government  plants,  891. 

Telephone  servicp  provided  at  mnnition  plants  by,  697. 

Temporary  assignment  of  field  employees  to  Washington,  648. 

Transfer  of  ordnance  as  sales  to,  217. 

Women  in  telephone  operators*  unit  not  entitled  to  war  risk  insurance,  275. 
SIGNATURES  : 

Officer's  signature  to  acknowledgment  authenticated  by  certificate,  &40. 
SLANDER : 

Not  a  military  offense,  804. 
SOLDIERS.     See  EnlUtted  men. 

SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT.     See  OivU  rights  of  eoUtierM. 
SOLICITORS : 

.Government  contractor  may  employ  dintrict  representatives,  606. 
SOVEREIGN  : 

Tnited  States,  as  contractor,  not  responsible  for  its  acts  as,  231. 
SPANISH-AMERICAN  WAR: 

I'ouKions  discontinued  after  acceptance  of  commission  In  Army,  829. 
SPECIAL  AND  TECHNICAL  TROOPS  : 

Pay  of  noncommtsRionPd  offlctrs  of,  414. 
SPECIAL  ORDERS  OF  WAR  DEPARTMENT.     See  Table  of  citatioM,  ante,  XXIV. 
SPECIAL  REGULATIONS  OF  WAR  DEPARTMENT.     See  Table  <»f  ciiatioM,  ante.  XXVI. 
SPIES : 

Allen  from  neutral  country  in  United  States  with  Information  for  enemy,  522. 

Triable  by  general  court-martial,  252.     • 
STAFF  CORPS  : 

**  Attached  personnel  "  of  National  Guard  not  included  In  draft,  70. 

Duties  of  Inspector  General's  Department,  456. 

Signal  Corps  organizations  not  designed  for  combat  classified  as,  204. 
STAMP : 

Printed  stamp  of  headquarters  sufficient  authentication  of  official  copy,  113. 
STATE  AUTHORITIES.     See  Civil  authoHtiet. 
STATE  CONSTITUTIONS.     See  Table  of  dtatioM,  ante,  VL 
STATE  LAWS.     See  Civil  AutJioHties. 
STATE  STATUTES.     See  Tabic  ^(  citation;  ante.  XV. 
STATE  TAXES.     See  Taxes, 
STATUTES : 

See  also  Table  of  citations,  ante.  VI. 

Federal  Penal  Code.     See  Table  of  citations,  ante,  IZ. 

Rules  for  repeAl  by  implication,  350. 
STATUTES  OF  LIMITATION  : 

Do  not  forbid  correction  of  errors,  441. 
STEVEDORES : 

Personnel  of  regiments,  414. 
STOPPAGE  OF  PAY.     See  Pay  and  allowances — Stoppoffe, 
STORAGE : 

Requisition  for  faciUtieg  for  keeping  telegraph  records.  067. 
STOREKEEPER : 

Service  not  included  in  prerequisite  service  for  field  derk,  Q.  If.  C,  1046. 
STORES.     See  Public  property. 
STREETS.     See  Public  property. 
STUDENTS'  ARMY  TRAINING  CORPS: 

Member  eligible  for  naturalization,  877. 

Section  of  250  men  at  college  for  more  than  80  days  a  military  camp,  844. 
STUDENTS'  RESERVE  CORPS  : 

Issue  of  uniforms  and  nupplica  to,  325, 

Legality  of  proposed,  325. 
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SUBSISTENCE : 

Army  field  clerks  od  duty  at  ports  of  embftrkation  a»t  entltlatf  to,  1071. 

Civilian  employee  Ul  on  temporary  duty  given  por  dloa  allowance  In  lieu  of.  018. 

Commutation  for  members  of  R.  O.  T.  C,  141. 

OlBcer  under  arrest  who  bas  uo  funds,  847. 
SUBSISTENCE  SUPPLIES.     See  Public  prop^rtp,  0 

SUICIDE : 

Death  by  suicide  not  in  line  of  duty,  60<l. 

Insane  soldier,  while  on  furlough,  in  line  of  duty,  801. 

Payment  of  reward  for  apprehending  deserter  prevented  by  his  suicide,  848. 
SUPERNUMERARY  OFFICERS  : 

Appointment  when  necessary,  106ft. 
SUPPIilES.     See  Public  property, 
SURGEON  GENERAL: 

A8st»tant  with  rank  of  major  general  for  period  of  war,  574. 
^    Tenure  of  office  of  assistants  appointed  with  rank  of  brigadier  general,  631. 
SURGEONS : 

Contract.    See  Contract  surgeons. 

OENTAI<— 

Civilian  employee  injured  in  performance  of  duties  entitled  to  services  of,  279* 
Post  surgeon's  duties  in  connection  with  civilian  employees  at  Army  post,  '2'2\K 
Practice  of  army  surgeons  outside  of  official  duties  governed  by  State  laws,  41. 
Public  Health  Service,  loss  of  rank  on  accepting  commission  in  National  Army,  548. 
SURGICAL  TREATMENT : 

See  also  Medical  treatment. 

Examination  of  soldier  by  each  member  of  medical  board  required  before  ordering.  119. 

Findings  of  medical  board  must  be  unanimous  to  require  operation,  119. 

^RBFUSAL 

Finding  diRnpproved  when  accused  not  examined  by  each  member  of  board,  92 L 
Of  operatlou  necehKary  for  performance  of  duty,  an  offense,  55. 

Right  to  require  member  of  Army  to  submit  to  operation,  162. 
SURPLUSAGE : 

Court  setting  date  of  confinement,  519. 
SURVEYS  : 

Chief  of  the  Construction  Division,  Q.  M.  C.  may  appoint  surveying  officers,  lOSO. 

Medical  survey  parties  entitled  to  commutation  of  quarters  while  at  camps,  :^('i. 

National  Guard  officer  paid  by  State  for  inventory  of  retained  Federal  prop*MT.^ .  u.j. 

National  Guard  Reserve  officer  as  surveying  officer,  468. 

Ordnanc*e  Department   may   sell   surplus  supplies  and  property  without,    1088. 

Vessel  under  "  bare  bo.it  "  charter  surveyed  at  coat  of  Government,  1091. 
TABLES  OP  0R(;ANIZATI0N  : 

See  also  Table  of  citntiotM,  ante.  XXXVIII. 

Mess  sergeants  not  provided,  427. 
TARIFF : 

Exemption  not  allowed  on  supplies  purchased  by  Government  contractor,  1011. 
TAXES : 

Billiard  tables  of  Signal  Corps  service  company  exempt.  629. 

Building  constructed  by  Government  not  liable  to  State  or  city,  665. 

Kxemption  on  railroad  tickets  allowed  foreign  officers  attached  to  Army,  165. 

Fuel  oils  privately  bought  for  resale  to  Government  locally  taxable,  157. 

Income  tax  returns  from  citizens  residing  abroad,  759. 

Kerosene  and  gasoline  owned  or  used  by  Federal  Government  not  subject  to  State.  1'7. 

Liability  of  post  exchanges  on  admls-Mlons  to  places  of  amusement,  871. 

Licenses  to  operate  Government  motor  vehicles  not  compulsory  for  enlisted  men,  14::. 

Officers  on  duty  in  District  of  Columbia  not  subject  to,  626. 

Post  exchanges'  liability  to  Federal,  263. 

Property  leased  to  United  States,  682. 

Property  requisitioned  not  subject  to  State,  233. 

Reduction  due  to  Government  requisitioning  property  relieved  only  by  Congresif.  S/.Ti. 

State  of  Georgia  has  right  to  tax  residents  within  national  military  parks,  135. 

Theater  at  cantonment  subject  to,  42. 

War  revenue  tax  on  trucks  delivered  to  Government  paid  by  contcactor,  88. 

War  tax  not  charged  on  admissions  to  athletic  contests.  72. 
TELEGRAMS : 

Bates  for  company  erecting  powder  plant  for  Government,  868. 
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TELEPHONE  SERVICE:  1 

Between  (iovernroent  bospftal  and  nurBca  quarters,  732.  i 

Comnninitj  service  at  Gorernment  war  plant  may  be  furnished  by  Signal  Corps,  848. 

Contracts  for  Army  branches  In  Washington  made  by  Signal  Corps,  1010. 

Educational  institutions  having  S.  A.  T.  C.  may  be  furnished  by  Signal  Corflfe  with,  916. 

Free  service  not  available  for  voluntary  patriotic  associations,  040. 

Government  service  to  individuals  at  fair  rental  allowed,  739. 

Installation  in  residences  of  officers  and  agents  of  Government  plants,  801. 

I^ng-dlstance  calls  by  Commission  on  Training  Camp  Activities,  258. 

Payment  by  officers  having  telephones  in  their  quarters,  976. 

Personal  calls  of  enlisted  men  not  a  Government  liability,  966. 

l*rivate  residence  may  have  Government  telephone  for  long-distance  business,  732. 

Signal  Corps  should  not  pay  for  service  furnished  local  draft  boards,  784. 

Signal  Corps  should  provide  service  at  munitions  plants,  697. 

To  company  in  which  United  States  is  a  stockholder,  1047. 

United  States  Railroad  Administration  not  payable  from  Army  appropriations,  974. 

War-risk  insurance  not  for  women  in  operators*  unit,  276. 
TENANTS  : 

Eviction  depends  on  whether  ability  to  pay  rent  Is  affected  by  military  service,  1069. 
TESTIMONY.     See  Accused;  Evidence;  Witneaees. 
TEXTS  CITED.     See  Tatle  of  citatiotu,  ante,  XXXVI. 
THEATERS : 

Heating  installed  by  camp  quartermaster  paid  for  from  receipts,  57.    ~~ 

Special  tax  applicable  to  cantonment,  42. 
THEFT.     See  Larceny. 
TICKETS: 

Foreign  officers  attached  to  United  States  Army  exempt  from  tax  on  railroad,  166. 

Modification  of  passenger  fate  agreement  to  use  of,  886. 
TIMBER : 

Cut  by  United  States  under  sublease  without  consent  of  owner  is  waste,  1074. 
TITLES  TO  PROPERTY.     See  Condemnation;  Public  property;  Real  eatata;  Requisition. 
TOBACCO : 

Post  exchange  not  subject  to  internal  revenue  tax  on,  263. 
TOOLS : 

Destroyed  by  fire  In  cantonment  not  valid  claim  against  Government,  24. 

Loss  of  tools  supplied  by  Government  chargeable  against  contractor,  790. 
TRAFFIC : 

War  Department  power  over  land  and  water.  626. 
TRAINING.     See    Camps;    Educational    institutions;    Military    instruction;    Btudent^ 

Army  Training  Corps;  United  States  Military  Academy, 
TRAINING  CAMPS.     See  Camps. 
TRANSFERS : 

Enlisted  men  without  loss  of  grade,  726. 

Incompetent  limited  service  men  may  be  transferred,  970. 

Master   signal   electrician    in   Chemical    Warfare    Service   transferred    to    Ordnance 
Department,  868. 

Men  enlisted  for  special  branch  of  seiTice,  287. 

Officer  transferred  to  another  branch  of  service  while  awaiting  trial,  910. 

Personnel  of  Army  components  Interchangeable,  620. 

Rotransfer  to  original  component  allowed  at  end  of  emergency,  620. 

Sergeants  of  Medical  Department  and  Sanitary  Corps  to  Quartermaster  Corps,  1056. 

Wagoner  loses  grade  and  pay  upon  transfer  to  another  organlEatlon,  924. 
TRANSPORTATION : 

See  also  Mileage;  Traveling  expenses. 

Civilian  prisoners,  714. 

Effect  on  contracts  of  increased  rates  resulting  from  commandeering,  231. 

Refund  of  excess  charges  on  private  mounts,  715. 
TRANSPORTS : 

Carriage  of  civilian  passengers  on,  449. 

Carriage  of  commercial  freight  on,  71,  316. 

Construction  of  provision  in  shipping  articles  that  vessel  shall  be  "  armed  ",  803. 

Crews  liable  to  military  discipline  in  time  of  war,  70. 

Disposition  of  effects  of  deceased  member  of  crew,  299. 

Funeral  expenses  of  deceased  member  of  crew,  299. 

Officers  and  enlisted  personnel  of  transports  with  Mexican  punitive  expedition  en-. 
titled  to  service  badges,  160. 

Rescuing  services  not  payable  from  Q.  M.  C.  appropriations,  978. 
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TRAVEL  ORDERS : 

CiviliaDS  assigned  to  Biii^au  of  Aircraft  Production,  618. 

Department  commauder  may  issue  for  disposition  of  draft  deserters,  817. 

Ordnance  district  chiefs  may  issue  to  civilian  employees,  830. 
TRAVEL  WITH  TROOPS : 

Definition,  641. 
TRAVEL  WITHOUT  TROOPS : 

Medical  officer  accompanying  troops  and  not  returning  with  detachment,  63,  223. 

Medical  officer  accompanying  troops  with  detachment  of  six  enljsted  men,  68. 
TRAVELING  EXPENSES : 

See  also  Mileage. 

Army  field  clerk  discharged  from  service  entitled  to,  1094. 

Army  field  cleric  on  duty  at  ports  of  embarkation  not  entitled  to,  1071. 

Attendant  for  young  witness,  685. 

Attendant  of  deceased  soldier,  826,  719,  096,  1080. 

CIVILIAN   IMriX>YBB8 

Munitions  expert,  651. 

On  special  duty  for  Bureau  of  Aircraft  Production  away  from  post,  603. 
Civilian's  expense  in  connection  with  acquiring  railroads  for  Government,  884. 

■NLISTBD  MEN 

Correction  of  certificate  to  show  honorable  discharge  entitles  to,  133. 

Cost  of  transportation  under  guard  to  station  after  absence  without  leave,  969. 

Delinquents  sent  to  camp  and  placed  on  duty  without  trial  entitled  to,  181. 

Dlscharg«*d  to  accept  commissions  in  Officers'  Reserve  Corps,  61. 

Forfeiture  not  warranted  for  transportation  to  station  after  civil  arrest,  87. 

Insane  soldier  erroneously  discharged  entitled  to,  352. 

On  special  duty  for  Bureau  of  Aircraft  Production  away  from  post,  603. 

Reporting  as  witnesses  before  civil  court  receive  from  civil  authorities,  690. 

Signal  Corps,  transferred  for  instruction  entitled  to,  20. 
Foreign  soldiers  on  duty  with  Unite<l  States  Army,  582. 
Graduates  of  ground  schools  transferred  for  inbtructlon,  20. 
Munitions  expert's,  paid  by  Q.  M.  C,  651. 
OFFICBRa — 

Allowance  on  discharge,  to  place  of  entering  service,  1102. 
Appointed  from  civil  life  after  G.  O.  73  not  entitled  to,  1018. 
Aviator  not  entitled  to  traveling  expenses  prior  to  August  28,  1018,  992. 
Former  officer  discharged  from  disciplinary  barracks,  124. 
In  charge  of  trucks  from  factory  to  aviation  field  entitled  to,  219. 
Increased  transportation  charges  provided  for  in  transportation  requests,  496. 
On  special  duty  for  Bureau  of  Aircraft  Production  away  from  post,  603. 
Pullman  accommodations  not  furnished  officer  on  mileage  status,- 1081. 
Traveling  in  Europe  under  orders,  865,  1097. 
Physician  who  reported  at  camp  on  receipt  of  order  intended  for  officer,  165. 
Regular  Army  Reservist  discharged  from  disciplinary  barracks,  ^08. 
Relmbuniement  to  registrant  rejected  at  training  camp,  633. 

Rejected  recruits  reimbursed  expense  caused  by  sergeant's  wrong  instructions,  857 
TREASON : 

Crime  by  American  in  territory  held  by  British  Army  in  Turkey,  1102. 
Statement  of  draftee  of  purpose  to  desert  to  the  enemy  if  sent  with  A.  B.  P.,  870. 
TKEASrRY,  COMPTROLLER : 

Deoisions.     See  Table  of  citation*,  ante,  XXXV. 
TREASURY  DEPARTMENT : 

Bulletins.     See  Table  of  citations,  ante,  XXXIX. 
Circulars.     See  Table  of  citations,  ante,  XXXIX. 
Decisions,  Internal  Revenue.     See  Table  of  citations,  ante,  XXXIX. 
Decisions,  War  Risk.     See  Table  of  citations,  ante,  XXXIX. 
TREATIES  : 

Cemeteries  in  France  can  not  be  maintained  by  United  States  without,  1104. 
Panama,  1003,  30. 
TRKKS : 

Sale  to  Government  contractors  authorized,  740. 
TRIALS.     See  Accused;  Courts-martial;  Evidence;  Specifications;  Charges;  Witn^seM, 
TU(}  BOATS.     See  Ships  and  shipping, 
UNIFORM  : 

Brevet  major  in  National  Guard  not  entitled  to  wear,  542. 

CiylllauH  may  wear  shoes  made  on  Army  pattern,  481. 

Discharged  enlisted  men  not  required  to  return  underclothing,  llOi. 
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UNIFORM— Continued. 

Dlttcharged  Boldlers  shouM  not  mAke  depoilt  for  unlfom  worn  bone,  110. 
Enlisted  maa  od  iBdeAnite  farlongb  B»t  entitled  to  pordiaa^  803. 

Home  guards  and  State  polloe,  808. 

Inactive  Reserve  officer  may  not  wear,  780. 

InKtitution  maintaining  R.  O.  T.  C.  units  need  not  give  bond  or  insarance  for,  121. 

Instructor  of  cadet  corps  in  high  school  may  not  wear,  107. 

National  Otmrd  called  to  Federal  aerrfoe  should  wear  State  Instgnla,  777. 

Organizations  deslgaated  by  tSecretary  of  War  to  wear,  550. 

Refusal  of  hotel  kee{)er  to  entertain  soldier  merely  l>ecauHe  of  onlforBi,  129. 

Reserve  officer,  right  of  discharged  member  to  wear,  29. 

Right  of  discharged  soldiers  to  wear,  532. 

Unauthorised  wearing  of  regulation  enlisted  man's  button  prohibited,  170. 
UNITKD  STATES  EMPLOYEES'  COMPENSATION  COMMISSION : 
UNITED  STATES  CONSTITUTION.     See  T^le  of  eitationB,  ante,  VI. 

Appropriations  for  appliances  for  employees  permanently  disabled   in  service,    960. 
UNITED  STATES  FOOD  ADMINISTRATION: 

Bulletins.     See  Table  of  dtatUma,  ante,  XXXIX. 

Compensation  for  supplies  reserved  by  packer  under  order  of,  871. 
UNITED  STATES  FUEL  ADMINISTRATION  : 

Closing  of  factories  should  not  deprive  civilian  employees  of  pay,  80. 

Penalties  or  liquidated  damages   not  assessed  against  Government   contractor    for 
delay  caused  by  order  of,  85. 

State  administrator  unauthorlaed  to  confincate  coal  shipped  by  Q.  M.  C,  105. 
UNITED  STATES  GUARDS: 

Appropriation  available  for  civilian  clothing  while  on  detective  duty,  955. 

No  encroachment  on  dvil  authorities  by  arresting  obstructors  of  war,  958. 

Right  of  officers  to  longevity  pay.  899. 

Her  vice  included  for  retirement  and  continuous  service  pay,  399. 

uniti:d  states  military  ACADMBY: 

Appointment  of  cadets  from  "  honor  schools,"  173. 

Appointment  of  cadets  to,  197. 

Civilian  employees  entitled  to  increased  pay,  621. 

Eligibility  of  cadet  to  commission  after  discharge  from,  597. 

Graduates  not  entitled  to  commission  in  any  particular  corps  of  the  Army,  891. 

Major  may  be  detailed  as  Instractor  of  military  engineering  at,  1025. 

Marines  may  not  be  appointed  to,  1028. 

Music  teacher  has  rank  and  pay  of  flrst  lieutenant,  mounted,  1029. 

Regulations  as  to  intoxicants  not  applicable  to.  601. 
UNITED  STATES  RAILROAD  ADMINISTRATION  : 

Defined,  793. 

General  Orders.     See  Table  of  citatient,  ante.  XXXIX. 

Issue  of  Army  supplies  not  allowed  to,  836. 
UNITED  STATES  SOLDIERS'  HOME: 

Soldier  transferred  from  or  to  Regular  Army  may  be  admitted  to,  S70» 
UNITED  STATES  SPRUCE  PRODUCTION  CORPORATION : 

War  Department  can  not  furnish  telephone  service  to,  1047. 
UNIVERSITIES.     See  gduMtional  kuHtutiont, 
UTILITIES  OFFICER : 

Summary  courts-martial  can  not  be  appointed  by,  907. 

Troops  under  his  command  do  not  constitute  a  detachment,  907« 
VENUE : 

Change  not  allowable  in  courta-martial,  618. 
VERIFICATION.     See  Authentication. 
VESSELS.    See  8hip9  and  Bhip^ing, 
VETERINARY  CORPS : 

Age  limit  inapplicable  to  appointments  in  Officers'  Reserve  Corps,  1041. 

NATIONAL  aUABD — 

Nongraduate  of  veterinary  college  eligible  for  appointment  as  officer  In,  16. 
Status  of  veterinarian  drafted  into  service,  404. 
Rank  and  pay  of  retired  officer  assigned  to  active  duty,  507. 
VETERINARY  HOSPITALS: 

A])i)ropriatIons  available  after  estimates  are  sabmltted,  618. 
VOC  ATIONAL  EDUCATION  : 

Waiver  by  disabled  soldier  not  allswed.  lOOOi 
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WAGONERS : 

Erroneous  appointment  ander  designation  of  artificer,  pay  and  allowances,  418. 

Transfer  to  another  organization  does  not  entitle  to  grade  and  pa/  as,  924. 
WAR  DEPARTMENT  : 

BulletinB.     See  Table  of  oitationg,  ante,  XXV. 

Circulars.     See  Table  of  oitationsj  ante,  XXV. 

Cooperation  with  dyllian  communities  in  erection   of  hospltaUi»  54S. 

Employment  of  physically  disqualified  soldiers  in,  088. 

Orders.     See  Table  of  citations,  ante,  XXIIL 

Powers  oyer  land  and  water  traffic,  626. 

Records  of  inquiry  available  to  Congress  only,  805. 

Sale  of  subsistence  supplies  to  other  departments,  540. 

Special  Regulations.     See  Table  of  citations,  ante.  XXVT. 
WAR  OF  1914>1919 : 

Not  formally  terminated  until  signing  of  peace  treaty,  1084» 
WAR  RISK  INSURANCE :    See  Compensation;  Insurance, 
WAR  SERVICE  CHEVRONS.     See  Chevrons. 
WAR  SUPPLIES  :    See  Public  property;  Munitione, 
WARRANT : 

State  law  applies  as  to  search  of  premises,  293. 
WARRANT  OFFICERS : 

See  also  Noncommissioned  officers. 

Appointment  in  Army  Mine  Planter  Service  discharges  enlisted  man,  1084. 

Chief  engineers.  Army  Mine  Planter  Service  are,  1068. 
WASTE : 

Timber  cut  by  United  States  under  sublease  without  consent  of  owner,  1074. 
WATER : 

Civilians  may  obtain  from  post  water  system.  768. 

Effect  of  increased  supply  on  contract  price,  686. 

Government  water  to  soldiers'  clubs  at  camps  in  private  buildings.  1107. 

Knights  of  Columbus  buildings  at  camp,  supply  for,  320. 
WATERS  AND  WATERWAYS : 

Limitations  on  right  of  riparian  owner  to  remove  sand  and  gravel,  446. 
WEST  POINT  ACADEMY.     See  United  States  Military  Academy. 
WESTERN  UNION  TELEGRAPH  COMPANY : 

Military  censors  can  not  receive  pay  from,  694. 

Requisition  of  storage  space  for  records,  967. 
WHARFAGE : 

Obligation  of  lessee  In  possession  of  requisitioned  property  for  fees,  298. 
WHITE  SLAVE  ACT: 

Wife  competent  witness  against  husband  for  violation  of,  192. 
WILLS : 

Depositions  of  attesting  witnesses  of  will  executed  in  France,  743. 
WITNESSES : 

Expenses  of  attendant  for  young  witness,  685. 

Member  of  expeditionary  for<-e.s  may  make  deposition  for  use  in  suit  If  a  party,  842. 

Mileage  and  fees  for  civilians,  called  before  efficiency  boards,  710. 

Pay  of  experts  at  courts-martial,  682. 

Recall  or  detention  of  soldiers  from  foreign  service  to  appear  as,  6,  772,  842. 

Soldiers  in  United  States  may  obey  summons  to  appear  as,  6,  772,  842. 

Traveling  expenses  of  soldiers  paid  by  civil  authorities,  590. 

Wife  may  testify  against  husband  who  urged  her  to  engage  in  prostitution.  192. 
WOMEN : 

Government  employees  over  21  years  of  ape  may  work  on  ni?ht  shifts,  V2o. 

Officials  of  Red  Cross  in  zone  of  war  may  wear  insignia  of  rank,  97. 

Telephone  operators'  unit  of  Signal  Corps  not  entitled  to  war  risk  insurance,  275. 
WORDS  AND  PHRASES  : 

About,  253. 

Absent  In  desertion,  818. 

Accompanying  or  serving  with  Armies  of  the  United  States,  246. 

Accuser,  180. 

Active  duty,  640. 

Active  duty  without  territorial  jurisdiction,  580. 

Active  service.  493.  775,  1009,  1083. 

Actual  place  of  legal  residence,  842,  345. 

Airplane,  496. 
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WORDS  AND  PHRASES— Continued. 
Alien  friend,  345,  347,  848. 
All  persons,  253. 
Allot,  759. 

Animus  manendi,  627. 
Animus  revertcndi,  627. 
Appoint,  257. 
Appointment,  257. 
Armed,  303. 
Bai?gaKe,  652. 
Battalion,  901. 
Ben«>flciary,  660. 
CHdets,  339,  001. 
Carelessness,  381. 
Child,  517. 
Command,  748. 
Commanding  offleer,  681. 

Compensation  for  the  same  or  similar  senrlcf,  48C 
Constabulary,  303. 
Contractor,  434. 
Corrected  copy,  379. 
Damnum  absque  Injuria,  447. 
De  facto  officers,  137,  678,  960. 
De  Jure  officers,  137,  673. 
Dependent  parent,  517,  912. 
Detachment,  908. 
Dick  bill,  148. 
Discharge,  355. 
Disease,  506. 
Dismiss,  258. 
Dismissal;  355. 

Kach  officer  and  enlisted  man,  868. 
Educational,  73. 
Efficiency  boards,  559. 
Elsewhere,  253. 
Employees,  423. 

Enactment  and  submission,  692. 
Enlisted  man,  918,  931. 
BnllKted  soldier,  850. 
Enlistment,  678,  679,  946. 
Bzpressio  unius  est  exclusio  alterlua,  838L 
Extra  duty,  99,  736. 
Extraordinary  emergency,  291. 
Felony,  707. 
Field  officer,  192. 
Field  position,  292. 
Flrofl,  402. 

Fit  for  domestic  service  only,  376. 
Flying  cadets,  340. 
Functus  officio,  33,  378. 
Hiring  or  service  of  boat,  381* 
Honor  graduate,  173. 
Honor  schools,  173. 
Impress,  114. 
Impressed  stamp,  114. 
In  attendance,  702. 
In  line  of  duty,  123. 
In  or  about,  263. 
In  the  field,  418,  888. 
Independent  contractor,  434. 
Industry,  625. 
Insane,  023. 
Intfnt,  381. 

Involve  or  purchase  price,  1048. 
L«'aso,  721. 

Legal  lepresentative,  490,  600. 
Line  and  staff  organizations,  200. 
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WORDS  AND  PHRASES— Continued. 

I.ine  of  duty,  1006. 

J^ong  period  of  confinement,  90. 

Manufacture  of  explosives,  S02. 

Melancholia,  697. 

Military  camp,  844,  868. 

Most  favofed  nation,  clause,  846^ 

National  Army,  510. 

Necessaries,  199. 

Needed,  277. 

Nunc  pro  tunc,  442. 

Official  statements,  272. 

Operations,  270. 

Orerman  Act,  548. 

Place  df  residence,  1043,  1102. 

Post  exchange,  432,  630. 

Prisoner  of  war,  642. 

Provisional  officer,  19. 

Public  office,  673. 

Public  woric,  292. 

Regiment,  429. 

Required,  277. 

Retained,  633. 

Retirement,  286. 

Separate  brigade,  569. 

Service,  485. 

Service  and  hiring,  381. 

Service  as  an  enlisted  man,  287. 

Service  toward  retirement,  287* 

Shall,  334. 

Skidding,  638. 

Statutes  of  repose,  443. 

Strikes,  402. 

Sul)mission  to  the  Pre^^ident,  692, 

Subsequent  to  1898,  648. 

Sui  generis,  206. 

Surplusage,  519. 

Suspended,  361. 

System  of  examination,  314. 

Temporary  warrant,  518. 

Tenants,  330. 

Territorial  jurisdiction,  530. 

Territory,  530. 

Thereupon.  342. 

Total  strength,  388. 

Transfer,  1020. 

Tiavcl  with  troops,  641. 

Trnvel  without  troops,  223.  889,  87T. 

Troops,  84. 

Troops  of  the  United  States.  510. 

Troops  operating  against  an  enemy,  170. 

Ultra  vires,  559. 

Unconstitutional  act,  673. 

United  States  Railroad  Administration,  798. 

Units,  316. 

War  material,  881. 

Wat  premises,  881. 

While  present  for  duty,  633. 

Wilful,  381. 

Wilful  misconduct,  990. 

Wilfulness,  381. 

Wounds  or  disease,  506. 
WORK : 

Right  to  require  interned  alien  enemies  to,  87S. 
WORKMEN'S  COMPENSATION  LAWS: 

Military  reservations  exempt,  74. 
WOUND  CHEVRONS.     See  ChevronM, 
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TOUNG  MEN'S  CHRISTIAN  ASSOCIATION: 

Extension  of  pipe  lines  at  Government  expense  for,  4M. 

Heat  and  light  furnished  to  *buildings,  699. 

Lease  of  land  for  buildings,  709. 

Members  not  entitled  to  benefits  of  war-risk  insurance  or  cItII  relief  aets,  489. 

Sale  of  supplies  by  War  Department  to,  586. 
YOUNG  WOMEN'S  CHRISTIAN  ASSOCIATION: 

Hostess  houses  at  camps  or  cantonments,  sales  of  supplies  to,  498,  586. 
ZONES  OP  PROHIBITION: 

See  also  Intoxicants. 

Austrlans  and  Hungarians  not  permitted  on  any  Goyernaient  pier,  220w 

Educational  Institutions  converted  into  military  camps  within,  764. 

Establishment  about  industrial  plants  in  war  work,  7S2. 

Jurisidiction  of  Federal  courts  within,  760. 

Protection  of  soldiers  outside,  691. 


f? 


3  bios  0b3  OHZ  b70 


^ 


